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Abandonment  of  Action.    See  Proeea. 

Abatement  of  Rent.    See  Leate. 

Abiolule  Order  Charging  Fee  of  Land*.    See 
Jiight  in  Security. 

Action.     See  Procets. 

Action  by  Single  Shareholder.  See  PuHie  Com' 
pany. 

Action  on  Guarantee.     See  Guarantee. 

Actuarial  Value.    See  Hutband  and  Wife. 

Accretion.     See  Succession. 

Accumulation  of  Panels.    See  Justiciary  Cases. 

Ademption  of  Legacy.     See  Succession. 

Affidavit.     See  Banhruptey. 

Affixiny  BiUs  to  Building  without  Authority.  See 
Justiciary  Cases. 

Agent  and  Principal — Bank — Bank  Agent — Lia- 
biUty  of  Bank  for  Fraud  of  its  Agent.  Tbe 
agent  of  a  branch  bank  in  a  country  town  was 
appointed  factor  of  a  trust-estate,  and  autho- 
rised to  draw  tbe  dividendg  eSeiring  on  the 
trust  funds,  and  to  operate  on  the  trustees' 
account  with  the  branch  bank.  He  receivad 
yarioua  sums  of  trust  money  which  he  em- 
bezzled. He  initialed  the  entries  thereof  in 
the  bank  pass-book  of  the  trust,  and  on  differ- 
ent occasions  forged  the  InitialB  of  the  bank 
accountant  to  such  entries.  He  did  not  enter 
these  sums  in  the  bank  ledger,  and  ha  wrote 
therein  docquets  showing  a  balance  at  the 
credit  of  the  trust  of  much  smaller  amounts 
than  appeared  from  the  bank  pass-book.  In 
an  action  at  the  instance  of  tbe  trustees  against 
the  bank,  ?ield. that  although  entries  in  the 
pass-book  were  prima  facie  evidence  against 
the  defenders,  the  money  had  never  been  paid 
into  bank,  and  the  defenders  were  not  liable 
to  refund  the  balance  in  favour  of  the  pursuers 
as  disclosed  by  the  pass-book.  Gouper's  Trus- 
tees V.  TheNational  Bank  of  Scotland  (Limited), 
p.  320. 

Agent  of  One  Party  Signing  as  Notary  for  the 
Other.     See  Huirnnd  and  Wife. 

Agreement — Condition — Payment.  A  merchant 
who  bad  bought  goods  from  a  farmer  whose 
crop  and  stock  had  been  sequestrated  at  tbe 
instance  of  bis  landlord,  agreed  to  pay  cash 
to  the  landlord's  factor  on  the  condition  that 
.  he  should  guarantee  the  delivery  of  the  goods, 
and  in  sending  a  cheque  for  the  price  he 
stipulated  that  such  guarantee  should  be 
granted.  The  factor  retained  and  cashed  the 
cheque,  but  refused  to  guarantee  delivery  of 
the  potatoes.  In  an  action  by  the  merchant 
against  the  factor  for  re-delivery  of  tbe  cheque, 


or  for  the  amount  thereof,  held  that  the  defen- 
der was  not  entitled  to  retain  the  cheque  except 
en  the  condition  attached  by  the  pursuer,  and 
that  he  was  bound  to  repay  the  amount. 
Semple  e.  Wilson,  p.  682. 

Agreement.     See  Carrier — ErUaU. 

Alimentary  Debt.     See  Reparation. 

Aliment  to  Next-of-kin  out  of  Ward^s  Surplvs 
Income.     See  Judicial  Factor. 

Alteration  in  Executorial  Part.  See  Justiciary 
Cases.  • 

Alternative  Complaint  and  General  Conviction. 
See  Justiciary  Cases. 

Ambiguity.     See  Justiciary  Cotes. 

Ambiguity  to  be  Interpreted  contra  proferentem. 
See  Policy  of  Insurance. 

Amendment.    See  Process. 

Amendment  of  Com.    See  Justiciary  Cases. 

Amendment  of  Record.     See  Process. 

Amendment  of  Summons.     See  Jurisdiction. 

Annual  Close-Time.    See  Justiciary  Cases. 

Antenuptial  Contract.     See  Husband  and  Wife. 

Appeal.    8ae  Slieriff— Process— Crofter. 

Appeal  from  SIteriff  Court.    See  Poor. 

Appeal  to  Glasgow  Winter  Circuit  Court.  See 
Justiciary  Cases. 

Appeal  to  House  of  Lord*— Petition  for  Leave  to 
Appeal  in  forma  pauperis — Public  Bight.  In 
an  action  for  declarator  that  the  pursuer  as  a 
member  of  the  public  had  right  to  fish  with  rod 
and  line  in  a  river  on  the  defender's  property, 
the  Court  of  Session  assoilzied  the  defender. 
In  a  petition  for  leave  to  prosecute  an  appeal 
to  the  House  of  Lords  in  forma,  pauperis,  the 
Appeal  Committee  refused  tbe  petition.  Bowie 
V.  The  Marquis  of  Ailsa,  p.  228. 

See  Procets. 

Appeal  to  Quarter  Sessions.     See  PubUe-Houie. 

Application  to  Court  by  Liquidator  for  Powers. 
See  Public  Company. 

Application  of  Summary  Jurisdiction  Acts.  See 
Justiciary  Cases. 

Appointment  of  Curator  ad  lUem  to  Pupil  Re- 
spondent.    See  Entail. 

Appointment  of  Miniater.     See  Church. 

Appointment  of  Nero  Trustee.     See  Bankruptcy. 

Arbitration—  Contract — Reference —  DitquaXifiea- 
tion.  The  arbitration  clause  in  a  contract  for 
the  making  of  a  railway  provided  that  tbe 
arbiter  should  not  be  disqualified  from  acting 
by  being  or  becoming  consulting  engineer  to 
the  railway  company.  Held  that  he  was  not 
barred  from  acting  as  arbiter  by  tbe  fact  that 
he  had  revised  the  specifications  and  sohednles 
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upon  which  the  work  which  formed  the  snbject 
of  the  arbitration  was  performed.  Adams  v. 
Great  North  of  Scotland  Bailway  Company, 
p.  765 

Arbitratum.    See  Proeet*. 

Arre$tment—8hip — Secal  of  Arretiment—Con- 
ngnation — Caution.  An  action  having  been 
raised  against  the  owners  of  a  ship,  on  the 
dependence  of  which  arrestments  had  been  laid 
on  the  ship,  on  the  petition  of  the  defenders 
the  Oonrt  (following  Stewart  v.  Macbeth, 
Deoember  19,  1882,  10  K.  382)  reeaUed  the 
arrestments  on  consignation  of  the  amonnt 
sued  for  and  a  snm  to  meet  the  expenses  of  the 
action.  M'Pbedron  and  Another  v.  M'Gallum 
and  Others,  p.  27. 

Foreign — Trangference  of  Right  to  Fund 

Arrested.  A  having  ased  arrestments  to  found 
jurisdiction,  raised  an  action  against  B,  on  the 
dependence  of  which  he  again  used  arregtmentE. 
The  f  and  arrested  was  in  both  cases  the  amount 
of  costs  due  by  the  arrestee  to  B  under  the 
decree  of  an  English  Court.  About  a  fortnight 
after  the  arrestments  had  been  laid  on,  the 
solicitors  who  had  acted  for  B  in  the  action 
before  the  English  Court  obtained  from  that 
Court  a  charging  order  upon  the  costs  in  said 
action.  In  an  action  of  multiplepoinding  raised 
by  the  arrestee  to  determine  who  had  right  to 
the  fund  arrested,  the  Court  ranked  and  pre- 
ferred B's  solicitors,  in  respect  that  by  the  law 
of  £ngUnd  the  charging  order  transferred  the 
right  to  the  fund  arrested  from  B  to  his  soli- 
tors,  and  that  the  arrestments  on  the  depend- 
ence were  thereby  rendered  ineffectual.  Stewart 
«.  North — Stewart  v.  Eldred  &,  Bignold,  p. 
•50. 

Arreitmentt  ad  fandandam  jurisdietionem.  See 
Juritdietion. 

Artielei  of  Atiodation.     See  Bankruptcy. 

AMemntnt.     See  Public  Rates. 

Atsetsment  DmMy  Charged.     See  Revenue. 

Auignation.    See  Succession — Contract. 

Attignation  in  Seeurity.  See  Lease  —Ban  kruptey. 

Auignation  of  Security  by  Prior  to  Postponed 
Creditor.     See  Bankruptcy. 

Assignation  of  Writs.     See  Right  in  Security. 

Attachment  of  Stipend.     See  Bankruptcy. 

Authority  to  Charge  Estate.    See  Entail. 

Authority  io  Qrant  Bonds  and  Dispositions  in 
8e€urUii  over  Ward's  Estate.  See  Nohile 
Offleium. 

Bail.     See  Justiciary  Cases. 

Bank.     See  Agent  and  Principal. 

Bank  Agent.    See  Agent  and  Principal. 

Bankruptcy —Bankruptcy  (Scotland)  Act  1856 
(19  and  20  Viet.  cap.  7.9),  see.  S— Trustee— 
Appointment  of  New  Trustee — Nobile  Officium. 
AVbere  in  a  sequestration  under  the  Act  33 
Geo.  m.  cap.  74,  the  bankrupt,  the  trustee, 
and  the  commissioners  were  all  dead — neither 
the  bankrupt  nor  the  trustee  having  been  dis- 
charged— and  there  remained,  more  than  eighty 
years  after  the  sequestration,  certain  funds  to 
be  distributed,  the  Court,  on  the  petition  of 
the  representatives  of  one  of  the  commis- 
sioners, in  the  exercise  of  its  nobile  offlcium, 
remitted  to  the  Lord  Ordinary  on  the  Bills  to 
appoint  a  meeting  of  creditors  to  be  held  for 
the  election  of  a  new  trustee  and  new  commis- 
sioners.  Toung  and  Others,  Petitioners,  p. 
69. 


Bankruptcy—  Trustee — Discharge — Radical  Right 
of  Bankrupt  in  Estate  after  Discharge  ait/tout 
Composition — Title  to  Sue.  Where  a  bankrupt 
has  been  discharged  without  being  re-invested 
in  his  estate,  and  the  trustee  under  his  seques- 
tration has  also  been  discharged,  the  radical 
right  of  the  bankrupt  in  his  estate  revives,  so 
as  to  give  him  a  title  to  sue  an  action  for  re- 
covery of  funds  belonging  to  his  estate. 
Whyte  V.  Murray,  p.  67. 

Barikmpt^  {Scotland)  Act  1856  (19  and 

20  Vict.  cap.  79),  see.  ilO— Prior  Debt- 
Security.  The  Bankruptcy  (Scotland)  Act 
1856,  s«c.  110,  provides — "When  the  seques- 
tration of  the  estates  of  a  deceased  debtor  is 
dated  within  seven  months  after  his  death 
.  .  .  any  preference  or  security  acquired  for  a 
prior  debt  by  any  act  or  deed  of  the  debtor 
which  has  not  been  lawfully  completed  for  a 
period  af  more  than  sixty  days  before  his 
death  .  .  .  shall  ...  be  of  no  effect  in  com- 
petition with  the  trustee."  Held  that  the 
terms  of  the  section  did  not  apply  to  the  pre- 
sent case,  the  security  having  been  acquired, 
not  by  any  act  of  the  deceased  debtor,  but  by 
an  act  of  the  creditors  making  effectual  a 
security  which  had  been  already  validly  con- 
stituted. Scottish  Provident  Institution  t>. 
Walker  and  Others,  p.  73. 

Poinding —  Warrant     to    Sell — Cettio — 


Personal  Diligence  Act  1838  (1  and  2  Viet, 
cap.  114),  sec.  26.  A  debtor  who  had  been 
rendered  notour  bankrupt  by  the  expiry  of  a 
charge  under  a  decree,  and  whose  goods  had 
been  poinded  under  the  decree,  presented  a 
petition  for  the  benefit  of  cessio.  Held  that 
the  existence  of  the  petition  for  etssit  formed 
no  bar  to  the  poinding  creditor  obtaining 
warrant  to  sell.     Simpson  t.  Jack,  p  76. 

Cessio — Minister — Attachment  of  Stipend. 


A  minister  whose  stipend  was  £100  per  annum 
became  notour  bankrupt  and  applied  for  cessio. 
His  debts  amounted  to  £1100.  Held  (follow- 
ing Scott  T.  Macdonald,  1  Sh.  App.  363)  that 
he  was  entitled  to  the  benefit  of  cessio  on  his 
assigning  to  his  creditors  £20  out  of  his  sti- 
pend annually.     Simpson  v.  Jack,  p.  76. 

Trustee  —  Discharge  —  Appointment   of 

Neu>  Trustee — Nobile  Officium.  A  bankrupt 
was  discharged  without  composition  in  1884, 
and  his  trustee  was  also  discharged.  By  the  con- 
tract of  marriage  of  the  bankrupt's  parents  the 
fee  of  certain  bank  shares  remained  in  his 
mother.  By  deed  of  transfer  dated  1870  she 
transferred  the  shares  to  herself  in  liferent, 
and  to  her  children,  including  the  bankrupt, 
in  fee.  She  died  in  1887.  In  a  petition  for 
the  revival  of  his  sequestration,  on  the  ground 
that  these  shares  had  not  been  ingathered  and 
divided,  the  bankrupt  averred  that  the  shares 
had  not  vested  till  his  mother's  death,  which 
happened  after  the  date  of  his  discharge,  but 
that  in  any  view  the  trustee  had  abandoned 
them.  There  was  no  evidence  of  abandon- 
ment by  the  creditors.  The  Court  held  that 
the  shares  had  vested  in  him  before  the  date 
of  his  discharge,  and  (following  the  case  of 
Thomson,  Petitioner,  Deoember  17,  1863,  2 
Macph.  325)  remitted  to  the  Lord  Ordinary  on 
the  Bills  to  appoint  a  meeting  of  creditors  for 
the  election  of  a  trustee.  The  Northern  Herit- 
able Securities  Investment  Company  (Limited) 
and  Others  ti.  Whyte,  p.  91.     ^^  . 
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Bankruptey—Bequestration —  Reetd — Affldamt — 
Right  in  Security— Bankruptcy  {Scotland)  Act 
1866  (19  and  20  Viet.  cap.  79),  see.  22.  Whore 
the  oath  of  a  petitioning  creditor  in  a  Bequestra- 
tion  was  exfcude  conform  to  statnte,  but  omitted 
to  specify  as  security  of  the  debt  certain  value- 
less  inhibitions,  a  petition  for  recal  of 
seqnestratioD  refused.  The  directors  of  a 
pubUc  company  became  jointly  and  severally 
liable  under  a  bond  for  £4300  to  one  of  their 
number,  who,  nnder  a  charge  npon  the  bond, 
obtained  sequestration  of  the  estates  of  one  of 
his  oo-obligants.  The  creditor  deponed  that 
the  debtor  owed  him  £3583,  68.  8d.,  being  the 
balance  of  £4300,  less  the  sixth  part  due  by 
himself  in  his  character  of  co-obligant,  and 
that  he  held  the  other  co-obligants— naming 
them,  bat  making  no  mention  of  himself — 
liable  for  the  debt.  He  omitted  to  state  among 
the  securities  held  by  him  for  the  debt  certain 
inhibitions  over  the  creditor's  estate  which 
had  attached  nothing.  In  a  petition  for  recal 
of  the  sequestration— AcM  (1)  that  the  oath  of 
the  creditor  specified  all  those  who  were, 
besides  the  bankmpt,  liable  for  the  debt,  and 
(2)  that  it  was  within  the  discretion  of  the 
Oonrt  to  consider  that  no  prejudice  had  arisen 
from  the  omission  to  specify  the  inhibitions 
over  the  creditor's  estate,  and  the  petition  re- 
fused,    lianrie  v.  Motherwell,  p.  98. 

Cessio—Truit-deed^Biseretion  of  Sheriff 

—Beblors  Act  1860  (43  and  44  Viet.  e.  34),  see. 
9,  tuh-ue.  8.  When  a  petition  for  ee»*i»  is 
presented  at  the  instance  of  a  creditor,  the 
above  sub-section  gives  the  Sheriff  a  discretion 
to  grant  or  refuse  decree  "as  the  justice  of 

'  the  case  requires."  A  tradesman  executed  a 
trust-deed  for  behoof  of  bis  creditors,  and 
about  a  year  thereafter  became  unable  to  fulfil 
his  obligations  to  certain  fresh  creditors  who 
desired  him  to  grant  a  second  trust-deed,  but 
to  a  different  trustee.  He  declined,  and  one  of 
them  gave  notice  that  he  would  present  a  peti- 
tion for  eessio.  Tbe  day  after  receiving  this 
notice  tbe  debtor  signed  a  trust-deed  in  favour 
of  the  former  trustee,  who  at  once  proceeded 
to  realise  and  distribute  his  estate.  In  the 
petition  for  etssio  at  the  instance  of  the  creditor, 
held  that  the  petitioner  was  entitled  to  obtain 
decree  in  respect  of  the  circumstances  nnder 
which  the  trust-deed  had  been  granted. 
Robertson  &  Sons  e.  Falconer,  p.  158, 

lAguidatiim— Limited  Company — ArtieUt 

of  Association— Purchase  by  Company  of  its  own 
Shares — Reduction  of  Transfer— Rectification 
of  Register — Companies  Act  1862,  see.  5.  It  is 
ultra  vires  of  a  limited  company,  incorporated 
under  the  Companies  Acts,  to  purchase  its  own 
shares,  and  any  such  transaction  is  void.  The 
85th  section  of  the  Companies  Act  1862  antho- 
rises  the  Court  in  an  application  for  rectification 
of  the  register  of  a  company,  either  to  refuse 
the  application,  or,  "if  satisfied  of  the  justice 
of  the  case,"  to  moke  an  order  for  rectification 
thereof.  By  the  4th  article  of  association  of  a 
company  incorporated  under  the  Companies 
Acts  with  limited  liability,  shareholders  wishing 
to  sell  their  shares  were  bound  to  offer  them 
to  the  company.  A  shareholder  transferred  his 
shares  to  the  company  in  1876,  and  his  name 
was  removed  from  the  register,  tbe  company's 
name  being  placed  thereon  instead,  and  he 


was  thereafter  in  no  way  treated  as  a  share- 
holder. This  and  similar  transactions  were 
known  to  a  number  of  the  shareholders.  There 
was  some  evidence  that  the  shareholder  might 
have  disposed  of  bis  shares  to  a  third  party 
had  the  company  refused  them.  In  1886  the 
company  went  into  liquidation.  Fart  of  the 
debt  due  by  the  company  bad  been  incurred 
while  the  name  of  the  sbarehelder  in  question 
was  still  on  the  register.  At  the  instance  of 
the  liquidator,  the  Court,  in  respect  that  it  was 
ultra  vires  of  the  company  to  purchase  its  own 
shares,  reduced  the  transfer,  and  ordained  th« 
names  of  the  trustees  and  executors  of  tb« 
shareholder  to  be  placed  on  the  list  of  oontri- 
butories.  General  Property  Investment  Com- 
pany «,  Matheson,  p.  186. 

Bankruptcy — Sequestration — Recal—  Affidavit — 
Extrinsic  Objection— Bankruptqf  (Seotland) 
Act  1866  (19  and  20  Vict.  e.  79),  set.  22.  The 
a£Bdavit  of  a  petitioning  creditor  in  a  seques- 
tration was  ex  facie  conform  to  statute,  but  it 
appeared  on  a  proof  that  he  had  never  been  pat 
upon  oath.  The  Court,  holding  that  this  irregu- 
larity was  a  ground  for  recal  of  the  sequestra- 
tion, pronounced  an  interlocutor  recalling  it, 
on  being  satisfied  that  no  rights  or  preferences 
of  creditors  would  be  affected  by  tbe  recaL 
Blair  v.  North  British  and  Mercantile  Insur- 
ance Company,  p.  213. 

Master  and  Servant — ImpUtd  Agreement 

— Claim  for  Wages  for  which  there  had  been  no 
Agreement  —  Presumption  —  Proof.  A  long 
period  of  service  raises  a  presumption  that 
remuneration  therefor  was  intended  even  al- 
though there  was  no  agreement  for  wages.  A 
father  lodged  a  claim  in  his  son's  sequestration, 
averring  that  he  had  served  his  son  as  vanman 
for  seven  years  without  receiving  wages.  It 
was  admitted  that  there  had  been  no  agree- 
ment for  wages.  The  trustee  rejected  the 
claim  as  collusive.  On  appeal,  tbe  Court  re- 
called the  trustee's  deliverance,  and  allowed 
the  claimant  a  proof  of  his  averments  as  to  the 
circumstances  cenneoted  with  the  constitution 
of  tbe  alleged  debt.  Thomson  «.  M'Bain 
(Thomson's  Trustee),  p.  217. 

Cestie — Creditor — Title  to  Sue.     When 

decree  of  eessio  has  been  granted,  a  creditor 
can  only  sue  an  alleged  debtor  of  the  estate  by 
obtaining  the  use  of  the  trustee's  name  (which 
he  can  compel  by  finding  security  for  expenses), 
or  an  assignation  to  the  claim.  Henderson 
V.  Bobb  and  Others,  p.  222. 

Act  1696,  «.  5 — Illegal  Preference — Assig- 
nation in  Security — Sale  of  Bankrupt  Estate 
under  Deed  ef  Arrangement — Right  of  Pur- 
eliaser  to  Challmge  Preferences.  A  firm  assigned 
their  book  debts  to  the  amount  of  £887,  16s. 
in  security  of  an  advance  of  £330  and  a  bill 
for  £57,  16s.  previously  granted  by  them  to 
the  lender.  A  further  assignation  of  their 
book  debts  was  made  in  respect  of  other 
advances,  and  in  security  of  any  possible  deficit 
on  the  first  assignation.  Three  weeks  after 
the  date  of  the  first  assignation  the  firm  was 
sequestrated,  but  by  deed  of  arrangement  the 
sequestration  was  wound  up,  and  the  whole 
property  of  the  estate  was  sold.  In  an  action 
by  the  purchaser  against  the  assignee  in  security 
for  transference  of  the  book  debts,  the  pur- 
chaser objected  to  the  assignee  crediting  him- 
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self  with  the  mm  of  £67,  168.,  the  amoont  of 
the  bill,  on  the  groniid  that  it  had  been  granted 
within  sixty  days  of  bankruptcy.  Held  that 
aa  the  deed  of  atTangement  did  not  convey  to 
the  porohaser  a  right  to  challenge  preferences 
by  the  bankrupt,  he  bad  no  title  to  challenge 
the  assignation  in  respect  of  the  said  bill. 
Ofinwn  (per  Lord  Yonng)  that  the  said  assig- 
nation wonld  not  hare  been  challengeable  even 
at  the  instance  of  prior  creditors  or  a  trustee 
in  a  seqnestration.  Oeorge  Smith  So  Company 
and  Ilillar  v.  Smyth  and  Another,  p.  301. 

Bankrupt^ — GaihoUc  Security — Auignation  of 
SeeuA^  by  Prior  to  Poitponed  Creditor — Title» 
to  Land  Aet  1868  (31  and  82  Viet.  cap.  101), 
tee.  123.  A  heritable  subject  was  burdened  wiUi 
a  first  bond,  and  also  with  a  second  bond.  The 
first  bondholder  ezeonted  a  poinding  of  the 
ground,  and  thereafter  the  debtor  became  bank- 
rupt. The  first  bondholder  by  his  poinding  of 
the  ground  obtained  a  preference  to  the  extent 
of  one  year's  unpaid  interest.  He  sold  the  sub- 
jects under  his  bond,  and  took  payment  of  his 
debt,  both  prineipal  and  all  unpaid  interest, 
out  of  the  price.  The  second  bondholder  then 
obtained  from  him  an  assignation  of  the  pre- 
ference he  had  obtained  by  poinding  the 
ground,  and  claimed  for  that  sum  in  the 
sequestration.  Held  that  the  first  bondholder 
having  been  bound  in  equity  to  communicate 
to  the  second  the  preference  he  had  obtained 
to  the  second,  the  claim  of  the  latter  in  the 
sequestration  was  good.   M'Laren  e.  Hill,  p.  327. 

Bale  of  Furniture  left   in    Banknipt't 

Houte — Reputed  Ownership — Mercantile  Lam 
Amendment  Aet  1866,  see.  1.  In  1885  a  bank- 
rupt entered  into  a  composition  arrangement 
with  several  of  his  creditors,  including  his 
mother-in-law,  who  in  reduction  of  her  claim 
bought  his  furniture  as  valued  by  an  appraiser. 
She  thereafter  lent  it  to  her  daughter,  the  wife 
of  the  bankrupt,  and  it  remained  in  his  bouse 
until  1888,  when  his  estates  were  seqnestrated. 
Held  that  the  trustee  in  bankruptcy  was  not 
entitled  to  sell  the  furniture  in  a  question  with 
the  bankrupt's  wife  and  sister,  to  whom  their 
mother  had  bequeathed  the  furniture.  Scott 
and  Others  v.  Horsbrugh  (Scott's  Trustee), 
p.  363. 

-Oenio — Notour   Bankruptcy — Intdheney 


—Debtvr*  (Scotland)  Aet  1880  (43  and  44  Viet. 
cap.  34),  *ee».  6  and  8.  By  the  8th  section  of 
this  Act  it  is  provided  that  "  any  creditor  of  a 
debtor  who  is  notour  bankrupt  within  the 
meaning  of  the  Bankruptcy  (Scotland)  Act 
1856  ...  or  of  this  Act,"  may  present  a  peti- 
tion to  the  Sheriif  of  the  county  in  which  is  his 
debtor's  domicile,  praying  for  decree  of  ce»>i» 
against  the  debtor;  and  "with  the  petition 
shall  be  produced  evidence  that  the  debtor  is 
notour  bankrupt."  By  the  6th  section  it  is 
provided  that  where  imprisonment  is  rendered 
incompetent  by  the  Act,  "notour  bankrupcy 
shall  be  constituted  by  insolvency  concurring 
with  a  duly  executed  charge  for  payment,  fol- 
lowed by  expiry  of  the  days  of  charge  without 
payment. "  In  a  petition  for  his  debtor's  etetio 
a  creditor  produced  a  charge  expired  without 
payment  as  evidence  of  the  debtor's  notour 
bankruptcy.  A  suspension  of  the  charge  had 
been  raised,  and  the  note  had  been  refused. 
It  appeared  from  the  oiroamstanoes  that  the 


creditor  might  reasonably  hope  for  the  ultimate 
payment  of  his  debt,  although  the  debtor  was 
unable  to  make  present  payment  thereof.  Held 
that  there  was  prima  fade  evidence  of  the 
debtor's  notour  bankruptcy.  M'Nab  and  Others 
V.  Clarke,  p.  472 

Bankrupt^/— Illegal  Preference— Aet  1621,  e.  18 
— Aet  1696,  cap.  5 — Beduetion.  A  trader  be- 
ing indebted  to  a  creditor  arranged  with  a  friend 
to  join  him  in  giving  a  promissory-note  to  the 
creditor.  This  friend  was  not  at  the  time  his 
creditor  in  any  sum,  and  in  security  of  his 
obligation  on  the  note  he  obtained  from  the 
trader  a  disposition  to  certain  heritages,  and 
gave  him  a  back-letter  bearing  that  the  dis- 
position was  intended  to  secure  him  if  he 
should  become  liable  on  the  promissory-note. 
Within  sixty  days  of  the  transaction  the  trader 
was  sequestoated.  His  trustee  raised  an  action 
to  reduce  the  disposition  as  having  been  in- 
directly a  further  security  for  the  creditor. 
He  did  not,  however,  seek  to  reduce  the  pro- 
missory-note itself  or  make  the  creditor  a  party 
to  the  oonolusion  for  reducing  the  dispoBition. 
Held  (Lord  Lee  diu.)  that  in  the  absence  of 
the  creditor,  whom  it  was  alleged  that  the 
transaction  was  intended  to  benefit,  the  dis- 
position was  not  reducible.  Fraser  (M'Don- 
gall's  Trustee)  e.  Gibbon,  p.  6S4. 

Cistio — Citation — Wilful  Abienee — Bank- 
ruptcy and  Ceuio  (Scotland)  Aet  1881  (44  and 
45  Vict.  cap.  22),  $ee.  9.  The  Bankruptcy  and 
Cessio  (Scotland)  Act  1881,  sec.  9,  provides — 
"  If  the  debtor  fail  to  appear  in  obedience  to 
the  citation  under  a  process  of  eeuio  bonorum 
at  any  meeting  to  which  he  has  been  cited, 
and  if  the  Sheriff  shall  be  satisfied  that  such 
failure  is  wilful,  he  may  in  the  debtor's  absence 
pronounce  decree  of  eetsio  bonorum."  In  a 
petition  for  ceitio  a  diet  was  fixed,  but  before 
the  date  thereof  it  was  agreed  in  view  of  certain 
concessions  of  the  debtor  that  the  diet  should 
be  continued  line  die.  In  disregard  of  this 
agreement  the  agents  for  the  petitioning  credi- 
tor moved  the  Sheriff-Substitute  to  fix  an  ad- 
journed diet,  which  was  not  intimated  to  the 
debtor,  and  to  which  he  was  not  cited.  At  the 
adjourned  diet  decree  of  eeuio  was  granted  "in 
respect  of  no  appearance  by  or  for  the  defen- 
der." Held  that  the  defender  bad  not  wilfully 
absented  himself  from  the  diet,  and  the  decree 
reduced.  Opinion  that  an  interlocutor  granting 
eestiio  under  section  9  of  the  Bankruptcy  and 
Cessio  (Scotland)  Act  1881  should  contain  a 
finding  that  the  debtor  had  wilfully  absented 
himself  from  the  diet.  Beid  e.  Somerville  & 
Company  and  Others,  p.  574. 

Sale—Pertonal  Bond  for  Price  of  Property 

Uiuxfnveyed — Rights  ofSMer.  The  purchasers 
of  a  plot  of  ground  arranged  with  the  sellers 
in  September  1887  to  pay  a  portion  of  the  price 
then,  the  sellers  agreeing  to  postpone  the  date 
of  payment  of  the  balance  till  Whitsunday  1889 
upon  receiving  from  the  purchasers  a  personal 
bond  for  the  amount,  with  interest.  The  pur- 
chasers' estates  were  sequestrated  in  1888. 
The  subjects  had  not  been  conveyed  to  the 
bankrupts,  and  the  bond  remained  unpaid. 
The  sellers  claimed  in  the  sequestration  upon 
their  bond.  The  trustee  called  upon  them  to 
deduct  from  their  claim,  as  a  security  held  by 
them  over  the  estate  of  the  bankrupt,  the  value 
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ot  the  property  held  by  them,  and  npon 
their  refnsal  rejected  the  claim.  The 
Sheriff  snatained  the  tnutee's  deliTenmce. 
On  an  appeal  the  Lord  Ordinary  recalled  the 
trustee's  deliverance,  on  the  ground  that  the 
sellers  were  not  creditors  of  the  bankmpts, 
holding  a  secnrity  for  their  debt  over  the  bank- 
mpts' estate,  but  were  nndiyested  owners  of 
the  property  subject  to  a  contract  of  sale  which 
mnst  be  performed  according  to  its  terms)  and 
remitted  to  the  trustee  to  reject  the  claim,  re- 
serving the  sellers'  right  to  claim  implement  of 
their  contract  or  damages.  The  Assets  Com- 
pany (Limited)  o.  Jackson  (S.  &R.  Q.  Madeod's 
Trustee),  p.  692. 

Bankruptcy — Bankrupte!/ (^Beotland)  Act  1866  (19 
and  20  Viet.  c.  79),  >ec.  22—8equeitration—Oath 
of  Verity — Termi  of  Oath.  In  a  process  of 
sequestration  the  debt  of  the  petitioning  credi- 
tors was  constituted  by  two  ^eriff  Court 
decrees  to  which  they  had  obtained  an  assigna- 
tion. The  oath  pet  out  in  general  terms  that 
the  debt  in  question  was  due,  and  the  decrees 
and  assignation  were  produced  to  the  Justice 
of  Peace.  A  petition  by  the  bankrupt  for  the 
recal  of  the  sequestration,  on  the  ground  that 
the  oath  did  not  set  forth  in  terms  that  the 
sum  in  the  decrees  had  not  been  paid  either  to 
the  assignees  or  to  the  oedent,  refilled.  Ohter- 
vationi  upon  cases  of  Taylor  v.  Drummond,  10 
D.  836,  and  Olen  v.  Borthwick,  11  D.  387. 
Blair  v.  The  North  British  and  Mercantile 
Insurance  Company,  p.  669. 

See  Sale. 

Bankruptcy  «/  a  Shareholder.  See  Public  Com- 
pany. 

Barron  Left  in  Public  Place.    See  Reparation. 

Baftard.    See  Parent  and  Child. 

Bequett  Burdened  with  Trust  for  Iisue.  See 
8uect*ti«n. 

BUI — Liability  of  Agents  Employed  to  Collect  BiU 
— Unauthorieed  Cancellation — Proof  of— Lou- 
Onus.  A  bill  haying  been  protested  for  non- 
payment was  afterwards  forwarded  to  a  bank 
agent  who  offered  to  try  and  obtain  payment  of 
it.  The  acceptors  expressed  their  willingness 
to  pay  the  amount  of  the  bill  and  the  protest 
charges  on  condition  that  they  were  freed  from 
any  claim  for  interest  and  expanses,  and  this 
condition  was  oommanicated  to  the  holders. 
Without  waiting  for  their  reply  the  bank  agent 
took  payment  of  the  amount  of  the.  bill  .and 
the  protest  charges,  marked  the  bill  "paid," 
and  handed  it  over  to  the  acceptors  who  de- 
leted their  signatures.  The  holders  refused  to 
agree  to  the  condition  mentioned,  returned  the 
money  tendered  to  them  in  payment  of  the  bill, 
and  received  back  the  cancelled  bill.  They 
then  raised  an  action  against  the  acceptors,  in 
which  they  obtained  decree  for  the  amoont  of 
the  bill  and  interest  thereon,  and  for  the 
expenses  of  the  action.  Before  this  decree 
could  be  enforced  by  summary  diligence  the 
acceptors  were  sequestrated.  In  an  action  by 
the  holders  against  the  bank,  whose  agent  had 
cancelled  the  bill,  for  payment  of  the  bill,  the 
interest  thereon,  and  the  expenses  of  the  action 
against  the  acceptors— /i<W  (1)  {diss.  Lord 
Mure)  that  the  defenders  were  liable,  it  being 
proved  that  but  for  the  cancellation  of  the  bill, 
which  was  unauthorised,  payment  would  have 
been  recovered  by  summary  diligence  against 


the  acceptors;  and  (2)  that  the  defenders  i 
not  bound  to  proceed  against  the  drawers  before 
proceeding  against  the  defenders,  though  the 
latter  might  be  entitled  to  an  assignation  to 
enable  them  to  proceed  against  the  drawers. 
Opinion  (per  Lord  Mure)  that  the  onu*  lay 
upon  the  pursuers  to  prove  that  payment 
could  have  been  recovered  by  snmmary  dili- 
gence on  the  bill  against  the  acceptors ;  and 
opinions  {per  Lord  Shand  and  Lord  Adam) 
that  the  onus  was  on  the  defenders  to  prove 
the  contrary.  Dominion  Bank  of  Toronto  v. 
Bank  of  Scotland,  p.  753. 

BiU  of  Exchange  —  Promissory-Note— PerioruU 
OUigatum  of  Oranter—BiU  Signed  in  Repre- 
sentative Capacity — Delegation.  A  member  of 
a  church  advanced  a  sum  of  £300  to  meet  a 
debt  due  by  the  church,  and  received  therefor 
a  promissory-note  signed  by  the  minister  and 
two  of  the  office-bearers,  "in  the  name  and  on 
the  behalf  of"  the  said  church.  The  congrega- 
tion agreed  to  recognise  the  note  as  an  obligation 
resting  upon  them,  but  subsequently  aban- 
doned this  position.  The  lender  raised  an 
action  npon  his  note.  JBeld  that  it  was  the 
personal  obligation  of  the  granters,  and  that  as 
the  congregation  was  not  a  persona,  and  oonld 
not  take  upon  it  the  personal  obligation  of 
a  debtor,  there  was  no  room  for  the  plea  of 
delegation.  M'Meekin  v.  Easton  and  Others, 
p.  243. 

Presentment — Agreement  by  Draieer  not 

to  Enforce  Payment  against  Acceptor — BiUs 
of  Exdiange  Act  1882  (46  and  46  Via.  e.  61), 
uc.  4(>,  sub-see.  2  (c).  The  Bills  of  Exchange 
Act  1882,  by  sec.  46,  sub-sec.  2,  provides — 
''Presentmentforpaymentis  dispensed  with  . .. 
(c)  As  regards  the  drawer,  where  the  drawee  or 
acceptor  is  not  bound,  as  between  himself  and 
the  drawer,  to  accept  or  pay  the  bill,  and  the 
drawer  has  no  reason  to  believe  that  the  bill 
would  be  paid  if  presented."  The  drawers  of 
a  bill  by  agreement  with  the  acceptors,  to  which 
the  Bank  of  Scotland  was  also  a  party,  were 
bound  not  to  enforce  a  debt  of  which  the  snm 
contained  in  the  bill  formed  a  part.  When  the 
bill  fell  due  the  acceptors  declined  to  renew  it, 
and  the  bank,  who  were  the  discounters  and 
the  holders  of  the  bill,  withont  having  pre- 
sented it  to  the  acceptors  for  payment  sued 
the  drawers  for  the  sum  contained  therein. 
Held  that  the  drawers  were  not  entitled  to 
plead  want  of  presentment  as  a  ground  for 
not  retiring  the  bill.  Bank  of  Scotland  v. 
Lament  &  Company,  p.  683. 
-See  Revenue. 


Bill  of  Lading.     See  Shipping  Laa. 

Bill  Signed  in  Representative  Capacity.  See  Bill 
of  Exchange. 

Black  Sea  Charter-Pariy  1878.  See  Shipping 
Law. 

Bond  and  Disposition  in  Security.  See  Succes- 
sion— Right  in  Security. 

Boxing  in  Vacation  after  Expiry  of  Reclaiming 
Days.    See  Process. 

Boy  Injured  by  Pall  of  Qate.     See  Reparation. 

Breach  of  Certificate.     See  Justiciary  Cases. 

Breach  of  Interdict.     See  Interdict. 

Breach  of  Promise  of  Marriage.    See  Reparation. 

Breach  of  the  Peace.     See  Justiciary  Cases. 

Burgh— Dean  of  Quild  Court— Jurisdietion — 
Nuisance — Interdict — Erection  of  Byre  in 
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Burgh.  Warrant  for  the  erection  within  burgh 
of  a  byre  for  the  aooommodation  of  thirty  cows 
was  opposed  on  the  ground  that  it  woald  create 
nnisance,  and  the  Dean  of  Guild  siated  process 
to  allow  the  objectors  to  bring  an  interdict. 
This  not  haTing  been  done,  the  Dean  of  Guild 
recalled  the  sist,  and  granted  warrant  in  terms 
of  the  prayer  of  the  petition.  On  appeal,  the 
Court  (following  the  case  of  Manton  v.  forrett, 
Jane  14,  1887,  11  B.  802)  of  new  sisted  pro- 
cess to  allow  the  objectors  to  apply  for  inter- 
dict. Opinion  (per  Lord  President)  that  while 
the  Dean  of  Guild  may  refuse  a  lining  where 
a  proposed  structure  is  only  adapted  to  the 
purposes  of  a  trade  which  has  been  specified 
by  law  as  a  nuisance,  it  was  expedient  that  a 
question  of  nuisance  should  not  be  tried  in  the 
Dean  of  Guild  Court.  Iieith  and  Bremner  v. 
W.  A.  J.  Kirkwood,  p.  176. 

Burgh  Court.    See  Juriidietion. 

Burgh  Pranehise.     See  Eleeiian  Law. 

Bursary.     See  Tetiament. 

Byre  in  Burgh.     See  Burgh. 

Capital  and  Income.    Sea  Sueeettion. 

Carrier — Raitway  —  Agreement —  Comtruetion. 
A  railway  company  entered  into  an  agreement 
with  an  iron  company  to  carry  upon  their  rail- 
way system  the  whole  mineral  and  other  trafSo 
(under  a  certain  exception)  which,  the  iron 
oompany  might  send,  of  the  description  and 
at  rates  and  charges  specified  in  the  third 
article  of  the  agreement.  In  that  article  the 
trafiSc  was  divided  into  two  classes,  of  which 
Class  A  included  "pig  iron,  coke,  hewing 
stone,  bricks,  and  tiles,"  and  Class  B  included 
"mbbla  stone,  iron  ore,  coal,"  &e.  The  rail- 
way oompany  'farther  undertook  not  to  carry 
traffic  for  any  other  party  at  lower  propor- 
tionate rates  than  those  charged  to  the  iron 
company,  and  to  place  the  latter  on  the  same 
footing  as  that  enjoyed  by  the  most  favoured 
traders  on  the  line.  H^,  on  a  sound  con- 
struction of  this  agreement,  (l)that  it  imposed 
an  obligation  on  the  railway  company  not  to 
earry  traffic,  inwards  or  outwards,  for  any 
ether  traders  at  lower  proportionate  rates  per 
ton  per  mile  than  those  charged  to  the  iron 
company,  irrespective  of  the  terminus  to  which 
the  traffic  was  carried  ;  (2)  that  in  the  case  of 
lower  rates  being  charged  to  other  traders,  the 
iron  company  was  entitled  to  a  reduction  only 
on  the  same  kind  of  traffic  comprised  in  the 
class  to  which  the  particular  traffic  belonged. 
Murray  and  Others  e.  The  Glasgow  and  South- 
Western  Bailway  Company,  p.  373, 

CatuaUg.     See  Revenue — Superior  and  Vaseal. 

Casu*  Improvitui.    See  PoUee. 

Catholic  Security.     See  Bankruptcy. 

Caution.     See  Arreitmeni — Proeeet. 

Caution  for  Expenses.     See  Process. 

Cautionary  Obligation — Chuarantee — Signature 
upon  BUink  Sluet  of  Paper — Proof ^New  Firm. 
A  received  a  blank  sheet  of  paper  with  a  six- 
penny stamp  upon  it  from  Us  son,  with  the  ■ 
request  to  sign  across  the  stamp.  He  did  so 
on  the  understanding  that  his  son  was  to  fill 
in  simply  a  guarantee  for  £500.  Tbe  son 
filled  in  the  guarantee  for  £.500  and  added  an 
obligation  to  pay  certain  premiums  of  insur- 
ance upon  his  life  of  which  his  father  knew 
nothing.  -  Held  that  A  having  given  bis  son 


no  auihority  to  fill  in  this  obligation  was  not 
bound  to  pay  tbe  premiums.  Observations 
upon  sec.  7  of  Mercantile  Law  Amendment 
Act.     Wylie  A  Loohhead  e.  Homsby,  p.  618. 

Cautioner  —  Relief — Security  given  by  Principal 
Debtor  to  Particular  Cautioner— F^f  of  Con- 
sent by  Co-Cautioner.  A  cautioner  who  has 
obtained  from  the  principal  debtor  a  special 
security  for  the  liability  he  has  undertaken  is 
not  bound  to  communicate  to  his  co-cautioners 
the  benefit  of  that  security  if  he  agreed  to  be 
cautioner  only  on  the  condition  of  having  the 
security,  and  if  the  co-cautioners,  when  they 
entered  into  the  cautionary  obligation,  knew 
of  and  consented  to  that  arrangement.  A 
shipbuilding  firm,  and  the  two  individual 
'  partners  thereof,  became  cautioners  in  a  cash 
credit  bond  along  with  another  co-cautioner. 
In  seoority  of  the  liability  which  they  had 
undertaken  the  partners  received  a  disposition 
of  certain  heritable  property  from  the  princi- 
pal debtor.  His  estate  lurving  been  seques- 
trated, the  firm  and  the  individual  partners, 
on  the  demand  af  the  bank,  paid  the  debt  due 
under  the  bond,  and  took  an  assignation  there- 
to.. In  an  action  of  relief  at  their  instance 
against  the  co-cautioner  under  the  bond— AtU 
(Lord  Lee  diss.)  that  the  defender  was  liable 
to  relieve  the  pursuers  of  one-fourth  of  the 
'  sum  paid  by  them,  and  that  the  pursuers  were 
not  bound  to  communicate  to  the  defender  the 
benefit  of  tbe  security  they  had  received  from 
the  principal  debtor,  in  respect  it  was  proved 
that  the  security  had  been  granted  to  the  part- 
ners with  the  knowledge  and  consent  of  the 
defender  for  their  benefit  only,  and  to  cover 
any  liabilities  incurred  by  them,  either  through 
the  firm  or  as  individuals,  which  it  was  just 
sufficient  to  do.  Opinion  {per  Lord. Lee)  that 
where  one  of  the  several  co-cautioners,  equally 
bound  by  the  same  deed,  avers  that  he  has  re- 
ceived from  the  principal  debtor  a  special  secu- 
rity for  his  own  benefit -with  the  consent  of  his 
co-cautioners,  such  consent  cannot  be  proved 
by  parole  evidence.  Hamiltons  v.  Freeth  and 
Others,  p.  698. 

Cemetery.    See  Valuation  Boll. 

Ceriijieate  "in  that  beTudf."  See  Justiciary 
Oases. 

Certified  Copy  of  Proceedings  in  Scottish  Courts. 
See  Process. 

Cessio.     See  Bankruptcy. 

Change  in  Firm.     See  Guarantee. 

Cliarttr-Party.    See  Ship. 

Charter-Party,  Black  Sea,  1878.  See  Shipping 
Law. 

Cldld  Placed  Voluntarily  in  Cliaritable  Institu- 
tion.    See  Parent  and  Child. 

Children  Drowned  in  a  Pond.     See  Reparation. 

Church — Church  Patronage  Act  1874  (37  andii 
Vict.  ctip.  82),  tee.  7,  sub-sec.  1— Appointment 
of  Min  inter — Right  of  Congregation  where  Delay 
caused  by  Presbytery,     The  Church  Patronage 

(Scotland)  Act  1874  provides  by  section  7(1) 

"  If  on  occasion  of  a  vacancy  in  any  parish  no 
appointment  of  a  minister  shall  be  made  by 
the  congregation  within  the  space  of  six 
months  after  the  vacancy  has  occurred,  tbe 
right  of  appointment  shall  accrue  and  belong 
for  that  time  to  the  presbytery  of  the  bounds 
where  such  parish  is,  who  may  proceed  to 
appoint  a  minister  to  the  said  pariah  tanquam 
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jure  detoluto. "  A  congregation  were,  throngh 
the  action  of  the  presbytery  and  of  the 
moderator  appointed  by  them,  depriTed  of  a 
portion  of  the  six  months  allowed  them  for 
the  election  of  a  minister.  They  elected  a 
minister,  not  within  six  months  if  the  period 
within  which  they  were  prevented  from  elect- 
ing were  oompnted  as  part  thereof,  bnt  within 
six  months  if  it  was  not  so  oompnted.  Held 
that  the  cnrrency  of  the  six  months  was  inter- 
mpted  daring  the  period  in  which  election  had 
been  prevented  by  the  presbytery,  and  that 
the  election  was  valid.  Dnnbar  «.  Presbytery 
of  Abemethy  and  Others,  p.  617. 

Oluireh — Church  Patronage  Act  1874  (37  and  88 
Vict.  cap.  82),  sec.  S — Appointment  ofMinitter 
— Jurisdieiion  of  Court  of  Session.  The  Chnroh 
Patronage  (Scotland)  Act  1874  provides  by 
section  3  that  the  ooorts  of  the  chnroh  are  to 
have  "right  to  decide  finally  and  conclusively 
npon  the  appointment,  admission,  and  settle- 
ment in  any  cbnrch  and  parish  of  any  person 
as  minister  thereof."  Held  that  the  Conrt  of 
Session  had  jnrisdiction  to  decide,  in  a  qnes- 
tion  relating  to  the  validity  of  an  appointment, 
whether  the  right  of  appointment  to  the  parish 
had  devolved  npon  a  presbytery  nnder  sec.  7 
(1)  of  the  Act.  Dnnbar  s.  Presbytery  of 
Abemethy  and  Others,  p.  517. 

— Foreign  Mission — Pouvr  of  Mission  Com- 
mittee to  Dismiss  Missionary — Induction  by 
Presbytery — Munus  puUieum.  H  was  ap- 
pointed by  the  Foreign  Mission  Committee  of 
the  Cbaroh  of  Scotland  to  be  Principal  of  that 
Chnroh's  Institution  at  Calcutta,  which  was 
supported  by  voluntary  subscriptions.  At  the 
request  of  the  committee  he  was  ordained  to 
the  office  of  the  ministry  by  the  Presbytery  of 
Edinburgh,  but  the  minute  of  the  Presbytery 
which  recorded  the  fact  of  the  ordination  bore 
farther  that  he  was  "inducted  to  the  office  of 
Principal  of  the  General  Assembly's  Institution 
at  Calcntta."  H  performed  the  duties  of  his 
office  for  several  years  till  he  was  summarily 
recalled  by  the  Foreign  Mission  Committee. 
In  an  action  by  H  against  the  Foreign  Mission 
Committee  the  pursuer  sought  to  have  it  de- 
clared that  in  virtue  of  his  induction  by  the 
Presbytery  he  became  entitled  to  the  salary 
attached  thereto  till  he  demitted  the  office,  or 
was  legally  removed  therefrom  in  accordance 
with  the  laws  of  the  Church  of  Scotland,  and 
that  he  had  been  wrongfully  removed  there- 
from ;  and  to  have  the  defenders  ordained  to 
pay  the  salary  to  him,  and  also  to  pay  him  a 
sum  as  damages.  The  Court  assoibied  the 
defenders  from  the  conclusions  of  the  action, 
in  respect  that  (I)  it  was  established  on  the 
evidence  that  the  appointment  had  been  made 
subject  to  certain  regulations,  under  which  the 
defenders  had  power  to  recal  the  appointment 
of  the  pursuer  at  any  time;  (2)  that  in  its 
nature  the  office  was  not  snch  that  a  life  ap- 
pointment was  necessarily  implied ;  and  (3) 
that  the  induction  by  the  Presbytery  had  no 
such  effect  as  to  alter  the  terms  of  his  appoint- 
ment and  make  it  one  for  life.  Hastie  «.  The 
Foreign  Mission  Committee  of  the  Church  of 
Scotland,  p.  661. 

Citation.    See  Bankrupley. 

Citation  out  of  Juritdietion.    See  JusUeiary  Oases. 

Olaimt.    See  Process. 


Claim  for  Wages  for  which  there  had  been  no 
Agreement.    See  Bankruptcy. 

Classifleation.     See  Poor  Law. 

Clause  of  Exemption  in  Stamp  Act.     See  Betenue. 

Clause  of  Sunimrrship.    See  Succession. 

Clay.    See  Minerals. 

Clerk's  Certificate.    See  Process. 

Common  Author.    See  Property. 

Company — Liquidation  —  Supervision  Order  in 
Voluntary  Winding-up— Companies  Act  1862 
(25  and  26  Vict.  c.  89),  sec.  147.  By  this  sec- 
tion it  is  enacted  that  "when  a  resolution  has 
been  passed  by  a  company  to  wind  up  volun- 
tary, the  Court  may  make  an  order  directing 
that  the  voluntary  winding-up  shall  continue, 
bat  subject  to  such  supervision  of  the  Court, 
and  with  such  liberty  for  creditors,  contribn- 
tories,  or  others  to  apply  to  the  Court,  and 
generidly  upon  such  terms  and  subject  to  such 
conditions  as  the  Court  thinks  just."  A  peti- 
tion was  presented  for  the  winding-np  of  a 
company  by  the  Court,  and  was  duly  intimated, 
served,  and  advertised  in  terms  of  an  inter- 
locutor, by  which  also  a  provisional  appoint- 
ment of  a  liquidator  was  made.  Thereafter 
at  an  extraordinary  meeting  of  the  company 
an  extraordinary  resolution  was  passed  for 
winding-np  the  company  voluntarily,  and  a 
liquidator  was  nominated.  He  thereupon  pre- 
sented a  note  iu  the  process  under  the  petition, 
craving  that  the  voluntary  winding-np  of  the 
company  might  be  continued  subject  to  the 
supervision  of  the  Court,  that  the  appointment 
of  the  provisional  liquidator  might  be  recalled, 
and  his  own  appointment  as  liquidator  con- 
firmed. The  Conrt  granted  the  prayer  of  the 
note.     Aitken  and  Others,  Petitioners,  p.  129. 

Sliares — Condition  Appended  to  Letter  of 

Application,  "if  Capital  all  Subscribed  for" — 
Misrepresentation — Proof.  The  prospectus  of 
a  company  formed  for  the  purpose  of  acquiring 
and  carrying  on  certain  match  factories  in 
Sweden  set  out — "Share  capital,  £100,000  in 
20,000  shares  of  £5  each :  First  issue,  £80,000 
in  16,000  £5  shares."  "In  addition  t«  the 
above  shares  £30,000  of  six  per  cent,  deben- 
tures, secured  as  a  first  charge  upon  the  pro- 
perty and  undertaking  of  the  company," — and 
further  stated  that  the  vendor  of  the  factoriss 
was  to  be  paid  partly  in  cash  and  partly  in 
shares.  A  party  applied  for  120  shares,  ap- 
pending to  his  letter  of  application  the  condi- 
tion, "if  capital  all  subscribed  for,"  and  paid 
the  necessary  deposit  on  application.  In  an 
action  by  the  company  to  enforce  payment  of 
the  instalments  due  on  the  shares  allotted  to 
this  party — held  (1)  that  the  "  capital"  to  which 
the  condition  in  his  letter  applied  was  the  first 
issue  of  16,000  shares,  and  (2)  that  the  condi- 
tion had  been  purified,  as  by  the  day  of  allot- 
ment 13,666  shares  had  been  subscribed  for 
by  the  public,  and  the  company  oould  allot 
the  remainder  to  the  vendor,  who  was  bound 
to  take  them.  Opinion  (per  liord  Bntherfard 
Clark)  that  a  case  of  alleged  misrepresentation 
by  the  pursuers  inducing  the  application  for 
shares  could  not  be  inquired.into,  the  defender 
not  having  been  examined  with  regard  thereto. 
Swedish  Hatch  Company  c.  Seivwright,  p.  689. 

Competency.  See  Process — Justiciary  Cases- 
Crofter— Parent  and  ChUd— Sight  in  Seeuritf 
— Sheriff— Process. 
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OotHpeltneg  vf  Action  in  Sturiff  Court.  See 
Proeeu. 

Competenejf  of  Motion  to  Proceed  uith  Cauie 
PmdiTig  Appeal     See  Proeeu. 

Competoney  of  Panel  a*  Witneu.  See  JxuUeiary 
Cote*. 

Complaint.    See  Juttieiary  Gates. 

Completion  of  Title.     See  Leaie. 

Compotition.    See  Revenue-Superior  and  Taesal. 

Compromise  of  Claim.     See  Sequeitration. 

Oondietio  indebiti — Error  in  Payment — Repeti- 
tion—  Knoreledge.  Where  a  person  makes  a 
payment  in  the  knowledge  that  the  snm  paid 
is  not  dne,  he  is  piesomed  to  have  waived  all 
inquiry  and  to  have  admitted  the  debt.  In 
order,  bowerer,  to  bar  his  right  to  repetition 
of  tbe  payment  it  most  be  establiBhed  that  the 
knowledge  that  the  sum  was  not  dne  was,  or 
should  haye  been,  present  to  his  mind  at  the 
time  of  payment.  An  iron  company  and  a 
railway  company  entered  into  an  agreement 
by  which  the  railway  company,  inter  alia, 
undertook  "not  to  carry  traffic  for  any  other 
party  at  lower  proportionate  rates  than  those 
charged  to  the  iron  company,  and  to  place  the 
latter  on  the  same  footing  as  that  enjoyed  by 
the  most  fayoored  traders  on  the  line.  Troon 
traffic  .  .  .  alone  excepted  from  this  condi- 
tion." The  iron  company  regularly  paid  for 
fifteen  years  the  rates  charged  by  tbe  railway 
company  on  their  traffic.  In  an  action  by  tbe 
iron  company  against  the  railway  company, 
founded  on  this  olanse,  for  repetition  of  certain 
snma  which  they  arerred  they  had  paid  in 
excess  of  sums  charged  and  paid  by  two  other 
traders,  the  railway  company  pleaded  that  tbe 
pursners  were  barred  from  repetition  in  respect 
they  had  paid  tbe  alleged  overcharges  in  the 
knowledge  (possessed  by  their  manager  and 
secretary)  that  the  two  traders  were  being 
charged  less  for  their  traffic.  Evidence  on 
which  the  Conrt  hdd  that  the  pnrsners  were 
entitled  to  repetition  in  respect  that  (1)  they 
neither  knew  nor  ought  to  have  known  of  the 
oyereharges;  (2)  in  respect  that  the  defenders 
mnat  be  held  to  have  known  they  were  violating 
their  own  agreement.  Murray  and  Others  (The 
Dalmellington  Iron  Company)  v.  The  Olaegow 
and  South-Western  Railway  Company,  p.  373. 

OoTidUion.    See  Agreement. 

(^ndition  Appended  to  Letter  of  Application. 
See  Company. 

Condition  in  Landlord't  Favour.  See  Landlord 
and  Tenant. 

Condition  in  Policy.    See  Inturanee. 

Confirmation.    See  Executor. 

Consideration  Other  than  Rent.  See  Valuation 
BoU. 

Consignation.     See  Arrestment. 

Construction.  See  Carrier — Testament— Insur- 
ance—Contract— Succession— Policy  of  Insur. 
ante. 

Constructive  Delivery.    See  Sale. 

Constructive  Residence.    See  Election  Law. 

Continuity  of  Residence.     Boe  Poor. 

Continuous  Account.    See  PreteriptUm. 

Contract  —  Foreign  —  Assignation  —  Locus  con- 
tractus. A  domiciled  Scotsman  borrowed 
money  from  a  money-lender  in  England.  In 
security  he  delivered  a  promissory-note  and  a 
policy  of  insurance  on  his  life  effected  with  a 
Scottish  insurance  company.  At  his  death  in  , 
b 


Jane  1887  the  lean  was  only  partially  repaid, 
and  in  August  the  lender  notified  to  the  insur- 
ance company  that  the  policy  of  insurance 
bad  been  assigned  to  him.  In  December  the 
estate  of  tbe  deceased  was  sequestrated,  and  a 
trustee  appointed  thereon.  In  a  mnltiple- 
poinding  the  Court  ranked  tbe  lender  prefer- 
ably to  the  trustee  for  the  debt  still  due,  in 
respect  that  the  loan  was  negotiated  in  Eng- 
land, by  the  law  of  which,  as  tbe  parties 
admitted,  deposit  of  the  policy  operated  as  an 
equitable  mortgage  in  favour  of  tbe  lender, 
and  notification  thereof  by  the  lender  to  the 
insurance  company,  before  the  bankruptcy  of 
the  borrower,  conferred  on  him  such  a  prefer- 
able right.  The  Scottish  Provident  Institution 
V.  Walker  and  Others,  p.  73. 

Contract —  Executory  Sale — Belay — Diteonformity 
to  Contract.  Under  a  contract  for  the  supply  of 
nuchinery  which  specified  no  time  for  comple- 
tion of  the  work,  the  price  was  payable,  one- 
half  upon  delivery,  one-fourth  upon  the 
machinery  being  started,  and  the  remaining 
fourth  three  months  thereafter.  The  first 
instalment  and  part  of  the  second  were  paid 
at  the  time  stipulated.  In  an  action  against 
the  purchaser  for  the  balance  of  the  second 
ihstalment  he  sought  to  set  off  alleged  loss 
from  undne  delay  in  delivery,  and  from  dis- 
oonformity  to  contract,  and  pleaded  that  the 
pursners,  being  themselves  in  breach  of  the 
contract,  were  not  entitled  to  sue  under  it. 
Held  that  tbe  allegations  of  disconformity  were 
relevant,  but  did  not  form  a  sufficient  defence, 
seeing  that  the  third  instalment,  which  ex- 
ceeded the  abatement  claimed,  bad  become 
due.  Woodside  Steel  and  Iron  Company  v. 
Dick  &  Stevenson,  p.  165. 

Stock  Exchange — Joint  Agreement  to  Sell 

Stock  not  in  SeUor's  Haiuis— Speculation  as  to 
Rise  arut  Fall  of  Stock.  On  the  joint  employ- 
ment of  two  persons  a  broker  sold  a  certain 
amoant  of  railway  stock.  Neither  of  the 
parties  possessed  the  stock  at  tbe  time.  Tbe 
stock  was  continued  for  some  months,  when  it 
was  closed  at  a  loss,  and  tbe  sum  dne  to  the 
broker  for  commission  and  differences  was 
paid  by  one  of  the  principals.  In  an  action  at 
his  instance  against  the  other  adventurer  for 
repayment  of  one-half  of  this  sum,  the  defen- 
der pleaded  that  the  action  should  be  dismissed 
in  respect  that  tbe  transaction  was  of  a  gambling 
nature.  Held  that  as  the  stocks  had  been  sold 
to  a  real  purobaser,  and  the  transaction  between 
the  principals  was  a  joint-adventure  in  stocks, 
and  not  a  joint-adventnte  in  gaming,  tbe  pur- 
suer was  entitled  to  recover  from  the  defender 
the  amount  sued  for.  Mollison  v.  Noltie,  p.  240. 
-Construction — Words  of  Estimate  or  Ex- 


pectancy. A  company  contracted  to  supply 
"tbe  whole  of  the  steel  required"  by  tbe  con- 
tractor for  the  Forth  Bridge,  less  12,000  tons 
of  plates,  at  certain  prices.  Tbe  general  con- 
ditions appended  to  the  contract  contained  the 
following  clause — "Tbe  estimated  quantity  of 
the  steel  we  understand  to  be  80,000  tons,  more 
or  less."  From  the  specification  attached  to 
the  contract  for  the  construction  of  the  bridge, 
to  which  the  above  contract  referred,  it  ap- 
peared that  the  part  of  the  bridge  for  which  in 
the  contemplation  of  the  parties  the  steel  was 
reqtiired  was  the  superstructure  of   the  four 
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main  span8.  In  an  action  by  the  company 
against  the  contractor  for  damages  on  acooant 
of  breach  of  contract — hdd  that  the  pnrsnen 
were  entitled  to  snpply  the  whole  steel  reqnired 
for  the  oonstmotion  of  the  snperstmetore  of 
the  four  main  spans,  in  respect  that  the  esti- 
mate of  "30,000  tons,  more  ox  less,"  was 
merely  a  gnide  to  the  parties  as  to  the  amount 
-which  would  probably  be  required,  and  did  not 
in  any  way  limit  the  legal  obligation  under  the 
contract.  Steel  Company  of  Scotland  v.  Tan- 
ored,  Arrol,  ft  Company,  p.  305. 

Contraei— Implement— Hale  of  Share*— Principal 
and  Agent.  An  offer  to  sell  a  specified  number 
of  shares  of  a  company  was  accepted,  the 
acceptor  adding,  "You  will  require  to  exe- 
cute two  transfers."  In  an  action  for  imple- 
ment, held  that  this  was  not  a  condition  of  the 
contract  added  by  the  acceptor,  which  required 
the  offerer's  consent,  and  decree  of  implement 
granted.     Tait  <Sb  Criohton  «.  Mitchell,  p.  673. 

ScUe—E$tentiaU  of  Bale— Entailed  EitaU 

— Beduetum—Iuue*  —  Enetitial  Error.  An 
heir  of  entail  in  possession  having  entered  into 
a  contract  for  the  sale  of  the  entailed  estate, 
the  Court  construed  the  contract  to  mean  that 
the  seller  was  under  a  legal  obligation  to  apply 
to  the  Court  for  approyal  of  the  sale  under  the 
6th  section  of  the  Entail  Amendment  Act  1863, 
as  amended  by  the  Entail  Acts  of  1876  and 
1882.  In  an  action  by  the  seller  to  hare  the 
contract  reduced  on  the  ground,  tTUer  alia, 
of  essential  error,  in  respect  that  in  entering 
into  the  contract  he  believed  he  would  be  bound 
by  it  to  apply  to  the  Court  for  an  order  of  sale 
under  the  Entail  Act  1882,  whereby  an  entailed 
estate  might  be  converted  into  entailed  money, 
and  would  not  be  bound  to  sell  at  the  price 
proposed  if  the  Court  should  hold  it  to  be  in- 
adequate— hM  {din.  Lord  Shand)  that  the 
error  alleged  was  not  in  the  essentials  of  the 
contract,  but  as  to  its  import  and  effect,  and 

'  an  issue  of  essential  error  disallowed.  Opinion 
(per  Lord  Sfaand)  that  the  contract  being  in 
the  opinion  of  the  pursuer  subject  to  a  suspen- 
sive condition,  there  never  was  in  idem  plad- 
tum  eon»en*ui  et  eonventio  between  the  parties, 
and  that  the  pursuer  was  therefore  entitled  to 
an  issue  of  essential  error.  Stewart «.  Kennedy, 
p.  625. 

See  ArbitratUm. 

CmUraet  of  Copartnery.    See  Revenue. 

Contract  to  Sell    See  Entail— Publie  Company. 

Contratention  of  Hotel  CertijUale.  See  Justiciary 
Ctuee. 

Contrilmtory  Negligence.    See  Reparation. 

Convereion.    See  SueeeetUm. 

Conviction,  Bad.    See  Justiciary  Gate*. 

Copyright— Design— Infringement— Patent*,  De- 
sign*, and  Trade  Marks  Act  1883)  46  {and  47 
Viet,  cap.  57)— Interdict.  The  holders  of  a 
certificate  nnder  the  Patents,  Designs,  and 
Trade  Marks  Act  1888  for  the  copyright  of  a 
registered  design  for  kitchen-range  fire-doors, 
the  design  being  for  "a  range  fire-door  with 
moulding  on  top,  the  moulding  forming  part 
of  range,  shape  to  be  registered, "  applied  for 
interdict  against  an  alleged  infringement. 
Held  (aff.  the  judgment  of  the  First  Division) 
that  as  the  outline  of  the  moulding  on  the  fire- 
door  complained  of  was  an  obvious  imitation 
of  the  registered  design,  it  was  an  infringe- 


ment thereof.  Walker,  Hanter,  &  Oompany  c. 
Hecla  Foundry  Company,  p.  798. 

Counter  Issue    See  Reparatio/i. 

Counter  Iisue  a*  to  Faimes*  and  Aeeuraq/  oftKs 
Report.    See  Slander. 

County  Franefu**.    See  Election  Law. 

Coupon.    See  Revenue. 

Creditor.    See  Bankruptcy. 

Crofter— Crofter*  Holdings  (Scotland)  A.et  1886 
(49  and  60  Viet.  e.  29),  see*.  26  and  28 — Order 
of  Commi**ioners  —  Finally-  S/teriff' — Appeal 
— Oomp^enqf.  The  Crofters  Holdings  (Scot- 
land) Act  1886,  sec  26,  provides—  "  The  deei- 
sion  of  the  Crofters  Commissioners  in  regard 
to  any  of  the  matters  oommitted  to  their 
determination  by  this  Act  shall  be  final" 
Section  28  provides — "  Any  order  of  the 
Crofters  Commission  .  .  .  may  be  presented 
to  the  Sheriff,  and  the  Sheriff  if  satisfied  that 
the  order  has  been  made  in  conformfty  -with 
the  provisions  of  this  Act  and  has  been  dnly 
recorded,  may  pronounce  decree  in  conformity 
with  such  order  on  which  execution  and  dili- 
gence shall  proceed. "  Certain  erofters  in  the 
island  of  Tiree  presented  an  application  to  the  j 
Crofters  Commission  praying  the  Commis-  , 
aioners  to  fix  fair  rents  to  be  paid  by  them 
and  to  deal  with  the  question  of  arrears.  The 
Commissioners  pronounced  an  order,  which 
was  recorded  in  the  Crofters  Holdings  Book 
for  the  county  of  Argyll.  The  Duke  of  Argyll, 
as  landlord,  presented  a  petition  to  the  Sheriff 
praying  the  Court  to  interpone  authority  to 
said  order,  and  to  pronounce  decree  in  con- 
formity therewith.  Held  that  the  decision  of 
the  Commissioners  being  final,  and  the  Sheriff 
having  satisfied  himself  that  their  order  -was  in 
statutory  form,  and  having  pronounced  decree, 
an  appeal  thereagainst  was  incompetent 
Cameron  and  Others  e.  The  Duke  of  Argyll, 
p.  96. 

Right  to  Cut  Peat*— Landlord"*  Ditere- 

tion  a*  to  Place.  A  crofter's  right  to  eut  peats 
does  not  attach  to  any  particular  place.  The 
place  is  in  the  landlord's  discretion,  provided 
he  does  not  put  the  crofter  to  unreasonable 
inconvenience.  A  crofter  with  a  right  to  pests 
out  them  at  first  from  moss  A,  but  at  ^is  own 
request  he  was  allowed  upon  sufferance  to  take 
them  from  moss  B.  He  and  his  son  continued 
to  do  so  for  more  than  twenty  years.  The 
landlord  then  told  the  son,  who  had  succeeded 
to  the  croft,  to  give  up  cutting  at  B,  and  to 
go  for  peats  to  A.  Held  that  the  crofter  had 
no  right  to  continue  cutting  at  B,  but  most 
comply  with  the  landlord's  instruotiont.  Parr 
«,  M'Lean,  p.  686. 

Culpa.    See  Reparation. 

Culpable  Homicide.    See  Justiciary  Case*. 

Curator  Bonus.     See  Judicial  Faetor. 

Custody.     See  Parent  and  Child — Reparation. 

Custom  of  Trtkle.    See  Shining  Law. 

Damages.     See  Ship. 

Damages  for  Illegal  Apprehension.    See  Bepara- 

tion. 
Damages  for  Lot*  of  lUegitimaie    ChUd.    See 

Reparation. 
Damnum  sine  injuria.     See  Reparation. 
Dean  of  Guild  Court.    See  Burgh. 
Death  of  Partner.    See  Revenue. 
Declaration   under  Local  Authority  R^pdation 
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^P«rmitting  Animals  to  be  Bemoved  withmit). 
See  Jrutietary  Catet. 
Ztecree-Arbitral — Arbitration — JSedutUon.  By 
the  arbitration  clanse  in  a  oontraot  for  the 
making  of  a  railway  it  was  provided  that  "  all 
disputes  and  differences  which  have  arisen  or 
shall  or  may  arise  between  the  parties  under 
OT  in  reference  to  this  contract,  or  in  regard  to 
the  tme  intent,  meaning,  and  oonstmcUon  of 
the  same,  or  of  the  said  speoiflcations,  condi- 
tions, and  sohedoles,  or  as  to  what  shall  be 
considered  carrying  ont  the  work  in  a  proper, 

'  uniform,  and  regular  manner,  ...  or  as  to 
any  other  matter  connected  with  or  arising  oat 
of  this  contract,  and  generally  all  dispnteB  and 
diJferenoes  in  any  way  oonneoted  with  the 
ooastraetion  of  this  contract,  or  arising  ont  of 
the  exeention  of  or  failnre  to  exeonte  properly 
tbe  works  hereby  contracted  for  or  not,"  shonld 
be  submitted  and  referred  to  the  final  sentence 
and  decree-arbitral  of  the  arbiter  named.  The 
contractor  was  bound  to  complete  the  line  of 
railway  on  SOth  September  1884  under  a  liqui- 
date penalty  of  £20  for  eyery  day's  delay,  but 
it  was  stipulated  by  the  railway  company  that 
400  yards  of  embankment  forming  part  of  the 
line  should  not  be  formed  until  another  con- 
tractor had  completed  the  east  abutment  of  a 
bridge  and  the  diTersion  of  a  riyer,  or  until  he 
had  Tcoeived  the  written  instructions  of  the 
engineer  to  proceed  with  the  embankment. 
The  line  was  not  completed  till  Ist  May  1886. 
The  arbiter  found  that  the  contractor  was  liable 
in  penalties  for  each  day's  delay  (exolusive  of 
Sundays)  from  SOth  September  1884  tolnt  May 
1886.  In  an  action  of  reduction  of  the  deoree- 
arhitnl brought  by  the  contractor,  it  was  proved 
that  the  contractor  had  not  got  access  to  the 
ground  on  which  the  400  yards  of  embankment 
was  to  be  formed  until  February  1886.  The 
arbiter  stated  that  he  was  satisfied  that  there 
was  no  delay  in  consequence  of  tbe  contractor 
not  getting  access  to  part  of  the  ground  till 
February  1886.  The  Court  held  that  as  the 
whole  matter,  including  the  construction  of  the 
contract,  had  been  referred  to  the  arbiter,  tbe 
Act  of  Begnlations  prevented  the  Court  from 
interfering  with  the  arbiter's  sward,  even  on 
the  ground  of  injustice.  Adams  v.  Great  North 
of  Scotland  Railway  Company,  p.  765. 

See  Proeeu — Arbitration. 

Decree  ofDieoree.     See  Huiband  and  Wife. 

Deeree  «f  MtUB*  and  Dvtiee.  See  Sight  in  Seeu- 
ritg. 

Deeree  cf  Summary  Ejection  from  AgrieuUural 
Subject  for  Failure  to  Stock.    See  Proeeu. 

Deduction.     See  Revenue. 

Deduction  from  Wage*  for  Soute  Bent.  See 
Jutttdarj/  Oaaei. 

Dedvetiona  from  Profits.    See  Bevenve. 

Defamatory  Statement  by  Member  of  Public  Com- 
mittee aith  Reference  to  Bvtinee*  before  it. 
See  Reparation. 

Defeetite  and  Dangerou*  Machine.  See  Repara- 
tion. 

Defective  Drainage.    See  BeparatUm. 

Defective  PoMettion.    See  Leaee. 

Delay.    See  Contract. 

Delegation.    Bee  Bill  ef  Exchange. 

Deliery  Order.    See  Shipping  Law. 

Delivery  of  Stolen  Good*.    See  Proeeu. 

Demurrage.    See  Ship. 


Depotit-Beeetpt— Donation — Value  of  Temu  of 
Beeeipt  where  Qifl  alleged.  A  deposited  £286 
in  deposit-receipt  in  a  bank  in  name  of  himself 
and  B  his  brother,  "to  be  drawn  by  them,  or 
either  or  survivor,"  and  retained  the  deposit- 
receipt  in  bis  possession.  B  and  his  daughter 
deponed  that  ten  days  before  his  death  A, 
believing  himself  to  be  dying,  made  a  donation 
of  the  money  to  B,  and  delivered  to  him  tbe 
deposit-receipt.  Bdd  that  donation  had  been 
proved  on  the  evidence  of  the  donee  and  his 
daughter,  corroborated  by  the  terms  of  the 
deposit-receipt,  as  indicating  some  intention 
on  the  part  of  the  deceased  to  benefit  6. 
Macdonald  and  Others  e.  Macdonald's  Execu- 
tor, p.  678. 

Deteription  by  Soundarie$  InMneiiient  teith 
Meaeuremenis.    See  Property. 

Deeign.    See  Copyright. 

Dettination-Over.     See  Suceeuion. 

Destroying  a  Ship  with  Intent  to  Defraud  In- 
tureri.     See  Justiciary  Cases. 

Deviation  from  Statutory  Form.  See  Justtdary 
Cases. 

Difference  of  Bates  over  same  Portion  of  Line  of 
Bailuiay.     See  Bailuiay. 

Different  Tenements.    See  Bevenue. 

Diligence  to  Ascertain  Authorship  of  Libel.  See 
BeparaUon. 

Direction  to  Divide  and  to  See  to  the  Investment 
of  the  Besidue.     See  Succession. 

Direction  to  Hold  or  Invest.    See  Suceeuion. 

Direction  to  Trustees  to  Pay.    See  Succession. 

Direction  to  Trustees  to  Betain.    See  Succession. 

Discharge.     See  Bankruptcy. 

Disefiarge  of  Onus.     See  Horse. 

Disconformity  to  Contract.     See  Contract. 

Discretion  of  Sheriff.     See  Bankruptcy — Proeeu. 

Discretion  to  Trustees.    See  Parent  and  Child. 

Disentail.    See  Enta&. 

Dismissal  of  Foundationer  by  Headmaster.  See 
Beparation. 

DispoHtion  ex  facie  Absolute.  See  Trust  for 
Behoof  of  Creditors. 

Disgualifieation.    See  Arbitration. 

Division  of  Bent  between  Seller  and  Purchaser. 
See  Sale  of  Land. 

Divorce.     See  Expenses. 

Divorce  for  Adultery.    See  Succession. 

Domicile.    See  Executor — Foreign. 

Dominoes  Played  for  a  Stake.  See  Justiciary 
Oases. 

Donation.  See  Deposit-Beeeipt—HuAand  and 
Wife. 

Double  Legacy.    See  Sueeession. 

Drawer  not  to  Enforce  Payment  against  Acceptor. 
See  Bill  ofExcTiange. 

Early  Closing.     See  Bevenue. 

Effect  of  Sale.    See  Husband  and  Wife. 

Election  Law— Burgh  Franchise — Lodger — Occu- 
pation by  Tolerance — TTie  Bepresentation  of  the 
People  (Scotland)  Act  1868  (31  and  82  Vict, 
cap.  48),  <«;  4.  A  son  had  the  sole  use  of  two 
rooms  in  his  father's  house,  of  the  value  and 
for  the  period  required  by  the  statute,  as  a 
gift  and  as  part  of  his  allowance  from  his 
father,  and  paid  no  rent  for  them.  Held  that 
he  was  not  entitled  to  be  enrolled  as  a  lodger, 
Macdonald  v.  Dickson,  p.  102. 

County  Franchise— Bepresentation  of  the 

People  Act  1884  (48  and  49  Vict.  e.  8),  see.  8 
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— Seroiee  QuaUJIeation — Farm  Manager.  A 
farm  manager  had  the  exelnsiTe  nse  and  ooon- 
pation  of  a  bedroom  in  the  farm-hoose  by 
virtue  of  hig  employment.  His  mother,  who 
was  tenaDt  of  the  farm,  and  big  sigterg,  algo 
regided  in  the  farm-honge,  and  he  took  his 
mealg  along  with  them  in  another  room  in  the 
house.  Held  that  the  dwelling-houge  wag  in- 
habited by  the  peraon  under  whom  he  geived, 
and  that  therefore  he  was  not  entitled  to  be 
placed  npon  the  roll  of  roterg  as  an  inhabitant- 
occupier  of  a  dwelling-house.  Philip  c.  Box- 
borgh,  p.  181. 

Eleetion  Laa—Gountj/  Fra7uM»»— Representation 
of  the  People  Act  1884  (48  and  49  Viet.  e.  3),  eeet. 
2  and  7  (i)—Bepresentaiion  of  the  People  (8eoi- 
land)  Act  1868  (31  and  32  Viet.  c.  48),  tee.  8 
— "  rnhabitant- Occupier" — Conitructive  Rend- 
enee — Impriionment  of  Occupier  during  Part 
of  the  Neceeaary  Period  »f  Occupation.  A  man 
occupied  as  tenant  a  house  in  a  county  for  the 
necessary  period,  with  the  exception  of  three 
months  during  whioh  he  had  been  confined  in 
jail  under  santenoe  for  assault.  While  he  was 
in  jail  his  wife  and  gon  resided  in  the  honge. 
Hdd  that  he  was  entitled  to  be  enrolled  as  an 
"  inhabitant-occupier."  Watt  v.  M'Guire,  p.  182. 

Employment.    See  Implied  Contract. 

Entai^Diientail — Lande  directed  to  be  Entailed 
—ButheTfitrd  Aet  (11  and  12  Vict.  cap.  86), 
»eei.  27  and  28.  A  testator  by  hig  trust-dis- 
position  and  settlement,  after  providing  for 
the  payment  of  his  debts,  certain  small  annui- 
ties, and  a  family  provision  of  £6125  in  favour 
of  his  son  and  bis  children,  directed  his  tma- 
tees  upon  the  death  of  his  gon  to  execute  a 
disposition  and  deed  of  strict  entail  of  hig 
•states  in  favonr  of  'the  eldegt  gon  of  his  (the 
testator's)  gon  and  gnbstitate  heir  of  entail. 
He  farther  directed  that  in  the  event  of  his 
son  dying  before  the  child  entitled  to  gnooeed 
as  institute  should  have  attained  twenty-six 
years  of  age,  the  trustees  should  retain  the 
management  of  tbe  estates,  pay  a  portion  of 
the  income  in  maintenance  of  tbe  heir-ap- 
parent, and  accumulate  the  remainder  into  a 
sinking  fnnd  until  that  event.  In  the  event 
of  the  sinking  fund  not  being  strong  enough 
when  that  event  arrived  to  wipe  off  the  family 
provision  of  £6126,  and  the  annuities  and 
legacies  left  by  the  testator,  the  trust  was  to 
remain  in  force  until  those  and  all  the  tegta- 
tor's  other  engagements  were  fully  discharged. 
He  further  directed  that  after'  the  whole  pur- 
poses of  the  trust  were  accomplished,  but  not 
till  then,  his  tmstees  should  denude  of  the 
trust  and  deliver  over  to  the  heir  of  entail  in 
possession  of  tbe  heritages  for  the  time  the 
title-deeds  of  the  same.  The  testator  was  pre- 
deceased by  his  gon  but  survived  by  hig  grand- 
son (hig  only  son's  eldest  son),  who  at  the  date 
of  the  testator's  death  was  more  than  twenty- 
six  years  of  age.  The  testator's  pergonal 
egtate  was  insufficient  to  meet  his  pergonal 
debts.  There  was  a  balance  of  about  £1600 
to  be  met  by  the  heritable  estate.  In  addition 
the  heritable  estate  wag  burdened  with  herit- 
able debt  to  the  extent  of  £7900  and  wag 
primarily  liable  for  certain  small  annnities. 
The  value  of  the  estatsg  wag  about  £17,600. 
The  testator's  grandson  presented  a  petition 
under   the  Entail   Acts,   with   the  neceasarj* 


consents,  to  have  tbe  tmstees  ordained  to 
convey  tiie  estate  to  him  in  fee-simple.  The 
reporter  appointed  to  inquire  into  the  pn>- 
cednre  reported,  that  while  in  his  opinion  the 
petitioner — strictly  nnder  the  trust-deed,  and 
apart  from  the  Butherford  Act — could  net 
have  compelled  the  trustees  to  denude  in  his 
favour  until  the  sinking  fund  had  become 
strong  enongh  to  pay  off  the  family  provision 
of  £6126,  he  considered  that  the  provisions  of 
sections  27  and  28  of  the  Butherfurd  Act  had 
the  effect  of  entitling  him  to  obtain  possession 
at  once,  all  parties  interested  being  satisfied 
or  secured.  The  Lord  Ordinary  approved  of 
the  report  and  ordained  the  trustees  to  denude 
accordingly.     Clark,  Petitioner,  p.  172. 

EtUaSr-Authority  to  Charge  Ettate — Appoint- 
ment cf  Ouratvr  ad  litem  to  Pupil  Retpondent 
—Entail  Amendment  Act  1848  (11  and  12 
Viet.  e.  86),  lec  &l—Diientail—Proviiiont  for 
Younger  Children— Entail  t^SeoOand)  Act  1882 
(45  and  46  Vict.  e.  53),  lec.  24.  In  1883  an 
heir  of  entail  in  possession  by  petition  obtained 
authority  to  charge  the  entailed  estates  with 
a  sum  Of  £150,000.  The  three  persons  called 
as  next  heirs  were  his  eldest  daughter,  her 
ehild — a  pnpil — and  his  second  daughter,  also 
in  papiUarity.  One  curator  ad  litem  was  ap- 
pointed to  the  two  pupil  respondents,  and  he 
on  their  behalf  granteid  a  deed  of  consent  to 
the  oharge.  By  big  marriage-contract  the 
heir  of  entail  made  certain  provisioug  for  hia 
younger  children,  tbe  amount  of  whioh  de- 
pended on  the  amount  of  tbe  free  rental  of  the 
entailed  estatea.  He  became  bankrupt,  and 
in  1885  conveyed  hig  estate  to  trustees,  tTiter 
alia,  for  payment  of  his  oreditorg,  and  it 
appeared  in  tbe  settlement  of  his  affairs  that 
the  interests  of  his  second  daughter  as 
"younger  child"  had  been  prejudiced  by 
the  estates  being  charged  with  the  above  sum. 
She  raised  an  action  concluding,  inter  alia, 
for  declarator  that  this  oharge,  and  the  interest 
thereon,  must  not  be  taken  into  aooonnt  in 
calculating  the  amount  of  her  provisions,  or 
of  her  geourity  therefor,  and  for  reduction  to 
that  extent  of  the  decree  authorising  the 
charge.  Held  that  the  deed  of  congent 
granted  on  behalf  of  tbe  second  and  third 
consenting  heirs  in  the  application  af  1883  was 
diseonform  to  the  requirements  of  section  SI 
of  the  Act  11  and  12  Yiot.  cap.  86,  in  respect 
a  separate  curator  ad  litem  had  not  been  ap- 
pointed to  each  of  the  pupil  respondents,  and 
decree  granted  in  terms  of  the  above  conclu- 
sions. Cases  of  Hamilton,  Petitioner,  Feb- 
ruary 8,  1853,  16  D.  371,  and  Dairymple, 
Petitioner,  July  10,  1867,  19  D.  964,  com- 
mented on.  Lady  Muriel  Boyle  e.  The  E<arl  of 
Olasgow  and  Others,  p.  204. 

Disentail — Provision  for  Younger  ChSd- 

ren— Entail  Amendment  Aet  1848  (11  and  12 
Vict.  c.  36),  lec.  6.  An  heir  of  entail  in 
possession  bound  himself  by  his  marriage- 
contract  to  secure  certain  provisions  in  favonr 
of  big  younger  children  by  bond  and  dispogi- 
tion  in  gecnrity  over  his  estates.  In  a  petition 
for  disentail  he  proposed  (following  tbe  case  of 
the  Earl  of  Fife,  unreported)  to  make  these 
provisions  a  burden  on  the  estate  postponed 
to  a  limited  power  of  borrowing  .'over  the 
estate.     Opinion  (per  Lord  Shand)  that  they 
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ought  not  to  be  bo  postponed,  and  in  aooord- 
anc*  therewith  a  bond  and  disposition  in 
seooritf  of  the  yonngei  children's  pioyisions 
was  ezeonted  in  faTonr  of  tnutees.  Baron 
Folwarth,  Petitioner,  p.  212. 

EntaU—EntaiUd  JSttate— Contract  to  Sell— Rati- 
fication of  Court — Specific  Implement — Entail 
AeU  16  and  17  Viet.  e.  94,  tee.  6;  88  and  39 
Viet.  e.  61,  teet.  5  and  6;  45  and  46  Viet.  e. 
58,  tee*.  13,  19,  21,  and  22.  An  heir  of  entail 
in  possession  by  holograph  letter  offered  to 
sell  an  entailed  estate  at  a  certain  price,  under 
the  condition  that  the  sale  was  made  "subject 
to  the  ratifloation  of  the  Court. "  The  offer 
baring  been  accepted  the  heir  of  entail  pre- 
sented a  petition  to  the  Coort  under  the  19th 
and  following  sections  of  the  Entail  (Scotland) 
Act  1882  (45  and  46  Vict.  cap.  63),  craving  the 
Court  to  ratify  and  confirm  the  contract  of 
sale,  and  to  grant  an  order  of  sale  of  the 
estate.  To  this  appUoation  the  next  heir 
lodged  answers,  objecting  to  a  sale  by  priyate 
bargain.  In  an  action  by  the  purchaser  against 
the  heir  of  entail  for  implement  of  the  contract, 
the  Court  held  that  the  latter  was  under  a  legal 
obligation  to  apply  to  the  Conrt  for  authority 
to  sell  and  dispone  the  estate,  under  16  and  17 
Vict.  Gap.  94,  see.  5 ;  38  and  39  Vict.  cap.  61, 
Bees.  6  and  6 ;  46  and  46  Vict.  cap.  53,  sec.  13  ; 
knd  the  CSonrt  appointed  the  pursuer  to  lodge 
in  process  the  draft  of  a  disposition  by  the 
defender  of  the  estate  in  favour  of  the  pursuer 
in  f  olment  of  the  contract  of  sale.  Kennedy  e. 
Stewart,  p.  338. 

DiteniaU— Expectancy— SwiTfiut  —  Agree- 

mefit — VtxgmeKt  in  Error.  In  a  petition  for 
disentail  of  an  estate  the  heir  of  entail  in 
poBsesBon  and  the  three  next  heirs  agreed- 
that  the  interests  of  the  latter  parties  should 
be  valued.  In  terms  of  the  actuary's  report 
the  parties  agreed  by  minute  that  the  surplus 
funds  remaining  after  valuation  should  be  dis- 
tributed proportionately  to  the  several  interests 
as  already  valued,  and  the  surplus  was  distri- 
buted accordingly.  The  Court,  after  a  remit 
to  a  man  of  business,  approved  of  the  proceed- 
ings, and  disentailed  the  estate.  Four  years 
thereafter  the  former  heir  in  possession  sued 
the  three  next  heirs  for  repayment  of  the 
surplus  funds,  on  the  ground  that  the  payment 
had  been  made  in  error,  and  that  he  had  not 
been  properly  represented,  as  the  same  agant 
acted  for  all  the  parties.  Held  that  as  the 
payments  had  been  made  under  an  agreement 
approved  of  by  the  Court,  and  that  as  the 
pursuer  at  the  time  of  the  transaction  was  lui 
jurii,  and  had  enjoyed  independent  advice, 
the  action  was  incompetent,  and  the  defenders 
asioiUied.  Mackintosh  v.  Boss  and  Others, 
p.  460. 

Mantion-Jioiue—Inturanee — Fire  Tntur- 

ance — Obiigaiion  to  Re-build.  The  mansion- 
bouse  on  an  entailed  estate  was  partly  destroyed 
by  fire,  and  the  heir  in  possession,  who  had 
insured  it  against  the  risk,  received  a  sum  of 
money  in  respect  of  the  damage  done.  He 
died  without  having  rebuilt.  The  next  heir 
bavini;  done  so,  presented  a  petition  under  the 
Entail  Acts  of  1875  and  1882  for  authority  to 
eliarge  the  entailed  estate  with  the  amount 
expended.  It  was  objected  on  behalf  of  sub- 
■eqnent  heirs  that  the  sum  recovered  by  the 


late  heir,  in  so  far  as  it  exceeded  his  life 
interest  in  the  subjects  destroyed,  was  received 
by  him  as  trustee  for  the  subsequent  heirs,  and 
ought  to  be  recovered  by  the  petitioner  from 
his  executor,  and  applied  pro  tanto  to  repay 
the  expense  of  rebuilding,  and  that  the  amount 
with  which  the  petitioner  was  entitled  to  charge 
the  estate  was  the  amount  expended  under  de- 
duction of  that  sum.  Held  that  the  sum 
received  by  the  late  heir  was  his  own  absolute 
property,  that  he  was  not  bound  to  rebuild, 
and  that  his  executor  was  not  liable  to  the  next 
heir  for  any  part  of  the  sum  recovered  from 
the  insurance  company.  Pollok,  Petitioner, 
p.  616. 

Entail.    See  Proeet*. 

Entailed  Etiate.     See  Entatt. 

Entry.     See  Sale. 

Error  in  Payment.    See  Condictio  indebiti. 

Errori  or  Negligence  of  Navigation.     See  Ship. 

Ettential  Error.     See  Contract. 

Eitentiali  of  Sale.    See  Contract. 

"■  Eitate  .  .  .  heritaUe,  and  Incemethweef."  See 
Marriage. 

Evidence.     See  Jutticiary  Catet. 

Evidence    in    Aggravation   of    DatM^m.      See 
Reparation.. 

Evidence  in  Mitigation  of  Damage*  wUhout  Ittue 
in  Juitificaiion.    See  Reparation. 

Exception*.     See  SJiip. 

Ercetsive  Penalty.     See  Jutticiary  Oatet. 

Exdution  of  Jut  mariti.    See  Huiband  and  Wife. 

Excluiion  of  Review  except  by  Circuit  Court.   See 
Justiciary  Cases. 

Execution  Pending  Appeal.    See  Proeett. 

Executor— Confirmation — Domicile —  Confirma- 
tion of  Exeeutert  Act  1858  (21  and  22  Vict. 
e.  56),  tee.  9— Sheriff  Courts  (Scotland)  Act 
1876  (39  and  40  Viet.  e.  70),  tee.  41.  The 
Sheriff  Courts  Act  1876,  section  41,  inter  (Uia, 
provides  that  where  it  is  desired  to  include  in 
the  personal  estate  of  anyone  dying  domiciled 
in  Scotland  personal  estate  situated  in  England, 
the  fact  that  a  deceased  person  died  domiciled 
in  Scotland  "shall  be  set  forth  in  the  affidavit 
to  the  inventory,  and  it  being  so  set  forth 
therein  shall  be  sufficient  warrant  for  the 
sheriff-clerk  to  insert  in  the  confirmation,  or 
to  note  thereon,  and  to  sign  a  statement,  that 
the  deceased  died  domiciled  in  Scotland,  and 
such  a  statement  shall  have  the  same  effect  as 
a  certified  copy  interlocutor  finding  that  the 
deceased  person  died  domiciled  in  Scotland." 
A  testator  died  in  England  possessed  of  per- 
sonal property  both  in  England  and  Scotland. 
The  executors  nominated  by  his  settlement, 
which  was  in  Scottish  form  and  ex  fade  valid, 
declared  that  he  died  domiciled  in  Scotland, 
and  obtained  confirmation  from  the  commis- 
sary. Confirmation  was  opposed  by  a  person 
who  claimed  to  be  one  of  the  next-of-kin,  and 
who  averred  that  the  deceased  died  domiciled 
in  "England  ;  that  the  settlement  had  been  pro- 
cured from  him  under  constraint,  and  made  no 
provision  for  her,  although  for  eighteen  years 
years  before  his  death  he  had  allowed  her  an 
annuity  of  £600;  and  that  confirmation  in 
England  would  facilitate  the  action  which  she 
intended  to  take  to  have  the  settlement  set 
aside.  No  allegation  of  impecuniosity  was 
made  against  the  trustees,  and  it  was  not  sug- 
gested that  the  estate  would  suffer  by  their 
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adminlBtration.  In  an  appeal,  held  that  in 
view  of  the  pTOYisioDs  of  the  statute  warrant 
to  issae  con&rmation  had  been  properly  granted, 
and  that  no  aofBcient  reasons  bad  been  alleged 
for  staying  oonfirmation.  Hamilton  v.  Hardie 
and  Others  (Gavin  Hardie's  Exeoators),  p.  140. 

Bxeeutry  Sale.    See  Contraet. 

Exemption.     See  Bevenue. 

ExoneraUon  and  DUdiarge.  See  Judieial  Factor. 

SSzptekmey.    See  Entail. 

Expenditure  on  Improvementt.     See  Retenue. 

Expemet — Hutband  and  Wife— Divorce  — Wife'* 
Expentetoflieelaiming-yote.  Held  (die*.  Lord 
Yoong)  that  a  wife  who  had  nnsaccesBfally  re- 
claimed against  a  decree  of  diToroe  on  the 
gronnd  of  adultery,  and  who  had  by  her  own 
earnings  aoquired  separate  estate  to  the  extent 
of  £500,  was  bonnd  to  pay  her  own  expenses 
in  both  the  Outer  and  the  Inner  House.  Hender- 
son V.  Henderson,  p.  46. 

Iie$erved  Expentei.     Where  in  the  coarse 

of  a  litigation  expenses  hsTe  been  reserved, 
and  there  is  in  the  final  interlocutor  a  general 
finding  of  expenses  in  favonr  of  the  snccessfol 
party,  the  reserved  expenses  are  carried  by 
that  finding.  Caledonian  Bailway  Company  «. 
Chisholm,  p.  489. 

-Proeett — Retenue— Truit. 


ExpuUion  from  Ring  at  Race  Meeting.      See 

Reparation. 
Extract.    See  Sheriff. 
Extrin*ie  Oigection.    See  Bankrupt^. 

F\tUure  to  Lodge  Defeneee.    See  Proeett. 

Farm  Manager.     See  Election  Law. 

Fault.     See  Reparation. 

Fee.    See  Sueeeuion. 

Fee  and  Liferent.    See  Sueeeuion. 

Fee*  to  Oountel  when  not  Sent  along  with  Instrve- 
tione.     See  Proeett. 

Feu-Oharter.    See  Property. 

Finally.     See  Orofter. 

Fire  Inturanee.    See  Entail. 

Firm't  Name,  Right  to  Ute.    See  Partnerihip. 

Footpath.     See  Reparation. 

Footway.     See  Police. 

Foreign— Domicile— Proof—  Omu.  A  lady  whose 
domicile  of  origin  was  Scottish  married  in 
1856  a  domiciled  Scotsman,  with  whom  she 
resided,  partly  in  Scotland  and  partly  in  Eng- 
land, down  to  the  date  of  his  death  in  1883. 
Her  husband  left  her  considerable  property, 
oansisting  of  a  bonsa  in  London,  which  after 
occupying  for  a  few  months,  she  sold  along 
with  most  of  the  fomitore  which  it  contained, 
two  farms  in  Scotland,  which  were  in  ber 
possession  at  the  time  of  her  death,  and  about 
£15,000,  which  was  invested  by  her  Scottish 
agents  on  heritable  security  in  Scotland. 
Caring  the  five  years  which  she  survived  her 
husband  she  only  revisited  Scotland  twice, 
residing  for  the  most  part  in  London  in  fur- 
nished houses,  or  in  lodgings.  She  frequently 
went  abroad,  and  she  also  visited  occasionally 
varioas  watering  places  in  England.  She  died 
in  London  in  1888.  After  her  death  a  question 
arose  as  to  whether  her  domicile  was  Scottish 
or  English.  Udd  that  the  ontu  of  proving  that 
the  deceased  had  abandoned  ber  domicile  of 
origin  fell  upon  the  party  alleging  that  she  bad 
animo  et  facto  acquired  an  EngUah  domicile ; 
and,  on  the  proof,  that  this  onu*  had  not  been 


'  discharged.      Vincent  and  Ouardian  r.   The 
Earl  of  Buchan,  p.  481. 
Foreign.     See   Oontraet — Busband  and  Wife— 

Juriidieiion — Arreitment. 
Foreign  Mittion.    See  ChurcA, 
Forfeiture.    See  Suceettion. 
Forum  eontenien*.    See  Juriidiction. 
Fhraud.    See  Jutticiary  Catei-PulUc  Company. 
Fraudulent  Bankrupt^.    See  JutOeiary  Catet. 
Freight.    See  Ship. 

Oenerd  Oonvietion.    See  Juttieiary  Gatee. 

Olebe.    See  Right  in  Security. 

OoodwiU.     See  Partntrth^. 

Qrati  Crop.    See  Leaee. 

Guarantee  —  Jtu  guatitum  tertio  —  Action  on 
Guarantee  by  One  not  being  Perton  to  whom 
Guarantee  Originally  Given.  A  firm  gave 
certain  guarantees  addressed  to  an  under- 
writers' association,  for  the  transactions  of 
certain  underwriters,  who  thereafter  entered 
into  policies  with  certain  other  underwriters 
and  brokers  belonging  to  the  association. 
There  was  no  reference  to  the  guarantees  in 
the  policies.  The  firm  and  the  underwriters 
who  underwrote  the  policies  having  been 
sequestrated  —  held  (by  Lord  Eyllachy  and 
aeguieteed  tn)  that  the  insured  had  a  title  of 
the  nature  of  a  jut  guatitum  to  enforce  the 
guarantees  by  being  ranked  as  creditors  under 
them  against  the  firm's  estate.  Rose,  Marison,^: 
Thomson  e.  Oourlay  (Wingate,  Birrell,  ft  Com- 
pany's Trustee),  p.  774. 

Partnerthip-Change  in  Firm.    In  1871 

a  firm  of  insurance  brokers  granted  a  guarantee 
in  the  ordinary  course  of  business  for  the 
transaction  of  an  underwriting.  At  that  time 
the  firm  consisted  of  two  partners.  One  part- 
ner died,  and  thereafter  the  other  conducted 
the  business  under  the  same  name,  and  took 
over  the  assets  and  liabilities.  After  a  time  he 
assumed  his  son  into  partnership,  and  the 
business  thereafter  continued  to  be  carried 
on  nnder  the  same  name.  There  waa  no 
agreement  exolnding  liability  for  the  under- 
writers'transactions.  The  underwriters  having 
failed— AeU  (by  Lord  Eyllachy  and  aequiaeed 
in),  in  a  question  between  the  firm  and  the 
holders  of  policies  underwritten  by  them,  that 
the  guarantee  of  1871  was  available  against  the 
firm.  Bose,  Murison,  &  Thomson  e.  Goorlay 
(Wingate,  Birrell,  &  Company's  Trustee),  p.  774. 

See  Cautionary  (ligation. 

Guarantee  at  to  Ship'i  Capacity.    See  8h^. 

Guardian  and  Pupil.    See  NobiU  Offldwm. 

Heir  and  Executor.    See  Sueeettion. 

Heritable  and  Moveable.     See  Suceettion — Leate. 

Heritable  Right.     See  Juritdi(^ion. 

Hire.    See  Ship. 

Hiring  Agreement.     See  Potteuion. 

Borie — Loan — Injury  whUe  in  Botrower't  Cut- 
tody — Reparation — Onut — Diteharge  <tf  Onti*. 
When  an  article  is  lent  in  good  condition  and 
returned  damaged,  the  onus  is  on  the  borrower 
to  show  (1)  that  all  due  care  was  taken  of  the 
article,  and  (2)  that  it  was  not  used  for  any 
other  purpose  than  that  for  which  it  was  lent 
While  the  borrower  of  a  horse  was  driving  it 
along  the  road  the  horse  fell,  and  sustained 
severe  injuries.  In  an  action  by  the  owner 
against  the  borrower  it  was  proved  that  the 
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road  ▼here  the  aomdent  ocenrred  was  leTsl 
and  free  from  stones ;  that  at  the  time  of  the 
aooidant  the  defender  had  been  driring  at  a 
modeiate  pace  and  with  tight  leins ;  that  the 
horse  had  general  weakness  of  the  fore  parts, 
and  that  he  had  also  at  yarions  times  snSered 
from  the  effects  of  bad  shoeing.  Held  that 
the  defender  had  observed  reasonable  care  in 
using  the  horse,  and  that  the  accident  was  not 
oansed  by  his  fault,  and  the  defender  there- 
fore owo&wii     Strang  «.  Bain,  187. 

HotA.    See  JrMeiary  Com*. 

HwAand  and  Wift— Decree  of  Diwree—Bedue- 
ticn  —  Betecan^.  A  wife  who  had  been 
diyorced  for  adultery  nused  an  action  for 
reduction  of  the  decree,  on  the  gronnds  (1) 
that  the  material  eyidence  against  her  was 
perjored,  and  (2)  that  it  had  been  obtained  by 
subornation  of  perjury  committed  by  an  agent 
of  the  hnsband.  The  Court,  rM«rvt'n^  opinions 
on  the  first  ground,  cUlowed  proof  before 
answer  of  the  ayerments  with  regard  to  the 
Bobomation  of  certain  witnesses.  Begg  v.  Begg, 
p.  81. 

Antenuptial    Contract— Bedwslwn—AgerU 

of  One  Party  Signing  at  Notary  for  the 
Other — Marriage  —  Bei  intementut.  In  an 
action  by  a  widow  to  reduce  an  antennptial 
oonlraot  as  invalid,  inasmuch  as  the  agent  for 
her  hnsband  had  signed  as  notary  for  her, 
the  Court,  without  deciding  the  question 
whether  the  oontiaot  had  or  had  not  been 
validly  ezeonted,  held  that  if  any  informality 
in  execution  had  existed,  it  had  been  cured 
ret  inierventu  by  the  marriage  having  followed 
npon  it.  Lang  e.  Latta  and  Others  (Lang's 
Trasteee)  and  Others,  p.  466. 

Foreign  —  Wtfift     Heritable     EttaU  — 

Bffeet  iff  Sale— Surrogatum— Donation.  The 
wife  of  a  domiciled  Scotsman  after  her 
maniage,  with  concurrence  of  her  husband, 
sold  a  heritable  estate  belonging  to  her  in 
England.  She  duly  acknowledged  the  conyey- 
ance  thereof  before  two  of  the  commissioners 
appointed  under  the  Act  for  the  Abolition  of 
Fines  and  Eecoveries  (8  and  4  Will.  IV.  o.  74), 
and  "declared  that  she  did  intend  to  give  up 
her  interest  in  the  said  estate  without  having 
any  provision  made  for  her  in  lien  thereof." 
Part  of  the  price  was  received  and  retained  by 
tho  hnsband,  and  part  was  vested  in  certain 
trustees  to  indemnify  the  purchasers  against  an 
aonnity  charged  on  the  estate.  The  result  of 
this  conveyance  by  the  law  of  England  was 
that  the  hnsband  "  became  absolutely  entitled 
to  the  price  thereof,  and  that  such  right  and 
interest  in  the  price  passed  to  him  by  the  said 
conveyance,  and  by  the  refnsal  of  the  pursuer, 
on  her  separate  examination,  of  any  provision, 
rather  than  by  any  jut  mariti."  The  husband 
asd  wife  having  subsequently  separated  by 
mntnal  consent,  the  latter  executed  a  deed  of 
revocation  by  which  she  revoked  and  cancelled 
all  donations  and  provisions  made  by  her  in 
favour  of  her  husband.  In  an  action  by  the 
wife  against  the  executor  of  her  husband — 
held  that  the  pursuer  was  entitled  to  repayment 
of  the  snm  received  by  her  husband,  and  to 
payment  of  the  rest  of  the  price  on  the  annuity 
eeasing  to  be  chargeable,. in  respect  that  (1) 
the  rights  of  the  sponses  in  the  price  of  the 


estate  were  to  be  decided  by  Scots  Uw,  and  (3) 
tbat  by  Scots  law  the  price  was  lurrogattim 
for  the  estate.     Tennent  e.  Welch,  p.  600. 

Hvtband  and  Wife— Donation.  Opinion  that  if 
there  had  been  a  presumption  that  the  wife 
intended  to  give  her  hnsband  the  price  of  the 
estate  it  would  have  been  a  revocable  dona- 
tion.   Tennent  e.  Welch,  p.  601. 

Separate   Ettate  «/   Wife  —  Liferent   of 

Etuband  —  Actuarial  Valve.  A  married 
woman  having,  with  the  concurrence  of 
her  husband,  sold  a  heritable  estate  belonging 
to  her  in  England,  in  which  by  the  law  of 
England  her  hnsband  had  a  freehold  or  life- 
rent interest,  subsequently  brought  an  action 
against  the  executor  of  her  husband  to  recover 
the  purchase  money  which  her  husband  had 
received  and  retained  in  his  own  hands,  but 
without  claiming  interest  thereon.  The  Conrt 
decerned  against  the  defender  for  the  snm 
sned  for,  and  refused  to  have  the  life  interest 
of  the  husband  calculated  as  at  the  date  of  the 
sale,  and  deducted  from  the  said  sum,  in 
respect  that  it  had  been  fully  satisfied  by  his 
having  had  possession  of  the  purchase  money 
till  his  death,  and  having  appropriated  the 
interest  to  his  own  uses.  Tennent  «.  Welch, 
p.  601. 

Antenuptial     Contract  —  Exduiion    of 

Jut  mariti — Suceettion  —  Married  Women't 
Property  (Scotland)  Act  1881  (44  and  45 
Viet.  e.  21),  see.  6.  The  Married  Women's 
Property  (Scotland)  Act,  by  its  6th  section, 
gives  to  the  husband  of  any  woman  who  may 
die  domiciled  in  Scotland  the  same  share  and 
interest  in  her  moveable  estate  which  is  taken 
by  a  widow  in  her  decei^sed  husband's  moveable 
estate  according  to  the  law  and  practice  of 
Scotland.  By  antenuptial  contract  a  woman 
conveyed  her  whole  estate  to  trustees  for 
behoof  of  herself,  whom  failing  for  behoof  of 
her  own  representatives,  or  other  parties  that 
might  be  thereafter  named  by  her,  excluding 
her  husband's  ju«  mariti  and  right  of  adminis- 
tration, which  were  also  expressly  renounced 
by  the  husband  in  the  deed.  Some  years'after 
the  marriage  she  died  domiciled  in  Scotland, 
survived  by  her  husband  and  certain  issue  of 
the  marriage,  and  possessed  of  certain  move- 
able estate.  Held  (following  PoXy.  Paierion, 
10  B.  (H.  of  L.)  78)  that  the  hnsband  was 
entitled  to  one-third  of  the  said  moveable 
estate.  Hogarth  and  Another  (Fotheringham's 
Trustees)  e.  Fotheringham,  p.  609. 
-See  Suceettion — Bhepentei. 


Huiband'iBightofAdminitiratioti.  Bee  Marriage. 

TUegal  Preference.    See  Bankruptcy. 

Illegitimate  Child.     See  Reparation. 

Implement.     See  Contract. 

Implied  Agreement.     See  Bankruptty. 

Implied  Contract — Employment — Beeompente.  A 
trader  having  fallen  into  difficulties  laid  before 
his  creditors  a  state  of  his  affairs  prepared  by 
his  agent.  An  accountant  employed  by  two 
of  the  creditors  attended  the  meeting,  and  was 
requested  by  the  meeting  of  creditors  to  exa- 
mine into  the  affairs.  He  did  so,  and  there- 
after, tiaving  ceased  to  act  for  the  two 
individual  creditors,  he  negotiated  and  carried 
through  a  composition  arrangement,  which  the 
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creditors  accepted.  Thereafter  be  sned  the 
trader  for  his  profeaaional  fee,  maintaining 
that  he  was  liable  for  it  either  (1)  beoanse  he 
had  oonstruotively  employed  him,  or  (2)  be- 
caase  he  had  obtained  the  benefit  of  his 
serTioes.  Held  (diu.  Lord  Bntberfncd  Clark) 
that  the  trader,  not  baying  employed  the  pnr- 
8uer,  was  not  liable  for  his  acoonnt.  Thom- 
son, Jackson,  Ooarlay,  k  Taylor  v.  Lochhead, 
p.  287. 

Implitd  Revocation.     See  Baceestion. 

Imprisonment  of  Occupier  during  part  of  the 
Neeeuary  Period  of  Occupation.  See  Mleetion 
Law. 

Ineeit.    See  Jtutieiary  Caiei. 

Income-Taw.     See  HeBtnue. 

Indian  or  Sritiih  Company.    See  Revenue. 

Indietment.     See  Justiciary  Caset. 

Induction  by  Presbytery.     See  CliurA. 

Industrial  Crop.    See  Lease. 

Infringement.    See  Copyright. 

Inhabitant-Occupier.     See  Election  Law. 

Inhabited  House  Duty.     See  Revenue. 

Injury  by  Failing  into  Unfeneed  Cutting  near 
thotpath.     See  Reparation. 

Injured  by  Fall  of  Gate.     See  Reparation. 

Injury  to  Infant.     See  Reparation. 

Injury  while  in  Borrower's  Custody.    See  Horse. 

Innuendo.     See  Reparation. 

Insanity.    See  Judicial  Factor. 

Insolvency.    See  Bankruptcy. 

Insolvent  D^ender.    See  Process. 

Insurance — PMey —  Construction — Reparation  — 
LiabUity  at  Common  Law  and  under  the 
Employers  Liability  Act  1880.  A  policy  of 
insnranoe  contained  the  following  clause — 
"The  company,  so  far  as  regards  injuries 
caused  daring  the  period  covered  by  the 
premium  so  paid  as  aforesaid,  or  any  further 
period  in  respect  of  which  the  company  shall 
accept  a  preminm  or  premiums,  shall  pay  to 
the  employer  all  sums  which  such  employer 
shall  become  liable  for  under  or  by  virtue  of 
the  Employers  Liability  Act  1880,  as  and  for 
compensation  for  personal  injury  caused  to 
any  workman  in  their  service  while  engaged 
in  the  employer's  work  in  either  of  the  occu- 
pations and  at  any  of  the  places  mentioned  in 
the  schedule  hereto. "  During  the  currency  of 
a  policy  a  workman  in  the  employment  of  the 
policy-holder  recovered  damages  against  him 
at  common  law.  In  an  action  of  indemnifica- 
tion by  the  policy-holder  against  the  company, 
held  that  the  policy  only  covered  risks  under 
the  statute,  and  as  the  pursuer  bad  been  found 
liable  to  the  workman  at  common  law  the  de- 
fenders were  entitled  to  absolvitor.  Morrison  Jt 
Mason  v.  The  Scottish  Employers  Liability  and 
Accident  Assurance  Oompany  (Limited),  p.  161. 

Condition  in  Policy— Act  44  and  45  Viet. 

c.  62.  The  owner  of  a  Clydesdale  stallion 
insured  it  ' '  against  death  from  natural  disease 
or  accident."  By  the  conditions  annexed  in 
the  policy  it  was  stipulated  that  in  case  of  the 
death  of  any  animid  notice  in  writing  should 
be  sent  to  the  office  of  the  insurance  company 
within  twelve  hours  of  the  death,  either  accom- 
panied by  or  followed  within  a  reasonable  time 
by  a  full  report  in  writing  from  a  qualified 
veterinary  surgeon,  and  that  as  soon  as  might 
be  thereafter  a  claim  should  be  given  in  with 
particulars  of  the  loss,  and  the  report  of  a 


qualified  veterinary  sdrgeon.  Notice  to  an 
agent  of  the  company  was  not  to  be  a  sufficient 
compliance  with  this  condition.  The  horae 
was  found  at  7  o'clock  on  a  Saturday  morning 
sufferingfrom  a  compound  comminuted  fracture 
of  a  foreleg,  and  was  destroyed  on  the  advice 
of  a  veterinary  surgeon,  who  was  not,  however, 
registered  as  such  under  the  Act  44  and  46 
Vict.  cap.  62.  The  same  afternoon  the  owner 
telegraphed  to  the  local  agent  of  the  company 
that  the  horse  bad  broken  its  leg  and  had  been 
condemned  by  a  veterinary  surgeon.  This 
telegram  vras  handed  to  the  manager  of  the 
company  the  same  night.  On  Monday  the 
veterinary  surgeon  sent  a  certificate  to  the 
oompany  that  the  horse  had  been  destroyed  by 
his  orders,  and  on  the  same  day  the  managei 
of  the  company  telegraphed  to  the  owner  of 
the  horse  "if  horse  killed  without  written 
ccnsent,  company  no  liability."  In  an  action 
by  the  owner  against  the  company  to  recover 
the  insurance  money — 7i«2d(Lord  Butherfurd 
Clark  dub.)  that  the  defenders  were  liable,  in 
respect  (1)  that  the  injuries  stistained  by  the 
horse  necessitated  its  immediate  destruction ; 
(2)  that  the  pursuer  had  sufficiently  compUed 
with  the  conditions  in  the  policy  as  to  giving 
notice ;  and  (S)  that  the  company  were  barred 
from  raising  any  objections  on  the  g^ronnd  of 
defects  in  the  subsequent  procedure  required 
by  the  policy,  these  having  been  caused  by 
the  position  assumed  by  the  company  in  re- 
pudiating all  liability.  Opinion  (per  Iiord 
Trayner)  that  the  veterinary  surgeon  who 
ordered  the  horse  to  he  destroyed  was  not  a 
"qualified"  veterinary  surgeon  in  view  of  the 
terms  of  the  Act  44  and  46  Vict.  cap.  62. 
Sbiells  V.  The  Scottish  Assurance  Corporation 
(Limited),  p.  702. 

Insurance.     See  EntaiL 

Insurance  Company,  Fire  and  Life.  See  Re- 
venue. 

Intention  of  Testator.     See  Sueeession. 

Interdict — Breadi  of  Interdict.  Circumstances 
in  which  the  Court  pronounced  a  sentence  of 
two  months'  imprisonment  for  breach  of  inter- 
dict. Mackenzie  V.  Coulthart  and  Others,  p.  764. 

■ See  Burgh — Copyright. 

Interloeutor  Approving  and  Fixing  Day  of  Trial. 
See  Process. 

Interposed  Liferent.     See  Succession. 

Intestacy.    See  Succession. 

Inventory.     See  Judicial  Factor. 

Inventory  Duty.    See  Revenue. 

Investment.    See  Trust. 

Investment  of  Trust  Funds.    See  Trust. 

Issue.     See  Reparation— Process. 

Issue  of  Shares  at  a  Discount.  See  Limited  Com- 
pany. 

Issues.     See  Contract — Slander. 

Joint  Agreement  to  SeU  Stock  not  in  Seller's  Hand*. 
See  Contract. 

Joint  Oft  of  Income  in  Liferent  wtt/i  Piiwer  tf 
Disposal  failing  Children.    See  Succession. 

Judgment.     See  Slieriff. 

Judicial  Factor  —  Special  Powers  —  Insanity — 
Aliment  to  Nea:t.of-kin  out  of  Wards  Surplus 
Income — NobUe  Offlcium.  An  application  by 
the  curator  bonis  of  a  person  incapax  for 
authority  to  make  alimentary  allowances  oat 
of  the  surplus  income  of  the  ward's  estate  to 
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first  aonains  of  the  waidi  who  were  in  destitate 
oiTonmstanoes,  refuted.  Balfonr,  Petitioner, 
p.  268. 
J^Mdieial  Faetor—Curator  Bonii~Tnventory—8taie- 
m«iU  of  Aeeotmti — Exoneration  and  Ditchctrge. 
In  Jnne  1880  an  azecntor  qua  faotor  for  three 
pnpil  children  was  appointed  and  confirmed 
by  the  Sheriff  of  Inverness.  In  Augnst  1882 
he  was  appointed  their  eurcttor  bonit  by  the 
Sheriff  of  Damfries,  the  children  having 
meanwhile  gncoaaded  to  certain  legacies. 
The  inventory  and  acconnts  lodged  with  the 
Aoeonntant  of  Court  included  both  estates. 
In  administering  the  execntry  estate,  which 
consisted  chiefly  of  the  stock  of  a  farm,  large 
losses  were  inonrred,  and  the  last  account 
lodged  with  the  Accountant  of  Court  dosed 
with  a  balance  due  to  the  curator  bonit.  In 
s  petition  for  discharge  of  the  curatory,  on 
the  ground  that  the  whole  estate  was  ezhausted, 
and  for  decree  against  the  wards  for  the 
balance,  hdd  that  the  wards  were  entitled  to 
an  account  of  the  curatory  estate  apart  from 
the  execntry  estate,  and  that  the  petitioner 
was  only  entitled  to  discharge  on  payment  of 
any  balance  due  to  them  on  that  account. 
Matheson  «.  Matheson  and  Others,  p.  662 

Title  to  Sue.    Held  (following  M'Oregor 

T.  Beith,  6  S.  853)  that  a  judicial  factor 
appointed  on  heritable  subjects  "with  the 
usual  powers "  has  no  title  to  sue  parties  who 
have  intromitted  with  the  rents  prior  to  his 
appointment  dordon  e.  Williams'  Trustees, 
p.  750. 

JuritcUetion — ArrestnunU  ad  fiindandam  jtirit- 
Hetkmem — Quettion  of  Status — Amendment  of 
Bumnumi— Forum  eonveruem.  The  child  of 
a  deceased  person  raised  an  action  against  his 
trustee,  his  widow,  and  his  sister,  concluding 
(1)  for  declarator  of  legitimacy  on  the  ground 
of  a  putative  marriage  between  the  pursuer's 
parents;  (2)  for  payment  of  legitim;  (8)  for 
payment  of  aliment  in  the  event  of  decree  not 
being  obtained  under  the  first  two  conclusions. 
The  defenders  were  not  resident  within  the 
jurisdiction  of  the  Court,  but  it  was  averred 
that  by  arrestments  ad  fundandam  juriedic- 
Uonem  jurisdiction  had  been  constituted  as 
regarded  the  trustee.  By  leave  of  the  Lord 
Ordinary  the  pursuer  amended  her  summons, 
and  sued  for  decree  under  the  summons,  as 
the  offspring  of  a  legal  marriage.  Held  that 
the  principeJ  question  in  the  action  being  one 
of  status,  jurisdiction  could  not  be  founded  by 
arrestments,  and  the  action  ditmissed.  Morley 
o.  Jackson  and  Others,  p.  62. 

Burgh  Court — Summary  Sfjeetion — Serit- 

abU  Righi.  By  a  mutual  disposition  and 
settlement  a  husband  disponed  certain  pre- 
mises to  his  wife  "in  liferent,  for  her  liferent 
alimentary  use  allenarly."  After  the  husband's 
death  his  heir-at-law  disponed  the  premises  to 
the  widow  in  fee.  She  married  again,  and, 
88  liferentrix  of  the  premises  under  her  former 
husband's  will,  she  presented  a  petition  in  a 
Bargh  Court  for  ejection  against  her  present 
hnsband.  He  lodged  defences,  on  the  ground 
that  the  disposition  to  the  fee  in  favour  of  his 
wife  did  not  exclude  his  jut  mariti  and  right 
of  administration.  The  Burgh  Court  granted 
decree  of  ejection.  A  snspension  thereof  at 
the  instance  of  the  husband  tuttained,  on  the 


ground  that  the  question  involved  in  the  case 
was  one  of  heritable  right,  and  so  beyond  the 
jurisdiction  of  the  Burgh  Court.  Wales  v. 
Wales,  p.  115. 

Juriidiction —Arrettmentjurisdietioniifundatidm 
eauia — Foreign —  TrartMfereneeof  Right  to  Fund 
Arretted.  An  arrestment  valid  to  found  juris- 
diction at  its  date  is  not  rendered  ineffectual, 
though,  after  the  raising  of  the  action  but 
before  the  defences  are  lodged,  the  right  to 
the  fund  arrested  is  transferred  from  the  party 
against  whom  it  is  sought  to  found  jurisdiction 
to  someone  else.  Stewart  e.  North — Stewart 
«.  Eldred  &  Bignold,  p.  660. 

See  Burgh. 

Jurisdiction  of  Court  ofSettion.    See  Chureh. 

Jury  Trial.     See  Reparation — Proceu. 

Jut  qucBiitum  tertio.     See  Guarantee. 

Jut  relieta.     See  Sueeettian. 

Justiciary  Caiei — Fraud — Indictment — Reletaney 
—  Specifleation  —  Fraudulent  Bankruptcy  — 
Bebtort  (Scotland)  Act  1880  (43  and  44  Via. 
e.  34),  see.  13,  sub-tec.  B  (8).  An  indictment 
charging  panels  with  having,  in  pursuance  of 
a  scheme  to  that  effect,  obtained  on  credit  and 
appropriated  goods  on  false  pretences,  after 
setting  forth  the  false  representations  alleged 
to  have  been  made,  and  averring  that  the 
panels  did  by  said  false  representations 
"deceive  and  impose  upon"  persons  specified, 
continued  " and  did  thus  induce"  them  "to 
supply  you  on  credit  with  yam  and  hosiery 
goods"  of  values  specified,  "towards  the  settle- 
ment of  which  yon  did  not  pay  more  than" 
certain  specified  sums.  Objections  to  the 
relevancy  on  the  grounds  (1)  that  the  obtaining 
of  the  goods  was  not  connected  with  the  re- 
presentations as  effect  and  cause  ;  (2)  that  non- 
payment being  of  the  essence  of  the  crime,  the 
statement  that  part  of  the  goods  had  been  paid 
for  effectually  destroyed  the  charge  so  far  as 
these  goods  were  concerned,  and  as  regarded 
the  bfdance  remaining  unpaid,  negatived  the 
intention  to  defraud — repeUed.  A  charge  under 
43  and  44  Vict.  cap.  84,  section  13,  sub-section 
B  (3),  of  obtaining  property  on  credit  by  false 
representations  within  four  months  prior  to 
sequestration,  and  not  having  paid  for  the 
same,  which  did  not  specify  the  property 
obtained  but  only  its  value,  h^ld  irrelevant. 
Opinion  (per  Lord  M'Laren)  that  it  is  not 
sufficient  to  constitute  this  crime  that  the 
property  be  obtained  within  the  four  months,  it 
being  also  necessary  that  the  false  representa- 
tions be  made  within  that  period.  H.  M.  Ad- 
vocate 0.  Macleoda,  p.  1. 

Culpttble  Homicide — Indictment — Aeeumu- 
lation  of  Panels — Relevancy  —  Specification — 
Separation  of  Trials.  James  Parker  and  James 
Barrie  were  indicted  on  a  charge  that,  time  and 
place  specified,  "you  James  Parker,  when 
pilot  in  charge  of  the  steamship  'Balmoral 
Castle,'  there  being  risk  of  a  collision  between 
the  said  vessel  and  the  steamship  '  Princess  of 
Wales, '  did  fail  to  slacken  speed  by  stopping 
and  reversing,  contrary  to  article  18  of  the 
Begnlations  for  Preventing  Collisions  at  Sea, 
issued  in  pursuance  of  the  Merchant  Shipping 
Act  Amendment  Act  1862,  and  yon  James 
Barrie,  while  pilot  in  charge  of  the  said  steam- 
ship '  Princess  of  Wales,'  there  being  risk  of  a 
collision  as  aforesaid,  did  fail  to  slacken  speed 
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by  Btopping  and  Tevening,  and  did  pat  to 
starboard  the  helm  of  the  said  steamship 
'  Prinoess  of  Wales,'  oonttary  to  articles  18  and 
16  of  said  Begnlations,  and  you  did  both  fail 
to  navigate  yoar  respeotive  Tesaels  with  proper 
and  geamanlike  care,  and  did  oanse  said  vessels 
to  come  into  collision,  and  did  thas  kill  k.  F." 
Objections  to  the  relevancy  on  the  ground  (1) 
that  it  was  not  competent  to  charge  the  panels 
together  in  one  indictment,  the  acts  of  negli- 
gence being  separate,  and  (2)  that  the  indict- 
ment was  wanting  in  specification  in  respect 
that  the  Begnlations  founded  on  were  insuffi- 
ciently set  forth,  that  facts  were  not  alleged 
sufficient  to  infer  breach  of  the  Begnlations, 
that  the  charge  of  failure  to  navigate  with 
proper  and  seamanlike  care  was  too  vague,  and 
that  evipa  being  of  the  essence  of  crime  onght 
to  he  spaoifioally  set  tortYi— repelled.  DinnwaU 
T.  H.  M,  Adweate,  May  26,  1888,  25  S.L.B. 
i9i,  etmmenlednpon  iaddittinguUhed.  Motion 
to  separate  the  trials  on  the  ground  that  panels 
might  mutually  prejudiced  each  other  by  their 
defence,  rtfuted.  H.  M.  Advocate  v.  Parker 
'     and  Barrie,  p.  89. 

JtutieiarpOMet—PiMie-Houie—SeUingor  Giving 
Out  Liquor — Complaint— Rdeeaney — Loeu* — 
Summary  Procedure  Act  1864  (27  and  28  Viet, 
e.  63),  lee.  6 — Publie-Houiei  Aett  Amendment 
{BeoUand)  Act  1862  (25  and  26  Viet.  e.  36). 
A  complaint  charging  the  offence  of  selling 
or  giving  out  liquors  in  breach  of  certificate 
ought  to  specify  the  name  of  the  person  to 
whom  the  liquors  were  sold  or  given  out,  or 
to  set  forth  that  they  were  sold  or  given  out 
to  some  person  to  the  prosecutor  unknown. 
Oircumstanoes  in  which  a  conviction  obtained 
upon  a  complaint  which  failed  so  to  specify 
tustaintd,  the  accused  having  suffered  no 
prejudice  from  the  omission.  The  words  "at 
his  licensed  premises  at,"  &o.,  is  a  sufficient 
specification  of  the  loeui  in  such  a  complaint. 
Muir  «.  Campbell  (P. -P.  of  J.  P.  Court  of 
Benfrew),p.  63. 

PuUie-Hou*»  —  OontraventUm    of   Hotel 

Certificate — Alternative  Complaint  and  Gene- 
ral Conviction — PMia-Hou*e»  Acts  Amend- 
ment (Scotland)  Act  1862  (26  and  26  Viet.  e. 
36).  George  Duncan,  hotel-keeper,  Grown 
Hotel,  Alloa,  was  charged  in  the  Folioe  Court 
at  Alloa  with  a  contravention  of  the  terms  of 
his  certificate,  which  was  in  form  of  Schedule 
A  of  the  Public-Houses  Acts  Amendment  (Scot- 
land) Act  1862  (26  and  26  Vict.  cap.  35),  in  so 
far  as  he  "  did  keep  open  house  or  sell  or  give 
out"  liquors  after  ton  o'clock  at  night,  and  was 
convicted  by  the  magistrate  ' '  of  the  offence 
charged. "  Held  (folio  win  g  the  case  of  Murray 
T.  M'DougaU,  February  7,  1883,  6  Coup.  215) 
that  the  charge  was  alternative,  and  conviction 
tutpended.     Duncan  v.  Lang,  p.  65. 

Police— Affixing  Bill*  to  Building  without 

Authority— OUugow  Polite  Act  1866  (29  and 
30  Vict.  e.  273),  ua.  149,  181,  and  132— 
Bctdueion  of  Review  except  by  Circuit  Court— 
Suspension—  Competency.  The  Olasgow  Police 
Act  1866,  by  section  149,  imposes  a  penalty  on 
"every  person  who  is  guilty  of  any  of  the 
following  disorderly  acts  or  omissions  ...  in 
any  street,  .  .  .  namely,"  inter  alia  (tab- 
section  28),  "  who  affixes,  without  the  eonsent 
of  the  proprietor  and  occupier,  to  any  building 


any  bill  or  notice."  The  ooonpier  of  a  building 
was  charged  under  this  section  with  affixing, 
"without  the  consent  of  the  proprietor," 
certain  bills  to  the  wall  of  the  building  occu- 
pied by  him,  and  was  convicted.  In  a  suspen- 
sion the  Court  held  that  the  section  did  not 
apply  to  the  case  of  the  occupier  or  owner  of 
a  building  placing  bills  upon  it,  but  only  to 
third  parties,  and  that  the  complaint  and  whole 
proceedings  were  ontwith  the  statute  and  illegal, 
and  guaiiUd  the  conviction.  The  procedure 
and  oonviotion  being  ez  facie  illegal,  an  objec- 
tion to  the  competency  of  the  suspension, 
founded  on  sections  181  and  132  of  the  Act, 
which  provide  for  the  exclusion  of  review 
except  by  the  next  Circuit  Court,  repelled. 
Kidgerv.  M'Fhee,  p.  66. 

Justiciary  Caie* — CotUagioue  Diteatei  (Animdlt) 
Act  1878  (41  and  42  Viet.  c.  74),  tec.  61,  sub-tee. 
(1) — Permuting  Animal*  to  be  Moved  without 
Declaration  under  Local  Authority  Regulations 
— Summary  Proteeutions  Appeal*  {Scotland) 
Aet  1876  (38  and  39  Viet.  e.  62),  tee.  3,  sub- 
see.  (9)— Amendment  of  Oau.  The  Contagions 
Diseases  (Animals)  Act  1878,  by  section  61, 
provides  that  if  any  person  without  lawful 
authority  or  excuse,  proof  whereof  shall  lis  on 
him,  does  any  of  the  following  things  he  shall 
be  guilty  of  an  offence  against  this  Act — (1)  If 
be  does  anything  in  contravention  of  this  Act 
or  of  a  regulation  of  a  local  authority.  The 
Animals  Order  1886,  passed  by  the  Privy 
Council,  provides — "  If  an  «"im«l  ig  moved  in 
contravention  of  a  regulation  made  by  a  local 
authority,  .  .  .  the  owner  of  the  animal,  and 
the  person  for  the  time  being  in  charge  thereof, 
and  the  person  causing,  directing,  or  permitting 
the  movement  of  the  animal  .  .  .  shall  be 
deemed  guilty  of  an  offence."  A  cattle-dealer 
was  convicted  of  an  offence  within  the  view  of 
these  provisions,  on  the  ground  that  he  had 
permitted  the  removal  of  certain  cattle  from 
his  farm  into  Lanarkshire  unaccompanied  by  a 
declaration  under  the  regulations  of  the  local 
authority  of  Lanarkshire.  In  a  case  on  appeai 
obtained  by  him  it  was  stated  that  the  appellant 
sold  the  cattle  at  his  farm  in  Ayrshire,  where 
they  were  delivered  to  the  purchaser ;  that  the 
person  who  drove  them  into  Lanarkahire  bad 
not  a  declaration  properly  filled  up  under  the 
regulations  of  the  local  authority  of  that 
county;  that  the  Justices  were  "of  opinion 
that  the  appellant  waa  the  only  person  who 
could  have  made  the  declaration,  and  in  per- 
mitting the  removal  of  the  cattle  without  such 
declaration,  in  the  knowledge  that  they  were 
to  be  removed  into  the  county  of  Lanarkshire, 
was  guilty  of  the  offence  charged."  Held  that 
the  grounds  stated  were  not  sufficient  to  justify 
the  conviction,  which  must  be  set  aside,  and  a 
motion  to  remit  the  case  to  the  Justices  to  be 
amended  refuted.  Obeervationt  (per  Ijord 
Justice-Clerk)  upon  the  practice  of  remitting 
for  amendment.     Dunlop  v,  Weir,  p.  93. 

Truck  Act  (1   and  2   Witt.  IV.  e.  »1\ 

tecs.  2  and  2i— Deduction  from  Wages  fir 
Home  Bent.  Section  2  of  the  Truck  Aot(l 
and  2  Will.  IV.  cap.  87)  prohibits  any  contract 
between  an  employer  and  an  artificer,  by  which 
provision  is  made  for  the  expenditure  of  wages 
due  to  the  latter.  Section  23  provides  "  that 
nothing  herein  contained  shall  extend,  or  b« 
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oonstmad  to  extend,  to  prerent  vaj  em- 
ployer .  .  .  from  demiaing  to  any  artifioer, 
Ac,  the  whole  or  any  part  of  any  tenement  at 
any  rent  to  be  thereon  reserred  .  .  .  nor  from 
nuking  or  eontraoting  to  make  any  stoppage  or 
dednction  from  the  wages  of  any  snoh  artifloer 
tot  or  In  respect  of  any  suoh  rent :  .  .  .  Pro- 
Tided  always,  that  suoh  stoppage  or  dedno- 
tion  .  .  .  shall  not  be  in  any  case  made  from 
the  wages  of  snoh  artificer  nnless  the  agree- 
ment or  contract  for  sncb  stoppage  or  deduction 
shall  be  in  writing,  and  signed  by  snoh  artificer." 
A  workman  was  employed  by  a  coal  company, 
and  occupied  a  honse  belonging  to  them  npon 
the  conditions  specified  in  certain  regnlations 
issned  by  the  company,  which  provided,  inter 
aUa,  that  "all  honses,  gardens,  &c.,  leased  or 
granted  to  workmen  by  the  said  company  are 
to  be  held  as  leased  or  granted  only  daring  the 
period  of  the  workman's  engagement  under 
article  1.  Immediately  on  the  expiration  of 
■aid  engagement,  the  workman  must  remoye 
from  the  sabjects  let  to  him,  and  leave  the 
the  same  in  good  order.  Failing  removal,  he 
will  thereby  become  bound  to  pay  as  rent,  for 
the  subject  oconpied  by  him,  tlie  snm  of  one 
shilling  for  each  day  or  part  of  a  day  he  shall 
oooapy  the  same  after  the  expiration  of  his 
said  engagement,  without  prejndioe  neverthe- 
leBS  to  the  said  company  ejecting  the  said 
workman  from  the  said  subjects.  The  said 
oompany  shall  be  entitled  to  retain  the  wages 
doe  to  the  workman  until  the  terms  of  this 
artiole  are  falfilled,  and  shall  also  be  entitled 
to  deduct  from  said  wages  such  sums  as  shall 
become  payable  by  the  said  workman  under 
under  this  article."  Throughout  his  employ- 
ment the  workman  signed  pay-tickets,  which, 
kf  ter  acknowledging  receipt  of  wages,  contained 
the  following  words,  namely,  "and  I  hereby 
anthorise  you  to  deduct  from  my  wages  in 
future,  BO  long  as  I  am  in  your  employment, 
the  amount  of  my  house  rent. "  At  the  termina- 
tion of  his  employment  the  workman  did  not 
ramove  from  his  honse.  His  wages  were  re- 
tained until  he  removed,  and  ultimately  a-  por- 
tion was  deducted  in  part  satisfaction  of  the 
debt  which  he  had  incurred  by  occupying  the 
house  after  the  term  of  removaL  A  complaint 
was  brought  against  the  manager  of  the  oom- 
pany under  the  Truck  Act,  and  the  SheritF- 
Sabstitnte  assoilzied.  In  an  appeal  upon  a 
case  stated — held  that  the  written  agreement 
oontained  in  the  pay-ticket  did  not  authorise 
the  deduction  of  rent  from  wages  after  the 
employment  had  ceased,  and  further,  that  the 
payment  stipulated  for  by  the  regulations  after 
the  termination  of  the  employment  was  of  the 
nature  of  liquidate  damages  for  breach  of  the 
contract  of  lease,  and  was  not  rent  within  the 
meaning  of  section  23  of  the  Truck  Act. 
M'Farlane  (P.-F.  of  Sheriff  Court  at  Dunferm- 
line) e.  Birrell,  p.  133. 
Juttieiary  0<ue$— Criminal  Procedure  (SeoUand) 
Act  1887  (60  and  61  Viet.  e.  86),  $ee$.  2, 6,  and  8, 
and  Schedule  A—IndietmerU—Rdetaney—Omit- 
tion  of ' '  FcUieh/  and  Fraudulently  "from  Indict- 
ment— Specif  cation.  The  Criminal  Proeedure 
(Scotland)  Act  1887,  sec  6,  enacts  that  "it 
shall  not  be  necessary  in  any  indictment  to 
specify  by  any  nemen  jurii  the  crime  which  is 
lAaiged,  but  it  shall  be  sufficient  that  the 


indictment  sets  forth  facts  relevant  and  snfll- 
oient  to  oonstitnte  an  indictable  crime,"  Sec 
8  enacts  that  "  it  shall  not  be  necessary  in  any 
indictment  to  allege  that  any  act  of  commis- 
sion or  omission  therein  charged  was  done  or 
omitted  to  be  done  '  wilfully '  or  '  maliciously,' 
or  'wickedly  and  feloniously,' or  'falsely  and 
frandnleutly, "...  or  to  use  any  similar  words 
or  expressions  qualifying  any  act  charged,  but 
snoh  qualifying  allegation  shall  be  implied  in 
every  case  in  which,  according  to  the  existing 
law  and  practice,  its  insertion  would  be  neces- 
sary in  order  to  make  the  indictment  relevant." 
J.  S.  was  charged  before  the  High  Court  of 
Justiciary  on  an  indictment  which  bore,  "the 
charge  against  you  is  that,"  time  and  place 
specified,  "you  did  pretend  to  J,  H.  that  yon 
were  the  son  of  a  farmer  in  Aberdeenshire, 
and  possessed  of  a  sum  of  money  amounting 
to  £1900  in  the  Grand  Trunk  Bailway,  and 
that  you  were  about  to  receive  payment  of 
said  money,  and  did  thus  induce  him  to  give 
you  credit  to  the  amount  of  £46,  9s.  9d., 
which  you  failed  to  pay,  and  had  no  intention 
of  paying."  Objection  was  taken  to  the  rele- 
vancy, on  the  ground  (1)  that  the  acts  charged 
were  not  alleged  to  have  been  done  falsely  and 
fraudulently,  and  (2)  that  the  libel  did  not  specify 
the  advantage  or  benefit  which  the  panel  ob- 
tained by  the  use  of  the  false  and  fraudulent 
pretenoes.  The  Court  (Lord  Young  expressing 
no  opinion)  held  that  the  qualifying  allegations 
enumerated  in  section  8  of  the  Criminal  Pro- 
cedure Act  are  to  be  implied  in  all  oases  where 
without  them  the  indictment  would  fail  to  set 
forth  facts  relevant  and  sofflcieut  to  oonstitnte 
an  indictable  crime,  and  that  the  words 
"falsely  and  fraudulently"  must  be  implied 
to  qualify  the  word  "  pretend  "  in  the  indict- 
ment, and  accordingly  repelled  the  first  objec- 
tion, but  ntttained  the  second  objection.  Case 
of  DingwaU  v.  H.  M.  Advocate,  May  26,  1888, 
16  B.  (J.  0. )  69,  overruled.  Question  (per  Lord 
Adam  and  Lord  Kinnear) — Whether  an  indict- 
ment would  be  relevant  wbiob  might  be  read 
to  oha^s  one  or  other  of  a  variety  of  crimes 
according  as  one  or  other  of  the  qualifying 
allegations  set  forth  in  section  8  of  the  statute 
were  read  into  it?  H.  M.  Advocate  «.  Swan, 
p.  192. 
Juttieiary  Caie* — Oriminal  Law  Amendnient  Act 
1885  (48 and 49  F{«t  e.e9),teci.9and20-Bape 
— Bhridenee — Oompetenq^  of  Panel  at  Witnett. 
Section  9  of  the  Oriminal  Law  Amendment 
Act  provides  that  "if  upon  the  trial  of  any 
indictment  for  rape  .  .  .  the  jury  shall  be 
satisfied  that  the  defendant  is  guilty  of  an 
offence  under  sections  3,  4,  or  6  of  this  Act, 
but  are  not  satisfied  that  the  defendant  is 
guilty  of  the  felony  charged  in  snch  indict- 
ment, .  .  .  the  jury  may  acquit  the  defendant 
of  snch  felony,  and  find  him  guilty  of  such 
offence  as  aforesaid."  Section  20  provides  that 
"  every  person  charged  with  an  offence  under 
this  Act,  .  .  .  and  the  husband  or  wife  of 
the  person  so  charged,  shall  be  competent  but 
not  compellable  witnesses  on  every  hearing, 
at  every  stage  of  snch  charge,  except  an  in- 
quiry before  a  grand  jury."  A  person  charged 
with  rape  tendered  himself  as  a  witness  at  the 
trial.  Held  that  section  9  does  not  entitle  a 
jAry  to  convict  a  person  charged  with  rape  of 
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any  of  the  statutory  oifenoeg  ennmerated 
therein  nnlesa  the  statatory  offence  ia  charged 
in  the  indictment,  and  that  there  being  no 
each  charge,  the  aocosed  was  not  within  the 
proTigions  of  section  20.  H.  M.  AdTocate  e. 
Henderson,  p.  198. 

Juttieiary  CaM»— Hotel — Breach  of  Cerlifieate — 
Srmday  TravtUer.  A  man  who  had  arrived  by 
steamer  in  the  town  where  he  lived  between  1 2*30 
a.m.  and  2  a.m.  on  Snnday,  and  had  gone  home 
and  slept  at  home,  was  supplied  with  liqaor 
at  a  hotel  in  the  town  between  11  a.m.  and  12 
noon  on  the  same  day.  He  was  nnknown  to 
the  servant  who  supplied  him,  and  stated  that 
he  had  come  by  steamer,  and  was  a  bona  Jide 
traveller.  The  honr  of  the  steamer's  arrival 
was  known  to  the  servant,  who  made  no 
further  inquiry.  The  innkeeper  was  charged 
with  breach  of  his  certificate,  and  was  acquitted 
by  the  magistrates.  Held,  on  appeal,  that  the 
person  served  was  not  a  bona  fide  traveller, 
that  the  servant  was  not  justified  in  serving 
him,  as  he  had  failed  to  maike  due  inquiry,  and 
that  the  innkeeper  was  improperly  acquitted. 
Galloway  e.  Weber,  p.  218. 

Aet  2  and  3  Will.  1 V.  e.  68— Day  Tregpau 

Aet— Poaching  by  Person  hating  Permistion  to 
KSl  Baibitt — Oener<U  Conviction.  Held  that 
a  person  who  had  permission  from  his  father, 
the  tenant  of  a  farm,  to  shoot  rabbits,  and 
who  while  upon  the  farm  shot  two  grouse,  was 
guilty  of  a  trespass  tmder  the  Day  Trespass 
Act.  Held  that  a  charge  under  the  Day  Tres- 
pass Act  of  entering  upon  lands  in  "pursuit 
of  game,  or  of  deer,  roe,  woodcocks,  snipes, 
qnails,  landrails,  wild  ducks,  or  conies,"  is  not 
an  alternative  charge,  and  that  a  general  con- 
viction following  upon  it  is  good,  even  though 
the  person  convicted  has  a  right  to  kill  conies. 
Maxwell  v.  Marsland,  p.  270. 

-Police— OUugow  Police  Aet  1866  (29  and 


30  Vict.  e.  278),  i«f».  131  and  132—Bxeiution 
of  Review  except  by  Circuit  Court— Sutpentiim — 
Competency— Induttrial  Schools  Aet  1866  (29 
and  30  Viet.  e.  118),  see.  15 — Order  Pronounced 
without  Intimation  to  Father  of  Child.  Sec- 
tions 131  and  132  of  the  Olaagow  Police  Act 
1866  provide  for  the  ezolnsion  of  review  of 
proceedings  under  the  Act  except  by  the  next 
Circuit  Court.  A  girl  of  ten  years  of  age  while 
with  her  mother  in  the  City  Clothes  Market 
in  Glasgow,  was  found  to  be  in  possession  of 
articles  missing  from  the  stalls.  The  mother 
and  child  were  taken  to  the  police  office.  No 
charge  was  made  against  them.  Tbey  were 
requested  to  appear  at  the  police  office  on  the 
following  morning  and  allowed  to  go  home. 
Two  police  officers  called  at  the  woman's  house 
the  same  afternoon,  and  again  told  the  woman 
and  her  daughter  to  be  at  the  police  office  on 
the  following  momiog.  On  obeying  this  order 
they  were  placed  at  the  bar,  and  a  charge  of 
theft  of  the  articles  found  on  the  danghter 
having  been  read  over  to  them  they  were  asked 
to  plead.  They  pleaded  not  guilty,  and  evi- 
dence having  been  led,  the  mother  was  con- 
victed and  sentenced  to  imprisonment,  and  the 
danghter  was  ordered  to  be  sent  to  an  indus- 
trial school.  No  intimation  was  given  to  the 
hnsband  that  his  wife  and  daughter  were  to  be 
charged  with  theft,  or  that  the  latter  was  to 
be  sent  to  an  indnstrial  school,  and  he  waa 


not  present  when  the  sentence  and  order  were 
pronounced.  In  a  srupension  objection  was 
taken  to  the  competency  on  the  ground  that 
the  jurisdiction  of  the  High  Court  was  ex- 
cluded by  sections  131  and  132  of  the  Glasgow 
Police  Act  1866.  HM  {diss.  Lord  Adam)  that 
the  proceedings  on  which  the  conviction  of 
the  mother  followed,  being  contrary  to  the 
recognised  principles  of  criminal  procedure, 
were  funditus  null,  and  that  the  High  Court 
accordingly  had  jurisdiction  to  entertain  the 
suspension.  Held  that  the  order  complained 
of  having  been  prononnced  under  the  Indus- 
trial Schools  Act  1866,  the  review  clanses  of 
the  Glasgow  Police  Act  did  not  apply;  that 
the  High  Oonrt  had  jurisdiction  to  entertain 
the  sospension ;  and  that  the  order  having 
been  pronounced  without  intimation  to  the 
father,  and  in  his  absence,  oonld  not  be  sus- 
tained. M'Eenzies  «.  M'Phee  and  Another, 
p.  272. 

Jvitieiary  Cases — Salmon  Fisheries  {Scotland) 
Aet  1868  (31  and  32  Viet.  cap.  123),  see.  22— 
"  Place  for  Exportation. "  Held  that  an  inland 
railway  station  is  not  a  "wharf,  quay,  or  other 
place  for  exportation"  within  the  meaning  of 
section  22  of  the  Salmon  Fisheries  (Scotland) 
Act  1868.     Adams  e.  Cadenhead,  p.  281. 

Aet  19  Oeo.  IV.  cap.  29,  see.  1— Criminal 

Procedure  {Scotland)  Aet  1887  (60  and  61  Viet, 
cap.  35),  sea.  46  and  Ai— Appeal  to  Olasgote 
Winter  Circuit  Court — Competency.  The  Act 
9  Geo.  rv.  cap.  29,  sec.  1,  provides  for  the 
holding  of  a  Winter  Circuit  Court  at  Glasgow, 
to  "be  continued  from  day  to  day  until  the 
whole  criminal  business  to  be  bronght  before 
the  Oonrt  at  that  time  is  concluded,  and  no 
longer."  The  Criminal  Frocednre  (Scotland) 
Act  1887,  sec.  46,  empowers  the  Lords  Com- 
missioners of  Justiciary  to  "  hold  such  sittings 
for  the  trial  of  criminal  causes  bb  may  be 
necessary,  .  .  .  and  every  sitting  of  the  Lords 
Oommissioners  .  .  .  shall  be  a  sitting  of  the 
High  Oonrt  of  Justiciary."  Held  that  the  Act 
9  Geo.  lY.  cap.  29,  has  not  been  abrogated  or 
superseded  by  the  provisions  of  the  &iminal 
Prooednre  (Scotland)  Act  1887  with  reference 
to  the  holding  of  Circuit  Courts,  and  that  the 
Glasgow  Winter  Cironit  Oonrt  is  held  by  virtne 
of  it  and  subject  to  its  provisions;  and 
(following  Davidson  v.  Oray,  2  Brown  18)  that 
it  is  incompetent  to  appeal  any  case,  CTsn 
though  criminal,  to  that  Court.  M'Kenzies  e. 
M-Phee,  p.  283. 

-Ship— Destroying  a  Ship  voUh  Intent  to 


Defraud  Insurers  —  Indietntent  —  JReleeaneif — 
Criminal  Procedure  {Scotland)  Aet  1887  (60 
and  61  Viet.  e.  36),  sect.  8  and  60.  The 
master  and  mate  of  a  vessel  were  charged  on 
an  indictment  which  set  forth  that  oertain 
insurances  having  been  effected  on  the  vessel, 
and  being  then  in  force,  they  did  bore  one  or 
more  holes  in  the  vessel,  and  did  attempt  to 
force  out  her  bow-ports  in  order  that  she 
might  sink,  and  did  spread  oil  over  her  in 
order  that  she  might  be  set  on  fire,  and  "  did 
thus  attempt  to  sink  and  destroy  the  said 
barque  with  intent  to  defraud  the  insurers 
lisble  under  said  insurances. "  Objection  waa 
taken  to  the  relevancy  on  the  ground  that  the 
indictment  failed  to  set  forth  in  the  modMsay 
facts    relevant   to    infer    fraudulent   intent. 
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SM  that  ths  irordB  "yon  well  knowing  that 
the  ship  had  been  so  insured,"  were  to  be  im- 
plied by  Tirtne  of  seotion  8  of  the  Criminal 
Fiooednre  (Scotland)  Act  1887,  and  that  the 
indiotment  was  relevant.  Opinion  that  in 
the  event  of  fraadolent  intent  not  being 
proTed  it  wonld  be  competent  for  the  jnry  to 
oonvict  the  acooeed  of  an  attempt  to  sink  the 
ship  malioionsly,  the  word  "  malicioasly"  being 
in  that  event  read  in  to  qualify  the  acta 
charged,  and  a  oonviotion  of  a  part  of  what  is 
oharged  in  an  indiotment,  if  in  itself  an 
indictable  crime,  being  competent  by  see.  60 
of  the  Criminal  Prooedore  (Scotland)  Act 
1887.  H.  H.  Advocate  «.  Le  Boordais,  p. 
385. 

Justiciary  Cate» — Proof — WUneuet—Partiu^ 
Orifniiiii — Ineett.  J.  A.  was  indicted  and 
charged  with  having  committed  the  crime  of  in- 
cest witti  his  daughter.  She  having  been  called 
as  a  witness  for  the  Crown,  her  evidence  was 
objected  to  on  the  ground  that  being  of  age  she 
iras  liable  to  be  charged  with  the  crime,  and 
on  the  authority  of  3.  It.  Advocate  v.  A.  E., 
Dee.  6,  1887,  15  &.  (J.O.)  33,  could  not  be 
examined  except  as  Queen's  evidence.  The 
objection  was  repeUed.  H.  M.  Advocate  «. 
J.  A.,  p.  370. 

The     Vaecinatum    (SeoUand)  Act   1863 

(25  and  26  Viet.  cap.  108),  »ee.  IS—Srfiual 
to  attow  Vaeeination — PrevUnu  Contietion — 
Oompeteney.  In  a  proseoation  by  a  Parochial 
Board  for  failure  to  vaccinate  a  child  in  com- 
pliance with  an  order  issued  under  the  Vac- 
cination Act  1863,  sec.  18— A«2({  that  it  was 
no  defenee  that  the  accused  had  been  pre- 
viously convicted  of  a  similar  offence  with 
regard  to  the  same  child.  Skene  e.  Falconer, 
p.  408. 

-Beiitente — AVtenriion  in  Executorial  Part 


—Ambiguity— Sea  Fitherie»  Act  1883  (46  and 
47  Viet.  cap.  22),  lee.  20,  nib-tee.  -J— Sea  FitJt- 
eriet  (Seotland)  Amendment  Act  1885  (48  and 
49  Viet.  eap.  70),  tee.  4.  A  sentence  convict- 
ing an  accused  person  of  a  contravention  of 
the  bye-laws  passed  by  the  Fishery  Board  for 
Scotland,  in  respect  he  had  used  a  beam- 
trawl  for  sea  fish  within  prohibited  limits,  and 
adjudging  him  to  pay  a  fine  of  £20,  and  in 
default  of  payment  to  suffer  thirty  days'  im- 
prisonment, was  pronounced  verbally  by  a 
Sheriff,  and  thereafter  read  out  by  the  Sheriff- 
clerk  from  a  draft  prepared  by  him  daring  the 
trial,  the  written  form  ending  with  these 
words,  "without  prejudice  to  diligence  by 
poinding  or  arrestment  if  no  imprisonment 
has  followed  on  the  conviction."  Subse- 
quently on  the  same  day  the  form  of  the  sen- 
tence was  altered  by  the  Sheriff  to  the  effect 
(1)  that  eight  days  were  allowed  to  the  accused 
in  which  to  pay  his  fine,  and  (2)  that  warrant 
was  granted  for  recovery  of  the  flue  by  poind- 
ing and  sale  of  the  IxMt,  ftc,  to  which  the 
accused  belonged  in  terms  of  the  Sea  Fisheries 
Act  1883,  sec.  20,  sub-sec.  2,  the  return  or 
execution  of  the  poinding  to  be  lodged  within 
twenty  days  "  from  the  expiration  of  the  period 
herein  allowed  for  payment  under  certification 
of  imprisonment  for  the  period  of  thirty  days 
as  before  written  in  default  of  payment  or  re- 
covery of  the  said  sum  of  £20  of  fine  before 
the  time  allowed  for  such  report. "    The  sen- 


tence in  its  final  form  was  read  over  in  Oomt 
in  presence  of  the  prosecutor  and  the  accused, 
and  signed  by  the  Sheriff.  In  a  suspension  it 
was  objected  (1)  that  the  sentence  was  ambigu- 
ous, in  respect  it  contained  two  different  dates 
on  which  imprisonment  was  authorised  to 
follow  default  of  payment  of  the  fine ;  and  (2) 
that  the  sentence  was  void,  in  respect  it  was 
not  the  sentence  pronounced  by  the  Court  in 
the  presence  of  parties.  Held  (1)  that  the 
sentence  was  in  conformity  with  the  statutory 
provisions  under  which  it  was  prononnoed, 
and  (2)  that  the  sentence  had  not  been  altered 
after  it  was  pronounced,  but  only  completed 
as  regards  executorial  matter,  and  suspension 
refuted.     Mackenzie  c.  Allan,  p.  413. 

Jutticiary  Gatei— Salmon  Fitheriet  .^et  1 868  (31  and 
32  Viet.  eap.  123),  tec.  il— Annual  Clote-Time. 
The  Salmon  Fisheries  (Scotland)  Act  1868,  sec. 
21,  provides — ' '  Any  person  who  shall .  .  .  have 
in  his  possession  any  salmon  taken  within  the 
limits  of  this  Act  between  the  commencement 
of  the  latest  and  the  termination  of  the  earliest 
annual  dose-time  which  is  in  force  at  the  time 
for  any  district  shall  be  liable  to  a  penalty." .  . . 
Held  that  the  words  "  annual  close-time"  mean 
the  time  during  which  net  fishing  is  illegal. 
Therefore,  that  a  complaint  was  relevant  whieh 
charged  the  accused  with  having  salmon  in  his 
possession  during  dose-time  although  at  the 
date  libelled  rod-and-Une  fishing  was  open  in 
another  district.  Chalmers  e.  Bain  and  Irvine, 
p.  415. 

Edinburgh  Municipal  and  Poliee  Act  1879 

(42  and  43  Viet.  cap.  132),  tea.  261  and  883— 
Citation  out  of  Juritdietion — Ontound  Meat — 
"  Pottettion  at  or  for  Human  Food."  Held 
that  by  virtue  of  section  833  of  the  Edinburgh 
Municipal  and  Police  Act  1879,  the  warrant  of 
the  Judge  of  Police  is  sufficient  within  Scot- 
land for  citing  ur  apprehending  any  person 
charged  with  committing  an  offence  which  may 
be  tried  by  him,  or  for  citing  witnesses  for  the 
trial  of  such  an  offence,  if  such  warrant  be 
endorsed  by  the  Sheriff  of  the  county  of 
Edinburgh  or  Midlothian,  or  any  of  his  Sub- 
stitutes. A  farmer  in  Perthshire  despatched  a 
carcase  for  sale  in  the  ordinary  course  of 
business  on  29th  March  1888,  addressed  to 
the  Dead  Meat  Company,  Fountsinbridge, 
Edinburgh.  The  carcase  had  been  dressed 
in  his  presence  "as  or  for  human  food"  by 
the  butcher  who  slaughtered  it.  It  arrived  in 
the  market  on  the  following  day.  In  conse- 
quence of  its  appearance  the  manager  of  the 
market  had  it  examined,  and  it  was  condemned 
as  unfit  for  human  food.  The  farmer  was 
charged  before  the  Police  Court  of  Edinburgh 
under  sec.  261  of  the  Edinburgh  Municipal  and 
Police  Act  1879,  with  having  the  carcase  in 
his  possession  in  Edinburgh  as  or  for  human 
food,  the  same  being  unsound,  and  was  con- 
victed. Held,  upon  an  appeal,  that  facts  had 
not  been  proved  sufficient  to  infer  that  the 
accused  had  the  carcase  in  his  possession  in 
Edinburgh  as  or  for  human  food,  and  convic- 
tion quathed.     Cairns  c.  Linton,  p.  417. 

-SenteTice  — Sutpention — Sentence  Proceed- 


ing upon  Bad  Pretiout  Conviction.  A  boy  of 
nine  years  of  age  was  charged  with  the  crime 
of  theft  aggravated  by  two  previous  convictions. 
He  pleaded  guilty,  and  was  convicted  and  sen- 
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teneed.  One  of  the  preyioiu  oonyiotions  charged 
against  him  had  been  obtained  when  he  waa 
five  years  of  age.  In  a  suspension,  held  that 
this  previous  conTiotion  was  bad,  and  ought 
not  to  have  been  under  the  consideration  of 
the  Judge  in  giving  sentence,  and  the  sentence 
qaa*hed  accordingly.     Grant  «.  Allan,  p.  548. 

Jiutieiary  Ca»e* — Rape — BaiL  In  an  appeal  by  a 
prooarator-fisoal  against  thedecisionof  aSheriff- 
Snbstitnte  admitting  to  bail  a  person  accused 
of  rape,  it  vas  stated  on  belialf  of  the  Lord 
Advocate  that  the  case  was  an  ordinary  case  of 
rape,  and  that  hig  investigations  disclosed  no 
facts  tending  to  show  that  it  ought  to  be  dealt 
with  as  exoeptiouaJ.  Held  that  persons  accused 
of  rape  ought  not  to  be  admitted  to  bail  unless 
under  very  exceptional  circumstances,  and 
that  the  Court  ought  to  refuse  bail  upon  the 
objection  of  the  Lord  Advocate,  supported  by 
his  statement,  upon  his  responsibility,  that 
the  case  was  not  exoeptionaL  Wilson  «. 
M'Ooire,  p.  622. 

Publie-Houiei  (Scotland)  Aett  Amendment 

Act  1862  (26  and  26  Viet.  cap.  35),  lee.  17— 
Complaint— Deviation  from  Statutory  Form — 
Oertifleate  "in  that  behalf. "  Section  17  of  the 
Public-Houses  (Scotland)  Acts  Amendment 
Act  1882  provides  that  "Every  person  traffick- 
ing in  any  spirits  or  other  exoiseable  liquors 
in  any  place  or  premises  without  having  ob- 
tained a  certificate  in  that  behalf  in  terms  of 
this  Act,  shall  be  guilty  of  an  offence."  A 
person  was  charged  with  trafficking  in  liquors 
'■  without  having  a  certificate  authorising  and 
empowering  him  to  keep  premises  for  the 
sale  of  excise&ble  liquors  therein,"  and  was 
convicted.  In  a  suspension  it  appeared  that 
the  accused  held  no  certificate  for  the  premises, 
but  that  there  was  a  subsisting  certificate  in 
the  hands  of  a  person  who  prior  to  the  date 
of  the  conviction  had  granted  a  trust-deed  for 
behoof  of  his  creditors.  It  was  alleged  by  the 
complainer  that  he  had  been  entrusted  by  this 
person  with  the  management  of  the  premises, 
and  was  so  managing  for  him  when  convicted. 
Held  that  as  the  charge  contained  in  the  com- 
plaint was  in  effect  that  of  trafficking  without 
having  obtained  a  personal  certificate,  and 
that  it  bad  not  been  open  to  the  accused  to 
plead  his  employer's  certificate,  there  had  been 
a  deviation  from  the  statutory  forms  which 
had  prevented  substantial  justice  from  being 
dona,  and  the  conviction  niipended.  Wylie 
«.  Thom,  p.  622. 

. Breach  of  the   Peeu»—"  To  Ou   Alarm 

of  the  Liegee."  Under  a  complaint  for  breach 
of  the  peace  it  was  proved  that  the  accused,  in 
his  house,  which  was  situated  in  a  street,  bad, 
about  three  a.m.,  used  loud  language,  accom- 
panied by  oaths  and  imprecations,  which  could 
be  beard  in  the  street  at  a  considerable  dis- 
tance, and  he  was  convicted.  In  an  appeal 
against  the  conviction,  AcM  that  the  acts  proved 
were  such  as  were  calculated  to  cause  alarm  to 
the  lieges,  and  conviction  tuttained.  Ferguson 
V.  Oamochan  (P.-F.  of  the  Bnrgh  Court  of 
Stranraer),  p.  624. 

PiMie-Tiouie—Puilie-HovBU  Act*  Amend- 
ment (Scotland)  Act  1862  (25  and  26  Viet, 
e.  85),  Schedule  A,  N:  2— Breach  of  Certijl- 
eate—"  UrUatcful  Oamet"—Dominoe»  Played 
for  a  Stake.    The  "form  of   oertiflcate  for 


public-houses"  in  Sohednle  A,  No.  2,  of  the 
Public-Houses  Acts  Amendment  (Scotland)  Act 
1862  contains  the  proviso  that  the  person  tc 
whom  the  certificate  is  granted  "do  not  suffer 
or  permit  any  unlawful  games"  within  his 
premises.  A  publican  was  charged  with  having 
permitted  a  number  of  persons  "  to  play  at 
dominoes  for  a  stake — an  unlawful  game"— 
within  his  premises,  and  was  convicted.  In 
an  appeal — h,eld  that  dominoes  is  not  an  un- 
lawful game,  and  that  the  expression  "unlaw- 
ful games"  does  not  apply  to  a  lawful  gams 
played  for  a  «take,  and  conviction  guathtd. 
Hoggan  «.  Wood,  p.  684. 

JiuHeiary  Oaie* — Summary  Juriidieiion  (Scot- 
land) Act  1881  ('44  and  45  Viet.  c.  S3),  ua.  3 
and  6,  tub-*ee.  (6)— Prosecution  in  Forme  Pre- 
eeribed  by  LoeiU  Police  Act — Application  of 
Summary  Jwritdietion  Aet»—Exee»tive  Penalty. 
The  Summary  Jurisdiction  Act  1881  provides, 
section  8—"  The  provisions  of  the  Summaty 
Jurisdiction  (Sootland)  Acts  1864  and  1881, 
hereinafter  called  the  Summary  Jurisdiction 
Acts,  shall  apply  to  all  stmimary  proceedings 
as  enumerated  and  described  in  the  3rd  section 
of  the  Summary  Procedure  Act  1864,  and  to 
all  proceedings  of  the  like  nature  which  by  any 
future  Act  are  directed  or  authorised  to  be 
taken  summarily  .  .  .  provided  that  where 
there  is  a  general  or  local  police  Act  in  force, 
it  shall  be  optional  in  police  prosecutiona  either 
to  use  the  forms  prescribed  by  such  Act  or  the 
forms  provided  by  the  Summary  Jurisdiction 
Acta."  By  sec.  6,  sub-sec.  (6)  of  the  same  Act 
it  is  enacted  that  in  proceedings  under  the 
Summary  Jurisdiction  Acts  where  the  fine  does 
not  exceed  £20,  the  alternative  imprisonment 
shall  not  exceed  two  months.  A  prosecution 
for  shebeening  was  brought  in  Dundee  in  the 
form  prescribed  by  the  Dundee  Police  and 
Improvement  Consolidation  Act  1882  (46  and 
46  Vict.  cap.  185),  and  the  acctued  was  oon- 
victed  and  sentenced  by  the  Magistrates  to  pay 
a  fine  of  £16,  or  suffer  three  months'  imprison- 
ment, the  punishment  enacted  for  the  offence 

'  by  the  Public- Houses  Acts  Amendment  (Scot- 
land) Act  1862,  sec.  17.  In  a  suspension — 
held  that  the  provisions  of  the  Summary  Jnria- 
diotion  Act  applied  to  the  prosecution,  and 
that  the  period  of  imprisonment  in  the 
sentence  was  therefore  illegal,  and  sentence 
sutpended.     Gray  «.  Dewar,  p.  686. 

Knowledge.     See  Condietio  indebiti. 
Known  Danger.    See  JReparation. 
Known  Bitk.    See  Separation. 

Land  forming  Part  of  Undertaking.  See  Valva. 
tion  Boll. 

Landlordand  Tenant — Leaie — TaeitBeloeation— 
Bei  inien>eniu»— Agricultural  JBoidingt  (Boot- 
land)  Act  1883  (46  and  47  Viet.  e.  62),  ««e.  28. 
Previous  to  the  term  of  Martinmas  1884  the 
tenant  of  certain  farms  noder  a  lease  which 
expired  at  Whitsunday  following,  arranged 
verbally  with  his  landlord  the  terms  of  a  new 
lease  at  a  reduced  rent.  The  landlord  handed 
to  the  tenant  a  letter  to  his  factor  of  1st 
December  1884,  directing  the  latter  to  prepare 
a  formal  lease  embodying  the  terms  of  the 
new  arrangement.  The  landlord  executed  a 
trust-deed  for  behoof  of  his  creditors,  and  no 
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tormal  leas*  ins  executed.  The  tenant  con- 
tinned  in  posaeaaion  of  the  fanns,  bnt  paid  no 
nnt  after  Whitsimday  1885.  Held  that  an 
•etion  at  the  inatanoe  of  the  tmstee  for  the 
rant  payable  nnder  the  old  lease  as  having  been 
eontinniBd  by  tacit  relocation  fell  to  be  dis- 
misaed,  in  respect  that  since  Wbitsmi'day  1885 
the  tenant  had  not  possessed  by  tacit  relocation, 
bat  nnder  the  new  arrangement.  Obtervationt 
on  the  qnestioB  whether  a  tenant  abstaining 
from  giving  a  notice  to  leave  his  holding  re- 
qoired  by  the  Agriooltnral  Holdings  (Scotland) 
Act  1888,  and  oontinning  to  possess,  could  be 
held  to  validate  ret  inttrvtntu  an  uncompleted 
arrangement  for  a  new  lease  at  a  different  rent. 
Tod  (Satherland's  Tmstee)  «.  Geddes  (Miller's 
TViBtee),  p.  6. 

Landlord  and  Tenant— Condaion  in  Landlordt 
PoMvr—  Tenant  not  to  SeUor  Retail  Bpirite  upon 
OuPremiie$ieilA»ut  Conteni~IlevoeatumofCon- 
aent.  Aboildingleasecontainadaolause prohibit- 
ing the  tenant,  inter  alia,  from  selling  or  retailing 
"  spirits  upon  the  premises  without  the  express 
consent  of  the  proprietor,  or  his  factor  for  the 
time  being,"  the  proprietor,  "  or  the  factor  for 
the  time,  being  the  sole  jadges  of  all  such 
Boattan."  The  tenant  erected  baildings  and 
earned  on  boainess  as  a  general  merchant. 
Thereafter,  with  the  factor's  consent,  he  ob- 
tained a  grocer's  licence  to  sell  malt  liqnors  on 
th«  premises.  For  the  purposes  of  bis  whisky 
trade  he  erected  at  the  end  of  his  house  a  store- 
sbed  of  the  value  of  about  £60,  and  he  was 
allowed,  without  opposition  on  the  part  of  the 
landlord,  to  obtain  for  seven  years  a  renewal 
ot  his  lioance.  In  oonaequence  of  irregularities 
in  the  conduct  of  the  spirit  business  the  landlord 
■ought  to  pat  in  foroe  the  prohibition  in  the 
lease.  Hdd  that  the  consent  which  had  been 
gives  was  limited  in  its  nature ;  that  nothing 
had  fallowed  thereon  which  gave  to  that  eon- 
aent  a  permanent  character;  that  it  was 
rerooable  on  cause  shown ;  and  that  the 
evidence  showed  sufficient  justification  of  its 
withdrawal.  Opinion  {per  the  Lord  President 
and  Iiord  Lee)  that  the  consent  could  not  have 
bean  withdrawn  capriciously,  or  from  enmity, 
or  within  the  year  in  which  it  was  granted. 
Opinion  (p«r  Lord  Adam)  that  as,  by  the  terms 
of  his  lease,  the  landlord,  or  his  factor,  was 
tha  sole  judge,  it  was  not  essential,  in  with- 
drawing a  conaent,  to  assign  a  reason  therefor. 
Xjord  Hacdonald  v.  Campbell,  p.  897. 

Landlordi  Ditereiion  a*  to  Place.     See  Crefter. 

LanHord^i  Liability  for  Dtfeetive  Drainage.  See 
Beparaiion. 

Landi  Directed  to  be  EniaiUd.    See  BntaxL 

Lan-Agent.    See  TruH. 

Lead  PiHioning.    See  Reparation. 

Leaae — DefeeUoe  PoueuUm — Retention  <(fRent — 
Abatement — Liquid  and  lUiquid.  In  an  action 
for  payment  of  rent  it  is  a  relevant  answer  to 
■npport  a  claim  for  abatement  that  the  tenant 
has  never  got  entire  possession  of  the  subjects 
lat.  In  an  action  by  a  landlord  to  recover 
arreaia  of  rent  from  two  of  bis  tenants,  the 
latter  answered  that  they  were  entitled  to  an 
abatement,  averring,  inter  alia,  that  certain 
farm  baildings  had  not  been  handed  over  to 
them  in  a  tenantable  condition  as  required  by 
the  lease.  Held  (following  the  case  of  Muir  v. 
M'lntyret,  Fabmary  4,  1887,  14  B.  470;  that 


the  averments  of  the  tenant  were  relevant  to 
support  a  claim  for  abatement.  Monro  «. 
M'Oeoghs,  p.  60. 

LeoM — The  RegittratUm  of  Long  Leaiei  {Scot- 
land) Act  1867  (20  and  21  Viet.  c.  26),  teet.  4, 
6,  and  16— Atiignation  in  Security — Comple- 
tion of  Title.  The  Registration  of  Long  Leases 
(Scotland)  Act  1857,  which  provides  for  the 
registration  of  leases  of  thiry-one  years  and 
upwards  in  the  Begister  of  Sasines,  provides 
by  section  4  that  "  it  shall  be  lawful  for  the 
party  in  right  of  any  such  lease  recorded  as 
aforesaid,  and  whose  right  thereto  is  recorded 
in  terms  of  this  Act,"  to  assign  it  in  security 
for  debt,  and  that  the  recording  of  such  assig- 
nation shonld  complete  the  right.  Section  5 
provides  that "  where  the  party  in  right  of  any 
such  lease  or  assignation  in  aecurity  as  afore- 
said is  not  the  original  lessee  in  sudi  lease,  or 
the  orginal  assignee  in  such  assignation  in 
security,  he  shall,  before  presenting  such  lease 
or  assignation  in  aecurity  for  registration, 
expede"a  notarial  instrument,  which  shall  be 
recorded  along  with  the  lease  or  assignation. 
Section  16  provides  that  the  registration  of 
leases,  assignations,  assignations  in  security, 
and  notarial  instruments  shall  complete  the 
right  nnder  the  same  respectively,  to  the  effect 
of  establishing  a  preference  in  virtue  thereof 
as  effectually  as  if  the  granter  or  party  in  his 
right  had  entered  into  actual  possession  of  the 
subjects.  A  person  in  right  of  a  long  lease, 
but  not  the  original  lessee,  assigned  the  same 
in  security.  Thereafter  the  assignee  in  security 
expede  a  notarial  instrument  in  the  form  pro- 
vided by  section  6,  proceeding  upon  the  doon- 
ments  by  which  the  granter  of  the  assignation 
had  obtained  right  to  the  lease,  and  upon  the 
assignation  in  security,  and  recorded  the  nota- 
rial instrument  and  the  lease.  The  granter  of 
the  assignation  in  security  thereafter  assigned 
the  lease  to  another  person.  In  a  suspension 
brought  by  the  assignee,  who  alleged  a  properly 
recorded  right  and  possession,  against  a 
threatened  rale  of  the  lease  by  the  assignee 
in  seonrity,  held  that  the  latter  not  being  a 
person  "in  right"  of  a  lease  could  not  avail 
himself  of  section  6,  and  that  his  title  was  not 
validly  completed  nnder  the  statute.  Bnsseli  v. 
Campbell,  p.  209. 

Abatement — Liquid  and  Illiquid.    A  farm 

was  let  from  year  to  year  under  a  lease  termin- 
able by  written  notice  six  months  before  the 
term  of  Wbitsnnday,  and  the  proprietrix  under- 
took to  pnt  the  existing  buildings  into  complete 
repair.  She  spent  a  considerable  sum  on  re- 
pairs on  the  entry  of  the  tenants,  who  continued 
in  occupation  for  five  years,  when  the  lease  was 
terminated.  In  the  third  year  they  asked  the 
proprieirix  to  put  up  certain  new  buildings, 
but  their  request  was  refused.  They  paid  the 
rent  for  four  and  a-half  years  without  reser- 
vation of  any  claim  against  the  proprietiix. 
In  an  action  by  the  proprietrix  to  recover  the 
last  half-year's  rent  it  was  pleaded  that  the 
tenants  were  entitled  to  an  abatement,  in 
respect  of  loss  sustained  by  them  daring  their 
occupancy  from  the  pursuer's  failure  to  pnt  the 
buildings  into  complete  repair.  Held  that  the 
demand  of  the  defenders  was  not  justified  by 
terms  of  the  lease ;  and  that,  in  any  view,  a 
claim  of  damages  for  the  whole  period  of  oocn- 
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p»tion  had  not  been  timeously  made.  Stewart 
«.  Campbell  and  Others,  p.  226. 
Leate — Seguettration — Heritable  and  MoveaiU — 
OroM  Crop — Industrial  Orop.  The  lease  of 
an  arable  farm  for  twenty-foar  years  was 
taken  to  the  tenant,  whom  failing  to  his  two 
daughters  jointly.  The  estates  of  the  tenant 
were  sequestrated  after  his  death.  The 
daughters  entered  into  possession  nnder  the 
destination  in  the  lease.  In  an  action  by  the 
trastee  in  the  sequestration  of  the  deceased 
tenant  against  the  daughters — luld  that  the 
pnrsuer  bad  no  claim  for  the  valne  of  per- 
manent wire  fencing,  although  by  express 
stipulation  it  was  to  be  paid  for  by  the  land- 
lord at  the  expiry  of  the  lease  if  left  in  good 
order,  or  for  grass  sown  by  the  deceased  not 
being  new  grass  sown  for  a  hay  crop. 
Onmming  (Murray's  Trustee)  v.  Oraham  and 
Others,  p.  762. 

See  Landlord  and  Tenant — Sueeeision. 

Jjegaej/.     See  Succession. 
Legitim.     See  Parent  and  ChUd. 
LtabUity  at   Common  Law  and  under  the  Em- 
ployers LiabUitff  Act  1880.     See  Insurance. 
Liability  Defined  by  Notice  on  Policy.    See  Policy 

oflnraranee. 
Liability  for  Rate*  on  Unpaid  Bent*.    See  Public 

Rates 
Liability  of  Agent*  Employed  to  collect  Bill.    See 

BiU. 
Liability  of  Bank  for  Fraud  of  it*  Agent.    See 

Agent  and  Principal. 
Liability  of  Consignee  for  Expense  of  Measuring 
and  Weighing  Cargo  at  Port  of  Delivery.     See 
Shipping  Law. 
Liability  of  Law- Agent.    See  Trust. 
Liability  of  Nfw  Firm  for  DebU  of  Old.    See 

Partners/lip. 
Licence  Duty.  See  Revenue. 
Lien  on  Cargo.  See  S/iip. 
Liferent.  See  Succession. 
Liferent,  Interposed.  See  Succession. 
Liferent  of  Husband.  See  Husband  and  Wife. 
Limited  Company— Memorandum  and  Articles  of 
Association — Issue  of  Shares  ett  a  Discount — 
Companies  Act  1862,  sect.  7,  8,  12,  26,  Table 
A  (27}— Companies  Act  1867,  see.  26.  It  is 
ultra  vires  of  a  company  incorporated  with 
limited  liability  nnder  the  Companies  Acts 
1862  to  1880  to  issue  its  shares  at  a  discount 
(whether  the  memorandum  of  association 
bears  to  confer  such  a  power  or  not),  because 
SQch  a  company  has  no  power  to  reduce  the 
capital  specified  in  the  memorandum  of  asso- 
ciation. The  articles  and  memorandum  of 
association  of  a  limited  company,  incorporated 
nnder  the  Companies  Acts  1862  to  1883,  bore 
to  confer  power  on  the  eompany  to  issue 
shares  at  a  discount.  The  company  issued 
such  shares  in  conformity  with  certain  special 
resolutions  and  a  contract  registered  with  the 
registrar.  A  shareholder,  who  was  a  party  to 
these  special  resolutions  and  contract,  pre- 
sented a  petition  to  the  Court  to  have  the 
register  of  the  company  rectified  by  deletion 
of  his  name  as  holder  of  300  shares  issued  at 
a  discount,  on  the  ground  that  the  issue  of 
these  shares  was  ultra  vires  of  the  company, 
and  that  consequently  their  allotment  to  him 
and  the  entry  of  his  name  on  the  register  were 
also  ultra  vires  and  illegal.     The  Court  granted 


the  petition.  Opinion  (per  Lord  Shand)  that 
in  certain  oases  the  shares  of  railway  and  other 
companies  which  have  adopted  the  Companies 

.  Clauses  Acts  may  be  issued  at  a  diseoont. 
Elenck  v.  East  Indian  Company  for  Mining 
and  Exploration  (Limited),  p.  261. 

Limited' Company.     See  Bankruptcy. 

Liquid  and  Illiquid.    See  Lease. 

Liquidation.    See  Company — Bankruptcy. 

Loan.    See  Horse. 

Locus.    See  Justiciary  Case*. 

Loeu*  Contractus.    See  Contract. 

Lodger.    See  Election  Lav. 

MaiUs  and  Dutie*.    See  Right  in  Security. 

Maintenance.    See  PoUee. 

MarketaUe  Security,    ^e  Revenue. 

Man*ion-Hou*e.    See  Entail. 

Marginal  Note.    See  Ship. 

Marriage — Married  Women'*  Property  (Scotland) 
ilc«  1877  (40  and  41  VieU  e.  29),  see.  S  —  Wife"* 
Earnings  not  Kept  Separate.  Amarried  woman's 
earnings  had  not  been  kept  separate  from 
those  of  her  husband,  but  had  been  lodged  in 
a  bank  account  in  their  joint  names  "  to  be 
repaid  to  either  and  the  sarvivor."  HM  (dit*. 
Lord  Yonng)  that  she  was  entitled,  even  after 
her  husband's  death,  to  prove  that  her  earnings 
had  equalled  his  in  amount,  and  to  credit  her- 
self with  half  of  the  sums  so  inrested  before 
accounting,  as  sola  trustee  and  executrix  for 
her  husband's  tmst-estate.  Morrison  e.  Tawse, 
p.  160. 

Married  Women's  Properly  Actl881(Hand 

45  Viet,  c  21),  see.  3,  sub-see.  i— Marriage  before 
the  Act — Husband's  Right  of  Administration — 
"Estate  .  .  .  heritable,  and  Income  thereof." 
The  Married  Women's  Property  Act  1881,  sec. 
3,  sub-sec.  2,  provides — "In  the  case  of  mar- 
riages which  have  taken  place  before  the 
passing  of  this  Act  .  .  .  the  provisions  of  this 
Act  shall  not  apply,  except  that  the  jus  marUi 
and  right  of  administration  shall  be  exclnded 
to  the  extent  respectively  prescribed  by  the 
preceding  sections  from  all  estate,  moveable  or 
heritable,  and  income  thereof,  to  which  the 
wife  may  acquire  right  after  the  passing  of 
the  Act."  By  a  marriage  before  the  date  of 
the  Act  the  husband  obtained  a  right  of 
administration  over  his  wife's  heritable  estate. 
Held  that  this  right  was  not  excluded  by  the 
Married  Women's  Property  Act  1881,  and  that 
he  was  entitled  to  the  income  of  the  estate 
after  the  date  of  the  Act,  such  not  being 
"  estate  moveable  or  heritable,  and  income 
thereof"  to  which  the  wife  bad  acquired  right 
after  the  date  of  the  Act.  Horsbmgh  (Scott's 
Trustee)  v.  Soott  and  Others,  p.  866. 

See  Husband  and  Wife. 

Marriage- Contract.     See  Succession. 

Master  and  Servant.  See  Bankruptcy — Repara- 
tion. 

Memorandum  and  Articles  of  Association,  See 
Limited  Company. 

MiU  Temporarily  Silent.     See  Valuation  Roll. 

Minerals— Clay^Waterworks  Clause*  Act  1847 
(10  and  11  Vict.  c.  17),  see.  IS—RaOttay 
Clauses  Act  1845  (8  afnd  9  Via.  e.  88).  Held 
(diss.  Lord  Herschell,  ret.  judgment  of  First 
Division)  that  the  provision  of  Waterworks 
Clauses  Act  1847,  sec.  18,  excluding  from  eon- 
veyances  of  lands  purchased  nnder  the  Act 
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(when  not  exprasly  inoladed)  "mine*  of  coal, 
ironitone,  date,  or  other  minerals  nnder  any 
land  pnrchaaed,"  did  not  apply  to  a  seam  of 
<day  forming  the  snb-aoil  of  the  lands  oonTeyed. 
The  liOid  Ohanoellor  holding  that  the  word 
"  minerals"  fell  to  be  oonstrasd  in  aooordance 
with  the  ordinary  use  of  tbe  word  in  dealing 
with  proprietary  rights  in  Scotland,  and  did 
not  inolnde  olay.  Lord  Watson  holding  that 
the  "land  pnrehased"  incladed  the  soil  and 
sub-soil,  and  that  tbe  exceptional  depth  of  the 
sab-Boil  (even  if  mineral)  was  no  reason  for 
bringing  it  within  the  category  of  expected 
nuneraU.  Lord  Macnagbten  holding  that  the 
exception  was  limited  to  mines  in  the  proper 
and  nsnal  sense  of  nndergronnd  workings,  and 
to  minerals  in  snch  mines.  Lord  Hersoheli 
was  of  opinion  that  the  word  "mines"  was 
not  limited  to  nndergronnd  workings  or  to 
minerals  that  oould  be  won  only  by  sQch 
operations,  and  that  tbe  word  "minerals," as 
used  in  the  exoeption,  mnst  be  taken  to  mean 
•11  snob  non-TCgetable  snbstanoes  lying  together 
in  seams  or  strata  as  are  commonly  worked  for 
profit,  and  to  include  olay.  Magistrates  of 
Glasgow  «.  Farie,  p.  229. 

Minitler  cf  Parith.     Sea  .Separation. 

MinUier't  Stipend.    See  Bankruptcy. 

Mifrepraentation.     See  Company. 

Mortgage.     See  Sueeeition. 

Mortgagee^  Rightt.     See  SMp. 

Motion  to  Vary  Itttie.     See  Proeeu. 

MuUipUponding.    See  Proeett. 

Muniu  PuUieum.     See  Church. 

MiUtial  Wail.     See  Property. 

Nearetl  of  Kin.     See  Sueeetiion. 

Negative  Prettription.   See  Superior  and  Vassal. 

Negligenee.    See  Reparation. 

Negl^enet  during  NamgatUm.    See  SMp. 

IfeiB  OtrtifieaU.     See  Public-House. 

Hea  Finn.    See  Cautionary  Obligation. 

Jfettspaper  Report  of  Judicial  Proceedings.  See 
Slander. 

New  Tenant.    See  Right  in  Security. 

New  Trial.    See  Reparation. 

New  Trustee,  Appointment  of.  See  Bank- 
ruptcy. 

NobSe  OffiHum — Guardian  andPupil — Autkorily 
to  Qrant  Bonds  and  Dispositions  in  Security 
over  Warc^s  Estate.  A  pupil  proprietor  of  a 
fee-simple  estate  sncceeded  thereto  nnder 
harden  of  certain  provisions  for  tbe  yoaager 
children  of  the  disponer,  payable  one  year 
after  the  death  of  tbe  latter,  and  bearing 
interest  at  5  per  cent.  Tbe  interest  amoanted 
to  £689,  lOs.  lid.  per  annam.  Tbe  tutors  and 
enrators  of  tbe  pupil  presented  a  petition  to 
the  Court  for  auUiority  to  raise  by  bonds  and 
dispositions  in  security  oyer  his  estate  a  snm 
sufficient  to  pay  off  these  provisions.  It  ap- 
peared that  the  interest  on  such  a  loan  would 
amount  to  £i82,  ISs.  8d.  per  annum,  and  the 
annual  saving  to  tbe  ward  would  therefore  be 
.  £206,  t7s.  8d.  for  the  period  of  eight  years. 
The  Court  granted  the  prayer  of  tbe  petition. 
Grant  and  Others,  Petitioners,  p.  269. 

See  Bankruptcy— Judicial  Factor— Pre- 

cess. 

Nomination  of  Ouardian  by  the  Mother.  See 
Parent  and  Child. 

Non-Entry.    See  Superior  and  Vassal. 


Notour  Bankrupfq/.     See  Process-Bankruptcy. 
Nuisance.    See  Burgh. 

Oath  of  Verity.    See  Bankruptcy. 

Obligation  ad  factum  presstandum.  See  Succes- 
sion. 

OUigation  on  Vassal,  his  Heirs,  Executors,  and 
Successors  whemsoeeer.  See  Superior  and 
Vassal 

Obligation  to  Re-MiM.    See  Entail. 

OUigation  to  Reliete  from  Public  Burdens.  See 
Superior  and  Vassal. 

Occupation  by  Tolerance.     See  Election  Law. 

Offer  and  Acceptance.     See  S(de. 

Omiuion  of  "  Falsely  and  Fraudulently"  from 
Indictment.     See  Justiciary  Cases. 

Omistion  to  Lodge  Prints  in  Time.     See  Process. 

Onus.     See  Horse—  Foreign—  BUI. 

Order  of  Commissioners.     See  Crofter. 

Order  Pronounced  wittuntt  Intirnaiion  to  Father 
of  ChUd.     See  Justiciary  Cases. 

Out  and  Home  Voyage.     See  Ship. 

Parent  and  Child  —  Bastard — 2fomination  of 
Ouardian  by  the  Mother — Competency— Guar- 
dianship of  Infants  Act  1886  (49  and  50  Vict, 
c.  27),  sees.  2  and  8.  Although  the  mother  of 
a  pupil  bastard  has  no  power  to  appoint  by 
will  a  guardian  to  him,  the  Court  gave  effect 
to  her  wishes  where  she  had  by  will  made 
snch  an  appointment,  being  satisfied  that  the 
nominee  was  in  a  position  to  attend  to  the 
child's  welfare.  The  mother  of  a  bastard  who 
had  been  placed  by  her  nnder  the  care  of 
charitable  persons  of  the  Protestant  faith, 
having  become  a  Boman  Catholic,  made  a 
will  appointing  a  person  of  the  latter  faith 
her  executor  and  the  tutor  of  the  bastard, 
and  expressing  a  desire  that  the  latter  should 
be  brought  up  a  Roman  Catholic.  The  Court 
being  satisfied  with  the  scheme  proposed  by 
the  executor  for  the  custody  and  ednoation  of 
the  bastard,  gave  him  the  custody  thereof, 
notwithstanding  the  opposition  of  those  in 
whose  care  the  child  had  been  placed  by  the 
mother.     Brand,  Petitioner,  p.  199. 

Petition  for  Custody  of  Child— Competency 

— Guardian^ip  of  Infants  Act  1886  (49  and 
SO  Viet.  e.  27),  tecs.  2  and  3.  In  an  unde- 
fended action  of  separation  and  aliment  by  a 
wife  tbe  Lord  Ordinary  found  that  the  defender 
had  been  guilty  of  grossly  abusing  and  mal- 
treating the  pursuer,  and  decerned  for  the 
defender,  finding  her  entitled  to  tbe  custody 
of  the  youngest  child  of  the  marriage,  who 
was  about  four  years  old.  Two  months  and 
a-balf  after  this  decree  had  been  pronounced 
the  husband  presented  a  petition  to  the  First 
Division  craviug  the  custody  of  his  youngest 
child.  The  Court  held  that  the  petition  was 
competent,  but  in  tbe  circumstances  refuted 
to  grant  the  prayer.     Beedie  e.  Beedie,  p.  448. 

Custody  —  CJuld  placed    Voluntarily   in 

Charitable  Institution.  In  1882  a  father 
voluntarily  placed  his  three  children,  aged 
respectively  four  years,  two  years,  and  a  few 
months,  in  the  hands  of  tiie  founder  and 
superintendent  of  a  charitable  institution  for 
children,  who,  after  keeping  them  in  one  of 
the  homes  of  tbe  institution  for  a  period  of 
fonr  years,  removed  them  in  1886,  without 
the  consent  of    their  father,   to  a  property 
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belonging  to  hex  in  Nora  Sootia.  In  1884 
direotoia  were  appointed,  bat  they  did  not 
assama  the  management  of  the  institntion 
until  1887,  when  the  anperintendent  resigned. 
In  consequence  of  threatened  legal  prooaedings, 
the  superintendent,  on  the  adrioe  of  the  direc- 
tors, brought  back  the  children  in  the  end  of 
1886,  but  the  directors  allowed  her  to  conaeal 
them  from  their  parents,  and  from  thendireo- 
tors  themaelyes.  After  her  resignation  in 
1887  the  superintendent  again  removed  the 
children  abroad.  In  a  petition  by  the  father 
for  an  order  on  the  directors  to  deliver  his 
ohildreift  to  him — held  that  though  the  superin- 
tendent was  originally  alone  responsible  for 
their  custody,  yet  the  respondents  by  becoming 
directors  incurred  the  obligation  of  re-deliver- 
ing the  children  to  their  father,  and  as  tliroagh 
their  negligence  the  children  had  been  removed 
OQtwith  the  jurisdiction  of  the  Ooart,  the 
prayer  of  the  petition  was  granted.  Delaney 
e.  Colston  and  Others,  p.  576. 

Parmit  and  OhM—Legitim—  Time  of  Valuation  to 
Ajteertain  Legitim — Discretion  to  Trutteet.  A 
truster  direeted  his  trustees  immediately  after 
his  death,  or  as  soon  thereafter  as  they  should 
deem  it  expedient,  to  realise  his  whole  estate, 
which  included  certain  ship  shares,  and  to 
invest  the  proceeds  for  the  purposes  of  the 
trust  Six  months  after  the  truster's  death 
the  trustees  anneunoed  their  resolution  to 
retain  the  estate  for  the  behoof  of  the  bene- 
ficiaries. The  son  of  the  truster  sued  the 
trustees  for  legitim.  Held  (1)  that  the  trus- 
tees were  not  bound  to  realise  the  estate  in 
order  to  ascertain  its  value,  and  (3)  (ret.  Lord 
Fraser)  that  as  legitim  was  a  claim  of  debt 
against  the  estate  as  at  the  father's  death,  the 
pursuer  was  not  entitled  to  a  proof  that  the 
market  value  of  the  shares  had  risen  since  that 
date.  Lord  Shand  diet,  on  the  ground  that 
in  so  far  as  the  shares  had  risen  in  value 
between  the  date  of  the  father's  death  and  the 
resolution  of  the  trustees  to  retain  the  pro- 
perty, the  additional  value  should  be  ti^en 
into  account  in  fixing  the  amount  of  the  pur- 
suer's claim.  Oilohrist  e.  Young  Fentland  and 
Another  (aUohrist's  Trustees),  p.  639. 
See  Btparation. 

Pariih  Miniiter.    See  Bigkt  in  BeewrOy. 

Partieep*  Orimini*.     See  Juitieiary  Gaiet. 

Partner thip — OoodwiU — Right  to  Uie  Firm'i 
Name.  James  Smith  and  Joseph  M'Bride 
carried  on  business  under  the  firm  name  of 
"Smith  k  M'Bride."  The  partnership  was 
dissolved  in  1884,  James  Smith  buying  the 
goodwill  of  the  business,  which  he  continued 
to  carry  on  under  his  own  name  of  James 
Smith,  but  without  having  renounced  bis  sole 
right  to  the  firm's  name  of  "  Smith  & 
M'Bride."  In  1886  Joseph  M'Bride,  along 
with  William  Smitk,  brother  of  James  Smith, 
and  D.  M'Kelvie,  set  up  a  similar  business  in 
the  same  town  under  the  firm  of  "  H  'Bride, 
Smith,  t  M'Kelvie."  In  1887  M'Kelvie 
retired,  and  Joseph  M'Bride  and  William 
Smith  continued  the  business,  but  designated 
their  firm  as  "Smith  &  M'Bride,"  which  was 
the  name  of  the  original  partnership  between 
Joseph  M'Bride  and  James  Smith.  Held 
that  the  latter  was  entitled  to  interdict  Joseph 
M'Bride  and  William  Smith  from  using  the 


firm  name  of  "Smith  &  M'Bride."    Smiths 
M'Bride  e.  Smith,  p.  22. 

Partnerthip — Liability  of  Nets  Firm  for  Debit  ef 
Old.  A  firm  and  the  two  individual  partners 
thereof,  in  seourity  of  a  loan,  granted  a 
bond  and  disposition  over  heritable  property 
belonging  to  the  firm.  Three  years  later 
they  assumed  another  partner  under  a  new 
contract  of  copartnery,  under  which  the  { 
old  firm  was  to  be  woand  up,  and  the  new  i 
firm  did  not  take  over  the  heritable  property  ' 
or  any  liabilities  of  the  old,  and  only  took  I 
over  the  stock  at  a  valuation.  Five  years  there-  ' 
after  the  estates  of  the  firm  and  of  the  three 
individual  partners  were  sequesttatod,  and  the 
disponee  under  the  bond  and  disposition  in 
security  lodged  a  claim  for  the  sum  therein 
contained,  alleging  that  the  new  firm  was  a 
mere  continuation  of  the  old.  Held,  on  a 
proof,  that  the  title  and  the  right  to  the 
heritable  property  over  which  the  bond  had 
been  granted  remained  with  the  eld  firm  ;  that 
the  stipulations  of  the  contract  had  bean 
observed  in  the  actings  of  the  parties;  that 
the  debt  under  the  bond  had  not  been  adopted 
by  the  new  firm ;  and  that  the  claim  accord- 
ingly fell  to  be  r^eeted.  Jenkins  (Macdon^ 
ft  Company's  Trustee)  e.  Stephen  (Stephen's 
Trustee),  p.  594. 

Payment.    See  Agreement. 

Payment  in  Error.    See  Entail. 

Pmiod  of  Diitribtttion.    See  Sueeeition. 

Period  ef  Payment.    See  Sueeeuion. 

Perjury.    See  Proof. 

Permitting  AnimaU  to  be  Moved  without  Declara- 
tion under  Local  Authority  Begulatian*.  See 
Juitieiary  Caiei. 

Personal  Bar.     See  Big?U  in  Security. 

PereoneU  Bond  for  Price  of  Property  tfneowo^ei. 
See  Bankruptcy. 

Personal  Injury.     See  Separation. 

Personal  Obligation  in  Feu-Oontraet.  See  Supe- 
rior and  Vassal. 

Personal  Obligation  of  OranUr.  See  Bill  o/  B*- 
ehoTige. 

Personal  or  Beat.    See  Bight  in  Seeurity. 

Pertons  Benefited.    See  Testament. 

Petition  for  Custody  of  Child.  See  ParetU  and 
Child. 

Petition  for  Investment  of  Sum  Awarded  to  Heir 
of  Entail.    See  Process. 

Petition  for  Leave  to  Appeal  in  forma  pauperis. 
See  Appeal  to  House  of  Lords. 

Petition  for  Leave  to  Appeal  to  the  House  of  Lords. 
See  Process. 

Petition  for  Supervision  Order  and  for  Appoint- 
ment of  Additional  Liquidator.  See  PMic 
Company. 

"Place for  Exportation."     See  JuOieiaTy  Oases. 

Plan.     See  Property. 

Poaching  by  Person  Turning  Permission  to  KiU 
Babbits.    See  Justiciary  Case*. 

PoindiTig.     See  Bankruptcy. 

Police— Street — Footway  —  Haintenanee — Police 
and  Improvement  (Scotland)  Act  1862  (25  and, 
26  Vict.  c.  101),  sec.  149— Cams  Improvisus, 
Section  149  of  the  Police  and  Improvement 
(Scotland)  Act  1862  enacts—"  The  owners  of 
all  lands  or  premises  fronting  or  abutting  on 
any  street  shall,  at  their  own  expense,  when 
required  by  the  commissioners,  eauae  footways 
before  their  property  respectively  on  the  sides 
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of  sneh  street  to  be  made,  and  to  be  well  and 
■nffioiently  paved  with  flat,  hewn,  or  other 
stones,  or  to  be  constnioted  in  snoh  other 
manner  and  fotjD  and  of  snoh  breadth  as  the 
eommissioners  shall  direct,  and  shall  there- 
after, from  time  to  time,  as  occasion  may 
require,  repair  and  apbold  snoh  footways: 
ProTidad  ^ways,  that  where  the  lands  or 
premises  of  any  owner  front  or  abnt  on  any 
street  for  a  eontinnons  length  exceeding  100 
yards,  and  snoh  lands  or  premises  are  nnfeaed 
or  onbailt  on,  it  shall  not  be  lawful  to  the 
eommiaaioners  to  require  snch  owner  to  oon- 
Btrnot  snch  footway,  bnt  the  commissioners 
may  themselTss  eaose  snch  footway  to  be  oon- 
Btmcted  in  so  far  as  they  think  proper,  and 
shall  be  entitled  forthwith  to  recoTer  from  snch 
owner  one-tiiird  of  the  expense  thereof,  and 
the  remaining  two-thirds  thereof  whenever  the 
lands  fronting  or  abutting  on  the  footway  so 
constmcted  by  them  are  actually  feued  or 
built  upon,  or  laid  oat  or  used  as  a  garden  or 
pleasure-ground  or  pertinent  of  a  honse. "  Held 
(Lord  Bntherfurd  Olark  diM.')  that  the  owner 
of  lands  abntting  on  any  street  for  the  eon- 
tinnons length  of  more  than  100  yards  was 
liable  for  one-third  of  the  cost  of  upholding 
the  footways  before  such  lands,  and  no  further, 
■o  long  as  the  lands  remained  nnfened  and 
unbuilt  upon.  Sturrock  e.  Duke  of  Bnoolenoh, 
p.  435. 
Polie*-.  See  Justiciary  Cata. 
JPoliejf.     See  Imuranee. 

Policy  cf  Imuranee — Conitruetion—Liahility  De- 
fined by  N»tice  on  PoUey— Ambiguity  to  he 
Interpreled  ^'contra  preferentem."  A  man 
effected  a  policy  of  insurance  with  an  accident 
company,  which  provided  that  "if  the  insured 
shall  sustain  any  bodily  injury  ,  .  .  which 
shall  ooeasien  permanent  partial  disablement 
(as  defined  on  the  back  hereof)  then  the  com- 
pany shall  be  liable  to  pay  to  him  the  sum  of 
£200."  On  the  back  of  ihe  policy  there  was 
the  following: — "Notice—  .  .  .  Permanent 
partial  disablement  implied  the  loss  of  one 
hand,  the  loss  of  one  foot,  or  the  complete  and 
irrecoverable  loss  of  sight."  Held  that  the 
notice  was  ambiguous  in  its  terms,  and  must 
be  read  in  the  most  favourable  way  for  the  in- 
sured, and  that  consequently  he  was  entitled  to 
leoover  the  sum  of  £200  for  permanent  partial 
disablement  from  hernia  if  he  had  otherwise 
complied  with  the  conditions  of  the  policy. 
Soott  e.  Scottish  Accident  Insurance  Company 
namited),'p.  475. 
Poor-Settlement— Retideniial  Settlement— Oon- 
Umiity  of  Besidence.  A  workman  cama  to 
reside  in  the  parish  of  South  Leith  at  Whit- 
sunday 1879.  On  9th  April  1884  he  left 
his  wife  and  family  in  a  house  which  he 
bad  taken  there,  and  entered  on  a  business 
engagement  in  Cupar,  where  he  lived  in 
lodgings.  His  wife  and  family  remained  in 
the  same  house  in  South  Leith  until  26th  May 
1884,  when  he  removed  them  to  a  house  which 
he  bad  taken  for  a  year  in  Cupar,  and  in  which 
be  lived  with  them  until  the  month  of  October 
following.  Between  9th  April  and  26th  May 
he  had  visited  his  wife  and  children  nearly 
every  Saturday,  and  bad  remuned  with  them 
nntil  the  following  Monday  morning.  Held 
tbat  a  residential  settlement  had  not  been  ac- 


quired in  the  pariah  of  South  Leith  by  himself 
and  his  family.  Oreig  (Inspector  of  Poor  of 
City  Pariah,  Edinburgh)  t>.  Simpson  (Inspector 
of  Poor  of  South  Leith),  p.  19. 

Poor — Poor's  Boll— Appeal  from  Sheriff  Court, 
and  Reporters  divided  in  Opinion.  A  pursuer 
in  a  Sheriff  Court  action  for  damages  for  per- 
sonal injury  appealed  to  the  Court  of  Session 
against  the  judgment  of  a  Sheriff,  affirming 
the  judgment  of  his  Substitute,  and  assoilzieing 
the  defenders.  The  pursuer  applied  for  the 
benefit  of  the  poor's  roll,  and  the  reporters  on 
the  probabilis  causa  were  equally  divided  in 
opinion.  The  Court  (following  the  case  of 
Carr,  Ae.  v.  North  British  BaHway  Company, 
November  1,  1885,  18  B.  118)  refused  the 
application.  Watson  v.  Callendar  Coal  Com- 
pany, p.  61. 

Poor  Law—Classifieaiion — Poor  Law  Acts,  8  and 
9  Vict.  cap.  88,  sees.  34  and  86;  24  and  26 
Viet.  cap.  87,  see.  1.  By  the  86th  section  of 
the  Act  8  and  9  Vict.  cap.  88,  it  is  enacted  that 
where  a  certain  mode  of  assessment  is  adopted 
"it  shall  be  lawful  for  the  parochial  board, 
with  the  concurrence  of  the  Board  of  Super- 
vision, to  determine  and  direct  that  the  lands 
and  heritages  may  be  distinguished  into  two  or 
more  separate  elasses,  according  to  the  pur- 
poses for  which  such  lands  are  used  and  ocou- 
'  pied,  and  to  fix  such  rates  of  assessment  upon 
the  tenants  or  occupants  of  each  class  respec- 
tively as  to  such  boards  may  seem  just  and 
equitable."  A  parochial  board  having  adopted 
the  mode  of  assessment  referred  to,  directed, 
with  the  concurrence  of  the  Board  of  Super- 
vision, the  lands  and  heritages  in  the  parish  to 
be  distinguished  into  separate  classes,  for 
which  they  fixed  different  rates  of  assessment. 
Subsequently  the  parochial  board  resolved  to 
discontinue  the  clasaification,  and  to  rate  all 
classes  of  property  alike,  and  to  this  resolution 
they  adhered  notwithstanding  the  disapproval 
of  the  Board  of  Supervision.  In  a  special  case 
presented  for  the  parochial  board  and  certain 
ratepayers  who  objected  to  the  new  assessment, 
]ield  that  the  assessment  imposed  in  terms  of 
the  resolution  of  the  parochial  board  was  legal 
and  could  be  enforced.  Parochial  Board  of 
Fordoun  v.  Trefusis  and  Another,  p.  431. 

Poor's  Boll.     See  Po»r. 

Possession — ScUe—Su^iensive  Condition— Hiring 
Agreement — Beputei  Ownership.  A  customer 
obtained  a  harmonium  from  a  firm  of  music- 
sellers  under  a  contraat  whereby  she  undertook 
' '  to  pay  to  them  a  deposit  of  30s.  on  delivery 
of  the  harmonium,  and  a  further  sum  of  £1 
every  four  Weeks  thereafter  as  hire,  until  the 
full  price  shall  have  been  paid,  when  the  goods 
shall  be  the  property  of  the  hirer,  without  any 
further  payment  whatever."  It  was  further 
stipulated  that  until  the  full  sum  was  paid  "  the 
hirer  should  have  no  property  in  the  goods 
otherwise  than  as  a  hirer. "  The  sum  stipulated 
was  deposited  on  delivery,  and  one  instalment 
of  20s.  was  paid ;  thereafter  the  customer  left 
the  country,  and  on  her  instructions  her  furni- 
ture, including  the  harmonium,  was  sold  by 
public  roup.  In  an  action  by  the  music-sellers 
against  the  purchaser  of  the  harmonium,  field 
that  the  pursuers  were  entitled  to  delivery 
thereof,  on  the  ground  that  the  transaction 
between  them  and  their  customer  was  a  sale 
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nnder  a  Bnapensive  oonditisn,  and  that  as  she 
had  not  paid  the  fall  price,  no  right  of  property 
had  passed  to  her,  and  therefore  she  was  not 
in  a  position  to  give  a  good  title  to  the  defen- 
der. Murdoch  &.  Company  (Limited)  e.  Greig, 
p.  323. 

"  FOtuwion  a*  or  for  Human  Food. "  See  Jutti- 
eiary  Catei. 

Power  of  Appointment.    See  Sueeeuicn. 

Poaer  of  Divition,  Exereite  of.     See  Sueeeuion. 

Power  of  Miuion  Committee  to  Dumiu  Minion- 
ary.    See  ChwrA. 

Power  of  Sale.     See  Sueeestion. 

Powert  of  tnutee.  See  Truit  for  behoof  of  Ore- 
ditort. 

Powert  of  Truttee>  under  Truii-Deed.    See  Tru$t. 

Preteriptien — Triennial  Preemption — Gontinu- 
ou»  Account.  A  joiner  sued  the  executrix  of 
a  person  deceased  for  payment  of  an  account 
extending  over  many  years,  and  which  ex  fade 
was  capable  of  division  into  three  parts — (1) 
a  portion  for  jobbing  work;  (2)  a  portion 
said  to  bare  been  incurred  for  work  and 
materials  supplied  in  a  building  contract ;  (3) 
a  portion  consisting  of  a  few  small  items  for 
jobbing  during  the  last  seren  years  of  the 
deceased's  life.  The  whole  was  charged  as  a 
oontinuous  account.  Held,  in  a  question 
whether  it  or  part  of  it  was  prescribed,  that 
it  must  all  be  treated  as  a  continuous  aocoont, 
and  that  the  executrix  was  not  entitled  to 
treat  the  first  and  second  portions  as  running 
a  separate  period  of  prescription.  Boes  v. 
Oowie,  p.  131. 

Preteniment.     See  Bill  of  Exchange. 

Pretumption.    See  BarJcruptey. 

Pretiout  Oonvietion.     Bee  Juitidary  Cote*. 

Principal  and  Agent — Trtittfor  Oreditort — Right 
in  Security.  A  trader  oouTeyed  bis  whole 
estates,  including  his  business,  to  a  trustee  for 
behoof  of  his  creditors.  In  terms  of  the  trust, 
the  trader  continued  to  conduct  the  business 
as  manager  for  the  trustee,,  and  ordered  the 
necessary  supplies,  which  were  paid  for  by 
the  trustee.  A  merchant  who  in  knowledge 
of  the  trust  arrangement  had  supplied  goods, 
raised  an  action  against  the  trustee,  as  prin- 
cipal of  the  trader,  for  the  price  thereof. 
Hdd  (rev.  Lord  Trayner)  that  the  trustee  was 
liable  for  payment  of  these  goods  because 
they  had  been  ordered  by  his  manager.  Ford 
&  Sons  V.  Stephenson,  p.  13. 

See  Contract. 

Prior  Debt.     See  Bankrupieg. 

Private  Railway.    See  R^ration. 

Privilege.     See  Reparation. 

Privileged  Statement.     See  Reparation, 

Probable  Caute.    See  Reparation. 

Pro  Inditito  Property.     See  Right  in  Security. 

Procem  —Multiplepoinding  —  Vlaime — Expeniet. 
In  a  multiplepoinding  raised  by  trustees  to 
determine  the  right  to  a  certain  portion  of  a 
truster's  estate  the  question  in  the  competition 
was  argued  between  the  heir-at-law  of  the  trus- 
ter and  one  of  four  next-of-kin.  As  a  result  the 
latter  secured  a  judgment  that  the  fund  was 
in  great  part  moveable,  but  was  found  liable 
in  certain  expeuses  to  the  heir-at-law  in  respect 
of  failure  in  certain  contentions.  The  respec- 
tive rights  of  the  heir-at-law  and  the  next-of- 
kin  having  been  thus  determined,  the  three 
other  next-of-kin  lodged  claims.     Held  that 


they  could  only  be  allowed  to  participate  in 
the  fund  on  condition  of  bearing  equally  with 
the  next-of-kin  who  had  litigated  the  question 
all  the  expenses  incurred  by  him,  including 
those  in  which  he  bad  been  found  liable  to 
the  heir-at-law,  as  the  contentions  in  whieh 
he  had  failed  were  not  of  a  reckless  character. 
Cowan's  Trustees  e.  Cowan,  p.  9. 

Proeett — Redaiming-Note —  Competency — Boxing 
in  Vacation  after  Expiry  of  Reclaiming  Dayt— 
Pereonal  DiUgenee  {Scotland)  Act  1838  (1  and 
2  Viet.  c.  114),  tec.  20.  By  the  20tb  section 
of  the  Personal  Diligence  (Scotland)  Act  ten 
days  are  allowed  for  reclaiming  against  inter- 
locutors of  a  Lord  Ordinary  loosing  arrest- 
ments. An  interlocutor  loosing  arrestments 
was  pronounced  on  the  last  Wednesday  of  the 
summer  session.  The  reclaiming  days  con- 
sequently expired  on  a  Saturday  in  vacation, 
on  which  day  the  office  was  closed.  The 
reclaiming-note  was  lodged  on  the  following 
Tuesday,  the  first  day  after  expiry  of  the 
reclaiming  days  on  which  the  office  was  open. 
Held  that  the  reolaiming-note  was  lodged  in 
time.     Henderson  «.  Henderson,  p.  11. 

MuU^lepoinding — Competency.  A  credi- 
tor of  a  deceased  person  raised  an  action 
against  his  executrix,  f  er  payment  of  an  alleged 
debt  exceeding  in  amount  the  apparent  estate, 
which  was  otherwise  sufficient  to  pay  all  claims 
of  creditors  in  full.  Another  creditor  there- 
upon brought  an  action  of  multiplepoinding 
with  the  assent  of  the  executrix,  and  in  her 
name,  against  the  creditors  as  defenders.  Hdd 
that  the  action  of  multiplepoinding  was  com- 
petent. Jamieson  and  Another  e.  Bobertson 
and  Another,  p.  12. 

Expentet — Caution  —  Intolvent  Dtfendtir. 

In  an  action  of  accountiug  by  a  beneficiary 
under  a  trust  against  a  trustee,  it  transpired 
that  the  defender  had  executed  a  trust-deed 
for  behoof  of  his  creditors.  Intimation  of  the 
action  was  made  to  the  defender's  trustee,  who 
declined  to  sist  himself.  HAd  {ret.  Lotd 
Fraser)  that  the  defender  was  entitled  to  liti- 
gate the  question  without  finding  caution  for 
expenses.     Lawrie  e.  Pearson,  p.  37. 

Sheriff— Failure  to  Lodge  Defence* — Pro- 
rogation—Discretion  of  Sluriff— Sheriff  Court 
Act  18.53  (16  and  17  Vict.  c.  80),  tec.  6— 
Sheriff  Court  Act  1876  (39  and  40  Viet.  e.  70), 
tec.  48.  The  statute  of  1853,  sec.  6,  provides 
—  "When  any  condescendence  or  defences  .  .  . 
or  other  paper  shall  not  be  given  in  within  the 
periods  prescribed  or  allowed  by  this  Act,  the 
Sheriff  shall  dismiss  the  action,  or  deceni  in 
terms  of  the  summons,  as  the  case  may  be, 
by  default,  unless  it  shall  be  made  to  appear 
to  his  satisfaction  that  the  failure  to  lodge  such 
paper  arose  from  unavoidable  or  reasonable 
causes,  in  which  case  the  Sheriff  may  allow 
the  same  to  be  received  on  payment  of  such 
sum  in  name  of  expenses  as  he  shall  think 
just."  ...  In  an  action  in  the  Sheriff  Court 
the  Sheriff-Substitute  decerned  against  the 
defender  in  respect  his  defences  were  not  time- 
ously  lodged.  On  appeal  the  Sheriff,  after 
hearing  parties,  recalled  this  interlocutor,  and 
allowed  the  defences  to  be  received  on  payment 
of  ten  shillings  of  expenses.  In  an  appeal  to 
the  Ceurt  of  Seasion,  held  that  the  Sheriff  had 
exeroised  a  discretion  conferred  upon  him  by 
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the  SUtnta  of  1868,  mo.  6,  of  which  he  had 
not  been  deprived  by  the  Statnte  of  1876,  and 
that  the  Ooart  would  not  inquire  whether  or 
not  the  Sheriff  had  exercised  aright  his  atatn- 
tory  discration.     Nicol  e.  Johnston,  p.  61. 

J*roceu — Appeal — Comptteneff — Court  of  Setsion 
Act  1868,  MC.  71— A.  H.,  March  10,  1870 
— Onu$$i»n  to  Lodge  JVtnd  «'»  Time.  In  an 
iq>peal  from  the  Sheriff  Cooit  the  appellant 
failed  to  lodge  prints  within  fonrteen  days 
after  the  Olerk  of  Court  bad  received  the  pro- 
oeas,  in  terms  of  A.S.,  Uaroh  10,  1870,  gee.  3 
(3),  the  appeal  having  been  taken  by  mistake 
to  the  First  Division  instead  of  the  Second 
Division.  The  Conrt,  in  the  eiroumstanoes, 
and  in  view  of  the  faot  that  no  prejudice  had 
bean  raffered  by  the  respondents,  repelled  an 
objeotloa  ta  the  competency.  The  Qlasgow 
and  Soath-Weatem  Bailway  Company  c.  Boyd, 
Gilmour,  A,  Company  and  Others,  p.  84. 

Decree  of  Swmmary  tfjeetion  pom  Agri- 

cultural  Buigeet  for  F^ure  to  Stock— Redue- 
tion  on  the  ground  of  Irregularity  in  Proeeedirigi 
— Compeleney  of  Action  in  Sheriff  Court.  A 
Sheriff  Court  decree  for  seqaestration  of  the 
effects  of  an  agricultural  tenant  for  past  rent 
was  granted  of  consent.  Thereupon  the  land- 
lord moved  for  a  plenishing  order  upon  the 
tenant,  and  for  his  summary  ejection  in  case 
of  failure.  The  tenant  by  minute  stated  that 
be  was  proceeding  to  stock.  The  Sheriff,  in 
respect  of  that  statement,  pronounced  no 
formal  order,  but  remitted  to  a  man  of  skill 
to  see  the  stocking  carried  out,  and  to  report 
within  a  month.  Upon  his  reporting  that 
there  was  no  stock  of  any  kind  upon  the  place, 
the  Sheriff  pronounced  decree  of  summary 
ejection.  Htld  (diet.  Lord  Young)  that  as 
there  had  been  no  formal  order  upon  the  tenant 
there  had  been  no  default,  and  that  the  decree 
ought  to  be  reduced.  Queetion — Whether  an 
action  of  ejection  frem  an  agricultural  subject 
on  aocoimt  of  failure  to  stock  is  competent  in 
the  Sheriff  Court?  Maodonald  e.  Uaokessaek, 
p.  124. 

Triennial    Preeeription  —  Proof    before 

AsttiBer.  In  an  action  upon  a  joiner's  account, 
the  defender  averred  that  two  small  items,  at 
the  interval  of  a  year  from  each  other,  had 
been  inserted  merely  to  prevent  the  account 
from  prescribing,  and  were  not  properly  dne 
by  him  for  work  done  on  his  behalf.  Proof 
before  answer  of  this  averment  (Mowed.  Boss 
«.  Oowie.  p.  181. 

MtiUiplepoinding — CUUm^Riding  Claim. 

In  an  action  of  mnltiplepoinding  a  person  who 
is  creditor  of  a  creditor  of  the  holder  of  the 
fund  cannot  clum  to  be  ranked  directly  on  the 
fond  >n  medio,  nor  can  a  person  who  is  creditor 
of  a  creditor  of  another  claimant  claim  to  be 
ranked  as  a  rider  upon  the  claim  of  that 
elaimant.  In  his  tmst-diipoeition  and  settle- 
ment Maxwell  directed  his  trustees,  in  certain 
eventa  which  happened,  to  realise  the  residue 
of  his  estate,  and  to  pay  one-half  thereof  to 
Oill.  By  indenture  made  between  Oill  and 
certain  persons  named  as  trustees  therein  it 
was  declared  that  the  trustees  should  hold 
Oill's  prospective  share  in  the  residae  of 
Maxwell's  estate  for  behoof  of  Gill,  his  wife, 
and  his  danghter,  and,  inter  alia,  they  were 
diieoted  to  pay  to  Oill  three-fonttha  of  the 


income  which  might  arise  therefrom.  At  the 
date  of  Gill's  death  the  whole  capital  of  his 
share  in  Maxwell's  estate,  and  a  portion  of  the 
income  which  had  become  dne,  was  in  the 
hands  of  Maxwell's  trustees,  who  raised  an 
action  of  mnltiplepoinding  and  exoneration  to 
determine  who  had  right  thereto.  The  trustees 
nnder  the  indenture  appeared,  and  claimed  the 
whole  fund,  and  certiiui  persons  who  alleged 
themselveB  to  be  creditors  of  Gill  claimed  to  be 
ranked  and  preferred  to  the  amount  of  their 
alleged  claims  either  directly  on  the  fund  in 
medio,  or  as  riders  on  the  claim  of  the  trustees 
under  the  indenture,  averring  that  the  inden- 
ture had  been  granted  without  any  considera- 
tion, and  was  invalid  in  competition  with  B's 
creditors  ;  and  further,  that  the  fund  in  medio 
consisted  of  income  dne  to  B  to  an  amount 
more  than  sufficient  to  pay  the  debts  dne  to 
them.  The  Court  repeUed  the  claims  of  the 
alleged  creditors  of  Gill,  either  as  direct  or 
riding  claims,  in  respect  that  they  were  neither 
creditors  of  Hazwell's  trustees  nor  of  the 
trustees  under  the  indenture.  Maxwell's 
Trustees  r.  Gore  and  Others  (Gill's  Trustees), 
p.  292. 

Procete— Caution  for  Evpentei — Purtuer  Living 
in  England  —  Notour  Bankrupt)^ — Debtori 
Scotland  Act  1880  (43  and  44  Vict.  e.  84).  Held 
that  the  pursuer  of  an  action  of  damages  for 
slander,  who  was  living  in  England,  and  was 
notour  bankrupt  in  the  sense  of  the  Debtors(Soot- 
land)  Act  1880,  waa  not  bound  to  find  caution 
for  expenses.     Macrae  e.  Sutherland,  p.  836. 

Nobile  Offleium— Certified  Copy  of  Pro- 
ceeding* in  Seottith  Court* — Clerk'*  Certifleate. 
The  pnrsner  in  an  action  of  damages  for  libel 
depending  in  the  Court  of  Session,  raised  an 
action  in  Ireland  on  the  same  grounds  against 
the  same  parties  who  were  defenders  in  the 
Scottish  action.  On  the  petition  of  the  de- 
fenders the  Court  authorised  and  required  the 
principal  Olerk  of  'Session  to  certify  a  copy  of 
the  proceedings  in  the  Scottish  action  for  pro- 
duction in  the  Irish  Court.  Walter  and  An- 
other, Petitioners,  p.  369. 

-Petition  for  Leave  to  Appeal  to  the  Eoute 


of  liordt.  in  an  action  against  an  heir  of 
entail  in  possession,  the  pursuer  sought  to  have 
it  declared  that  the  defender  bad  entered  into 
a  valid  contract  for  sale  of  the  estate,  and  to 
have  the  defender  ordained  to  implement  that 
contract.  The  Court  unanimously  found  that  a 
valid  contract  of  sale  had  been  entered  into 
between  the  pursuer  and  defender,  and  ap- 
pointed the  pursuer  to  lodge  in  process  a  draft 
disposition  by  the  defender  of  the  estate  in 
favour  of  the  pursuer.  Petition  for  leave  to 
appeal  against  these  judgments  to  the  House 
of  Lords  refuted  on  the  ground  that  further 
questions  of  importance  might  arise  between 
the  parties,  and  that  the  pnrsner  had  an  in- 
terest to  have  the  case  finally  disposed  of 
before  appeal  was  taken.  Stewart  o.  Kennedy, 
p.  890. 

-Action— Delivery  of  Stolen  Qood*.     The 


owner  of  stolen  goods  which  have  been  lodged 
in  the  hands  of  the  official  ctistodier  for  the 
public  interest,  may  present  a  petition  in  the 
Sheriff  Conrt  to  have  the  custodier  ordained  to 
deliver  them.  James  Eaglesham  jt  Company 
o.  Dickson  and  Others,  p.  407. 
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Proee»» — Amendment—  Expemet.  In  an  action  of 
damages  for  slander,  the  Ooort,  holding  the 
pnrsner's  statements  irrelevant,  assoilzied  the 
defender  from  the  action  as  likid,  and  fonnd 
him  entitled  to  expenses.  The  pursuer,  with- 
ont  baying  paid  tiiese  expenses,  raised  a  neyi 
action  against  the  same  defender  in  respect  of 
the  same  alleged  slander,  making  certain  new 
averments  which  woald  have  been  capable  of 
being  added  by  amendment  if  he  had  so  moved 
in  the  previons  action.  Held  that  he  mast  pay 
the  expenses  in  the  previons  action  as  a  condi- 
tion of  insisting  in  the  new  one.  M'Morchy 
«.  Maclnllioh,  p.  421. 

Experuei — Peei  to  Vountd  when  not  Sent 

along  with  Tnitruetioni — A.  of  S.,  15th  Jviy 
1876,  tee.  6.  The  defenders  of  an  action 
were  represented  at  the  dosing  of  the  record 
and  at  the  disenssion  in  the  procednre  roll 
both  by  senior  and  junior  counsel,  but  at  the 
proof  which  followed  no  fee  was  sent  to  junior 
counsel  along  with  his  instructions.  In  the  de- 
fenders' account  of  expenses  this  fee  was  i 
entered  and  claimed  before  the  Auditor.  B.M, 
that  this  was  not  a  "higher  or  additional" 
fee  in  the  sense  of  section  6  of  Act  of 
Sedemnt  1876,  and  the  Auditor's  report  on  the 
account,  inclnding  this  item,  approved.  Sim 
e.  The  National  Heritable  Property  Oompany 
(Limited),  p.  446. 

Appeal   to   Houee    of   Lordi — Execution 

pending  Appeal — Caution.  In  n  petition  for 
execution  pending  appeal  to  the  House  of 
Lords,  the  respondents  argued  that  the  appeal 
would  shortly  be  heard ;  the  amount  decerned 
for  was  unusually  large,  and  could  only  be 
raised  and  transferred  at  great  expense,  which 
would  be  lost  if  the  judgment  was  reversed  on 
appeal.  Held  that  as  the  application  was  only 
granted  on  caution  being  found  for  repetition, 
in  the  event  of  the  judgment  appealed  against 
being  reversed,  no  sufficient  reason  had  been 
assigned  for  departing  froim  the  ordinary  rale.- 
The  Steel  Company  of  Scotland  (Limited)  v. 
Tancred,  Arrol,  k  Company,  p.  466. 

Animdment  of  Record— Court  of  Seuion 

Act  1868,  see.  29.  An  action  was  raised  to 
have  a  steamship  forthwith  delivered  to  the 
pnrsaers,  "  or  alternatively,  in  the  event  of  the 
defender  .  .  .  failing  so  to  deliver  to  the  pur- 
suers the  said  steamship,"  to  have  the  whole 
defenders  found  liable  in  damages.  After  evi- 
dence had  been  lad,  which  dealt  with  damage 
sustained  before  the  raising  of  the  action,  and 
judgment  had  been  pronounced  in  the  Outer 
House,  the  pursuers  and  reclaimers  moved  to 
be  allowed  to  substitute  for  the  words  quoted 
above,  the  words  "and  in  any  event"  Held 
that  the  amendment  was  incompetent,  as 
thereby  a  "larger  sum"  and  "another  fund 
than  that  specified  in  the  original  summons" 
would  be  submitted  to  the  adjudication  of  the 
Court.  Laming  &  Company  e.  Seater  and 
Others,  p.  600.    . 

Expenie* — Land*    Olaute*    OontoUdaiion 

{Scotland)  Act  1845  (8  Vict.  cap.  19),  lee.  79 
—  Entail  —  Petition  for  Invettment  of  Sum 
Awarded  to  Heir  of  EntaU.  The  Lands  Clauses 
Consolidation  (Scotland)  Act  184,5  provides  by 
section  79  that  where  money  has  been  deposited 
in  bank  under  the  Act  "it  shall  be  lawful  for 
the  Court  of  Session  to  order  the  expenses  of 


the  following  matters  ...  to  be  paid  by  the 
promoters  of  the  undertaking ;  (that  is  to  say) 
.  .  .  the  expense  of  the  investment  of  sooh 
monies  in  Government  or  real  securities,  .  .  . 
and  also  the  expense  of  obtaining  the  proper 
orders  for  any  of  the  purposes  aforesaid.'!  A 
sum  of  money  awarded  to  an  heiress  of  entail 
in  possession,  under  the  Lands  Clauses  Con- 
solidation (Scotland)  Act  1845,  for  land  taken 
by  a  railway  company,  and  deposited  in  bank 
under  the  Act,  was,  under  the  authority  of  the 
Court,  in  part  applied  in  payment  of  permanent 
improvements,  and  the  balance  invested  on 
heritable  security.  The  railway  oompany  paid 
the  expenses  of  the  application.  Some  yean 
thereafter  the  heiress  of  entail  obtained 
authority  from  the  Court  to  uplift  part  of  the 
money  so  invested  and  apply  it  in  payment  of 
fnrther  improvement  expenditure.  The  ex- 
pense of  this  application  was  also  paid  by  the 
railway  oompany.  Subsequently  the  debtor 
in  the  bond  paid  up  the  amount  remaining  so 
invested,  and  the  then  heir  of  entail  in  posses- 
sion, having  expended  a  like  sum  in  improve- 
ment expenditure,  prvsente  a  petition  to  have 
the  money  applied  in  repayment  thereof,  and 
prayed  that  the  railway  company  should  be 
found  liable  in  the  expense  of  the  application. 
The  date  of  this  application  was  more  than 
nineteen  years  after  the  date  of  the  award. 
Held  that  the  railway  company  were  not  liable. 
Logan,  Petitioner,  p.  521. 

Process— Appeal— Competenei/— Judicature  Act 
1825  (6  Oeo.  TV.  e.  120),  tec.  iO— Act  of 
Sederunt,  nth  July  1828,  tee.  5.  Held  (follow- 
ing the  oases  of  Kinnee  v.  Fleming,  Janoaiy 
16,  1881,  8  B.  886,  and  Duff  v.  Sfeuart, 
October  20,  1881,  9  B.  17)  that  an  appeal  to 
the  Court  of  Session  for  jury  trial,  which  was 
not  taken  within  Bfteen  days  of  the  interlocntor 
allowing  proof,  was  incompetent  Question— 
Whether  to  prevent  hardship  the  Court  could 
have  admitted  the  appeal  notwithstanding  the 
terms  of  the  Act  of  Sederunt  Case  of  Boyd, 
Oilmour,  <fi  Company  v.  Olatgow  and  South- 
Western  Railway  Company,  November  16, 
1888,  16  B.  104,  eomm,ented  upon  and  di*- 
tinguished.    Williams  «.  Watt  &  Wilson,  p.  686. 

Issue — Interlocutor  Approving  and  FHting 

Day  of  Trial— Motion  to  Vary  Issue — Court  of 
Session  Act  1850  (13  and  14  Viet.  cap.  36),  see. 
iO— Court  of  Session  Act  1868  (31  and  32  Viet 
cap.  100),  sec.  28.  An  interlocutor  approved 
of  issues  as  adjusted,  and  fixed  a  day  for  the 
trial  of  the  cause.  Held  that  the  defender  was 
not  thereby  precluded  from  moving  the  Court 
to  vary  the  terms  of  the  said  issues,  and  an 
objection  that  the  motion  was  made  too  late 
rolled.  Craig  v.  Jex  Blake,  9  Macph.  715, 
distinguislied.     Crouoher  ».  Inglis,  p.  541. 

Jury  Trial— Abandonment  of  Action- 
Judicature  Act  1826  (6  Oeo.  IV.  cap.  120), 
sec.  10— Act  of  Sederunt,  16th  Feb.  1841, «««.  46. 
The  Judicature  Act  1825,  sec,  10,  provides, 
inter  alia—"  .  .  .  The  pursuer  has  it  in  his 
power  to  abandon  the  cause  on  paying  fall 
expenses  or  costs  to  the  defender,  and  to  bring 
a  new  action  if  otherwise  competent."  The 
Act  of  Sederunt,  16th  February  1841,  sec.  46, 
provides — "If  it  shall  be  made  to  appear  to  the 
Court  that  a  party  has  abandoned  Us  suit, .  .  . 
the  Court  shall  proceed  therein  as  in  cases  in 
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-^rhieh  parties  are  held  as  oonfeMed." .  .  .  Th« 

pursuer  of  an  action  lodged  a  minute  in  pro- 

oeaa  abandoning  "the  eaoia  in  terms  of  the 

statnte,"  bat  he  failed  from  porerty  to  pay 

the  taxed  amount  of  the  defender's  account  of 

expenses.     On  the  motion  of  the  defender, 

and  on  the  pnrsnar's  consent,  the  Oonrt  aunU 

tied  the  defender  from  the  oonolnsions  of  the 

action.    Boss  e.  Mackenzie,  p.  600. 

JF'roeeu—Jurff  Trial — Iitua— Appeal  to  the  E»ut» 

ef  Lord* — C&nqieteney  of  Motion  to  proceed  with 

Vaute  pending  Appeal.    In  an  action  of  rednc- 

tion  of  miaaiyes  of  sale  the  Court  (Lord  Shand 

diat.)  approved  of  an  issue  for  the  tiial  of  the 

cause,   bat  disallowed    certain   other   issues. 

The  defender  thereafter  moved  to  bava  a  day 

fixed  for  the  trial  of  the  cause,  but  the  Court, 

in  respect  that  the  pursuer  had  presented  a 

petition  to  the  House  of  Lords  against  the 

interloentor  approving  of  the  issue,   refused 

the  motion.    Stewart  «.  Kennedy,  p.  625. 

Sedaiming-Note  —  CompeUnee  —  Court   of 

iS«Hion.de(l868,«ee«.  53and54.  An  interlocutor 
repelling  an  objection  to  the  competency  of  a 
moltiplepoinding  on  the  ground  that  there  has 
been  no  doable  cUstress,  ean  only  be  reclaimed 
against  within  ten  days,  and  with  the  leave  of 
the  Lord  Ordinary.  Stewart  v.  Onthrie  and 
Others,  p.  656. 

Redaiming-Note — Proqf— Court  ofSeuion 

Act  1868  (31  and  32  Viet.  cap.  100),  tec*.  27 
and  t9—A.8.,  \Qth  March  1870,  tec.  1,  lub-tec 
6,  and  tec  2.  An  interloentor  by  which  the 
liord  Ordinary  closes  the  reeord  and  assigns  a 
day  "for  the  adjustment  of  issues,"  is  not  an 
mterlocutor  deciding  the  manner  in  which  proof 
is  to  be  taken,  and  cannot  therefore  be  reclaimed 
t^^inst  without  leave  under  the  28th  section  of 
the  Court  of  Session  Act  1868.  J.  S.  Virtue  & 
Company  (Limited)  o.  Brown,  p.  675. 

-Ama^hnent  of  Record — Purtuer  Suing  in 


Jfete  Charaeter— Sheriff  Courts  Act  1876  (39 
and  40  Viet.  cap.  7»),  tee.  24.  Section  24  of 
the  Sheriff  Courts  Act  1876  enacts— "The 
sheriff  may  at  any  time  amend  any  error  or 
defect  in  the  record  in  any  action,  .  .  .  and 
all  such  amendments  as  may  be  necessary  for 
the  purpose  of  determining  in  the  action  the 
real  question  in  controversy  between  the  parties 
shall  be  so  made."  ...  A  widow  brought  an 
action  as  an  Individual  to  recover  certain  sums 
which  she  alleged  to  be  due  to  her.  There- 
after, having  served  as  executrix-dative  to  her 
deceased  huaband,  she  lodged  a  minute  craving 
to  be  allowed  to  insist  in  the  action  In  that 
character.  jB'eid  that  the  proposed  amendment 
exceeded  the  power  conferred  on  the  Sheriff 
by  the  Act,  and  the  minute  reftued.  Tumbull 
t.  Veitoh,  p.  762. 

Arbitration — Deeree-Arbitral — BeduAUon. 

In  a  redaction  of  a  decree-arbitral  on  the 
ground  that  the  arbiter  had  given  decree  for 
a  larger  sum  in  name  of  penalties  than  was 
claimed  by  the  party  in  whose  favour  decree 
was  granted,  the  latter  offered  to  discharge  the 
excess.  The  Court  luld  that  the  proper  remedy 
was  to  reduce  the  decree  quoad  the  excess. 
Adams  v.  Orest  North  of  Scotland  Railway 
Company,  p.  765. 

See  Railwaj/. 

Profitt  or  Oaini.    See  Sevenue. 

Prvmittory-lfate.    See  Bill  of  ExeJiange. 


Proof—Perjurtf—Svbomatim  of  Perjury.  On 
16th  November  1888  the  Court  pronounced 
the  following  interlocutor — "The  Lords 
having  heard  counsel  for  the  parties  on  the 
reclaiming^iote  for  the  pursuer  against  Lord 
Eraser's  interlocutor  of  80th  June  1888,  Becal 
the  said  intarloctuor  in  hoe  statu :  Allow  the 
pursuer  to  amend  the  record  and  the  defender 
to  answer  the  amendments,  and  in  order 
thereto  open  up  the  record,  and  the  amend- 
ments and  answers  having  been  made  of  new, 
elose  the  record  as  amended :  Before  further 
answer,  and  reserving  all  qnestioneof  expenseB, 
allow  the  pursuer  a  proof  of  her  averments 
with  regard  to  the  subornation  of  Elizabeth 
Fairbaim  and  Christina  Bamsay  Fairbaim : 
Appoint  the  same  to  proceed  before  Lord 
Butherfurd  Clark  at  such  time  and  place  as 
his  Lordship  shall  fix,  and  grant  diligence  at 
the  instance  of  the  pursuer  against  witnesses 
and  havers."  Proof  before  answer  was  led, 
and  the  Court  after  considering  the  proof  and 
hearing  arguments,  pronounced  this  inter- 
locutor— "The  Lords  having  resumed  con- 
sideration of  the  cause,  with  the  proof  adduced 
under  the  interlocutor  of  15th  November  last, 
Find  the  averments  of  the  pursuer  irrelevant : 
Dismiss  the  action :  Find  the  defender  entitled 
to  expenses. "    Begg  v.  Begg,  p.  402. 

Secondnry  Evidence — Skilled   Witnesies — 

Value  of  Colliery.  In  an  action  of  reduction 
of  a  mortis  cauta  trust-settlement  and  codicil, 
on  the  ground  of  facility  and  circumvention, 
the  Court  granted  a  warrant  ordaining  the 
defenders  to  allow  an  inspection  of  the  plant, 
machinery,  and  working  plans  of  certain  col- 
lieries— a  large  share  in  which  belonged  to 
the  trust-estate — the  object  being  to  obtain 
evidence  of  their  value  for  the  purposes  of  the 
pursuer's  case.  Hamilton  v,  Hamilton's  Trus- 
tees, p.  679. 

See    Bankruptcy  —  Justieiary    Oatei  — 

Foreign — Cautionary  Obligation  —  Process — 
Company. 

Preef  before  Annoer.    See  Procett. 

Proof  bif ore  Lord  Ordinary.    See  Reparation. 

Proof  of  Oontmtby  C»-Cautionor.    See  Cautioner. 

Proof  of  Lott.    Bee  Bill. 

Property— Feu-Charter— Deteription  by  Bound- 
aries Inconsistent  with  Measurenentt—Plan. 
A  feu-charter  described  the  subject  by  bound- 
aries. It  also  described  it  by  measurements, 
and  referred  to  a  plan  annexed.  The  measure- 
ments and  plan  agreed,  but  they  were  iacon- 
sistent  with  the  boundaries  specified.  In  a 
question  as  to  the  extent  of  the  subject,  held 
'  that  the  boundaries  must  prevail.  Lord  Young 
dissented,  on  the  ground  that  the  intention  of 
parties  was  that  shown  by  the  measurements 
and  plan.  Currie  o.  Campbell's  Trustees,  p. 
170. 

Mutual    WaU— Common  Author.      The 

proprietor  of  two  adjoining  houses,  by  his 
settlement  left  on*  to  one  daughter  and  the 
other  to  another  daughter.  The  conveyance 
of  each  house  was  in  similar  terms,  and  each 
was  described  as  bounded  by  the  ether.  The 
gable  wall  of  one  bouse  formed  part  of  the 
back  wall  of  the  other.  In  an  action  of 
declarator  by  one  of  the  daughters  against  the 
other,  held  that,  in  the  absence  of  any  evidence 
to  the  contrary  in  the  titles,  this  wall  must  be 
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presnmcd  to  b«  mattial.  Oathbert  v.  Whitton 
and  Others,  p.  179. 

Prorogation.     See  Proeets. 

Proteeution*  in  Forms  Preteribed  by  Local  Poliu 
Act.    See  Jnttieiary  Oates. 

Provition  to  Breet  Wooden  Building  RtrnvoaMt  at 
Bnd  of  Leone.     See  Valuation  Boll. 

Proviiions  for  Younger  Children.     See  Entail. 

Public  Company — Voluntary  Winding-up— Peli- 
tionfor  Supervision  Order  and  for  Appointment 
of  Additional  Liquidator — Companiei  Act  1862 
(26  and  26  Viet.  c.  89),  ua.  147,  149,  and  150. 
Upon  Ist  November  a  publio  company  went 
into  Tolantary  liquidation  after  a  resolution 
passed  by  a  large  majority,  both  in  number 
and  value,  of  the  shareholders,  and  a  liquidator 
was  appointed.  Of  the  same  date  the  liquidator 
issued  a  circular  to  the  shareholders  intimating 
a  proposal  to  sell  a  colliery  belonging  to  the 
company  at  sn  upset  price,  and  reqoesting 
answers,  if  any',  before  12th  Hovember.  No 
answers  were  received,  and  upon  12th  Novem- 
ber the  colliery  wag  advertised  for  sale  upon 
22nd  November  at  the  upset  price.  It  had 
been  offered  for  sale  on  several  recent  occasions. 
Upon  8rd  November  a  petition  for  a  super- 
vision order  and  for  the  appointment  of  an 
additional  liquidator  was  presented  by  one  of 
the  shareholders  of  the  company,  and  after- 
wards concurred  in  by  thirteen  others.  In 
said  petition  objection  was  taken  to  the  proposal 
to  sell  the  colliery  at  present,  but  no  allegations 
were  made  against  the  liquidator  already  ap- 
pointed, nor  any  objection  taken  to  the  pro- 
posed upset  price.  The  case  was  put  out  for 
hearing  upon  21at  November,  and  upon  the 
evening  of  20th  November  a  minute  was 
lodged  by  the  petitioners  making  certain 
accusations  against  the  bona  fidet  of  the  liqui- 
dator, and  objecting  to  the  lowness  of  the 
upset  price  and  to  the  shortness  of  the  notice 
of  sale.  The  Court  refused  the  prayer  of  the 
petition,  holding  that  the  statements  in  the 
minute  came  too  late.  Mitchell  and  Others  o. 
Bawyards  Goal  Company  (Limited),  p.  88. 

Voluntary    Liquidation — Application    to 

Court  by  Liquidator  for  Poioers— Companies 
Act  18G2  (26  and  26  Viet.  e.  89).  The  Com- 
pauies  Ast  1862,  sec.  138,  provides — "When a 
company  is  being  wound  up  voluntarily  the 
liquidators  or  any  contributory  of  the  company 
may  apply  to  the  Court  in  .  .  .  Scotland  .  .  . 
to  determine  any  question  arising  in  the  matter 
of  such  winding-up,  or.  to  exercise,  as  respects 
the  enforcing  of  calls,  or  in  respect  of  any 
other  matter,  all  or  any  of  the  powers  which 
the  Court  might  exercise  if  the  company  were 
being  wound  up  by  the  Court,  and  the  Court, 
...  if  satisfied  that  the  determination  of  such 
question,  or  the  required  exercise  of  power, 
will  be  just  and  beneficial,  may  accede  wholly 
or  partially  to  such  application,  on  such  terms 
and  subject  to  such  conditions  as  the  Court 
thinks  fit."  .  .  .  A  shareholder  in  a  company 
which  was  being  voluntarily  wound  up  applied 
to  the  Court  for  the  rectification  of  the  register 
by  the  deletion  of  his  name  therefrom  in 
respect  of  certain  shares  standing  therein  in 
his  name.  The  liquidator  of  the  company 
came  to  terms  with  the  petitioner,  and  by  not« 
applied  to  the  Court  to  sanction  the  com- 
promise, and  the  Court,  in  terms  of  section  138 


above  quoted,  and  without  inquiry,  approved 
of  the  minute  of  agreement,  and  authorised 
the  rectification  of  the  register  in  terma  there- 
of. Simpson  •.  Horsburgb  (Liquidator  of  the 
Boson  Oil  Company,  Limited),  p.  300. 

Public  Company— Contract— Fraud — Beduetion— 
Action  by  Single  Shareholder.  A  shareholder  of 
a  public  company  brought  an  action  of  reduc- 
tion of  a  contract,  alleging  that  it  had  been 
entered  into  fraudulently  and  collusively,  and 
that  the  directors  were  thereby  serving  other  in- 
terests than  those  of  the  company.  HM  that  ai 
fraud  bad  been  relevantly  averred,  the  action 
could  competently  be  maintained  at  the  in- 
Btance  of  a  single  shareholder,  and  a  plea  of  no 
title  to  sue  repealed.  Rixon  c.  The  Edinburgh 
Northern  Tramways  Company,  p.  405. 

Bankruptcy  of  a  Shareholdier — Bectifieation 

of  Begiiter— Companies  Act  1862  (25  and  26 
Viet.  eap.  89),  sees.  85, 36,  and  62.  A  shareholder 
in  a  public  company  which  had  a  large  uncalled 
capital  was  sequestrated,  and  after  payment  of 
a  composition  he  was  re-invested  in  his  estates. 
Hdd  that  the  amount  unpaid  on  his  sharea  did 
not  form  part  of  his  debts  and  obligations  from 
which  he  was  discharged  in  the  sequestration 
proceedings,  and  an  application  by  him  to  have 
the  register  of  the  company  rectified  by  the 
deletion  of  his  name  therefrom  refused.  Taylor 
e.  The  Union  Heritable  Securities  Company, 
Limited,  p.  642. 

Public-House— Home Drummond  Act  (9  Geo,  IV. 
cap.  68),  see.  14 — Publicans  Certificate  (^Scot- 
land Act  1876  (39  and  40  Vict.  cap.  26),  see.  6 
— New  Certificate — Appeal  to  Quarter  Sessions. 
Section  14  of  the  Home  Drummond  Act,  which 
provides  for  appeal  to  Quarter  Sessions  against 
the  grant  of  a  new  certificate,  has  been  super- 
seded by  see.  6  of  the  Publicans  Certificates 
(Scotland)  Act  1876,  which  provides  for  the 
samd  being  confirmed  by  the  County  Licensing 
Committee.  A  new  public-house  certificate 
having  been  granted,  an  appeal  thereagainst 
by  a  justice  of  the  peace  to  the  Quarter 
Sessions  of  the  county  was  sustained,  and  the 
licence  was  refused.  Held  that  the  application 
should  have  been  to  the  standing  committee  of 
the  justices  of  the  peace,  whose  decision  la  now 
in  place  of  the  former  right  of  appeal,  and  the 
appeal  and  decrees  thereon  reduced.  Booth  e. 
Napier  and  Another,  p.  528. 

See  Justiciary  Cases — Revenue. 

PubUe  Bates — Assessment- Liability  for  Rates 
on  Unpaid  Bents—  Valuation  {Scotland)  Act 
1854  (17  and  18  Viet.  c.  91),  sees.  31  and  S3— 
The  Crofters  Holdings  (Scotland)  Acts  1886  and 
1887,  49  and  50  Via.  c.  29,  sec.  6,  and  50  aiid  61 
Vict.  c.  24,  sec.  2.  A  landed  proprietor  refused 
to  pay  certain  publio  rates  on  the  ground  that 
the  rents  to  which  they  ware  applicable  had 
not  been  paid  by  her  tenants.  In  an  action 
at  the  instance  of  the  collector  of  public 
rates  for  the  parish,  held  [diss.  Lord  Lee) 
that  as  the  assessment  had  been  duly  levied 
on  the  basis  of  the  valuation  roll  the  proprie- 
tor was  liable  to  pay  them.  Macfarlane  c. 
Matheson,  p.  155. 

Public  Bight.    See  Appeal  to  House  of  Lords. 

Public  School     See  Beparation. 

Pupil — Tutor- Chiardianskip  of  Infants  Act 
1886  (49  and  60  Viet.  e.  27),  see.  S.  SecUon 
2  provides — "  On  the  death  of  the  father  of 
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an  infant,  .  .  .  the-mothar,  if  tiirTiviog,  shall 
be  guardian  of  Bach  infant,  either  alone  when 
no  gaardian  has  been  appointed  by  the  father, 
or  jointly  with  any  gnndian  appointed  by  the 
father.  Whea  no  gaardian  haa  been  appointed. 
by  the  father,  .  .  .  the  Coort  may,  if  it  shall 
think  fit,  from  time  to  time,  appoint  a  guardian 
or  goardiang  to  act  jointly  with  the  mother. " 
By  Beotion  8  "  gaardian"  meane  "tutor,"  and 
"  infant"  means  ' '  pnpil. "  Where  a  father  had 
died  without  making  any  nomination  of  tutors 
or  oarators  to  hia  pupil  child,  the  Court,  on 
tbe  appUoatioB  of  the  next-of-kin  of  the  pnpil 
on  the  father's  side,  appointed  the  brother  of 
the  widow  to  act  jointly  with  her  as  tutor  to 
the  pnpiL  Martin  and  Others  e.  Stewart, 
p.  128. 

J'urehau  by  Company  of  U*  own  Shan*.  See 
SaTikruptqf. 

2*urtuer  Lmng  in  England.     See  Proeeti. 

J^irtuer  Suing  in  New  CharaeUr.    See  J'tveet*. 

Qualified  Aeeepianee.     See  8aie. 
Quation  of  Staiui.    See  Juriidietion. 

SeuUeal  Right  of  Bankrupt  in  EttaU  after  Bit- 
eharge  without  Composition.     See  Bankruptcy. 

SaUway — Undue  Preference — Di^erenee  of  Bate* 
overiame  Portion  of  the  Lineof  BaOiaay — RaU- 
UKiy  OlauMe  ConeoUdation  {^Scotland)  Act  184S 
(8  and  9  Viet,  c  33),  »ee.  88.  The  83rd  aection 
of  the  Railways  Consolidation  (Scotland)  Act 
1845  proTided  for  the  alteration  or  variation  of 
snch  tolls  as  a  railway  company  might  by 
special  Act  be  entitled  to  charge,  "provided 
that  all  BQch  tolls  be  at  all  times  charged  equally 
to  all  persons,  and  after  the  same  rate  ...  in 
respect  of  all  passengers  and  of  all  goods  or 
earriages  of  the  same  description,  and  oon- 
Teyed  or  propelled  by  a  like  carriage  or  engine, 
passing  only  over  the  same  portion  of  the  line 
of  railway  under  the  asma  circumstances."  .  .  , 
A  railway  company  charged  a  certain  rate  per 
mile,  and  every  part  of  a  mile  was  accounted  a 
whole  mile.  Held  that  each  mile  was  to  be 
considered  as  a  unit  in  determining  the  "por- 
tion" of  the  railway  over  which  the  traffic  of 
two  different  coalmasters  passed,  just  as  it  wag 
considered  a  unit  in  fixing  the  charges  which 
the  railway  company  were  entitled  to  make  in 
respect  of  such  traffic,  and  that  where  the  sid- 
ings of  two  collieries  joined  the  main  line  at 
different  distances  from  the  terminus  of  their 
respective  journeys,  but  were  within  the  same 
mile  from  it,  the  traffic  of  both  passed  over 
"the  same  portion  of  the  railway"  within  the 
meaning  of  the  83rd  section  of  the  statute. 
The  Bellfield  CoUiery  siding  joined  the  down 
line  of  the  railway  to  Troon.  The  Wellington 
Colliery  siding  joined  the  up  line  of  the  rail- 
way at  a  point  416  yards  nearer  Troon  than  the 
Bellfield  siding.  Wellington  Colliery  traffic  for 
Troon  was  carried  back  by  the  railway  company 
to  cross-over  points  in  the  immediate  vicinity 
of  the  Bellfiled  siding.  Wellington  traffic  was, 
however,  invariably,  and  Bellfield  traffic  usu- 
ally, carried  to  a  siding  beyond  Hurlford 
station,  and  there  marshalled  for  despatch  to 
Troon.  BothcoUieries  were  within  the  same  mile 
from  Troon.  The  railway  company  charged  a 
certain  rate  per  mile,  and  every  part  of  a  mile 
waaaoeonnted  a  whole  mile.  In  an  action  at  the 


instance  of  the  Bellfield  Colliery  proprietors 
against  the  railway  company  on  the  ground 
of  undue  preference  in  the  rates  charged  for 
the  Wellington  traffic,  the  defenders  contended 
that  their  contract  was  to  carry  the  traffic  of 
each  oolliery  to  Troon  from  the  respective 
points  where  it  reached  their  railway,  and 
that  inasmuch  as  the  pursuers'  siding  joined 
the  railway  416  yards  further  from  Troon  than 
the  Wellington  siding,  their  traffic  was  net 
carried  "over  the  same  portion  of  the  line  of 
railway.  HeU  that  the  traffic  of  the  two  col- 
lieries was  carried  "over  the  same  portion"  of 
the  railway.  Opinion  that  the  traffic  of  both 
collieries  must  be  viewed  as  carried  to  Troon 
from  Hurlford  station,  and  therefore  that  it 
passed  "over  the  same  portion"  of  railway. 
Yeats'  Trustees  (Bellfield  Colliery  Company)  v. 
The  Glasgow  and  South- Western  Railway  Com- 
pany, p.  386. 

Railway — Land*  Olauie*  Uojuolidation  (Scotland) 
Act  1845,  ue.  120 —"  Superfluoui  Landi." 
Held  that  a  piece  of  ground,  acquired  by  a 
railway  company  under  compulsory  powers, 
which  had  not  been  used  or  disposed  of  by  the 
company  more  than  ten  years  after  the  com- 
pletion of  their  works,  for  which  they  had  no 
immediate  use,  and  which  could  only  be  utilised 
if  additional  ground  were  acquired  under 
speeial  Act  of  Parliament,  had  become  super- 
fluous land  within  the  meaning  of  the  120th 
section  of  the  Lands  Clauses  Consolidation 
(Scotland)  Act  1846.  Sir  Archibald  D.  Stewart 
o.  Highland  Railway  Compauy,  p.  438. 

Undue  Preference  —  Difference  of  Ratet 

over  Same  Line  of  Railway — Railway  Ctantee 
Coniolidation  {Scotland)  Act  1845  ( 8  and  9  Viet. 
e.  33),  tee.  83— Relevancy.  In  an  action  at  the 
instance  of  a  railway  company  for  rates  charged 
for  the  carriage  of  goods,  held  that  averments 
were  relevant  to  entitle  the  defenders  to  a 
proof  that  the  pursuers  had  charged  other 
traders  lower  rates  for  goods  of  the  same 
description  conveyed  or  propelled  by  carriages, 
or  engines  passing  only  over  the  same  portion 
of  the  lines  of  the  pursuers'  railway.  The 
Caledonian  Railway  Com{>any  v.  Alexander 
Cross  &  Sons,  p.  447. 

Undue    Preference  —  The    Railway   and 

OancU  Traffic  Act  1864  (17  and  18  Viet.  e.  31), 
see.  2S  —  Proeet* — Railway/  Committionert — 
The  Railway  and  Canal  Traffic  Act  1888  (61 
and  62  Viet.  e.  26),  tee.  68.  The  Railway  and 
Canal  Traffic  Act  1864  provides  that  no  railway 
company  is  to  give  an  undue  preference  to  any 
person,  compauy,  or  description  of  traffic. 
Held  (following  the  case  of  Murray  t.  The 
OUugow  and  South-  Weetern  Railway  Company, 
November  29,  1883,  11  B.  205)  that  interdict 
is  the  only  remedy  in  a  claim  against  a  railway 
company  for  violation  of  the  Statute  ef  1854  ; 
that  the  defenders'  averments  that  the  railway 
company  had  granted  undue  preferences  to 
other  traders  in  violation  of  the  statute  were 
irrelevant;  and  a  motion  by  the  defenders 
that  the  case  be  transferred  to  the  Railway 
Commissioners  refused.  Observed  that  any 
proceeding  before  the  Commissioners  to  inter- 
rupt the  illegal  practice  of  which  the  defenders 
complained  must  be  in  the  form  of  a  complaint 
to  stop  illegal  proceedings,  and  not  in  the  form 
of    >  claim   for   payment   of   money.     The 
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Caledonian    Bailway  Company  o.    Alexander 
OroM  &  Sons,  p.  447. 

Railway.    See  Carrier — Reparation— Mevenue. 

Rape.    See  Juitieiary  Oasei. 

Ratifieation  of  Court.     See  Entail. 

Real  Burden.     See  titieceuion. 

Rea»onalie  Preeautioni  for  Safety  of  Public.  See 
Reparation. 

Reeal.    See  Bankruptey. 

Reeal  of  Arrestment.    See  Arreitment. 

Ree*iptfor  Writ*.    See  RigM  in  Security. 

Bectaiming-Note.    See  Procett. 

Reeompente.    See  Implied  Contract. 

ReetijCxttion  of  Regitter.  ^eo  Bankruptcy— Pub- 
lie  Company. 

Reduction.  See  Husband  and  W^« — Publie  Com- 
pany —  Bankruptcy  —  Contract  —  Procett  — 
Arbitration. 

Reduction  of  Rent.     See  Valuation  RoU. 

Reduction  of  Transfer.    See  Bankruptcy. 

Reduction  on  the  Oround  of  Irregularity  in  Pro- 
eeedingt.    See  Procett. 

Reference.    See  Arbitration. 

Refutal  to  Allow  Vaeeination.  See  Justiciary 
Catet. 

Rei  Tnierventut.  See  Landlord  and  Tenant— 
Husband  and  Wife. 

Belevaney.  See  Justiciary  Casei— Husband  and 
W^e — Railway — Reparation. 

Relief.    Bee  Cautioner— Superior  and  Vaital. 

Remit  to  obtain  Further  Information.  See 
Valuation  Roll. 

Reneieal  of  Debenture.    See  Renenue. 

Rent  Due  and  Payable  after  Term  of  Entry.  See 
Sale. 

Reparation— Private  Line  of  Railway — Rea»m- 
aile  Precautions  for  Safety  of  Public.  While  s 
train  of  waggons  was  being  shunted,  at  mode- 
rate speed  and  with  the  usual  precantions,  on 
a  line  along  the  qnay,  which  was  private  pro- 
perty, but  open  to  the  pnblio,  a  boy  attempted 
to  cross  the  line,  but  was  caught  by  the  buffers 
of  the  waggons,  and  sustained  injuries  of 
which  he  died.  The  deceased  was  aged  eleven, 
and  was  npon  the  quay  for  the  purpose  of 
amusement.  In  an  action  at  the  instance  of 
his  father  against  the  railway  company,  who  had 
laid  down  the  line  under  an  arrangement  with 
the  proprietor  of  the  quay,  held  that  no  fault 
had  been  proved  on  the  part  of  the  defenders, 
and  therefore  that  they  were  not  liable  in  dam- 
ages. Smith  e.  Highland  Railway  Company, 
p.  83. 

Children   Drowned  in  Pond  in  Private 

Oround— Reatonable  Precautions  for  Safety  of 
tlie  Public.  Two  children  were  drowned  in  a 
pond  in  private  ground  near  a  public  thorough- 
fare. In  an  action  by  their  father  against  the 
proprietor,  it  was  proved  that  there  was  an 
entrance  to  the  ground  from  the  thoronghf are 
by  a  gate  in  the  boundary  wall,  but  that 
nearer  the  poud  there  was  a  paling  with  a  gate, 
which  had  been  left  open  by  someone  unknown, 
and  it  appeared  that  the  children  strayed  by 
these  means  from  the  public  road  to  the  pond. 
Held  that  the  death  of  the  children  was  not 
attributable  to  the  fault  of  the  defender. 
Soss  V.  Keith,  p.  66. 

-Breach  ef  Promite  of  Xarriage— Proof 


before  Lord  Ordinary— Jury  Trial— Judicature 
Act  1825  (6  Oeo.  IV.  e.  120),  tee.  2^— Court 
ef  Session  Act  1860  (18  and  14  Viet.  e.  36),  lee. 


AS— Evidence  (SeoOand)  Act  1866  (29  and  30 
Viet.  e.  112),  tee.  4.  The  Judicature  Act 
1826,  sec.  28,  provided,  inter  alia,  that  all 
actions  for  damages  on  account  of  breach  of 
promise  of  marriage  or  on  account  of  sedno- 
tion  should  be  held  as  causes  appropriated  to 
jury  trial.  The  Court  of  Session  Act  1860, 
sec.  49,  limited  the  class  of  cases  appropriated 
to  jury  trial  to  actions  for  libel,  or  for  nuit- 
ance,  or  properly  in  substance  actions  of  dam- 
ages. The  Evidence  (Scotland)  Act  1866,  sec. 
4,  provides  that  if  both  parties  consent,  or  if 
special  cause  be  shown,  it  shall  be  competent 
to  the  Lord  Ordinary  to  take  proof  by  evidence 
led  before  himself  in  any  cause  in  dependence 
before  him  notwithstanding  the  provision  of 
the  Judicature  Act  1826  and  the  Evidence 
(Scotland)  Act  1866.  In  an  action  of  dam- 
ages for  breach  of  promise  of  marriage  and 
Bodnction  and  aliment,  the  Lord  Ordinary 
allowed  the  parties  a  proof  of  their  aver- 
ments, and  to  the  pursuer  a  conjunct  proba- 
tion; but  the  Court  (ditt.  Lord  Shand)iii  re- 
spect that  the  pursuer  did  not  oensent  to  this 
mode  of  proof,  and  that  no  special  caose  was 
shown,  remitted  the  cause  to  the  Lord  Ordi- 
nary for  jury  trial.     Trotter  ».  Happer,  p.  79. 

Reparation  —  Slander  —  Privilege  —  Defamatory 
Statement  by  Member  of  Public  Committee  with 
Reference  to  Business  before  it.  At  a  meeting 
of  the  Public  Health  Committee  of  a  village,  the 
chairman  stated  that  a  case  of  typhoid  fever 
had  been  reported  to  him  by  a  medical  prac- 
titioner, who  said  that  it  was  probably  trace- 
able to  the  milk  supplied  from  a  certain  dairy. 
In  an  action  of  damages  for  slander  against 
him  by  the  dairyman,  it  appeared  from  the 
evidence  that  there  was  no  ground  for  attribut- 
ing the  outbreak  of  the  disease  to  the  pur- 
suer's dairy,  and  it  was  not  proved  that  the 
doctor  had  indicated  the  dairy  a*  the  probable 
source  of  the  danger.  Held  that  as  the  defen- 
der had  made  the  statement  in  the  discharge 
of  his  public  duty,  and  in  the  honest  belief 
that  he  was  correctly  representing  the  views 
expressed  by  his  informant,  malice  could  not 
be  inferred,  and  that  the  defender  was  en- 
titled to  absolvitor,     Adam  v.  U'Leai^  p.  118. 

Slander — Issue — Innuendo.  The  follow- 
ing article  appeared  in  a  newspaper — "  Fire  at 
Ayr  Farina  Mills.  Singular  conduct  of  the 
manager.  ...  It  appears  that  the  proceedings 
at  the  fire  were  somewhat  unusual.  The  alarm 
was  given,  and  the  fire  brigade  turned  out, 
but  on  their  arrival  at  the  gate  of  the  establish- 
ment they  were  refused  admittance  by  the 
manager  Mr  Gudgeon,  who  said  that  they 
could  manage  the  fire  themselves.  Superin- 
tendent M'Eay  the  chief  of  the  police,  and 
some  of  his  men  were  also  refused  admittance, 
although  the  fire  was  breaking  through  the  roof 
of  the  buildings.  Superintendent  M'Kay  and 
his  men  eventually  got  into  the  premises  by 
climbing  over  the  wall,  and  the  fire  brigade 
seem  to  have  got  in  by  forcing  open  the  gate. 
...  Mr  Gudgeon  ordered  Superintendent 
M'Eay  to  take  away  the  hose,  but  the  Super- 
intendent said  he  had  no  power  to  do  so,  and 
the  fire  brigade  commenced  to  play  on  the 
flames,  which  were  soon  got  under."  In  an 
aotion  of  damages  by  the  manager  against  the 
proprietors  and  publishers  of  the  paper  for 


Digitized  by 


Google 


The  Scottish  Lata  Seporter.—Vol.  XXVI. 


xliii 


alleged  slander  through  the  publication  of  the 
aboTe  article,  hdd  that  the  pnrsner  was  en- 
titled to  an  issne,  but  that  an  innaendo  waa 
necsessary,  to  the  effect  that  in  so  acting  the 
manager  had  endearonred  to  prevent  the  fire 
from  being  snbdaed,  so  as  to  canse  the  destmc- 
tioD  of  the  works  and  stock  therein.  Gudgeon 
«.  Oatram,  p.  130. 
■R^panUwn — Public  School— Diimiual  of  Founda- 
tioner hy  Headmtuter — Damnum  sine  injuria — 
Edvea^ondl  Endowments  {Scotland)  Act  1883 
(45  and  46  Vict.  e.  59),  lec.  14.  The  rales  of  a 
public  college,  issued  under  the  Educational 
Endowments  (Scotland)  Act  1882,  provided, 
inter  aUa — "Any  boy  shall  be  liable,  at  the 
discretion  of  the  Governors,  to  dismissal  and 
to  forfeitora  of  any  benefit  derived  from  the 
endowment  for  such  continued  idleness  or 
breach  of  discipline  as  shall  on  report  from  the 
headmaster  disqualify  him,  in  the  opinion  of 
the  Governors,  for  continuing  a  member  of 
the  College.  Any  boy  may  also  be  dismissed 
summarily  for  immonjity,  or  whenever,  in  the 
judgment  of  the  headmaster,  summary  dis- 
missal is  neoesaary  in  the  interests  ef  the 
school.  In  all  such  cases  the  headmaster  shall 
forthwith  lay  before  the  Governors  a  full  re- 
port upon  the  subject."  A  foundationer  of 
the  College  suffered  from  a  disease,  and  the 
Headmaster,  believing,  on  medical  advice, 
that  it  was  leprosy,  and  was  contagions,  dis- 
missed him  from  the  College,  and  forthwith 
laid  a  report  before  the  Governors,  who  ap- 
proved of  the  proceedings  taken.  In  an 
aotion  by  tha  fonndationer  against  the  Gover- 
noTB  of  the  College,  Jield  that  the  master  had 
acted  under  the  rules,  and  that  there  being  no 
averment  of  mala  JIdes  the  action  could  not  be 
maintained.  Piggott «.  The  Governors  of  the 
Fettes  Trust,  p.  143. 
—^S^nder— limes — Evidence  in  Mitigation 
cf  Damage*  voithout  Tiiue  in  Jrutifleation.  An 
action  of  dami^es  for  written  slander  was 
bronght  against  ^e  proprietor  of  a  newspaper 
published  in  Scotland,  in  which  it  was  repre- 
sented that  one  of  the  pursuers  had  planned  an 
outrage  on  himself  in  order  to  make  it  appear 
that  his  political  opponents  had  been  guilty  of 
a  crime  ;  that  he  had  made  his  sons  parties  to 
the  fraud ;  and  that  they  had  become  privy  to 
their  father's  design.  The  article,  which  was 
contributed  by  a  correspondent  of  the  news- 
paper in  Ireland,  was  admitted,  and  it  was 
stilted  in  defence  that  upon  the  occasion  in 
question,  and  about  the  time  when  the  afore- 
said pursuer  and  a  companion  were  expected 
to  reach  home,  two  police  constables  were  at- 
tacked with  stones  near  the  pursuers'  house ; 
that  the  police  captured  the  assailants,  who 
proved  to  be  the  pursuer's  sons,  and  who 
stated  that  they  had  mistaken  the  police  for 
their  father.  No  issue  of  ueritai  was  taken. 
The  defender  proposed  at  the  trial  to  prove 
the  statements  in  defence  as  facts  which 
aifeoted  the  mind  of  the  correspondent,  but 
the  evidence  was  disallowed  by  the  presiding 
Judge.  On  a  bill  of  exceptions  the  defender 
maintained  the  competency  of  tha  evidence  for 
the  purpose  of  mitigating  damages.  Held  that 
as  the  action  was  laid  against  the  publisher  of 
the  newspaper,  and  not  against  the  correspon- 
dent, evidence  as  to  the  state  of  mind  of  the 


latter  when  he  wrote  the  article  was  not  rele- 
vant, and  had  been  properly  excluded.  Browne 
and  Others  v.  M'Farlane,  p.  289. 

Reparation — Slander — Tiiue — Diligence  to  Ascer- 
tain Authorship  of  Libel— Evidence  in  Aggrava- 
tion of  Damages.  In  an  aotion  of  damages 
brought  against  the  publishers  of  a  newspaper 
for  alleged  libels  contained  in  an  editorial  article 
and  a  series  of  letters  purporting  to  come 
from  a  number  of  independent  writers, 
which  had  been  published  in  the  defenders' 
newspaper,  the  pursuer  averred  that  the  de- 
fenders were  themselves  the  authors  of  both 
article  and  letters,  and  he  lodged  a  specification 
craving  diligence  to  recover  the  manuscripts 
of  the  srtide  and  letters  and  any  books  or 
writings  relating  to  their  authorship  and  com- 
position. The  issue  taken  by  the  pursuer  re- 
lated onW  to  the  publication  of  the  alleged 
libels.  Held  that  the  pursuer  was  entitled  to 
the  diligence  craved,  and  to  lead  evidence  in 
support  of  his  averment  as  to  the  authorship 
of  the  letters  in  aggravation  of  damages  with- 
out putting  the  question  of  authorship  in 
issne.  Otmniaghiua  v.  Duncan  &  Jamieson, 
p.  816. 

Written  Slander— Tstut — Innuendo.    The 

owner  of  s  house  wrote  to  the  agent  of  his 
tenant — "Thanks  for  yonr  attention.  That 
horrid  man  Macrae  will  never  get  a  penny 
from  me,  and  you  know  that  as  long  as  he 
keeps  the  key  he  is  liable  for  the  rent.  There 
were  several  applicants  for  the  place  at  a  re- 
duced rent  on  account  of  its  being  occupied  by 
him.  I  do  believe  that  he  would  be  mobbed 
if  he  was  appearing  in  the  Strath.  His  state- 
ment of  facts  were  a  tissue  of  falsehoods. "... 
In  an  aotion  of  damages  for  slander  at  the 
instance  of  the  tenant,  he  averred  that  these 
statements  meant  that  he  was  of  fraudulent 
and  dishonourable  character,  and  that  he  had 
been  guilty  of  falsehood.  Held  that  the  state- 
ments would  bear  this  innuendo.  Macrae  f. 
Sutherland,  p.  336. 

-Negligence— Injury  by  WaUing  into   Un- 


feneed  Cutting  near  Footpath — Footpath.  The 
contractors  for  the  construction  of  a  new  line 
of  railway,  in  the  course  of  their  operations 
intercepted  by  a  cutting  the  direct  and  usual 
access  from  a  house  on  the  south  of  the  line  to 
the  neighbouring  town  on  the  north.  The 
only  other  access  was  by  a  somewhat  incon- 
venient and  circuitous  path.  Near  the  house 
mentioned  they  afterwards  built  a  hut  for  the 
accommodation  of  their  employees,  who  gene- 
rally in  going  to  or  coming  from  the  town  took 
a  short  cut  along  the  edge  of  the  cutting.  A 
path  was  thus  formed  which  became  the  usual 
access  to  the  hut  for  others  besides  its  in- 
habitants, and  the  use  of  this  path  was  known 
to  the  contractors.  A  woman  who  had  been 
to  the  hut  to  nurse  a  patient  was  returning  to 
the  town  by  this  path  when  she  fell  into  the 
cutting,  and  sustained  injuries.  In  an  action 
by  hei  against  the  contractors,  heitd  that 
she  was  entitled  to  damages,  on  the  ground 
that  the  defenders  had  failed  to  fence  the  new 
pathway,  which  by  general  use  bad  become  an 
established  route.  Gavin  v.  Arrol  &  Company 
and  Another,  p.  370. 

-Damages  for  Illegal  Apprehension — Ali- 


mentary Debt — Cttit2  Impriwnment  AM  1882 
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(45  and  46  Viet.  «.  42),  $ee.  4.  By  eeotion  4 
of  the  Oivil  ImpriaonmeDt  Act  1882  it  is  pro- 
Tided  that  the  Sheriff  on  the  application  of  the 
creditor  may  commit  to  prison  "any  person 
who  vilfally  fails  to  pay  within  the  days  of 
charge  any  sum  or  snms  of  aliment,  together 
with  the  expenses  of  process,  for  which  decree 
has  been  pronounced  against  him  by  any  com- 
petent Court  .  .  .  bat  that  a  warrant  of  im- 
prisonment shall  not  be  granted  if  it  is  proTed 
to  the  satisfaction  of  the  Sheriff  .  .  .  that  the 
debtor  has  not  since  the  commencement  of  the 
action  in  which  the  decree  was  prononnoed 
possessed  or  been  able  to  earn  the  means  of 
paying  the  sum  ...  in  respect  of  which  he 
has  made  default,  or  such  instalment  ...  as 
the  Sheriff  shall  consider  reasonable."  The 
agents  for  a  creditor  holding  a  decree  for  a 
sum  of  aliment  on  which  the  days  of  charge 
had  expired  without  payment,  applied  to  the 
Sheriff  for  a  warrant  to  commit  the  debtor  to 
prison.  The  ShefiS  granted  a  warrant  to  search 
for  and  apprehend  the  debtor,  and  bring  him 
before  the  Sheriff  for  examination,  and  upon 
this  warrant  the  creditor's  agents  caused  the 
debtor  to  be  apprehended.  In  an  action  of 
damages  by  the  debtor  against  the  creditor's 
agents — htdd  that  the  debtor  must  fail  to  satisfy 
the  Sheriff  that  he  is  unable  to  pay  the  debt  aa 
a  condition  of  imprisonment  or  apprehension 
nnder  the  statute;  that  apprehension  before 
the  condition  was  fulfilled  was  illegal ;  and 
issues  ordered  for  the  trial  of  the  cause.  Cook 
o.  Wallace  A  Wilson,  p.  428. 

Reparation — Railway — GutUdy  —  Secure  Place. 
Certain  cattle  escaped  from  a  yard  at  a  railway 
station  in  which  they  were  enclosed  untU 
the  owner  should  obtain  authority  from 
the  local  authority  to  put  them  on  trucks, 
strayed  along  the  line,  and  were  killed.  In  an 
action  against  the  railway  company  by  the 
owner  for  damages  in  respect  of  their  loss,  it 
was  proved  that  the  fence  of  the  yard  was  de- 
fective, but  that  the  cattle  had  beeu  taken  from 
the  pens  and  placed  there  by  the  pursuer's  own 
servant,  who  had  left  them  there  for  a  night 
notwithstanding  that  he  was  warned  by  the 
defenders'  servants  that  the  yard  was  not  in- 
tended for  such  a  purpose.  It  was  farther 
proved  that  the  cattle  were  nnder  the  charge 
of  the  parsner's  servant,  and  not  of  the  de- 
fenders. The  Court  cutoilzied  the  defenders. 
Crawford  e.  The  Portpatrick  and  Girvan  Joint 
Committee,  p.  440. 

. Master  and  Serwnt—Negligenee — Unsafe 

State  (ffMaiter't  Plant.  A  workman  was  fatally 
injured  while  engaged  in  putting  coal  in  a  fur- 
nace. The  furnace  was  at  the  time,  in  the  know- 
ledge of  the  employer,  liable  to  send  up  rushes 
of  flame  owing  to  the  caking  or  "scaffolding"  of 
the  fnel  and  iroustoue,  and  it  had  been  in  that 
condition  for  about  nine  months,  during  which 
attempts,  known  by  the  employers  to  have 
been  ineffectual,  had  been  made  to  remove  the 
cause  of  accident.  It  would  have  been  possible 
to  remove  it  by  a  method  which  would  have 
been  somewhat  expensive,  and  which,  after  the 
accident,  was  resorted  to  with  success.  Held 
that  the  employer  was  responsible  for  the 
accident.  Henderson  e.  Carron  Company  — 
Barriscell  e.  Carron  Company,  p.  466. 

Parent  and  Child— Titit  to  Sue— Action  oj 


Damage*  for  Lou  of  an  lUegUimate  ChOd.  Held 
that  a  woman  has  no  title  to  sue  an  action  of 
damages  for  the  loss  of  her  illegitimate  child. 
Weir  e.  Coltness  Iron  Company  (Limited),  p. 
470. 

Reparation  —  Perianal  Injury — Matter  and  Ser- 
vant— Kiiovm  Danger — FauU — Want  of  Rea- 
lonable  Preeautione.  A  surfaceman,  while  work- 
ing in  sidings  where  there  was  much  noise  and  con- 
stant whistling,  was  knocked  down  and  fatally 
injured  by  a  railway  engine  entering  the  sid.ings, 
tender  first,  for  the  purpose  of  being  turned. 
The  engine-driver  had  great  difficulty  in  look- 
ing ahead  because  of  the  position  of  the  tender 
(which  in  the  circumstances  was  justifiable), 
and  was  so  occupied  in  watching  the  points 
that  he  did  not  see  the  surfaceman  in  time  to 
prevent  the  accident.  Held  that  the  engine- 
driver  was  not  to  blame,  but  that  the  railway 
company  were  in  fault  for  neglecting  reasonable 
precautions  to  prevent  the  accident  in  a  place 
where  the  ordinary  warnings  were  insufificient, 
and  that  they  were  liable  in  damages  to  the 
widow  of  the  injured  man.      Cairns  v.  Cale- 

'    donian  Bailway  Company,  p.  486. 

-Ifegligenee — Barrow  left  in  PuhUe  Place— 

Injury  to  Infant— Relevancy.  A  two-wheeled 
barrow,  which  on  account  of  its  size  conld  not 
be  received  into  its  owner's  workshop,  was  left 
by  his  servants  in  an  adjoining  lane,  and 
secured  to  the  wall  by  a  chain.  Some  ohildien 
who  were  playing  in  the  lane,  mounted  the 
barrow,  and  were  swinging  on  it,  when  they 
slid  to  the  back  of  it,  and  brought  it  suddenly 
down  on  the  head  of  a  child  aged  three  years, 
who  died  shortly  after  in  consequence  of  the 
injuries  which  he  then  sustained.  In  an  action 
of  damages  by  the  father— ft«U  that  as  a  two- 
wheeled  barrow  was  not  a  dangerous  article  no 
blame  was  to  be  attached  to  the  owner  for 
leaving  it  chained  in  the  lane,  and  that  no 
relevant  averment  of  fault  had  been  made  by 
the  pursuer  to  entitle  him  to  an  issue.  Duff 
V.  The  National  Telephone  Company  (Limited), 
p.  512. 

Maeter  and  Servant — FauU—Knoten  Bdk 

— New  Tried.  An  employer  who  supplies  his 
men  with  the  usual  appliances  necessary  for 
their  work  will  not  be  liable  in  damages  if  in 
a  place  not  belonging  to  the  employer  when 
these  appliances  are  unsnitable  the  workmen 
adopt  a  recognised  method  of  manual  labour 
without  making  any  complaint  or  requesting 
other  appliances.  A  ceUarman  was  injured 
while  storing  barrels  along  with  three  other 
skilled  workman  in  a  cellar,  which  was  too 
small  for  the  use  of  "Bkeggs,"and  in  which 
consequently  the  barrels  were  tiered  by  hand 
labour.  The  cellar  did  not  belong  to  the 
employers.  In  an  action  of  damages  against 
his  employers,  on  the  ground  that  they  had 
not  provided  the  necessary  appliances,  it  ap- 
peared that  band  labour  was  a  recognised 
method  of  tiering  where  skeggs  could  not  be 
used,  although  a  block-and-taokle  was  some- 
times used,  and  that  the  pursuer  had  never 
complained  or  asked  for  further  appliances. 
The  pursuer  obtained  a  verdict  On  a  motion 
for  a  new  trial,  the  Court  set  aside  the  verdiet, 
Jiolding  that  there  was  no  evidence  of  fault 
Bamsay  v.  Bobin,  M'Hillan,  &  Company,  p. 
639. 
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■raUcn — ChUpa — Defeetiv«  and  Danger  out 
'aehine — Thraihing  Mm  teitTiout  a  Ovard  over 
tA«Drum.  ^eid  that  a  threshing  mill  withont  a 
^lurd  over  the  dmm  is  a  defeotire  and  dacf^er- 
ooB  machine,  and  that  •  contractor  -who  gap- 
-plied  Bnoh  a  maobine  was  liable  in  damages 
for  personal  injuries  caused  thereby,  especially 
su  the  occarrence  took  place  in  a  neighbonr- 
hood  where  there  had  been  prcTioas  similar 
accidents.     Edwards  t.  Hntcheon,  p.  560. 

Sander — PrizUeged  Statement  —  Minuter 


of  i^iriiA — ProbdUe  Oaiue.  In  an  action  of 
damages  against  the  minister  of  a  parish  for 
alleged  slanderous  statements  in  two  letters 
written  by  him  to  the  inspector  of  poor  of  a 
neighboanng  parish  and  the  Board  of  Super- 
Tiafon  respectiTely,  and  which  challenged  the 
pnnuer's  fitness  as  guardian  of  certain  ohild- 
rAn  boarded  with  him  by  the  parochial  board 
of  the  neighbouring  parish,  it  was  held  that 
the  defender  was  entitled  to  an  issn*  of  want 
af  probable  cause  as  well  as  of  malice.  Opinion 
Qper  Ijord  Shand)  that  a  defender  other  than 
the  minister  of  a  parish  wonld  be  entitled  In 
similar  oircmnstances  to  the  protection  of  a 
aimilar  issue.  Croncher  tr.  loglis,  p.  687. 
-Landlord^*  lAdbOil^for  Befeetive  Drainage 


— Sdetaney.  In  an  action  of  damages  against 
a  landlord,  a  tenant  averred  that  the  drainage 
in  a  bouse  let  to  him  was  defeotiye,  as  the 
dndns  were  old  and  not  properly  jointed ; 
that  he  had  complained  to  the  defender,  who 
had  taken  unsuitable  or  insufficient,  or  at  any 
rate  onsaocessful  steps  to  remedy  the  nuisance  ; 
that  his  wife  and  child  had  suffered  in  health 
in  consequence ;  and  that  be  had  inonrred 
considerable  expense  in  medical  attendance, 
and  by  removal  to  other  premises,  and  in  loss 
of  profit  on  the  sale  of  goods  in  the  premises 
for  the  unexpired  period  of  the  let.  The  land- 
lord pleaded  that  the  action  was  irrelevant. 
The  Sheriff-Substitute  allowed  a  proof  before 
answer.  Held  that  the  Bheriff-Sabstitnte  had 
acted  rightly  in  allowing  such  s  proof.  Question 
by  Uord  7oung —  Whether  a  landlord  is  liable 
to  his  tenant  for  loss  arising  from  defective 
drainage  apart  from  any  special  averment  of 
fault  on  his  part  ?  M  'Nee  and  Others  v.  Brown- 
lie's  Trustees,  p.  690. 

Pereond  JrAwry — Boy  Injured  by  Fall  of 

Oate  —  School  Board  —  Fault  —  Contributory 
Nejfiigenee.  The  entrance  to  the  playground 
of  a  board  school  was  closed  by  a  heavy  iron 
gate  in  two  halves.  The  iron  stop  in  the 
ground  upon  which  the  two  halves  of  the  gate 
should  have  shut  was  worn,  and  permitted  the 
gate  to  open  outwards  as  well  as  inwards. 
While  some  school  children  were  swinging  on 
one  half  of  the  gate,  it  swung  violently  out- 
wards, was  wrenched  from  its  hinges,  and 
fell  upon  and  injured  a  schoolboy  aged  seven 
yean.  There  was  a  conflict  of  evidence  as  to 
whether  or  not  he  was  swinging  on  the  gate 
at  the  time  of  the  accident.  In  an  action  for 
damages  by  his  father  against  the  School  Board 
— held  that  the  accident  was  caused  by  the 
want  of  a  proper  stop  for  the  gate,  that  the 
defenders  were  to  blame  for  neglecting  to 
renew  the  stop,  and  that  even  if  the  boy  had 
been  swinging  npon  the  gate  at  the  time  of 
the  accident,  he  was  not  guilty  of  contributory 
negjigenoe.     Oormaok  «.  The  School   Board 


of  the  Burgh  of  Wiek  and  Folteneytown, 
p.  699. 

Reparation — Slander — Wrongful  Expulsion  from 
Ming  at  Race  Meeting — Jury  Trial.  A  went  to 
the  meeting  of  a  racing  club,  and  was  admitted  to 
the  ring  on  payment  of  the  usual  charge  of  lOs. 
B,  a  bookmaker,  having  pointed  him  out  to  the 
inspector  of  the  ring  as  a  man  "  who  owes  me 
money,"  A.  was  expelled  from  the  ring  by  the 
police.  In  an  action  of  damages  by  A  against 
the  racing  club  and  B  the  defenders  submitted 
that  the  case  was  not  appropriate  for  jury  trial, 
in  respect  that  it  involved  difficult  questions 
(1)  with  regard  to  the  constmction  of  the 
Jockey  Club  rules,  under  which  the  meeting 
was  held,  and  which  conferred  on  the  racing 
club  and  its  members  neither  direction  nor 
authority  in  controlling  the  proceedings ;  (2) 
with  regard  to  the  right  conferred  by  payment 
for  admission  to  the  ring,  which  they  averred 
was  a  mere  licence  liable  to  be  withdrawn  for 
certain  reasons ;  and  (8)  as  to  whether  it  was 
actionable  to  charge  a  person  with  failure  t« 
pay  his  gambling  debts,  betting  being  illegal. 
Held  that  the  case  was  appropriate  for  trial  by 

•  jnry,  and  issues  ordered.  Blasquez  v.  Lothiana 
Bacing  Club  and  Another,  p.  638. 

Slander  —  Issue  —  Innuendo  —  Counter 

Issue.  In  an  action  of  damages  for  slander 
the  pursuer  obtained  an  issue  whether  the 
defender  in  the  ring  or  paddock  of  the 
"liothians  Bacing  Club  and  Edinburgh  Meet- 
ing "  at  Musselburgh,  and  in  the  presence  of 
certain  parties  named,  falsely  and  calumniously 
said  of  and  concerning  the  pursuer,  "This  is 
the  man  who  owes  me  money,"  or  used  words 
of  similar  import,  meaning  thereby  that  the 
pursuer  was  owing  him  money  on  betting 
transactions  which  he  dishonourably  refused  to 
pay,  and  was  a  person  who  ought  not  to  be 
allowed  to  remain  in  the  said  ring  or  paddock, 
to  the  loss,  injury,  and  damage  of  the  pursuer  ? 
The  defender  proposed  a  counter  issue.  Beld 
that  the  counter  issue  mQst  fully  meet  the 
innuendo,  and  must  include  the  words  "  and 
was  a  person  who  ought  not  to  be  allowed  to 
remain  in  the  said  ring  or  paddock."  Blasquez 
V.  Lothians  Kacing  Club  and  Another,  p.  633. 

Lead  Poisoning — Factory  and   WorMtop 

Act  1883  (46  and  47  Viet.  e.  63),  sec.  3—  White 
Lead.-  Held  (Lord  Lee  diss.)  that  the  provi- 
sions of  the  Factory  and  Workshop  Act  1883 
(46  and  47  Vict.  c.  63)  with  regard  to  the 
mannfactnre  of  white  lead  applied  to  carbonate 
of  lead  and  did  not  apply  to  a  salt  of  lead 
called  white  lead  used  as  a  substitute  for  that 
article,  but  which  was  in  reality  a  sulphate  of 
lead.  A  workman  employed  in  a  factory  for 
the  manufacture  of  Hannay's  white  lead  became 
ill  with  lead  poisoning,  and  brought  an  action 
of  damages  against  his  employers.  Held  (Lord 
Lee  diss.)  that  he  had  failed  to  show  that  it 
was  a  white  lead  factory  in  the  sense  of  the 
Factory  and  Workshop  Act  1883,  or  to  prove 
that  the  injuries  sustained  by  him  resulted 
from  any  neglect  or  failure  on  the  part  of  the 
defenders  to  take  proper  precautions  for  the 
protection  of  their  workmen.  Creevy  e. 
Hannay's  Patents  Company  (Limited),  p,  679. 
-See  Horse — Insurance. 


Bepetition.     See  Oondictio  Indebiti. 
Reporters  Divided  in  Opinien,    See  Poor. 
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Repudiation.  ofPrvwxiont  under  Settlement.  See 
Siieeem^n. 

Reputed  OtenenMp.    See  Petuition — Bankrupt. 

Renerved  Expentet.    See  Expemei. 

ReHdentM  Settlement.     See  Poor. 

Residue.     See  Sueeettion. 

Res  Judicata— Submitsion — Superior  and  Vaetal 
—  Singular  Suecemor.  Opinion  by  Lord 
Kinnear  that  an  award  by  connsel  on  a  submis- 
sion  by  a  gaperior  and  yassal  was  not  binding 
on  their  singular  sncoegsors.  Dnrie's  Trasteea 
V.  Earl  of  Elgin  and  Kincardine,  p.  664. 

Resolution  of  Creditors.     See  Sequestration. 

Retention  of  Bent.     See  Lease. 

Retiring  Allowance.     See  School  Board. 

Revenue— Stamp  Act  1870  (33  and  3+  Vict.  cap. 
97),  see.  i8—Bill  of  Exchange—  Clause  of  Ex- 
emption— Security—  Renewal  of  Debenture — 
Coupon.  By  the  Stamp  Act  1870,  sec.  48  (1) 
the  term  "  bill  of  ezchtmge  "  inolndes  any  doon- 
ment  (except  a  bank  note)  entitling  any  person, 
whether  named  therein  or  not,  to  payment  by 
any  ether  person  of  any  smn  of  money  therein 
mentioned.  The  schednle  to  the  Act  charges  a 
dnty  of  Id.  on  bills  of  exchange  payable  on 
demand,  bnt  exempts  "(9)  conpon  or  warrant 
for  interest  attached  to  and  issued  with  any 
secnrlty."  Where  the  term  of  payment  of  a 
debenture  was  by  minute  of  renewal  extended 
for  a  definite  period,  and  additional  coupons 
were  issued  relative  to  the  interest  for  the  ex- 
tended period — held  that  these  coupons  not 
being  issaed  with  the  secnrlty  did  not  fall 
nnder  the  clause  of  exemptions,  and  that  they 
were  each  chargeable  with  the  stamp  duty  of 
Id.  The  Australasian  Mortgage  and  Agency 
Company  (Limited)  e.  the  Commissioners  of 
Inland  Bevenue,  p.  47. 

Customs  and  Inland  Revenue  Act  1888  (61 

Vict.  c.  8)— Stamp  Act  J870  (38  and  84  Viet, 
e.  97)  —  Transfer  ef  Debenture — Marketable 
Security.  By  the  Stamp  Act  1870  a  marketable 
security  is  defined  to  mean  "  a  security  of  such 
a  description  as  to  be  capable  of  being  sold  in 
any  stock  market  in  the  United  Kingdom." 
The  Customs  and  Inland  Bevenne  Act  1888 
provides,  by  sec.  13,  that  there  shall  be  charged 
upon  the  transfer  of  any  debenture  (being  a 
marketable  security),  where  the  transfer  is  on 
sale  "the  same  ad  valorem  duties  as  are  now 
charged  under  the  Stamp  Act  1870  upon  a  con- 
veyance or  transfer  on  sale  of  any  property  by 
relation  to  the  amount  or  value  of  the  considera- 
tion for  the  sale."  Under  the  Stamp  Act  of 
1870  the  ad  valorem  duty  for  a  transfer  on  sale 
is  lOs.  per  £100.  Held  that  the  transfer  of  a 
debenture-bond  of  a  land  company  inoorpor- 
ated  under  the  Companies  Acts  was  a  market- 
able security  within  the  meaning  of  the  Stamp 
Act  of  1870,  and  that  the  duty  chargeable  on 
the  transfer  of  such  a  security  was  10a.  per 
£100.  The  Texas  Land  and  Cattle  Company 
(Limited)  v.  Commissioners  of  Inland  Bevenae, 
p.  49. 

Inhabited  House  Duty— 14.  and  15  Viet. 

cap.  36,  Schedule.  By  the  Schedule  of  this  Aet 
a  duty  of  ninepence  for  every  pound  of  annnal 
value  is  imposed  upon  occupiers,  with  certain 
specified  exceptions,  "for  every  inhabited 
dwelling-house  which,  with  the  household  and 
other  offices,  yards,  and  gardens  therewith 
occupied  and  charged,  is  or  shall  be  worth  the 


rant  of  twenty  pounds  or  upwards  by  the 
year."  By  Schedule  B  of  the  Act  48  Geo.  Ill 
0.  65,  to  which  the  later  Act  above  mentioned 
refers,  it  is  enacted  under  rule  2  that  "every 
coach-house,  stable,  wash-house,  .  .  .  and  aU 
other  offices  and  gardens  and  pleasure  grounds, 
belonging  to  and  occupied  with  any  dwelling- 
house,  shall,  in  charging  the  said  duties,  be 
valued  together  with  such  dwelling-house :  Pro- 
vided no  more  than  one  acre  of  such  gardens 
and  pleasure  grounds  shall  in  any  case  be  so 
valued."  The  committee  of  subscribers  to  a 
pack  of  hounds  rented  certain  premises,  con- 
sisting of  a  house  which  was  occupied  by  the 
huntsman,  cottages  occupied  by  a  whip  and  a 
groom,  kennels  and  stables.  The  annual  vain* 
of  these  su^ects,  taken  together,  was  over  £30 
a-year.  Held  that  a  duty  of  9d.  per  £  was 
rightly  imposed  on  the  cemmittee  for  the  oocn- 
pation  of  these  premises.  Cbeape  v.  Commis- 
sioners of  Inland  Bevenue,  p.  103. 

Revenue — Publie-Bouse  —  Licence-Duty — Earl^ 
Closing — Deduction — 26  and  26  Vict.  cap.  35— 
37  and  38  Viet.  cap.  94,  see.  7—60  and  51  Viet, 
cap.  88,  see.  4.  By  section  7  of  the  Act  37  and 
88  Vict.  cap.  94,  made  applicable  to  Scotland 
by  a  later  Act,  the  holder  of  an  early  closing 
licence  is  obliged  to  close  bis  premises  one 
bonr  earlier  than  the  ordinary  hour  provided 
by  the  Act,  and  is  entitled  to  a  deduction  of 
one-seventh  from  the  licence-duty  which  he 
would  otherwise  have  to  pay.  By  the  form  of 
certificate  contained  in  Schedule  A  of  the  Aet 
26  and  26  Vict.  cap.  35,  the  hour  of  closing  for 
public-houses  in  Scotland  was  fixed  at  eleven  at 
night.  By  section  4  of  the  Act  50  and  61  Tiet 
cap.  38  (which  does  not  apply  to  places  of  over 
50,000  inhabitants),  the  form  of  certificate  was 
altered,  and  it  was  prohibited  to  sell  or  give  out 
liquor  "after  such  hour  at  night  of  any  day, 
not  earlier  than  ten,  and  not  later  than  eleven, 
as  the  licensing  authority  may  direct."  Acting 
under  the  power  so  conferred  upon  them,  the 
justices  of  a  county  passed  a  resolution  closing 
all  public-houses  in  the  county  at  ten  p.m.  In 
an  action  by  a  publican  in  the  county  to 
recover  from  the  Commissioners  of  Inland 
Bevenue  one-seventh  of  the  licence-duty,  ss 
calculated  on  their  rental — held  that  he  was  not 
entitled  to  recover  the  amount  claimed,  not  be- 
ing the  holder  of  an  early  closing  licence  in  the 
sense  of  37  and  38  Vict.  cap.  49,  sec.  7. 
Henderson  v.  The  Lord  Advocate,  p.  105. 

Income- I'ax — Property  and   Ineome-Tax 

Aet  1842  (Aet  5  and  6  Viet.  cap.  35),  Schedule 
D,  FHrst  Case — Insurance  Company,  Fire  and 
Life— Profits  or  Gains.  The  Income-Tsx  Act 
1842,  Sohedale  D,  Case  1,  Bule  1,  provides— 
"The  duty  to  be  charged  in  respect  ef" 
(trades,  &c.,  not  embraced  in  any  other 
schedule)  "  shall  be  computed  on  a  sum  not 
leas  than  the  full  amount  of  the  balance  of  the 
profits  or  gains  of  such  trade . . .  upon  a  fair  and 
just  average  of  three  years  ending  on  such  day 
of  the  year  immediately  preceding  the  year  of 
assessment  on  which  the  accounts  of  the  said 
trade  .  .  .  shall  have  been  usually  made  up." 
A  company  carried  on  the  business  of  fire  and 
life  insurance,  including  the  sale  of  ansoities, 
and  from  time  to  time  realised  its  investments 
when  an  opportunity  offered  of  its  doing  so  at 
s  profit    Held,  in  assessing  to  inoome-tsz,  (1) 
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tbat  the  nett  profits  and  gains  from  tha   tvo 
'l>xmnohe8  of  the  bvuiness  were  to  be  massed  as 
on.e  ondivided  income,  assessable  aooording  to 
t.yi.9  rules  applicable  to  Case  I.,  Schedule  D ;  (2) 
tb.at  in  estimating  the  profits  and  gains  of  the 
company,  interest  on  inrestments  which  had 
not  suffered  deduction  of  income-tax  at  its 
source  most  be  taken  into  account,  as  also  fire 
insurance  premiums  for  the  year  of  assessment, 
^T  an  aTsrage  of  three  years  (less  losses  by  fire  in 
'kliat  period,  and  ordinary  expenses),  and  gains 
made  on  iuTestments  reidised  during  either  of 
liliwe  periods  ;  (8)  that  the  profits  and  gains  of 
tihe  oomptmy  on  its  life  business  could  only  be 
SLSoertained  by  actuarial  calculation,  proceeding 
upon  the  result  of  the  statutory  quinquennial 
inTBsb'gation,  or  of  the  usual  periodical  inyesti- 
gfktion  in  companies  established  before   the 
statute,  or  of  the  triennial  investigation  pre- 
scribed by  Schedule  D  of  the  Income-Tai  Acts. 
The  Scottish  Union  and  National  Insurance 
Company  and  Uthers,  and  the  Northern  Assur- 
ance Company  and  Others  c.  The  Commissioners 
of  Inland  Bevenue,  p.  330. 
SeoeMie — Property  and  Ineome-Tax  Aet  1842  (6 
and  6  Viet.  e.  36),  tee.  60,  Schedule  A,  Rule*  9, 
10,  and  H  of  l{oi— Taxes  Management  Aet  1800 
(43  and  44  Vict.  e.  19),  fee.  60  — Auetmunt 
Dovhly  Charged — Superior  and  Vastal — Caru- 
altj/  —  Oempotition.    A  Tassal  paid  a  casualty 
of  oompositiou  to  his  superior,  who  made  a 
return    thereof  and  was  assessed   upon   the 
Bsme.     The  vassal  claimed  exemption  from 
an  assessment  of  the  annual  rent  of  his  lands, 
on  the  ground  that  it  had  already  been  charged 
-with  duty  in  the  hands  of  the  superior.     Held 
that  as  the  composition  was  paid  to  the  superior 
not  as  rent,  but  as  the  price  payable  for  entry, 
the  vassal  was  the  proprietor  of  the  rent  for 
the  year,  and  was  liable  to  assessment  thereof. 
Macgregor  v.  The  Commissioners  of    Inland 
Bevenne,  p.  834. 

Od»»  under  the  Taxet  Management  Aet 

1880  (43  and  44  Viet.  e.  19),  see.  5^— Expenses. 
In  this  case,  which  was  presented  under  the 
Taxes  Management  Act  1880,  the  Auditor  in 
taxing  the  account  of  the  Scottish  Union  and 
National  Insurance  Company  and  others  dis- 
allowed all  charges  for  the  preparation  and 
adjustment  of  the  case  before  it  appeared  in 
the  rolls  of  Court.  An  objection  to  the  Audi- 
tor's report  upon  this  ground  repeUed.  The 
Scottish  Union  and  National  Insurance  Com- 
pany and  Others  v.  Commissioners  of  Inland 
Bevenue,  p.  489. 

InhabitedHouse-Duiy-Diffffrent  Tenements 

— Ten*ment  Occupied  for  the  Purpose  of  Trade 
— Exemption — Aet  41  Viet.  c.  15,  see.  13,  sub- 
tee.  1.  This  sub-section  provides  that  "when 
any  honse,  being  one  property,  shall  be  divided 
into  and  let  in  different  tenements,  and  any 
of  such  tenements  are  occupied  solely  for  the 
purposes  of  any  trade  or  business,"  the  pre- 
mises occupied  for  the  purposes  of  trade  or 
business  shall  be  exempt.  'Where  two  separate 
tenements  ia  one  building  were  occupied  from 
year  to  year  by  a  tenant  at  a  eumulo  rent  of 
£25 — one  tenement  being  occupied  for  the 
purposes  of  trade,  and  the  other  as  a  dwelling- 
honse  —  neither  tenement  taken  separately 
being  of  the  annual  value  of  £20,  the  Court 
Tield  that  the  tenant  was  entitled  to  exemption 


from  inhabited  house-dnty.    Allaa  v.  Uiller, 
p.  491. 

Bevenue  —  Fneeme-Tax  — RaUvaay — Expenditure 
*n  Improvements— Deduttiontfi-om  Profits.  A 
railway  oompany  in  making  their  return  for 
assessment  under  the  Income-Tax  Act  claimed 
as  deductions  from  the  revenue  of  the  year 
of  assessment  (1)  a  sum  expended  upon  the 
improvement  of  the  permanent  way  of  one 
Beotion  in  order  to  bring  it  up  to  the  standard 
of  the  rest  of  the  line ;  and  (2)  a  sum  repre- 
senting the  aoat  of  the  extra  weight  in  relaying 
another  portion  of  the  line  with  steel  in  place 
of  iron  rails,  and  with  chairs  of  additional 
weight.  In  the  books  of  the  company  these 
sums  were  charged  against  capital.  In  an 
appeal  by  the  railway  company,  held  that  the 
sums  so  expended  were  properly  charged 
against  capital,  and  a  determination  of  the 
Special  Commissioners  disallowing  the  said 
sums  as  deductions  from  revenue  affirmM. 
Highland  Railway  Company  e.  Special  Com- 
missioners of  Income-Tax,  p.  657. 

Indian  or  British  Oompany — Contract  of 
Copartnery  —  Death  of  Partner  —  Transfer  of 
Sluires — Inventory-Duty.  The  firm  of  K.  W. 
ft  Co.  carried  on  an  extensive  business  in 
indigo,  silk,  and  other  produce,  which  after 
being  grown  or  manufactured  in  India  was 
either  sold  there,  and  the  proceeds  remitted  te 
this  country,  or  was  consigned  to  the  London 
agents  of  the  firm  for  realisation  in  Europe. 
The  property  of  the  concern  was  vested  in 
three  trustees,  all  of  whom  resided  in  the 
United  Kingdom.  The  articles  of  copartnery 
also  provided  that  upon  the  death  of  a  partner 
his  representatives  should  not  become  partners 
in  his  stead,  but  that  they  might,  if  they  chose, 
within  a  specified  time,  sell  his  share  to  a  person 
or  persons  approved  of  by  a  committee  ap- 
pointed to  decide  all  matters  affecting  the 
interest  of  the  partnership,  and  if  a  s^e  or 
transfer  were  not  completed  within  that  time, 
the  valus  of  the  share  was  to  be  ascertained  by 
the  London  agents  of  the  oempany,  and  the 
price  paid  by  the  trustees  to  tha  representatives 
of  the  deceased  partner  upon  their  executing  a 
transfer  to  the  trustees  of  such  share.  A  part- 
ner of  the  firm,  domiciled  in  Scotland,  died, 
and  his  executors  transferred  his  shares  to  three 
of  his  sons,  to  eaok  one  share,  at  the  price  of 
£9000  per  share.  Held  (diss.  Lord  Shand)  that 
the  £27,000  WS8  liable  to  inventory-duty,  as  it 
was  a  debt  recovered  by  the  executors  in  this 
country,  and  both  debtor  and  creditor  were 
resident  there.  Optnt<m(p«r  Lord  Shand)  that 
the  articles  of  copartnery,  and  the  manner  in 
which  the  business  of  the  firm  was  carried  on, 
showed  that  this  was  an  Indian  company,  and 
that  the  £27,000,  being  a  payment  in  respect 
of  a  share  thereof,  was  Indian  estate,  and  was 
not  liable  to  inventory-duty  in  this  country 
Lord  Advocate  v.  Laidlay's  Trustees,  p.  738. 

Beweation  of  Consent.    See  Landlord  and  Tenant. 

Right  in  Security — Pro  indieiso  Property — Mailis 
and  Duties— Competency — Personal  Bar.  A 
pro  indiviso  proprietrix  borrowed  a  sum  of 
money,  and  in  security  thereof  granted  a  bond 
and  disposition  over  her  pro  indiviso  share  of 
the  property.  The  bond  was  in  ordinary  form, 
and  oentained'a  clause  of  assignation  of  rents. 
In  an  action  of  mailis  and  duties  by  the  creditor 
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in  the  bond,  the  grantei  pleaded  "no  title  to 
■ne."  The  Court  repelled  this  defence,  holding 
that  she  conld  not  object  to  the  title  of  her 
OTD  assignee,  reserving  the  question  which 
would  have  arisen  if  the  defence  had  been 
stated  by  the  tenants  or  by  the  other  pro 
inditito  proprietors.    Schav  v.  Blacks,  p.  220. 

Bight  in  8eeurtty—Bond  and  Ditpotiiion  in  8eeu- 
rity — Attignation  of  Writ» — Receipt  for  Writt. 
A  bond  and  disposition  in  seenrity  contained  an 
aasignation  of  writs  and  an  obligation  to  make 
them  forthcoming,  free  of  expense,  on  all  neces- 
sary occasions.  Terms  of  receipt  for  writs 
approeed  by  the  Ooart  to  be  granted  by  a  bond- 
holder to  the  grsnter  of  the  bond  and  disposi- 
tion in  seenrity  on  receiving  the  writs  for  the 
purpose  of  efFeotiog  a  sale  of  the  property. 
Sohaw  D.  Blacks,  p.  645. 

: — Decree  of  liaiUiandJhMe* — Sequettration 

fir  Bent — JVeu  Tenant.  A  heritable  creditor 
who  under  a  decree  of  maills  and  duties  had 
entered  into  possession  of  the  lands  disponed 
in  his  bond,  presented  a  petition  for  the 
sequestration  for  rent  of  a  tenant  who  by 
assignation  had  entered  to  the  subject  of  his 
lease  prior  to  the  signeting  of  a  summons  of 
maills  and  dnties,  but  who  bad  not  been  called 
as  a  party  to  that  action.  Seld,  in  the  absence 
of  any  objection  by  the  proprietor,  or  of  any 
competition  for  the  rent  in  question,  that  the 
heritable  creditor  being  duly  in  possession 
under  his  decree  was  entitled  to  make  use  of 
the  landlord's  hypothec,  and  seqoestration 
aaarded.  Robertson's  Trustees  v.  Gardner, 
p.  647. 

-Personal  or  Real — Abwlule  Order  Charging 


Fee  of  Lands— Xllebe — Parish  Minister — Scot- 
tish Drainage  and  Improvement  Company's 
Acts  18.56  and  1860  (19  and  20  Viet.  e.  70,  and 
23  and  24  Vict.  e.  170).  The  Scottish  Drain- 
age and  Improvement  Company's  Act  1856, 
seo.  49,  provides  for  the  execution  by  the 
Enclosure  Commissioners  of  an  absolute  order 
charging  the  amount  of  improvement  expendi- 
ture "upon  the  fee  of  the  lands  improved." 
The  form  of  the  absolute  order  is  prescribed 
by  Schedule  C  of  the  statute,  and  by  it  the  fee 
of  the  lands  is  charged,  but  no  personal  obli- 
gation is  imposed.  Seo.  61  proTides— "  Every 
charge  on  land  by  virtue  of  this  Act  may  be 
recovered  by  the  Company 'or  the  person  for 
the  time  being  entitled  to  the  same,  by  the 
same  means  and  in  like  manner  in  all  respects 
as  any  feu-duties,  or  rent,  or  annual  rent,  or 
other  payment  ont  of  the  same  lands  would  be 
recoverable  in  Scotland."  In  a  case  where  an 
absolute  order  had  been  granted  in  the  form 
prescribed  by  Schedule  C,  charging  the  fee  of  a 
glebe  with  an  annual  rent  charge  in  respect  of 
an  advance  made  to  the  parish  minister  for 
improvements  on  the  glebe — held  (ajf.  the 
judgment  of  the  Conrt  of  Session)  that  the 
Enclosure  Commissioners  had  not  a  personal 
action  against  the  succeeding  minister  for  the 
rent  charge  under  the  Act.  Scottish  Drainage 
and  Improvement  Company  e.  Campbell,  p. 
790. 

Right  of  Beneficiary  to  Immediate  Payment  See 
Succession. 

Bight  of  Congregation  tohere  Delay  caused  by 
Presbytery.    See  Church. 

Right  of  Creditor  to  Sue.    See  SeguutraOon. 


BifAt  ofPurehaier  to  Challenge  Preferenees.  See 

BankrupUy. 
Right  to  Cut  Peats.    See  Crofter. 
Right  to  Use  Firm's  Name.     See  PartnerAip. 
Right  of  8eU^.    ^6  Bankruptcy. 

Sale—  Constructive  Ddivery—  Cndivested  Ovmer— 
Bankruptcy.  A  company  of  distillers  sold  to  a 
customer  certain  parcels  of  whisky  lying  in 
their  bonded  warehouse,  and  received  payment 
of  the  price.  The  warehouse  was  only  used 
for  the  storage  of  whisky  made  by  the  com- 
pany on  which  duty  had  not  been  paid.  The 
purchaser  sub-sold  the  whisky,  and  granted  a 
delivery-order  to  the  vendor,  which  was  duly 
intimated  to  the  company,  and  an  entry  noti- 
fying the  sale  was  made  by  them  in  their  books, 
but  no  delivery  of  the  whisky  ever  took  place. 
The  vendor  became  bankrupt.  In  an  adjust- 
ment of  accounts  between  the  trustee  on  his 
sequestrated  estate  and  the  company,  Tield  (per 
the  Lord  President,  Lord  Adam,  and  Lord 
Einnaar,  rev.  Lord  Trayner)  that  there  had 
been  no  delivery  of  the  whisky  aotnal  or  con- 
struetivs,  and  that  the  company  therefore  re- 
mained the  undivested  owners,  and  were  not 
bound  to  deliver  it  to  the  trustee  as  a  condition 
of  their  obtaining  a  ranking  in  the  sequestra- 
tion (diss.  Lord  Mure  and  Lord  Shsnd,  \riio 
held  that  the  circumstances  disclosed  a  case  of 
constructive  delivery).  The  Distillers  Com- 
pany (Limited)  e.  Dawson  (W.  A  3.  Russell's 
Trustee),  p.  348. 

Sale  of  Lands— Entry— Rent    Due   and 

Payable  after  Term  of  Entry.  A  disposition  of 
lands  provided  that  the  purchaser  should  have 
entry  at  Martinmas  1886,  and  that  he  should 
have  right  to  the  rents  "due  and  payable  from 
and  after  the  said  term  of  entry."  HMHali 
the  purchaser  was  not  entitled  to  a  rent  which 
was  payable  at  Whitsunday  1887,  but  was  for 
a  period  of  possession  prior  to  the  term  of 
entry.  Jamieson  and  Others  (Lord  Olasgow's 
Trustees)  e.  Clark,  et  e  contra,  p.  402. 

-Offer  and  Acceptance— Qualified  Accept- 


Sale  by  Consent.    See  Trust  for  behoof  of  Creditors. 

Sale  of  Bankrupt  Estate  under  Deed  of  Arrange- 
ment.   See  Bankruptcy. 

Sale  of  Furniture  left  in  Bankrupt's  Bouse.  See 
Banki^pt. 

Sale  of  Land— Shooting  Rent — Divinon  of  Bent 
between  Seller  and  PurcJiaser.  The  shootings 
upon  an  estate  were  let  for  the  season  from 
let  August  1886  to  Slst  March  1887.  The 
lands  were  sold,  the  purchaser's  entry  being 
at  Martinmas  1886.  Beld  that  the  shooting 
rent  fell  to  be  divided,  one  portion  from  Ist 
August  to  11th  Kovember  going  to  the  seller, 
while  the  remaining  portion  went  to  the  pnr^ 
chaser.     Jamieson  and  Others  v.  Clark,  p.  402. 

Sale  of  Lands.    See  Sale. 


ance.     A  by  letter  offered  to  bay  from  B  cer- 
tain property  which  he  described.     B  replied— 
"  I  hereby  accept  your  offer  as  copied  en  the       : 
other  side  .  ,  .  for  our  interest  in  the  pro- 
perty."   It  was  the  fact  that  B'«  right  of  pro-       | 
perty  in  the   premises   did    not   correspond       I 
exactly  with  the  description  in  the  offer.     BeU 
that  this  was  a  qualified  acceptance,  and  that       | 
there    was    no    completed    contract    of    sals. 
Nelson  r.  Assets  Company  (Limited),  p.  613. 
See  Possessum — Bankruptcy — Oontraet. 
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1al»  of  Short*.    Sm  Gimiraei. 
icAotfl   Board — Retiring  Allowance— Teacher' t 
.B&uie.      Held  (l)  that  the   amonnt  of    the 
T'«t;iriiig    allowanoe    of    a    teacher    appointed 
before  1872,  provided  only  it  be  not  less  than 
tiro-thiidg  of  his  salary,   is  entirely  in  the 
discretion  of  the  school  board ;  and  (2)  that 
&     Bohool    board    may    competently    allow    a 
retiring  teacher  to  continue  to  occnpy  rent 
free  the  teacher's  house  as  part  of  snch  allow- 
ance— Lord    Lee    dub.    whether    a    teacher's 
lioxise,  so  long  as  it  is  kept  np,  shonld   not 
be  oconpied  by  the  person  actually  discharging 
tlie  duties  of  teacher.     School  Board  of  Eck 
ford  V.  The  Ratepayers,  p.  298. 

See  Separation. 

Saatoorthineee.     See  Ship. 
Secondary  Evidence.     See  Proof. 
Secure  IKaee.     See  B^aration. 
Seevrity.     See  Bevenue — Bankrupt^. 
Security  given  by  Principal  Debtor  to  Partieuker 

Cautioner.    See  Cautioner. 
StlUng  or  Giving  out  Liquor.  SeeJuttieiaryGaee*. 
Sentence.    See  Juttidary  Caiee. 
Sentence  Proceeding  upon  Bad  Previout  Oonmc- 

tion.  See  Jutticiary  Cases. 
Separate  Estate  of  Wife.  See  Butband  and  Wife. 
Separation  of  Trial*.  See  Jutticiary  Cote*. 
Sequeetration—  Compromise  of  Claim— Besolution 
of  Creditors— Bight  of  Creditor  to  Sue.  The 
brother  of  a  bankrapt  before  the  seqaestration 
had  received  certain  funds  of  the  bankrupt 
and  paid  therewith  certain  of  his  creditors. 
The  tmstee  on  the  estate  agreed  to  receive  the 
balance  of  these  funds  in  full  of  all  claims 
against  the  bankrupt's  brother,  who  in  turn 
waived  certain  alleged  claims  against  the  trust- 
estate  for  payments  made  by  him  on  behalf  of 
the  bankrupt  before  the  funds  came  into  his 
hands.  A  special  general  meeting  of  creditors 
approved  of  this  settlement,  and  rejected  a 
ooimter  motion  by  a  creditor  that  as  he  was 
prepared  to  guarantee  the  expenses  in  an  action 
against  the  bankrupt's  brother  in  connection 
with  his  alleged  illegal  intromissions  as  agent 
for  the  bankrupt,  the  trustee  should  be  re- 
quested to  give  his  consent  to  the  said  action. 
Xbe  Court  refused  an  appeal  by  this  creditor, 
in  respect  that  the  transactioi)  between  the 
trustee  and  the  bankrupt's  brother  was  truly 
of  the  nature  of  a  compromise,  and  that  loss 
might  possibly  result  to  the  trust-estate  if  the 
question  was  re-opened.  Marshall  &  Aitken  v. 
Millar,  p.  636. 

See  Bankruptcy— Lease. 

Seqvettraiionfor  Bent.    See  Bight  in  Security. 

Service  Qualifieation.    See  Election  Laie. 

Settlement.    See  Poor. 

Share*.    See  Succession— Company. 

Share*  in  a  Company  after  Voluntary  Liquidation 

and  Beeonstitution.  See  Trust. 
Sheriff— Judgment  —  Appeal  —  Extract  —  Sheriff 
Courts  Act  1876  (39  and  40  Viet.  cap.  70),  see. 
82.  The  Sheriff  Courts  Act  1876  provides 
(section  82)  "that  no  extract  of  any  snch 
interlocutor  .  .  .  shall  be  issued  before  the 
expiration  of  fourteen  days  from  the  date 
thereof  unless  the  Sheriff-Substitute  or  Sheriff 
who  pronounced  the  same  shall  allow  the 
extract  to  be  sooner  issued."  An  interlocutor 
pronounced  in  a  Sheriff  Court  process  allowed 
"extract  of  this  decree  to  go  out  upon  caution 


being  found."  Held  that  the  effect  of  these 
words  in  the  interlocutor  was  not  to  restrict 
the  time  for  appealing,  but  to  direct  that  there 
was  to  be  no  extract  until  caution  was  found. 
Simpson  «.  Jack,  p.  76. 

Sheriff— A-ppeal— Competency— Value  under  £26 
—Sheriff  Court  Act  1853  (16  and  17  Viet.  cap. 
80),  see.  22.  A  Sheriff  Court  petition  craved 
warrant  to  commit  the  defender  to  prison, 
therein  to  remain  until  he  restored  certain 
poinded  effects,  or  paid  to  the  pursuer  the 
sum  of  £9,  88.  6d. ,  being  double  the  appraised 
value  of  the  said  articles.  Held  that  as  the 
prayer  of  the  petition  showed  that  the  value  of 
the  cause  did  not  exceed  £25,  it  was  not  com- 
petent to  appeal  the  case  to  the  Court  of 
Session.     Dickson  v.  Bryan,  p.  611. 

See  Process — Crofter. 

Ship — Seaworthiness —  Charter-Party — Exception 
— "Errors  or  Negligence  of  Navigation."  A 
charter-party  exempted  the  owners  of  a  steam- 
ship from  liability  for  loss  arising  from  "  the 
act  of  God,  the  Queen's  enemies,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  error  or  negligence  of  navi- 
gation, of  whatsoever  nature  and  kind  daring 
the  said  voyage."  Before  starting  on  a  return 
voyage  from  a  foreign  port  the  boilers  were 
filled  with  muddy  water.  When  she  was  at 
sea  some  of  the  mud  clogged  the  valves  of  the 
water-gauge,  and  the  engineer,  led  by  "  false 
water"  in  the  gauge-glass  into  the  erroneous 
belief  that  there  was  an  over  supply  of  water, 
shut  off  the  boiler  feeds.  In  consequence  the 
water  was  reduced  so  low  in  the  boiler  that 
the  crbwns  of  the  wing  fnmaces  collapsed,  with 
the  result  that  the  vessel  was  lost  through  the 
failure  of  steam  power.  In  an  action  by  the 
charterers  against  the  shipowners  for  damages 
on  account  of  the  loss  of  the  cargo,  the  Court 
aisoUzied  the  defenders,  in  respect  that  the  ship 
was  lost  through  "  error  or  negligence  of  navi- 
gation "  on  the  part  of  the  engineer  (1)  in  not 
' '  blowing  out "  th  e  muddy  water  after  the  ship 
got  to  sea,  which  it  was  proved  could  have  been 
done,  and  (2)  in  shutting  off  the  boiler  feeds, 
and  keeping  them  shut  off  till  the  water  was 
reduced  dangerously  low  in  the  boiler.  Cun- 
ningham V.  Colvills,  Lowden,  &  Company, 
p.  249. 

Cliarter-Party  —  Bhxeptiont  —  Out    and 

Home  Voyage — Error  of  Navigation  during 
the  Voyage.  By  a  charter-party  it  was  agreed 
that  a  steamship  should  proceed  to  a  port  in 
Spain  and  there  take  in  a  cargo,  and  the  ship- 
owner was  exempted  from  liability,  inter  cilia, 
for  loss  of  the  ship  through  ' '  error  or  negli- 
gence of  navigation  .  .  .  daring  the  said 
voyage."  Opinion  (per  Lord  Shand)  that  if 
the  vessel  was  rendered  nnseaworthy  through 
"error  or  negligence"  on  the  part  of  her 
master  or  crew  in  the  port  of  lading  the  ship- 
owners would  not  be  freed  from  liability  on 
account  of  her  loss  by  the  exceptions  in  the 
charter-party,  it  being  an  implied  term  of  that 
contract  that  the  ship  should  be  seaworthy 
at  the  time  she  left  with  her  cargo.  Cun- 
ningham V.  Colvils,  Lowden,  and  Company, 
p.  2.50. 

Charter-Party  —  Eire  —  Freight.     In  a 

charter-party  there  was  this  provision — "In 
the  event  of  loss  of  time  from  .  .  .  breakdcwn 
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of  machinery  .  .  .  whereby  the  worldDg  of  the 
vessel  is  stopped  for  more  than  forty-eight 
conseoutive  working  honrs  the  payment  of  hire 
shall  cease  until  she  be  again  in  an  efficient 
state  to  rssome  her  service."  The  hire  was  to 
be  paid  monthly  in  advance.  On  the  voyage 
her  engines  broke  down  so  as  to  render  her  un- 
seaworthy,  and  ahe  had  to  pat  into  a  foreign 
port.  There  was  no  means  of  repairing  her 
injuries  in  that  port.  A  tag  was  sent  out  to 
bring  her  home  under  an  agreement  between  the 
owners  and  the  charterers,  by  which  the  cost 
of  the  tug  was  to  be  treated  as  general  average. 
The  ship  arrived  at  the  port  of  discharge  with 
the  aid  of  the  tug.  The  ohart»ar  paid  his 
proportion  of  the  cost  of  the  tug.  In  an  action 
for  the  freight  from  the  time  she  left  the 
foreign  port  till  her  discharge  was  complete, 
TUId  (rev.  Lord  Trayner)  (1)  that  she  was  an- 
seaworthy  from  the  time  of  the  breakdown  till 
she  arrived,  the  assistance  of  the  tug  not  having 
rendered  her  seaworthy,  and  therefore  that 
having  in  view  the  terms  of  the  charter-patty 
the  owner  was  not  entitled  to  freight  for  the 
voyage  under  tow ;  (2)  {dub.  Lord  Young)  that 
hire  was  due  for  a  reasonable  time  for  unload- 
ing at  the  port  of  discharge  although  the  repairs 
necessary  to  make  the  ship  seaworthy  had  not 
been  completed.  Millar  t  Company  «.  Hogarth 
and  Others,  p.  469. 

Ship—Charter-Party — Demurrage —  Undue  De- 
tention— Damage* — Lien  on  Cargo.  A  char- 
ter-party provided,  ' '  charterers'  responsibility 
to  cease  on  cargo  being  loaded,  provided  the 
cargo  is  worth  the  freight  at  port  of  discharge. 
Owners  to  have  lien  on  cargo  for  freight,  dead 
freight,  and  demurrage. "  Held,  in  the  absence 
of  anything  in  the  charter-party  showing  that 
the  parties  intended  otherwise,  that  "demur- 
rage "  fell  to  be  interpreted  in  its  strict  legal 
sense  ;  and  that  the  owners'  lien  on  cargo  for 
demurrage  did  not  free  the  charterers  from  an 
action  of  damages  for  the  andne  detention  of 
the  vessel  at  the  port  of  loading.  Obierved 
{per  Lord  Adam)  that  "demurrage"  ought 
always  to  be  so  constraed,  unless  the  charter- 
party  mads  it  clear  that  it  was  the  intention 
of  parties  that  the  word  should  be  used  in 
another  and  a  wider  sense.  Oardiner  and 
Others  V.  Macfarlane,  M'Crindell  &  Go.  and 
Another,  p.  492. 

Chart&r-Party  —  Right*   of   Mortgageet. 

Mortgagees  of  a  ship  are  entitled  to  prevent 
her  sailing  under  a  charter-party  if  their 
secnrity  would  thereby  be  materially  pre- 
judiced. The  owner  of  a  steamship,  who  had 
obtained  advances  by  mortgages  upon  the  ship, 
sent  her  in  October  to  have  certain  repairs 
ezeouted.  In  February,  with  the  view  of 
paying  for  snch  repairs,  he  got  additional  ad- 
vances from  the  same  parties  by  increasing 
the  amount  of  their  mortgages.  He  made  a 
part  payment  of  their  aooount  to  the  ship- 
builders, and  gave  promissory-notes  for  the 
balance,  and  he  also  granted  them  a  second 
mortgage  over  the  ship.  The  shipbnilders  in 
tet>m  renounced  any  right  of  lien  they  might 
have  over  the  ship,  and  undertook  to  have 
her  ready  for  sea  within  one  month.  The 
owner  farther  undertook  to  keep  the  ship  in- 
sured in  favour  of  the  mortgagees,  but  this 
was  never  effected.     Upon  15th  April,   and 


while  he  was  still  in  pbMeaaion  of  the  ship,  the 
owners  chartered  her  to  a  Arm  of  merchants 
for  a  voyage.  On  22Dd  April  the  mortgagee! 
entered  into  possession,  declined  to  give  up  the 
ship  to  the  charterers,  and  on  20th  June  the 
ship  was  sold  under  the  orders  of  the  Court  of 
Session.  The  ship  was  unfit  for  sea  in  April, 
and  probably  until  the  middle  of  August,  when 
she  was  delivered  to  the  charterers.  Upon 
27th  June  the  charterers  demanded  immediate 
delivery  as  they  had  re-chartered  the  vessel, 
and  the  sub-charterer  was  pressing  them  for 
delivery,  and  upon  4th  July  they  broag^t  an 
action  against  the  new  registered  owner  and 
the  mortgagees  for  delivery,  and  failing  de- 
livery for  damages.  After  delivery  had  been 
made  in  Angnst  they  restricted  the  action  by 
minute  of  15th  November  to  one  of  damages. 
Held  (Lord  Lee  diit.)  that  the  defenders 
should  be  aisoihied,  as  the  mortgagees  had 
only  protected  and  rendered  effeotnal  their 
legal  rights,  which  would  have  been  materially 
prejudiced  had  the  vessel  been  allowed  to  tail 
uninsured  and  in  an  onsaaworthy  oondition. 
Laming  &,  Company  v.  Beater  and  Othen, 
p  500. 
Ship — Charter-Party — Marginal  Note — Ouaran\ 
tee  at  to  BTup't  Capacity — Stowage  of  Maehinerii 
and  Oeal.  By  charter-party  between  Wright 
Brothers  &  Company  and  Maokill  and  others  it 
was  agreed  that  Mackill's  vessel  should  proceed 
to  aiasgow  and  there  "  load  all  such  goods  and 
merchandise  as  the  charterers  should  tender 
alongside  for  shipment  not  exceeding  what 
she  could  reasonably  stow  and  carry,"  Ac 
The  freight  was  fixed  at  a  lamp  sum  of 
£2200,  and  it  was  provided — "Owners  guar- 
antee that  the  vessel  shall  carry  not  less  thin 
2000  tons  dead  weight ;"  and  farther — "Should 
the  vessel  not  carry  the  guaranteed  dead  weight 
as  above,  any  expenses  incurred  from  thia 
cause  to  be  borne  by  the  owners,  and  a  pre 
rata  redaction  per  ton  to  be  made  from  the 
first  payment  of  freight."  The  ship  wu 
intended  for  a  general  cargo,  partly  ef  rail- 
way locomotive  machinery,  and  the  parties 
agreed  upon  and  endorsed  on  the  margin  of 
the  ohi^ter-party  a  note  specifying  the 
"  largest  pieces "  of  machinery,  and  their 
number,  weight,  and  measorement,  which  the 
cargo  was  to  contain.  Wright  Brothers  ft 
Company  tendered  a  cargo  not  exoeeding 
2000  tons  dead  weight,  including  locomotives 
and  tenders,  two  lots  of  coal,  and  general 
goods.  The  large  pieces  of  machinery  ex- 
ceeded the  number  stated  in  the  marginal 
note.  The  vessel  sailed  with  dead  weight  of 
1691  tons.  It  was  admitted  that  her  capacity 
equalled  the  guarantee,  and  also  that  3000 
tons  dead  weight  of  the  cargo  tendered  could 
not  have  been  carried  without  packing  the 
coal  along  with  the  machinery,  which  was  not 
done.  Wright  Brothers  &  Company  olaiiaed 
a  deduction  in  the  freight,  and  Maokill  and 
others  raised  this  action  for  the  balance  un- 
paid. Held  {rec.  the  judgment  of  the  Court  of 
Session)  that  the  marginal  note  was  informa- 
tion afforded  to  the  shipowners  for  the  pur- 
poses of  the  contract ;  the  cargo  tendered  wu 
not  such  as  was  expected,  as  the  bulk  ex- 
ceeded the  proportion  of  dead  weight  indi- 
cated by  the  marginal  note,  and  as  it  was  owing 
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to  this  that  the  venel  oarried  less  than  the 
guaranteed  dead  veight,  Wright  Brothera  & 
CSompany  were  not  entitled  to  the  rednotion 
olaiiined,  and  -were  liable  in  the  whole  freight 
as  Btipalated.  Hdd  farther  (flff.  the  judg- 
ment of  the  Covrt  of  Sesgien),  that  it  was  not 
proper  stowage  to  stow  coal  among  machinery 
Tinlesa  with  the  consent  of  the  ghippera  of 
the  ooal  and  of  the  machinery,  and  that  the 
•nua  of  obtaining  snob  consent  was  on  the 
oharterers.  Uaddll  and  Others  v.  Wright 
Brothers  &  Company,  p.  782.  I 

Ship.     See  Arrettment—Jtutieiary  Ocuei.  i 

Shipping  Law  —Bill  of  Lading — Delivery  Order —    i 
TitU  to  Sue.    The  only  title  to  a  cargo  shipped   ' 
under  a  bill  of  lading,  which  the  master  is 
bonod  to  recognise  or  entitled  to  act  npon,  is   i 
the  bill  of  lading  itself.     The  holders  of  the    ' 
bill  of  lading  for  a  cargo  forwarded  it  to  the    j 
master  at  the  port  of  discharge,  endorsed  as   j 
follows: — "Oaptain  E.  will  please  deliver  the    I 
contents  of  the  within  bill  of  lading  against 
production  of  orders  signed  by  as."    Signed 
deUTery-orders  for  parts  of  the  cargo  were 
from  time  to  time  presented  by  3.  ft  J.  O.  to 
the  master,  who  gare  delirery  in  terms  thereof. 
When  the  cargo  had  been  all  delivered,  except 
about  60  tons,  the  master  refased  farther  de- 
Uverynntil  certain  claims  which  he  had  advanced 
for  freight  and  demurrage  were  paid  or  secnred 
to  him,  whereupon  J.  k  3.  O.  raised  an  action 
for  deUvery  of  the  60  tons,  founding  npon  a 
delivery-order  granted  by  the  holders  of  the 
bill  of  lading.      HtUd  that  the  pursuers,  not 
being  the  holders  of  the  bill  of  lading,  had  no 
title  to  sue.     J.  &  3.  Cunningham  v.  Guthrie 
tmd  Another,  p.  208. 

1878  Black  Sea  Oharter-Party—LiabUity 

ef  Gotuigrue  for  Bkepente  of  Measuring  and 
Weighing  Cargo  at  Port  of  DeUvery — Outtom 
of  Trade.  A  cargo  of  grain  was  shipped  from 
Sevastopol  to  Aberdeen  under  a  charter-party 
Icnown  as  the  1878  Black  Sea  Charter-Party, 
which  provided  for  the  payment  of  freight 
according  to  cubic  measurement.  The  cargo 
was  consigned  by  weight  and  not  by  measure- 
ment, the  bill  of  lading  setting  forth  the  weight 
in Bnasian  "poods."  The  shipowners  having 
weighed  the  cargo,  and  also  measured  samples 
thereof,  in  order  to  ascertain  the  whole  measure- 
ment, sued  the  oonsignees  for  the  expense  of 
the  operation,  alleging  a  general  custom  of  the 
British  shipping  trade  in  the  carrying  of  grain 
cargoes  that  these  expenses  fell  to  be  borne  by 
the  consignee.  The  defenders  alleged  a  contrary 
custom  in  the  port  of  Aberdeen  known  to  the 
pursuers.  Held  that  the  defenders  were  liable, 
it  being  established  that  by  the  univerBal 
custom  of  the  shipping  trade  such  expenses 
fell  to  be  borne  by  the  consignee.  Watts, 
Ward,  &,  Company  v.  Orant  &  Company, 
p.  £60. 
Shooting  Rent.  See  Sale  of  Land. 
Signature  upon  Blank  Sheet  of  Paper.    See  Oau- 

tumary  (ligation. 
Singular  Sueeeuor.    See  Bet  Judicata. 
Skilled  Witneu.    See  Proof. 
Slander — Iituet — NetDtpaper  Report  of  Judicial 
Proeeeding*—  Counter  Isrue  a*  to  Faimeu  and 
Aeeuraey  of  the  Report.    A  firm  of  merchants   j 
brought   an   action  of  damages  against  the   | 
proprieton   of    two   newspapers  for  slander   i 


contained  in  the  reporta  of  proceedings  in  the 
London  Bankruptcy  Court,  during  which  a 
former  agent  of  the  pursuers  was  reported  to 
have  said  "that  they  were  very  hard  up,  and 
he  had  flnanoed  them  from  time  to  time"  by 
means  of  accommodation  bills.  They  proposed 
as  an  issue  .  .  .  "whether  the  statements 
therein  set  forth  are  of  and  concerning  the 
pursuers,  and  falsely  and  oalamnionsly  repre- 
sent that  the  pursuers  had  been  or  were  in 
financial  difSculties,  and  had  been  or  were 
being  financed  by  accommodation  bills  ...  to 
the  loss,  injury,  and  damage  of  the  pursuers." 
The  defenders  averred  on  record  that  the  report 
was  a  fair  and  accurate  one  of  judicial  proceed- 
ings, and  as  sach  privileged,  and  that  the 
pursuers  were  bound  to  raise  the  question  of 
its  fairness  in  their  issue ;  or  alternatively,  that 
they  were  entitled  to  raise  that  question  before 
the  jury  by  means  of  a  counter  issue.  The 
Court  (ajf.  Lord  Eyllacby)  approved  of  the 
issue  and  disallowed  the  counter  issue,  holding 
that  the  question  sought  to  be  raised  by  it  was 
a  matter  for  the  direction  of  the  Judge  at  the 
trial.  Wright  &,  Greig  v.  George  Outram  t 
Company  and  Gunn  t  Cameron,  p.  707. 
Zander.  See  Reparation. 
Special  Powert.  See  Judicial  Factor. 
Bpedjie  Implement.  See  Entail. 
Specification.  See  Juitieiary  Case*. 
Speculation  a*  to  Biee  and  Fall  of  Stock.    See 

Contract. 
Statement  of  Aecounti.  See  Judicial  Factor. 
Slock  Exchange.  See  Contract. 
Stowage  of  Machinery  and  Coal.  See  Ship. 
Street.  See  Police. 
Submiition.  See  Bet  Judicata. 
Subornation  »f  Perjury.  See  Proof. 
SubUitution  in  Moveablee.  See  Sueeetrion. 
Sueeeuion— Marriage.  Oontraet— Bond  and  Dis- 
pMttion  in  Security — Heir  and  Ekeeutor — Real 
Burden — Obligation  ad  factum  proBetandum. 
An  obligation  to  transfer  into  the  names  of 
certain  parties  a  certain  amount  of  Consolidated 
Bank  Annuity  stock  is  an  obligation  ad  factum 
prattandum,  and  being  of  a  definite  nature, 
may,  along  with  an  obligation  to  pay  interest 
until  fulfilment,  be  validly  imposed  as  a  real 
burden  npon  land.  A  person  borrowed  from 
bis  marriage-oontraot  trustees  two  sums  of 
£6000  and  £8500  8  per  cent,  consols,  and  these 
stocks  were  accordingly  transferred  from  their 
names  to  his.  In  return,  by  bonds  and  dis- 
positions in  security  he  bound  and  obliged 
himself,  and  his  heirs,  executors,  and  repre- 
sentatives, when  required,  to  purchase  and 
transfer  to  the  trustees  the  like  sums  of  £6000 
and  £3500  8  per  cent,  consols,  and  in  the 
meantime  to  pay  them  the  amount  of  the 
interest  which  would  have  become  due  and 
payable  to  them  had  the  transferred  stocks 
been  left  standing  in  their  names.  In  security 
of  these  obligations  he  disponed  certain  lands, 
which  he  subsequently  disponed  to  gratuitous 
disponees.  In  an  action  against  these  parties 
at  the  instance  of  the  marriage-contract  trus- 
tees, Tield  that  the  bonds  and  dispositions  in 
secarity  created  good  and  effectual  securities 
over  the  lands  thereby  disponed,  and  that  the 
heirs  or  gratuitous  disponees  took  the  lands 
under  burden  of  the  said  securities  without 
relief  against  the  executors.     Edmonstone  and 
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Another  (Lmusden's  Trastees)  i>.  Setoo  and 
Others,  p.  4. 
8ueee>$ion — Vetting — Interpoted  Lifersnt — Clau$e 
ofSurvitorsfUp.  A  testator  directed  his  tmstees 
to  convey  bis  heritage  to  his  two  daughters 
equally  between  them  in  liferent,  and  to  certain 
grandchildren  named,  and  to  grandchildren 
nateituri,  "equally  among  them,  share  and 
share  alike,  any  of  whom  failing  the  share  or 
shares  of  the  deceaser  or  decessers  to  the 
snrrivors  equally  among  them,  share  and  share 
alike,  in  fee."  BM  that  the  right  to  their 
shares  did  not  vest  in  the  grandchildren  till  the 
period  of  distribution,  which  was  the  death  of 
each  liferenter  as  to  the  portion  liferented  by 
her.  Marshall  and  Others  v.  Melville's  Tms- 
tees, p.  24. 

Vatin^  —  Term  of  Payment  —  Sueband 

.  and  Wife— Divorce  for  Adultery— Wife't  Legal 
Pivmtion*.  A  testator  directed  his  trustees, 
inter  cUia,  in  partienlar  events,  to  hold  certain 
shares  of  his  estate  in  tnist  for  behoof  of  bis 
son,  and  to  pay  the  said  shares  to  him  by  such 
instalments,  or  in  such  portions,  and  at  such 
times,  as  they  might  think  fit ;  but  so  long  as 
the  said  shares,  or  any  part  thereof,  remained 
unpaid,  to  pay  to  him  the  interest  or  annual 
produce  of  such  shares,  or  part  thereof,  so  ' 
remaining  unpaid,  half-yearly,  until  the  shares 
should  be  wholly  paid  over  to  him  and  dl8> 
charged.  He  declared  further  that  the  various 
provisions  of  his  settlement  should  not  become 
vested  interests  till  the  respective  terms  of 
payment  thereof.  The  trustees  afecordingly 
took  possession  of  the  son's  shares,  and  held 
them  for  bis  behoof,  with  the  exception  of 
several  instalments  which  were  paid  to  him. 
His  wife  having  obtained  decree  of  divorce 
against  him  in  respect  of  his  adultery,  in  an 
action  at  her  instance  against  the  trustees  under 
his  father's  settlement  and  himself,  held  that  the 
shares  of  his  father's  estate  had  vested  in  him, 
and  fell  to  be  regarded  as  part  of  his  estate  in 
computing  the  pursuer's  legal  rights.  M'Elmail 
V.  Lundie  and  Others,  p.  28. 

Tettament-JmpUid  Sevoeatum.    A  testa- 


trix by  general  disposition  and  settlement 
conveyed  to  her  niece  her  whole  heritable  and 
moveable  estate,  under  burden  of  debts  and 
legacies,  on  the  condition  that  her  niece  should 
pay  any  other  legacies  which  the  testatrix  might 
think  proper  to  leave  by  any  writing  under 
her  hand,  clearly  indicative  of  her  intention, 
althoagh  not  formally  executed.  She  appointed 
her  niece  her  executrix.  By  a  codicil  to  this 
will  she  revoked  the  conveyance  of  her  move- 
able estate,  and  conveyed  tbe  same  to  other 
executors,  directing  them  to  fulfil  any  testa- 
mentary instructions  left  for  them  under  her 
baud,  and  providing  that  any  surplus  of  tbe 
moveable  estate,  after  meeting  debts  and  be- 
quests, should  be  ptid  to  her  niece,  but  that 
any  deficiency  thereof  should  form  a  burden 
on  her  heritable  estate.  By  a  holograph  docu- 
ment, addressed  to  her  niece  of  date  inter- 
mediate between  the  settlement  and  codicil, 
she  directed  that  her  heritable  property  should 
be  sold,  and  that  the  price  thereof,  together 
with  any  surplus  after  payment  of  expenses, 
should  be  deposited  in  bank  for  behoof 
of  her  niece  in  liferent  and  certain  others 
in  fee.     SeUi  that  the  holograph  writing  was    I 


inconsistent  with,  and  therefore  impUsdly 
revoked  by  the  codicil,  which  was  of  later  date. 
Storrar  and  Others  e.  Small  and  Others,  p.  43. 

Sueeeuion  —  Anignation  —  Harriage-CorUraet— 
Pou>erofDivinon,Bxerei*eof.  Byamarriagt- 
contract  the  wife  conveyed,  inter  alia,  to  herwlt 
in  liferent,  and  failing  her  to  her  husband  in 
liferent,  exclusive  of  the  jiM  mariU,  and  in  aiij 
case  to  the  children  of  the  marriage  in  fee, 
certain  bank  shares,  subject  to  a  power  in  the 
husband  to  divide  the  provisions  made  foi 
them  among  the  children.  There  were  tbne 
daughters  and  one  son.  By  his  settlement  the 
husband  conveyed  his  whole  estate  to  tmiteea 
to  pay  certain  special  legacies  to  tbedanghten, 
and  "  the  whole  residue  and  remainder  of  mj 
estate,  heritable  and  moveable,  for  behoof  of 
my  son,"  declaring  that  he  had  made  this  diii- 
sioB  in  virtue  of  the  powers  in  the  marriage- 
contract  The  hnsband  predeceased  the  wife, 
who  thereafter  executed  a  transfer  of  the  bink 
shares  to  herself  in  liferent,  and  the  children 
equally  among  them  in  fee.  The  son  conveyed 
to  a  creditor  his  whole  interest  in  the  residse 
of  his  father's  estate.  In  a  question  between 
the  son  and  an  assignee  of  the  creditor— JctJ 
that  the  latter  had  no  right  to  the  bank  shares, 
in  respect  that  they  had  never  formed  part  of 
the  residue  of  the  father's  estate.  Whyte  f. 
Murray,  p.  67. 

HeriUMe  and  Mooeaile—Bond  and  Diiptm- 

tion  in  Security — Convertion — Teree—Jv 
relieta.  The  husband's  infeftment  at  the  tint 
of  his  death  is  the  measure  of  the  widow's  rigbl 
of  terce.  The  holder  of  certain  heritable  bondi 
had  before  his  death  taken  steps  towards  leali*- 
ing  the  securities.  Intimation  and  requisitim 
for  payment  was  served  on  the  debtor  in  one 
of  the  bonds,  but  no  further  steps  were  taken. 
Similar  intimation  was  made  in  respect  of 
another  bond,  and  the  subjects  of  the  secniity 
were  advertised  but  not  exposed  for  sale.  The 
subjects  under  a  third  bond  had  been  exposed 
for  sale,  but  bad  not  found  a  purchaser.  la 
the  fourth  case  tbe  subjects  had  been  expossd 
for  sale  and  sold,  but  the  purchaser  haviog  i 
failed  to  pay  the  price  had  not  obtained  infeft' 
meut  at  the  death  of  the  bondholder.  Hit 
widow  claimed  her  legal  rights,  ffdd  that  the  ' 
bonds  had  not  been  rendered  moveable  as  to 
the  widow  by  tbe  steps  taken  to  realise  the 
securities,  and  that  she  was  not  entitled  to 
any  part  of  the  sums  contained  in  the  hondi 
jure  relieta.  Rossborough's  Tmstees  ».  Boe»- 
borouKh,  p.  111. 

Heritable  and  JUoveaUe — Trutt — Liftrmt 

— Residue  —  Capital  and  Ineome  —  Leate.  i 
testator  in  his  trust-disposition  and  settlement 
after  making  certain  provisions  for  behoof  of 
his  widow  in  liferent,  directed  his  tmsteei  to 
pay  tbe  income  of  tbe  residue  of  his  estate  to 
bis  sister  and  her  children,  and  after  hei 
death,  and  when  the  youngest  of  the  childna 
had  attained  the  age  of  twenty-five,  to  divide 
the  capital  of  the  residue  amongst  them.  The 
testator  was  tenant  of  certain  premises,  vbeie 
he  carried  on  business  as  a  purveyor  of  publie 
entertainments,  and  when  he  died  some  yean 
of  tbe  lease  were  still  to  mn.  His  busisMi 
was  wound  up  after  his  death,  and  tbe  trot- 
tees  having  failed  to  dispose  of  the  leaM  or  to 
sublet  the  premises,  they  became  unoooapM. 
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Xbe  teotator's  widov  lepudiatod  her  provisions 
under  the  BetUemant,  and  olaiined  her  legal 
riglitii.      Hdd  that,   in  a  question  with  the 
iirido'w,  the  loss  occasioned  to  the  estate  by 
the    premises   being   nnoccapied    fell   to   be 
oliarged  against   the  moreable  estate  of  the 
deceased ;  and  in  a  qaeation  between  the  trns- 
tees,  as  representing  the  fiars  and  the  sister 
of    the  testator,  the  loss  fell  to  be  charged 
against  the  residae  of  the  estate,  and  did  not 
f  oraa  any  proper  charge  against  the  sister  as 
liCexemtrix  in  the  settlement.     Bossborough's 
Trasteesv.  Bossborongh,  p.  111. 
&ueee9*iim— Vetting— Fee  and  Liferent— Clauu  of 
SurvMonhip.    A  testator  in  his  trust-disposi- 
tion and  settlement,  after  providing  an  annuity 
to  Jiis  wife,  directed  his  trustees  to  hold  the 
fee  of  the  subjects  liferented  by  his  wife,  and 
the  vhole  residae  of  his  estate,  for  behoof  of 
his  ohildren  in  certain  proportions.     The  pro- 
▼isions  in  favour  of  his  sons  he  directed  should 
be  payable  to  them  as  follows— £2000  to  each 
twelve  months  after  his  death,  and  the  remain- 
der twelve  months  after  the  death  of  his  wife. 
The  proTisions  to  his  daughters  were  to  be 
held  for  them  in  liferent,  and  for  their  children 
in  fee,  and  failing  any  of  his  daughters  with- 
out issue,  the  share  of   such  deceaser  was  to 
form   part  of  the  residue  of  his  estate.     He 
farther  provided  that  "in  case  of  the  decease 
of  any  of  my  sons  before  receiving   payment 
of  their  provisions,  without  lawful  issue,  then 
the   provisions  of  such  deoeasers,   so   far  as 
nnpaid,  shall  fall  back  .into  and  make  part  of 
the  residue  of  my  estate  divisible  as  aforesaid. " 
The  testator  died  in  1841,  and  his  wife  in  1852. 
A  son  died  without  issue  in   1861,  and  three 
danghten  died  thereafter  without  issue.     Held 
that  the  testamentary  trustees  of  the  said  sou 
had   no  claim   to  any  part  of  the  fee  of  the 
■hares  liferented  by  the  three  danghten  whom 
he  predeceased,  in  respect  that  the  fee  of  the 
■hares  liferented  by  the  daughters  did  not  vest 
in  the  sons  till  the  death  of  the  liferentrioes. 
ObiereatioM  per  Lord  President  on  Haldane't 
TnuUet T.  Murphy,  9  B.  269.     Steel's  Trustees 
«.  Steel  and  Others,  p.  146. 

Vetting  Subject  to  Dtfeatanee.     k  testator 

left  his  whole  personal  means  and  estate  to 
tmstees  to  be  held  in  trust  for  the  equal  use 
and  behoof  of  all  his  children,  and  the  respeo- 
tiTe  heirs  of  their  bodies,  and  failing  any  of 
bis  said  children  without  lawful  issue  to  the 
sarviTOZS  and  survivor  of  them  and  their  law- 
ful issue,  share  and  share  alike,  "subject 
always  to  the  nses,  control,  and  disposal  herein- 
after directed,  and  declaring  that  the  said 
■bares  shall  not  become  vested  interests  in  my 
children  respectively  until  their  respective 
majorities  or  marriages."  The  children  upon 
reaching  25  were  to  become  tmstees,  and  npon 
the  youngest  child  reaching  21  the  trustees 
other  than  his  children  were  to  cease  to  act. 
There  was  power  given  to  the  trustees  in 
certain  oases,  none  of  which  occurred,  to 
restrict  the  rights  of  daughters  to  a  liferent, 
and  to  settle  the  fee  of  thei;  shares  of  capital 
npon  their  children.  At  the  close  of  the  deed 
it  was  provided  that  "  failing  all  my  children 
•ad  tb^  lawfnl  issue  <f ter  the  decease  of  my 
■aid  beloved  wife,  my  said  trustees  shall  pay 
and  deliver  over  the  whole  of  my  said  estate 


...  to  my  nearest  heirs,  executors,  or  as- 
signees." The  testator  died  predeceased  by 
his  wife  and  all  his  sons,  and  survived  by  bis 
daughters,  all  of  whom  were  over  26  at  his 
death.  One  was  then  married  bat  had  no 
children  ;  the  others  all  died  unmarried.  The 
danghters  dealt  with  the  estate  as  having  vested 
in  them  equally,  and  left  settlements.  BeU, 
that  the  estate  vested  in  each  daughter  as  she 
respectively  married  or  attained  majority,  sub- 
ject to  defeasance  in  certain  oases ;  that  the 
provision  in  favour  of  "nearest  heirs"  applied 
only  to  the  case  of  children  "  failing  "  before 
vesting ;  and  that  the  settlements  of  the  daugh- 
ters must  receive  effect.  Cheyne  and  Sttuurt 
t).  Irving  Smith  and  Others,  p.  391. 

Sueceuion  —  Teitament  —  Cqntiruciion  —  Bequett 
Burdened  with  Truttfor  Itttte—  Vetting— Intet- 
taey.  A  truster  appointed  his  trustees  to  divide 
the  residue  of  his  estate  in  certain  shares  among 
his  children,  payable  as  soon  as  bis  estate  was 
realised,  and  npon  the  death  of  bis  wife  to 
divide  in  like  manner  the  sum  set  apart  for  her 
annuity.  The  shares  of  deceasers  dying  before 
payment,  and  without  issue,  were  to  be  divided 
among  survivors,  and  the  issue  of  deceasers 
were  to  take  their  parents'  share.  By  a  codicil 
the  testator  directed  his  trustees  "to  invest 
the  shares  of  my  means  and  estate  falling  to 
my  daughters  at  my  death,  and  at  the  death 
of  their  mother,  in  case  she  shall  survive  me, 
so  soon  as  the  same  is  realised  and  can  be  in- 
vested, npon  heritable  security,  taking  the 
rights  thereto  conceived  in  favour  of  such 
daughters  in  liferent,  for  their  liferent  use 
allenarly,  and  to  the  child  or  children  of  their 
bodies,  if  more  than  one,  equally  among  them 
in  fee."  In  an  action  of  multiplepoinding  at 
the  instance  of  the  trustees,  held  that  the  pro- 
visions to  children  vested  a  morte  iettatoHt ; 
that  the  sole  object  of  the  codicil  was  to  pro- 
tect the  capital  of  a  daughter's  share  for  pos- 
sible children ;  and  that  it  did  not  result  in 
intestacy  on  the  part  of  the  testator  with 
respect  to  the  share  of  a  danghter  dying  with- 
out issue.  Whyte  and  Others  (Dalglish's  Trus- 
tees) V.  Dalglish  and  Others,  p.  424. 

Vetting— Heritable   and  Moveable — Von- 

reriion— Power  of  Sale.  A  testator  by  trust- 
disposition  and  settlement,  dealing  with  his 
whole  estate,  directed  his  trustees  "to  pay  to 
my  said  wife,  in  case  she  shall  survive  me,  for 
her  own  use  and  disposal,  out  of  the  capital  of 
the  trnst-estate,  any  sum  or  sums  of  money 
she  may  require,  not  exceeding  in  all  the  one 
equal  half  of  the  residue  and  remainder  of  the 
trust-estate,  and  that  at  any  time,  or  from  time 
to  time,  as  she  may  desire. "  He  also  directed 
his  "  tmstees  at  the  first  term  after  his  wife's 
death,  if  she  survived  him,  to  pay  and  assign 
to  her  heirs,  executors,  and  assignees  tibe 
balance,  if  any,  which  shall  remain  unpaid  to 
her  of  the  equal  half  of  the  free  residue  and 
remainder  of  the  tmst-estate,  after  reckoning 
the  payments  out  of  capital  which  may  have 
been  made  to  her  by  my  trustees."  .  .  .  The 
tmstees  were  empowered,  * '  for  accomplishing 
the  purposes  of  this  trust,"  to  sell  and  dispose 
of  the  truster's  wholp  estate,  heritable  and 
moveable,  and  convert  it  into  money.  His 
wife  survived,  and  died  leaving  a  testament 
disposing  of  her  whole  moveable  estate  without 
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hftTing  asked  or  reeaired  any  money  from  the 
capital  of  her  hasband's  estate.  Fart  of  said 
estate  consisted  of  bouse  property,  which  re- 
mained unconverted  daring  the  widow's  life- 
time, bat  was  sold  after  her  death.  Held  that 
the  widow's  right  to  half  of  her  husband's 
estate  was  moyeable,  and  that  half  of  the  price 
realised  for  the  hoase  property  fell  onder  her 
testament.  Kippen's  Trustees  v.  Leitch  and 
Others,  p.  497. 

Sueceuion — Double  Legacy.  A  testator  by  trust- 
dispositien  and  settlement  left  a  legacy  of  £1000 
to  both  A  and  B.  By  a  codicil  he  recalled  A's 
legacy  of  £1000,  and  gave  "said  snm"  to  B. 
By  a  subsequent  oodioU  he  renewed  the  legacy 
of  £1000  to  A,  and  made  no  reference  to  B. 
Held  that  the  additional  legacy  of  £1000  to  B 
had  not  been  revoked.  Wright's  Trustees  e. 
Wrights,  p.  614. 

Vesting — Dettination-Over —  Vetting  Sub- 
ject to  Defeaiance.  A  testator  directed  his 
trustees  to  realise  the  residue  of  his  estate  and 
to  pay  the  free  annual  proceeds  thereof  to  his 
sister  during  her  life,  and  at  her  death  to  divide 
the  residue  among  his  nephews  and  nieces 
ntminatim  in  certain  proportions.  The  deed 
further  provided  that  "  if  any  of  my  said 
nephews  or  nieces  die  before  my  sister,  leaving 
a  child  or  children,  such  child  or  children  shall 
be  entitled  to  their  parent's  share,  and  if  any 
of  my  said  nephews  or  nieces,  other  than  my 
said  nephew  Edward  Bannerman  Bamsay  or 
my  said  niece  Patricia  Bamsay,  die  without 
issue,  the  share  of  such  deceaser  or  deceasers 
shall  fall  to  their  surviving  brothers  and  sisters 
equally  among  them  if  more  than  one,  the 
issue  of  any  deceased  brother  or  sister  taking 
the  share  which  would  have  fallen  to  their 
parent  if  in  life,  or  if  there  be  no  surviving 
brother  or  sister,  and  no  issue  of  a  deceased 
brother  or  sister  of  such  deceasing  nephew  or 
niece,  then  the  share  of  such  deceasing  and 
childless  nephew  or  niece  shall  on  sncta  decease 
go  to  such  of  my  said  nephews  and  nieces 
above  named  as  may  be  then  living,  equally 
among  them  if  more  than  one. "  Held  that  the 
surviving  brothers  and  sisters  of  one  of  the 
nephews  who  had  predeceased  both  the  testa- 
tor and  the  liferentrix  were  entitled  to  take  his 
share  of  residue  as  conditional  institutes,  and 
that  the  share  of  Edward  Bannerman  Bamsay, 
who  had  predeceased  the  liferentrix,  had  vested 
a  morte  tettatorii  subject  to  defeasance  in  the 
event  of  the  beneficiary  leaving  children,  but 
as  he  had  died  without  issue,  it  fell  to  the  exe- 
cutor under  his  settlement.  Young  and  Others 
(Earl  of  Dalhousie's  Trustees)  e.  Maodonald  and 
Others,  p.  525. 

Tnttt — Direction  to  Divide  and  to  See  to 
Vie  Investment  of  the  Residue.  A  testatrix  by 
her  settlement  directed  her  trustees  to  divide 
the  residue  of  her  estate  equally  between  her 
two  daughters,  "  and  to  their  respective  heirs 
and  assignees,  but  declaring  that  the  provision 
hereby  made  ...  is  an  alimentary  provision 
to  their  own  separate  use  and  behoof,  and  shall 
not  be  subject  to  the  jus  mariH  or  right  of 
administration  or  management  of  their  hus- 
bands, .  .  .  bat  my  trustees  shall  be  bound  to 
see  to  the  investment  of  the  said  residue  for  my 
said  danghters  in  such  way  and  manner  as  shall 
to  them  appear  best  to  secure  and  give  effect 


to  the  foresaid  declarations  and  conditions  " 
Held  that  the  danghters  were  fiars,  and  were 
entitled  to  have  the  residue  paid  over  to  them 
upon  their  own  receipts,  but  (following  the  case 
of  Allanr.  Allan'*  Trvtteei,  December  12, 1872, 
11  Macph.  216)  that  the  receipts  should  bear 
exclusion  of  tht  jus  mariii  and  right  of  adminis- 
tration. Jamieson  and  Others  v.  IJesslie's 
Trustees,  p.  538. 

Siuiee»»i«n>— Trust  of  Special  Fund— Joint  Qift 
of  Income  in  Liferent  teith  Power  of  Disposal 
failing  Children.  A  testator  directed  his  trus- 
tees to  hold  £60,000  of  his  estate  in  trust  "as 
a  special  fnnd  for  the  sole  use  and  behoof  of 
the  four  daughters  of  my  brother  .  .  .  the 
survivors  and  survivor  of  them,  share  and  share 
alike  ...  in  trust  for  the  alimentary  use  and 
behoof  of  the  said  four  daughters,  the  sur- 
vivors or  survivor  of  them  severally  and 
respectively  in  liferent."  He  further  directed 
his  trustees — ' '  that  the  interest  or  annual 
income  arising  from  said  special  fund  .  .  . 
shall  only  be  divided  and  annually  paid  over 
to  the  said  four  daughters,  the  survivors  ar 
survivor  of  them,  share  and  share  alike,  for 
their  personal  maintenance  and  support  al- 
lenarly  during  their  respective  lives,  .  .  .  and 
that,  subject  to  said  liferent  the  said  fnnd 
shall  be  held  by  my  said  tmstees  and  execu- 
tors for  behoof  of  the  respective  child  or 
children  lawfully  begotten  of  the  said  four 
daughters  or  either  of  them,  to  the  extent  of 
their  respective  mothers'  share  in  said  special 
fund  in  fee,  and  that  immediately  and  not 
burdened  with  a  liferent  to  the  surviving 
daughters,  and  failing  child  or  children,  to 
such  person  or  persons,  and  in  such  way  and 
manner,  all  as  each  daughter  may  direct  and 
appoint  by  or  in  any  writing  under  her  hand 
however  informal  the  same  may  be,  and  that 
either  burdened  or  unburdened  with  a  liferent 
to  the  surviving  daughters  as  may  be  expressed 
in  such  writing."  These  four  nieces  survived 
the  testator.  The  first  deceaser  left  neither 
children  nor  deed  of  nomination.  The' next 
left  children.  Held  that  she  properly  life- 
rented  one-third  of  the  special  fnnd  from  her 
predeceasing  sister's  death  until  her  own,  and 
that  her  children  were  entitled  under  the  trust- 
deed  to  the  fee  of  that  third,  unburdened  by 
any  liferent  to  their  surviving  aunts.  Strachan's 
Trustees  n.  Williamson  and  Others,  p.  570. 

Vesting — Trtist — Direction  to  Trustees  to 

Retain.  A  testator  appointed  trustees,  and 
left  his  property  to  be  divided  equally  among 
his  three  cluldren — two  daughters  and  a  son. 
He  directed  that  any  share  his  daughter  U 
might  receive  was  "to  go  direct  to  her  and 
her  children."  die  daughter  H's  share  be 
"settled  in  like  manner,"  but  provided,  "alae 
my  trustees  shall  retain  charge  of  her  share, 
It  is  not  to  go  into  her  hands."  He  further 
directed,  "the  same  with  reference  to  my 
son  0,  his  share  to  remain  in  the  hands  of  my 
trustees  for  his  behoof."  Held  that  the  pro- 
perty vested  at  the  testator's  death  in  his  three 
children,  but  that,  whereas  the  trustees  ware 
bound  to  pay  over  M's  share  to  her  at  once, 
they  were  to  retain  the  shares  of  H  and  C  for 
their  behoof.  Christie's  Trustees  and  Others, 
p.  611. 

Ademption  of  Legaey—Sfutret—Morlgage. 
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"J^y  the  Paisley  Oorporation  Gas  Act  1870  the 
alxaies  of  the  Paislay  Gas  Oompany  were  estin- 
STcaiahed,  and  the  Gorpontion  was  required  to 
s'n.batitate  therefor   to   the  shareholders    an- 
zmitiea    which    were    declared    to    represent 
shares  of  the  oompany.     In  1886  the  Corpora- 
tilon,  under  the  powers  of  their  Act,  redeemed 
these  annnities,  and  by  arrangement  granted 
%o  the  annuitants  mortgages  orer  the  gag  under- 
takking  for  the  amounts  dne  to  them.     A  mort- 
gafjee,   who  was  originally  a  shareholder  of 
the   Gas   Oompany,   died   in   1888,   leaving   a 
settlement  dated   1884,  whereby  she  directed 
her  trustees  to  assign  and  transfer  to  her  niece 
"the  shares  standing  in  my  name  in  the  Fais- 
ley  Gas  Company."    Held  (Lord  Bntherfurd 
dark  dm.')  that   the  legacy  had    not    been 
adeemed,  and  that  the  legatee,  in  the  absence 
of  any  indication  of  intention  to  the  contrary, 
'vras  entitled  to  claim  the  testator's  interest  in 
the  mortgage.    Maointyre    and    Others  (Mrs 
Mitchell's  Trustees),  p.  616. 
Sneeettion — Directum  to  Trustee$  to  Pay — Fee — 
Life-rent — Intention  of  Testator.    A  testator 
under  the  fourth  purpose   of    his   settlement 
directed  his  trustees  (first)  to  divide  the  whole 
residue  of  his  estate  as  it  came  to  be  realised  into 
five  equal  shares,  and  (second)  to  pay  or  make 
over  one  of  said  fifth  shares  to  each  of  his 
daughters  M,  0,  and  E,  the  shares  to  be  paid 
over  as  soon  as  conyeniently  might  be  after 
bis  decease,  and  the  remainder  when  the  same 
became  available,  the  said  shares  to  be  at  the 
absolute  disposal  of  bis  said  daughters.     In  a 
subsequent  codicil  with  reference  to  the  clause 
above  named  (second)   the  testator  said,  ' '  I 
hereby  revoke  and    alter    the  clause   named 
(second)  ...  to  this  extent,  that  ia  place  of 
the  absolute  power  therein  given  to  my  daugh- 
ters H,  G,  and  E,  I  restrict  that  absolute  power 
in  each  case  to  one-half  of  their  respective 
shares  «f  my  heritable  estate,  and  in  respect 
of  the  other  half,  none  of  them  shall  have 
power  to  deal  with  it  during  their  respective 
lifetime  beyond  the  interest  or  revenue  derived 
from  it,  but  they  shall  have  power  by  any  deed 
or  writing  duly  executed  by  them  to  will  the 
same  over  after  their  death  to  such  person  or 
persons  or  such  objects  as  they  may  think 
proper,  my  object  in  making  this  restriction 
being  that  they  shall  not  by  any  act  on  their 
part  deprive  themselves  of  a  fair  livelihood 
during  tiieir  lifetime."    Held  (1)  that  "respec- 
tive shares  of  my  heritable  estate"  must  be 
read  as  "  respective  shares  of  my  whole  estate," 
that  being  the  obvious  intention  of  the  testa- 
tor ;  and  (2)  (dtM.  Lord  Adam)  that  the  trus- 
tees were  not  entitled  to  hold  any  part  of  the 
shares  of  residue  given  by  the  clause  named 
(second)  to  the  testator's  daughters  M,  0,  and 
£,  but  were  bound  to  pay  over  the  whole  of 
said    shares  to   these   daughters.      Glonston's 
Trustees  v.  Bulloch  and  Others,  p.  6i4. 

— Legacy  —  Aeeretion  —  Residue —  UTmtcer- 

tained  Clan.  A  testator  directed  his  trustees 
to  hold  the  residue  of  his  estate  for  behoof  of 
and  equally  among  the  issue  of  his  only  child, 
to  accumulate  the  interest,  and  to  pay  the 
shares  of  accumulated  principal  and  interest 
to  sons  on  their  attaining  twenty-five  years, 
and  on  the  daughters  attaining  that  age  or 
being  married,  to  bold  their  shares  for  them  in 


liferent  for  their  liferent  alimentarily  use  allen- 
arly,  and  their  respective  children  in  fee.  He 
provided  that  if  a  grandson  died  before  the 
period  of  payment  without  issue  his  share 
should  acoresce  to  the  survivors,  but  there  wss 
no  similar  provision  with  regard  to  the  grand- 
daughters' shares.  A  granddaughter  survived 
the  testator,  but  died  before  the  period  of  pay- 
ment without  leaving  issue.  Held  that  the 
share  set  free  by  her  death  went  to  form  part 
of  the  undivided  residue  of  the  testator's 
estate.  Mnir  and  Others  (Muir's  Trustees)  e. 
Muir,  p.  672. 

Saeoettion — Power  of  Appotntment.  In  an  ante- 
nuptial contract  of  marriage  the  power  was 
reserved  to  the  husband  to  apportion  a  sum 
which  it  was  stipulated  he  should  provide,  as  he 
thought  proper  among  the  children  of  the 
marriage,  and  failing  his  doing  so,  a  similar 
power  was  given  to  the  wife  should  she  sur- 
vive him.  Should  neither  exercise  the  power 
of  apportionment  the  sum  was  to  be  divided 
equiUly  among  the  children.  The  husband 
died  first,  without  having  exercised  the  said 
power.  After  his  death  the  wife  became  party 
to  a  bond  and  assignation  in'  security  by  a  son 
in  favour  of  an  assurance  company,  whereby 
she  apportioned  to  the  said  son,  his  heirs  and 
assignees,  a  sum  of  not  less  than  one-fifth  part 
or  share  of  the  sum  stipulated  for  in  the  mar- 
riage-contract. She  died  possessed  of  con- 
siderable moveable  property,  leaving  a  trust- 
disposition  and  settlement  in  which  she  directed 
the  trustees  to  pay  the  residue  of  her  whole 
estate  to  the  children  who  should  survive  her, 
with  the  exception  of  one  daughter,  to  whom 
only  a  sum  of  £100  was  left,  in  such  shares  as 
she  should  appoint  by  any  writing  under  her 
hand,  failing  which  in  equal  shares  ;  declaring 
that  these  provisions  should  be  in  full  satis- 
faction of  any  claim  competent  to  them  on  her 
death,  "whether  legally  or  under  my  said 
marriage-contract."  Held  that  the  bond 
and  assignation  in  security  contained  a  valid 
appointment  to  the  son  therein  mentioned  to 
the  extent  of  one-fifth  of  the  estate  held  in 
trust  under  the  marriage-contract,  and  that 
the  remaining  four-fifths  of  that  estate  fell  to 
be  divided  equally  among  the  other  children  of 
the  marriage,  or  those  in  their  right,  the  power 
of  apportionment  not  having  fa«en  exercised 
with  regard  thereto.  Bowie  and  Others  v. 
Paterson,  p.  676. 

Bepudiation  of  Provisions  under  Settlement 

—Forfeiture  —  Intestacy — Fee —  Liferent.  A 
testator  directed  the  trustees  under  his  settle- 
ment to  pay  over  a  sum  of  £2000  to  his  bob, 
or  in  the  event  of  their  seeing  fit  to  do  so,  to 
retain  the  said  sum  in  their  hands  for  his  be- 
hoof, and  pay  him  the  interest,  to  hold  the 
residue  of  his  estate  for  behoof  of  his  two 
married  daughters  in  liferent,  and  their  "heirs 
and  successors  equally  amongst  them  "  in  fee  - 
declaring  that  these  provisions  should  be  in 
full  to  them  of  any  claims  they  might  have 
against  his  estate  after  bis  death,  "and  that  in 
the  event  of  any  of  my  children  creating  any 
dispute  in  regard  to  these  presents  the  child  so 
acting  shall  forfeit  all  claims  competent  to  him 
or  her  under  the  same,  and  my  trustees  are 
hereby  directed  to  deal  with  such  child's  share 
in  the  event  of  it  being  that  falling  to  my  son 
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in  the  same  mannei  as  I  have  (appointed  in 
regard  to  the  residne  of  my  means  and  estate, 
and  in  the  event  of  its  being  in  regard  to  the 
share  conceiyed  in  fayonr  of  either  of  my 
daughters,  then  to  hold  the  half  of  snch  share 
for  behoof  of  my  other  daughter  in  liferent, 
and  pay  the  fee  of  the  same  to  her  heirs  as 
aforesaid,  and  to  pay  and  make  oyer  the  other 
half  to  my  said  son  and  his  heirs,  or  to  retain 
same  for  his  behoof  as  aforesaid."  By  a  codi- 
cil he  appointed  his  trostees,  instead  of  paying 
over  to  his  son  the  snm  of  £2000,  "or  any 
other  or  further  sum  which  may  happen  to  fall 
to  him, "  to  retain  said  sum  in  their  own  hand 
for  his  behoof,  and  pay  him  the  interest  annu- 
ally, such  interest  to  be  purely  alimentary, 
and  he  appointed  his  trnatees  at  his  son's 
death  to  pay  and  make  oyer  the  said  sum  of 
£2000  to  his  heirs  and  sncoessors  equally 
among  them.  One  of  the  daughters  repudi- 
ated the  proyisions  in  her  favour,  and  claimed 
legitim.  Beld  (1)  that  the  repudiation  im- 
plied a  forfeiture  both  of  her  own  rights  under 
the  settlement  and  also  those  of  her  heirs  and 
sncoessors,  and  (2)  (Lord  Batherfurd  Clark 
diM.)  that  with  regard  to  the  share  of  residue 
BO  forfeited  by  the  daughter,  the  son  was 
entitled  to  the  fee  of  one-half  of  it,  subject  to 
the  directions  contained  in  the  codicil,  and 
that  the  trustees  were  bound  to  hold  the  other 
half  for  behoof  of  the  other  daughter  in  life- 
rent, and  her  heirs  in  fee.  Graham  and 
Others  (Campbell's  Trustees)  «.  Campbell  and 
Others,  p.  699. 
Bueetuion—  Truti— Direction  to  Hold  or  Inoett— 
Right  of  Beneficiary  to  Im  mediate  Payment.  A 
lady  in  her  trust-disposition  and  settlement  left 
the  residue  of  her  estate  to  certain  persons 
named,  equally —  "The  said  shares  of  residue  to 
vest  at  my  death ;  declaring  that  the  share  falling 
to  any  of  the  said  residuary  legatees  who  are 
females,  and  may  be  married  at  the  time  of  my 
death,  shall  be  held  by  my  said  trustees,  or 
invested  for  their  behoof,  exclusive  of  the  jut 
mariti  of  their  then  or  any  other  husband  they 
may  afterwards  marry,  and  the  annual  produce 
of  said  share  of  residue  paid  to  said  legatee 
daring  her  life,  and  at  her  death  the  principal 
sum  shall  be  paid  to  her  heirs  or  executors. " 
Held  that  the  shares  of  female  married  residu- 
ary legatees  vested  in  them,  and  that  the 
trustees  were  not  entitled  to  retain  such  shares, 
the  declaration  above  quoted  being  void  for 
repugnancy.  Dathie's  Trustees  e.  Forlong, 
p.  709. 

Vetting— Period  of  Payment— Subttitution 

in  MoveaUet.  A  testator  in  his  settlement 
directed  his  trustees  to  pay  over  the  free  yearly 
income  of  his  estate,  both  heritable  and  move- 
able, to  his  son.  In  the  event  of  the  son  dying 
without  lawful  issue  the  trustees  were  directed 
to  convey  the  testator's  heritage  and  his  plate 
and  pictures  to  J.  M.,  son  of  his  brother  J.  M., 
and  the  lawful  heirs  of  his  body,  whom  fail- 
ing to  G.  M.,  a  younger  son  of  his  brother 
J.  M.,  and  the  lawful  heirs  of  his  body. 
With  regard  to  the  residue  of  bis  estate,  the 
testator  appointed  his  trustees,  ' '  in  the  event 
of  my  son  dying  without  lawful  descen- 
dants of  his  body,  and  within  twelve  months 
after  that  event,  or  so  soon  thereafter  as 
oircomstancea  wiU  permit,  ...  to  apportion 


and  divide  the  said  r«sidae  among  the  obiUreD 
of  my  said  brother  J.  M.  equally."  Then  fol- 
lowed this  declaration — "  That  the  share  of 
succession  effeiring  to  the  said  residuary  lega- 
tees shall  become  vested  interests  in  their 
persons  at  and  only  upon  the  period  of  pay- 
ment above  mentioned."  The  testator's  per- 
sonal estate  amounted  to  £48,000,  which  was 
all  capable  of  early  realisation  except  a  stun 
of  about  £5000.  The  testator's  son  died 
without  children.  J.  H.,  the  testator's  nephew, 
survived  him  between  five  and  six  months, 
and  then  died  unmarried  and  intestate.  At 
the  time  of  his  death  the  trustees  had  not 
conveyed  the  heritable  estate  or  the  plate  and 
pictures  to  him,  nor  had  they  divided  the 
residue.  Held  (1)  that  the  plate  and  pictures 
fell  to  be  conveyed  to  the  testator's  nephew 
G.  M.,  along  with  the  heritage,  as  substitute 
heir  of  provision ;  and  (2)  that  a  share  of  the 
residue  vested  in  the  person  of  the  testator's 
nephew  J.  ii.  Maclean's  Trustees  y.  Macleans, 
p.  777. 
Suceeition — Vetting— Nearett  of  Kin — Dettina- 
lion-Oter-'Period  of  Dittribution.  By  post- 
nuptial contract  spouses  conveyed  to  each  other 
in  liferent,  and  to  the  children  of  the  marriage, 
if  any,  in  fee,  the  whole  estate  of  each,  the  fee 
of  both  estates  to  be  divisible  by  the  husband 
of  the  marriage,  such  division  to  take  effect 
after  the  death  of  the  surviving  spouse,  and 
at  majority  or  marriage  of  the  children.  Powers 
of  advancing  funds  for  their  maintenance  and 
education,  or  settlement  in  business,  were  given 
to  certain  named  trustees.  Should  all  the 
children  die  during  the  life  of  the  surviving 
spouse  the  funds  were  (failing  a  disposition 
by  the  spouses  severally)  to  suffer  division 
after  the  decease  of  the  survivor,  by  the  hus- 
band's funds  falling  to  his  own  nearest  of 
kin,  and  the  wife's  falling  to  her  own  nearest 
of  kin.  The  husband  died  without  executing 
any  further  deed,  survived  by  his  widow 
and  one  child.  The  latter  died,  survived  by 
an  only  son.  The  widow  sold  certain  herit- 
able property,  which  had  been  bought  by 
her  husband,  and  conveyed  the  same  with 
consent  of  her  grandson.  The  price  of  the 
subject  was  delivered  to  trustees  to  be  held 
for  those  entitled  thereto  under  the  above 
named  contract.  The  grandson  died  under 
age,  disposing  of  any  right  he  might  have  in 
the  said  price  in  favotir  of  his  grandmother, 
who  dealt  therewith  in  her  will.  Held  (ret. 
the  judgment  of  the  Court  of  Session)  (I)  that 
the  persons  favoured  as  to  the  husband's  estate 
were  his  nearest  of  kin  as  a  class  to  be  ascer- 
tained as  at  his  own  death ;  (2)  that  the  grand- 
son's will  carried  the  price  of  the  heriUble 
subjects,  as  it  had  not  been  challenged  within 
the  prescribed  period.  Opinion  [per  Lord 
Watson)  that  as  a  result  of  the  Moveable  Soo- 
cession  Act  1855  (18  and  19  Vict.  cap.  23) 
"  nearest  of  kin"  is  not  equivalent  to  heirs  in 
mobililmt.  Hvddane'i  Truttee*  y.  Mwplty, 
December  16,  1881,  9  K.  269,  doobted. 
Murray  and  Others  (Gregory's  Trostees)  R 
Mrs  Gregory's  Trustees  and  Others,  p.  787. 

See  Jlusband  and  Wife. 

Summary  Ejection.     See  Jurisdietion. 

Sunday  Traveller.     See  Jutticiary  Caiet. 

" Superfluout  Lands."    See  AtfiiMty. 
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*¥^^ri€r  and  Vtu»al  —  Personal  Obligation  in 

Jf'^u-Coniraet — OUigalion  on  Vauai,  his  Heirt, 

JBrsceeuteri,  and  Sueeessors  whomsomer.     A  feu- 

^tontract  provided  that  the  subjeots  disponed 

^lioald  in  all  time  coming  descend  to  and  be 

Cbcqaired  by  the  heirs  and  snocessors  of  the 

'vaaud,  who  bound  "himself,  liiB  heits,  eze- 

<siator8,  and  snooessors  whonuoeTer"  to  pay  the 

:f  ^n-daties  and  implement  the  other  prestations 

incambent  on  them.     On   the  death  of    the 

-vassal  his  heir-at-law  refused  to  take  np  the 

BXiooession.     In  an  action  at  the  instance  of  the 

Bxiperior — hdd  (1)  (following  the  case  of   Tlie 

J\>liee  Ootntnissioners  of  Dundee  v.   Straion, 

Febrnaiy  22,  1884,   II  B.   586)  that  the  de- 

oeased's  ezeoutois  were  liable  only  for  feu- 

«3aties  falling  due  in  the  vassal's  lifetime ;  and 

( 3)  that  they  were  not  liable  for  damages  in 

respect  of  the  heir's  failure  to  enter.    Alton  v. 

Hilne  and  Others  (Russell's  Executors),  p.  478. 

Obligation  to  Beliete  from  Public  Burdent 

— Negaixoe  I^eseription.   A  contract  and  agree- 
ment was  entered  into  between  G  and  D  in 
1764  to  the  effect  that  "the  said  0  has  sold 
and  disponed,  and  binds  and  obliges  him,  his 
beiTB  and  snooessors,  to  grant  a  fen  right  to 
the  said  D,  his  heiis  and  sacoessors,"  of  certain 
lands  described,  "to  be  held  in  fen  farm  and 
faeritaga  of  the  said  0,  his  heirs  and  suocessors, 
for  yearly  payment  of  £3  sterling,  .  .  .  and 
to  free  and  relieve  the  said  gronnd  of  all  minis- 
ter's stipend,  schoolmaster's  salary,  cess,  and 
all  other  pnblic  burdens  in  all  time  coming, 
except  the  said  fen-duty,  and  to  make  the  said 
publics  a  real  burden  upon  his  other  lands  .  .  . 
for  the  which  canses,  and  on  the  other  part, 
the  said  D,  on  the  said  0  performing  bis  part 
of  the  premises — that  is,  granting  the  said  feu- 
contract  in  the  terms  above  narrated,  binds  and 
obUges  him,  his  heirs  and  successors,  to  content 
and  pay  to  the  said  0,  his  heirs,  executors,  and 
sncoeesors  whatsoever,  the  sum  of  £600  ster- 
ling."   The  deed  contained  a  precept  of  sasine 
on  which  D  was  inf  ef  t  in  the  said  lands.     This 
sasine  was  followed  by  a  series  of  unchallenged 
infeftments  confirmed  by  successive  superiors, 
and  by  nninterrupted  possession,  but  appar- 
ently no  fen-contract  was  granted  in  pursuance 
of  the  above  agreement.    In  an  action  by  vas- 
sals into  whose  hands  the  dominium  utile  of 
the  lands  had  passed  after  a  series  of  trans- 
missions against  a  singlar  successor  of  C  in  the 
snperiority,   lield  that  the  defender  was   not 
bound   to  free  and  relieve  the  pursuers  of 
ministeis'  stipend  and  other  public  burdeus, 
in  respect  that  the  existing  investiture  of  the 
lands  made  no  mention  of  such  an  obligation, 
and  that  it  could  not  be  supplied  from  the 
contract  of  1764,  which  was  not  a  fen-oontraot, 
and  merely  imposed  the  obligation  of  relief  as 
a  personiJ    obligation  on  C  and   his   heirs. 
Question  by  Lord  Einnear,  whether  the  nega- 
tiye  prescription  would  apply  if  an  obligation 
to  free  and  relieve  the  vassal  of  public  burdens 
contained  in  an  original  grant  of   lands  was 
omitted  from  the  investiture  for  forty  years, 
and  not  actually  enforced.     Dnrie's  Trustees  v. 
Earl  of  Elgin  and  Kincardine,  p.  664. 

JVon  -  Entry  —  Casually  —  Gonveyaneing 

Act  1874  (37  and  88  Viet.  c.  U)— Com- 
position— Relief.  John  Hamilton  of  Bodger- 
ton,  who  was   entered  with   the  superior,  in 


1804  disponed  these  lands  to  James  Hamilton, 
who,  when  summoned  to  enter,  tendered 
the  heir  of  the  disponer,  John  Hamilton 
of  Greenbank,  who  was  infeft  on  a  precept 
of  dare  eonstai.  James  Hamilton  died  in  18fi4, 
leaving  a  settlement  of  the  lands  in  favour  of 
James  Danlop  Hamilton,  the  second  son  of 
John  Hamilton  of  Qreenbank,  and  the  trustees 
under  the  settlement  when  called  upon  to  enter 
tendered  the  heir  of  the  last  entered  vassal, 
John  Hamilton  junr.  of  Oreenbank,  who  was 
infeft  on  a  precept  of  dare  constat.  John 
Hamilton  junr.  conveyed  the  lands  with  an 
a  m^  vel  de  me  holding  to  his  brother  James 
Danlop  Hamilton,  who  held  base  of  his  brother 
down  to  the  passing  of  the  Conveyancing  Act 
1874.  John  Hamilton  junr.  died  in  1877. 
James  Dunlop  Hamilton  died  in  1886,  leaving 
a  settlement  of  the  lands  in  favour  of  his 
brother  William  Dunlop  Hamilton,  who  was 
infeft  thereon,  and  who  was  the  heir-at-law 
both  of  the  disponer  and  of  John  Hamilton 
junr.,  the  last  entered  vassal  who  paid  a 
casualty.  In  an  action  against  him  by  the 
superior — held,  by  a  majority  of  the  whole 
Court  (following  the  case  of  Ferrier's  Trustees 
V.  Bayley,  May  26, 1877,  4  B.  738),  that  a  new 
investiture  oame  into  existence  with  the  im- 
plied entry  of  James  Dunlop  Hamilton  in  1874, 
and  that  the  defender  was  liable  in  a  casualty 
of  composition.  Harington  Stuart  e.  Hamilton, 
p.  710. 

Superior  and  Vassal.  See  Revenue — Res  Judieaia. 

Supervision  Order  in  Voluntary  Winding-Up. 
See  Company. 

Supervition  Order  (Petition  for)  and  for  Appoint- 
ment of  Additional  Liquidator.  See  Public 
Company. 

Surplus.    See  Enioal. 

Surrogatum.     See  Husband  and  Wife. 

Suspension.     See  Justiciary  Oases. 

SuspsTuive  OoTtdition.    See  Possession. 

Tacit  Relocation.    See  Landlord  and  Tenant. 

Teacher's  House.     See  School  Board. 

Tenant  not  to  SeU  or  Retail  Spirits  upon  the 
Premises  without  Consent.  See  Landlord  and 
Tenant. 

Tenement  Occupied  for  the  Purpose  of  Trade. 
See  Revenue. 

Term  of  Payment.     See  Succession. 

Terms  of  Oath.     See  Bankruptcy. 

Terce.     See  Succession. 

Testament  —  Construction  —  Uneertdinty  —  Bur- 
sary— Persons  Ben^ted.  A  testator  by  his 
trust-disposition  and  settlement  directed  cer- 
tain sums  of  money  to  be  invested,  and  the 
interest  paid  in  bursaries  to  deserving  young 
men  "either  resident  in  the  parish  of  Alves, 
or  in  the  parish  and  bnrgh  of  Elgin."  Earts 
of  the  latter  parish  lay  beyond  the  burgh,  and 
parts  of  the  burgh  extended  beyond  the  parish. 
Held  that  residenters  in  any  part  of  the  parish 
of  Elgin,  er  in  any  part  of  the  burgh,  might 
be  benefited.  Macpherson  and  Others  (Ander- 
son Bursary  Trustees)  v.  Sutherland  and 
Others,  p.  430. 

Threshing  Mill  unthout  a  Guard  over  the  Drum. 
See^Beparaiion. 

Time  of  Valuation  to  Ascertain  Legitim.  See 
Parent  and  ChUd. 

Title.    Bee  Trust  for  Behoof  of  Creditors. 
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Title  to  Sue,  S«e  Shipping  Law — Banhruptcy — 
Reparation — Judicial  Factor. 

"To  t7ie  Alarm  of  the  Lieges."  See  Juitieiary 
Oatet. 

Traruferonee  of  Sight  to  Fund  Arretted.  See 
Juriidietion — Arrestment. 

Transfer  of  Debenture.     See  Betienue. 

Tranter  of  Shares.     See  ^«Denue. 

Triennidl  Prescription.  See  JVeseription— Pro- 
cess. 

Trust  —  Jntestmeni  —  Law-Agent  —  Liability  of 
Law-Agent.  The  law-agent  of  a  trust  is  not 
bound  to  Tolanteer  advice  to  the  trustees. 
Adam  Ourror  and  John  Curror,  tmsteeg  acting 
under  a  trust-disposition  and  settlement,  con- 
tinned  to  hold  as  an  investment  of  the  trust- 
estate  a  loan  made  by  the  testator  before  his 
death  to  Adam  Curror  secured  only  on  his 
personal  obligation.  In  consequence  of  Adam 
Oarror's  bankruptcy  the  money  was  lost,  and 
John  Curror's  representatiTes  were  obliged  to 
make  good  this  loss  to  the  trust-estate.  In  an 
action  by  the  latter  parties  against  the  repre- 
sentatives of  the  law-agent  of  the  trust  to 
recover  the  amount  for  which  they  had  been 
found  liable,  the  pursuers  founded  on  aver- 
ments to  the  effect  that  the  law-agent  had,  in 
gross  neglect  and  breach  of  his  duty,  failed  to 
advise  the  trustees  that  it  was  their  duty  as 
trustees  to  obtain  payment  of  the  loan,  and 
that  the  security  upon  which  the  money  stood 
was  not  such  as  trustees  were  entitled  to  hold 
as  a  trust  investment.  Held  that  the  pursuers' 
averments  were  irrelevant,  and  the  action  dis- 
missed.    Carrors  s.  Walkers,  p.  245. 

Povsers   of  Trustees  under  Trust-Deed — 

Investment  of  Trust  Funds— Shares  in  a  Com- 
pany after  Voluntary  Liquidation  and  Seeon- 
stitution.  Trustees  were  empowered  by  trust- 
deed  to  lend  the  trust  funds  upon  certain 
enumerated  seonrities.  They  were  also  recom- 
mended not  to  change  any  of  the  investments 
made  by  the  trustee,  which  they  were  autho- 
rised to  continue  without  incurring  personal 
responsibility.  A  company,  which  was  not 
among  the  enumerated  securities,  but  which 
paid  large  dividends,  and  in  which  the  trustee 
held  several  shares,  was  wound  up  voluntarily 
for  the  purpose  of  being  reconstituted  with 
larger  capital  and  more  extensive  powers. 
Sdd  that,  however  desirable  it  might  be  for 
the  beneficiaries  under  the  trust-deed  to  be- 
come shareholders  in  the  new  company,  it  was 
not  within  the  powers  of  the  trustees  to  hold 
the  shares  allotted  to  them  in  lieu  of  those 
held  in  the  old  company.  Thomson's  Trustees 
t).  Thomson  and  Others,  p.  368. 

Trust  Management — UUra  Vires — Process 

— Proof— Expenses.  The  beneficiaries  under  a 
trust-deed  raised  an  action  against  the  trustees 
to  make  good  loss  which  it  was  alleged  had 
been  caused  by  their  management  of  the  estate, 
and  averred  that  when  the  defenders  entered 
office  the  estate  was  sufficient  t«  cover  the 
truster's  liabilities,  with  a  substantial  reversion 
in  favour  of  the  pursuers,  and  that  the  defen- 
ders had  exceeded  their  powers  by  borrowing 
upon  instead  of  selling  the  heritable  property. 
The  First  Division  remitted  to  an  accountant 
"to  inquire  into  the  amount  of  the  trust-estate 
from  the  date  of  the  truster's  death,  the  debts 
due  to  the  truster  and  paid  by  the  trustees. 


and  the  yearly  income  and  exi>enditare  by  tin 
trust,"  and  disposed  of  the  case  upon  the  bids 
of  the  report  returned.  On  appeal,  Tuld  that 
the  pursuer  was  entitled  to  a  proof  of  his  aver- 
ments respecting  the  value  of  the  heritable  pro- 
perty when  tbe  trustees  entered  office  and 
could  have  sold  it,  on  tbe  ground  that  he  hid 
never  renounced  probation,  or  agreed  to  accept 
the  report  as  including  the  evidence  he  wished  i 
to  lead,  and  that  it  was  still  within  bis  right  to 
prove  in  the  ordinary  way  disputed  facts  which 
were  not  proper  matters  of  accounting,  bat 
that  the  appeal  must  be  affirmed  without  costs, 
as  the  appellant  had  not  previonsly  asked  for 
the  restricted  proof  which  was  nltimatcl; 
allowed  him.  Opinion  (per  Lord  Watson)  tbst 
a  trustee  who  has  power  to  sell  or  borrow  is 
only  required  to  show  ordinary  prudence  in 
selecting  either  oonrse,  and  the  qnesticni 
whether  or  not  he  acted  prudently  is  one  of 
fact  to  be  solved  according  to  the  oironmstanoea 
of  each  case.  Binnie  e.  Broom  and  Otfaere. 
p.  794. 

Trust.    See  Sueeession. 

7'rustfor  Behoof  of  Creditors— Powers  of  Trustee 
— Disposition  ex  facie  Absolute — Sale  by  Con- 
sent—  Title.  A  trust-deed  for  behoof  of  credi- 
tors granted  in  1879  conferred  power  upon 
the  trustee  to  sell  the  estates  thereby  con- 
veyed, but  provided  that  the  power  of  m1> 
"may  be  exercised  by  him  with  the  advice 
and  concurrence  of"  a  committee  of  creditors 
to  be  appointed  by  the  trust-deed.  No  com- 
mittee was  appointed.  Prior  to  the  date  of 
the  trust-deed  the  granter  had  conveyed  i 
property  to  a  creditor  ex  facte  absolutely,  tmt 
really  in  security  of  advances.  In  1888  the 
successors  of  this  creditor  having  obtained  tbe 
consent  of  the  trustee  agreed  to  sell  the  pro- 
perty, and  in  implement  of  their  agreement 
offered  the  purchaser  a  disposition  by  tiiem 
with  tbe  consent  of  tbe  trustee.  The  pur- 
chaser refused  to  accept  a  disposition  without 
the  consent  of  the  granter  of  the  trust-deed. 
Held  that  the  disposition  offered  by  the  sellers 
was  valid,  and  that  the  purchaser  was  bound 
to  accept  it.  Gardner  e.  Soott's  Trusteea  lad 
Another,  p.  635. 

Trust  for  Creditors.    See  Principal  and  Agent 

Trust-Deed.     See  Banhruptcy. 

Trust  Management.     See  Trust. 

Trust  of  Special  Fund.    See  Bweeeuion. 

Trttstee.    See  Bankruptcy. 

Tutor.     See  PupU. 

UUra  Vires.    See  Trust. 
Uruueertained  Class.     See  Sueeession. 
Unauthorised  Cancellation.    Se«  BiU. 
Uncertainty.    See  Testament. 
Undigested  Owner.    See  Sale. 
Undue  Detention.    Se«  Ship. 
Undue  Preference.    See  BaUway. 
Unlawful  (James.    See  Justiciary  Gates. 
Unsafe  StaU  of  Master's  Plant.    See  Reparatltn. 
Unsound  Meat.    See  Justiciary  Caw*. 

Valuation  Boll— Lands  Valuation  Act  1864  (17 
and  18  Viet.  e.  91),  sec.  6— Cemetery— Tealfif 
Value.  Land  belonging  to  a  cemetery  com- 
pany, laid  out  as  a  cemetery,  from  which  the 
company  derived  an  annual  inoome  by  allot- 
ting tbe  land  in  portions  for  burial  purposes. 
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wu  entered  ia  the  valuation  roll  at  a  yearly 
Tilne  based  apon  the  rent  at  which  in  its  aotnal 
stale  as  a  cemetery  it  might  be  expected  to  let 
to  a  tenant  to  be  used  by  him  in  the  same 
manner  as  it  was  used  by  the  company.  The 
company  appealed  against  the  Taluation,  and 
contended  that  the  land  onght  to  be  entered 
upon  the  roll  at  its  agricnltoral  yalue.  Held 
that  the  raloation  was  right.  The  Craigton 
Cemetery  Company  (Limited)  v.  Assessor  of 
the  Lower  Ward  of  the  County  of  Lanark, 
p.  627. 

Yabutitn  BoU — Valuation  of  Land)  {Scotland) 
Amendment  Act  1878  (42  andiS  Viet.  e.  42),  tec 
9-Btmit  to  Obtain  furiher  Information.  The 
appellant  in  a'  Taluation  appeal  moved  the 
Court  toremit  the  case  to  the  Valnation  Commit- 
tee to  take  farther  evidence.  Information  of  the 
fiots  which  the  appellant  desired  to  prove  was 
in  his  possession  when  the  case  was  before 
the  committee,  bat  he  failed  to  lead  evidence 
thereof,  or  to  move  for  an  adjonmment  to  en- 
able him  to  do  so.  The  motion  was  refuted. 
The  Assessor  of  the  County  of  Argyll «.  Mar- 
qneaa  of  Breadalbane,  p.  629. 

Valuation  of  Land*  {SeoiloTid)  Act  1854 

(17a>ui  18  Viet.  e.  91),  tee.  6—Oontideration 
other  Hum  Bent — Provition  to  Erect  Wooden 
BvSding  Semoeable  at  End  of  Leau.  A  plot 
of  groond  was  let  to  a  oircns  proprietor  for  a 
period  of  five  years  at  a  rent  of  £116  per 
aminm.  The  tenant  was  taken  bonnd  within 
two  months  of  his  entry  to  ereot  a  circus  upon 
the  ground.  It  was  farther  provided  that  the 
tenant  should  be  entitled  to  remove  his  build- 
ings at  the  termination  of  the  lease.  Held 
that  the  provision  in  the  lease  for  the  erection 
of  a  circus  was  not  a  consideration  other  than 
the  rent,  which  must  accordingly  be  taken  to 
be  the  yearly  value  of  the  land.  Martin  v. 
Assessor  of  the  Burgh  of  Leith,  p.  531. 

• Landt    Valuation  Act  1854— (17  and  18 

Viet.  cap.  91),  ««.  3  and  il—The  Forth 
Bridge  Railway  Act  1882  (45  and  46  V^et.  e. 
114),  tec.  \G— Land  forming  Part  of  Under- 
taking. By  sec.  16  of  the  Forth  Bridge  Rail- 
vty  Act  1888  it  is  provided  that  land  acquired 
mider  that  Act  shall,  (or  all  ' '  purposes  what- 
soever, be  the  undertaking,  railway  works,  and 
property  of  the  company."  By  sec.  3  of  the 
Lands  Valnation  Act  it  is  provided  that  county 
and  burgh  assessors  shall  value  the  lands 
within  the  county  or  burgh  other  than  the 
lands  and  heritages  of  railway  and  canal  com- 
panies, the  assessment  of  which  is  provided  for 
by  see.  21,  which  provides  that  the  Assessor  of 


Bailways  and  Canals  shall  value tneu»iu2o  "all 
lands  and  heritages  in  Scotland  belonging  to  or 
leased  by  each  railway  and  canal  company  and 
forming  part  of  its  undertaking."  A  plot  of 
ground  lying  within  a  burgh  which  had  been 
acquired  by  the  Forth  Bridge  Bailway  Com- 
pany under  their  Act  of  1882,  and  which  was 
occupied  by  a  portion  of  railway  in  course  of 
construction,  was  entered  in  the  valuation  roll 
by  the  assessor  of  the  burgh  at  its  agricultural 
value.  On  an  appeal,  h^  that  the  land  in 
question  formed  part  of  the  undertaking  of  the 
company,  and  fell  to  be  valued  as  such  by  the 
Assessor  of  Kailways  and  Canals,  and  ought  to 
have  been  pnt  upon  the  roll  by  the  assessor  of 
the  burgh.  The  Forth  Bridge  Bailway  Com- 
pany e.  The  Assessor  of  the  Burgh  of  Queens- 
ferry,  p.  533. 

Valuation  RoU—MiU  Temporarily  Silent.  The 
proprietors  of  a  spinning  mill  kept  their  machi- 
nery standing  for  a  year  from  reasons  of  tem- 
porary expediency.  Held  that  it  was  properly 
entered  in  the  viduation  roll  at  its  valae  as  a 
going  mill.  Douglas  Fraser  &  Sons  o.  The 
Assessor  of  the  Burgh  of  Arbroath,  p.  646. 

Seduction  of  Bent.     Held  that  in  valuing 

lands  actually  let  no  effect  onght  to  be  given 
to  a  reduction  of  rent  by  the  landlord,  unless 
when  he  has  taken  such  steps  as  make  it  clear 
that  he  is  bound  to  give  the  reduction.  Sir 
Bobert  Menzies  v.  Assessor  of  County  of  Perth, 
p.  688. 

Value  of  Colliery.     See  Proof. 

Valtte  of  Termt  of  Beeeipt  inhere  Qifl  AUeged. 
See  Depotii-Becevpt. 

Value  under  £25.    See  Sheriff. 

Vetting.     See  Suceetsion. 

Vetting  Subject  to  Defeasance.     See  Bueeettion. 

Voluntary  Liquidation.     See  Public  Company. 

Voluntary  WiTuUng-Up.    See  PuUie  Company. 

Want  of  Beaionable  Precautions.    &6h  BeparaUon. 
Warrant  to  Sell.     See  Bankruptcy. 
White  Lead.     See  Beparation. 
Wife's  Earnings  not  Kept  Separate.  SoeMarriage. 
Wife's  Expenses  of  Bedaiming-Note.     See  Ex- 
penses. 
Wife't  Heritable  Etiate.     See  Huiband  and  Wife. 
Wife's  Legal  Provisions.     See  SuceessioTi. 
WUful  Absence,     See  Bankruptcy. 
Witnesses.     See  Justiciary  Cases. 
Words  of  Estimate  or  Expectancy.    See  Contract. 
Written  Slander.    See  Beparation. 

Yearly  Value.    See  Valuation  Boll. 
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/«  order  to  secure  regularity  of  publication,  it  is  occasionally  necessary  to  insert  the  Reports  of 
Cases  slightly  out  of  the  order  of  dates  on  which  they  have  been  decided.     . 


OOUBT  OF  JTJSTIOIARY. 


Wednesday,  September  12. 

GLASGOW  AUTUMN  CIRCUIT. 
(Before  Lord  M'Laien  and  Lord  Lee.) 

H.  M.  ADVOCATE  V.  MACLEODS. 

Juiiiaarji  Gatet  —  Fraud — Indictment— Rdev- 
aney—Speeijieation — Fraudulent  Bankruptcy 
—Dator$  (Scotland)  Act  1880  (43  and  44 
Vict.  cap.  84),  $ee.  13,  Sub->ee.  B  (8). 

An  indictment  charging  panels  with  haying, 
inpuisnanceof  ascheme  to  thateffect,  obtained 
on  credit  and  appropriated  goods  on  false 
pretences,  after  setting  forth  the  false  repre- 
sentations alleged  to  have  been  made,  and 
averring  that  the  panels  did  by  said  false 
representations  "  deceive  and  impose  npon  " 
persons  specified,  continued  "  and  did  thug 
induce  "  them  "  to  supply  yon  on  credit  with 
yam  and  hosiery  goods  "  of  values  specified, 
"towards  the  settlement  of  which  you  did 
not  pay  more  than  "  certain  specified,  sums. 
Objections  to  the  relevancy  on  the  grounds 
(1)  that  the  obtaining  of  the  goods  was  not 
connected  with  the  representations  as  effect 
and  canse;  (2)  that  non-payment  being  of 
the  essence  of  the  crime,  the  statement  that 
put  of  the  goods  had  been  paid  for  effect- 
ually destroyed  the  charge  so  far  as  these 
goods  were  concerned,  and  as  regarded  the 
balance  remaining  unpaid,  negatived  the 
.    intention  to  defraud — repelled. 

A  charge  under  43  and  44  Viot.  cap.  34, 
section  13,  sub-section  B  (3),  of  obtaining 


property  on  credit  by  false  representations 

within  four  months  prior  to  sequestration, 

and  not  having  paid  for  the  same,  which  did 

not  specify  the  property  obtained  but  only 

its    value,   hM    irrelevant.      Opinion  (per 

Lord  M'Laren)  that  it  is  not  su£Boient  to 

constitute  this  crime  that  the  property  be 

obtained  within  the  four  months,  it  bising  also 

necessary  that  the  false  representations  be 

made  within  that  period. 

The  Debtors  Act  1880  (43  and  44  Yict.  cap.  34), 

section  13,  sub-section  B  (3),  provides  that  "the 

debtor   in  a  process  of  sequeBtration  or  oessio 

shall  be  deemed  guilty  of  a  crime  and  offence, 

and  on  conviction  shall  be  liable  to  be  imprisoned 

for  any  time  not  exceeding  sixty  days  .  .  .  (B)  in 

each  of  the  cases  following  ...  (3)  if  within 

four  months  next  before  the  presentation  of  the 

petition  for  sequestration   or  oessio,  he  by  any 

false  representation  or  other  fraud  has  obtained 

any  property  on  credit  and  has  not  paid  for  the 

same." 

Simon  Madeod  and  Roderick  Oeorge  Macleod 
were  indicted  before  the  High  Court  of  Justiciary 
at  Glasgow  on  12th  September  1888,  on  the 
charge  "  that  you,  while  carrying  on  business  as 
hosiery  manufacturers  under  the  firm  of  8.  and 
B.  6.  Macleod,  at  73  Mitchell  Street,  Glasgow, 
having  formed  a  fraudulent  scheme  for  obtaining 
on  credit  the  goods  of  others  on  false  pretences, 
and  appropriating  them  to  your  own  use,  did,  in 
pursuance  thereof,  on  13th  December  1886,  write 
and  despatch  to  R.  Walker  i.  Sons,  manu- 
facturers, Leicester,  the  letter  No.  6  of  the  pro- 
dactioDS  lodged  herewith,  which  letter  was  duly 
received  by  them,  and  the  representations'  as  to 
yonr  means  and  financial  position  therein  con- 
tained were  false,  and  on  the  dates  in  1887  in  the 
first  column  of  tiie  schedule  annexed  hereto,  in 
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year  said  premises,  yon  did  Terbally  make  the 
same  or  similar  false  representations  as  those  con- 
tained in  the  said  letter  to  the  persons  named  and 
designed  in  the  second  oolnmn  of  said  schedule, 
and  in  addition  yon  falsely  stated  to  the  said 
persons  mentioned  in  the  said  second  column 
that  £10,000  of  the  capital  in  your  said  bnsiness 
-was  your  own,  all  made  since  you  began  busi- 
ness ;  and  did  by  said  letter,  and  by  the  foresaid 
false  yerbal  representations  to  John  Peach  Batliu, 
referred  to  in  said  schedule,  deceive  and  impose 
npon  him  and  upon  the  said  firm  of  B.  Walker  & 
Sons,  and  by  said  false  verbal  representations 
deceive  and  impose  npon  the  other  persons 
named  in  the  second  column  of  said  schedule, 
and  did  thus  indnoe  the  said  firm  of  B.  Walker 
&  Sons,  and  the  other  firms  mentioned  in  said 
schedule,  during  the  period  in  the  third  column 
of  said  schedule  set  opposite  to  the  respective 
names  of  the  said  firms  in  the  said  third  column, 
to  supply  you  on  credit  with  yam  and  hosiery 
goods  to  the  values  specified  opposite  to  the 
respective  names  of  the  said  firms  in  the  fourth 
column  of  said  schedule,  towards  the  settlement 
of  which  yon  did  not  pay  more  than  the  sums  in 
the  fifth  column  of  said  schedule,  and  yon  thus 
did  cheat  and  defraud  the  said  firm  of  B.  Walker 
&  Song  and  the  other  persons  in  the  second 
oolnmn  of  said  sohednle,  or  the  said  firms  repre- 
sented by  them,  of  the  amounts  respectively 
specified  in  the  sixth  column  of  said  schedule,  or 
otherwise,  the  estates  of  the  said  S.  and  B.  O. 
Madeod,  and  of  you  the  said  Simon  Macleod  and 
Roderick  Oeorge  Macleod,  having  been  seques- 
trated on  17th  March  1888,  and  you  being  thus 
debtors  in  a  process  of  sequestration,  did  in  your 
said  premises  in  Mitchell  Street,  between  17th 
November  1887  and  I7th  March  1886,  being 
within  four  months  of  the  presentation  by  you 
of  the  petition  for  the  sequestration  of  your 
estates,  by  means  of  the  said  false  representa- 
tions, obtain  property  on  credit,  which  has  not 
been  paid  for,  from  (1)  the  said  B.  Walker  & 
Sons  to  the  extent  of  £297,  6s.  7d.;  (2)  Bobert 
Pringle  &  Son  to  the  extent  of  £6,  13a.  7d.,  and 
from  the  following  firms  named  in  said  schedule) 
viz.,  (3)  John  Paton,  Son,  &  Company,  to  the 
extent  of  £19,  lis. ;  and  (4)  David  Sandeman  t 
Company  to  the  extent  of  £440,  128.,  contrary  to 
the  Act  43  and  44  Vict.  oap.  34,  section  13,  sab- 
section  B  (3)." 

The  prisoners  objected  to  the  relevancy  of 
both  charges.  Argued  for  them — I.  The  common 
law  oharge  was  defective  in  specification  and 
made  no  averment  of  crime.  The  cases,  the  class 
under  which  it  was  sought  to  bring  the  present, 
were  oases  of  pretended  traders,  who  professed 
to  carry  on  a  legitimate  trade  and  were  really 
swindling  their  costomers.  It  was  clear  that 
there  was  no  such  case  here,  for  the  indictment 
itself,  which  set  forth  "  towards  the  settlement 
of  which  [goods]  you  did  not  pay  more  than  the 
issnes  in  the  fifth  column  of  said 'schedule," 
showed  that  the  prisoners  had  paid  part  of 
the  price  before  they  were  overtaken  by  misfor- 
tune. The  indictment,  further,  did  not  connect 
the  alleged  false  representations  with  the  ob- 
taining of  the  goods.  The  indictment  and 
Bohedoles  showed  a  course  of  dealing  with 
.  payments  at  intervals  in  a  way  common  in 
contracts  of  a  coutinuing  character.  Farther 
credit,  it  must  be  presimied,   would  be  given 


beoause  of  satisfaction  with  these  honest  pay- 
ments, and  not  because  of  representations  made 
before  the  course  of  dealing  began.  The  one 
thing  was  not  said  to  be  the  consequence  of  the 
other.  Besides,  a  charge  of  obtaining  goods 
on  false  pretences  could  not  stand  when  the 
goods  had  been  in  part  paid  for,  because  such 
payment  negatived  the  intention  to  defrsnd. 
The  indictment  logically  involved  the  propor- 
tion that  goods  might  be  ordered  on  a  representa- 
tion that '  the  buyer  was  in  good  credit,  and 
be  fully  or  partly  paid  for,  and  yet  the  bojer 
might  be  prosecuted  on  the  mere  statement  that 
the  original  representations  had  been  false.  IL 
The  statutory  charge  was  bod,  because  the  alleged 
' '  fraud  "  was,  according  to  the  indictment,  com- 
mitted mora  than  four  months  before  the  seques- 
tration. The  simple  grammatical  reading  of 
the  statute  was  that  the  whole  course,  of  which  the 
fraud  was  the  essence,  mast  be  committed 
within  the  four  months.  In  any  view  that  was  i 
natural  reading,  and  being  the  more  favourable 
for  the  prisoner  was  the  reading  which  the  Gontt 
would  favour  in  scanning  an  indictment. 

Argued  for  the  Crown — L  The  indictment 
contained  every  essential  element  of  relevancy  in 
common  law  charges  of  obtaining  the  goods 
of  others  by  fraud,  for  it  averred  (1)  that  false 
representations  were  made  (2)  for  the  f randalent 
purpose  of  cheating,  and  (3)  to  the  effect  of  obtun- 
ing  the  goods  of  the  person  cheated.— ^.  if. 
AdtoeaU  v.  Wiihtrington  (H.  C),  June  17,  m% 
4  C.  475.  The  false  representations  were  con- 
nected with  their  successful  result  by  the  words 
' '  deceive  and  impose  upon  "  certain  persons,  and 
"did  thus  induce"  them  to  part  with  their  goods. 
The  objection  that  they  parted  with  their  goods 
in  part  because  the  goods  first  parted  with  hid 
been  paid  for  would  be  an  objection  probablj 
unanswerable  if  the  proof  did  not  negative  it, 
but  it  was  no  real  objeotion  to  relevancy.  IL 
The  statutory  charge  was  relevant.  The  statnta 
placed  the  limit  of  time  on  the  "obtaining "of 
the  goods,  not  the  fraud.  A  fraud  once  com- 
mitted lived  on  into  the  future  dealing.  The 
reading  proposed  by  the  prisoners  would  de- 
feat the  statute,  for  it  might  exclude  the  ease 
of  a  deliberate  and  continued  fraud  effectuil 
within  the  four  months,  and  strike  only  at  the 
more  venial  case  of  a  trader  who  had  long  been 
dealing  honestly  but  fell  into  transgression  for 
the  first  time  within  four  months  of  his  bank- 
ruptcy. 

At  advising — 

LoKD  M'Laben — There  are  two  charges  here, 
one  at  common  law  and  the  other  nnder  the 
Bankruptcy  Act  of  1880.  As  regards  the  com- 
mon law  charge  it  does  not  appear  that  the 
indictment  is  open  to  any  exception  on  the 
ground  of  failure  on  the  part  of  the  prosecutor 
to  set  forth  the  particulars  of  the  crime.  There 
have  been  cases — I  know  of  one  that  occomd 
since  the  passing  of  the  new  Procedure  Act— ia 
which  it  was  laid  down  that  yon  do  not  neces- 
sarily make  a  relevant  indictment  by  just  oopf- 
ing  the  words  of  the  schedule,  beoause  everj  in- 
dictment must  be  considered  with  reference 
to  the  particulars  of  the  case,  and  it  might  be 
necessary  to  expand  the  description  of  the  erinM 
which  is  in  substance  indicated  in  the  scfaednla 
of  the  Criminal  Procedure  Act.    In  the  present 
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)  it  ai>pMi8  to  me  that  there  is  a  foil  and  fair 
apeoifioation  both  of  the  repreBentationa  on  the 
faith  of  which  the  goods  are  said  to  have 
been  obtained  and  of  the  particular  transactions 
resulting  in  the  loss  to  the  dealers  who  gave 
credit  Two  objeotions  to  the  relevancy  of  (he 
indictment  hare  been  stated,  one  of  them 
being  that  there  are  no  words .  properly  con- 
necting the  representations  with  the  obtaining  of 
the  goods,  for  the  one  is  said  not  to  be  the 
direct  consequence  of  the  other.  It  is  possible 
that  the  indictment  might  have  been  made 
mofre  precise  in  this  respect,  bat  I  think 
the  words  which  follow  the  narrative  of  the  re- 
presentations made,  riz.,  "  and  yon  did  thus  in- 
dnee  the  said"  firms  to  snpply  the  goods,  are 
soffloient  to  conneot  the  representations  with  the 
reaolting  injury.  The  second  objection  is,  that 
it  is  of  the  essence  of  the  crime  of  obtaining 
goods  on  false  pretences  that  the  goods  should 
not  be  paid  for.  It  is  argued,  no  matter  whether 
the  representation  be  true  or  false,  if  the  goods 
are  paid  for  no  fraud  is  committed  ;  there  may 
be  a  moral  fraud,  but  no  one  is  defrauded  in  the 
■enae  of  being  injured  in  his  property.  Now, 
it  may  be  that  in  the  statement  of  facts  in  this 
indiotment  the  defenders  will  be  able  to  estab- 
lish that  they  paid  for  certain  of  the  specified 
goods ;  and  in  tliat  case  a  question  will  arise  for 
the  consideration  of  the  jury,  whether  the  goods 
sabaeqaently  obtained  were  obtained  in  reUanoe 
on  the  original  representation  ?  If  it  were  shown, 
for  example,  that  the  seller  had  meantime  become 
aware  that  these  representations  were  not  tmst- 
wortby  and  had  nerertheless  gone  on  supplying 
goods  to  the  panels  becanse  he  had  been  paid  for 
tlMMO  already  supplied  and  hoped  for  payment 
against  fnture  oniers,  then  the  case  would  very 
l&aly  break  down.  If,  on  the  other  hand,  it  was 
ptoTed  that  the  seller  supplied  goods  on  the 
faith  of  the  original  representations,  it  would  not 
be  any  answer  to  a  case  of  that  kind  to  say  that 
an  interral  of  time  had  elapsed  between  the  re- 
prasemtationa  and  the  obtaining  the  goods.  Mr 
Ure's  observation  though  entitled  to  weight  ought 
to  be  addressed  to  the  jury  on  the  import  of  the 
cTidence  rather  than  to  us  on  the  question  of 
relcTancy. 

Begarding  the  charge  under  the  statute,  I  agree 
with  my  brother  Lord  Lee  that  in  order  to  make 
a  releyant  charge  under  the  Bankruptcy  Statute 
there  most  be  a  separate  schedule  setting  forth 
the  particular  goods  tl^at  were  obtained  within 
the  period  of  four  months  ;  the  schedule  in  the 
indictment  framed  with  reference  to  the  common 
law  charge — extending  over  a  period  of  two 
years — is  not  properly  applicable  to  the  statutory 
charge.  It  would  be  necessary  either  to  have  a 
separate  schedule  or  to  haTe  the  particular  items 
stated  that  were  intended  to  be  made  applicable 
to  the  statutory  charge. .  That  appears  to  me  to 
be  su£Scient  to  dispose  of  the  question  of  rele- 
vancy arising  on  tbe  statutory  charge.  I  may 
say,  further,  although  it  is  not  necessary  for  the 
decision  of  tbe  case  that  I  have  the  greatest 
poenble  doubt  whether  any  relevant  charge  under 
the  statute  could  be  framed  upon  the  facts  of 
this  case.  It  appears  to  me  that  there  is  one 
possible  interpretation  of  the  statute  which  would 
be  adveise  to  the  relevancy,  viz.,  that  the  repre- 
sentation and  supplying  the  goods  must  both  be 
within  tbe  specified  period  of  four  months.    No 


doubt  there  is  another  possible  interpretation, 
viz.,  that  provided  the  goods  were  obtained 
within  four  months  of  sequestration  on  the  faith 
of  a  written  representation  previously  made  an 
offence  is  committed.  But  as  between  the  two 
interpretations,  neither  being  a  strained  inter- 
pretation, but  both  fair  and  possible  readings  of  the 
statute,  I  think  that,  in  accordance  with  known 
rules,  we  ought  to  apply  the  principle  of  *'  strict 
construction,"  that  is  to  say,  the  construction 
which  gives  the  least  extension  to  this  new  cate- 
gory of  crime. 

LoED  Lee — I  have  arrived  at  the  seme  result, 
and  upon  both  the  objections,  though  upon  the 
objection  to  the  charge  under  the  statute  I  am 
not  prepared  to  assent  to  the  opinion  which  your 
Lordship  has  indicated  upon  the  construction  of 
the  statute.  With  regard  to  the  first  charge,  and 
indeed  with  regard  to  both  charges,  the  kind  of 
case  which  I  think  this  indictment  discloses  is 
that  of  obtaining  goods  by  false  pretences,  per- 
suading men  of  business  by  means  of  a  false  re- 
presentation concerning  the  financial  condition 
of  a  firm,  to  enter  upon  a  course  of  dealing, 
tbe  result  of  which  is,  that  goods  are  supplied 
on  credit  and  not  paid  for.  I  am  of  opinion 
that  that  kind  of  charge  is  sufi&ciently  alleged  in 
the  first  part  of  the  indictment  As  regards  the 
common  law  charge,  it  is  in  my  opinion  suffi- 
ciently set  forth  that  this  false  representa- 
tion was  made  by  the  panels  in  purstumce 
of  a  scheme,  and  secondly,  that  the  result 
of  these  false  representations  was  te  induce 
the  persons  alleged  to  have  been  defrauded 
to  supply  the  goods  on  credit  to  their 
ultimate  loss.  There  then  arises  the  question 
upon  the  facts,  whether  the  balance  of  goods 
supplied  to  the  panels  after  the  first  goods  had 
been  sent  to  them  and  paid  for,  were  or  were 
not  supplied  on  the  false  representation  ?  That 
is  a  question  for  the  jury,  and  I  say  nothing 
upon  it  at  present.  I  am  of  opinion,  there/ore, 
that  the  common  law  charge  is  relevant 

With  regard  to  the  statutory  charge,  I  am  of 
opinion  with  your  Lordship,  that  it  is  necessary 
that  there  should  be  a  sufficiently  distinct  allega- 
tion that  the  panel  has  by  false  representations 
obtained  property  on  credit  which  has  not  been 
paid  for,  and  that  it  is  neoessiary  that  the  goods 
so  obtained  must  be  specified.  I  do  not  find 
that  they  are.  The  only  allegation  here  is  that 
the  panel  fraudulently  obtained  goods  from  vari- 
ous firms  amounting  in  value  to  (1)  £290,  (2)  £S, 
(3)  £19,  and  (4)  £440,  within  four  months  of 
sequestration.  I  do  not  think  that  is  a  sufficient 
compliance  with  the  statute.  What  were  the 
particular  articles  so  supplied  ?  Is  this  sum  of 
£440  to  be  made  up  out  of  goods  supplied  prior 
to  the  period  of  four  months  ?  What  were  the 
goods  that  the  prosecutor  undertakes  to  show 
were  delivered  in  that  four  months,  and  amount- 
ing in  value  to  the  sums  mentioned  in  the 
schedule  ?  I  do  not  find  that  there  is  any  specifi- 
cation of  these  in  the  indictment,  and  I  think 
that  is  sufficient  for  our  decision  on  the  relevancy 
of  the  statutoi^  charge.  I  agree  with  your 
Lordship,  that  either  of  the  constructions  of  the 
statute  suggested  by  your  Lordship  is  possible, 
but  I  do  not  propose  to  give  any  opinion  as  to 
which  is  to  be  preferred.  I  am  for  sustaining 
the  objection  to  the  relevancy  of  the  statutory 
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ohwge,  bnt  repelling  the  objection  to  the  charge 
at  common  law. 

The  Ooart  sustained  the  objection  to  the  re- 
levancy of  the  charge  under  the  statnte,  and 
guoad  ultra  found  the  libel  relevant. 

Oonnsel  for  the  Orown— Sym,  A.-U. — J.  O.  0. 
Brown. 
Counsel  for  Simon  Maoleod — Ure. 
Oonnsel  for  Boderick  Madeod— Strachan. 


COURT    OF    SESSION. 


Tiiesday,  October  16. 

FIRST    DIVISION. 

[Lord  Einnear,  Ordinary. 

KDH0N8T0NK    AND    ANOTHER   (lUMSDEN's 
trustees)  V.  SETON  AND  OTHERS. 

8ueee$$i<m — Marriage-Contraet—Bond  and  Dit- 

p«*Uum  in  Seeurity — Heir  and  Bxteutor—Beal 

Burden — Obligation  ad  factum  prsestandnm. 

An  obligation  to  transfer  into  the  names  of 

certain  parties  a  certain  amount  of  Oonsoli- 

dated  Bank  Annuity  stock  is  an  obligation  ad 

factum  prcettandum,  and  being  of  a  definite 

nature,  may,  along  with  an  obligation  to  pay 

interest  until  fulfilment,  be  validly  imposed 

as  a  real  burden  upon  land. 

A  person  borrowed  from  his  marriage- 
ooutract  trustees  two  sums  of  £5000  and 
£3500  3  per  cent,  consols,  and  these  stocks 
were  accordingly  transferred  from  their 
names  to  his.  In  return,  by  bonds  and  dis- 
positions in  security  he  bound  and  obliged 
himself,  and  his  heirs,  executors,  and  repre- 
sentatives, when  required,  to  purchase  and 
transfer  to  tbe  tmstees  the  like  sums  of 
£5000  and  £3500  3  per  cent,  consols,  and  in 
tbe  meantime  to  pay  them  the  amount  of  the 
interest  which  would  have  become  due  and 
payable  to  them  had  the  transferred  stocks 
been  left  standing  in  their  names.  In  se- 
curity of  these  obligatioDS  he  disponed  cer- 
tain lands,  which  he  subsequently  disponed 
to  gratuitous  disponees. 

In  an  action  against  these  parties  at  the 

instance  of  the  marriage-contract  trustees, 

held  that  the  bonds  and  dispositions  insecurity 

created  good  and  effectual  securities  over  the 

lands  thereby  disponed,  and  that  the  heirs  or 

gratuitous  disponees  took  the  lands  under 

burden  of  tbe  said  securities  without  relief 

against  the  executors. 

Under  a  settlement  made  in  contemplation  of 

marriage  between  Henry  Thomas  Lumsden  and 

Susannah  Edmonstone,  dated   28th  April  1832, 

there  were  inter  alia  conveyed,  for  the  purposes 

of  the  settlement,  two  sums  of  £5000  and  £3600 

8  per  cent,  consols.     These  sums  Mr  Lnmsden 

subsequently   borrowed   on    separate    occasions 

from    his  marriage-contract   trustees,    and    the 

stocks  were  transferred  from  their  name  to  his. 

In  return,  by  two  bonds  and  dispositions  in  se- 


cnrity,  dated  reapeotivelj  on  28th  Harah  1849 
and  9th  November  1858,  and  duly  recorded,  he 
bound  and  obliged  himself,  his  heirs,  executors, 
and  representatives  whomsoever,  at  any  time 
during  his  life  or  after  his  death  when  required, 
in  manner  provided  for  in  the  bonds,  "to  pur- 
chase and  transfer,  or  proonre  to  be  transferred 
in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England,  nnto  and  into  the  names  of 
the  tmstees  or  the  survivoK  or  survivor  of  them, 
or  their  representatives,"  the  capital  stocks  or 
sums  of  £5000  and  of  £3500  three  pounds  per 
centum  Consolidated  Bank  Annuities,  "  and  that 
upon  or  within  the  day  or  time  to  be  specified  in 
the  notice  to  be  given  to  or  left  for  me  in  manner 
after  mentioned. "  He  also  bound  himself  and  his 
foresaids  to  pay  to  the  grantees  sums  eqnal  to  the 
interest  and  dividends  which  would  have  accrued 
on  the  stock  had  they  remained  in  the  grantees' 
names,  and  at  the  time  when  such  dividends 
would  have  become  payable.  In  security  of 
these  obligations  he  disponed  to  the  trustees  Qie 
lands  of  Gnisway  or  Cushnie,  of  which  he  was 
fee-flimple  proprietor. 

By  disposition  and  settlement  dated  28th  Octo- 
ber 1867  Mr  Lumsden  granted  and  disponed  the 
lands  of  Guisway  or  Cushnie  to  his  wife  Mrs 
Susanna  Edmonstone  or  Lumsden,  in  the  event 
of  her  surviving  him,  in  liferent,  for  her  liferent 
use  allenarly,  and  to  the  heirs  of  bis  body  in  fee, 
whom  failing  to  certain  other  parties.  The  dis- 
position and  settlement  was  recorded  in  the 
Register  of  Sasines  on  September  17,  1886. 

Mr  Lumsden  died  on  19th  November  1867, 
and  up  to  that  date  he  had  regularly  paid  and 
accounted  for  the  interest  or  dividends,  on  the 
two  sums  of  £6000  and  £3600  consols ;  but  had 
not  retransferred  these  stocks  to  the  trusteea 
under  his  marriage  settlement. 

In  virtue  of  the  disposition  and  settlement 
Mrs  Lumsden  succeeded  on  Mr  Lumsden's  death 
to  the  estate  of  Guisway,  and  enjoyed  the  life- 
rent of  it  till  her  death  on  18th  April  1886.  She 
was  succeeded  by  Sir  William  Samuel  Seton. 

The  present  action  was  brought  by  Charles 
Welland  Edmonstone  and  William  Trotter,  the 
surviving  trustees  under  tbe  marriage-contract. 

They  called  as  defenders  the  heirs  of  entail  of 
the  lands  of  Guisway,  and  sought,  inter  alia,  to 
have  it  declared  that  by  the  bonds  and  disposi- 
tions in  security  before  mentioned,  valid  securi- 
ties had  been  created  over  the  lands  of  Guisway 
for  the  obligation  to  purchase  and  transfer  to  the 
trustees  the  two  sums  of  £5000  and  £3500  3  per 
cent,  consols,  or  for  the  sums  of  £5000  and 
£3500,  or  for  a  sum  equal  to  the  value  of  the 
stocks  either  at  the  date  of  the  bonds  or  of  cita- 
tion in  the  summons,  or  for  an  annual  payment 
of  £256  till  the  stocks  should  be  transferred. 

The  defenders  pleaded — "(2)  Tbe  said  two 
bonds  are  not  eJectual  incumbrances  upon  the 
said  estate,  in  respect  that  they  are  truly  obliga- 
tions ad  factum  prcEstandum.,  or  otherwise  are 
obligations  for  tbe  payment  of  an  indefinite  and 
unascertained  amount.  (3)  Tbe  obligation  un- 
dertaken by  the  grantor  of  the  said  bonds  being 
of  a  personal  nature,  is  primarily  enforceable 
against  his  moveable  estate,  and  the  holders  of 
his  moveable  estate  have  no  right  of  relief 
against  his  heritable  estate. " 

The  Lord  Ordinary  pronounced  the  following 
interloontor  on  31st  January  1888: — "  Finds  that 
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the  bonds  and  dispositions  in  seonrity  libelled  in 
the  snmmong  create  good  and  effeotaal  securities 
over  the  lands  thereby  disponed,  and  that  the 
heirs  or  grataitous  disponees  of  Henry  Thomas 
Iinmsden  take  the  said  lands  nnder  harden  of 
the  said  secarities  without  relief  against  his  ex- 
ecntors:  Appoints  the  canse  to  be  pat  to  the 
roll  for  farther  procedure,  Ice. 

' '  Opinion. — The  first  question  is,  whether  the 
two  bonds  and  dispositions  in  security  libelled  in 
the  summons  are  good  charges  upon  the  lands 
thereby  disponed  ?  The  late  Mr  Lnmsden  had 
borrowed  from  his  marriage-contract  trustees 
two  sums  of  £6000  and  £3500  3  per  cent.  Coa- 
eolidated  Annuities  standing  in  their  names  in 
the  books  of  the  Bank  of  England.  These  sums 
were  accordingly  transferred  from  their  names  to 
bis,  and  by  the  bonds  in  question  he  binds  him- 
self,  and  his  heirs,  executors,  and  representatiTes, 
when  required,  in  a  certain  manner,  or  if  not  re- 
qoired  daring  his  life,  then  within  six  months 
after  his  death,  to  purchase  and  transfer,  or  pro- 
cure to  be  transferred  to  the  trustees,  the  like 
sums  of  £5000  and  £3500  8  per  cent,  consols, 
and  in  the  meantime  to  pay  to  them  the  amount 
of  the  interest  which  woold  haye  become  due  and 
payable  to  them  upon  the  transferred  stock  if  it 
bad  been  left  standing  in  their  names.  In  se- 
cority  of  these  obligations  he  dispones  his  lands 
of  Coshnie  or  Qnisway  and  others ;  and  in  case 
the  granter  or  his  heirs  or  executors  shall  make 
default  in  transferring  the  stock  or  in  paying 
interest,  each  of  the  bonds  contains  a  provision 
that  in  that  case  it  shall  be  lawful  for  the  trustees 
to  recover  payment  of  such  a  sum  as  will  at  the 
time  be  safftcient  to  parchase  the  stock  and  re- 
place the  interest  which  may  be  due. 

"The  defenders  maintain  that  these  are  not 
effectual  securities  npon  the  lands,  becanse  the 
obligations  secured  are  ad  factum  prceitandum,  or 
otherwise  are  obligations  for  payment  of  an  in- 
definite and  nnasoertained  amount.  The  primary 
obligation  to  purchase  and  transfer  a  certain 
amount  of  Government  stock  is  in  form  an 
obligation  ad  factum  prattandum.  But  it  results 
in  the  payment  of  money  ;  and  it  does  not  appear 
to  be  very  material  to  die  question  whether  it  is 
in  form  an  obligation  to  pay  or  an  obligation  to 
transfer. 

"  There  can  be  no  doubt  that  an  obligation  ad 
factum  prcBtiandum  may  be  made  a  real  burden 
on  land,  and  the  only  question  in  either  view  is, 
whether  it  is  sufiiciently  definite  to  satisfy  the 
rule  of  law  that  no  indefinite  or  nnknown  burden 
can  be  created  on  land. 

"On  this  question  I  am  of  opinion  that  the 
defenders'  plea  is  not  well  founded.  An  obliga- 
tion to  assign  a  definite  proportion  of  the  National 
Debt  is  not,  in  my  judgment,  an  indefinite  obli- 
gation in  the  sense  of  the  rule  upon  which  they 
lely.  I  do  not  think  that  the  cases  cited  of 
Stein's  Creditort  and  Tod  v.  Dunlop  are  apposite. 
But  even  if  it  were  to  be  held  that  an  obligation 
to  transfer  the  specified  amount  of  Oovernment 
stock  when  required  to  do  so  is  too  indefinite  to 
be  well  secured  on  land,  the  same  objection 
would  not  apply  to  the  obligation  which  is  im- 
mediately prestable  to  pay  annuities  equal  to  the 
interests  payable  in  re8}>ect  of  such  stock.  It  is 
said  that  the  undertaking  to  pay  interest  is 
merely  accessory,  and  that  the  validity  of  the 
seonrity  must  depend  vpon  the  oharaoter  of  the 


principal  obligation  alone.  Bat  the  amount  of 
the  interest  is  in  no  way  affected  by  the  con- 
siderations which  are  said  to  make  the  principal 
obligation  uncertain.  It  is  not  the  interest  npon 
an  indefinite  or  variable  capital  sum  that  is  to  be 
paid,  but  a  sum  equal  to  the  interest  which  the 
Oovernment  pays  upon  £5000  or  £.S500  of  3  per 
cent,  consolidated  annuities.  In  other  words,  it 
is  an  annuity  equal  to  3  per  cent,  upon  each  of 
these  specified  sums.  The  obligation  to  pay  such 
annuities  is  perfectly  definite,  and  there  appears 
to  be  no  reason  why  it  should  not  be  made  a 
harden  upon  land." 

The  defenders  reclaimed,  and  argued — (1)  As 
to  the  capital  sums.  The  obligation  here  sought 
to  be  imposed  was  really  an  obligation  to  pay 
money,  bat  not  a  definite  sum,  and  owing  to  its 
indefinite  nature  it  could  not  be  made  the  sub- 
ject of  a  good  and  valid  burden  upon  land.  Sup- 
pose the  obligation  were  held  to  be  an  ad  factum 
prcatandum  obligation,  there  was  no  instance- of 
an  ad  factum  proeitandum  obligation  not  being 
inter  naturalia  of  the  right  of  possession  being 
held  to  be  validly  imposed  as  a  real  burden  upon 
land.  (2)  As  to  the  interest  This  was  merely 
an  accessory  obligation  to  the  payment  of  the 
capital  sums,  and  if  the  principal  obligation 
were  not  validly  imposed  upon  the  lands  neither 
was  the  accessory.  It  was  also  not  an  obligation 
of  a  continuing  nature,  but  merely  lasted  so  long 
as  the  capital  should  be  unpaid,  whether  such 
payment  were  made  by  the  heir  or  the  executor 
—Bell's  Comm.  (7th  edition)  i.  730  (5th  edition, 
i.  690) ;  Newnliam  {Stien't  Creditort)  v.  Stewart 
March  25,  1791,  and  March  10,  1794,  3  Pat.  App. 
3i5;  liagiitratei  of  Edinburgh  v.  Begg,  Decem- 
ber 20,  1883,  11  K.  352  ;  Coutts  v.  Tailort 
of  Aberdeen,  December  20,  1884,  13  8.  226; 
Tod  V.  Jhirdop,  December  18,  1838,  1  D.  231. 
The  respondents  were  not  called  on. 
At  advising — 

LoBD  Pbesident — In  this  cause  the  Lord  Ordi- 
nary has  not  disposed  of  all  the  conclusions 
of  the  summons.  He  has  found  "  that  the  bonds 
and  dispositions  in  security  libelled  in  the  sum- 
mons create  good  and  effectual  securities  over 
the  lands  thereby  disponed,  and  that  the  heirs  or 
gratuitous  disponees  of  Henry  Thomas  Lnmsden 
take  the  said  lands  under  burden  of  the  said 
secarities  without  relief  against  his  executors. " 

Now,  the  view  I  take  of  the  matter  depends  on 
simple  principles.  There  are  two  obligations 
here  quite  distinct  from  one  another.  The  one 
is  an  obligation  ad  factum  prcBitandum ;  the 
other  an  obligation  to  pay  a  certain  sum  of 
money.  The  obligation  ad  factum  prattandum 
is  of  this  kind — "To  purchase  and  transfer, 
or  procure  to  be  transferred  .  .  .  the  capital 
stock  or  sum  of  £5000  three  pound  per  centum 
Consolidated  Bank  Annuities,  and  that  npon  or 
within  the  day  or  time  to  be  specified  in  the 
notice  to  be  given  to  or  left  for  me  in  manner 
after  mentioned."  That  certainly  is  not  de piano 
an  obligation  to  pay  money,  though  it  may 
involve  the  debtor  in  an  od  factum  prattandum 
obligation  which  he  may  not  be  able  to  perform 
without  the  expenditure  of  money.  But  what 
the  debtor  in  an  od  factum  prcettandum  obliga- 
tion has  to  do  is  to  perform  certain  acts,  and  the 
act  here  required  of  him  is  to  put  his  creditor  in 
a  certain  position  as  the  owner  or  transferee  of 
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£5000  of  3  per  cent.  Consolidated  Bank  Annni- 
ties.  In  doing  so  he  may  have  to  expend  more 
or  less  than  that  sum  of  money,  but  the  obliga- 
tion is  a  definite  one,  namely,  to  replace  the 
marriage  trustees  in  the  same  position  as  they 
occupied  before  they  transferred  the  stock — 
to  make  them  owners  or  transferees  of  so  mach 
consolidated  stock. 

The  other  obligation  is  to  pay  interest  on 
£5000  8  per  cent,  stock.  That  is  an  "bbligation 
to  pay  money,  and  a  perfectly  definite  and 
ascertained  amount.  The  objections  which  have 
been  taken  may  be  answered  in  that  way.  '  It 
was  objected  that  the  obligations  sought  to 
be  secured  were  indefinite.  I  think  they  are 
both  perfectly  definite.  One  is  an  obligation  to 
perform  an  act  which  can  be  done  only  in 
one  way.  The  other  is  to  pay  interest  on  a 
certain  sum.  I  agree  therefore  with  the  Tiew 
taken  by  the  Lord  Ordinary. 

LoBD  MtjRE— I  agree  with  the  opinion  ex- 
pressed by  tbe  Lord  Ordinary  in  his  note.  The 
question  he  had  to  decide  was  whether  an  obliga- 
tion ad  factum  prcestandum  could  or  could  not 
be  made  the  subject  of  a  good  heritable  security. 
X  agree  with  him  that  the  only  question  is 
whether  the  obligation  is  sufficiently  definite  to 
satisfy  the  rule  of  law  that  no  indefinite  burden 
can  be  created  on  land.  Now,  the  terms  of  the 
bond  put  it  beyond  all  question  that  the  lands 
were  disponed  in  security  of  £5000  consols.  No 
doubt  the  value  of  that  stock  may  vary '  in 
amount,  but  the  granter  is  bound  to  make  good 
the  security  for  that  amount.  That  is  a  definite 
obligation,  and  may  be  made  a  burden  upon 
land. 

LoitD  Sband— If  it  could  be  maintained  that 
an  ad  factum  prcestandum  obligation  could  not 
be  made  a  real  burden  upon  land,  there  Would 
have  been  some  ground  for  tbe  argument  we 
have  listened  to.  There  is,  however,  no  doubt, 
as  the  Lord  Ordinary  says,  that  such  obligations 
may  be  made  real  burdens.  In  this  case  the 
obligation  to  transfer  stock  is  an  obligation  ad 
factum  pr(estandum,  and  is  of  quite  a  definite 
nature,  and  consequently  I  have  no  doubt  that 
it  can  validly  be  made  a  real  burden  upon  land. 

The  second  obligation  is  simply  an  obligation 
to  pay  a  sum  of  money — the  interest  on  a  certain 
amount  of  three  per  cent,  stock.  There  is  nothing 
indefinite  in  that.  I  am  therefore  of  opinion 
that  tbe  argument  on  both  points  fails. 

LoBD  Adam  concurred. 

The  Court  adhered. 

Counsel  for  Defenders  and  Beclaimers— Sir 
Charles  Pearson — Low.  Agents — Mackenzie  <fc 
Kermack,  W.S. 

Counsel  for  Pursuers  and  Eespondents  — 
Outbrie.     Agents — Cowan  &  Dalmahoy,  W.S. 


Wednesday,  October  17. 

SECOND    DIVISION. 

[Sheriff  of  Caithness. 

TOD  (Sutherland's  trustee)  v.  geddes 
(miller's  trustee). 

Landhi-d  and  Tenant— Leate— Tacit  Relocation 
—Hei  intanentui — Agricvltural  Holdings  (^Scot- 
land) Act  1883(46  and  47  Vict.  cap.  62),  sec.  28. 
Previous  to  the  term  of  Martinmas  1884 
the  tenant  of  certain  farms  under  a  lease 
which  expired  at  Wbitsunday  following, 
arranged  verbally  with  his  landlord  the 
terms  of  a  new  lease  at  a  reduced  rent.  The 
landlord  handed  to  the  tenant  a  letter  to  his 
factor  of  1st  December  1884,  directing  the 
latter  to  prepare  a  formal  lease  embodying 
the  terms  of  the  new  arrangement.  I'he  land- 
lord executed  a  trust-deed  for  behoof  of  his 
creditors,  and  no  formal  lease  was  executed. 
The  tenant  continued  in  possession  of  the 
farms,  but  paid  no  rent  after  Whitsunday 
1885.  ITdd  that  an  action  at  the  instance  of 
the  trustee  for  the  rent  payable  under  the 
old  lease  as  having  been  continued  by  tacit 
relocation  fell  to  be  dismissed,  in  respect  that 
since  Whitsunday  1885  the  tenant  had  not 
possessed  by  tacit  relocation,  bat  nnder  the 
new  arrangement. 

Obiervationi  on  the  question  whether  a, 
tenant  abstaining  from  giving  a  notice  to 
leave  his  holding  required  by  tlw  Agricultural 
Holdings  (Scotland)  Act  1883,  and  continuing 
to  possess,  could  be  held  to  validate  rei 
interveniu  an.  uncompleted  arrangement  for 
a  new  lease  at  a  different  rent. 
John  Miller,  a  fishcurer  and  farmer,  occupied 
certain  lands  on  the  estate  of  Forse,  in  the  county 
of  Caithness,  on  a  lease  which  expired  at  Whit- 
sunday 1885.  The  term  of  Wbitsunday  1885  was 
the  termination  of  a  two  years'  lease  of  the  sub- 
jects between  the  defender  and  Mr  Sutherland, 
and  accordingly  it  was  necessary,  under  section  28 
of  the  Agricultural  Holdings  (Scotland)  Act  1883, 
that  the  defender,  in  order  to  prevent  tacit  relo- 
cation and  to  secure  his  right  to  remove,  should 
have  given  notice  of  removal  to  Mr  Sutherland 
at  Martinmas  1884.  Upon  8th  November  1884, 
however.  Miller  had  an  interview  with  the  pro- 
prietor Mr  Sutherland  of  Forse,  and  the  agree- 
ment entered  into  between  them  was  expressed 
in  the  following  letter,  written  by  the  proprietor 
to  his  factor  and  law-agent  Mr  Nimmo,  writer, 
Wick :— "  Ut  December  1884.— Dear  Sir,— On  the 
8th  of  last  month  I  arranged  with  John  Miller, 
Boulglass,  for  a  new  lease  to  him  from  Whitsunday 
next  of  the  farms  and  lots  he  now  holds,  at  a 
yearly  rent  of  fifty-three  pounds  (£63)  and  road- 
money.  Duration  of  lease  fifteen  years,  with 
breaks  in  his  favour  at  the  end  of  five  and  ten 
years.  All  improvements  to  be  made  solely  at 
his  own  expenses,  without  any  compensation  to  be 
paid  therefor  at  tbe  termination  of  the  lease — 
wire  fences  excepted.  As  to  the  valuation  he  is 
now  entitled  to  for  the  wood,  flags,  <tc.,  on  his 
houses,  I  have  agreed  that  a  sum  of  three  bun- 
dred  pounds  (£300)— minus  £2  per  annum  during 
the  currency  of  the  lease— is  to  be  paid  to  him 
at  his  outgoing  in  lieu  of  all  expenses  and  other 
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claims.  A  stamped  lease  toJbe  entered  into ;  also 
a  stamped  lease  for  fourteen  years  to  be  given  to 
Widow  MiUer  and  the  representatives  of  the  late 
Benjamin  Miller,  BurrogUl,  on  the  same  condi- 
tions theynowhold  the  farm. "  The  letter  was  given 
to  Miller's  wife  on  his  behalf  for  delivery  to  the 
law-agent.  It  was  handed  to  Mr  Nimmo,  bnt 
nothing  was  done  in  the  way  of  preparing  a 
stamped  lease.  Miller  continued  to  occupy  and 
work  the  farms. 

TJpon  24th  February  1885  Mr  Sutherland  exe- 
onted  a  trust-deed  for  behoof  of  his  creditors, 
and  Mr  Henry  Tod,  W.S.,  Edinburgh,  finally 
came  to  be  the  sole  acting  trustee  under  that 
deed. 

Upon  25th  April  1885  Mr  Nimmo  sent  a  letter 
to  Miller,  stating,  inter  aUa — "With  reference 
to  Mr  Sutherland's  letter  to  me  of  1st  December 
last,  I  delayed  preparing  the  leases  in  the  know- 
ledge that  they  would  not  be  binding  unless  pos- 
session was  had  under  them  ;  and  after  the  eze- 
ontion  by  him  in  February  last  of  the  trust-deed 
I  brought  it  under  the  notice  of  the  agents  under 
the  trust-deed,  who  informed  me  they  had  written 
to  Mr  Sutherland  that  it  would  be  better  to  make 
no  changes  upon  the  rental  by  granting  new 
leases."  Miller  paid  no  rent  after  Wbitsundav 
1885.      ■ 

In  1887  Mr  Tod,  as  trustee,  raised  an  action 
in  the  Sheriff  Court  of  Oaitfaness  for  payment  of 
£97,  138.  ll^d.,  being  the  rent  payable  under 
the  old  lease.  He  averred  that  the  defender  had 
been  tenant  by  tacit  relocation  since  the  term  of 
Whitsunday  1885,  and  that  he  declined  to  pay  the 
rent. 

The  defender  pleaded — "(2)  Mr  Sutherland's 
holograph  document  of  Ist  December  1884  con- 
stituted a  valid  and  probative  contract  of  lease  in 
favour  of  the  defender,  binding  upon  the  present 
pursuer.  (3)  The  verbal  agreement  between  the 
defender  and  Mr  Sutherland  of  8th  November 
1884  being  proved  icripto,  and  followed  by  rei 
intertentui  and  homologation ,  constitutes  a  valid 
contract  of  lease  in  favour  of  the  defender,  bind- 
ing upon  the  present  pursuer.  (4)  The  pursuer, 
as  trustee  for  Mr  Sutherland's  creditors,  is  sub- 
ject to  all  lawful  duties  and  obligations  entered 
into  by  Mr  Sutherland  affecting  his  heritable 
estate." 

On  a  proof  by  writ  or  oath  of  the  alleged  lessor 
of  the  lease,  the  Sheriff-Substitute  found  that  the 
"verbal  i^reement  for  a  new  lease  averred  by 
the  defender,  and  the  reduction  to  writing  of  the 
terms  thereof,  also  averred  by  the  defender,  have 
been  proved  by  Mr  Sutherland's  oath,"  and 
allowed  the  defender  a  proof  of  his  averments  of 
rei  intervenius. 

It  appeared  from  the  proof  that  the  defender 
had  resorted  to  Mr  Sutherland  in  November  1884 
for  the  purpose  of  giving  the  statutory  notice  of 
his  intention  to  quit  his  farm,  but  he  abstained 
from  doing  so  in  conseqaence  of  the  arrangement 
for  a  new  lease  at  a  reduced  rate  of  rent.  Mr 
Nimmo  deponed  that  he  did  not  execute  a  formal 
lease  as  directed  by  Mr  Sutherland's  letter  of  1st 
December  1884  owing  to  the  pressure  of  other 
engagements,  and  that  after  Mr  Sutherland 
granted  the  trust-deed  he  ceased  to  think  of  mak- 
ing a  formal  lease.  He  further  deponed  that  on 
4th  April  1885  he  stated  to  the  defender  in  con- 
versation that  he  could  not  get  a  lease  in  terms  of 
the  said  letter.  This  statement  was,  however, 
imsTipported  by  other  evidence. 


The  Shenff-Subsiitute  assoilzied  the  defender 
from  the  conclusions  of  the  action. 

In  the  coarse  of  the  action  Miller  became  bank- 
rupt, and  Alexander  Geddes  was  confirmed  trustee 
in  his  sequestration. 

The  pursuer  appealed,  and  argned — There  wag 
here  no  settled  bargain,  and  therefore  there  was 
no  resiling  from  it  by  the  pnrsuer,  and  no  com- 
pletion of  it  by  the  rei  intervenius  of  the  tenant. 
Mr  Sutherland  certainly  agreed  to  give  a  new 
lease,  and  wrote  a  letter  to  his  agent  to  get  that 
done,  bnt  before  the  end  of  the  old  lease  he  had 
granted  a  trust-deed  to  the  pursuer,  and  he,  as 
trustee,  had  repudiated  the  bargain  for  the  lease 
as  shown  by  Nimmo's  letter  of  25th  April.  The 
tenant  knew  that  the  bargain  had  been  so  can- 
celled, bnt  he  still  continued  to  occupy  the  farm 
and  to  work  it  as  be  had  been  accustomed  to  do  ; 
be  must  therefore  be  held  to  have  kept  in  the 
farm  by  tacit  relocation,  and  so  was  liable  for  the 
rent  due  under  the  old  lease.  Even  supposing  a 
bargain  had  been  completed  between  Mr  Suther- 
land and  the  defender,  Mr  Sutherland  was  entitled 
to  resile,  and  had  resiled  by  his  factor's  letter  of  25th 
April.  The  cases  referred  to  in  Morrison  on  Sale 
of  Lands  showed  that  always  the  document 
fonnded  on  was  delivered  by  one  of  the  parties 
to  the  other  party,  and  althongh  no  definite 
answer  was  returned,  that  was  sufficient  to  make 
a  bargain.  Here  the  letter  founded  on  was  not 
delivered  by  one  party  to  the  other,  but  was 
written  by  one  party  to  his  agent  ordering  him 
to  do  something,  but  before  that  something  could 
be  done  the  party  had  resiled  from  the  agree- 
ment. Nor  was  rei  intervenius  constituted  even 
although  the  tenant  on  the  faith  of  the  new  agree- 
ment had  abstained  from  giving  notice  of  re- 
moval to  his  landlord  at  Msirtinmaa  1884.  Three 
necessary  elements  of  rei  intervenius  were  awaut- 
ing.  There  was  no  definite  and  explicit  act 
which  could  be  stopped  if  necessary ;  the  alleged 
act  of  rei  intervenius  was  not  known  to  the  party 
against  whom  it  was  pleaded;  and  it  was  not 
unequivocally  referable  to  the  agreement — Bell's 
Prin.  26  ;  Erikine\.  Olendinning,  March  7,  1871, 
9  Macph.  656  j  Arbuthnot  v.  Beid,  July  6,  1804, 
Hume,  815. 

The  respondent  argned — There  were  two  as- 
pects' of  the  case.  Either  the  holograph  letter  of 
1st  December  constituted  a  proper  lease,  or  it  did 
not.  If  it  did,  then  the  defender  of  course  was 
working  nnder  the  new  lease,  and  no  rei  inter- 
venius was  needed.  It  had  been  held  in  various 
oases  that  sales  of  property  could  be  constituted 
by  a  probative  document  offering  to  buy  or  sell, 
given  by  one  party  to  the  other,  without  any 
formal  acceptance  of  the  offer — Fergusson  v. 
Patersm,  November  23, 1748,  M.  8440 ;  Muirhead 
V.  Chalmers,  August  10,  1759,  M.  8444  ;  Fulton 
V.  Johnston,  February  26,  1761,  M.  8446; 
Arbuthnoi  v.  Campbell,  February  27,  1793, 
Hume,  785 ;  Erskine  v.  Olendinning,  March  7, 
1871,  9  Macph.  656 ;  Murdoch  v.  Moir,  June  18, 
1812,  F.C. ;  Sutherland  v.  Hay,  December  12, 
1845,  8  D.  283  If  the  letter  of  1st  December 
did  not  constitute  a  new  lease  when  delivered  by 
one  party  to  the  other,  as  it  was  addressed  to  the 
landlord's  agent,  then  it  conld  be  shown  there 
was  rei  intervenius,  and  so  the  lease  was  set  up. 
The  tenant  had  had  a  communing  with  his  land- 
lord, and  had  received  a  promise  of  a  new  lease, 
and  80  he  did  not  give  warning  to  quit  his  farm 
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afWhitBunrlay  1885,  which  he  would  have  needed 
to  do  if  he  did  not  wish  to  stay  on  at  the  old 
terms.  Then  be  reoeived  the  letter  of  1  st  Decem- 
ber, and  trusting  that  the  agent  would  make  ont 
a  lease  in  proper  form  at  his  leisure  he  continued 
to  oooupy  the  farm.  The  letter  from  Mr  Nimmo 
did  not  amount  to  a  repudiation  b;  Mr  Suther- 
land of  hia  engagement  to  give  the  defender  a  new 
lease — BaUantine  t.  SleDenson,  July  16,  1881,  8 
R.  959;  Stuart  v.  Maera,  Stuart,  <t  OampbeU, 
November  12,  1834,  13  S.  4,  7.  There  was 
either  a  completed  bargain  by  handing  Mr  Suther- 
land's letter  to  his  agent,  or  an  inoomplete  lease 
was  set  np  by  rei  int«rventu$. 

At  advising — 

LoBD  Yoxmo — This  action  is  for  the  payment  of 
certain  rents  alleged  to  be  due  for  some  heritable 
subjects,  and  is  laid  upon  the  footing  that  the 
tenant  the  defender  held  these  subjects  by  tacit 
relocation  since  Whitsunday  1885.  If  he  has 
held  the  subjects  as  tenant  on  tacit  relocation, 
then  the  rent,  some  of  which  is  admittedly  due, 
most  be  paid  to  the  pursuer,  although  the  ques- 
tion of  how  far  the  tenant  is  entitled  to  with- 
hold his  rent  in  respect  of  meliorations  made  by 
him  on  the  property  is  another  matter. 

The  first  and  most  material  issue  is,  whether 
the  defender  was  tenant  of  the  lands  in  question 
by  tacit  relocation  since  the  term  of  Whitsunday 
1885  or  not.  The  tenant  says  he  was  not,  and 
in  support  of  his  denial  he  says  that  upon  the 
eve  of  the  time  when  it  would  have  been  neces- 
sary for  him  under  an  Act  of  Parliament  to  give 
notice  to  his  landlord  to  terminate  the  existing 
lease  as  at  Whitsunday  1885  he  resorted  to  his 
landlord  and  made  arrangement  for  entering 
into  a  new  lease.  Of  course  if  it  is  shown  that 
the  parties  agreed  upon  a  new  lease,  which  was 
acted  upon,  there  is  an  end  to  the  case.  The 
results  of  the  bargaining  for  a  new  lease  are 
contained  in  the  letter  dated  1st  December  1884, 
adressed  by  the  landlord  to  his  man  of  business 
expressing  the  terms  of  the  new  lease,  and  de- 
siring him  to  carry  these  terms  into  effect  by  a 
formal  deed.  This  letter  he  handed  to  the  tenant 
for  delivery  to  his  man  of  business,  communicat- 
ing to  him  at  the  same  time  its  contents,  and  the 
letter  was  delivered  accordingly.  Upon  getting 
this  letter  the  tenant  says  he  abstained  from  giv- 
ing the  notice  to  his  landlord  of  his  int-ention  to 
terminate  the  old  lease  which  he  would  otherwise 
have  done.  Now,  a  letter  so  expressed  by  the 
landlord,  addressed  to  his  agent,  even  though 
given  to  the  tenant  to  deliver,  would  not  in 
itself  constitute  a  lease  for  a  period  of  years. 
Whether  the  fact  that  the  tenant  had  abstained 
from  giving  notice  to  terminate  the  old  lease  in 
reliance  upon  the  new  terms,  would  be  sufficient 
rei  int&reentui  to  make  these  terms  a  binding 
contract,  we  do  not  need  to  decide.  The  bent  of 
my  own  opinion  is  to  the  effect  that  it  wonld  be 
sufficient  to  prevent  either  of  the  parties  resiling 
from  their  bargain.  The  period  had  elapsed  in 
which  he  conld  have  looked  for  a  new  farm,  and  be 
may  haveallowed  it  to  pass  in  reliance  on  the  for- 
mer agreement  for  a  lease,  but,  as  I  have  said, 
we  do  not  need  to  decide  that  question. 

Bat  onleas  the  contract  so  made  was  departed 
from  by  either  party,  it  remained,  and  was  in  ex- 
istence as  the  lease  of  the  lands  instead  of  the 
old  leMe.    The  tenant  remained  on  in  possession 


of  the  lands,  and  I  think  his  possession  sub- 
sequent to  Whitsnnday  1885  must,  on  prin- 
ciples which  have  reoeived  effect  in  many 
cases,  be  attributed  to  the  bargain  set  forth  in 
that  letter,  and  not  to  tacit  relocation  under  the 
old  lease.  I  think  that  the  terms  of  that  letter 
are  inconsistent  with  any  idea  of  tacit  relocation. 
But  that  reduces  the  question  to  this,  did  the  laud- 
lord  validly  withdraw  his  consent  to  the  bargain 
contained  in  that  letter  before  the  old  lease  had 
come  to  an  end  so  that  the  defender's  possession 
cannot  be  attributed  to  carrying  ont  the  expres- 
sions of  the  new  bargain?  It  is  said  that  he  ilid 
withdraw  his  consent  by  the  letter  from  the  land- 
lord's man  of  business  to  the  defender  of  25th  April 
1885.  I  do  not  tliink  that  the  letter  expresses  with- 
drawal from  the  bargain  at  all.  The  strongest  ex- 
pression in  the  letter  is,  "I  delayed  preparing tlie 
leases  in  the  knowledge  that  they  woold  not  be 
binding  unless  possession  was  had  under  them." 
I  do  not  think  that  that  is  accurate  ;  I  think  the 
writer  of  that  letter  gives  a  more  accurate  acooant 
of  what  was  really  the  state  of  affairs  in  ftis  evi- 
dence when  he  says  that  he  was  too  busy  to  pre- 
pare the  leases,  and  it  would  be  sufficient  to  pre- 
pare them  before  Whitsunday.  The  letter  of 
25th  April  1885  goes  on  to  state  that  after  the  exe- 
cution of  Mr  Sutherland's  trust-deed  in  Febro- 
ary  Mr  Nimmo  brought  the  landlord's  letter  of 
let  December  1884  under  the  notice  of  the  agents 
under  the  trust-deed,  who  informed  him  that 
they  had  written  to  Mr  Sutherland  that  it  wonld 
be  better  to  make  no  changes  upon  the  rental  by 
granting  new  leases.  That  is  not  an  intimation 
that  the  landlord  is  not  going  on  with  the  lease. 
It  is  not  a  withdrawal  from  the  bargain,  but  it  is 
merely  a  statement  of  fact  of  what  the  Edinborgh 
agents  bad  told  the  proprietor.  The  letter  did 
not  make  Mr  Sutherland  signify  that  he  departed 
from  the  arrangement  under  which  he  knew  that 
his  tenant  had  refrained  from  giving  notice  to 
terminate  his  lease.  There  is  nothing  in  the 
letter  to  signify  that  he  had  taken  np  the 
position  of  being  off  with  hia  bargain.  Well,  if 
the  terms  expressed  in  the  letter  of  1st  December 
are  not  withdrawn  or  departed  from,  the  possee- 
sion,  as  the  tenant  says,  is  not  under  the  old  lease, 
but  under  the  new  arrangement,  and  the  action 
which  is  founded  on  tacit  relocation  nnder  the 
old  lease  cannot  stand.  Therefore  I  propoee 
that  we  should  negative  the  whole  ground  of  the 
action,  viz.,  that  the  defender  had  been  tenant  of 
these  lands  by  tacit  relocation  since  Whitsnnday 
1885,  and  dismiss  the  present  action,  reserving  to 
the  parties  their  rights  inter  m  as  to  rent  for 
same  rent  due  and  as  to  meliotations. 

LoBD  BuTHXBFtTBD  CiiABX — I  am  of  the  same 
opinion.  I  do  not  think  that  this  letter  of  1st 
December  constitutes  of  itself  a  valid  and  binding 
lease  between  the  pursuer  and  defender.  It  was 
not  addressed  to  the  defender,  but  to  the  pro- 
prietor's man  of  business,  and  it  required  him  in 
terms  to  make  out  a  stamped  and  formal  lease 
between  the  parties.  There  is  no  qoestion 
that  this  document  would  be  sufficient  to  set  up 
a  lease  if  rei  interventui  had  followed  upon  it, 
and  if  the  defender  had  entered  upon  the  pos- 
session of  the  farm  without  anything  being  said 
about  resiling  there  is  no  doabt  a  good  lease 
would  have  boen  so  oonstitnted.  But  it  is  said 
that  the  pursuer  resiled,  and  that  that  was  either 
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by  Terbal  intimation  fiom  Mr  Nimmo  to  the 
defender  in  a  conversation  which  took  place  on 
ith  April  1885,  or  by  hia  letter  of  25th  April 
1886.  Now,  let  as  take  the  last  of  these  first.  It 
is  clear  that  this  letter  does  not  amount  to  resil- 
ing. It  expresses  no  such'  intention,  and  there- 
fore I  do  not  look  upon  it  as  interrnptinf;  the 
right  of  the  defender  to  validate  his  right  by  pos- 
session of  the  subjects.  Bat  it  is  said  that  su£S- 
oient  intimation  of  withdrawal  was  given  to  the 
defender  by  his  conversation  with  Mr  Nimmo. 
I  do  not  think  that  there  is  sufficient  evidence  to 
establish  that.  In  the  first  place,  it  is  not  said 
that  Mr  Nimmo  had  instructions  from  his  em- 
ployer to  make  any  intimation  of  withdrawal ; 
and  secondly,  his  evidence  is  quite  different  from 
his  letter.  I  think  it  would  be  most  nnjust  to 
the  defender  to  hold  that  the  pnrsner  resiled  from 
his  bargi  in.  In  my  opinion  the  pursuer  has  not 
establii^ed  the  contention  that  the  defender  held 
his  farm  under  tacit  relocation. 

Ijobd  Lee— I  agree,  bnt  I  wish  to  gay,  as, 
I  unde.stand  is  also  my  Lord  Young's  view, 
that  I  think  that  at  the  time  the  landlord  is  said 
to  have  resiled  from  his  bargain,  it  was  too  late 
for  him  to  do  so.  It  was  said  that  mere  abstention 
from  giving  formal  notice  was  not  enough  to 
make  rei  inteneniiu  so  as  to  validate  the  lease, 
bnt  wecannot  take  mere  abstention  byitself.  After 
the  tenant  had  refrained  from  giving  notice,  and 
as  the  last  day  of  giving  notice  had  expired,  the 
tenant  must  be  held  to  have  been  in  possession, 
not  under  the  old  lease,  but  on  new  terms. 
There  was  more  than  abstention,  as  he  went  on 
to  possess  the  ground  in  the  belief  that  he  had 
made  arrangements  for  a  new  lease  which  was  to 
begin  at  Whitsunday. 

The  Oonrt  pronounced  the  following  inter- 
locutor : — 

"...  Find  (l)that  the  defender  possessed 
the  landsand  others  libel  led  from  Whitsunday 
1883  till  Whitsunday  1885  under  a  leaie  be- 
tween him  and  George  Sutherland  of  Forse, 
the  proprietor  of  the  subjects,  and  that  the 
said  lease  terminated  at  Whitsunday  1885; 
(2)  tfaat  he  has  since  possessed  the  said  sub- 
jects, not  by  tacit  relocation  under  the  said 
lease,  but  under  an  arrangement  entered  into 
between  him  and  Mr  Sutherland,  set  forth 
in  the  letter  of  1st  December  1886,  addressed 
by  Mr  Sutherland  to  his  agent  Mr  Nimmo, 
and  delivered  by  Mr  Sutherland  to  the  de- 
fender's wife  on  behalf  of  the  defender: 
Therefore  dismiss  the  action,  reserving  the 
pursuer's  claim  for  rent  and  tbe  defender's 
claim  for  meliorations,  and  all  answers  to 
said  claims :  Find  the  defenders  entitled  to 
expenses,"  to. 

Counsel  for  the  Pursuer  (Appellant)  — Quthrie 
— MacWatt.     Agent— Alfred  Sutherland,  W.S. 

Connael  for  the  Defender  CBespondent)  — 
Strachan— H'Lennan.  Agent — Thomas  Liddle, 
8.8.0. 


Wednesday,  October  17. 

FIRST    DIVISION. 

[Lord  Trayner,  Ordinary. 
cowan's  TRUSTBBS  V.  COWAN. 
(Ante,  vol.  xxiv.  p.  469.) 

Proeeu — MuUijAepoinding—  CUanu — Expentet. 

In  a  multiplepoinding  raised  by  trustees  to 
determine  the  right  to  a  certain  portion  of  a 
troster's  estate  the  question  in  the  competi- 
tion was  argued  between  the  heir-at-law  of 
the  truster  and  one  of  four  next-of-kin.     As 
a  result  the  latter  secured  a  judgment  that 
the  fund  was  in  great  part  moveable,  but  was 
found  liable  in  certain  expenses  to  tbe  heir- 
at-law  in  respect  of  failure  in  certain  conten- 
tions.    Tbe  respective  rights  of  the  heir-at- 
law  and  the  next-of-kin  having  been  thus 
determined,  the  three  othernext-of-kin  lodged 
claims.     Held  that  they  could  only  be  allowed 
to  participate  in  the  fund  on  condition  of 
bearing  equally  with  the  next-of-kin  who  bad 
litigated  the   question  all  the  expenses  in- 
curred by  him,  including  those  in  which  he 
had  been  found  liable  to  the  heir-at-law,  as 
the  contentions  in  which  he  had  failed  were 
not  of.  a  reckless  character. 
Daniel  Oowan,  merchant,  Broughty  Ferry,  died 
childless  on  l9th  December   1881.     In  order  to 
settle  the  rights  of  the  heir-at-law  and  the  next- 
of-kin  to  certain  heritable  property  left  by  tbe 
deceased  his  trustees  raised  an  action  of  multiple- 
poinding and  exoneration.     The  question  as  to 
the  right  to  the  fund  in  medio  was  argued  between 
James  Cowan,  the  heir-at-law,  and  Henry  Cowan, 
one  of  fonr  next-of-kin.     As  a  result  of  this  com- 
petition Henry  Cowan  secured  for  the  next-of-kin 
a  large  portion  of  the  fund  in  medio,  bnt  was 
found  liable  in  certain  expenses  to  the  claimant 
James  Cowan. 

After  the  respective  rights  of  the  heir-at-law 
and  the  next-of-kin  had  been  determined  claims 
were  lodged  by  the  other  three  next-of-kin,  Mrs 
Margaret  Cowan  or  Hodge,  Mrs  Catherine  Cowan 
or  Waddell,  and  David  Scott  Cowans. 

The  Lord  Ordinary  (Tbayneb)  on  27th  January 
1888  pronounced  tbe  following  interlocutor  : — 
"  Having  heard  counsel  for  the  claimants,  Banks 
and  prefers  the  claimant  James  Cowan  to  the  sum 
of  £15,  17s.  Id.,  with  interest  corresponding 
thereto  since  the  date  of  consignation,  being  his 
share  of  the  fund  in  medio  in  terms  of  the  inter- 
locator  pronounced  by  the  First  Division  on  the 
19th  March  1887 :  Finds  the  claimant  Henry 
Cowan  entitled  to  payment  out  of  the  fund  tn 
medio  of  the  sum  of  £46,  12b.,  being  three-fourths 
of  the  expenses  in  which  he  was  found  liable  by 
tbe  interlocutor  of  20th  May  1887,  and  three- 
fourths  of  the  estimated  expense  incurred  by  him 
nnder  the  reclaiming-note:  Farther,  ranks  and 
prefers  the  claimants  Henry  Oowan,  Mrs  Margaret 
Cowan  or  Hodge,  Mrs  Catherine  Cowan  or  Wad- 
dell, and  David  Scott  Cowans,  each  to  the  extent 
of  one-fourth  of  the  balance  of  the  fund  in  medio : 
Orants  warrant  to,  authorises,  and  ordains  the 
Union  Bank  of  Scotland,  Limited,  Edinburgh,  to 
make  payment  to  the  claimants  of  the  sums  to 
which  they  have  been  severally  found  entitled 
out  of  the  sum  consigned  in  their  hands,  conform 
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to  deposit-receipt,  and  the  Accountant  of  Court 
to  exhibit  and  deliTer  up  the  said  receipt  for  the 
purpose  of  said  payments,  and  decerns. " 

Against  this  interlooator  Henry  Cowan  re- 
claimed, and  argued  —  The  other  next-of-kin 
should  bear  equally  with  him  the  expense  of  the 
litigation  carried  on  for  their  benefit.  That  was 
the  only  copdition  upon  which  they  should  be 
allowed  to  participate  in  the  fand  won  by  bim 
for  their  benefit.  That  condition  sbonld  also 
apply  to  the  expenses  in  which  he  had  been  found 
liable  to  James  Cowan,  as  his  failure  there  wag  an 
.  incident  of  the  litigation  above  referred  to,  and 
his  contentions  had  not  been  of  a  reckless 
character. 

The  respondents,  the  other  next-of-kin,  argued 
— That  they  should  only  have  to  share  in  the 
expenses  incurred  by  the  reclaimer  where  he  had 
been  sncoessfnl.  The  authority  of  Morgan  v. 
Morris  (cit.  sub.)  went  no  further  thau  this. 
They  were  not  under  any  obligation  to  contribute 
to  the  expense  incurred  by  the  reclaimer  in  main- 
taining untenable  propositions. 

Authorities — Morgan  t.  Morris,  March  11, 
1856, 18  D.  797-818 ;  Binnie's  Trustees  v.  Henry's 
Trustees,  July  8,  1883, 10  B.  1075 ;  Ji^e  v.  Car- 
ruthers,  March  3,  1860,  22  D.  936. 
At  advising — 

Ijobd  Pbssidest— The  question  argued  in  the 
multiplepoinding  was  between  an  heir  and  one 
of  four  next-of-kin.  The  fund  in  medio  consisted 
of  heritage,  but  the  Lord  Ordinary,  by  inter- 
locutor pronounced  on  9th  November  1886, 
decided  that  the  property  was  to  be  regarded  as 
moveable  for  the  purposes  of  the  competition. 
Under  a  reclaiming-note  to  this  Division  that 
interlooator  was  modified,  and  the  heir  was  found 
entitled  to  a  certain  portion  of  the  fund  in  medio. 
Then,  when  the  division  between  the  heir  and 
the  executors  had  been  thus  determined,  three 
executors  came  forward  and  made  an  application, 
and  desired  to  be  allowed  to  participate  in  the 
fand  which  had  been  won  by  one  executor. 
The  question  then  came  to  be,  on  what  terms 
they  should  be  permitted  to  participate. 

Now,  the  principle  on  which  a  question  of  this 
kind  is  to  be  solved,  when  all  parties  do  not 
choose  to  come  forward,  but  leave  the  question 
to  be  determined  by  the  efforts  of  one  of  their 
number,  is  this — When  they  come  in  to  the  case 
they  must  bear  their  share  of  the  expenses  which 
the  one  who  has  litigated  has  incurred.  That  is 
a  very  obvious  principle  of  equity,  and  in  ordi- 
nary cases  I  think  the  way  in  which  it  is  to  be 
applied  can  be  easily  determined.  In  the  present 
case  the  Lord  Ordinary  has  found  Henry  Cowan, 
who  came  forward  and  fought  the  case  for  the 
next-of-kin,  entitled  to  three-fourths  of  the  ex- 
penses he  has  incurred  out  of  the  fund  in  medio. 
I  do  not  see  that  that  is  consistent  with  the 
principle  I  have  referred  to.  That  principle  re- 
qnires  one  ot  two  courses  to  be  adopted.  Either 
the  incoming  parties  must  pay  over  three-fourths 
of  the  expenses  out  of  their  own  pockets,  or  the 
entire  amount  of  the  expenses  must  be  deducted 
from  the  fund  in  medio.  Either  one  or  other  of 
these  courses  is  just  and  consistent  with  the  prin- 
ciple referred  to.  The  Lord  Ordinary  does  not 
decide  consistently  with  this  principle  when  he 
finds  that  three-fourths  of  the  expenses  should  be 
deducted  from  the  fund  in  medio.    He  deducts 


the  three-fourths  which  the  parties  coming  in 
should  contribute;  but  not  the  fourth,  which  is  to 
be  contributed  by  the  claimant  Henry  Cowan. 
The  priuciple  is  a  very  obvious  one,  and  its 
application  is,  I  think,  not  difficcdt.  The  only 
point  of  specialty  in  the  present  case  is,  that  to 
a  certain  extent  the  successful  litigant  was  un- 
successful. A  reclaiming-note  was  presented 
against  an  interlocutor  of  the  Lord  Oniinary  of 
date  9th  November  1886,  and  under  it  he  lost 
part  of  the  fund  in  medio,  and  to  that  extent 
must  be  considered  to  have  claimed  too  much. 
Now,  it  is  said  that  he  should  bear  the  part  of 
the  expense  incarred  in  supporting  that  claim. 
To  that  proposition  I  am  not  inclined  to  consent. 
No  doubt  it  is  possible  to  conceive  a  case  of 
nimions  and  oppressive  litigation  where  the  liti- 
gant could  not  expect  to  be  reimbursed  for  the 
expense  be  had  incurred.  The  true  view,  I  think, 
in  estimating  the  expenses  to  be  paid  by  parties 
coming  in  is,  that  when  they  ask  to  share  in  the 
fruits  of  a  litigation  they  must  bear  the  expense 
of  any  little  mishap  which  may  have  occurred  in 
the  course  of  such  litigation. 

Loan  MuBE — I  am  of  the  same  opinion.  I 
think  that  when  one  person  succeeds  in  creating 
a  fund  for  the  benefit  of  the  execators  they  must 
bear  their  fair  share  of  the  expenses  which  he  has 
incarred  in  creating  that  fund. 

LoBD  Shand — There  can  be,  I  think,  no  donbt 
bat  that  if  Henry  Cawan  had  not  appeared  in  the 
multiplepoinding  the  whole  fund  voald  have 
been  swept  away  to  the  benefit  of  the  heir.  The 
executors  are  taking  benefit  of  this  action  of 
Henry  Cowan's,  and  that  being  so,  I  agree  with 
yoar  Lordship  that  the  legitimate  expenses  in- 
curred in  arriving  at  a  settlement  of  the  question 
which  had  to  be  decided  must  be  paid  equally  by 
all  the  next-of-kin.  The  Lord  Ordinary,  I 
believe,  thought  that  he  was  allocating  the 
fund  in  that  way,  and  his  interlocutor,  so  far 
as  it  deducts  three-fourths  of  the  expenses, 
should  be  modified,  as  there  should  have  been  a 
deduction  of  the  whole  expenses.  The  first  thing 
to  be  done  is  to  deduct  the  expenses ;  the  second, 
to  divide  the  fund. 

The  only  specialty  in  the  case  is  the  one 
referred  to  by  your  Lordship,  namely,  that  Henry 
Cowan  was  wrong  in  part  of  his  case.  If  his 
contentions  had  been  reckless,  then  I  should 
have  held  that  he  had  no  claim  to  be  recouped 
for  the  expenses  in  putting  them  forward  ;  but 
the  argument  he  submitted  was  a  fair  one,  and 
must  be  looked  on  as  an  incident  of  his  pleading 
the  case  as  he  did,  and  those  who  take  the  bene- 
fit of  his  appearance  must  bear  their  fair  share 
of  the  expenses  he  incurred. 

LoBD  Adam  concurred. 

The  Court  pronounced  the  following  inter- 
locutor : — 

"  The  Lords  having  considered  the-  rer 
olaiming-note  for  Henry  Cowan  against  Lord 
Trayner's  interlocutor  of  date  27th  January 
18S8,  and  heard  counsel  for  the  parties, 
Becal  the  said  interlocutor  reclaimed  against 
in  so  far  as  it  deals  with  the  fund  in  medio 
falling  to  the  next-of-kin:  Find  that  the 
whole  expenses  incurred  by  the  said  reclaimer 
in  the  competition  with  James  Cowan,  the 
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heir-st-Iaw,  indading  expenses  for  which  the 
said  reclaimer  was  fonnd  liable  to  said  heir- 
at-law,  fall  to  be  paid  to  the  reclaimer  oat  of 
the  fund  in  medio :  Find  the  reclaimer  en- 
titled to  expenses  since  the  date  of  the  Lord 
Ordinary's  interloontor  reclaimed  against, 
and  of  consent  rank  and  prefer  the  said 
Henry  Ck>wan  to  the  sum  of  £143,  being  his 
share  of  the  fnnd  in  medio,  and  the  amount 
of  the  expenses  to  which  he  has  been  fonnd 
entitled  under  the  first  and  second  findings 
of  this  interlocutor,  as  the  same  have  been 
adjusted  by  the  counsel  for  the  parties : 
Farther,  of  consent  rank  and  prefer  the 
claimants  Mrs  Margaret  Cowaa  or  Hodge, 
Mrs  Catherine  Cowan  or  Waddell,  and  David 
Scott  Cowans,  each  to  the  extent  of  one-third 
of  the  balance  of  the  fund  in  medio." 

Counsel  for  the  Beolaimer— Sir  C.  Pearson. 
Agents— Keid  &  Quild,  W.B. 

Counsel  for  the  Respondents— Qraham  Murray 
— SaWesen.     Agent— J.  Smith  Clark,  S.S.a 


Wednesday,  October  17. 

FIRST    DIVISION. 

[Lord  Lee,  Ordinary. 
HEKDERSOy  V.  HEKDEKSON. 

rroeem—RedoUming-Note—  Competency— Boxing 
in  VaecUion  after  Expiry  of  Reclaiming  Dayt — 
Penonal  DUigenee  (Scoiland)  Act  1838  (1  and 
2  Viet.  eap.  114),  tee.  20. 

By  the  20th  section  of  the  Personal  Dili- 
gence (Scotland)  Act  ten  days  are  allowed 
for  reclaiming  against  inteilocntors  of  a  Lord 
Ordinary  loosing  arrestments.      An    inter- 
locator  loosing  arrestments  was  pronounced 
on  the  last  Wednesday  of  the  summer  session. 
The  reclaiming  days  consequently  expired  on 
a  Saturday  in  vacation,  on  which  day  the 
office  was  closed.     The  redaiming-note  was 
lodged  on  the  following  Tuesday,  the  first 
day  after  expiry  of  the  reclaiming  days  on 
which  the  oflice  was  open.     Held  that  the 
reclaiming -note  was  lodged  in  time. 
This  was  an  action  of  count,   reckoning,  and 
payment  brought  by  Andrew  Henderson  against 
Mrs  Isabella  Bard  or  Henderson.     In  virtue  of  a 
warrant  of  arrestment  contained  in  the  summons 
the  pursuer  arrested  the  funds  of  the  defender  in 
the  hands  of  the  Union  Bank  of  Scotland  (Limited). 
The  defender  presented  a  petition  to  the  Lord 
Ordinary  craving  to  have  the  arrestments  loosed, 
and  the  Lord  Ordinary  (Lei)  on  18th  July  1888 
pronounced  this  interlocutor: — "The  Lord  Ordi- 
nary having  heard  counsel  on  the  foregoing  peti- 
tion, on  consignation  of  the  sum  of  One  hundred 
and  twenty  pounds  in  the  National  Bank  of  Scot- 
land (Limited),  Recals  the  arrestments  above  re- 
ferred to,  and  decerns." 

The  Personal  Diligence  (Scotland)  Act  1838 
(1  and  2  Vict.  cap.  114),  sec.  20,  provides  that 
■Qoh  judgment  shall  be  subject  to  the  review  of 
the  Inner  House  by  a  reclaiming-note  duly  lodged 
within  ten  days  from  the  date  thereof. 


The  pursuer  reclaimed,  but  the  reclaiming-note, 
which  in  terms  of  the  statute  was  due  on  Saturday 
28th  July,  was  not  lodged  till  Tuesday  31st  July. 
It  appeared  that  in  vacation  the  office  was  orly 
open  on  Tuesdays,  Wednesdays,  and  Thursdays. 

The  respondent  objected  to  the  competency  of 
the  reclaiming-note,  and  argued  that  it  conld  not 
be  received,  not  having  been  daly  lodged  within 
the  time  allowed  by  the  Personal  Diligence  Act. 
Though  the  office  was  shut  there  was  no  difficidty 
in  lodging  the  note  at  the  Clerk's  house,  or  post- 
ing it  to  him  at  the  Itegister  House — Loekhari  r. 
Oumming,  May  27,  1851,  13  D.  996  j  Jioti  v. 
Eerde,  March  9,  1882,  9  R.  710. 

The  reclaimer  argued — (1)  The  reclaiming  days 
falling  in  vacation  the  note  was  in  time  if  lodged 
before  the  first  box-day — Bankruptcy  Act  1856 
(19  and  20  Vict.  cap.  79),  sec.  171  ;  Joel  v.  QUI, 
January  11,  1860,  22  D.  357;  Court  of  Session 
Act  1868  (31  and  32  Vict.  cap.  100),  sees.  94  and 
107.  (2)  The  office  not  being  open  in  vacation 
except  on  Tnesdays,  Wednesdnys,  and  Thursdays, 
the  reclaiming-note  was  in  time  as  lodged  on  the 
first  possible  day  after  the  expiry  of  the  ten  days. 
There  was  no  obligation  to  lodge  at  the  Clerk's 
house,  or  necessity  that  the  Clerk's  house  should  be 
open,  or  even  should  be  in  Edinburgh — Craig  v. 
Jeie  Blake,  March  16, 1871,  9  Macph.  715 ;  BuaeU 
V.  Rusgell,  November  12,  1874,  2  R.  82  ;  Bain  v. 
Adam,  February  7,  1884,  21  8.L.B.  389.  The 
defender  had  suffered  no  prejudice  by  the  delay. 

At  advising — 

LoBO  Pbesidkmt — In  this  case  the  Lord  Ordi- 
nary pronounced  an  interlocutor  on  18th  July 
last,  and  according  to  the  Personal  Diligence  Act 
the  reclaiming-note  had  to  be  lodged  within  ten 
days,  namely,  on  or  before  28th  July,  which  was 
a  Saturday.  Now,  the  obligation  that  the  reclaim- 
ing-note should  be  lodged  on  thnt  day  was  one 
incapable  of  fulfilment,  because  the  office  was  not 
open,  aud  there  was  no  one  to  receive  it.  Where 
a  limit  of  time  is  imposed  by  u  statute  there  is 
always  an  implied  condition  that  it  is  possible  to 
perform  the  Act  reqiiired.  Now,  it  appears  to 
me  to  have  been  impossible  to  perform  the  act 
in  question,  therefore  if  we  were  to  hold  that  in 
consequence  of  the  impossibility  of  performing 
it  there  was  an  implied  obligation  to  lodge  the 
reclaiming-note  earlier,  we  should,  I  think,  be 
construing  the  statute  in  a  way  not  meant.  I  am 
consequently  of  opinion  that  we  should  sustain 
the  competency  of  the  reclaiming-note.  In  sp 
deciding  I  do  not  interfere  with  the  authority  of 
the  case  of  Lockhart  v.  Gumming,  and  I  should 
be  sorry  to  do  so,  as  we  have  not  only  the  autho- 
rity of  that  case  by  itself,  but  its  authority  was 
expressly  reserved  in  the  case  of  Joel  v.  OiU, 
where  a  distinction  was  drawn  between  the  cir- 
ctmistances  upon  which  the  decisions  in  the  two 
cases  were  grounded. 

Ijobd  Mubi! — I  am  of  the  same  opinion.  Where 
a  party  lodges  a  reclaiming-note  on  the  first  pos- 
sible opportunity  beyond  the  ten  days  I  think  it 
is  still  a  good  reclaiming-note.  If  we  were  to 
hold  otherwise  we  should  be  shortening  the  time 
permitted  by  the  statute. 

LoBD  Sh^nd  and  Lobd  Asam  concurred. 

The  case  was  therefore  tent  to  the  roU. 
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tJamlaton  r.  BobertMm, 
Oct.  28, 188& 


Oounsel  for  the  Panaer  (BecUimer) — Bhiud. 
Agent— William  Officer,  S.S.C. 

Oounsel  for  the  Defender  (Begpondent)— Sal- 
▼esen.     Agent— D.  Howard  Smith,  Solicitor. 


Tuesday,  October  23. 

SECOND     DIVISION. 

JAMIESON  AND  ANOTHER  V.  ROBERTSON 
AND  ANOTHER 

Procet* — MuUipUpoinding —  Gompeteruy. 

A  creditor  of  a  deceased  person  raised  an 
action  against  his  executrix,  for  payment  of 
an  alleged  debt  exceeding  in  amonnt  the  ap- 
parent estate,  which  was  otherwise  saffloient 
to  pay  all  claims  of  creditors  in  fall.    Another 
oreditortherenpon  bronght  an  action  of  mnlti- 
plepoinding  with  the  assent  of  the  executrix, 
and  in  her  name,  against  the  creditors  as 
defenders.    Held  that  the  action  of  molti- 
plepoinding  was  competent. 
Peter  Duffos,  crofter,  Clashendrum,  Kincardine- 
shire, died  on  27th  June  1886,  intestate  and  with- 
out leaving  lawful  issue. 

Mrs  Elizabeth  Duffns  or  Jamieson  was  con- 
firmed executrix-dative,  and  sold  off  and  realised 
the  whole  of  the  said  deceased  Peter  Duffus'  estate 
go  far  a.i  recoverable. 

There  remained  in  the  bands  of  the  executrix 
for  distribution  among  the  creditors  (after  pay- 
ing the  preferable  debts)  the  sum  of  £94,  7s.  0|d., 
which,  apart  from  the  claim  about  to  be  narrated, 
was  sufficient  to  meet  the  claims  against  the  estate. 
Ann  BobertsoD,  a  servant  of  the  deceased,  had 
a  disputed  claim  against  the  estate  for  £104,  17s., 
and  brought  au  action  for  that  amount  against  the 
executrix  upon  16th  April  1 887,  to  which  answers 
were  duly  lodged. 

Upon  26th  April  1887  James  Dallas,  one  of  the 
creditors  on  the  estate,  raised  an  action  of  multi- 
plepoinding  as  real  raiser  in  the  name  and  with 
the  concurrence  of  the  said  Elizabeth  DufFus  or 
Jamieson,  as  pursuer  and  nominal  raiser,  against 
the  said  Ann  Bobertson  and  the  unpaid  creditors 
on  the  estate,  the  above  sum  of  £94,  7s.  0}d. 
being  the  fund  in  medio.  To  this  action  Ann 
Bobertson  objected,  on  the  ground  (1)  that  the 
action  was  incompetent,  there  being  no  double 
distress,  and  (2)  that  the  action  was  unnecessary, 
the  prior  action  of  constitution  at  her  instance 
being  still  in  dependence  and  being  a  simpler 
and  less  complicated  mode  of  action  for  deiding 
with  her  claim  than  a  multiplepoinding. 

The  Sheriff-Substitute  (Dovi  Wilsoii)  repelled 
the  defences  and  ordered  claims.  He  aidded  this 
note: — 

"  Note. — It  is  unforttmate  that  the  rules  as  to 
the  competency  of  bringing  an  action  of  multi- 
plepoinding are  so  unsettled  and  difficult  to 
understand.  I  deduce  from  the  cases,  however, 
that  while  the  existence  of  a  claim  for  a  disputed 
debt,  said  to  be  due  from  a  trost-fund,  will  not 
authorise  the  action  where  the  trustee  is  com- 
petent and  willing  to  defend  an  ordinary  action 
for  a  claim,  it  will  do  so  where  be  is  tmable  or  mi- 
willing  to  defend  it.  Such  is  the  position  of  the 
person  who  is  here  in  the  position  of  trustee.     She 


says  that  the  defender  Ann  Bobertson  is  making  a 
claim  against  the  estate  which  she  believes  to  be  bad, 
but  which  she  is  unwilling  and  unable  from  want 
of  funds  to  take  the  responsibility  of  rebutting. 
Whatever  inconvenience  the  course  of  raising  a 
multiplepoinding  may  occasion,  I  cannot  find 
authority  for  saying  that  it  is  incompetent.  On 
the  contrary,  she  seems  entitled  to  use  this  pro- 
cess for  obtaining  her  discharge. 

The  cases  I  have  found  it  necessary  to  consult 
are:— (1)  Oroekat  v.  Panmure,  18.53,  16  D.  787; 
(2)  MiteheU  v.  Ulrcu-Jian,  1869,  8  M.  154  ;  (3) 
Park  T.  Wat*on,  1874,  2  B.  118;  (4)  Ks/d  v. 
WcOertton,  1880,  7  B.  884 ;  (5)  Bobbi  Truttea 
T.  BM,  1880,  7  B.  1049;  (6)  PoUard  v. 
GaUmiiay,  1881,  9  B.  21 ;  and  (7)  DiU,  WUton, 
<fc  Co.  V.  Bieardo's  Tnttiee$,  1885,  12  B.  404. 

"  It  is  not  surprising  if  I  have  been  able  to  ob- 
tain from  these  cases  only  imperfect  guidance. 
They  extend  over  a  period  of  more  than  thirty 
years,  and  they  show  that  during  all  that  time 
the  law  has  been  in  a  state  of  doubt  and  conflict. 
In  the  first  of  them  the  Lord  Ordinary  was  over- 
ruled, and  an  Inner  House  Judge  dissented.  In 
the  second  an  Inner  House  Judge  doubted  and 
withheld  his  concurrence.  In  the  third  the 
Court  recalled  the  judgment  of  two  Sheriffs. 
In  the  fourth  the  Ixird  Ordinary  was  overruled. 
In  the  fifth  case  the  same  Lord  Ordinary  inti- 
mated that  he  followed  the  preceding  decision 
*  with  the  greatest  possible  regret. '  In  the  sixth 
the  two  Sheriffs  concerned  differed  in  opinion, 
and  the  case  was  decided  in  the  Court  of  Session, 
by  two  Judges  voting  one  way  and  another  the 
opposite  way.  In  the  seventh  case  there  was  no 
difference  of  opinion  on  the  bench,  but  one  of 
the  Judges  took  the  opportunity  of  saying  that 
he  thought  a  previous  case  had  been  wrongly 
decided.  The  cases  I  have  quoted  were  not 
selected  by  me  for  the  purpose  of  showing  how 
much  difference  of  opinion  it  was  possible  to  put 
within  a  small  compass.  They  are  the  caaee 
which  I  bad  looked  out  as  raising  the  questions 
most  resembling  the  question  here  raised. " 

Against  the  interlocutor  the  defender  Ann 
Bobertson  appealed  to  the  Sheriff  (Guthsu 
Smitb),  who  pronounced  the  following  interiocn- 
tors: — 

"26th  September  1887.— Having  heard  parties' 
procurators  on  the  foregoing  appeal,  sists  the 
process  until  the  issue  of  the  relative  action 
raised  in  the  name  of  Ann  Bobertson." 

"3rd  March  1888.— Having  heard  parties' 
procurators  on  the  pursuer's  motion  to  recal  the 
sist  and  have  the  appeal  proceeded  with,  in 
respect  the  relative  action  at  the  instance  of  the 
defender  Ann  Bobertson  against  the  porsoer 
has  now  been  finally  decided,  makes  avizandum." 
'•lith  March  1888.— The  Sheriff  reoals  the 
sist ;  recals  the  interlocutor  of  fith  August ;  dis- 
misses the  action  ;  finds  the  real  raiser  liable  in 
expenses  to  the  defender  Ann  Bobertson  ;  aUovs 
an  account  to  be  given  in,  and  remita  the  Munc 
for  taxation,  and  decerns." 

The  pursuer  and  the  real  raiser  theraapon 
appealed  to  the  Court  of  Session. 

Argued  for  the  appellants — The  process  of 
multiplepoinding  was  competent.  It  was  in  the 
circumstances  the  proper  process,  being  oertaittly 
the  cheapest  and  best  form  of  action,  and  perhaps 
the  only  one.  It  was  the  proper  action  for 
executors    to    bring   who   wished    exonaratioa 
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when  Uiere  were  eonflioting  olaims  against  the 
estate— Bankton,  iii.  8,  88;  Enk.  Icat.  iii.  9,  43. 
There  were  competing  olaims  here,  and  that  was 
Bufflcient  to  jostify  the  action ;  it  was  not  neces- 
sary  that  there  should  be  doable  distress — 
Jf^DougaCi  Tnuteei,  Jnly  9,  1830,  8  Sb.  1036. 
The  oiily  case  apparently  in  favour  of  the  view 
that  the  process  was  incompetent  was  Sobb't 
Trmtet*  y.  Bobb,  July  8,  1880,  7  B.  1049,  bat 
there  the  trustees  objected  to  the  action  of 
multiplepoinding  being  brought;  here  it  had 
been  brought  in  the  name  and  with  the  concur- 
rence of  the  executrix.  The  claim  here  made 
was  larger  than  the  whole  free  residue,  and 
in  any  case  would  render, the  estate  insolyent, 
which  was  a  sufficient  reason  for  bringing  a 
multiplepoinding  to  settle  the  olaima  of  all  the 
creditors. 

Argued  for  the  respondent — The  action  of 
multiplepoinding  was  incompetent,  and  in  any 
view  it  was  inexpedient.  There  were  not  dis- 
puted olaims  here.  The  only  matter  in  dispute 
was  the  amount  of  Ann  Bobertson's  claim,  which 
had  been  properly  determined  in  a  separate 
action  of  constitution  at  her  instance.  The  multi- 
plepoinding had  been  brought  not  by  the  execu- 
trix, but  by  one  of  the  creditors  as  real  raiser.  A 
creditor  was  not  entitled  to  make  the  whole 
estate  the  fund  iri  medio  of  a  multiplepoinding 
because  one  claim  was  larger  than  the  executrix 
and  the  creditors  were  prepared  to  admit.  The 
case  of  Bobb's  Truitea,  and  especially  Lord 
Oifford's  opinion,  supported  this  contention.  It 
was  unadvisable  that  this  small  estate  shonld  be 
lessened  by  the  expenses  of  a  multiplepoinding. 

At  adrising — 

LoBD  YouN» — The  question  here  is  regarding 
the  competency  of  an  action  of  multiplepoinding, 
brought  in  name  of  Elizabeth  DuSas  or  Jamie- 
son,  execatriz-dative  on  the  estate  of  the  late 
Peter  DnfFus,  a  crofter,  she  being  designed  as 
the  pursuer  and  nominal  raiser,  and  the  real 
raiser  being  a  creditor  on  the  estate  of  the  name 
of  Dallas.  There  are  some  six  or  nine  creditors 
called  as  defenders,  one  of  them  being  Ann 
Bobertson.  The  executrix,  we  were  told,  assents 
to  the  action  being  brought  in  her  name  by  one 
of  the  creditors  on  the  estate  on  which  she  is  the 
executrix,  and  all  the  creditors  assent  to  this 
form  of  action  with  the  exeception  of  Ann 
Bobertson,  who  says  it  is  incompetent.  The 
nature  of  her  claim  has  been  explained  to  us. 
She  was  a  servant  of  the  deceased,  and  her  claim 
amounted  to  £104.  By  reason  of  that  claim  the 
estate,  the  whole  amount  of  which  was  only  £94, 
was  unable  to  pay  the  creditors  in  full,  and  this 
action  of  multiplepoinding  was  raised.  Now 
what  is  the  objection  to  this  form  of  action  ?  I 
cannot  conceive  any,  and  I  must  look  at  it  as  if 
the  action  had  been  raised  by  the  executrix  her- 
self. Now,  Mr  Sym,  with  that  candour  which 
we  always  expect  from  him,  and  which  he  always 
displays,  admitted  that  an  executrix  who  finds 
claims  made  in  excess  of  the  estate  may  raise  a 
multipiepoinding  for  exoneration.  But  what 
difCerence  does  it  make  whether  it  was  originally 
brought  by  her,  or  approbated  by  her  when 
broQght  by  one  of  the  creditors  ?  I  can  see  no 
reason  for  drawing  «  distinction. 

It  appears  that  Ann  Bobertson  had  got  the 
length  of  raising  a  summons  against  the  ezeon- 


triz  in  another  action  to  have  the  amount  of  her 

claim  against  the  deceased's  estate  determined. 
Well,  I  think  the  proper  course  for  the  executrix 
was  to  bring  a  multiplepoinding,  or  when  a 
multiplepoinding  was  brought  in  her  name  by  a 
creditor,  to  bring  the  matter  under  the  notice  of 
the  Ooort — it  was  the  same  SherijEf — and  have  the 
action  brought  under  the  multiplepoinding,  but 
what  happened  was  this.  The  learned  Sheriff, 
I  suppose  at  the  instance  of  Ann  Bobertson, 
sisted  the  action  of  multiplepoinding  until  the 
amount  of  her  claim  bad  been  setUed  in  the 
other  action.  I  cannot  comprehend  the  course 
followed  by  the  Sheriff.  It  was  the  reverse  of 
the  right  course,  which  was  to  have  held  Ann 
Bobertson's  summons  in  the  other  action  as  a 
claim  in  the  action  of  multiplepoinding.  After 
sisting  the  multiplepoinding  until  the  other 
action  had  been  otherwise  decided,  the  Sheriff 
then  considered  the  competency  of  the  multiple- 
poinding, and  held  that  it  was  incompetent  I 
think  he  was  wrong.  I  am  of  opinion  it  was 
competent,  and  that  the  appeal  must  be  sus- 
tained, and  the  appellant  found  entitled  to  ex- 
penses. 

LoBD  BiriHXBiuBD  C1.ABK  conoorred. 

LoBD  Lee — I  concur.  I  think  that  this  is  not 
a  case  of  a  creditor  taking  the  administration  of 
the  estate  out  of  the  hands  of  the  exocntriz 
against  her  will  by  means  of  a  multiplepoinding. 

Counsel  for  the  Appellants— Low — Kennedy. 
Agent— D.  Listet  Shand,  W.8. 

Counsel  for  the  Bespondent  Ann  Bobertson — 
Sym.     Agent— W.  B.  Bainnie,  S.S.C. 


I'uesday,  October  23. 

SECOND    DIVISION. 

[Lord  Trayner,  Ordinary. 
FORD  &  BOSS  V.  STEPHENSON. 

Truttfor  OredUort—PHneipeU  and  Agent— B^M 
in  Security. 

A  trader  conveyed  his  whole  estates,  in- 
cluding his  business,  to  a  trustee  for  behoof 
of  his  creditors.     In  terms  of  the  trust,  the 
trader  continued  to  conduct  the  business  as 
manager  for  the  trustee,  and  ordered  the 
necessary  Bupplies,  which  were  paid  for  by 
the  trustee,     A  merchant  who  in  knowledge 
of  the  trust  arrangement  had  supplied  goods, 
raised  an  action  against  the  trustee,  as  prin- 
cipal of  the  trader,  for  the  price  thereof. 
Held  (rev.  Lord  Trayner)  that  the  trustee  was 
liable  for  payment  of   these  goods  because 
they  had  been  ordered  by  his  manager. 
This  was  an  action  by  William  Ford  i  Sons, 
merchants,  Leith,  against  Bichard  Stephenson, 
ironmonger.  Duns,  for  payment  of  an  account 
for  goods  supplied  to  the  late  Matthew  Wilson, 
formerly  grocer  in  Dans,  for  which  the  defender 
was  said  to  be  liable. 

On  26th  June  1866  the  said  Matthew  Wilson, 
on  the  narrative  that  his  affairs  had  become  em- 
barrassed, and  that  the  defender  had  made  ad- 
vances to  bim,  and  was  willing  to  undertake  the 
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management  of  his  affairs  for  behoof  of  him  and 
his  oreditors,  exeoated  a  tmat-deed  whereby  he 
made  the  foUowing  diBposition  : — "Therefore  I 
do  hereby  dispone,  assign,  and  oonvey  to  and  in 
f  avonr  of  the  said  Uiohard  Stephenson,  as  trnstee, 
for  behoof  of  me  and  all  my  jnst  and  lawful 
creditors,  my  whole  estate  and  effects,  heritable 
and  moveable,  real  and  personal,  presently  be- 
longing and  owing  to  me,  or  which  may  belong 
and  be  owing  to  me,  or  to  which  I  may  acquire 
right  during  the  gnbsistenoe  of  this  trost,  and 
particularly  without  prejudice  to  the  said  gene- 
rahty,  my  whole  stock-in-trade,  shop  fittings, 
household  furniture,  and  the  whole  debts  due 
aud  owing  to  me,  conform  to  list  and  inyentory 
thereof  hereunto  annexed,  with  the  whole  writs. 
Touchers,  and  instructions  thereof,  and  all  thai 
has  followed  or  may  follow  thereupon,  and  my 
whole  right  and  interest  therein,  present  and 
future,  excepting  always  from  this  trust  the  fore- 
said policies  of  life  assurance ;  but  declaring  that 
these  presents  are  granted  by  me  and  shall  be 
accepted  in  trust  for  the  uses,  ends,  and  purposes, 
with  the  powers,  and  under  the  conditions,  pro- 
visions, and  declarations  underwritten,  namely 
Prtmo,  That  the  said  Richard  Stephenson  shall 
take  the  full  management  and  control  of  my  whole 
means  and  estate,  and  that  I  shall  act  as  his  sub- 
manager,  and  that  the  business  of  a  grooer  shall 
be  carried  on  by  the  purchase  and  sale  of  spirits, 
porters,  ales,  groceries,  and  other  such  goods, 
and  that  for  such  time  as  shall  seem  expedient 
to  the  said  Bichard  Stephenson — that  is,  until  it 
shall  seem  to  him  that  the  business  is  in  so 
healthy  a  condition  as  that  he  may  reBtore  the 
possession  and  management  to  me,  and  that  he 
may  with  advantage  to  me  and  my  creditors 
resign  and  npgive  the  present  trust;  it  being 
hereby  provided  that  I  shall  have  the  occupancy 
of  the  dwelling-house,  and  the  use  of  the  house- 
hold furniture  ;  and  the  prices  and  proceeds  of 
sales,  and  all  purchases  of  goods  to  supplement 
the  stock  shall  be  under  the  control  and  manage- 
ment of  the  said  Kicbard  Btephenson,  he  being 
bound  to  make  such  weekly  allowance  for  my 
services  as  shall  seem  to  him  necessary  and 
proper  tor  the  maintenance  of  my  family: 
Secundo,  All  expenses  attending  the  creation  and 
execution  and  the  management  of  the  trust,  in- 
cluding a  suitable  remuneration  to  the  trustee, 
and  payment  to  the  trustee  of  all  advances 
made,  or  obligations  undertaken  by  him  in 
execution  of  the  tmst,  shall  be  paid  ont  of  the 
first  and  readiest  of  my  means  and  estate." 
By  the  third  purpose  Stevenson  was  empowered 
at  his  discretion  alone  to  sell  and  dispose  of 
the  whole  estate  and  efFeots  disponed. 

Wilson  by  a  separatedeed  of  assignation  disponed 
and  conveyed  to  the  defender  two  life  policies  of 
assurance  with  the  Life  Association  of  Scotland, 
together  for  five  hundred  pounds,  in  part  secu- 
rity of  his  advances  in  this  present  trust. 

The  pursuers  were  aware  that  the  deed  had 
been  granted  shortly  after  the  constitution  of  the 
trust,  and  their  knowledge  of  the  general  cir- 
onmstances  will  appear  from  the  following  letter 
to  them  of  28th  .Tune  18C6  from  Mr  W.  E. 
Hunter,  banker,  Duns,  to  whom  they  had  been 
referred  by  Wilson: — "Mr  Wilson  has  now 
executed  the  trust-deed  in  f  avoi^  of  Mr  Stephen- 
son to  which  I  alluded.  The  purpose  of  this 
trust  is  to  carry  oo  the   baainess    under   Mr 


Stephenson's  superrision,  so  that  while  the 
tmst  exists  Mr  Stephenson  is  the  responsible 
party.  He  has  opened  an  account  here  into 
which  I  understand  all  monies  drawn  are  to  be 
paid,  and  from  which  all  acconnts  are  to  be  paid. 
If,  therefore,  you  have  the  sanction  of  Mr 
Stephenson  for  any  orders  yon  may  execute,  Mr 
Stephenson  will  take  care  that  you  are  paid.  In 
short,  Mr  Stephenson  has  taken  the  management, 
and  is  to  carry  on  the  business  for  behoof  of  Mr 
Wilson."  Hunter  had  prepared  the  trust-deed, 
but  he  was  not  Stephenson's  private  agent. 
Thereafter  Stephenson  met  all  the  pursuers' 
business  aocounts  by  cheques  upon  the  acoomit 
alluded  to  by  Hunter,  which  was  known  as 
"Stephenson  No.  2  account." 

On  24th  May  1 870  the  defender  wrote  to  the  por- 
suers : — "  Asl  have  entered  on  a  lease  of  the  farm 
of  Obapel,  and  now  reside  there,  I  am  not  able  to 
devote  any  of  my  time  to  his  business,  and  I  am 
anxious  to  bring  the  trust  to  a  close ;  and  I  would 
be  glad  to  consult  with  you  as  to  the  best  mode  of 
procedure,  so  as  no  interest  should  suffer  by  my 
withdrawal."  On  8rd  June  he  again  wrote: — 
"Since  I  saw  you  I  am  glad  to  say  that  a  friend 
of  Wilson's  here  has  promised  to  try  and  negotiate 
a  loan  for  him  in  the  course  of  a  month ;  and 
should  he  be  successful,  I  hope  it  will  place 
Wilson  in  a  position  to  dispense  with  my  aervioes 
and  the  trust-deed."  On  14th  June  1870 
Wilson  requested  the  pursuers  to  draw  upon  him 
at  three  months  for  the  amount  of  his  account, 
but  the  pursuers  replied  that  such  a  coarse 
would  be  contrary  to  the  present  arrangement, 
and  they  therefore  refxised  to  accede  to  his 
request.  On  16tb  June  1870  the  defender 
wrote  to  the  pursners — "It  was  at  my  suggestion 
Mr  Wilson  wrote  you  to  ask  you  to  draw  on  him 
at  three  months  for  the  amoant  now  due  to  yon, 
and  he  bas  this  morning  showed  me  your  reply. 
His  estate  is  now  under  advance  to  me  of  up- 
wards £400,  and  X  am  not  nt  this  moment  in  a 
position  to  increase  this  sum ;  but,  as  I  before 
stated,  negotiations  are  in  progress  by  some  of 
his  friends  to  raise  a  sum  to  relieve  me  of  my 
advances  ;  and  so  soon  as  this  is  completed  it  is 
his  intention  to  revert  to  the  usual  plan  of  pay- 
ing you  monthly.  I  would  be  glad  if  you  oould 
accede  to  his  wish  to  accommodate  him  at  this 
time.  If  you  cannot,  the  only  thing  for  it  that 
I  can  see  is  to  bring  his  affairs  to  a  standstUl 
and  advertise  the  business."  The  pursuers 
replied  that  pending  the  completion  of  the  said 
negotiations  they  would  take  Wilson's  accept- 
ances with  the  indorsation  of  one  or  more  of  his 
friends.  They  stated — "We  would  gladly  take 
Wilson's  acceptances  countersigned  by  yourself. " 
On  23rd  July  1870  the  pursuers  wrote  to  the 
defender  pressing  for  payment  of  their  account, 
and  on  26th  July  1870  they  again  wrote  to  the 
defender — "  If  you  wish,  as  we  understand,  to 
withdraw  from  your  present  connection  with 
him,  and  if  he  has  no  other  security  to  offer  us, 
then  it  can  only  remain  to  decide  wbat  steps 
should  be  adopted  under  the  circumstances,  and 
to  enable  us  to  judge  of  that  we  would  like  to 
know  the  precise  nature  of  the  deed  under  whidt 
you  are  connected  with  him. "  The  trust-dbed  was 
accordingly  sent  to  them  for  examination.  On  1st 
August  1870  the  pursuers  wrote  to  the  defender 
— "We  will  be  sorry  if  the  matter  cannot  be 
arranged,  but  we  think  it  right  to  intimate  to 
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you  ttutt  we  cannot  allow  it  to  remain  beyond  a 
day  or  two  more  in  its  present  position.  If  we 
get  anffloient  secority  we  wonld  oontinne  to 
supply  Mr  Wilson  on  onr  very  best  terms  with 
goods  to  the  amount  of  £400  or  £50U  as  now; 
but  if,  say  by  Thursday,  yon  find  it  is  not  likely 
to  be  provided,  we  trust  that  you  will  take  im- 
mediate action  to  realise  and  pay  onr  claim,  and 
reader  unnecessary  any  steps  we  might  think 
otherwise  inoambent  on  ns."  About  the  same 
time  an  order  for  grocery  goods  sent  by  Wilson 
to  the  pursuers  was  refused  by  them,  as  it  was 
not  accompanied  by  the  defender's  written  in- 
structions. Thereupon  the  defender  wrote  to 
the  pursuers  on  4th  Aagust  1870 — "I  wrote  yon 
this  forenoon,  but  since  Mr  Wilson  has  shown 
me  yoor  telegram  to  him  of  this  date.  As  it  is 
of  the  utmost  importance  that  the  business 
should  be  kept  in  its  present  state  of  efficiency 
till  some  arrangement  is  carried  through,  I  will 
undertake  to  see  you  paid  for  the  sugar,  which  I 
understand  has  been  ordered  by  Mr  Wilson." 
On  17th  August  1870  the  parsuers  wrote  to  the 
defender — "  We  think  it  dne  to  all  parties  to 
make  you  aware  of  the  terms  on  which  we  are 
prepared  to  go  on,  and  for  Wilson's  sake  hope 
that  they  may  meet  the  approval  of  his  friends. 
First,  we  are  willing  to  allow  onr  claim  to 
lie  over  on  condition  that  we  receive  satisfactory 
sezurity  for  its  futnre  payment.  Second,  that 
Wilson  shall  reduce  the  debt  by  a  payment  of 
fifty  pounds  every  six  months  from  this  date, 
and  pay  interest  on  the  unpaid-ap  amount  at  the 
rate  of  four  per  cent  per  annum.  Third,  on 
this  being  arranged  wo  agree  to  give  him  goods 
on  one  month's  credit  to  the  extent  of  £200  stg. 
It  appears  to  us  this  is  a  very  favourable  arrange- 
ment for  Wilson,  and  you  will  observe  that  while 
caring  for  otirselves  we  have  also  looked  to 
the  interest  of  his  proposed  securities,  as  in  the 
first  place  the  security  is  limited  to  oar  present 
debt;  then  by  binding  Wilson  to  reduce  the 
debt,  we  thereby  secnre  the  gradual  reduction  of 
their  risk ;  and  further,  by  compelling  Wilson  to 
pay  his  goods  by  cash  in  one  month  he  gets  the 
disconnt  of  2  or  2^7oi  which  you  are  aware 
makes  an  immense  diJCference  in  the  year's  profit, 
thereby  giving  his  securities  considerable  security 
that  they  will  never  be  called  on.  We  would  also 
suggest  that  in  order  farther  to  induce  his 
friends  to  befriend  him  you  should  agree  to 
continue  .the  trust-deed,  which  would  enable  his 
securities  through  yon  to  put  a  stopper  at  once 
on  Wilson  should  he  be  found  failing  in  any 
respect  to  implement  his  engagement,  and  enable 
you  at  any  time  to  look  into  bis  affairs.  We 
would  also  suggest  that  were  his  securities  to  be, 
say  four  in  number,  the  risk  would  be  very  small 
indeed  to  each,  especially  seeing  Wilson  is 
at  present  £200  stg.  above  the  world  and  in  a 
gooid  business. "  Wilson  at  this  time  sncceeded 
in  arranging  with  certain  parties,  two  in  number, 
to  become  security  for  his  debt  to  the  pursuers, 
and  the  defender  on  25th  August  1 870  intimated 
this  to  the  pursuers,  and  added—"  In  the  mean- 
time send  him  what  goods  he  may  order,  and  I 
will  see  you  paid  until  the  arrangement  is  carried 
through. "  On  8th  September  1 870  he  again  wrote 
as  follows— "I  was  only  able  to-day  to  see  the  gen  tie- 
men  who  propose  being  security  to  you  for  Wilson's 
debt  of  £.^50.  They  propose  that  you  should 
draw  on  Wil4on  in  seven  bills  for  the  amount 


named,  and  at  the  six  months'  date.  On  that 
being  completed,  and  on  my  undertaking  to  con- 
tinue the  trust  until  the  bills  are  paid  up,  they 
will  then  grant  you  a  letter  of  obligation  to  secure 
yon  in  the  due  payment  of  the  bills.  I  trust 
this  will  be  satisfactory  for  you."  A  bond  and 
obligation  was  granted  on  6th  September  1870  by 
the  said  parties  to  the  pursuers  as  cautioners 
along  with  the  defender  for  the  amount  of  bis 
debt. 

About  this  date  it  was  suggested  that  the  busi- 
ness should  be  sold,  and  the  question  was  dis- 
cussed between  the  pursuers  and  the  defender, 
with  Wilson's  consent.  However,  no  arrange- 
ments for  this  end  were  completed,  and  the  idea 
was  abandoned. 

Ou  14th  April  1882  the  defender  wrote  to  the 
parsuers — "  I  think  it  right  that  yon  should  know 
from  me  the  present  state  of  Mr  M.  Wilson's 
affairs,  especially  as  he  intends  seeing  you  to- 
morrow on  the  subject.  You  are  aware  that 
several  years  ago  he  was  seriously  embarrassed  ; 
at  that  time  he  executed  a  trust-deed  in  my 
favour,  under  which  the  business  has  been  car- 
ried on,  and  I  am  glad  to  say  that  now  he  is  per- 
fectly solvent.  The  carrying  ou  of  the  trust  hns 
involved  me  in  raisiug,  for  the  purpose  of  cariy- 
ing  on  the  business  efficiently,  a  considerable  sum 
of  money,  and  I  am  anxious  now  to  be  relieved 
from  this  as  well  as  the  responsibility  of  the  trust, 
but  Wilson's  difficulty  seems  to  be  in  raising  a 
sufficient  capital  to  allow  me  to  resign,  and  if  this 
cannot  be  done,  the  only  other  alternative  seems 
to  me  to  dispose  of  the  business.  This  on  Wilson's 
account  would  be  a  serious  matter,  as  the  business 
is  a  good  one,  easily  managed,  and  on  the  whole 
profitable  ;  besides,  the  premises  have  now  been 
bought  and  improved  to  suit  the  requirements  of 
his  trade.  If  yon  can  suggest  any  way  out  of  the 
difficulty,  perhaps  you  inll  communicate  it  to 
Wilson,  who  wUl  call  on  you  sometime  to- 
morrow.". On  19th  April  1882  ha  again 
wrote — "  I  have  been  seriously  considering  the 
matter  as  to  which  Mr  Wilson  called  on  you  on 
Saturday.  It  appears  to  me  the  only  way  prac- 
ticable under  the  circnmstances  is  to  try  and  get 
some-one  who  wishes  to  extend  their  business  to 
take  this  one  and  retain  Wilson  as  their  manager, 
and  give  him  either  a  share  of  the  profits  or  a 
salary  for  his  services.  It's  a  nice  tidy  business, 
easily  managed,  with  a  most  select  connection, 
turning  over  about  £4000  per  annum,  with  good 
profits,  and  capable  of  great  extension.  He  has 
a  large  and  a  growing  trade  of  sending  whisky  to 
London  and  the  south  of  England.  It  would 
take  about  £1000  to  take  the  business  in  its 
present  state,  paying  for  stock  and  debts,  and  I 
must  either  arrange  to  let  the  premises  ou  a  long 
lease,  or  sell  them,  as  it  may  be  wished.  If  you 
know  of  anything  likely  to  suit,  kindly  let  me 
know,  as  well  as  your  opinion  as  to  this  pro- 
posal"  The  pursuers  replied  on  the  following 
day — "  We  are  favoured  with  yours  of  yesterday. 
We  wonld  be  very  sorry  if  Mr  Wilson  has  to 
give  up  his  business,  but  we  cannot  be  surprised 
you  should  wish  to  be  free  of  your  present  re- 
sponsibility. " 

At  this  date  efforts  were  again  made  for  the 
sale  of  Wilson's  premises,  and  inquirers  were 
referred  by  the  pursuers,  from  whom  the  adver- 
tisement proceeded,  to  the  defender.  The  pre- 
mises were  not  gold,  and  on  5th  January  1883, 
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the  parsaeiB  wrote  to  Wilson — "We  have  yonr 
order  for  sugar,  which  has  been  forwarded,  but 
we  mast  remind  you  of  the  request  we  made  in 
our  last  that  your  orders  in  future  should  be 
countersigned  by  Mr  Stephenson.  Looking  at 
late  delays  in  payment,  we  think  this  arrange- 
ment is  proper  and  necessary  in  the  interest  of 
Mr  Stephenson,  as  well  as  in  yours  and  our  own. 
Don't  forget  this  in  sending  future  orders. " 

After  this  date  goods  were  supplied  as  before 
by  the  pursaers  on  Wilson's  order,  and  were  paid 
for  by  the  defender's  cheque,  but  the  orders  were 
not  countersigned  by  the  defender.  Wilson  died 
in  September  1887,  and  his  business  was  carried 
on  for  some  months  by  his  daughters,  and  finally 
giyen  up.  Latterly  it  had  decayed,  and  the 
assets  afforded  about  lOs.  per  £  to  the  creditors. 
The  goods  supplied  by  the  pursuers  had  been 
paid  for  daring  the  continuance  of  the  trust  by 
the  defender,  except  those  sent  between  16th 
July  and  19th  September  1887,  the  price  for 
which,  amounting  as  restricted  to  the  sum  of 
£175,  17s.  7d.,  was  the  sabject  of  this  action. 

The  pursuers  averred  that  in  dealing  with  the 
business  of  Wilson  they  relied  on  the  trust-deed 
as  imposing  liability  on  the  defender,  and 
further,  that  the  whole  of  the  account  was  in- 
curred with  the  knowledge  and  approval  of  the 
defender,  and  on  his  behalf,  in  his  conduct  of 
the  said  business  as  trustee  for  Wilson,  and  on 
the  order  of  himself  or  persons  authorised  by 
him.  The  defender  averred  that  he  procured  the 
deed  as  a  security  for  his  advances,  and  in  order 
that  he  might  secure  and  enforce  some  supervision 
oyer  Wilson's  business.  The  trust-deed  was  not 
acted  on  to  the  effect  of  superseding  Wilson  in  the 
conduct  of  his  business,  nor  was  that  intended. 
The  trust-deed  was  not  intimated  to  creditors  or 
published  in  any  way.  Of  even  date  therewith 
Wilson  granted  to  him,  in  further  security  of 
said  advances  and  interest,  an  assignation  in 
security  of  two  policies  of  insnranue  on  his  life 
with  the  Life  Association  of  Scotland  for  £200 
and  £300.  His  position  was  that  of  a  secured 
creditor  with  some  charge  of  the  cash  and  bank- 
ing transactions.  Farther,  that  no  demand  for 
payment  of  the  price  of  goods  supplied  by  the 
pursuers  to  Wilson  was  aver  made  to  him,  and 
that  the  pursuers  were  consulted  as  to  the  pro- 
posed sales  of  the  business,  because  their  inter- 
est as  creditors  was  identical  with  that  of  the  de- 
fender. 

At  the  proof,  the  facts  above  narrated  were 
established,  and  the  correspondence  produced, 
and  the  pursuers  admitted  that  they  had  never 
informed  the  defender  that  they  held  him  liable 
for  their  claims  against  Wilson. 

The  Lord  Ordinary  assoilzied  the  defender. 
He  added  this  opinion — "I  think  it  quite  clear 
that  the  defender  and  the  late  Matthew  Wilson 
never  stood  towards  each  other  in  the  relation  of 
principal  and  agent,  or  master  and  servant,  in 
connection  with  Wilson's  business,  and  that 
therefore  the  decision  in  M'PhaiV*  case,  15  B. 
47,  has  no  application  to  the  present.  On  the 
other  hand,  I  am  unable  to  distinguish  this  case 
in  principle  from  the  cases  of  Eagle*ham,  2  B. 
960;  Miller,  8  B  648 ;  Stott,  5  R.  1104;  and 
yetceattle  Chemical  Company,  9  B.  110. 

"The  trust-deed  granted  in  favour  of  the  de- 
fender was  intended  as  a  security  to  him  for 
advances  made;  and  although  it  authorises  the 


defender  to  take  the  management  of  Mr  Wilson'i 
business,  and  to  place  Mr  Wilson  in  the  position 
of  a  sub-manager,  the  relations  between  the  de- 
fender and  Mr  Wilson  never  took  that  shape. 
Wilson  continued  in  the  management  of  his  busi- 
ness, as  the  pursuers  knew.  They  corresponded 
with  him  on  that  footing.  Even  if  the  defender 
has  assumed  the  position  of  manager  of  Wilson's 
business,  that  would  not  have  inferred  liability 
for  Wilson's  debts. 

' '  The  pursuers  say  that  in  sending  the  goods 
to  Wilson,  the  price  of  which  is  now  sued  for, 
they  relied  on  the  defender  being  liable  therefor. 
They  had  no  good  ground  for  so  relying  on  the 
defender.  They  knew  the  terms  of  the  trust- 
deed,  and  should  have  known  that  the  trustes 
under  such  a  deed  was  not  personally  liable  for 
the  debts  of  the  truster.  It  is  not  pretended  that 
the  defender  ever  gave  the  pursuers  any  reason 
to  suppose  that  he  would  be  liable  for  Wilson's 
debts.  On  the  contrary,  the  correspondence  in 
process  appears  to  me  to  establish  that,  while  the 
pursuers  relied  on  the  defender  taking  a  super- 
vision of  Wilson's  business,  they  looked  to  Wil- 
son alone  as  their  debtor." 

The  pursuers  reclaimed,  and  argaed — Wilson 
was  completely  divested  of  all  interest  in  the 
business  in  favour  of  the  trustee,  and  occupied 
the  position  of  a  servant.  The  deed  had  been 
acted  upon  in  this  view  from  the  beginning.  It 
might  be  that  the  manager  of  this  business  con- 
ducted persenally  the  bulk  of  the  transactions, 
but  the  defender  was  owner  of  the  business  as 
trustee  and  was  responsible.  Thus  Wilson's 
orders  were  paid  by  the  defender's  cheques. 
The  defender's  speoiid  guarantees  were  given  to 
orders  in  excess  of  the  usual  course  of  supplies, 
and  only  emphasised  his  position  as  seenrity  to 
the  pursuers.  The  distinction  between  the 
present  case  and  those  cited  by  the  Lord  Ordinary 
was  that  in  the  latter  the  trust-deeds  were  eze- 
cnted  only  for  a  temporary  and  definite  purpose, 
while  here  the  trust  was  to  subsist  as  long  as  the 
defender  considered  beneficial  to  the  estate. 

Argued  for  the  defender — The  real  relation  sf 
the  parties  must  be  considered,  and  the  terms  of 
the  trust-deed  were  insufficient  of  themselves  to 
decide  the  question  in  the  case.  The  deed  was 
executed  as  a  security  to  the  defender  over  and 
above  the  assignations  of  the  policies  of  assur- 
ance in  his  favour.  The  business  belonged  to 
Wilson,  who,  though  nominally  manager,  con- 
ducted it  for  his  own  behoof.  The  defender  had 
no  right  to,  and  enjoyed  none  of  the  profits  of 
the  business.  His  whole  object  was  supervision 
for  Wilson's  benefit.  The  correspondence  shoved 
that  the  pursuers  did  not  regard  the  defender  as 
theirsecnrity.  They  sometimes  requested  a  special 
guarantee  from  him  before  fulfilling  Wiiwn's 
orders — EagleiJmm  &  Company  v.  Orant,  July 
15,  1875,  2  R.  960  ;  NetrcoitU  Ctiemieal  ManuTf 
Company  v.  OUphant  &  Jamieion,  November  15, 
1881,  9  R.  no  ;  Stott  v.  Fender  <k  Crombie,  Jolv 
20.  1878,  5  R.  1104  ;  Miller  v.  DoumU,  March  4. 
1876,  8  R.  648 ;  Maephwl  <£  Son*  v.  Madmn* 
Trvttee»,  November  16,  1887,  15  R.  47. 

At  advising — 

Lonn  Yoima — This  is  an  action  at  the  insUse* 
of  a  firm  of  merchants  for  payment  of  an  aoeomt 
for  supplies  which  were  made  to  a  grocery  boti- 
ness  in  Duns  which  was  at  one  time  carried  (a 
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by  a  Ifr  Wilson,  who  died  in  September  1887. 
'fba  period  of  ourrency  of  the  account  sued  for 
is  June  1887  to  Wilson's  death  in  September 
1887.  Tbe  amoant  as  ascertained  in  the  minute 
of  restriction  is  £175,  178.°  7d.  The  action  is  not 
against  Wilson's  representatiTes  as  sacb,  but 
against  Stephenson,  an  ironmonger  in  Dans,  in 
whose  favour  Wilson  executed  a  trust-deed  about 
twenty  years  ago.  We  have  the  trust-deed.  I 
do  not  detain  your  Lordships  by  quoting  it  at 
length,  but  shall  state  what  appears  to  me  its 
import  and  effect.  Wilson  was  in  labouring  oir- 
oumstances  at  the  time  of  its  date,  26th  June  1866. 
Hi»  business  had  not  been  going  on  satisfactorily. 
Stephenson  acted  the  friendly  part  of  undertaking 
to  carry  it  on,  and  put  it  on  a  more  satisfactory 
footing.  In  order  to  carry  it  on  he  had  to  make 
some  ^vances.  On  the  other  hand,  Wilson  by 
the  trust-deed  dirested  himself  of  the  business 
and  eyerything  else  of  which  he  could  divest  him- 
self in  Stephenson's  favonr,  but  as  trustee  always, 
in  order  that  he  might  carry  on  the  business  and 
endeavour  by  his  exertions  and  by  his  sensible 
management  to  put  it  on  a  better  footing.  ]Sy 
the  trust-deed  Wilson  is  completely  divested 
and  Stephenson  invested  subject  to  the  trust. 
He  appointed  Wilson  himself  to  carry  on  the 
business,  as  manager  and  under  his  supervision, 
accounting  to  him  by  paying  over  to  him  all  the 
receipts,  that  is,  the  income  from  the  business, 
while  he,  Stephenson,  paid  for  the  supplies  made 
to  the  business. 

Now,  I  cannot  take  the  trust-deed  as  what  it 
was  represented  to  be — that  is,  a  mere  sham. 
I  think  it  was  a  reality,  and  that  we  have  not  to 
consider  the  case  of  a  trust  not  acted  upon,  for 
indeed  the  trust-deed  was  acted  on.  It  was  acted 
upon  for  twenty  years.  During  that  period  the 
trustee  received  the  receipts  of  the  business,  and 
paid  for  the  supplies.  His  purpose  was  so  to 
carry  it  on  that  the  receipts  should  exceed  the 
outgoings,  for  otherwise  it  would  have  been  ac- 
cording to  his  trust  and  duty  to  bring  the  business 
to  an  end  by  selling  it  if  possible,  or  at  all  events 
by  bringing  the  losing  ooDcem  in  some  way  to  an 
end  so  as  to  avoid  loss.  That  during  those  twenty 
years  Stephenson  knew  the  exact  state  of  matters 
from  day  to  day  is  certain,  for  one  of  tbe  admitted 
facts  of  the  case  is  that  the  dravings  were  paid 
to  him,  and  that  the  supplies  were  paid  for  by 
him.  There  was  no  other  source  of  payment, 
for  Wilson  had  nothing.  He  was  the  manager 
and  had  an  allowance,  but  Stephenson  had  the 
funds  with  which  the  payments  were  to  be  made. 
It  is  for  that  reason  I  say  that  Stephenson  knew 
the  condition  of  the  business  for  twenty  years. 
The  trust  subsists  still.  The  business,  if  worth 
anything  at  all,  will  be  sold  by  tbe  trustee,  and  in 
the  course  of  the  execution  of  the  trust,  for  the 
trust  indades  all  that  Wilson  possessed. 

Now,  the  pursuers  were  acquainted  with  the 
fact  of  the  trust-deed  being  granted  from  the  first. 
In  1866  they,  who  were  the  chief  merchants 
who  made  the  suppUes,  received  in  reply  to  their 
inquiries  letters  from  Hunter,  the  man  of  business 
who  prepared  the  trust-deed,  and  who  must  have 
known  what  was  intended  by  the  parties.  He 
said  in  one  of  these,  that  dated  26th  June  1866 — 
"A  trust-deed  is  to  be  executed  in  Mr  Stephen- 
son's fSTOur  giving  him  the  full  management  of 
the  business,  so  that  any  orders  yon  receive 
will  be  through  -Mr  Stephenson"  and  again  at 
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28th  June  1886,  "  Mr  Wilson  has  now  executed 
the  trust-deed  in  favotir  of  Mr  Stephenson  to 
which  I  alluded.  The  purpose  of  the  trust  is  to 
carry  on  the  business  under  Mr  Stephenson's 
supervision  so  that  while  tbe  trust  exists  Mr 
Stephenson  is  the  responsible  party,"  Now,  that 
what  Mr  Hunter  there  said  woiUd  be  tbe  re- 
sult of  the  trust,  according  to  the  state  of  the 
law,  is  not  in  my  opinion  doubtful.  If  a  trustee 
carries  on  a  business  directly  or  through  the 
medium  of  a  manager,  he  is  responsible  for  the 
debts  undertaken  in  so  carrying  it  on,  whether 
they  are  undertaken  by  himself  or  by  the 
manager  acting  within  the  scope  of  his  authority. 
That  is  a  familiar  thing  in  the  case  of  a  trustee 
in  bankruptcy.  He  may  go  on  with  a  contract 
or  (to  take  a  familiar  instance)  continue  to 
manage,  with  the  landlord's  consent,  the  farm  of 
a  bau^mpt  farmer.  Or  he  may  appoint  the 
bankrupt  as  his  manager  and  continue  to  manage 
the  farm  through  him.  He  is  responsible  in 
such  a  case  for  the  debts  incurred  by  himself  or 
by  the  manager.  Now,  the  question  here  is 
whether  the  account  sued  for  is  a  debt  of  the 
trustee  incurred  by  Stephenson,  tbe  trustee,  it 
being  immaterial  whether  it  was  incurred  by 
himself  or  by  his  manager  Wilson  with  his 
authority.  I  do  not  doubt  that  it  is  a  debt 
of  the  trust.  Stephenson  was  not  carrying  on 
the  business  for  himself.  I  observe  some  con- 
fusion on  this  matter  in  the  examination  of  the 
witnesses,  and  the  same  was  observable  at  the 
debate.  It  seems  to  have  been  supposed  that 
the  allegation  was  that  Stephenson  was  carrying 
on  the  business  for  his  own  profit — a  thing  never 
suggested  at  all.  It  would  have  been  a  breach 
of  trust  if  he  had  carried  it  on  for  his  own  profit. 
The  legal  responsibility  was  upon  him  because 
the  contract  was  his  contract.  It  is  said  that 
Stephenson  is  not  liable  for  Wilson's  debts. 
He  is  not.  But  be  is  liable  for  a  debt  incurred 
by  himself  in  carrying  on  a  trust  to  the  party 
with  whom  he  dealt.  We  know  from  the  trust- 
deed  what  Wilson's  authority  to  order  the  goods 
was.  He  was  manager,  and  the  orders  he  gave 
were  from  1866  to  1887  given  with  Stephenson's 
sanction,  which  was  shown  by  his  paying  the 
accounts  so  incurred.  It  is  not  suggested  that 
the  orders  were  in  excess  of  his  authority  with 
I  regard  to  the  account  in  question.  Stephenson 
had  a  duty  to  see  that  the  debts  incurred 
in  consequence  of  the  orders  given  did  not 
exceed  his  power  as  trxutea  to  pay  them — the 
drawings  of  the  business.  He  was  successful  in 
that  to  a  considerable  extent.  I  observe  that  in 
one  or  two  of  his  letters  he  alludes  to  that.  He 
says  (on  11th  April  1882  in  a  letter  to  the  pur- 
suers) that  tbe  business  is  a  good  one,  easily 
managed  and  on  the  whole  profitable,  and  in 
a  letter  of  19th  April  1 882  he  calls  it  a  nice  tidy 
business  easily  managed  .  .  .  and  capable  of 
great  extension.  That  shows  that  he  had 
performed  hie  duty  by  seeing  that  the  debts  were 
not  getting  beyond  the  drawings,  which  were 
his  means  of  meeting  them. 

Now,  two  incidents  in  the  conduct  of  the  trust 
were  referred  to  at  the  debate.  One  of  them 
occurred  in  1870.  It  appears  that  then  Stephen- 
son had  taken  a  farm  and  did  not  expect  to  be 
able  to  give  to  the  business  the  same  amount  of 
attention  as  before.  He  told  the  pursuers  of 
this  fact,  saying  that  he  wished  to  bring  his 
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actings  as  trustee  to  an  end  and  be  free  fioin 
tbe  position  he  oocnpied.  The  import  of  the 
answer  to  this  letter  is  that  the  Fords  appre- 
ciated his  desire,  but  they  pointed  ont  that 
it  wonld  be  fair  to  them  that  some  arrange- 
ment should  be  made  aa  to  what  was  due 
to  them,  and  that  some  proTision  should 
be  made  for  the  future.  Nothing  came  of 
it  at  that  time,  and  matters  went  on  as  before, 
Wilson,  that  is,  being  manager  and  accounting 
to  Stephenson.  In  1883  there  was  another  mani- 
festation of  desire  to  be  free  from  the  trust 
on  the  part  of  Stephenson.  He  wrote  to 
the  Fords — "I  think  it  right  that  yon  should 
know  from  me  the  present  state  of  Mr 
M.  Wilson's  affairs,  espeoially  as  he  intends 
seeing  you  to-morrow  on  the  subject.  You 
are  aware  that  several  years  ago  he  was 
seriously  embarrassed  ;  at  that  time  he  executed 
a  trust-deed  in  my  favour  under  which  the  busi- 
ness has  "been  carried  on,"  and  that  is  the  busi- 
ness which  it  has  been  argued  to  ns  was  not 
carried  under  the  trust  at  all.  I  am  glad  to  say 
that  now  he  is  perfectly  solvent.  The  carrying 
on  "of  the  trust  has  involved  me  in  raising  for 
the  purpose  of  carrying  on  the  business 
efficiently  a  considerable  sum  of  money,  and  I  am 
now  anxious  to  be  relieved  of  the  responsibility 
of  the  trust  ?"  (what  responsibility,  if  his  present 
argument  is  right),  "  but  Wilson's  difloulty 
seems  to  \>e  in  raising  a  sufficient  capital  to  allow 
me  to  resign,  and  if  this  cannot  be  done  the  only 
other  alternative  seems  to  me  to  dispose  of  the 
business.  This  on  Wilson's  account  would  be  a 
serious  matter,  as  the  business  is  a  good  one, 
easily  managed,  and  on  tbe  whole  profi  table ; 
besicies,  the  premises  have  now  been  bought  and 
improved  to  suit  the  requirements  of  his  trade. " 
I  may  here  notice  that  we  were  told  in  answer  to 
our  question  that  in  1874 — thirteen  years  before 
the  account  sued  foi^  Stephenson  purchased  the 
premises  so  that  the  trust  business  was  thence- 
forth conducted  in  premises  belonging  to  him, 
he  charging  the  trust  a  rent  for  them,  and  tak- 
ing -credit  for  it  out  of  the  trust  funds.  That 
puts  out  of  this  case  any  question  of  need  of 
delivery  to  transfer  to  him  anything  belonging 
to  Wilson  or  brought  into  the  premises  when 
purchased  for  the  business.  The  title  being 
with  him,  and  the  business  being  his  in  trust,  be 
asked  the  pursuers  to  assist  bim  in  disposing  of 
the  business,  and  on  20th  April  1882  they 
write  to  him — "We  would  be  very  sorry  if  Mr 
Wilson  has  to  give  up  bis  business,  but  we  can- 
not be  surprised  that  you  should  wish  to  be  free 
of  your  present  responsibility,"  and  go  on  to  say 
that  though  no  one  occurs  to  them  at  the  time 
as  a  purchaser  of  the  business  they  will  com- 
municate with  him  (Stephenson)  if  they  hear 
of  anyone  who  wonld  be  a  likely  person  to  take 
over  the  business.  It  is  thus  again  pointed  ont 
to  the  defender  that  the  pursuers  are  quite  will- 
ing that  he  should  be  freed  from  his  position  on 
reasonable  terms  for  themselves.  If  they  con- 
tinned  their  supplies,  they  wished  him  to  con- 
tinue responsible  for  them  until  the  new  arrange- 
ment should  take  place.  Then  come  two 
letters,  one  in  December  1882  and  the  other  in 
January  1883.  The  former  is  as  follows — "  We 
have  yonr  telegram,  and  have  forwarded,  not 
without  some  hesitation,  the  hhd.  whisky.  When 
executing  your  last  order  we  pointed  out  that 


the  October  goods  were  not  yet  paid,  and  yon 
replied  on  18th  inst.  that  a  cheque  wonld  be  sent 
shortly.  Instead  of  sending  a  cheque  yon  now 
order  this  whisky,  and  do  not  say  a  word  in 
explanation.  We  trust  to  have  a  cheque  from 
you  to  morrow,  and  in  future  we  wonld  like  your 
orders  for  goods  countersigned  by  Mr  Stephen- 
son. "  The  other  letter  is  as  follows — ' '  We  have 
yonr  order  for  sugar,  which  has  been  forwarded, 
but  we  mnst  remind  yon  of  thg  request  wa  made 
in  our  last,  that  your  orders  in  future  sbonld  be 
countersigned  by  Mr  Stephenson.  Looking  at 
late  delays  in  payment  we  think  this  arrangement 
is  proper  and  necessary  in  the  interest  of  Mr 
Stephenson,  as  well  as  in  yours  and  our  own. 
Don't  foi^et  this  in  sending  future  orders." 
Now,  the  meaning  which  these  letters  convey  to 
my  mind  is  this.  The  pursuers  were,  though 
business  men,  and  properly  alive  to  their  own 
interests  as  such,  evidently  friendly  to  Wilson 
and  to  Stephenson,  whose  interference  in  Wilson's 
affairs,  thereby  involving  himself  in  responsibility, 
they  appreciated.  They  wishedthat  no  orders,  and 
especially  no  large  orders,  should  be  executed 
without  Stephenson's  knowledge.  He  was  kept 
aware  of  his  responsibility  for  his  manager's 
orders.  They  say  in  the  letter  "  in  the  interest 
of  Mr  Stephenson  as  well  as  yours  and  our  own," 
meaning  that  the  business  will  thrive  according 
as  Stephenson's  judgment  is  followed,  and  that 
Stephenson  has  an  interest  because  he  has  a 
responsibiUty  to  them.  But  I  cannot  read  these 
letters  as  meaning  that  between  Stephenson  and 
the  pursuers  goods  would  henceforth  only  be 
supplied  when  Stephenson  signed  the  order. 
The  ordinary  law  as  to  a  trustee's  order  by  him- 
self or  his  manager,  as  I  have  already  explained 
it,  was  applicable.  It  might  have  been  super- 
seded by  a  special  contract  that  no  order  was  to 
be  good  unless  Stephenson  signed  it,  but  I  do 
not  think  that  that  agreement  was  made.  No 
distinction  was  made  between  the  future  and  tbe 
past,  and  it  is  not  said  that  orders  were  paid  for 
which  had  Stephenson's  signature,  and  that  pay- 
ment of  others  was  refused  because  they  were 
not  signed.  On  the  contrary,  Stephenson  paid 
for  them  all.  Nor  yet  is  it  suggested  that  any  of 
Wilson's  orders  were  in  excess  of  his  authority  as 
manager. 

On  the  whole,  therefore,  I  am  unable  to 
reach  tbe  condnsiou  that  the  defender  is 
not  responsible.  Nor  do  I  think  that  in 
this  or  in  any  case  it  makes  any  difference 
to  the  liability  of  the  trustee  that  the  bene- 
ficiary may  be  liable  also.  Wilson  was  no 
doubt  a  beneficiary  in  this  trust.  Profit  made 
after  payment  of  the  debts  and  restoration  of  the 
business  to  a  healthy  condition  wonld  have  gone 
to  him.  In  the  same  sense  a  bankrupt  is  a 
beneficiary  in  the  trust  held  by  a  trustee  in 
bankruptcy,  and  rare  cases  have  occurred  in 
which  a  surplus  has  existed  in  a  bankruptcy  and 
the  bankrupt  received  it.  But  tbe  interest  of 
Wilson  in  this  trust  makes  no  difference  to  the 
liability  of  the  trustee,  who  carried  on  the  business 
for  twenty  years. 

I  am  unable,  on  the  grounds  I  have  now  stated, 
to  concur  with  the  judgment  of  the  Lord 
Ordinary,  and  I  have  reached  my  conclusion  with 
regret,  for  I  should  be  sorry  if  Mr  Stephenson's 
kindness  in  acting  as  he  did  should  oauEe  him 
serious  loss.     I  hope  it  may  not  do  so.     We  were 
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told  daring  the  debate  that  the  estate  of  Wilson 
will  pay  at  least  10a.  per  £1.  That  makes  the 
ease  not  yerj  important  in  point  of  money.  Bnt 
I  am  of  opinion  that  the  parsaets  mast  have 
decree. 

LoBD  BuTHKBTUKD  Olase — I  am  of  the  same 
opinion.  I  think  the  basiness  was  carried  on  by 
the  defender.  He  says  so  in  Tarions  letters,  and 
his  statement  is  in  my  judgment  in  accordance 
with  the  fact.  He  was  carrying  on  the  basiness 
at  the  time  when  the  goods  were  ordered  of 
which  the  price  is  here  sued  for.  In  these 
circumstances  I  hold  that  the  tme  legal  riew  is 
that  the  defender  was  the  purchaser  of  the  goods, 
and  is  therefore  liable  for  the  price.  I  therefore 
agree  that  the  interlocutor  ought  to  be  altered. 

LosD  Lee — I  have  no  difSculty  in  assenting  to 
the  doctrine  that  a  trustee  who,  in  carrying  on  a 
bnsiness  under  such  a  trust  as  that  now  before 
ns,  orders  goods  for  the  purposes  of  the  business, 
either  personally  or  by  another  deriving  authority 
from  him,  must  be  liable  in  payment  of  the 
price.  Nor  have  I  any  difficulty  in  holding  with 
your  Lordships  that  this  trust  was  acted  on  for 
some  time  by  the  parties.  Bat  I  haye  difficulty 
on  the  question  whether  the  account  sued  for  was 
incurred  during  a  time  when  the  trust-deed  really 
represented  the  relation  in  which  the  defender 
stood  to  the  pursuers.  The  question  is,  whether 
the  goods  charged  for  in  this  account  were 
supplied  to  the  defender's  order  or  to  the  order 
of  anyone  authorised  by  him?  The  allegation 
in  oondescendeuce  4  is — "The  whole  of  the  said- 
account  was  incurred  with  the  knowledge  and 
approval  of  the  defender  and  on  his  behalf,  in 
his  conduct  of  the  said  business  as  trustee  for  Mr 
Wilson,  and  on  the  order  of  himself  or  persons 
authorised  by  him."  If  that  is  true,  then  the 
defender  is  liable  without  doubt.  The  Tiew  of 
the  Lord  Ordinary  is — "I  think  it  quite  clear  that 
the  defender  and  the  late  Matthew  Wilson  never 
stood  towards  each  other  in  the  relation  of 
principal  and  agent  or  master  and  servant  in 
connection  with  Wilson's  business."  I  cannot 
say  that  their  relations  never  took  that  shape, 
bnt  my  difficulty  is  that  there  were  two  periods 
at  which  the  relation  constituted  by  the  trust 
appears  to  have  been  superseded.  The  first  was 
in  1870,  the  second  in  1882.  I  think  that  the 
correspondence  of  1870  shows  that  the  pursuers 
accepted  the  defender's  intimation  as  sufficient 
notice  that  the  trust  was  then  suspended,  and 
that  it  was  not  until  the  defender  agreed  to  con- 
tinue the  trust  that  the  former  relation  was  re- 
sumed. I  refer  particularly  to  the  letters  between 
25th  August  and  13th  September  1870,  as  prov- 
ing that  the  trust  was  suspended  at  that  time. 
Bnt  the  question  is,  whether  there  was  not  an- 
other snspension  •f  the  trust  in  1882.  A  letter 
from  the  defender  to  the  pursuers  intimating  his 
unwillingness  to  continue  in  the  trust  has  been 
read.  This  was  followed  by  two  letters,  dated 
28tb  December  1882,  and  6th  January  1883, 
which  your  Lordship  has  noticed.  In  the  letter 
of  6th  January  the  pursuers  intimated  to  Mr 
Wilson  their  wish  that  "your  orders  in  future 
should  be  countersigned  by  Mr  Stephenson,"  and 
they  added,  "we  think  this  arrangement  is 
proper  and  necessary  in  the  interests  of  Mr 
Stephenson  as  well  as  in  yours  and  our  own." 


What  is  the  meaning  of  these  letters.  I  think  it 
can  only  be  that  any  orders  not  so  countersigned 
by  the  defender  would  not  be  regarded  by  the 
pursuers  as  given  with  his  authority,  and  I 
should  have  thought  it  incumbent  on  the  pur- 
suers to  show  that  the  orders,  the  payment  of 
which  is  sued  for  in  this  account,  were  so 
countersigned  by  the  defender.  But  no  argu- 
ment was  addressed  to  us  on  this  point.  It  was 
not  contended  that  there  was  any  change  in  the 
relations  between  the  pursuers  and  the  defender 
at  this  time  in  point  of  fact.  I  therefore  cannot 
dissent  from  your  Lordship's  judgment,  bnt  1 
wish  to  say,  that  if  it  had  been  shown  that  these 
letters  were  acted  upon  after  January  IsiSS  I 
might  have  come  to  a  different  conclusion. 

The  Court  recalled  the  Lord  Ordinary's  inter- 
locutor, repelled  the  defences,  and  gave  deeiee 
for  the  sum  of  £175,  7s.  7d.  with  expenses. 

C!ounser  for  the  Pursuer  (Reclaimer) — SoL- 
Gen.  Bobertson,  Q.C.— G.  W.  Bumet— Solvesen. 
Agents — Boyd,  Jameson,  &,  Kelly,  W.S. 

Counsel  for  the  Defender  (Respondent)  — 
Oomrie  Thomson— MacWatt.  Agents — Mack  A, 
Grant,  8.S.O. 


Friday,  October  26. 

FIKST    DIVISION. 

[Sheriff  of  the  Lothions  and  Peebles. 
GREIG      (inspector     OP     POOR     OF     CITT 
PARISH,     EDINBURGH)     V,     SIMPSON     (IN- 
SPECTOR OF  POOR  OF  SOOTH  LEITH). 

Poor—SetUement—Retidential   Settlement— Con- 
timiity  of  Betidenee. 

A  workman  came  to  reside  in  the  parish  of 
South  Leith  at  Whitsunday  1879.  On  9th 
April  1884  be  left  his  wife  and  family  in  a 
house  which  he  had  taken  there,  and  entered 
on  a  business  engagement  in  Onpar,  where  he 
lived  in  lodgings.  His  wife  and  family  re- 
mained in  the  same  house  in  South  Leith 
until  26th  May  1884,  when  be  removed  them 
to  a  house  which  he  had  taken  for  a  year  in 
Cupar,  and  in  which  he  lived  with  them  un- 
til the  month  of  October  following.  Be- 
tween 9th  April  and  26th  May  he  had  visited 
his  wife  and  children  nearly  every  Saturday, 
and  had  remained  with  them  until  the 
following  Monday  morning. 

Edd  that  a  residential  settlement  had  not 
been  acquired  in  the  parish  of  South  Leith 
by  himself  and  his  family. 
In  November  1887  George  Greig,  Inspector  of 
Poor  of  the  City  Parish  of  Edinburgh,  raised  an 
action  in  the  Sheriff  Court  of  the  Lothians  and 
Peebles  at  Edinburgh  against  Andrew  Craig 
Simpson,  Inspector  of  Poor  of  the  parish  of  South 
Leith,  concluding  for  payment  of  £20,  lis.  4d. 
of  outlay  by  him  between  10th  September  1886 
and  30th  September  1887,  for  the  aliment  of 
AbigE^l  Simpson  Morbam,  widow  of  John  Wilson 
Morham,  tailor's  cutter,  who  died  on  29th  Jane 
1886,  and  for  the  aliment  and  support  of  their 
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obildien,  and  for  relief  of  all  fntnre  payments  on 
their  behalf. 

The  following  facts  were  established  in  the 
proof : — 

The  pauper  was  married  to  the  deceased  John 
Wilson  Morham  on  27th  Augnst  1876.  At  YThit- 
snnday  1879  the  parties  went  to  reside  at  44 
Albert  Street,  Leith  Walk,  in  the  parish  of  South 
Leith,  and  they  resided  there  until  Whitsunday 
1881.  Morham  and  his  wife  and  family  there- 
after lived  for  more'  than  two  years  at  No.  3 
North  Elliot  Street,  also  in  the  said  parish  of  South 
Leith. 

On  9th  April  1884  Morham  went  to  Oupar  in 
pursuit  of  his  business  as  a  tailor's  cutter ;  he 
lived  in  lodgings  there  until  26th  May  1884,  at 
which  date  he  removed  hia  wife  and  children 
from  North  Elliot  Street,  South  Leith,  where  he 
he  had  left  them,  to  a  house  which  he  had 
taken  for  them  in  Cupar.  Between  9th 
April  and  26th  May,  Morham  bad  been  in  the 
habit  of  returning  to  Leith  on  the  Saturdays  and 
spending  the  Sundays  with  his  wife  and  family. 
In  November  1884  Morham  and  his  wife  and 
family  finally  left  Cupar.  He  died  on  26th  June 
1886.  The  pauper  became  chargeable  in  the 
pursuer's  parish  on  10th  September  1886. 

The  pursuer  contended  that  the  pauper  had  a 
settlement  in  the  pariah  of  South  Leith,  in  respect 
that  her  husband  occupied  and  resided  with  his 
family  in  various  houses  in  the  pariahbetween  Whit- 
sunday 1879  and  Whitsunday  1884  ;  that  Morham 
had  thus  acquired  an  industrial  residential  settle- 
ment in  the  said  parish,  which  at  his  death  was 
transmitted  to  his  wife  and  family,  whose  settle- 
ment was  and  still  continued  to  be  in  the  parish 
of  South  Leith. 

The  defender  contended  that  previous  to  the 
date  at  which  Morham  removed  to  Oupar  (9th 
April  1884)  he  had  not  resided  for  the  period  of 
five  years  continuously  in  the  parish  of  South 
Leith,  and  therefore  that  he  had  not  acquired  a 
residential  settlement  in  said  parish. 

On  4th  February  1888  the  Sheriff-Substitute 
(Butrzbfvbd),  after  findings  in  fact  to  the  effect 
already  stated,  found  that  a  residential  settlement 
bad  been  acquired  by  the  deceased  in  the  pariah 
of  South  Leith,  and  decerned  for  the  amount 
sued  for. 

"J\ro(«.— The  Sheriff-Substitute  bad  the  bene- 
fit of  an  ingenious  argument  on  the  part  of  the 
defender  in  this  case,  but  he  does  not  think  it 
necessary  to  enter  into  a  discussion  of  all  the 
authorities  that  were  cited.  The  doctrine  of  con- 
structive residence  in  the  acquisition  of  a  settle- 
ment is  DOW  settled  by  a  series  of  decisiona,  and 
as  Lord  Shand  observed  in  the  case  of  WaUaee 
V.  Beattie,  1881,  8  R.  345,  '  the  real  test  in  ques- 
tions of  this  kind  is,  tchere  is  the  person's  home  ?' 
In  the  present  instance  the  Sheriff-Substitute 
thinks  that  it  is  not  doubtful  that  the  home  of 
the  pauper's  husband,  for  the  period  of  five  years 
from  the  26th  of  May  1879  to  the  26th  of  May 
1884,  was  in  the  parish  of  South  Leith.  It  is 
true  that  for  about  six  weeks  prior  to  the  term 
of  Whitsunday  1884  he  himself  was  absent  in 
Oupar,  where  he  had  got  work.  But  his  home 
still  continued  to  be  in  South  Leith  where  his 
wife  and  family  still  resided  in  the  house  which 
he  had  taken  up  to  the  Whitsunday  term,  and  he 
joined  them  there  as  often  as  he  oonld  from  a 
Saturday  to  a  Monday,     That   he  considered 


his  home  to  be  in  South  Leith  is  evident  from 
his  letter  to  his  wife,  dated  Sunday  18tb  May, 
in  which  he  says,  'I  am  glad  to  think  that  I 
will  be  home  beside  you  next  Sunday,  and  then 
the  Sunday  after  that  I  will  have  you  all  over 
here  and  settled. " 

The  defender  appealed  to  the  Oourt  of  Session, 
and  argued  that  the  facts  as  set  forth  by  the 
pursuer  showed  that  the  pauper  lived  for  exactly 
five  years  in  the  parish  of  South  Leith,  and  that 
being  so,  the  question  came  to  he,  did  her 
huslwnd  by  leaving  South  Leith  for  Cupar 
within  the  five  years  break  his  own  settlement 
and  that  of  bis  wife  and  family,  or  did  the  faet 
that  his  wife  and  family  continued  to  reside  in 
the  house  they  had  occupied  in  South  Leith, 
continue  his  residence  in  spite  of  his  absence  in 
Oupar?  The  point  was  decided  in  1851  in  the 
case  of  Hodgert  v.  Petrie,  1  Poor  Law  Mag.  350, 
and  in  Hastings  v.  SempU,  1866,  8  Poor  Law  Mag. 
331,  and  1  S.L.R.  123.  The  principles  there 
laid  down  bad  ruled  the  practice  since,  and  it 
was  most  undesirable  that  any  alteration  in  that 
practice  should  now  be  made.  The  rule  was, 
that  when  the  head  of  the  house  removed  his 
residence,  then  the  severance  from  the  parish 
residence  was  complete ;  and  it  should  not 
be  held  to  be  postponed  until  the  last  mem- 
ber of  the  family  left,  or  the  last  piece  of 
furniture  was  removed.  In  the  present  case 
the  position  of  Morham  was  just  as  if  he 
had  asked  a  neighbour  to  give  his  family  shelter 
until  the  home  he  had  taken  for  them  was  ready. 
When  a  husband  changed  from  one  parish  into 
another,  even  if  his  family  might  not  immediately 
come  with  him,  the  time  of  his  residence 
in  the  parish  was  computed  from  the  dale  of  hia 
first  arrival  in  it.  So  looked  at,  the  pauper's 
husband  had  not  a  five  years'  continuous  resi- 
dence in  South  Leith. — BamiUon  v.  Kir/aceod, 
November  18,  1863,  2  Macph.  107;  Sewat  v. 
Hunter,  July  6,  1866,  4  Macph.  1033  ;  Allan  v. 
Shaw,  February  24,  1875,  2  R.  463 ;  Wallaet  v. 
Beattu,  January  6,  1881,  8  B.  345;  Deo*  v. 
Jiixori,  June  17,  1884,  11  B.  945. 

Argued  for  the  respondent  —  So  far  as  the 
intention  of  the  pauper's  husband  oonld  settle 
such  a  question,  it  was  clear  that  he  regarded 
South  Leith  as  his  residence  until  he  finally 
removed  his  family  and  furniture  on  26th  May 
1884  to  Cupar,  for  he  referred  to  it  in  his  letter 
to  hia  wife  as  "home."  Besides,  he  was  merely 
a  lodger  in  Gnpar;  if  he  had  obtained  a  better 
place  in  Edinburgh  or  Leith  than  he  bad  got 
in  Oupar  he  would  never  have  removed  his 
family  to  Oupar  at  all.  There  was  no  evidence 
in  the  case  that  when  he  went  to  Oupar  in 
the  prosecution  of  his  business  he  went  there 
animo  remanendi.  At  the  time  he  went  to  Oupar 
his  taking  a  house  and  bringing  his  family  to 
join  him  was  a  future  event.  Supposing  that 
instead  of  settling  in  Oupar  he  had  moved 
about  as  a  journeyman  tailor,  could  it  have  been 
urged  that  he  had  lost  his  Leith  residence? 
Being  a  mere  lodger,  his  position  was  just  as  if 
he  had  moved  from  place  to  place.  His  residen- 
tial settlement  in  South  Leith  was  not  inter- 
rupted until  he  removed  his  family  to  Oupar  on 
26th  May  WU—Oreig  v.  MOes,  July  19,  1867, 
6  Macph.  1132  ;  Moncrieff  v.  Rou,  January  6, 
1869,  7  Macph.  331 ;  Cruickthank  v.  Oreig,  Jann- 
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ary  10,  1877,  4  B.  267;  Haney  v.  Bodger  dk 
Uoriton,  Deoember  21,  1878,  6  B.  446. 

At  advisiag — 

LoBD  MuBX— In  this  case  the  Sheriff-Snbstitate 
has  proceeded  npon  the  -new  that  John  Wilson 
Morham,  the  paaper's  husband,  after  he  went  to 
reside  at  Cupar  still  continued  to  view  South 
Iieith  as  his  home ;  and  he  thinks  that  as 
Morham's  wife  and  children  still  continued  to 
reside  in  South  Leitb,  and  as  he  visited  them  fre- 
quently on  Saturdays  during  the  time  he  was  in 
Cupar,  that  Morbam's  constructive  residence 
must  in  these  circumstances  be  held  to  be  South 
Ijeith.  The  Sheriff-Substitute  in  coming  to  this 
conclusion  to  a  considerable  extent  has  gone 
upon  the  ground  that  Morham  in  writing  to  his 
wife  spoke  of  South  Leith  as  "home.  Now, 
while  this  Expression  may  be  taken  as  of  some 
importance  in  considering  Morham's  intentions, 
it  can  hardly  be  viewed  as  conclusive  of  the 
present  question,  which  must  depend  largely 
on  the  whole  facts  of  the  case.  These  are  very 
clearly  explained  in  the  evidence  of  Mr  Miles, 
who  says — "I  was  a  draper  in  Cupar  for 
some  years.  I  was  engaged  in  business  there 
in  1881.  I  required  a  cutter  in  the  spring  of 
that  year.  I  was  a  draper,  but  I  also  carried  on 
a  tailoring  business.  It  was  in  the  month  of 
March  that  I  required  a  cutter.  I  advertised  in 
the  SeoUman,  and  had  several  applioations  in 
writing,  including  one  from  John  Wilson  Morham, 
North  Elliot  Street,  Edinburgh.  I  came  across 
and  saw  Mr  Morham,  and  engaged  him.  The 
terms  of  his  engagement  were  £2,  2s.  6d.  a- week, 
and  a  month's  warning  on  either  side.  He  came 
over  to  Cupar  about  the  middle  of  March,  but  I 
could  not  give  the  exact  date,  I  arranged 
lodgings  for  him  with  Mrs  Stark,  16  Crossgate. 
Be  was  with  me  for  seven  months.  He  left  in 
the  month  of  October,  having  got  another  situa- 
tion in  Edinburgh."  The  result  of  this  evidence 
is  to  make  it  clear,  I  think,  that  Morham  entered 
into  a  permanent  engagement  with  Miles,  and 
that  he  made  up  his  mind  to  go  and  settle  in 
Cupar.  And  we  have  all  this  confirmed  by  the 
widow,  who  states  that  as  soon  as  her  husband 
got  employment  from  Miles  he  proceeded  to  take 
a  house  for  his  family  in  order  that  they  might  all 
live  together  in  Cupar.  I  may  observe  that  what 
the  statute  deals  with  is  not  a  "home"  but 
"personal  residence,"  and  that  being  so  we  find 
from  the  evidence  that  Morham  resided  in  Cupar 
from  9th  April  1884 ;  that  he  first  took  lodgings 
for  himself,  and  thereafter  a  house  for  himself 
and  family.  It  is  possible  that  if  he  could  have 
got  a  house  from  the  first  he  would  have  taken  it, 
bat  it  is  likely  that  going  there  in  April  he  had 
to  await  the  arrival  of  the  term ;  and  that  during 
the  interval  he  went  into  lodgings.  From  that 
time  onwards  it  is  clear,  I  think,  that  he  intended 
to  make  Cupar  his  permanent  residence  and  not 
again  to  return  to  Edinburgh.  In  this  state  of 
the  facta  I  cannot  see  any  room  for  the  principle 
of  constructive  residence — a  principle  which  in 
some  of  the  cases  to  which  we  were  referred 
seems  to  have  already  been  carried  far  enough. 
Upon  these  grounds  therefore  I  am  unable  to 
coDOtir  in  the  views  which  have  been  expressed 
by  the  Sheriff-Substitute,  and  I  think  his  inter- 
locutor should  be  recalled. 

liOBD  Adaji— This  is  an  action  by  the  Inspector 


of  Poor  of  the  City  Parish  of  Edinburgh  against 
the  Inspector  of  Poor  of  the  parish  of  South 
Leith,  in  order  to  obtain  repayment  of  certain 
advances  made  by  the  pursuer  to  Abigail  Simp- 
son Morham  and  her  children,  and  in  order  that 
he  may  be  relieved  of  any  future  demands  on 
their  behalf.  The  ground  of  the  pursuer's  claim 
is  that  the  pauper's  husband,  John  Wilson  Mor- 
ham, had  an  industrial  residential  settlement  in 
South  Leith,  in  respect  that  he  had  resided  there 
from  WhiUunday  1879  to  Whitsunday  1884.  If 
this  contention  is  made  out,  then  of  course  there 
can  be  no  relevant  answer  to  the  demand  of  the 
pursuer  for  relief  from  past  and  future  advances. 
In  reply,  however,  the  defender  alleges  that  Mor- 
ham went  to  Cupar  on  or  about  Uie  9  th  April 
1884,  and  that  therefore  the  five  years'  continuous 
residence  in  South  Leith  was  not  made  out.  The 
whole  question  is  one  of  time,  and  in  determin- 
ing it  certain  dates  and  facts  have  to  be  kept 
clearly  in  view. 

Morham  was  a  tailor's  cutter,  and  in  March  or 
April  1884  he  made  an  engagement  with  a  Mr 
Miles,  a  draper  in  Onpor,  on  the  terms  that  he 
was  to  receive  £2,  28.  6d.  a-week,  with  a  month's 
notice  on  either  side.  This  engagement  was 
viewed  by  Morham  as  one  of  a  permanent 
character,  for  he  immediately  proceeded  to 
Cupar,  took  lodgings  for  himself,  and  shortly  - 
after  took  a  house  for  ^himself  and  his  family. 
He  continued  to  reside  at  Cupar,  but  (until  he 
was  joined  by  his  wife  and  children)  he  almost 
always  went  back  to  South  Leith  on  the  Satur- 
days and  spent  the  Sundays  with  his  family.  But 
for  this  Morham's  residence  in  Cupar  was  from 
9th  April  1884  till  October  (when,  getting  a  better 
situation,  he  returned  to  Edinburgh)  continuous. 
Now,  what  is  the  effect  in  law  of  such  a  residence 
as  this  of  Morham's  at  Cupar?  It  is  said  that 
Morham  did  not  personally  reside  at  -Cupar,  but . 
that  he  was  constructively  resident  in  South 
Leith  with  his  wife  and  family.  In  cases  of  con- 
structive residence,  however,  the  absence  is 
generally  temporary  in  its  character ;  the  party 
intends  to  return  to  the  parish  or  district  in 
which  he  is  held  constructively  to  reside,  and 
that  is  what  distinguishes  the  present  case  from 
those  of  ordinary  constructive  residence.  Here 
the  residence  which  Morham  took  up  in  Cupar 
was  intended  to  be  a  permanent  residence,  and 
he  arranged  that  his  wife  and  children  should 
come  over  to  him  there  as  soon  as  he  had  suc- 
ceeded in  securing  a  house.  He  never  intended 
to  return  to  the  parish  of  South  Leith,  therefore 
his  personal  permanent  residence  was  Cupar,  and 
it  is  the  personal  permanent  residence  that  must, 
in  cases  like  the  present,  be  looked  for. 

Upon  these  grounds  I  think  the  judgment  of 
the  Sheriff-Substitute  is  wrong,  for  Morham's 
absence  from  South  Leith  after  9th  April  1884 
certainly  broke  the  continuity  of  his  residence 
there.  In  coming  to  this  decision  I  do  not  think 
that  we  are  in  any  way  going  against  the  prin- 
ciple of  the  earlier  decisions  to  which  we  were 
referred. 

LoBD  KiNMXAB — The  question  we  have  to 
determine  is,  whether  the  residence  of  Morham 
at  Cupar  from  the  9th  April  1884  and  onwards 
was  casual,  or  whether,  Cupar  being  recognised 
as  his  permanent  personal  residence,  it  is  his 
absence  therefrom  that  is  to  be  viewed  as  casual  7 


Digitized  by 


Google 


22 


The  Scottish  Law  Beporter.—  Vol.  XX  VI. 


[Onig  r.  Bimpaon, 
Oot.  M,  1888. 


Now,  on  the  eridence  it  is  dear,  I  think,  that 
MoTbam  intended  to  leave  Leith  and  settle  in 
Gapar,  and  that  he  began  a  period  of  indnstiial 
settlement  in  Oapar  in  April  1884. 

With  regard  to  the  deoisions  to  which  we  were 
referred,  the  only  ones  which  have  any  application 
are  those,  the  principles  of  which  are  in  accord- 
ance with  the  views  eipiessed  by  yonr  Lordships, 
and  in  which  I  concur.  As  to  the  other  class  of 
oases  connected  with  constrnctive  residence, 
these  have  not  to  my  mind  any  bearing  on  the 
present  case.  The  only  question  which  we  have 
to  consider  is,  whether  the  permanent  residence 
of  this  man  was,  after  9th  March  1884,  Cupar  ? 
And  I,  for  my  part,  think  it  was. 

The  LoBD  Fbesidknt  was  absent  from  illness. 

LosD  Shams  was  absent  on  oircoit 

The  CJonrt  pronounced  the  following  inter- 
locutor : — 

"Snstain  the  appeal,  reoal  the  inter- 
locutor appealed  against,  and  find  as  matter 
of  fact  (1)  that  John  Wilson  Morham,  a 
tailor's  cutter,  died  on  29th  June  1886,  sur- 
vived by  his  wife  Mrs  Abigail  Simpson  or 
Morham,  and  several  youog  children ;  (2) 
that  on  lOth  September  1886  the  said  Mrs 
Abigail  Simpson  or  Morham  became  charge- 
able to  the  City  parish  of  Edinburgh,  in 
which  she  was  residing  with  her  children, 
and  that  she  was  at  that  time  and  has  ever 
since  continued  to  be  a  proper  object  of 
parochial  relief ;  (3)  that  between  the  10th 
September  1886  and  the  Ist  October  1887  the 
pursuer  as  Inspector  of  Poor  of  the  said  City 
parish  advanced  to  Mrs  Morham  for  behoof 
of  herself  and  her  children  sums  amounting 
in  all  to  £20,  lis.  id.,  conform  to  account 
No.  4  of  process ;  (4)  that  the  said  John 
Wilson  Morham  had  not  continuously 
resided  in  the  parish  of  South  Leith  for  the 
period  of  five  years  immediately  preceding 
the  26th  May  1884  :  Find  in  these  circum- 
stances in  point  of  law  that  the  said  John 
Wilson  Morham  had  not  acquired  for  him- 
self and  for  his  wife  and  children  a  residen- 
tial settlement  in  that  parish,  which  they 
retained  at  his  death,  and  that  the  appellant, 
the  Inspector  of  the  parish  of  SouUi  Leith, 
is  not  liable  for  the  sum  sued  for,  or  for  the 
future  aliment  of  the  said  Abigail  Simpson 
or  Morham  and  her  children ;  therefore  sus- 
tain the  defences,  assoilzie  the  defender  from 
the  conclusions  of  the  action,  and  decern," 
Ac, 

Counsel  for  Appellant  (Defender)— Guthrie 
Smith  — Salvesen.  Agents  — Snody  4  Asher, 
S.S.O. 

Counsel  for  Respondent  (Pursuer)— Balfour, 
Q.C.— J.  A.  Beid.  Agents— Curror,  Cowper,  & 
Ourror,  W.S. 


Friday,  October  26. 

SECOND    DIVISION. 

[Sheriff  of  Renfrew. 
SMITH   &   H'BRIDE   V.   SUITH. 
Partnerthip  —  Ooodailt  —  Sight  to  Ute  Pirm't 
Name. 

James  Smith  and  Joseph  M 'Bride  carried 
on  business  under  the  iirm  name  of  "Smith 
&  M'Bride."  The  partnership  was  dissolved 
in  1884,  James  Smith  buying  the  goodwill 
of  the  business,  which  he  continued  to  carry 
on  under  his  own  name  of  James  Smith, 
but  without  having  renounced  his  sole  right 
to  the  firm's  name  of  "Smith  &  M'Bride." 
In  188.5  Joseph  M'Bride,  along  with  William 
Smith,  brother  of  James  Smith,  and  D. 
M'Kelvie,  set  up  a  similar  business  in  the 
same  town  under  the  firm  of  "M'Bride, 
Smith,  &  M'Kelvie."  In  1887  M'Kelvie  re- 
tired, and  Joseph  M'Bride  and  William  Smith 
continued  the  business,  but  designated  their 
firm  as  "Smith  &  M'Bride,"  which  was  the 
name  of  the  original  partnership  between 
Joseph  M'Bride  and  James  Smith.  Hdd 
that  the  latter  was  entitled  to  interdict 
Joseph  M'Bride  and  William  Smith  from 
using  the  firm  name  of  "Smith  &  M'Bride." 
Previous  to  August  1884  James  Smith  and  Joseph 
M'Bride  carried  on  business  in  partnership  as 
aerated  water  manufacturers  at  premises  in 
Sugarhouse  Lane  and  Wnverley  Lane,  Greenock, 
under  the  firm  name  of  "  Smith  *  M'Bride." 

Upon  20th  August  1884  the  firm  was  dissolved 
by  agreement  between  the  partners,  under  which 
M'Bride  sold  to  Smith  for  £300  his  share  and 
interest  in  the  business,  and  Smith  took  over  all 
the  liabilities  of  the  firm,  and  obtained  right  to 
collect  all  debts  due  to  the  firm,  and  to  the  good- 
will of  the  business.  The  following  notice  of 
dissolution  of  partnership  appeared  in  the  Edin- 
burgh Gazette  of  22nd  August  1884— "The  co- 
partnership hitherto  carried  on  by  Smith  & 
M'Bride,  aerated  water  manufacturers  in  Green- 
ock, by  the  subscribers,  the  sole  partners  thereof, 
has  this  day  been  dissolved  by  mutual  consent. 
The  subscriber  James  Smith  has  acquired  the 
said  business,  with  goodwill,  and  whole  machin- 
ery and  stock-in-trade.  He  will  continue  to 
carry  on  said  business  in  his  own  name,  and  he 
is  authorised  to  receive  payment  of  all  outstand- 
ing debts  due  to  said  firm,  and  he  undertakes  to 
pay  all  liabilities  due  by  the  firm."  Thereafter 
James  Smith  continued  to  carry  on  business 
in  his  own  name  at  the  same  premises  as  for- 
merly. 

Upon  24th  December  1885  M'Bride  formed  a 
partnership  with  William  Smith,  brother  of  the 
said  James  Smith,  and  David  M'Kelvie,  and  under 
the  firm  of  "  M'Bride,  Smith,  &  M'Kelvie"  they 
carried  on  business  as  lerated  water  manufac- 
turers at  61  Nicolson  Street,  Greenock,  until 
27th  August  1887,  when  M'Kelvie  retired  from 
the  partnership.  Thereupon  M'Bride  and  William 
Smith  continued  to  carry  on  the  business,  but 
changed  the  name  of  the  firm  to  "Smith  & 
M'Bride." 

In  September  1887  Jnmes  Smith  brought  a 
petition  in  the  Sheriff  Court  at  Greenock  against 
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M 'Bride  and  William  Smitli  to  have  them  inter- 
dicted from  trading  under  the  firm  name  or  style 
of  "  Smith  &  M'Bride. " 

The  pursuer  averred  that,  although  he  com- 
monly used  his  ovn  name  in  thd"  conduct  of  his 
business,  he  had  not  by  agreement  or  otherwise 
parted  with  his  right  to  use  the  style  or  firm  of 
"Smith  &.  M'Bride,"  which  be  acquired  when  he 
purchased  the  goodwill  of  that  business  in  1884  ; 
that  he  was  still  known  as  "Smith  &,  M'Bride  ;" 
that  he  was  entitled  to  the  sole  use  of  that  firm's 
name ;  and  that  he  had  suffered  loss  and  injury 
in  his  business  through  the  defenders'  unwar- 
rantable assumption  of  that  name.  He  had  in- 
timated to  the  defenders  that  he  would  be  satis- 
fied if  they  made  the  name  "M'Bride  &  Smith," 
which  it  should  have  remained  when  M'Eelvie 
retired,  or  even  if  they  made  it ' '  William  Smith  & 
M'Bride,"  but  they  had  refused  to  accede  to  either 
of  these  proposals. 

The  defenders  averred  that  by  the  terms  of 
the  OazetU  notice  {mpra)  the  pursuer  had  re- 
nounced any  right  he  might  have  hod  to  the  firm's 
name  ;  that  the  old  firm's  name  was  extinct, 
and  that  upon  M 'Eel  vie's  retirement,  "because  of 
certain  re-arrangement  of  their  business  and  other- 
wise the  defenders  resolved  thereafter  to  change 
theis-firm's  name  into  that  of  Smith  &  M'Bride," 
the  actual  names  of  the  only  remaining  partners. 

The  Sheriff-Substitute  (Nxoolsom)  pronounced 
this  interlocutor : — [After  findings  in  fact  in 
terms  of  the  above  narrative] — "Finds  in  law 
that  the  defenders  are  not  entitled  to  assume  and 
nse  the  name  of  the  firm  whose  business  and 
goodwill  the  pursuer  purchased  from  the 
defender  M'Bride :  Grants  interdict  in  terms  of 
the  prayer  of  the  petition,  &o. 

"  Note. — '  It  seems  settled  law,'  says  Olark  on 
Partnership,  p.  1431,  'that  when  the  goodwill  of 
a  business  has  been  sold,  the  seller  may  re- 
commence a  siinilar  business  in  the  neighbour- 
hood of  the  old  premises,  the  only  restrictions 
on  this  right  being  that  in  the  case  of  a  firm  the 
seller  shall  not  assume  the  old  name,  or  represent 
himself  as  the  successor  of  the  former  concern. ' 
I  presume  that  if  the  pursuer  had  continued  to 
nse  the  firm  name  of  '  Smith  &  M'Bride'  the 
defenders  would  not  have  ventured  to  assume  it. 
Their  defence  is  that  he  abandoned  his  right  to 
the  name,  and  agreed  to  do  so.  His  intimating 
-in  the  advertisement  of  the  dissolution  of 
partnership  that  he  will  continue  to  carry  on  the 
business  in  his  own  name  cannot  be  so  inter- 
preted. His  choosing  to  carry  on  the  business 
in  his  own  name,  and  announcing  it  publicly, 
did  not  imply  that  he  gave  up  the  right  to  tbe 
firm  name,  which  he  acquired  along  with 
M'Bride's  share  of  the  business  and  the  good- 
will, and  had  thenceforth  the  exclnsive  right  to 
nse.  He  says  he  still  carries  on  the  business  in 
the  old  premises,  under  the  old  name  and  his 
own,  but  there  is  no  proof  of  this,  and  in  the 
Directory  he  appears  only  as  'James  Smith, 
Aerated  Water  Manufacturer.'  Be  that  as  it 
may,  be  acquired  the  right,  and  he  has  not  lost 
it,  to  the  firm  name  of  'Smith  &  M'Bride,'  by 
which  he  says  he  is  still  known  in  the  conduct  of 
his  bnsiness.  When  the  defenders  parted  with 
M 'Eel vie  tbe  name  of  the  firm  had  to  be 
changed,  and  the  omission  of  M'Eelvie  was  all 
that  was  necessary.  Instead  of  '  M'Bride,  Smith 
k  M'Eelvie,'  it  thonld  thenceforth  have  been 


■M'Bride  &  Smith.'  But  instead  of  that,  the 
name  of  the  junior  partner  has  been  put  first, 
and  that  of  the  senior  second.  Why  so?  'Be- 
cause of  certain  re-arrangement  of  their  bnsiness 
and  otherwise,'  say  the  defenders  (art.  4). 
'  Otherwise  '  is  a  very  vague  and  comprehensive 
word,  and  if  here  I  take  it  to  mean  '  because  the 
name  of  Smitb  &  M'Bride  was  already  well 
known  in  the  trade,  while  that  of  M'Bride  & 
Smith  was  new, '  I  believe  I  rightly  interpret  the 
words  and  the  conduct  of  the  defenders.  Their 
further  explanation  that  the  new  name  'was 
simply  adopted  because  of  the  individual  part- 
ners composing  said  firm  having  said  names,'  I 
must  regard  as  scarcely  tolerable,  if  not  simply 
incredible. 

"That  the  assumption  of  this  name  by  the 
defenders,  and  tbe  consequent  confusion  of  a 
new  firm  with  an  older  firm  represented  by  the 
pnrsuer  is  injurious  to  faim,  and  that  he  is 
entitled  to  be  protected  from  such  injury,  I  can- 
not doubt." 

The  defenders  appealed  to  the  Sheriff  (Mom- 
gbeiff),  who  dismissed  the  appeal,  and  added  the 
following  note  : — "The  Sheriff-Substitute's  judg- 
ment is  clearly  right.  Whatever  may  be  tbe 
defenders'  legal  rights,  there  can  be  little  doubt 
as  to  their  animus  or  intention  in  adopting  the 
firm  of  'Smith  &  M'Bride,' viz.,  to  obtain  any 
benefit  that  was  to  be  derived  from  the  name  of 
the  old  firm.  The  Sheriff-Substitute  has  ex- 
plained this  so  fully  that  I  need  add  nothing. 
As  to  the  law  of  the  case,  I  think  that  in  a 
question  with  a  partner  who  has  sold  his  interest 
in  the  '  goodwill '  of  a  business  it  must  be  held 
that  he  loses  the  right  to  nse  the  old  firm.  This 
is  correctly  laid  down  by  Lindley  on  Partnership 
(4th  edition)  p.  861 — '  The  purchaser  of  a  good- 
will of  B  business  acquires  the  right  not  only  to 
represent  himself  as  the  succeesor  of  those  who 
formerly  carried  it  on,  but  also  to  prevent  other 
persons  from  doing  tbe  like.'  In  the  case  to 
which  he  refers  (which  closely  resembles  tbe 
present),  viz.,  Churton  v.  Douglas,  1859,  John- 
son's Chan.  Beps.  p.  174,  there  will  be  found 
a  valuable  exposition  of  the  law  by  Yice-Chan- 
cellor  Page  Wood,  which  fully  supports  the 
statement  in  tbe  text. 

'  "  It  is  said  that  the  pursuer  bound  himself  not 
to  assume  the  name  of  the  old  firm.  I  do  not  so 
read  the  notice  in  the  Oazette.  That  notice 
means  no  more  than  this,  that  it  was  the  inten- 
tion of  the  pursuer  to  carry  on  the  business 
in  his  own  name  ;  and  I  think  it  is  clear  that  he 
would  have  been  at  least  entitled  to  have  added, 
'Successor  of  Smith  &  M'Bride,'  if  be  had 
thought  fit.  Even  if  the  pursuer  were  not 
entitled  to  nse  the  old  name  of  '  Smith  &  M'Bride' 
(which  I  do  not  affirm),  it  by  no  means  would 
follow  that  M'Bride,  who  was  bought  out,  and 
had  assigned  his  whole  interest  in  the  concern  to 
Smith,  was  entitled  to  do  so,  and  represent 
himself  as  carrying  on  the  business  of  the  old 
firm.  As  to  the  time  which  had  elapsed  without 
the  pursuer  using  the  old  firm's  name  (if  this  is 
tbe  case)  I  think  a  sufficient  explanation  is,  that 
until  the  assumption  of  the  name  by  the  defen- 
ders it  was  quite  understood  by  the  public  that 
the  pursuer  was  carrying  on  the  business  of  the 
old  firm.  I  therefore  think  that  he  is  entitled  to 
the  protection  sought,  and  that  interdict  has 
been  rightly  granted." 
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The  defenders  appealed  to  the  Court  of 
Session. 

Argued  for  the  appellants — The  law  pnt  no 
restraint  upon  people  using  their  own  names  to 
form  a  firm  name,  although  there  might  be 
another  firm  of  the  same  name  in  existence 
carrying  on  a  similar  business,  provided  there 
was  no  suspicion  of  fraud  in  the  transaction. 
Everything  here  was  done  in  bona  fide.  Besides, 
James  Smith  had  renounced  any  right  to  the 
name  of  "  Smith  &,  M 'Bride,"  which  had  become 
extinct.  It  could  not  be  argued  that  this  com- 
bination of  names  was  never  to  be  revived 
in  Greenock  without  James  Smith's  consent. — 
Burgtu  t.  Burgas,  March  17,  1863,  3  De  Q.  M. 
&  Ot.  896. 

Argued  for  the  respondent — He  had  bought 
the  goodwill  of  the  business  of  Smith  &  M'Bride, 
and  with  it  the  sole  right  to  use  the  firm's  name. 
He  had  continued  to  use  the  articles  which 
he  bad  bought,  and  which  were  stamped  with  the 
name  "Smith  <(  M'Bride."  He  received  letters  so 
addressed.  The  name  had  not  become  extinct 
M'Bride  &  William  Smith  had  gone  out  of  their 
way  to  put  the  junior  partner's  name  first  when 
M'Kelvie  retired,  in  order  to  deriye  any  benefit 
which  might  arise  from  the  use  of  a  name  well 
known  in  the  trade.  His  proposals  had  been 
most  reasonable,  and  as  they  had  not  been 
acceded  to  he  was  forced  to  apply  for  the  interdict 
to  which  he  was  entitled.  —  Churton  v.  Douglai, 
March  17,  1859,  Johnson's  Ohan.  Beps.  174  ; 
Lev!/  V.  Walker,  February  6, 1879, 10  Oh.  Div.  436. 

At  advising — 

LoBD  YouNO — This  is  an  application  by  a  parly 
who  purchased  a  going  soda-water  making  busi- 
ness, with  its  goodwill  and  stock-in-trade,  to  have 
the  party  from  whom  he  made  the  purchase  and 
another,  now  associated  with  him  in  a  similar 
business,  from  adopting  the  iiame  of  the  business 
which  with  the  goodwill  was  so  purchased.  The 
SherifF-Snbstitnte,  after  finding  the  facts,  finds  in 
law  that  "  the  defenders  are  not  entitled  to  assume 
and  use  the  name  of  the  firm  whose  business  and 
goodwill  the  pursuer  purchased  from  the  de- 
fender M'Bride,"  and  grants  interdict  accord- 
ingly. I  think  that  that  judgment  is  right  in  fact 
— indeed  the  facts  are  not  disputed— and  in  law. 
It  would  require  a  strong  case  to  restrain  any 
man  from  carrying  on  a  business  in  his  own 
name,  but  here  a  business,  which  had  been  carried 
on  apparently  successfully  under  the  firm  of 
Smith  &  M'Bride,  was  purchased  by  the  senior 
partner  Smith,  with  admittedly  the  exclusive 
right  to  use  the  firm's  name,  while  M'Bride,  from 
whom  it  was  bought,  associated  two  new  partners 
with  himself — one  Smith,  a  brother  of  his  late 
partner,  to  whom  he  had  sold  the  business,  and 
a  new  man  called  M'Kelvie — and  then  set  up  a 
similar  business  under  the  title  of  "M'Bride, 
Smith,  &  M'Kelvie."  Whether  this  was  a  proper 
proceeding  in  the  circumstances  need  not  be  in- 
quired into,  but  he  was  clearly  within  his  legal 
rights.  This  new  firm  does  not  seem  to  have 
answered,  and  M'Kelvie  retired.  M'Bride  & 
Smith  were  thus  left  alone  and  they  suddenly  in 
September  1887  inverted  their  firm's  names,  put- 
ting the  junior  partner  first  and  the  senior  partner 
second,  which  brought  the  firm  exactly  to  what 
the  old  one  bad  been,  which  had  been  sold  just 
three  years  before.     Both  Sheriffs  find  that  the 


objeot — and  the  only  object — of  thus  inverting  the 
names  was  to  obtain  any  benefit  which  might  be 
derived  from  the  name  of  the  old  firm,  and  no 
other  explauation  has  been  ofFered  to  the  repeated 
questions  of  this  Court.  It  is  the  obvious  reason 
which  occurs  to  anyone,  and  which  was  pro- 
minently and  almost  unpleasantly  assigned  to  it 
by  both  SherifFii  some  months  ago,  and  which  has 
not  yet  found  any  other  explanation. 

I  am  therefore  of  opinion  that  the  judgments 
of  the  Sheriffs  are  in  the  ciroumstanoes  right, 
and  that  we  ought  to  affirm  them,  and  dismiss 
the  appeal  with  expenses. 

LoBD  RnraEBruBD  Clabk— I  agree. 

LoBD  Lie — It  is  well  settled  in  law  that  no 
man  who  sells  a  business  and  its  goodwill  is  en- 
titled to  do  anything  to  derogate  from  his  own 
grant  to  the  purchaser.  There  is  no  ground  here 
for  holding  that  the  purchaser  had  renounced 
any  right  he  had  to  the  firm's  name.  I  therefore 
ooncur. 

Counsel  for  the  Defenders  (Appellants) — 
M'Lennan.     Agents — Miller  &  Murray,  S.S.C. 

Counsel  for  the  Pursuer  (Bespondent)— Shaw 
— Graham  Stewart.  Agents — Emslie  &  Guthrie. 
S.S.C. 


Tuesday,  Oetoher  30. 
FIBST     DIVISION. 

MARSHALL  AND  OTHERS  V.  HELVILLE's 
TRUSTEES. 

Succenion  —  Vetting  —  Interpoted    Liferent  — 
ClavM  of  Survivorship. 

A  testator  directed  his  trustees  to  convey 
his  heritage  to  his  two  daughters  equally  be- 
tween them  in  liferent,  and  to  certain  grand- 
children named,  and  to  grandchildren  niuei- 
turi,  "equally  among  them,  shore  and  share 
alike,  any  of  whom  failing  the  share  or  shares 
of  the  deceaser  or  deceasers  to  the  survivors 
equally  among  them,  share  and  share  alike, 
in  fee." 

Held  that  the  right  to  their  shares  did  not' 
vest  in  the  grandchildren  till  the  period  of 
distribution,  which  was  the  death  of  each 
lif erenter  as  to  the  portion  liferented  by  her. 
David  Melville,  merchant  in  Greenock,  died 
on  30th  September  1845,  leaving  a  trust-disposi- 
tion and  settlement  and  two  codicils,  dated 
respectively  8  th  December  1886,  80th  November 
1838,  and  llth  April  1843.  By  the  said  trust- 
disposition  and  settlement  he  disponed  to  certain 
trustees  therein  mentioned  his  whole  estate, 
moveable  and  heritable,  in  trust  for  the  ends, 
uses,  and  purposes  therein  mentioned.  After 
providing  for  the  disposal  of  his  moveable  estate 
he  proceeded  as  follows: — "In  the  seventh 
place,  that  my  said  trustees,  acceptors  or 
acceptor,  survivors  or  survivor  of  them,  the 
major  number  accepting  and  surviving  being  a 
quorum,  shall,  so  soon  as  they  see  fit,  give, 
grant,  and  dispone  to  and  in  favour  of  the  said 
Mrs  Martha  Melville  or  Simpson  and  Mrs 
Catherine  Melville  or  King,   equally   between 
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them  in  liferent,  for  their  liferent  use  respeetiTely 
allenarly,  and  in  the  erent  of  any  one  of  them 
deceasing  without  leaving  lawfol  issue  of  her 
body,  the  share  of  deceased  to  be  giren  and  dis- 
poned and  to  belong  to  the  daughter  BarTiring  in 
liferent,  for  her  liferent  nse  allenaily,  bat  ex- 
olnding  ihejutnutriti  ot  her  present  husband,  or 
any  future  husband  sbe  may  marry ;  and  to  the 
said  Catherine  Melville  Simpson  and  John 
King,  my  grandchildren  lawfully  bom,  apd 
other  grandchildren  to  be  lawfully  bom,  by  my 
said  two  daughters,  of  their  present  or  any  future 
marriage,  equally  among  tbem,  share  and  share 
alike,  any  of  whom  failing  ihe  share  or  shares  of 
the  deceased  or  deceasers  to  the  sarviTOrs  equally 
among  them,  share  and  share  alike,  my  whole 
heritable  subjects  and  estates  before  described 
in  fee."  The  heritable  estate  of  the  deceased 
was  situated  partly  iu  Greenock  and  partly  in 
Helensburgh.  The  above  direction  as  to  the 
disposal  of  his  heritable  estate  was  subseqaently 
revoked  as  to  his  Helensburgh  properties  by  the 
second  codicil  to  his  will,  but  remained  in  force 
as  to  the  Greenock  properties.  The  testator 
also  by  the  same  deed  appointed  a  free  yearly 
allowance  to  be  made  to  his  widow,  which  he 
subsequently  increased  by  bis  first  codicil.  He 
was  survived  by  his  widow,  who  died  in  1859, 
and  by  his  daughters  Mrs  Simpson  and  Mrs 
King,  who  were  his  only  children. 

Mrs  Simpson  died  on  Ist  December  1886,  and 
Mrs  King  was  living  at  the  date  when  this  case 
was  presented  to  the  Court. 

Mrs  Simpson's  children  were  five  in  number. 
Two  survived  their  mother,  namely,  Mrs  Marshall 
and  Mrs  Fraser,  two  of  the  parties  of  the  first 
part.  The  ether  three  predeceased  their  mother, 
viz.,  (1)  David  Melville  Simpson,  who  died  6th 
August  1883,  intestate,  leaving  a  widow  and 
children.  His  eldest  son  was  David  Melville 
Simpson,  one  of  the  parties  of  the  second  part. 
(2)  Alexander  Simpson,  who  died  in  1858,  leaving 
no  issue,  and  (3)  John  Simpson  who  died  in 
April  1886,  leaving  a  widow  and  two  children. 
His  only  son  was  John  Ewing  Melville  Simp- 
son, born  in  July  1885,  one  of  tbe  parties  of 
the  first  part.  Under  a  general  settlemeut  exe- 
cuted by  John  Simpson  his  whole  estate  was 
conveyed  to  his  widow  Mrs  M'Innes  or  Simpson, 
one  of  the  parties  of  the  first  part. 

Mrs  King  had  two  children.  (1)  David  King, 
who  died  in  1868,  and  (2)  John  King,  one  of  the 
parties  of  the  second  part. 

A  difference  of  opinion  having  arisen  as  to  the  ) 
disposal  of  these  Greenock  properties,  a  special 
case  was  presented  to  the  Conrt  to  have  the 
question  determined.  The  point  upon  which 
doubt  was  entertained  was  as  to  what  was  to  be 
done  with  the  shares  which  Alexander  Simpson, 
who  died  in  1853,  and  David  King,  who  died  in 
1863,  would  have  taken,  had  they  survived  the 
death  of  Mrs  Simpson  ;  and  the  decision  of  that 
question  necessarily  depended  on  whether  at  the 
time  of  their  death  they  had  a  vested  right  in 
these  shares  or  not. 

The  opinion  of  the  Court  was  requested  upon 
the  following  questions: — "(1)  Did  the  fee  of 
tbe  said  Greenock  properties  vest  in  the  testator's 
grandchildren  or  their  issue  at  the  testator's 
death,  or  otherwise  at  a  period  prior  to  the  deaths 
of  the  said  Alexander  Simpson  in  1853,  and 
David  King  in  1863  ?    Or  was  vesting  postponed 


till  the  death  of  his  daughter  Mrs  Martha  Melville 
or  Simpson,  or  otherwise  till  a  period  subsequent 
to  the  deaths  of  Alexander  Simpson  in  1853,  and 
David  King  in  1863  ?  (2)  Do  the  said  Greeqock 
properties  fall  to  be  divided  into  five  equal 
shares,  one  of  which  is  to  be  conveyed  to  each  of 
Mrs  Marshall,  Mrs  Fraser,  John  King,  David 
Melville  Simpson,  and  John  Ewing  Melville 
Simpson,  or  into  seven  equal  shares,  which  fall 
to  be  conveyed  as  follows: — One  share  each  to 
Mrs  Marshall,  Mrs  Fraser,  and  John  Ewing 
Melville  Simpson,  and  two  shares  to  be  conveyed 
to  each  of  John  King  and  David  Melville  Simp- 
son ;  or  in  what  other  proportions  or  shares  do 
the  same  fall  to  be  diivided  among  the  bene- 
ficiaries 7" 

The  first  parties  maintained  thatihe  vesting  ot 
these  properties  did  not  take  place  until  the  death 
of  the  testator's  daughter  Mrs  Simpson,  or  other- 
wise until  a  period  subsequent  to  the  deaths  of 
Alexander  Simpson  in  1853  and  David  King  in 
1863,  and  that  the  properties  should  be  divided 
into  five  equal  shares,  one  of  which  should  be 
conveyed  to  each  of  Mrs  Marshall,  Mrs  Fraser, 
John  King,  David  Melville  Simpson,  and  John 
Ewing  Melville  Simpson.  The  necessary  result 
of  a  survivorship  clause  where  there  was  an  inter- 
posed liferent  was  to  postpone  vesting  till  the 
period  of  distribution  —  Young  v.  Bobertton, 
February  11,  1862,  4  Macq.  31i  (per  Lord  West- 
bury,  p.  319)  ;  SneU  v.  Wliite,  May  24,  1872,  10 
Macph.  745;  M' Alpine  v.  SCudMme,  &c.,  May 
20,  1883,  10  B.  837. 

The  parties  of  the  second  part  maintained 
that  vesting  took  place  a  morte  tettatorit,  or 
otherwise  at  a  period  priolr  to  the  deaths  of 
Alexander  Simpson  and  David  King,  and  that 
the  properties  should  be  divided  into  seven 
shares,  one  of  which  should  be  conveyed  to 
each  of  the  five  persons  named  by  the  first 
parties,  leaving  two  shares  to  be  dealt  with  as 
follow  —  One  to  be  conveyed  to  John  King  as 
heir  of  his  deceased  brother  David  King,  and  the 
other  share  to  be  conveyed  to  David  Melville 
Simpson  as  heir  of  his  father,  who  was  heir  of 
conquest  to  Alexander  Simpson.  ' '  Any  of  whom 
failing"  meant  any  of  whom  failing  prior  to  the 
death  of  the  testator.  There  were  specialties  in 
the  case  of  Young  v.  Roberiwn  distinguishing  it 
from  the  present  case,  and  consequently  it  was 
not  decisive  on  the  question  of  construction  to 
be  decided  here.  BnM'»  cose^gain,  differed  from 
the  present  as  there  was  uo  interposition  of  a 
trust  there.  An  interposed  liferent  did  not  neces- 
sarily defer  vesting  till  the  period  of  distribution. 
In  many  oases  where  there  was  a  destination-over 
it  had  been  held  that  vesting  took  place  a  morte 
testatorit. 

At  advising — 

LoBD  FsEstDKNi — The  clause  requiring  con- 
struction in  this  settlement  is  that  which  occurs 
in  the  seventh  head  of  the  deed.  In  construing 
this  clause  I  do  not  think  we  get  much  light  from 
other  portions  of  the  deed,  or  even  from  the  codi- 
cils. The  testator  contemplated  generally  that 
his  two  children  should  have  the  liferent  of  the 
properties  mentioned,  and  that  the  fee  should  be 
equally  divided  among  the  children  of  his  two 
daughters.  There  were  two  grandchildren  alive 
at  the  time  of  the  making  of  the  testament — one 
daughter  of  Mrs  Simpson  and  one  son  of  Mrs 
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King — and  they  are  mentioned  in  the  deed  as  the 
parties  to  whom  the  fee  of  the  properties  was  to 
be  cosreyed,  but  provigion  is  also  made  for  grand- 
children luucituri,  and  grandchildren  nascUuri 
are  obvionsiy  to  be  placed  in  the  same  position 
as  those  named  in  the  deed.  Kow,  the  clause  of 
the  deed  is  expressed  in  this  way — "My  trnstees 
shall,  so  soon  as  they  see  fit,  give,  grant,  and 
dispone  to  and  in  favour  of  the  said  Mrs  Martha 
Melville  or  Simpson  and  Mrs  Catherine  Melville 
or  King,  equally  between  them  in  liferent,  for 
their  liferent  use  respectively  allenarly,  and  in 
the  event  of  any  one  of  them  deceasing 
without  leaving  lawful  issue  of  her  body,  the 
share  of  deceased  to  be  given  or  disponed  and 
to  belong  to  the  daughter  surviving  in  liferent 
for  her  liferent  use  allenarly."  Now,  it  may  be 
as  well  to  stop  there  for  the  porpose  of  disposing 
of  this  part  of  the  clause.  Mrs  Simpson  died 
in  1886,  but  she  left  issue,  and  therefore  this 
part  of  the  clause  did  not  take  effect — her  liferent 
expired,  and  did  not  transmit  to  her  sister — so 
that  part  of  the  clause  is  out  of  the  case  altogether. 
The  clause  then  proceeds  to  exclude  expressly  the 
jut  mariti  at  her  husband,  present  or  future,  and 
thereafter  goes  on  thus — "And  to  the  said 
Catherine  Melville  Simpson  and  John  King, 
my  grandchildren  lawfully  bom,  and  other 
grandchildren  to  be  lawfully  born,  by  my  said 
two  daughters  of  their  present  or  any  future 
marriage,  equally  among  them,  share  and  share 
alike,  any  of  whom  failing  the  share  or  shares  of 
the  deceaser  or  deoeasers  to  the  survivors  equally 
among  them,  share  and  share  alike,  my  whole  herit- 
able subjects  and  estates  before  described,  in  fee." 
Now,  the  one  party  contends  that  the  fee  vested  a 
morte  testatorU,  and  it  is  maintained  that  the  effect 
of  this  is  that  all'  the  grandchildren  who  were  in 
existence  at  the  testator's  death,  or  who  came 
into  existence  afterwards,  are  entitled  equally  to 
share  in  the  fee  of  these  properties.  That,  it 
appears  to  me,  is  to  ignore  altogether  the  most 
important  part  of  the  destination — the  danse  of 
survivorship — which  is  expressed  in  terms  which 
I  should  have  thought  it  was  only  possible  to 
construe  in  oneway.  "Any  of  whom"  neces- 
sarily means  any  one  of  the  grandchildren, 
whether  named  in  the  deed  or  afterwards  bom. 
If  any  one  falls,  then  his  share  goes  to  the  sur- 
vivors. It  is  needless  to  say  that  the  grand- 
children to  be,  bom  could  not  very  well  fail  by 
predeceasing  the  testator,  therefore  the  clause  of 
survivorship  never  applied  to  them,  and  it  must 
be  construed  to  apply  to  those  parties  who  may 
fail  at  some  other  period  than  the  death  of 
the  testator.  And  when  vesting  'did  not  take 
place  at  the  death  of  the  testator,  the  next  inquiry 
is  what  is  the  period  of  distribution  7  For  the 
death  of  the  testator  not  being  the  period  of  vest- 
ing it  is  very  difficult  to  find  any  other  period 
of  vesting  except  the  period  of  distribution,  if 
we  except  some  special  cases  where  the  testator 
has  either  expressly  or  by  implication  assigned  a 
term  of  vesting  other  than  the  period  of  distribu- 
tion. Such  cases  have  occurred,  but  where  no 
other  period  is  suggested  the  term  of  vesting  is 
either  (1)  the  death  of  the  testator,  or  (2)  the 
period  of  distribution.  There  is  no  choice 
except  between  these  two ;  it  is  a  mere  alterna- 
tive which  it  is.  Now,  I  consider  that  to  take 
the  death  of  the  testator  as  the  term  of  vesting  is 
impossible  and  inconsistent  with  the  undoubted 


nature  and  scope  of  the  provision  in  the  deed, 
and  against  the  plain  words  of  the  clause. 

The  next  thing  accordingly  to  consider  is 
what  is  the  period  of  distribution,  and  there 
is  no  doubt  that  there  might  be  more  than  one, 
as  part  of  the  estate  may  be  distributed  at 
one  period  and  part  at  another.  In  the  result 
there  is  one  portion  of  the  estate  set  free  on  the 
death  of  the  first  liferentrix.  Mrs  Simpson  died 
in  1886,  and  that  was  the  end  of  her  liferent,  as 
she  left  children,  and  therefore  the  right  of 
her  sister  to  her  liferent  by  survivorship  did  not 
come  into  existence.  Accordingly  the  liferent  of 
Mrs  King  remained  where  it  was,  and  the  liferent 
of  Mrs  Simpson  became  extinct.  There  is  nothing 
in  the  deed  to  prevent  immediate  distribution  of 
the  half  of  the  estate  liferented  by  Mrs  Simpson, 
and  accordingly  by  the  necessary  operation 
of  the  deed  the  period  of  distribution  of  that 
half  of  the  estate  is  her  death,  and  the  period  of 
the  distribution  of  the  other  half  is  postponed 
because  of  Mrs  King's  liferent.  So  long  as 
Mrs  King  is  alive  no  distribution  of  the  half 
liferented  by  her  can  take  place,  bnt  the  parties 
claiming  are  entitled  to  have  a  distribution  in 
equal  shares  among  them — that  is,  per  capita — 
of  one-half  of  the  estate  set  free  by  Uie  expiry  of 
Mrs  Simpson's  liferent. 

LoBD  M0BB — I  agree  with  what  yonr  Lordship 
has  pointed  out,  that  at  the  death  of  Mrs  Simpson 
one  half  of  the  estate  was  set  free  for  distribu- 
tion in  terms  of  the  seventh  purpose  of  the 
settlement,  and  that  that  is  to  go  in  equal  shares 
to  the  grandchildren  of  the  testator,  being  the 
families  of  his  two  daughters,  and  I  think  that 
our  answer  to  the  first  question  should  show  that 
the  child  of  Mrs  King  takes  a  share  of  that 
half. 

The  -question  we  have  to  deal  with  is  a  qnes- 
tion  of  vesting,  and  such  are  always  a  little 
puzzling.  I  am  inclined  to  think  that  there  was 
a  kind  of  vesting  a  morte  teitatori»  ;  that  the  fee 
vested  in  the  families  of  the  two  daughters 
on  the  grandchildren  being  born.  The  fee  was 
destined  to  a  class,  though  no  division  conld 
take  place  till  after  the  death  of  the  liferentrix. 
There  was  no  vesting  in  individuals,  but  in 
a  class.  That  view,  however,  makes  no  differ- 
ence on  the  result  at  which  your  Lordship  has 
arrived,  and  in  which  I  agree. 

liOBD  Shand — The  trastees  are  directed  by 
the  testament  to  dispone  the  testator's  heritable 
estate  to  his  two  daughters  equally  in  liferent, 
aud  I  think  it  is  clear  from  the  terms  in  which 
the  direction  to  dispone  is  made  that  on  the 
death  of  one  liferentrix  there  is  no  accession 
of  liferent  to  the  other,  but  that  half  of  the 
fee  becomes  liable  to  distribution.  The  question 
is  how  that  half  is  to  be  distributed.  On  that 
matter  we  have  the  concluding  part  of  the  clause 
dealing  with  the  fee,  and  the  words  of  the  clause 
are  that  the  conveyance  is  to  be  "to  the  said 
Catherine  Melville  Simpson  and  John  King, 
my  grandchildren  lawfully  bom,  and  other 
grandchildren  to  be  lawfully  bom  by  my  said 
two  daughters  of  their  present  or  any  future 
marriage,  equally  among  them,  share  and  share 
alike."  If  the  clause  stopped  there,  plainly  there 
would  have  been  vesting  a  morte  tettatorit, 
subject  only  to  this,  that  any  child  coming  into 
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ezistenoa  after  the  deiith  of  the  teatator  would 
have  had  a  right  to  share  with  those  bom  before 
that  eTant  In  that  caAe  I  would  hate  come 
to  the  oonoloBion  that  the  property  rested  in 
each  child,  although  his  share  might  hare  been 
diminished  by  others  being  subsequently  bom, 
It  is  contended,  still,  that  that  is  the  result 
of  the  deed,  but  that  Tiew  is,  I  think,  unsound, 
because  we  have  here  a  surviTorship  clause 
of  the  ordinary  kind  in  these  terms: — "Any 
of  whom  failing  the  share  or  shares  of  the 
deceaaer  or  deoeasers  to  the  sarrivors,  equally 
among  them,  share  and  share  alike."  There  is 
to  be  an  equal  division  of  the  estate,  the  share  or 
shares  of  any  one  who  has  deceased — that  is, 
without  issue  as  the  deed  was  granted  by  the 
grandfather — are  to  go  to  the  surriTors,  share  and 
share  alike.  There  is  nothing,  so  far  as  I  see,  to 
suggest  a  difficulty  in  giving  to  that  clause 
its  usual  interpretation,  which  it  received  in 
the  ease  of  Toung  j.  BtAertion.  Accordingly 
I  am  of  opinion  that  as  there  were  two 
children  who  did  not  survive  the  first  liferentriz, 
and  who  left  no  children,  their  shares  acoresced 
to  the  others,  and  that  therefore  there  are  only 
fire  parties  to  take.  Whether  there  could  be  any 
sort  of  resting  a  morte  Ugtatoris  perhaps  is  more 
•  question  of  words  than  of  any  practical  import- 
ance. What  occurs  to  me  is  that  there  was  no 
resting  in  the  children  or  the  families  properly 
speaking.  Till  the  liferentrix  died  the  fee  was 
in  the  trustees,  and  there  was  suspension  of  rest- 
ing. If  the  trustees  had  conreyed  to  the 
daughters  of  the  testator  in  liferent,  I-should  say 
that  there  was  no  vesting  in  a  class  properly  speak- 
ing, because  there  would  then  have  been  a  fidu- 
ciary fee  in  the  mothers  for  the  children  surviv- 
ing the  liferentrices.  It  is  pretty  obvious  that  if 
the  liferentrices  died  without  issue  there  was  no 
resting  of  the  fee,  because  there  was  no  issue  to 
take,  and  any  resting  which  could  be  stated  as  a 
resting  a  morte  testatorii  must  bare  been  a  vesting 
of  a  fiduciary  fee  either  in  the  trustees  or  in  the 
daughters  to  hold  for  the  grandchildren. 

LoBD  AsAX— I  am  of  the  same  opinion.  There 
are  two  possible  terms  at  which  resting  might 
hare  taken  place.  It  might  either  hare  been  a 
morte  tettatorit,  or  at  the  period  of  distribution, 
and  by  the  terms  of  the  clause  of  sarvivorsbip  I 
think  there  was  no  term  but  the  period  of  distri- 
bution at  which  it  could  hare  taken  place.  One 
half  of  the  estate  has  by  the  death  of  Mrs  Simpson 
been  set  free  for  distribution.  That  has  now 
rested  in  the  children  surriring  as  a  class,  and 
there  has  been  no  vesting  of  the  other  half.  That 
conclusion  causes  no  difficulty  about  legal  con- 
aderations,  because  the  trustees  hold  the  fee  for 
the  grandchildren  who  may  surrire  the  period  of 
distribntion.  It  is  possible  that  none  of  the 
grandchildren  may  surrire  that  period,  in  which 
case  that  purpose  of  the  deed  will  lapse.  If  we 
were  dealing  with  such  a  case  as  SneU  r.  White, 
where  there  was  a  direct  conveyance  by  the  testa- 
tor, the  presumption  of  a  fiduciary  fee  might  be 
necessary,  just  because  there  had  been  no  trustees 
mentioned  by  the  testator.  If,  however,  the 
conveyance  is  made  in  the  terms  of  the  serenth 
head  of  this  deed,  I  do  not  think  it  is  necessary 
to  presume  a  fiduciary  fee  in  the  daughters.  The 
trustees  hare  been  appointed  to  carry  out  the 
purposes  of  the  trust-disposition — to  hold  the 


fee  for  the  purposes  of  the  trust-deed — and  one 
purpose  is  that  of  making  payment  among  the 
surriring  grandchildren  of  the  testator  when  the 
period  of  distribution  comes.  I  do  not  think 
there  is  any  difficulty  in  coming  to  that  con- 
clusion. 

The  following  interlocutor  was  prononnoed : — 
"  The  Lords  baring  considered  the  special 
case  and  heard  counsel  for  the  parties — (1) 
Find  and  declare  that  the  fee  of  the  Greenock 
properties  did  not  rest  in  the  testator's 
grandchildren  or  their  issue  at  the  testator's 
death,  bat  that  on  the  death  in  1886  of  his 
daughter  Mrs  Martha  Melville  or  Simpson 
one-half  of  the  said  properties  fell  to  be  dis- 
tributed among  the  whole  grandchildren  of 
the  testator  or  their  issue  then  existing,  and 
that  the  other  half  of  the  said  properties  has 
not.  rested  in  the  grandchildren  or  their 
issne  now  in  existence,  but  will  fall  to  be 
distributed  on  the  death  of  Mrs  King  among 
the  whole  grandchildren  or  their  issue  then  in 
existence  :  (2)  Find  and  declare  that  the  said 
Oreenock  properties  fall  to  be  dirided  into 
fire  equal  shares,  one  of  which  is  to  be  con- 
reyed to  each  of  Mrs  Marshall,  Mrs  Fraser, 
John  King,  Darid  Melrille  Simpson,  and 
John  Ewing  Melrille  Simpson,  and  decern. " 

Counsel  for  the  First  Parties— Guthrie.  Agents 
—Smith  k  Mason,  S.S.C. 

Counsel  for  the  Second  Parties — C.  S.  Dickson. 
Agents — Cnmming  A  Duff,  S.S.O. 

Counsel  for  the  Third  Parties— M'Clure. 
Agents — Smith  &  Mason,  S.S.C. 


Wednesday,  October  31. 


FIRST    DIVISION. 

m'phedron  and  anotheb  v.  m'callom 

and  others. 

Arrettment—Ship—Becal  of  Arrettment—Uoa- 
tignation — Vaution. 

An  action  baring  been  raised  against  the 

owners  of  a   ship,   on   the   dependence   of 

which  arrestments  had  been  laid  on  the  ship. 

on  the  petition  of  the  defenders  the  Court 

(following  Stewart  r.  Macbeth,  December  1 9, 

1882,  10  It.  382)  recalUa  the  arrestments  on 

consignation  of  the  amount  sued  for  and  a 

sum  to  meet  the  expenses  of  the  action. 

John  M'l'hedron  and  John  Cnrrie  presented  this 

petition  for  recal  of  arrestments  laid  on  their 

steamship  the  "Easdale,"  on  the  dependence  of 

an  action  against  them  for  £176,  lis.  8d.  at  the 

instance  of   John    M'Callum    and    others,   the 

owners  of  the  steamship  "  Hebridean." 

The  petitioners  arerred  that  the  action  was 
called  in  Court  on  25th  October,  and  defences 
did  not  fall  to  be  lodged  till  ten  days  thereafter. 
They  were  prepared  to  lodge  defences  when  due, 
and  to  dispute  the  conclusions  of  the  summons. 
They  had  offered  to  consign  the  sum  sued  for  in 
the  hands  of  the  Clerk  of  Court,  but  the  pursuers 
refused  to  withdraw  their  arrestments.  Further, 
that  they  were  under  engagement  to  carry  cargo, 
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and  were  snfFering  loss  and  damage  owing  to  tbis 
refnsa).  They  therefore  prayed  the  Court  to 
recal  the  arrestments  on  consignation  of  £176, 
lis.  8d. 

Service  of  tbis  petition  was  dispensed  with  of 
consent. 

The  petitionen  argaed  that  the  sum  offered 
by  them  for  consignation  was  more  than  suffi- 
cient. The  snm  sned  for  in  the  action  was 
illiquid,  and  they  intended  to  dispute  the  amotint 
of  the  claim.  No  prejudice  would  be  caused  to 
the  pursuers  in  that  action  by  recalling  the 
arrestments,  as  the  petitioners  were  resident  in 
Scotland,  and  always  within  the  jurisdiction  of 
the  Court.  The  petitioners,  on  the  other  hand, 
had  been  suffering  loss  and  damage  as  averred. 

The  respondents  maintained  that  there  sbonld 
be  consignation  of  a  sum  to  meet  the  expenses 
of  the  action  as  well  as  the  amount  sued  for — 
Stewart  t.  Macbeth,  December  19,  1882,  10  B. 
382. 

The  Conrt,  following  the  case  of  Steieart  t. 

Macbeth,  ntpra,  pronounced  the  following  inter- 

loontor : — 

"The  Iiords  of  consent  dispense  with 
service  of  this  petition,  and  having  heard 
counsel  for  the  petitioners  and  for  the 
respondents,  and  considered  the  petition, 
Keoal  the  arrestments  therein  mentioned, 
and  prohibit  and  discharge  the  use  of  fur- 
ther arrestments  as  prayed  for,  upon  the 
petitioners  finding  caution  to  the  extent  of 
X200,  or  upon  the  consignment  of  that  sum 
in  the  hands  of  the  Clerk  of  Court,  and  de- 
cern." 

Counsel  for  the  Petitioners — Deas.  Agents — 
Fodd,  Simpson,  &  Marwick,  W.S. 

Connsel  for  the  Respondents— 0.  S.  Dickson. 
Agents— Webster,  Will,  &  Bitchie,  8.S.O. 


I 

Wednesday,  October  31. 

FIEST    DIVISION. 

[Lord  Einnear,  Ordinary. 

U'ELHAIL  V.  LUNUIE  AND  OTHERS. 

Stteeettion— Vetting— Term  of  Payment— Hut- 
band  and  Wife— Divorce  for  Adultery— Wif^t 
Legal  ProviHont. 

A  testator  directed  his  trustees,  inter  alia, 
in  particular  events,  to  hold  certain  shares 
of  his  estate  in  trust  for  behoof  of  bis  son,    \ 
and  to  pay  the  said  shares  to  him  by  such 
instalments,  or  in  such  portions,  and  at  such   | 
times,  as  they  might  think  fit ;  but  so  long  as   ! 
the  said  shares,  or  any  part  thereof,  remained 
unpaid,  to  pay  to  him  the  interest  or  annual   ' 
produce  of  such  shares,   or  part  thereof,    i 
so  remaining  unpaid,  half-yearly,  until  the    | 
shares  should  be  wholly  paid  over  to  him  and 
discharged.     He  declared  further  that  the 
various  provisions  of  his  settlement  should 
not  become  vested  interests  till  the  respec- 
tive terms  of  payment  thereof.     The  trustees 
accordingly  took    possession   of   the  son's 
shares,  and  held  them  for  his  behoof,  with   i 


the  exception  of  several  instalments  which 
were  paid  to  him.     His  wife  having  obtained 
decree  of  divorce  against  him  in  respect  of 
his  adultery,  in  an  action  at  her  instance 
against  the  trustees  under  his  father's  settle- 
ment and  himself,  Tield  that  the  shares  of 
his  father's  estate  had  vested  in  him,  and 
fell  to  be  regarded  as  part  of  his  estate  in 
computing  the  pursuer's  legal  rights. 
This  action  was  raised  by  Mary  M'Elmail  against 
Bobert  Stark  Lnndie  and  others,  the  surviving 
and  acting  trustees  under  the  trust-disposition 
and  settlement  of  John  Lnndie  senior,  pawn- 
broker in  Glasgow,  and  against  John  Lundie 
junior.    The  pursuer  sought  to  have  it  found 
and  declared  that  by  dissolution  of  the  marriage 
between  her  and  the  defender  John  Lnndie  junior 
by  decree  of  divorce  in  respect  of  his  adultery 
she  became  entitled  to  her  legal  provisions  of 
terce  and  jue  rdicta  out  of  the  estate  then  belong- 
ing to  him,  and  that  his  estate  included  his  share 
in  the  trust-estate  of  his  father  John  Lundie 
senior. 

The  pursuer  was  married  to  the  defender  John 
Lnndie  junior  on  10th  February  1870,  and  on 
22d  February  1887  she  obtained  decree  of  divorce 
against  him  on  account  of  his  adnltery. 

John  Lundie  senior  died  in  July  1869.  By 
his  trust-disposition  and  settlemeot,  dated  33d 
and'  recorded  30th  July  1869,  he  conveyed  his 
whole  means  and  estate  to  Bobert  Stark  Lnndie, 
his  son,  and  certain  other  trustees,  chiefly  for  the 
following  purposes — (1)  Payment  to  his  widow  of 
an  annuity  of  £60,  to  meet  which  a  capital  sum 
was  to  be  set  apart.  Upon  her  death  this  snm 
was  to  be  "  divided  into  six  equal  shares  or  por- 
tions, and  my  said  trustees  shall  pay  over  one 
share  thereof  to  my  son  the  said  Bobert  Stark 
Lundie,  and  one  share  thereof  to  my  son  James 
Buchanan  Lundie ;  and  my  said  trustees  shall 
hold  one  share  thereof  in  trust  for  the  use  and 
behoof  of  my  son  John  Lundie  junior,  and  shall 
retain  the  same,  or  such  part  thereof  as  they  may 
think  proper,  in  their  own  bands,  for  such  period 
after  the  death  of  my  said  spouse  as  they  may 
deem  expedient,  and  Uiey  shall  pay  the  said  share 
to  him  by  such  instalments,  or  in  such  portions, 
and  at  such  times,  as  they  may  think  fit ;  bat  so 
long  as  the  said  share,  or  any  part  thereof,  shall 
not  be  paid  over  to  my  said  son,  my  trustees  shall 
pay  to  him  the  interest  or  annual  produce  of  such 
share,  or  part  thereof,  so  remaining  unpaid  up, 
and  that  half-yearly  by  equal  portions,  at  the 
terms  of  Martinmas  and  Whitsunday  in  each 
year,  aye  and  until  the  said  share  be  wholly  paid 
over  to  him  and  discharged. "  The  other  three 
shares  the  trustees  were  directed  to  hold  in  trust 
for  the  testator's  three  daughters  in  liferent,  and 
their  children  in  fee,  and  upon  the  death  of  each 
of  his  daughters  who  should  leave  lawful  issue, 
they  were  directed  ' '  to  pay  over  to  such  issue 
equally  amongst  them,  if  more  than  one,  share 
and  share  alike,  the  fee  and  capital  of  the  said 
share  liferented  by  their  parent."  (2)  He  directed 
his  trustees  to  apportion  and  divide  the  whole 
residue  of  his  estate,  after  payment  of  expenses, 
into  six  equal  shares,  and  to  deal  with  them  in 
the  same  manner  as  he  had  directed  with  respect 
to  the  payment  of  the  capital  snm  payable  upon 
the  death  of  the  widow.  It  was  further  provided 
— "Declaring  that  the  foresaid  provisions  to  my 
said  three  sons,  and  to  the  issue  of  my  said  three 
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draghtera,  ihall  not  beoome  vested  interests  in 
them  until  the  respeotiTe  terms  of  payment 
thenot,  and  accordingly  npon  the  death  of  any 
of  my  said  sons  or  danghters  witbont  leaving 
lawfnl  iame  the  said  provisions  of  8>ch  of  them 
■o  dying  withoat  leaving  lawful  issne  shall 
•ecreaoe  and  be  paid  to  and  divided  equally 
amongst  my  surviving  sons  in  fee,  and  my  snr- 
viving  daughters  in  hferent,  aad  their  issne  re- 
spectively in  fee." 

On  the  death  of  the  testator  his  widow  claimed 
her  legal  rights  oat  of  his  estate,  and  the  claim 
was  admitted  and  settled  by  the  trustees,  and  one 
of  the  daughters  claimud  her  legal  right  of  legilim, 
and  was  also  settled  with.  In  these  ciroamstances 
John  Lundie  junior  became  entitled  to  compen- 
sation out  of  the  funds  thereby  set  free,  and  the 
whole  interest  of  his  father's  estate,  as  at  the  date 
of  the  testator's  death,  amounted  to  upwards  of 
£6000.  The  trustees  paid  over  to  John  Lundie 
jnnioT  the  income  of  his  share,  and  also  paid  to 
bim  in  instalments  about  £2000  of  the  capital 
sam,  bat  still  retained  in  their  hands  at  the  time 
of  the  decree  of  divorce  about  £4700. 

The  tmstees  declared  themselves  willing  to  pay 
over  the  half  of  the  income  of  this  sum  to  the 
pnrsner,  but  refused  to  let  her  participate  in  the 
capital. 

The  defender  John  Lundie  junior  averred  his 
willingness  to  pay  to  her  year  by  year  one-bslf  of 
his  income,  "  not  being  able  to  obtain  funds  f ronf 
the  said  trostees  to  settle  with  the  pursuer." 

The  pursuer  pleaded,  inter  alia — "(l)'The 
panaer  having  become  entitled,  on  the  dissolu- 
tion of  her  marriage  with  the  defender  John 
liOndie  in  respect  of  the  latter's  adultery,  to  teroe 
and  Jut  rdicia  ont  of  his  estate,  including  big 
interest  in  his  said  father's  estate,  is  entitled  to 
declarator  as  craved.  (2)  The  share  or  shares  of 
the  defender  John  Lundie  in  the  trust-estate  held 
by  the  other  defenders  under  the  provisions  of 
the  trust-deed,  and  also  in  respect  of  the  funds 
aet  free  by  legal  claims  as  aforesaid,  being  vested 
in  him  at  the  date  of  dissolution  of  his  said  mar- 
riage, are  subject  to  the  legal  rights  of  the  pur- 
saer  as  if  the  said  marriage  had  been  then  dis- 
solved by  his  death. 

The  defenders  the  late  Jobn  Landie's  trustees 
pleaded — '*  (3)  The  share  of  the  defender  John 
liOndie  in  the  trust-estate  administered  by  the  pre- 
sent defenders  not  having  vested,  they  are  entitled 
to  absolvitor.  (4)  The  pursuer  having  no  higher 
right  than  the  defender  John  Lundie  in  the  trust- 
estate  administered  by  the  present  defenders,  they 
oagbt  to  be  assoilzied.  (5 )  The  present  defenders 
being  bound  to  exercise  the  discretion  conferred 
on  them  by  the  settlement,  and  having  resolved 
to  retain  the  balance  of  capital  of  the  other  de- 
fender's share,  are  entitled  to  absolvitor  from  the 
conclusions  for  count,  reckoning,  and  payment." 
The  defender  John  Lundie  pleaded— "(2)  The 
defender  not  having  been  able  to  obtain  money 
from  his  father's  trustees  to  settle  with  the  pur- 
suer, but  having  offered  to  account  to  her  for 
one-half  of  his  income,  and  one-half  of  the  value 
of  said  fnmitare,  and  to  allow  her  to  retain  the 
■aid  snm  of  £500,  should  be  assoilzied,  with  ex- 
penses, from  the  conclusions  of  the  summons,  in 
so  far  aa  directed  against  him." 

The  Iiord  Ordinary  (BkUmsAB)  pronounced  the 
following  interlocutor: — "Finds  and  declares  in 


terms  of  the  declaratory  conolasions  of  the  sum- 
mons, and  appoints  the  defenders,  Lundie's  trus- 
tees, to  lodge  an  account  showing  the  amount  in 
their  hands  of  the  defender  John  Lundie's  share 
of  the  trust-estate  of  the  deceased  Johu  Lundie, 
and  that  quam  primum,  Aa. 

"  Opinion. — I  do  not  understand  it  to  be  dis- 
puted that  on  the  divorce  of  a  husband  for  adul- 
tery the  wife  has  right  to  her  legal  or  conven- 
tional provisions  in  the  game  manner  as  if  the 
husband  had  died.  It  follows  that  the  pursuer 
is  entitled  to  claim  her  share  of  the  defender's 
moveable  estate  in  name  otjut  relietm.  The  only 
question  is,  whether  the  defender  John  Lundie's 
share  of  his  father's  estate,  in  the  hands  of  the 
other  defenders,  his  father's  trustees,  is  vested  in 
him  so  as  to  form  part  of  his  moveable  estate. 

"It  is  maintained  that  nothing  vests  in  him 
onder  his  father's  will  except  such  portions  of 
his  share  as  the  trustees  may  from  time  to  time 
think  flt  to  pay  to  him  in  the  exercise  of  their 
discretion. 

"I  do  not  think  this  a  sonnd  construction. 
The  trustees  are  directed  to  divide  the  estate  on 
the  death  of  the  widow,  and  to  hold  one  share 
'  for  the  use  and  behoof'  of  John  Lundie  from 
the  period  of  division.  They  are  to  retain  Jobn 
Lundie's  share  for  such  time  as  they  may  deem 
expedient,  and  to  pay  it  by  such  instalments  as 
they  may  think  flt.  But  the  interest  uf  the  por- 
tion retained  by  the  trustees  is  to  be  paid  to  him 
'  antil  the  said  share  shall  be  wholly  paid  over  to 
him  and  discharged.'  Sooner  or  later,  therefore, 
the  whole  is  to  be  paid  to  him  and  to  him  alone. 
There  is  no  destination-over  with  regard  to  any 
part,  and  in  the  event  of  his  death  before  the 
whole  had  been  paid,  the  nupnid  portion  must 
go  to  his  representatives.  No  oue  could  take  it 
except  through  him.  It  is  true  that  it  ia  declared 
that  the  provisions  to  the  testator's  sons  and 
daughters  shall  not  become  vested  interests  in 
them  until  the  respective  terms  of  payment. 
Bat  that  most  in  my  opinion  be  referred  to  the 
term  of  payment  fixed  by  the  testator  himself. 
The  trustees  are  empowered  to  pay  to  John 
Lundie  at  the  same  time  as  to  the  other  sons. 
They  are  also  authorised  for  his  benefit  to  retain 
his  share,  or  a  part  of  it,  and  pay  it  by  instal- 
ments. But  that  cannot  be  construed  into  a 
power  to  withhold  it  absolutely  from  him  and  his 
representatives.  It  is  unnecessary  to  consider 
whether  the  discretion  of  ttie  trustees  could  be 
effectually  exercised  against  creditors  during  the 
lifetime  of  the  beneficiary.  It  is  certain  that  i(  the 
right  has  vested  it  can  be  of  no  effect  against  bis 
representatives  after  his  death,  and  the  pursuer  is 
placed  by  the  divorce  in  precisely  the  same  posi- 
tion as  if  she  were  a  widow  claiming  jut  relicta 
on  the  death  of  her  husband.  The  principle  laid 
down  in  Beatiie  v.  Johniton,  5  Macpb.  340,  and 
in  the  later  case  of  Uarvie,  appears  to  me  to  be 
directly  applicable." 

The  defenders,  the  trastees,  reclaimed,  and 
argued— The  pursuer  could  not  claim  as  jut 
reiicicB  any  part  of  the  share  held  for  Jobn 
Lundie  under  the  terms  of  his  father's  settle- 
ment By  the  terms  of  the  deed  vesting  was 
postponed' till  "the  respective  terms  of  payment. " 
These  were  in  the  discretion  of  the  trustees  as 
regarded  John  Lundie,  and  thus  the  share  held 
for  him  only  vested  by  instalments  aa  paid.  The 
tmstees  were  directed  to  "hold"  the  share,  and 
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therefoie  there  was  no  force  in  an  argnment 
based  on  the  appropriation  of  the  Bhares.  By 
au  exercise  of  their  discretion  they  could  make 
him  a  liferenter.  The  widow  was  in  no  better 
position  than  a  creditor  who  had  attached 
a  share.  Yet  the  latter  as  an  assignee  of  John 
Lundie  could  no  more  than  John  Lnndie 
himself  enforce  payment  against  the  tmstees. 
Even  if  there  had  been  vesting  it  was  of  snoh 
a  qualified  type,  that  no  payment  could  follow 
upon  it.  Smith  t.  Chamben  was  a  fortitri  of 
the  present,  because  there  a  power  to  retain 
was  superinduced  upon  a  general  vesting ;  here 
the  power  to  retain  came  first — Smith  v.  Cliam- 
hert'  Tnuteei,  November  9,  1877,  6B.  98,  H.  of  L. 
AprU  15, 1878.  6  R.  151;  Smit?i'»  Truttees  v.  Smith 
July  11,  1883,  10  B.  1144. 

The  pursuer  argued— But  for  the  clause  post- 
poning vesting  till  the  respective  terms  of  pay- 
ment, there  could  have  been  no  question  that 
John  Lnndie's  share  had  vested.  That  direction 
was  satisfied  without  referring  it  to  the  payment 
of  the  instalments  of  John  Lnndie's  share.  The 
different  terms  of  payment  in  the  deed  were — (1) 
thedeathof  the  widow;  (2)tberealisingof  theestate 
(3)  the  respective  dates  of  the  daughters'  deaths. 
There  was  no  distinction  between  the  share  of 
John  Lundie  and  his  brothers,  save  the  discre- 
tion in  the  trustees  to  hold  for  his  behoof.  The 
very  fact  that  it  was  set  apart  to  be  held  for  him 
implied  vesting.  The  direction  to  pay  was  as 
strong  as  to  hold,  and  the  trustees  might  have 
paid  at  once.  Their  power  to  bold  threw  no 
doubt  on  the  amount  of  the  share.  It  was  not  a 
familiar  idea  that  a  share  should  vest  by  instal- 
ments. The  Court  also  had  always  been  anxious 
to  avoid  leaving  to  trustees  a  discretion  as  to  the 
term  of  payment.  Smith  v.  Chambers  differed  toto 
eoelo  from  the  present  case,  in  respect  that  the  deed 
there  empowered  the  trustees  to  cut  down  the 
fee.  Any  discretion  to  withhold  was  personal  to 
John  Lundie,  and  as  he  was  now  to  be  looked 
upon  as  dead  so  far  as  the  pursuer  was  con- 
cerned, it  must  have  ceased — Leightony.  Leighton, 
March  8, 1867,  5  Macph  661;  Hunter'i  Trtitteei  v 
Hunter,  February  9,  1888,  15  B.  899 ;  Ferrier  v. 
Ferrien,  May  18,  1872, 10  Macph.  711. ;  Sritlier- 
land'*  Truiteei  v.  Olarkten,  October  29, 1874,  2 
R.  46;  Seott,  4te.  v.  Seott'i  Executrix,  January  27, 
1877,  4  R.  384. 

At  advising — 

Lord  Pbesident — The  pursuer  of  this  action 
is  Miss  Mary  M  'Elmail,  who  was  the  wife  of  the 
defender  John  Lnndie  junior,  but  that  marriage 
was  dissolved  on  the  22Dd  February  1887  by  the 
pursuer  obtaining  decree  of  divorce  on  the 
ground  of  adnltery  against  her  husband.  Now 
the  effect  of  that  decree  was  to  entitle  the  pursuer 
to  her  legal  rights — that  is  to  say,  of  terce  and 
jut  rdieUB — in  the  same  way  as  it  her  husband  were 
naturally  dead.  There  is  no  question  here  as  to 
terce,  but  the  pursuej  contends  that  one  great 
portion,  if  not  the  whole,  of  her  husband's  estate 
at  the  dissolution  of  the  marriage  was  his  right 
and  interest  in  the  trust-estate  of  his  father  held 
and  administered  by  the  other  defenders  the  trus- 
tees, and  she  seeks  to  have  it  found  and  declared 
that  she  became  entitled  to  her  ju«  relieta  by  the 
decree  of  divorce  and  that  her  husband's  estate 
included  "  the  share  or  shares  of  the  trust-estate 
of  the  said  deceased  John  Lnndie,  carried  to  the 


other  defenders,  as  tmstees  foresaid,  by  the  said 
deceased  John  Lnndie's  trust-dispoaition  and 
settlement,  which  share  or  shares  are  thereby, 
and  particularly  by  the  second  and  fifth  purposes 
thereof,  provided  to  and  appointed  to  be  held  for 
the  use  and  behoof  of  the  said  John  Lnndie,  de- 
fender, therein  designed  John  Lundie  junior,  and 
the  profits,  interests,  or  annnal  produce  thereof, 
and  all  right,  title,  and  interest  in  the  estate  of 
the  deceased  John  Lnndie  subsisting  as  at  the 
said  dissolution  of  the  said  marriage  in  the  said 
John  Lundie,  defender." 

Now,  the  Lord  Ordinary  has  decerned  in  terms 
of  these  declaratory  conclusions,  and  the  trustees 
have  reclaimed  against  his  judgment,  on  the 
ground  that  at  the  dissolution  of  the  marriage  by 
decree  of  divorce  no  part  of  John  Lundie  junior's 
right  in  the  estate  of  his  father  had  vested  in  him, 
and  that  therefore  his  share  in  that  estate  did  not 
form  part  of  his  moveable  estate.  That  of  course 
necessarily  depends  on  the  constmction  of  the 
deed  of  settlement  by  John  Lundie  the  elder,  and 
in  that  deed  there  are  several  clauses  to  which  it  ia 
necessary  to  refer  in  order  to  solve  that  question. 

The  testator  there  among  other  things  provides 
a  certain  annuity  to  his  widow,  and  a  capital  sum 
is  set  aside  to  secure  that  annuity,  but  this  capi- 
tal sum  he  directs  on  the  death  of  his  spouse  is 
to  "be  divided  into  six  equal  shares  or  portions, 
and  my  said  trustees  shall  pay  over  one  share 
thereof  to  my  son  the  said  Robert  Stark  Lnndie, 
and  one  share  thereof  to  my  son  James  Buchanan 
Lundie  ;  and  my  said  trustees  shall  hold  one 
share  thereof  in  trust  for  the  use  and  behoof  of 
my  son  John  Lnndie  junior,  and  shall  retain  the 
same,  or  such  part  thereof  as  they  may  think 
proper,  in  their  own  hands,  for  such  period  after 
the  death  of  my  said  spouse  as  they  may  deem 
expedient,  and  they  shall  pay  the  said  share  to 
him  by  such  instalments,  or  in  such  portions, 
and  at  such  times  as  they  may  think  fit ;  but  so 
long  as  the  said  share,  or  any  part  thereof,  shall 
not  be  paid  over  to  my  said  son,  my  trustees 
shall  pay  to  him  the  in  terest  or  annual  produce 
of  such  share,  or  part  thereof,  so  remaining  un- 
paid up,  and  that  half-yearly  by  equal  portions, 
at  the  terms  of  Martinmas  and  Whitsunday  in 
each  year,  aye  and  until  the  said  share  be  wholly 
paid  over  to  him  and  discharged. "  And  then  he 
directs  one  of  these  shares  to  be  held  for  one 
married  daughter,  another  for  another  married 
daughter,  and  a  third  for  an  unmarried  daughter, 
but  in  the  case  of  all  the  provision  is  to  them  in 
liferent  and  to  their  children  in  fee. 

Now,  this  portion  of  the  estate  fell  to  be  divided 
into  shares  on  the  death  of  the  widow,  and  at 
that  time  the  proceeds  of  that  security,  or  what- 
ever it  was,  were  to  be  paid  over  so  far  as  regards 
two  of  his  sous,  but  were  to  be  held  by  the  tms- 
tees for  his  son  John  Lundie ;  and  as  regards  the 
residue  of  his  estate  he  repeats  in  terms  the  same 
provision  and  orders  the  trustees  "to  apportion 
and  divide  the  whole  of  the  free  residue  and  re- 
mainder, of  my  said  heritable  and  moveable 
means,  property,  and  estate,  under  deduction  of 
expenses  of  management,  incidental  expenses, 
and  all  expenses  in  connection  with  this  trust,  into 
six  equal  shares,  and  so  soon  as  my  estate  shall 
be  refdised  they  shall  pay  over  one  share  of  said 
residue  to  my  son  the  said  Robert  Stark  Lundie  ; 
and  my  trustees  shall  pay  over  one  share  of  said 
residue  to  my  son,   the  said  James  Buchanan 
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Lnndie;  and  my  said  tnuteea  dutll  bold  one 
share  thereof  in  trust  for  the  nse  and  behoof  of 
my  son  John  Lnndie  junior;"  and  then  the 
olanse  proceeds  in  the  same  terms  as  in  the 
aboTe-mentioned  clause  as  to  John  liundie. 
Tvro  of  the  testator's  sons  accordingly  are  to  have 
immediate  payment  of  their  shares,  aod  John 
Lnndie  is  to  hare  his  share  held  in  trust  for  him  as 
is  provided  in  the  previous  section  as  to  the  capi- 
tal sum  held  in  security  for  the  widow's  anunity. 

All  this,  however,  does  not  throw  very  much  light 
on  the  question  of  vesting  raised  by  the  trustees, 
but  it  is  necessary  to  keep  the  precise  provisions 
of  these  two  clauses  in  view  in  dealing  with  the 
important  clause  regarding  the  vesting  of  the 
different  interests.  That  clause  is  in  tliese  terms 
— ' '  Ueclaring  that  the  foresaid  provisions  to  my 
said  three  son^,  and  to  the  issue  of  my  said  three 
daughters,  shall  not  become  vested  interests  in 
them  until  the  respective  terms  of  payment 
thereof.  And  accordingly  upon  the  death  of  any 
of  my  said  sons  or  daughters  without  leaving  law- 
ful issue  the  said  provisions  of  such  of  them  so 
dying  without  leaving  lawful  issue  shall  accresce 
and  be  paid  to  and  divided  equally  amongst  my 
surviving  sons  in  fee,  and  my  surviving  daughters 
in  liferent,  and  their  issue  respectively  in  fee." 
Now,  there  are  two  things  to  be  attended  to  here — 
(1)  to  ascertain  precisely  what  the  testator  here 
assigns  as  the  term  or  terms  of  vesting,  and  (2) 
what  is  the  effect  of  the  death  of  a  son  or  daughter 
dying  without  issue  before  vesting  takes  place? 
As  regards  the  latter  question  there  can  be  no 
doubt  that  if  any  fail — die  without  issue — there  is 
accretion  to  the  survivors.  The  words  requiring 
particular  oonstruction  are,  "the  foresaid  pro- 
visions to  my  said  three  sons,  and  to  the  issue  of 
my  said  three  daughters,  shall  not  become  vested 
interests  in  them  until  the  respective  terms  of 
payment  thereof."  In  the  first  place,  it  is  quite 
clear  that  the  testator  had  in  mind  more  than  one 
term  of  payment,  and  that  these  terms  were  ap- 
pointed either  to  different  persons  or  to  different 
portions  of  the  estate.  That  is  the  idea  suggested 
by  the  word  "  respective  "  and  therefore  we  must 
endeavour  to  ascertain  what  are  the  respective 
terms  of  payment  as  regards  the  subjects  and  the 
objects  of  the  gift  in  the  prior  clauses  of  the  deed. 

Now,  the  tmxtees  seem  to  bring  their  conten- 
tion to  this — That,  in  so  far  as  John  Lundie 
junior  is  concerned,  there  is  no  term  of  payment 
except  the  precise  time  at  which  money  is  actually 
passed  from  the  hands  of  the  trustees  to  the  hands 
of  John  Lundie,  and  therefore  that  every  instal- 
ment made  under  direction  of  the  previous  clause 
is  a  separate  term  of  payment.  Prima  faeie  it 
appears  that  the  phrabe  "term  or  terms  of  pay- 
ment" refers  to  something  the  testator  has  already 
fixed  by  the  provisions  of  the  deed,  and  therefore 
in  ordinary  circumstances  we  must  always  look  at 
the  deed  to  see  what  are  the  terms  of  payment  in 
the  mind  of  the  testator.  There  can  be  no  mis- 
take at  all  that  there  are  several  terms  of  payment 
here.  First,  as  regards  the  payment  of  the  capital 
sum  set  aside  for  the  widow's  annuity,  the  term 
of  payment  is  the  death  of  the  widow.  That  is  a 
separate  matter  from  the  term  of  payment  of 
other  parts  of  the  estate.  Then,  in  the  next 
place,  as  regards  the  children  of  the  daughters 
who  are  to  take  the  fee,  the  term  of  payment 
there  is  in  each  case  the  death  of  the  mother. 
That  is  another  and  separate  term  of  payment. 


Then,  as  regards  the  two  sons  Robert  Stark 
Lundie  and  James  Buchanan  Lnndie,  the  term  of 
payment  of  the  residue  is  undoubtedly  "so  soon 
as  my  estate  shall  be  realised."  These  two  are 
then  to  obtain  immediate  payment  of  their  shares. 
The  question  is,  whether  that  is  not  also  the  term 
of  payment  of  the  share  of  John  Lundie.  The 
trustees  say  "No,"  because  they  are  not  entitled 
then  to  pay  over  his  share.  The  direction  to 
them  is  to  pay  "  by  such  instalments,  or  in  such 
portions,  and  at  such  times,  as  they  may  think 
fit."  There  is  certainly  a  distinction  between  the 
case  of  John  Lundie  and  of  his  two  brothers,  but 
that  does  not  quite  solve  the  question  whether 
the  testator  did  not  mean  the  term  of  payment 
of  which  he  speaks  in  the  vesting  clause  to  be 
the  same  in  the  case  of  all  the  sons.  It  is  quite, 
true  that  the  trustees  are  not  authorised  to  pay 
over  the  share  of  John  Lundie  all  at  once,  but  by 
instalments — instalments  of  what  number  or  of 
what  amounts  is  left  to  their  discretion ;  still, 
from  the  time  at  which  the  estate  is  realised  they 
are  to  pay  to  him  as  well  as  to  the  others.  It 
may  be  that  they  may  not  pay  till  some  time 
after,  that  they  may  not  have  paid  till  a  consider- 
able time  after  the  arrival  of  the  period  at  which 
they  are  directed  to  pay  over  to  the  other  sons, 
but  still  this  is  the  term  of  payment,  and  so  far  as 
regards  residue  the  only  term  of  payment.  There  is 
no  other  term  of  payment  as  to  residue.  Then 
as  regards  the  other  capital  sum  to  be  divided  on 
the  widow's  death,  there  is  only  one  term  of 
payment.  Therefore  we  come  back  to  the  vest- 
ing clause  with  this  light  from  the  other  provi- 
sions of  the  deed,  that  there  are  several  terms  of 
payment  appointed  to  different  sums  and  persons, 
and  we  must  see  whether  there  is  anything  in  the 
word  "respective"  to  create  in  the  case  of  John 
Lundie  a  different  term  of  payment  from  that  at 
which  his  brothers  are  to  receive  their  shares. 

I  have  come  to  the  conclusion  with  the  Lord 
Ordinary  that  the  only  terms  of  payment  are 
those  which  I  have  mentioned — let,  The  term  of 
payment  for  the  capital  sum  set  aside  in  security 
of  the  widow's  annuity ;  2nd,  the  term  of  pay- 
ment for  the  issue  of  the  daughters  of  the  testa- 
tor ;  and  8rd,  the  term  of  payment  for  the  residue 
of  the  estate.  There  is  no  other  term  of  pay- 
ment mentioned  in  this  deed.  To  say  that  the 
"  term  of  payment"  here  necessarily  means  in  the 
case  of  John  Lundie  the  time  at  which  each 
partioular  instalment  is  handed  over  to  him  is,  I 
think,  a  very  false  reading  of  the  phrase.  That 
is  the  time  at  which  payment  may  be  made. 
The  term  contemplated  by  the  truster  is  a 
different  thing  altogether.  The  one  is  a  term  in 
the  mind  of  the  testator ;  the  other  is  the  result 
of  accident.  No  doubt  we  have  seen  cases  in 
which  an  express  provision  has  been  made  that 
there  should  be  no  vesting  until  the  sums  should 
be  paid  over,  and  where  the  testator  so  expresses 
himself  there  can  be  no  doubt  of  his  intention. 
He  then  means  that  until  the  money  is  placed  in  the 
hands  of  the  beneficiary  he  has  no  vested  interest 
in  it.  But  it  is  not  so  said  here.  Here  the  testa- 
tor uses  only  the  ordinary  terms  of  vesting,  which 
mean  in  every  case  the  terms  provided  by  the  testa- 
tor himself  when  the  funds  are  to  be  distributed. 

LoBD  Mtibx — I  am  of  the  same  opinion.  The 
judgment  of  the  Lord  Ordinary  proceeds  upon 
the  footing  that  the  share  of  John  Lundie  In  the 
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residue  was  Tested  in  him  at  the  date  of  the 
decree  of  divorce  by  the  realisation  of  the  estate. 
I  think  the  Lord  Ordinary  is  right.  The  olanse 
providing  for  the  disposal  of  the  residue  is  pretty 
distinct;  the  testator  directs  his  trustees  "to 
apportion  and  divide  the  whole  of  the  free  residue 
and  remainder  of  my  said  heritable  and  moveable 
means,  property,  and  estate,  under  deduction  of 
expenses  of  management,  incidental  expenses, 
and  all  expenses  in  connection  with  this  trust, 
into  six  equal  shares,  and  so  soon  as  my  estate 
shall  be  realised,  they  shall  pay  over  one  share 
of  said  residue  to  my  sou  the  said  Bobert  Stark 
Iiundie."  He  then  directs  another  share  to  be 
paid  over  to  James  Buchanan  Lundie,  and  the 
clause  continues — "And  my  said  trustees  shall 
.hold  one  share  thereof  in  trust  for  the  use  and 
behoof  of  my  son  John  Lundie  junior,  and  shall 
retain  the  same,  or  such  part  thereof  as  they  may 
think  proper,  in  their  own  hands,  for  such  period 
after  the  realisation  of  my  estate  as  they  may 
deem  expedient,  and  they  shall  pay  the  said 
share  to  him  by  such  instalments,  or  in  such 
portions,  and  at  such  times,  as  they  may  think 
fit."  Here  there  is  a  distinct  order  to  pay  in 
certain  proportions.  Then  comes  a  provision — 
"  So  long  as  the  said  share,  or  any  part  thereof, 
shall  not  be  paid  over  to  my  said  son,  my  trustees 
shall  pay  to  him  the  interest  or  annual  produce 
of  such  share,  or  part  thereof,  so  remaining  un- 
paid np,  and  Uiat  half-yearly  by  equal  portions 
at  the  terms  of  Martinmas  and  Whitsunday  in 
each  year,  aye  and  until  the  said  share  be  wholly 
paid  over  to  him  and  discharged. "  Therefore  this 
share  from  the  realised  estate  the  trustees  are 
distinctly  appointed  to  hold  for  behoof  of  John 
Lundie,  though  they  have  a  discretion  to  give  it  to 
him  by  instalments,  upon  which  they  have  acted. 
If  that  clause  stood  alone  there  would  be  no 
doubt  as  to  the  vested  right  of  John  Lundie  in 
the  sums  held  for  him.  There  is,  however,  a 
subsequent  clause,  which  declares  "that  the  fore- 
said provisions  to  my  said  three  sons,  and  to  the 
issue  of  my  said  three  daughters,  shall  not  become 
vested  interests  in  them  until  the  respective  terms 
of  payment  thereof."  On  that  it  is  maintained 
that  because  there  is  a  discretion  to  pay  at  cer- 
tain periods  there  is  no  vesting  in  John  Lundie 
till  the  times  at  which  payment  is  made  to  him. 
I  agree  with  the  conclusion  to  which  your  Lord- 
ship has  come,  that  the  clause  cannot  be  so  inter- 
preted, and  that  the  leading  provision  of  the  deed 
vests  in  John  Lxmdie  this  money  held  by  the 
trustees  for  his  behoof. 

LoBD  Adah — By  the  second  purpose  of  the 
trnst-disposition  and  settlement  the  tmster  pro- 
vides an  annuity  to  his  widow,  and  a  capital  sum 
is  set  apart  to  meet  this,  and  on  her  death  he 
directs  the  capital  sum  to  be  divided  as  is  there 
set  forth.  It  is  needless  to  consider  that  clause  fur- 
ther. It  contains  the  same  provisions  as  the  olanse 
dealing  with  residue.  The  capital  sum  is  to  be 
divided  in  the  same  way  as  the  residue,  except 
that  the  division  is  to  be  on  the  death  of  the  widow. 

Perhaps  I  may  make  the  remark,  as  I  agree  with 
the  reasoning  of  the  Lord  Ordinary,  that  he  seems 
to  have  thought  that  the  whole  estate  was  to  be 
divided  on  the  death  of  the  widow.  That,  however, 
makes  no  difference  in  the  reasoning. in  which  he 
proceeds,  but  I  merely  point  out  that  he  does  not 
distinguish  between  the  two  periods  of  division. 


In  the  fifth  purpose  of  the  deed  the  testator 
directs  the  trustees  to  divide  the  residue  into  six 
equal  shares,  and  to  pay  so  soon  as  the  estate  is 
realised  one-sixth  share  to  each  of  his  two  elder 
sons,  but  they  "  shall  hold  one  share  thereof  in 
trust  for  the  use  and  behoof  of  my  son  John 
Lundie  junior,  and  shall  retain  the  same,  or 
such  part  thereof  as  they  may  think  proper,  in 
their  own  hands,  for  such  period  after  the 
realisation  of  my  estate  as  they  may  deem  ex- 
pedient." Now,  I  agree  with  Sir  Charles  Pear- 
son that  that  one  share  belongs  to  John  Lundie, 
when,  as  Ix>rd  Mure  points  out,  the  clause  goes 
on,  "and  they  shall  pay  the  said  share  to  him 
by  such  instalments,  or  in  such  portions,  and  at 
such  times,  as  they  may  think  fit."  'So  option  is 
given  them  as  to  whether  they  shall  pay  the 
whole  share  to  John  Lundie  or  not.  He  is  to 
have  the  whole  share.  That  is  still  clearer  from 
the  next  clause — "so  long  as  the  said  share  or 
any  part  thereof  shall  not  be  paid  over  to  my 
said  son,  my  trnstees  shall  pay  to  him  the  in- 
terest or  annual  produce  of  sach  share  or  part 
thereof  so  remaining  unpaid  up,  and  that  half- 
yearly  by  equal  portions  at  the  terms  of  Martin- 
mas and  Whitsunday  in  each  year,  aye  and  until 
the  said  share  be  wholly  paid  over  to  him  and 
discharged."  So  long  as  the  whole  or  part  of 
the  estate  is  not  paid  over,  the  dear  intentioo 
and  direction  of  the  testator  is  to  give  Jobo 
Lundie  the  absolute  right  to  a  one-sixth  share. 

If  the  question  had  been  on  the  constmction 
of  this  clause  alone,  I  should  have  thought  that 
the  mere  direction  to  pay  in  instalments  was  not 
snfficieut  to  suspend  vesting,  but  there  is  a 
clause  which  declares  when  vesting  shall  take 
place.  It  is  there  declared  "that  the  foresaid 
provisions  to  my  said  three  sons,  and  to  the 
issue  of  my  said  three  daughters,  shall  not  be- 
come vested  interests  in  them  until  the  respectire 
terms  of  payment  thereof."  If  we  oould  ooi- 
strue  "terms  of  payment"  as  equivalent  to  the 
times  when  the  funds  may  be  paid  to  John 
Lundie,  if  that  were  the  meaning  of  the  phrase, 
then  there  would  be  no  vesting  till  they  were 
paid  over  to  John  Lundie,  no  matter  as  to  tb< 
amount  of  the  instalments  in  'which  they  vere 
paid.  I  agree  with  your  Lordship  that  that  is 
not  the  meaning  of  "  terms  of  payment."  What 
tbe  testator  means  is,  1st,  the  deaUi  of  the 
widow ;  2nd,  the  realisation  of  the  estate ;  and 
.<ird,  the  terms  of  payment  on  the  death  of  tbeir 
mothers  to  the  grandchildren.  These  are  the 
"terms  of  payment,"  and  not  the  acttial  timet 
when  the  trustees  happen  to  pay  over  his  sbais 
to  John  Lundie.  I  do  not  think,  so  far  as  th* 
clause  is  concerned,  it  at  all  modifies  the  mean- 
ing of  tbe  previous  clause  by  which  an  immediate 
right  is  given  to  John  Lundie  in  his  share  of  the 
residue  upon  the  realisation  of  the  estate. 

LoBD  Skaxd  was  absent. 
Tbe  Court  adhered. 

Counsel  for  the  Defenders  (Bedaimen)— Bal- 
four, Q.O.— J.  A.  Beid.  Agents— Bnohan  i 
Buchan,  S.S.O. 

Counsel  for  the  Pursuer  (Bespondent)— Sir 
C.  Pearson— Kennedy.  Agents  —  Campbell  ^ 
Somervell,  W.S. 

Counsel  for  the  Defender  John  Lundie— Iiov. 
Agents— Morton,  Keilson,  &  Smart,  W.8. 
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Thursday,  November  1. 

FIRST    DIVISION. 

[Sheriff  of  InTernesB,  Elgin, 
and  Nairn. 

SMITH  V.  HIGHLAND  RAILWAY  COMPANY. 

Separation— Private  Line  of  RaUway— lieaion- 
aUe  Precautions  for  Safety  ofPuUie. 

While   a    train    of    waggons   was   being 
nhnnted,  at  moderate  speed  and  with  the 
nsual  precantiona,  on  a  line  along  a  qnay, 
which  was  private  property,  bnt  open  to  the 
pnblio,  a  boy  attempted  to  oross  the  line, 
bat  was  canght  by  the  buffers  of  the  wag- 
gons, and  sustained  injuries  of  which  be 
died.     The  deceased  was  aged  eleven,  and 
was  upon  the  quay  for  the  purpose  of  amuse- 
ment.    In  an  action  at  tlie  instance  of  his 
father  against  the  railway  company,  who  bad 
laid  down  the  line  under  an  arrangement  with 
the  proprietor  of  the  quay,  ?ield  that  no  fanlt 
had  been  proved  on  the  part  of  the  defen- 
ders, and  therefore  that  they  were  not  liable 
in  damages. 
Charles  Smith,  farm  servant  at  Bosevalley,  Elgin, 
sued  the  Highland  Kailway  Company  for  £250  as 
damages  for  the  death  of  his  son  George  Smith,  who 
was  killed  by  being  crushed  between  two  waggons 
daring  some  shunting  operations  upon  the  quay  at 
Borghead.     The  harbour  was  private  property, 
and  the  railway  company  had  the  right  to  use  it 
for  their  traffic  by  agreement  with  the  proprietor. 
It  was  not,  however,  fenced,  and  no  objection 
was  made  to  members  of  the  public  frequenting 
it.     On  the  day  of  the  accident  Oeorge  Smith  bad 
gone  upon  the  quay,  apparently  to  look  at  a  ship 
which  was  unloading  tbere.     The  railway  lines 
ran  along  the  quay  3  feet  11^  inches  from  the 
edge,  which  left  a  space  of  2  feet  6  inches  be- 
tween a  waggon  standing  on  tbe  line  and  the  edge 
of  the  quay.     Oeorge  Smith  was  standing  on  this 
space.      Opposite  the  vessel   there  were  seven 
waggons  upon  the  line,  six  loaded  and  one  empty, 
with  open  spaces  between  them.     A  train  started 
to  pick  np  these  waggons  from  about  42  yards 
distance,  nnder  the  charge  of  a  driver  and  fire- 
man, and  preceded  by  two  servants  of  the  railway 
company  on  foot.     Before  starting  the  driver  blew 
the   whistle  of  the  engine  twice,  and  the  train 
moved  along  the  rails  at  the  rate  of  three  miles 
per  hour.     Upon  being  warned  by  a  person  on 
board  the  steamer  that  the  train  was  coming  the 
deceased  tried  to  escape  between  the  empty  wag- 
gon and  one  of  the  loaded  ones,  bnt  failed  to  do 
BO  before  the  train  struck  these  waggons,  and  was 
caught  between  the  buffers  and  crushed,  sustain- 
ing injuries  of  which  he  died. 

The  pursuer  averred  fault  on  the  part  of  the 
defenders,  but  he  did  not  particularly  specify  in 
what  it  consisied.  He  pleaded — "(1)  The  pur- 
sner's  son  having  been  killed  through  the  fanlt 
of  tbe  defenders,  or  those  for  whom  they  are 
responsible,  the  pursuer  is  entitleil  to  reparation 
'   from  the  defenders." 

The  defenders  denied  that  they  were  In  fault. 
A  proof  was  allowed,  the  result  of  which  suffi- 
raentiy  appears  from  the  findings  in  the  inter- 
locator  of  the  Sheriff-Substitute  (BAupiln),  which 

TOTi.  xxn. 


was  in  the  following  terms: — "Finds  that  the 
pursuer  is  a  farm-servant  at  Itosevalley,  in  the 
parish  of  Duffus,  and  the  defenders  are  the  High- 
land Railway  Company,  incorporated  under  Act 
of  Parliament,  and  that  they  have  a  station  at 
Bnrghead,  and  a  line  of  rails  for  goods  traffic  only 
running  therefrom  to  tbe  end  of  the  south  pier  or 
quay  of  tbe  harbour  of  Burghead ;  that  the  distance 
between  the  outside  of  the  line  of  rails  and  the 
edge  of  qnay  is  8  feet  11^  inches,  and  that 
waggons  standing  upon  them  overlap  the  said 
space  of  3  feot  11^  inches  to  the  extent  of  1  foot 
5^  inches ;  that  the  said  south  pier  or  quay  is  the 
property  of  Willinm  Young,  Esq.  of  Burghead, 
and  that  the  defenders  have  laid  down  rails 
thereon,  and  possess  the  right  to  use  the  said 
quay  under  the  agreement ;  that  the  space  be- 
tween the  outside  of  the  said  line  of  rails  and  the 
edge  of  the  quay  is  not  n  public  thoroughfare, 
but  that  the  use  of  it  by  the  public  is  not  objected 
to  either  by  the  said  Willinm  Yoang  or  by  the 
defenders :  Finds  that  on  Saturday  the  28tb  day 
of  May  1887  tbe  pursuer's  son  George— a  boy  of 
about  eleven  years  of  age — was  sent  into  Bnrghead 
by  his  parents  on  a  message,  and  that  about  six 
o'clock  of  the  evening  of  that  day  he  was  stand- 
ing on  the  said  quay  opposite  the  point  marked 
with  a  red  cross  on  the  plan,  aod  opposite  the 
after-hold  of  the  steamer  'Banger,'  which  was 
lying  alongside  the  quay ;  that  there  was  at  this 
time  on  ^e  rails  seven  waggons,  of  which  the 
four  wefitmost  and  the  two  eastmost  were  loaded 
with  coals,  and  one — being  that  lying  between 
the  fore  and  aft  holds  of  the  said  steamer — was 
unloaded  ;  that  this  waggon  was  separated  from 
the  four  westmost  waggons  by  a  small  open  space ; 
that  the  whole  of  the  said  seven  waggons  were 
standing  on  the  rails,  with  spaces  between  them  ; 
that  while  the  waggons  were  in  this  position  a 
train  of  eighteen  or  twenty  empty  waggons  was 
started  from  the  station  ;  that  the  said  train  was 
propelled  by  a  locomotive  in  the  charge  of  Paul 
Jnnor,  its  driver,  and  Angus  Thomson,  its  fire- 
man, and  that  the  said  train  was  acooibpanied  by 
Donald  Budge  and  William  Clark,  servants  in  the 
employment  of  the  defenders;  that  the  said 
William  Clark  gave  the  signal  to  start,  and  the 
train  was  started  accordingly  by  Paul  Junor,  the 
driver,  after  he  had  whistled  twice  in  a  sufficiently 
long  and  loud  manner  to  give  warning  that  the 
train  was  about  to  start ;  that  the  train  accord- 
ingly started  at  a  pace  not  exceeding  three  miles 
an  hour;  that  Clark  and  Budge  preceded  the 
train  on  foot ;  that  while  the  train  was  in  motion 
a  person  on  board  the  steamer  called  the  attention 
of  the  boy  George  Smith  to  the  approach  of  the 
train,  and  that  the  boy  thereupon  moved  to  jump 
on  board  the  steamer,  bnt  that,  apparently 
changing  his  porpose,  and  seeing  tbe  opening 
between  the  empty  waggons  and  the  first  of  the 
four  loaded  waggons  to  the  west,  he  turned  to 
cross  the  line  through  that  space,  and  in  doing 
so  was  caught  by  the  buffers  of  the  said  waggons, 
which  being  set  in  motion  by  tbe  train  of  empty 
waggons  coming  np  against  the  two  eastmost 
waggons,  be  was  crushed  between  the  said 
buffers,  and  received  such  injuries  that  he  sub- 
sequently died  therefrom :  Finds  that  the  shunt- 
ing of  the  trucks  was  conducted  by  those  acting 
on  behalf  the  defenders  with  due  care  and  caution 
and  according  to  the  usual  manner  of  such  an 
operation :  Finds  in  point  of  law  that  the  acci- 
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dent  vas  entirely  attributable  to  the  oondact  of 
the  said  George  Smith,  and  not  to  any  neglect  on 
the  part  of  Uie  defenders :  Therefore  assoilzies 
them  from  the  oonclasions  of  the  petition :  Finds 
them  entitled  to  tbeir  expenses,  &o. 

"  2foU. — This  is  an  important  case,  and  it  has 
been  very  ably  argued.  The  SbeTifF-Substitnte 
oonours  with  the  agents  in  their  expressions  of 
regret  for  the  sad  and  fatal  nature  of  the  acci- 
dent, and  of  sympathy  with  the  pursuer  in  his 
bereavement.  But  he  cannot  concur  with  the 
views  urged  by  the  pursuer's  agent  as  to  the 
liability  of  the  defenders.  The  whole  evidence 
goes  to  show  that  the  unfortunate  boy  was 
alon^  to  blame.  In  the  Sheriff-Substitute's 
opinion  the  defenders  are  entirely  exonerated 
from  any  responsibility  for  the  accident. 

"The  case  of  Balfour  v.  Baird  and  Brown, 
Deeember  6,  1857,  20  D.  2S8,  is  so  exactly  in 
point,  and  resembles  the  present  in  so  many  re- 
spects, that  it  is  hardly  necessary  to  advert  to 
any  of  the  other  authorities  cited,  though  the 
Sheriff-Substitute  has,  of  course,  carefully  ex- 
amined them.  In  that]  case,  as  in  this,  the  acci- 
dent occurred  on  a  place  which  was  private  pro- 
perty, though  open  to  the  public ;  the  injured 
party  was  a  youug  boy ;  the  boy  was  not  there 
on  any  legitimate  business ;  and  no  special  pre- 
cautions had  been  taken  to  secure  the  safety  of 
the  public.  These  are  the  main  features  of  both 
oases,  and  on  each  of  these  the  Sheriff -Substitute 
purposes  making  a  few  remarks, 

"  1.  The  quay  in  question  is  the  property  of 
Mr  Young  of  Burghead,  but  it  is  used  by  the 
railway  company  under  the  agreement  produced 
in  process.     The  public  are  freely  permitted  to 
frequent  it,  but  they  do  so,  not  as  a  matter  of 
right — for  there  is  no  public  thoroughfare  here — 
but  with  the  tacit  and  implied  permission  of  the 
proprietor  and  of  the  defenders.     And  if  that  is 
so,  they  clearly  do  this  at  their  own  risk.     If 
persons  choose  to  make  use  of  private  property 
for  their  own  needs  or   conveniences,  knowing 
full   well    that   operations    of   a    more    or    less 
dangerous  character  are  being  habitually  carried 
on  upon  it,  it  is  only  reasonable  to  hold  them 
bound  to  look  out  for  themselves.    And  here  the 
danger  was  palpable  and  obvious  to  all.     A  line 
of  rails  four  feet  or  so  from  the  edge  of  the  quay  ; 
a  line  of  waggons,  some  loaded,  some  unloaded, 
standing  opposite  a  steamer  which  was  discharg- 
ing its  cargo,  were — even  in  the  absence  of  tbe 
approaching  train — indications  of  the  carrying 
on  of  operations  at  the  spot  which  called  for  the 
exercise  of  more  than  the  ordinary  caution  on 
the  part  of  persons  frequenting  it.     The  unfor- 
tunate boy  may  not,  perhaps,  have  been  a  (res- 
passer,  as  was  the  child  whose  death  was  the 
cause  of  the  case  of  Lumtden  v.  Ruttell,  18  D. 
468,  but  he  was  not  there  in  the  exercise  of  any 
public  right — for  unquestionably  no  such  right 
has  been  proved. 

"  2.  But  it  is  said  the  pursuer's  son  was  a  mere 
child,  and  it  is  not  to  be  disputed  that  this  cir- 
cumstance is  of  weight  in  the  determination  of 
the  cause.  'The  capacity  to  neglect,'  saya  the 
Lord  Juatioe-Clerk  in  UampbeU  and  Ord  v. 
HaddUon,  X  R.  153,  '  is  a  question  of  fact  in  the 
individual  case,  as  much  so  as  negligence  itself, 
which  is  always  a  qnestion  of  fact.'  Here  we 
have  to  deal  with  the  case  of  a  boy  of  eleven 
years  of  age,  against  whose  intelligence  not  a 


word  is  averred.  That  the  boy  lost  his  head  is 
certain,  or  he  would  not  have  rushed  into  danger 
as  he  did.  But  a  man  of  mature  years  might 
have  done  the  same,  and  the  Sheriff-Substitute 
presumes  that  had  he  done  so  a  jury  would 
hardly  have  acquitted  him  of  negligence.  And 
that  is  the  position  that  the  Sheriff-Substitute 
takes  up  upon  this  branch  of  the  question.  Had 
the  poor  boy  been  of  less  than  ordinary  intelli- 
gence, there  might  or  might  not  have  been  some 
ground  for  the  pnrsuer's  contention.  But  he  was 
nothing  of  the  sort.  He  is  not  necessarily  to  be 
considered  as  a  man,  but-as  what  he  really  was— 
a  boy  of  ordinary  intelligence,  who  is  entitled  to 
be  credited  with  hairing  sufficient  sense  and  judg- 
ment to  avoid  rushing  with  his  eyes  open  into  a 
very  patent,  and,  as  it  has  most  regrettably 
turned  out,  a  fatal  danger. 

"3.  It  has  already  been  shown  that  the  boy 
was  not  on  the  quay  in  the  exercise  of  any  pu^ 
lio  right,  and  it  can  scarcely,  the  Sheriff-Substi- 
tute thinks,  be  seriously  disputed  that  he  was 
not  there  on  any  lawful  or  legitimate  business. 
Here  again  the  case  of  Balfour  v.  Baird  and 
Brown  is  very  much  in  point.  In  tbat  case  the 
Lord  Justice-Clerk  said,  '  Tliat  boys  will  frequent 
such  a  place  in  numbers,  and  often,  as  appears 
here,  to  the  annoyance  of  people  carrying  on 
trafBc,  is  to  be  expected.  But  boys  have  no 
business  there.  They  are  there  only  to  amuse 
themselves.  They  have  no  right  to  be  there. 
They  come  for  idleness  and  amusement ;  the  place 
is  for  business,  and  for  business  connected  with 
the  canal.'  That  is  what  precisely  happened  in 
tbe  present  case.  The  boy  was  there  for  his  own 
amusement.  He  was  apparently  watching  the 
unloading  of,  or  the  operations  which  were  being 
carried  on  on  board  the  steamer.  Had  he  gone 
straight  home  after  accomplishing  the  purpose 
for  which  he  was  sent  to  Burghead,  be  might 
have  been  living  to  this  day. 

"  4.  There  only  remains  the  question  whether 
the  defenders  have  taken  all  the  precantions  they 
were  in  law  bound  to  take  for  the  safety  of  the 
public.  And  this  branch  of  the  inquiry  may  be 
separated  into  two — (1)  Whether  the  company's 
structural  arrangements  were  all  that  they  should 
have  been;  and  (2)  whether  the  operations  which 
brought  about  the  accident  were  being  carried  on 
in  accordance  with  the  obligations,  statutory  and 
otherwise,  of  the  company. 

"(1)  The  quay  was  not  fenced — that  is  clear 
enough;  and  it  is  also  pretty  clear  that  there 
was  no  absolute  impossibility,  though  there 
niight  have  been  inconvenience,  in  fencing  it. 
But  if  this  fact  is  relied  on  as  an  adminicle  of 
evidence  to  support  the  pursuer's  allegation  of 
negligence,  it  is  of  very  sUght  weight  indeed. 
Equally  valuable  is  the  evidence  as  to  tbe  close- 
ness of  the  rails  to  the  edge  of  the  quay.  It  may 
be  frankly  admitted  that  four  feet  would  be  too 
little  room  for  passengers  to  pass  backwards  and 
forwards  between  the  rails  and  the  edge  of  the 
quay  if  this  were  a  public  thoroughfare.  It  is 
not  so,  however,  and  it  most  be  kept  in  view 
that  the  concession  of  this  space  or  of  any  space 
at  all,  is  a  voluntary  concession  to  public  con- 
venience on  the  part  of  the  railway  company, 
which  they  lie  under  no  obligation  to  grant. 
And  nntil  recently  the  rails  were  much  closer  to 
the  water's  edge.  When  the  present  harbour 
extension  works  were  in  progress  Mr  Morrison, 
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the  haTboai'iiuater,  suggested,  and  the  railway 
oompany  agreed  to  his  suggestion,  that  the  raiU 
Bhoald  be  shifted  two  feet  back  to  their  present 
position  '  to  enable  the  fishermen  and  the  pilots 
to  moTe  comfortably  along  when  there  were  wag- 
gons on  the  rails.' 

"  It  is  said  that  the  Btruotnral  arrangements  of 
the  defenders  in  respect  to  this  quay  hare  not 
been  approved  by  the  Board  of  Trade.  The 
answer  to  this  was  that  it  was  not  necessary  that 
they  should  be  so  ;  this  was  a  line  for  goods  traffic 
only,  and  as  to  such  lines  no  inspection  is  either 
obligatory  or  usual. 

"(2)  Various  exceptions  are  taken  by  the  pur- 
■aer  to  the  manner  in  which  the  defenders  were 
carrying  on  their  shunting  operations  on  the  oc- 
casion in  question.  They  may  be  couTeniently 
disonssed  under  the  heads  looomotives,  speed, 
and  men. 

*^  Loeamotive$. — The  Sheriff-Substitute  can 
find  no  statutory  prohibition  for  the  use  of  looo- 
motives  in  such  operations.  The  three  Looo- 
motiTo  Acts  quoted  regulate  the  use  of  such 
engines  on  turnpike  roods,  and  for  agricultural 
purposes  only.  And  the  eTidenoe  establishes 
that  not  only  is  the  employment  of  locomotives 
more  eonveuient  than  horse-haulage  for  such 
operations,  but  that  it  is  in  some  respects  much 
safer,  and  as  a  matter  of  practice  is  much  more 
eommon.  The  exercise  of  due  care  is  as  much 
hnpUed  in  the  one  as  in  the  other;  and  this  leads 
the  Sheriff-Substitute  to  examine  the  conduct  of 
the  persons  in  charge  of  the  locomotive  on  the 
occasion  iu  question.  The  two  men  in  charge  of 
the  engine  were  Paul  Junor,  the  driver,  and 
Angus  Thomson,  the  fireman.  As  to  the  former, 
William  Nicolson,  the  station-master,  states  that 
be  had  been  an  engine-driver  for  soma  time,  and 
was  quite  competent  for  his  work ;  and  it  may 
•t  onca  be  said  that  there  is  no  insinuation  on 
the  part  of  the  pursuer  to  the  contrary.  The 
Sheriff -Substitute  is  satisfied,  notwithstanding 
the  evidence  as  to  whistling,  that  these  men 
started  and  drove  their  engine  as  they  were 
bound  to  do.  Junor  states — 'I  whistled  twice. 
It  was  a  continuous  whistle.  They  were  both 
long  whistles,  and  that  was  my  regular  practice. 
The  whistle  was  to  give  the  alarm  to  clear  the 
rails. '  And  Thomson,  corroborating  this  testimony, 
says — 'We  whistled  twice  whatever;  they  were 
long  whistles.'  The  Sheriff-Substitute  is  not 
inclined  to  lay  much  stress  on  the  fact  that  the 
train  of  waggons  was  propelled  instead  of  being 
drawn  by  the  locomotive.  The  defenders  are 
clearly  entitled  to  conduct  their  operations  in 
the  manner  most  convenient  to  themselves,  pro- 
vided that  they  do  so  with  all  due  regard  to  the 
safety  of  the  public.  That  the  position  of  the 
engine  may  have  somewhat  diminished  the 
strength  of  the  whistle  may  be  conceded.  But  it 
did  not  annihilate  it  altogether.  There  is  ample 
evidenoe  that  the  whistle  was  heard  by  persons 
standing  in  proximity  to  the  steamer,  and  even 
if  there  had  not,  the  driver  seems  to  have  done 
all  that  it  was  incumbent  on  him  to  do.  He  was 
bound  to  blow  his  whistle  to  clear  the  line  when 
the  train  started.  The  negative  fact  that  some 
persons  did  not  hear  it  ia  not  sufficient  to  rebut 
the  positive  proof  that  he  whistled  sufficiently  long 
and  loud  to  relieve  himself  and  his  employers 
from  all  responsibility  on  this  score  for  the  acci- 
dent 


"  /S^MAJ.— Whatever  the  aotoal  speed  was,  and 
the  evidence  is  contradictory  on  this  point,  the 
Sheriff-Substitute  thinks  it  plain  that  it  was  not 
in  excess  of,  but  indeed  much  below,  the  ordinary 
speed  of  trains  engaged  in  shunting  operations. 
It  was  at  any  rate  under  three  miles  an  hour. 
Even  if  it  had  been  considerably  greater,  there  is 
no  proof  that  the  train  was  not  under  the  driver's 
oontroL  To  say,  as  one  of  the  witnesses  has 
said,  that  the  train  would  be  more  under  control 
if  there  had  been  a  man  with  a  brake  on  the  fore- 
most waggon,  may  be  perfectly  true.  But  it  is 
not  clear  to  the  Sheriff-Substitute  that  even  with 
this  extra  precaution  the  accident  might  have 
been  averted ;  and  he  is  not  prepared  tq  hold 
that  any  extraordinary  precautions  of  this  kind 
were  necessary  in  connection  with  the  place 
where  the  accident  occurred,  or  with  the  opera- 
tions which  were  being  carried  on. 

"if en. — That  the- four  men  who  were  in 
charge  of  this  train  were  either  incompetent  for 
their  duties,  or  that  they  did  anything  that  they 
ought  not  to  have  done,  or  left  undone  anything 
that  they  ought  to  have  done,  is,  in  the  opinion 
of  the  Sheriff-Substitute,  not  established  by  the 
proof,  few  cases  of  this  nature  occur  where  the 
freedom  from  liability  of  the  defenders  ia  so 
satisfactorily  made  out.  On  the  other  hand,  the 
negligence  of  the  boy  appears  not  to  have  been 
contributory  only ;  it  was  the  eause  of  the  acci- 
dent. The  boy  lost  his  life  by  a  fatal  error  of 
judgment,  and  no  one  is  responsible  for  this  but 
himself." 

Upon  a  reclainiing  petition  the  Sheriff  (Ivobt) 
recalled  this  interlocutor,  and  found  that  the 
deceased  had  been  killed  by  the  fault  of  the 
defenders.  In  particular,  the  Sheriff  found — 
**  (1)  That  the  running  of  locomotive  engines 
and  trains  on  the  said  quay  was  a  dangerous 
operation ;  and  to  secure  the  safety  of  the  public 
walking  on  or  using  the  same,  it  was  necessary 
that  proper  and  sufficient  bye-litws  or  regulations 
should,  have  been  issued  by  the  defenders  to 
regulate  the  due  conduct  of  such  operations,  and 
ensure  that  all  reasonable  and  necessary  precau- 
tions should  be  taken  by  their  servants  in  con- 
ducting the  same ;  but  no  snch  bye-laws  or 
regulations  were  issued  by  the  defenders;  (2) 
that  the  twenty  empty  waggons  which  formed 
part  of  the  train  should  not  have  been  attached 
thereto,  as  they  prevented  the  engine-driver  from 
keeping  a  good  lookout,  and  from  having  the 
train  under  due  control,  and  rendered  the  steam 
whistle  practically  useless  for  warning  parties 
off  the  rails  ;  and  that  a  locomotive  engine  with- 
out waggons  should  have  been  sent  to  do  the 
work  required,  namely,  to  bring  up  to  the  station 
certain  waggons  on  the  quay  which  had  been 
loaded  with  coals  from  a  steamer  lying  there ; 
(8)  that  seeing  there  was  such  a  long  train,  and 
so  great  a  distance  between  the  engine-driver  and 
the  foremost  waggon,  a  man  should  have  been 
placed  on  the  latter,  or  at  least  sent  in  front  of 
the  train,  to  keep  a  good  lookout,  and,  if  any 
persons  were  in  danger,  to  give  them  due  warn- 
ing, and,  if  required,  to  signal  to  the  guard  to 
stop  the  train  ;  but  no  such  man  was  placed  on 
the  said  waggon,  or  kept  a  sufficient  lookout  in 
front  of  the  train  ;  (4)  that  before  the  shunting 
operations  commenced  a  man  should  have  been 
sent  forward  to  see  that  there  were  no  workmen 
engoged  in  filling  the  waggons  standing  on  the 
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qnay,  or  other  persona  standing  in  the  proximity 
of  tbe  same  in  a  dangeroas  position,  it  the  wag- 
gons were  driyen  together  by  the  train  coming 
up  to  and  striking  tbem  ;  but  no  such  precaution 
was  taken;  (5)  that  the  train  was  driven  along 
the  rails  at  a  speed  which  was  dangerous  to  the 
safety  of  the  public  walking  on  or  using  the  quay, 
and  that,  instead  of  approaching  the  loaded  wag- 
gons slowly,  it  came  up  to  them  at  a  dangerous 
rate  of  speed,  causing  ^e  stationary  waggons  to 
strike  violently  the  one  against  the  other,  and  to 
crush  and  kill  the  deceased  between  the  buffers 
of  two  of  them :  Finds  that  the  said  accident  was 
eansed,  and  the  deceased  lost  his  life,  by  or 
through  one  or  more  of  the  said  faults  of  the 
defenders  or  of  those  for  whom  they  are  respon- 
sible :  Finds  that  at  the  time  when  the  deceased 
attempted  to  cross  the  rails  as  above  stated,  he 
was  standing  on  a  narrow  ledge  between  the  line 
of  rails  and  the  harbour,  and  was  in  a  position  of 
great  danger,  occasioned  by  the  failure  on  the 
part  of  the  defenders  or  their  servants  to  take 
the  necessary  precautions  above  mentioned  ;  that 
on  the  train  of  empty  waggons  approaching 
the  loaded  waggons  at  a  dangerous  speed,  the 
deceased  lost  hia  self-possession,  and,  in  his 
alarm,  attempted  to  escape  from  his  dangerous 
position  by  attempting  to  cross  the  rails  through 
a  vacant  space  between  two  stationary  waggons ; 
and  that  the  deceased's  conduct  on  this  occasion 
did  not  constitnte  snch  a  culpable  neglect  of  bis 
own  safety  as  to  amonnt  to  contributory  negli- 
gence, or  preclude  the  pursuer  from  receiving 
compensation  from  the  defenders :  Finds  in  law 
that  the  pursuer's  son,  having  lost  his  life  through 
the  fault  of  the  defenders,  or  of  those  for  whom 
they  are  responsible,  the  pursuer  is  entitled  to 
reparation  therefor:  Thereforerepelsthedefenoes, 
and  finds  the  defenders  liable  to  the  pursuer  in 
damages  ;  modifies  the  same  to  £100  ;  and  de- 
cerns: Finds  the  defenders  liable  in  expenses," 

The  defenders  appealed,  and  argued  —  The 
Sheriff-Substitute  had  decided  rightly.  The 
place  where  the  accident  occurred  was  not  a 
public  thoroughfare,  and  a  less  degree  of  vigil- 
ance was  requisite  than  in  such  places.  There 
had  further  been  no  negligence,  but  the  opera- 
tions had  been  carried  on  with  the  usual  precau- 
tions. If  the  boy  had  stood  still  he  would  have 
been  safe.  He  had  been  guilty  of  contributory 
negligence— fiffi/our  v.  Baird  A  Brown,  Dec.  5, 
1857,  20  D.  238 ;  Forbe*  v.  Aberdeen  Harbour 
Committieneri,  January  24,  1888,  15  B.  323; 
Orant  v.  Caledonian  RaUway  Oompany,  De- 
cember 10,  1870,  9  Macph.  258 ;  Frater  t. 
Bdinburgh  Tramway  Company,  December  2, 
1882,  10  B.  264. 

The  pursuer  argued — ^There  was  negligence 
here  on  the  part  of  the  railway  company,  con- 
sidering that  the  place  was  frecjuented  by  the 
public.  (1)  There  was  insufficient  warning  by 
whistling ;  (2)  the  trucks  were  moved  at  too 
great  a  pace ;  (8)  the  men  in  charge  were  not  in 
front  of  the  train — Morran  v.  WculdeU,  October 
24,  1883,  11  B.  44  ;  Shaw  v.  Croall  &  Sons, 
July  1,  188S,  12  B.  1186;  lUidge  v.  Goodwin, 
December  22,  1831,  6  Carring  <fc  Payne,  190  ; 
Thomson  v.  North  British  RaUway  Company, 
November  16,  1876,  4  B.  115. 

At  advising — 


LoBD  Pbesidbnt— In  some  respects  this  case 
is  in  an  unsatisfactory  condition.  It  is  certainly 
difficult  to  find  out  what  is  the  ground  of  action. 
There  is  none  disclosed  on  record,  and  it  is  very 
much  to  be  regretted  that  when  the  case  was 
before  the  Sheriff-Substitute  and  the  record 
closed,  ho  did  not  advert  to  it,  and  either  throw 
out  the  action  altogether  or  call  upon  the  pur- 
suer to  amend  his  record.  That  would  hare 
been  of  less  conse(^ence  so  far  as  we  are  con- 
cerned, if  the  ground  of  action  was  clearly  dis- 
closed in  the  evidence,  but  I  confess  it  is  very 
puzzling  in  reading  the  proof  to  find  it  out  pre- 
cisely. The  findings  on  which  the  Sheriff's 
judgment  proceeds,  are,  some  of  them,  not  jus- 
tified at  all  by  the  evidence,  and  seem  to  have 
been  suggested  by  the  Sheriff  himself  from  his 
own  knowledge  or  opinion.  On  the  other  hand, 
the  findings  of  the  Sheriff-Substitute  commend 
themselves  more  to  my  mind,  because  I  do  find 
a  pretty  well  digested  series  of  facts  brought 
ont. 

In  these  circnmstancea  I  do  not  think  it  either 
necessary  or  desirable  to  go  into  a  minute  ex- 
amination of  the  evidence  at  all,  except  in  so 
far  as  is  necessary  to  show  the  ground  of  judg- 
ment which  commends  itself  to  me.  I  think 
this  poor  lad  had  no  right  to  be  where  he  was, 
and  by  his  having  no  right  I  mean  that  as  one 
of  the  public  he  had  no  business  occupation  to 
take  him  to  the  harbour  at  all.  The  harbour 
works  are  intended  for  the  occupation  of  per- 
sons with  business  to  .transact,  and  for  no  one 
else,  and  the  public  have  no  right  to  be  there 
unless  they  are  there  with  such  occupation.  It 
is  therefore  vain  to  represent  it  as  a  public  high- 
way. It  is  nothing  of  the  kind.  It  is  plainly 
devoted  to  a  particiijar  kind  of  business,  and  no 
one  has  any  right  to  go  there  unless  he  is  en- 
gaged in  that  bosiness.  This  lad  was  there  for 
no  purpose  but  an  idle  one,  and  he  waa  there- 
fore in  a  place  where  the  defenders  are  not 
bound  to  expect  him  to  be.  He  was  there  with- 
out any  legitimate  occupation,  and  as  he  must 
have  known  that  the  place  was  dangerous,  he 
took  the  risk  of  the  ordinary  perils  attending 
the  place.  But  then  if  it  can  be  shown  that  the 
railway  company  conducted  the  shunting  in  the 
harbour  in  an  unusual  or  reckless  manner,  and 
in  such  a  manner  as  to  cause  nnnecessary  danger 
to  persons  legally  there  on  business,  it  would 
raise  a  case  of  a  difficult  kind.  But  I  must  take 
leave  to  state  that  in  the  result  of  my  examina- 
tion of  the  evidence  I  can  find  nothing  in  the 
proof  which  is  inconsistent  with  the  ordinary 
practice  and  use  of  railway  companies  in  their 
shunting  operations.  We  all  know  that  the  process 
of  shunting  depends  greatly  on  how  much  accom- 
modation there  is  for  sidings.  For  example,  here, 
if  there  had  been  ample  siding  accommodation 
into  which  waggons  might  have  been  shunted, 
probably  the  empty  waggons  would  have  been 
put  there,  and  the  shunting  at  the  quay  would 
only  have  been  done  with  an  engine.  But  then 
it  is  not  proved  that  there  was  a  siding,  or  that 
the  shunting  could  have  been  done  otherwise 
than  it  was.  To  justify  an  allegation  that  it 
had  been  recklessly  done  would  require  the  most 
minute  investigation.  Instead  of  that  we  have 
no  sort  of  evidence,  and  the  conclusion  which  I 
draw  from  it — ^and  it  is  the  only  possible  one — is, 
that  it  has  not  been  proved  that  the  shunting 


Digitized  by 


Google 


"^"^  Nov't i'^"''  "^"l     '^^  Scottish  Law  Beporter.—  Vol.  XX  Vt. 


37 


operations  were  condnoted  recklessly.  I  am 
therefore  for  altering  the  judgment  of  the 
Sheriff,  and  for  reverting  to  that  of  the  Sheriff- 
Substitnte. 

IiOSD  MuiLE— I  am  of  the  same  opinion.  It  is 
plain  that  this  poor  boj  went  throagh  cariosity 
to  see  the  ship  which  was  lying  in  the  harbour, 
and  was  on  tbe  edge  of  the  qaay  at  the  time  the 
shunting  wai<  going  on.  He  was  not  aware  he 
was  exposed  to  any  risk,  bot  the  moment  he 
was  warned  of  his  danger  he  seems  to  have  got 
flurried.  'He  tried  to  get  into  the  ship,  but 
changed  his  mind,  and  ran  across  the  rails 
throagh  the  opening  between  the  waggons  and 
got  omshed.  It  is  also  plain,  I  think,  that  if  he 
had  been  more  knowing  he  would  hare  stayed 
where  he  was.  Two  boj-s — Hendry  and  Mitchell 
— who  saw  the  accident  have  deponed  distinctly 
that  be  woald  have  sustained  no  hurt  if  he  bad 
done  this. 

In  these  oircumstances  it  would,  I  think,  re- 
qnire  Tery  clear  proof  of  negligence  in  tbe  shunt- 
ing operations  on  the  part  of  the  railway  company 
to  support  liability  against  them.'  Mr  Guthrie 
put  three  points  very  clearly,  on  which  he  main- 
tained that  they  had  failed  in  their  duty.  First, 
be  maintained  that  no  one  was  in  front  of  the 
waggons  when  they  were  being  shnnted  along  tbe 
quay.  Now,  certainly  IBudge  was  as  close  to  it 
as  he  could  possibly  be,  because  be  had  succeeded 
in  coupling  the  waggons.  Secondly,  Mr  Gnthrie 
maintained  that  there  was  insufficient  whistling. 
I  do  not  know  if  any  amount  of  whistling  wonld 
have  been  intelligible  to  this  boy.  Lastly,  he 
maintained  that  the  speed  at  which  the  wt^gons 
were  shnnted  was  too  great.  This  contention 
also,  I  think,  fails.  I  am  therefore  of  opinion 
that  no  fault  has  been  proved  sufficient  to  render 
the  defenders  liable. 

Lobs  Adav — The  pnrsner  must  establish  faolt 
on  the  part  of  the  railway  company  before  be 
can  recover  in  this  case,  and  unless  he  does  estab- 
lish such  fanlt  the  question  of  contributory  negli- 
Kence  on  the  part  of  the  pursuer  does  not  arise. 
I  agree  with  the  Dean  of  Faculty  that  in  this  case 
it  is  not  necessary  to  consider  this  question, 
because  I  am  very  clearly  of  opinion  that  the 
pnrsner  has  not  proved  fanlt  on  the  part  of  the 
railway  company.  It  is  not  very  clear  from  the 
proof  how  the  accident  happened.  I  think,  how- 
ever, it  happened  in  this  way.  The  engine  and 
waggona  went  down  the  quay  a  few  feet — or 
rather,  I  should  say,  along,  for  it  is  not  proved 
there  is  any  incline,  and  the  whole  distance  was 
only  128  feet— until  they  came  into  contact  with 
the  two  loaded  waggons  which  were  standing 
opposite  the  quay.  I  think  it  is  proved  that  they 
eame  along  withont  any  undue  speed.  Clark 
came  down  on  one  side  of  the  empty  waggons, 
and  Badge  came  down  on  the  other  side,  but 
before  them.  I  think  it  is  proved  that  at  the  cross- 
ing, which  is  immediately  above  this  part  of  the 
qnay,  Budge  had  crossed  in  front  of  the  going 
waggons,  and  went  along  with  them  till  they 
came  into  contact  with  the  standing  waggons, 
and  then  the  whole  train  was  set  in  motion,  bat 
not  at  a  fast  rate  of  speed.  I  think  it  is  also 
proved  that  in  the  meanwhile  Budge  proceeded 
to  couple,  and  had  actually  coupled,  the  first  and 
lecood  loaded  waggons,  and  that  the  train  moved 


on  slowly  and  steadily  till  it  came  into  eontaot 
with  the  empty  waggon  withont  any  shock  or 
rebonnd,  but  with  steady  onward  progress  cmshed 
the  boy  between  the  buffers.  I  think  the  medical 
evidence  shows  no  appearance  of  anything  except 
slow  and  steady  crashing,  and  that  being  so,  and 
these  being  to  my  mind  the  facts,  I  can  find  no 
fault  on  the  part  of  tbe  railway  company.  So 
far  as  I  oan  see,  they  left  nothing  ondo&e  which 
they  ought  to  have  done.  I  oan  therefore  see  no 
fault  in  this  case  ;  and  I  think  therefore  that  we 
mnst  return  to  the  Sheriff-Sabstitute's  interlocu- 
tor, the  findings  of  which,  I  think,  are  qnita 
satisfactory. 

LoBD  Shakd  was  absent. 

The  Court  prononnoed  the  following  inter- 
locutor : — 

' '  Sustain  the  appeal,  recal  the  interlocutor 
of  the  Sheriff  appealed  against,  adopt  the 
findings  in  fact  contained  in  the  interlocator 
of  the  Sheriff-Substitute  of  date  IGthJanaary 
1888,  and  hold  tbe  same  as  repeated  brevitatii 
cau*a  ;  affirm  the  said  interlocutor ;  of  new 
'  assoilzie  the  defenders  from  the  conclosions 
oif  the  action,  and  decern." 

Connsel  for  the  Defenders  (Appellants)  — 
D.-P.  Mackintosh,  Q.C.— Low.  Amenta— J.  K.  it. 
W.  P.  Lindsay,  W.S. 

Counsel  for  tbe  Forsner  (Bespondent)  — 
Oathrie.     Agents— Gibaon  k.  Paterson,  W.S. 


Saturday,  November  3. 

SECOND    DIVISION. 

[Lord  Fraser,  Ordinary. 
LAWRIE  V.  PEARSON. 

Prof  est— Expenses—  Caution  —  Trmivent  Defen- 
der. 

In  an  action  of  accounting  by  a  beneficiary 
nnder  a  trust  against  the  trostee,  it  transpired 
that  the  defender  had  executed  a  trust-deed 
for  behoof  of  his  creditors.     Intimation  of 
tbe  action  was  made  to  the  defender's  trus- 
tee, who  declined  to  sist  himself.   Held  (rev. 
Lord  Fraser)  that  tbe  defender  was  entitled 
to    litigate    the    question    withoat    finding 
caution  for  expenses. 
This  was  an  action  of  count,  reckoning,  and 
payment  at  the  instance  of  Mrs  Emily  M'Gnire 
or  Lawrie,  4  Gilchrist's  Entry,  Greenside  Itow, 
Edinburgh,    against    David    Pearson,    solicitor, 
Kirkcaldy,  the  sole  surviving  trustee  and  executor 
under  the  trast^isposition  and  settlement  of  the 
deceased  Andrew  Greig    and    his    spouse,   the 
maternal  grandparents  of  the  pursuer. 

The  pursuer,  who  was  a  beneficiary  nnder  the 
trust,  alleged,  inter  alia,  that  the  defender  was 
personally  liable  for  loss  occasioned  to  the  trust- 
estate  by  investment  of  tbe  trust  funds  upon 
unrealisable  securities. 

The  defender  denied  this  averment,  and  alleged 
that  he  hod  already  accounted  to  theporsner,  and 
was  not  now  indebted  to  her. 

After  the  date  of  the  action  the  pursuer  ascer- 
tained that  the  defender  had  oxeonted  a  trust-deed 
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for  behoof  of  his  orediton,  and  she  added  the  fol- 
lowing plea-in-la'W — "(1)  The  defender  being  in- 
solvent, and  having  divested  himself  of  his  whole 
estates,  is  not  entitled  to  defend  this  action withont 
finding  caution  for  expenses." 

The  Lord  Ordinary  (Fbabik)  prononnced  the 
following  interlocutors : — 

"  16(A  May  1888.— In  respect  it  is  stated  that 
the  defender  has  executed  a  trust-deed  in  favour 
of  Uoneyman,  writer,  Kirkcaldy,  appoints 

intimation  of  tbe  dependence  of  the  action,  with 
a  copy  of  this  interlocutor,  to  be  made  to  Mr 
Honey  man,  and  allows  him,  if  so  advised,  to 
appear  for  bis  interest  within  eight  days  after 
intimation. " 

"  &ih  July  1888. — In  respect  the  defender  has 
divested  himself  of  his  whole  estates  for  behoof 
of  his  creditors,  and  of  the  failure  of  the  trostee 
on  the  defender's  said  estates  to  sist  himself  for 
his  interest,  appoints  the  defender  to  find  cantion 
for  expenses  within  ten  days." 

"19th  July  1888. — In  respect  the  defender  has 
failed  to  find  caution  for  the  expenses  of  process 
aa  ordered  by  the  interlocutor  of  Gth  July  cur- 
rent, on  the  motion  of  the  pursuer,  and  in  respect 
the  pursuer  restricts  her  claim  under  the  alterna- 
tive oonclnsions  of  tbe  summons  to  the  sTim  of 
£250  (said  sum  being  exclusive  of  and  in  addition 
to  the  sums  which  the  defender  has  already 
transferred  to  tbe  pursuer  in  tbe  course  of  the 
process),  decerns  against  the  defender  for  pay- 
ment to  the  pursuer  of  the  sum  of  £250  under 
tbe  said  alternative  conclusion  of  the  summons, 
reserving  to  the  pursuer  her  right  in  and  against 
the  various  funds  in  which  the  trust-estate  under 
tbe  defender's  charge  is  or  may  be  invested,  and 
decerns:  Finds  the  pursuer  entitled  to  ex- 
penses," &o. 

The  defender  reclaimed,  and  argued— Caution 
for  expenses  by  a  bankrupt  was  a  question  of 
discretion  for  the  Court,  and  was  readily  dis- 
pensed with  where  the  bankrupt  is  defender,  K 
bankrupt  might  defend  without  caution  where 
the  subject  of  litigation  was  a  right  which  did 
not  pas8  to  the  trustee — Taylor  v.  Fairlie't 
TrusUet,  1830,  8  S.  666— rev.  H.  of  L.,  1833, 
6  W.  &  8.  301  ;  Gondy  on  Bankruptcy,  855. 
The  defender  was  solvent. 

A.rgued  for  the  respondent— The  action  was 
raised  before  the  pursuer  was  aware  of  the  trust- 
deed.  As  the  defender  was  divested  of  his 
property,  and  tbe  pursuer  could  not  arrest  it,  he 
most  And  caution  for  expenses — Stetenton  t.  Lee, 
June  4,  1886,  13  B.  913.  This  was  a  matter  for 
the  discretion  of  the  Coxat— Thorn  v.  Andrete, 
June  26,  1888,  25  8.1i.B.  595. 

At  advising — 

LoBD  YocMd — I  cannot  avoid  coming  to  tbe 
conclusion  that  the  Lord  Ordinary  has  f&llen  into 
error  in  the  view  he  has  taken  of  this  cose.  It 
is  an  action  of  count,  reckoning,  and  payment 
against  Mr  Pearson,  a  solicitor  ia  Kirkcaldy,  as 
trustee  under  the  testamentary  trust  of  Mr  and 
Mrs  Greig.  Mr  Pearson  defends  tbe  action,  and 
he  says  that  he  has  already  sufficiently  aoconnted, 
and  that  be  is  not  indebted  to  the  pursuer ;  and 
we  have  been  informed  that  the  real  question  in 
this  accounting  turns  upon  the  point  whether  the 
defender  is  personally  liable  for  having  made 
certain  investments  of  trust  money  on  beritable 
seonrities  which  have  turned  out  badly.     Before 


this  action  was  raised,  but,  as  we  were  infonned 

very  properly  by  Mr  M'Lennan,  without  the 
knowledge  of  the  pursuer,  Mr  Pearson  had  exe- 
cuted avoluntary  trust-deed  with  a  viewtothe  judi- 
cious management  of  his  affairs  and  payment  of 
his  debtii.  Tbe  pursuer  now  puts  in  a  plea  that 
as  the  defender  is  insolvent,  and  has  divested 
himself  of  his  whole  estate,  be  ia  not  entitled  to 
defend  the  action  without  finding  caution.  On 
this  plea  being  brought  under  his  notice,  the  Lord 
Ordinary  ordered  intimation  to  be  made  to  the 
trustee,  and  as  the  trustee  declined — and  very 
properly  declined  —  to  have  anything  to  do 
with  the  case,  the  Lord  Ordinary  pronounced 
the  interlocutor  ordering  the  pursuer  to  find 
caution  for  expanses.  It  was  here,  I  think,  the 
Lord  Ordinary  was  in  error.  In  my  opinion 
Mr  Pearson  is  absolutely  entitled  to  deifend  him- 
self without  finding  caution.  The  trust  is  a 
voluntitry  trust,  although  it  would  not  have 
affected  my  opinion  if  this  had  been  a  trust  on  a 
bankrupt  estate.  No  trust-estate  in  which  the 
defender  acted  as  trustee  and  executor  would 
have  been  affected  by  his  sequestration  any 
more  than  by  his  voluntary  trust;  it  would 
have  remained  in  his  hands,  and  he  would  have 
been  responsible  to  the  beneficiaries  for  it,  and 
neither  the  trustee  upon  a  voluntary  trust  exe- 
cuted by  him  nor  the  trustee  in  his  sequestration 
could  with  any  propriety  have  interfered.  I 
therefore  think  that  the  Lord  Ordinary's  view  was 
erroneous,  and  I  would  propose  to  your  Lordship 
that  we  should  recal  the  Lord  Ordinary's  inter- 
locutor appointing  the  pursuer  to  find  oantion, 
and  also  the  subsequent  interlocutor  decerning 
him  to  pay  £250,  and  remit  the  case  to  the  Lord 
Ordinary  to  proceed. 

Lord  Ln— There  are  two  questions  to  be  con- 
sidered in  a  case  like  the  present.  Tbe  first  is, 
whether  the  defender  has  so  completely  divested 
himself  of  his  estate  as  to  have  no  title  to  de- 
fend the  action  ?  But  the  question  of  his  title  to 
defend  the  action  is  not  raised  in  this  case,  but 
only  the  question  whether  he  should  find  caution 
before  be  can  be  allowed  to  do  so.  There  may  cer- 
tainly be  cases  in  which  the  defender  might  be 
called  upon  to  find  caution,  but  the  general  rule  as 
to  caution  which  applies  to  pursuers  in  actions  does 
not  apply  to  the  case  of  defenders.  There  is  no 
better  illustration  of  this  than  the  well  known  case 
of  Stephen  v.  Skinner,  May  31,  1860,  22  D.  1122, 
where  Stephen  was  seeking  to  suspend  a  charge. 
In  the  present  case  no  ground  has  been  shown 
to  us  why  the  defender  should  be  made  to  find 
caution  as  a  condition  of  defending  tbe  action. 

LoBD  Justicb-Olsbe — I  quite  agree  in  the  judg- 
ment of  your  Lordships,  and  only  wish  to  add  that 
if  this  doctrine  of  making  the  defender  in  an  action 
find  caution  be  carried  to  its  legitimate  limit 
it  would  amount  to  intolerable  hardship.  If  we 
were  to  affirm  that  principle  it  would  amount  to 
this,  that  where  an  action  of  any  kind  is  brought 
against  a  bankrupt  or  person  under  a  voluntary 
trust,  he  would  be  compelled  to  find  caution  or 
else  submit  to  decree  being  given  against  him 
for  any  amount  that  might  be  asked.  I  therefore 
concur  in  the  judgment  proposed. 

LoBD  RuTHBaruKU  Ciiiitx  was  absent. 
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Tho  Court  piODonnoed  the  following  inter- 
locntor : — 

' '  The  Lords  hsTing  heard  oonngel  for  the 
parties  on  the  reolaiming-note  for  the  Av- 
fender  against  Lord  Eraser's  interlocntor  of 
19lh  Jul;  last,  Becal  the  said  interlocntor, 
and  the  previous  interlocutor  of  Gth  Jnly 
1888:  Bepel  the  first  plea-in-law  for  the 
pnrsaer :  Find  the  defender  entitled  to  ex- 
penses from  the  date  of  the  interlocutor 
reclaimed  against :  Bemit  to  the  Auditor  to 
tax  the  Bame  and  to  report,  authorise  the 
Lord  Ordinary  to  decern  for  the  taxed 
amount  thereof,  and  remit  the  cause  to  his 
Lordship  accordingly,  and  to  proceed  other- 
wise as  accords." 

Counsel  for  the  Defender  (Beclaimer)— J.  A. 
Beid — Macdonald.  Agent— W.  6.  L.  Winchester, 
W.8. 

Coansel  for  the  Pursuer  (Bespondent)  — 
M'Lennan.     Agent — Bobert  Broatoh,  Solicitor. 


HIGH  OOUET  OF  JUSTICIARY. 


Monday  and  Tuesday,  Novemlter  5  and  6. 
(Before  the  Lord  Justice-Olerk.) 

H.  M.  ADVOCATE  V.  PABKER  AND  BASRIE. 

Juitieiary  Caset— Culpable  Homicide— Indietment 
—Aeeumulation  of  Panels— Jldetaney—Speel- 
f  cation — Separation  of  Trials. 

James  Parker  and  James  Barrie  were 
indicted  on  a  charge  that,  time  and  place 
specified,  "you  James  Parker,  when  pilot  in 
charge  of  the  steamship  'Balmoral  Castle,' 
there  being  risk  of  a  collision  between  the  said 
Tessel  and  the  steamship  '  Princess  of  Wales,' 
did  fail  to  slacken  speed  by  stopping  and 
rcTersing,  contrary  to  article  18  of  the 
Regulations  for  Preventing  Collisions  at  8ea, 
i^^ued  in  pursuance  of  the  Merchant  Shipping 
Act  Amendment  Act  1863,  and  you  James 
Barrie,  when  pilot  in  charge  of  the  said 
steamship  'Princess  of  Wales,'  there  being 
risk  of  a  collision  as  aforesaid,  did  fail  to 
slacken  speed  by  stopping  and  reversing, 
and  did  put  to  starboard  the  helm  of  the 
■aid  steamship  'Princess  of  Wales,'  con- 
trary to  articles  18  and  16  of  said  Begula- 
tions,  and  yon  did  both  fail  to  navigate  your 
respective  vessels  with  proper  and  seaman- 
like care,  and  did  cause  said  vessels  to  come 
into  collision,  and  did  thus  kill  A.  V."  Objec- 
tions to  the  relevancy  on  the  ground  (1)  that 
it  was  not  competent  to  charge  the  panels 
together  in  one  indictment,  the  acts  of  negli- 
gence being  separate,  and  (2)  that  the 
indictment  was  wanting  in  specification  in 
respect  that  the  regulations  founded  on  were 
insufBciently  set  forth,  that  facts  were  not 
alleged  sufficient  to  infer  breach  of  the  regula- 
tions, that  the  charge  of  failure  to  navigate 
with  proper  and  seamanlike  care  was  too 
vague,  and  that  culpa  being  of  the  essence  of 
the  crime  ought  to  be  specifically  set  forth 
•—repelled. 

Dingwall  y.  E.  M.  Advocate,  May  26, 1888, 


26  S.L.B.  494,   commented  upon  and  dit- 

tinguished. 
Motion  to  separate  the  trials  on  the  ground 

that  panels  might  mutually  prejudice  each 

other  by  their  defence,  refused. 
James  Parker  and  James  Barrie  were  indicted  at 
the  High  Court  on  a  charge  "that  on  16th  June 
1888,  on  the  Clyde,  near  Skelmorlie,  Ayrshire, 
yon  James  Parker,  when  pilot  in  charge  of  the 
steamship  'Balmoral  Castle,' there  being  risk  of 
a  collision  between  the  said  vessel  and  the  steam- 
ship 'Princess  of  Wales,'  did  fail  to  slacken  speed 
by  stopping  and  reversing,  contrary  to  article  18 
of  the  Begalations  for  Preventing  Collisions  at 
Sea,  issued  in  pursuance  of  the  Merchant  Shipping 
Act  Amendment  Act  1862,  and  you  James  Barrie, 
when  pilot  in  charge  of  the  said  steamship  'Prin- 
cess of  Wales,'  there  being  risk  of  a  collision  as 
aforesaid,  did  fail  to  slacken  speed  by  stopping 
and  reversing,  and  did  put  to  starboard  the  helm 
of  the  said  steamship  'Princess  of  Wales,'  con- 
trary to  articles  18  and  ir>  of  said  Begulations, 
and  yon  did  both  fail  to  navigate  your  respective 
vessels  with  proper  and  seamanlike  care,  and  did 
cause  said  vessels  to  come  into  collision,  and  did 
thus  kill  Andrew  Ferguson,  joiner,  Cross  Street, 
Fartiek,  William  Ferguson,  painter,  Breadalbane 
Street,  Glasgow,  and  Allan  Stewart,  painter. 
Plantation  Street,  Oovan,  who  were  on  board  the 
said  steamship  'Princess  of  Wales.' " 

At  the  first  diet  of  compearance  held  before 
Sheriff-Substitute  Hall,  at  Kilmarnock,  on  26th 
October  1888,  the  foUoVing  objections  were 
stated  to  the  relevancy—"  (First),  that  both 
panels  are  charged  in  the  indictment  while  the 
acts  of  negligence  are  separate;  (second),  that 
the  rules  founded  on  are  not  sufficiently  set 
forth;  (third),  that  facts  are  not  alleged  suffi- 
cient to  infer  breach  of  the  roles ;  (fourth),  that 
the  charge  of  failure  to  navigate  with  proper  and 
neamanlike  cnre  is  wanting  in  specification ; 
(fifth),  that  culpa  is  not  set  forth  in  the  libel, 
culpa  being  of  the  essence  of  the  crime ;  (sixth), 
that  the  indictment  does  not  set  forth  facts  rele- 
vant and  EufScient  to  constitute  an  indictable 
crime,"  and  were  reserved  by  the  Sheriff-Substi- 
tute  for  the  consideration  of  the  Court  at  the 
second  diet. 

CoMBiE  Thomson,  for  Parker,  without  dealing 
seriatim  with  the  objections  stated  at  the  first 
diet,  objected  to  the  relevancy  on  two  main 
grounds,  (1)  that  it  was  incompetent  to  charge  two 
persons  for  such  offences  as  were  disclosed  in  the 
indictment  in  the  same  indictment,  and  (2)  that 
the  indictment  was  wanting  in  specification. 

Argued  in  support  of  tho  first  objection — This 
was  not  an  inquiry  to  find  out  who  was  to  blame 
foracasualty.  It  was  a  trial  upon  distinct  charges 
against  each  panel.  The  panel  Parker  might 
suffer  serious  prejudice  from  being  tried  along 
with  the  other  accused.  He  might  suffer  from 
the  evidence  of  witnesses  called  by  Barrie,  whom 
he  would  be  unable  to  cross-examine  or  contra- 
dict. No  doubt  his  Lordship  would  direct  the 
jury  that  such  evidence  was  not  evidence  against 
him,  but  the  effect  of  such  evidence  on  the  mind 
of  a  jury  could  not  be  removed  by  any  direction 
from  the  bench.  It  was  usual  to  charge  two  or 
more  persons  in  one  indictment  only  when  they 
bad  been  engaged  in  perpetrating  a  common 
crime— fllJf.  Advocate  v.  Oibton  and  Others, 
September  5, 1871,  2  Coup.  128.     Further,  it  was 
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clearly  laid  down  in  the  case  o(  Clelland  y. 
Sinclair,  March  18,  1887,  14  K.  (J.  0.)  23,  that 
it  was  incompetent  to  charge  two  persons  in  one 
indictment  in  cases  like  the  present. 

Argued  in  support  of  the  second  objection — 
The  indictment  set  forth  two  breaches  of  dnty 
against  Parker— (1)  a  failure  to  observe  article  1 8 
of  the  Begulations  for  Preventing  Collisions  at 
Sea,  and  (2)  sf  allure  tonavigatehis  vessel  with  pro- 
per and  seamanlike  care,  but  neither  of  these  was 
alleged  with  sufficient  specification.     The  refer- 
ence to  the  articles  was  neither  accurate  nor 
snflScient.      Article    18  provided    that   "Every 
steamship  when  approaching  another  ship  so  as 
to  involve  risk  of  collision    shall  slacken  her 
speed,  or  stop  and  reverse  if  necessary."     The 
words  in  the  indictment,  "  did  fail  to  slacken 
speed  by  stopping  and  reversing,"  did  not  accu- 
rately set  forth  either  of  the  alternatives  provided 
by  the  regulation.  Further,  both  altemativesonght 
to  have  been  set  forth.     A  failure  to  adopt  one  of 
them  was  not  necessarily  a  breach  of  the  regulation. 
Again,  the  indictment  failed  to  set  forth  that  the 
"Balmoral  Castle  "  was  approaching  the  "Prin- 
cess of  Wales  "  so  as  to  involve  risk  of  collision, 
or  that  it  was  necessary  to  stop  and  reverse  both 
of  which  conditions  must  be  present  before  the 
regulation  applied.     The  second  breach  of  dnty 
alleged  was  too  general.     It  was  not  said  in  what 
manner    the    accused    failed    to   navigate    his 
Tessel  with  proper  and  seamanlike  care — IT.  if. 
Advoeaie  v.  Drever  dh  Tyre,  November  2,  1885,  fi 
Coop.  680.     Further,  culpa  was  of  the  essence  of 
the  crime  charged,  and  ought  to  have  been  set  forth 
in  accordance  with  the  case  of  Dingwall  v.  II.  M. 
AdvocaU,  May   26,  1888,  25  S.  Ii.it.  494.     The 
indictment  did  not  relevantly  charge  even  the 
statutory  misdemeanour  of  wilful  breach  of  the 
regulations  under  section  27  of  the   Merchant 
Shipping  Act  Amendment  Act  1862  (25  and  26 
Vict.  cap.  63),  as  the  Act  was  not  referred  to  as 
provided  by  section  9  of  the  Criminal  ProoedtlTe 
(SootUnd)  Act  1887  (50  and  51  Vict.  cap.  35). 

DiossoM,  for  Barrie,  adopted  the  argument  sub- 
mitted for  Parker  as  applicable  to  his  case,  and 
argued  further— In  the  case  of  this  accused  two 
breaches  of  the  regulations  were  alleged,  a  breach 
of  art.  18,  and  a  breach  of  art.  15.  These  charges 
were  mutually  contradictory.  The  two  articles 
did  not  apply  in  the  same  circumstanceg.  Further, 
the  breach  of  art.  15  was  not  relevantly  set  forth. 
That  article  provided  that  "If  two  ships  under 
steam  are  meeting  end  on,  or  nearly  end  on,  so 
as  to  involve  risk  of  collision,  each  shall  alter  her 
course  to  starboard,  so  that  each  may  pass  on  the 
port  side  of  the  other. "  The  indictment  failed  to 
set  forth  that  the  ships  were  meeting  end  on,  and 
accordingly  did  not  allege  a  case  to  which  article 
16  was  applicable. 

The  Solicitor-Geuernl,  for  the  Crown,  argued — 
The  case  of  CleUand  v.  Sinclair  was  not  applicable. 
The  irrelevancy  in  that  case  was  that  two  persons 
were  charged  together  on  a  vague  and  general 
indictment.  Here  the  fault  alleged  against  each 
is  distinctly  specified. — H.  M.  Advocate -7.  Wood 
&  King,  15th  April  18+2,  1  Broun  262.  The 
allegations  of  breach  of  the  regulations  were  suffi- 
ciently made  by  reference  to  the  articles  of  the 
regalations  contravened,  the  regulations  being 
produced — Criminal  Procedure  (Scotland)  Act 
1887  (50  and  51  Vict.  cap.  35),  see.  15.    Further, 


with  reference  to  the  alleged  breach  of  article  18, 
the  prosecutor  had  chosen  one  of  the  alternatiyes 
provided,  viz.,  stopping  and  reversing,  and  nuder- 
took  to  prove  that  that  course  ought  to  have 
been  followed.  The  case  of  DingititU  v.  n.  M. 
Advocate  {supra)  did  not  apply  to  a  ca,e  of 
culpable  homicide.  To  so  opply  it  would  be  to 
run  counter  to  the  schedule  in  the  Act.— ff.  M. 
Adweate  v.  Macleod  and  Mackenzie,  14th  May 
1888,  before  Lord  Trayner  (not  reported). 

At  advising — 

Loan  JusnoE-CiiEBE — I  have  listened  to  a  very 
able  argument  indeed,  and  have  received  every 
possible  assistance  in  dealing  with  the  questions 
raised.  The  first  objection  taken  at  the  former  diet 
was  that  both  panels  are  charged  in  one  indict- 
ment, while  the  acts  of  negligence  were  separate. 
That  to  me  is  a  novel  objection  relating  to  a  case 
in  which,  whatever  were  the  offences  committed 
by  the   panels   at   the   bir,   they  were  offences 
committed  simultaneously,  and  led  to  one  result, 
•being   that  which  brought   abont   this  criminal 
investigation.     There  have  been  in  the  course  of 
the   last   thirty  or  forty  yeard  very  many  cases 
in  which    two  persons,  by  separate  acts  com- 
mitted at   the  same  time,  contributed   to  the 
nafortunate    result   of   loss  of    life,   involving 
them   in   the  charge  of    cnlfiable  homicide.     I 
think  I  am  right  in  saying  that  in  no  single 
case    that   has    occurred    has    there    been    an 
instance  of  a  separate  prosecution  against  tw» 
persons  so  charged.    In  every  case  the  prosecution 
has  been  against  both  together,  and  in  no  case, 
so  far  as  I  know,  has  any  objection  been  made  to 
the  competency  of  such  a  proceeding.     I  can  see, 
on  the  other  hand,  that  there  would  be  very 
unsatisfactory  results  if  in  every  case  in  which 
two  or  three  or  four  people  by  separate  acts  of 
carelessness  in  the  execution  of  their  duty,  and  by 
their  combined  fault,  caused  an  accident,  each 
prisoner  was  to  be  tried  separately  before  a  sepa- 
rate jury,  and  if  the  Court  had  not  the  full  facts 
of  the  whole  case  completely  before  it  in  one 
inquiry.     It  is  said  by  Mr  Thomson  that  it  would 
be  perfectly  vain,  after  a  juiy  bad  heard  evi- 
dence led  in  a  case  of  this  kind  for  one  of  the 
panels,  which  might  tend  to  throw  gnilt  upon 
the  other,   to  direct    them  that  as  regards  the 
other  prisoner  they  were  not  entitled  to  take  that 
evidence  into  account  at  all.     But  I  am  bound  to 
assume  —and  there  is  nothing  that  has  occarred 
in  the  history  of  this  country  to  lead  any  Judge 
to  assnme  the  contrary— that  when  a  jury  receive 
a  distinct  direction  in  law  from  the  Judge  sitting 
on  the  bench  the  jury  will  regard  it. 

The  case  of  Clelland  is  the  only  case  which  has 
been  quoted  from  the  bar  which  has  any  bearing 
on  this  case.  That  case,  however,  was  a  very  dif- 
ferent one  indeed.  It  was  a  case  in  which  the 
prosecutor  charged  the  masters  of  two  steam 
vessels  together  before  the  Kiver  Bailie  in 
Glasgow  uuder  a  complaint  which  practically 
made  no  statement  of  facts  whatever.  Both  of 
them,  he  said,  had  mismanaged  their  vessels, 
and  the  vessels  had  come  into  collision.  That 
would  not  in  any  circumstance  be  considered 
a  relevant  charge.  It  would  simply  be  a  statement 
that  two  people  behaved  recklessdy,  and  nothing 
more.  Of  course  that  never  would  be  dealt  vritb, 
even  in  the  most  summary  court,  as  being  a  fair 
and  relevant  statement  for  the  information  of  the 
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prisoneis  as  to  what  each  of  them  did  in  order  to 
oontribate  to  the  disaster  which  followed.  It  is 
trae  that  Lord  M'Larea  in  the  coarse  of  his 
opinion  says— "The  collision  may  have  been  the 
resalt  of  the  negligence  of  one  or  of  botb,  but  if 
the  lust  were  the  case,  then  there  were  separate 
acts  of  negligence,  and  it  is  not  in  accordance 
with  the  spirit  of  oar  criminal  law  that  two  per- 
sons should  be  charged,  in  the  cironmstauces 
of  this  case,  in  one  libeL"  If  I  bad  con- 
sidered that  that  was  the  ground  of  judg- 
ment of  the  three  Judges  who  heard  the  case 
I  Mhonld  certainly  feel  myself  bound  by  it,  how- 
ever much  I  might  differ  from  it,  and  however 
much  I  might  be  satisfied — as  I  nm  sittisfied — 
that  the  whole  course  of  decisions  is  quite  con- 
trary to  that  doctrine.  But  I  take  that  btatement 
of  Lord  M'Laren  to  be  an  expression  of  his 
individual  view  alone,  because  I  find  in  the  opi- 
uiuns  both  of  his  Lordship  and  of  the  other 
Judi^es  the  real  grounds  upon  which  they  pro- 
ceeded— that  it  was  an  act  of  oppression  to  charge 
the  two  men  simply  with  having  caused  a  collision 
without  any  explanation  whatever  of  what  either  of 
them  did,  and  to  put  them  npon  their  trial  witbont 
eitberoftbem  having  the  sligbtest  notice  as  to  what 
was  the  fault  attributed  to  him.  Now,  it  is  different 
here.  The  indictment  here  makes  a  specific  and 
separate  statement  in  regard  to  each  prisoner,  and 
it  will  be  in  the  power  of  counsel  at  the  bar  in 
addressing  the  jury — and  it  will  be  the  duty  of 
myself  in  charging  the  jury — to  point  out  what 
are  the  specific  things  alleged  against  each  of  the 
prisoners,  and  what  are  the  specific  things  which 
must  be  proved  before  either  of  them  can  be  f  onnd 
guilty  npon  the  charge  made  against  him.  I  am 
not  now  speaking  on  the  question  whether  the 
charge  is  sufficient.  I  am  speaking  merely  of  the 
fact  that  this  case  is  different  from  the  case  of 
CieUaitd  in  respect  that  there  is  a  specific  allega- 
tion against  each  of  the  accused.  While  I  am 
speaking  of  that  I  may  as  well  refer  to  the  objec- 
tion which  was  taken  to  the  general  statement 
that  "you  did  both  fail  to  navigate  your  respec- 
tive vessels  with  proper  and  seamanlike  care." 
I  quite  concur  with  Mr  Thomson  that  that  by 
itself  would  be  a  wholly  irrelevant  charge,  but 
then  the  prosecutor  does  not  undertake  to  prove 
that  as  a  separat«  charge  at  all.  Kor  does  he 
make  it  as  a  separate  charge.  He  makes  his 
specific  charges,  and  makes  his  general  statement. 
In  the  case  of  other  crimes,  before  the  passing  of 
the  recent  statute,  it  was  almost  the  invariable 
practice,  after  the  statement  of  specific  facts 
describing  that  the  act  was  committed  in  a  cer- 
tain manner,  to  add  '"or  in  some  other  manner 
to  the  prosecutor  unknown."  If  that  latter 
statement  was  made  in  the  form  of  a  specific 
and  separata  charge  it  was  irrelevant.  In  one 
case  a  charge  was  held  irrelevant  in  which  the 
prosecutor  prefixed  to  these  latter  words  "you 
did  then  and  there,"  making  it  read  "  yon  did 
then  and  there"  commit  the  crime  libelled 
"  in  some  manner  and  by  some  means 
to  the  prosecutor  unknown."  That  was  held 
irrelevant  for  want  of  specification,  but  in 
another  indictment  raised  against  the  same  person 
the  words  were  again  used  in  the  proper  way  to 
cover  some  slight  differences  in  evidence,  and 
not  OS  a  substantive  charge,  and  the  indictment 
was  held  relevant.  I  refer,  to  the  case  of  M'Que 
(H.C.},  February  20,  18G0,  S  Irv.  552  and  C78, 


I  and  32  Scot.  Jur.  478.  Therefore,  as  regards  the 
I  first  and  fourth  objections,  I  have  no  dilHisulty  in 
'    repelling  them. 

I  The  second  objection  is  that  the  rules  or  regula- 
tions foundedonarenotsnfficiently setfortb.  Now, 
,  it  must  be  kept  in  view  that  this  is  a  charge  of 
i  culpable  homicide  brought  at  common  law,  and 
the  prosecutor  is  perfectly  entitled  in  making 
such  a  charge  to  make  the  rales  which  are  issued 
for  the  guidance  of  persons  of  skill  in  executing 
their  duties  a  test  as  to  whether  they  acted  with 
reasonable  care  and  skill.  The  regulations  in 
this  case  are  merely  documents  for  the  informa- 
tion of  the  prisoners  and  their  advisers  in  order 
that  they  may  meet  the  case  which  the  prose- 
cutor intended  making.  The  Act  of  Parliament 
provides  that  where  it  is  necessary  to  set  forth 
documents  in  an  indictment  it  shall  be  sufficient 
to  refer  to  such  documents  by  general  description, 
and  the  present  regulations  are  just  a  document 
to  be  produced.  Now,  in  the  indictment  I  *fiud 
the  regulations  are  referred  to  as  being  regulations 
issued  in  pursuance  of  the  Merchant  Shipping  Acts 
Amendment  Act  18G2,  and  that  notice  is  given  in 
the  list  of  productions  that  an  official  copy  of 
these  regulations  is  to  l>e  produced.  The  section 
applicable  is  not  section  U  of  the  Act  of  1887, 
which  was  referred  to,  but  section  15,  which  pro- 
vides— "Where  in  an  indictment  any  document 
requires  to  be  referred  to,  it  shall  not  be  neoes  - 
sary  to  set  forth  the  document,  or  any  part  of  it, 
in  such  indictment,  but  it  shall  be  sufficient  to 
refer  to  such  document  by  a  general  description 
and  where  it  is  to  be  prodnced,  by  the  number 
given  to  it  in  the  list  of  productions  for  the  pro- 
secution." Therefore  I  must  also  repel  the 
second  objection. 

The  third  objection  is  that  facts  are  not 
averred  sufficient  to  infer  breach  of  duty. 
Mr  Thomson  made  the  statement  that  the 
rules  are  not  accurately  quoted  in  the  indictment. 
The  prosecutor  has  taken  one  of  two  alternatives, 
and  has  charged  each  of  the  prisoners  with  not 
stopping  and  reversing  when  they  ought  to  have 
done  so.  I  think  that  they  can  have  no  reason 
to  complain  of  want  of  specification  by  the  pro- 
secutor limiting  himself  to  one  and  not  stating 
the  two  alternatives,  which  would  have  given  him 
a  general  latitude. 

The  last  and  most  formidable  objection  I  have 
to  deal  with  is  the  objection  based  upon  the  case 
of  Dingwall — that  the  indictment  should  have 
contained  as  a  preliminary  statement  the  words 
"culpably  and  recklessly,  and  in  breach  of  your 
duty,"  and  that  according  to  the  case  of  VingtcaU 
this  indictment  should  be  considered  irrelevant. 
That  brings  me  to  the  question  whether  the  case 
of  DingioaU,  compels  me  to  hold  this  indictment  to 
be  irrelevant  because  it  does  not  contain  the  words 
which  the  statute  of  1887  sajs  in  express  terms 
it  need  not  contain.  The  question  is  a  somewhat 
difficult  one.  Either  the  case  of  DlngwaU  im- 
plies that  in  all  cases  of  crime  the  words,  or  some 
of  them,  given  in  section  8  of  the  statute  of  1 887 
must  be  used,  or  it  implies  that  in  certain  cases 
they  or  some  of  them  must  be  used.  After  giving 
the  question  the  best  coosiderntion  I  can,  I  cannot 
accept  the  decision  in  the  case  of  DingwaUaasjpTpXj- 
ing  generally  to  all  oases,  and  that  for  two  reasons. 
In  the  first  place,  to  hold  that  it  applied  generally 
would  be  simply  to  wipe  out  a  clause  and  relative 
schedule  out  of  the  statute  as  if  it  had  not  been 
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enacted.  Second,  I  cannot  accept  DingwaWt  deci- 
sion as  applying  generally,  because  I  gather  from 
statements  made  by  the  learned  Judges,  in  giving 
their  opinions,  that  they  did  not  consider  that  the 
schedule  contained  an  example  relative  to  the  case 
they  were  deciding.  Now,  as  regards  the  first 
point,  I  cannot  hold  myself  bound  by  a  decision 
of  two  Judges  against  the  strong  dissent  of 
another,  and  against  numerous  decisions  of  Judges 
in  previous  oases  giving  effect  to  sections  2  and  8. 
Indeed,  I  hold  myself  bound,  on  the  contrary, 
to  assume  that  their  Lordships  did  not  intend 
altogether  to  set  aside  these  clauses  of  a  statute, 
and  that  therefore  their  decision  is  not  to  be  so 
read.  It  is  no  doubt  true  that  Lord  Yonng  in 
JXngwall's  case  speaks  in  a  tone  of  ridicule  of 
the  omission  of  the  expressions  referred  to  in  sec- 
tion 8,  and  asks,  "AVill  anyone  give  me  a  good 
reason  why  these  words  should  be  omitted? 
There  are  plenty  of  saperflaons  and  unneces- 
sary words,  e.g.,  the  name  and  designation 
of  the  public  proseotitor,  which  is  always  the 
same.  Is  it  economy?  You  would  save  mora 
by  omitting  '  by  authority  of  Her  Majesty's  Ad- 
vocate' than  by  omitting  'falsely  and  fraudu- 
lently.'" But  even  assuming  that  the  clause 
were  in  its  intent  ridiculous,  it  is  a  perfectly  clear 
and  distinct  enacting  clause.  The  prosecutor 
cannot  be  held  to  have  tabled  an  irrelevant  in- 
dictment merely  because  he  has  obeyed  the 
statute  and  left  out  words  which  the  statute  has 
said  may  be  left  out  and  shall  be  implied.  No 
doubt,  also,  Lord  M'Laren  says,  "  I  should  only 
like  to  add  that  every  libel  must,  in  my  opinion, 
set  forth  a  crime — must  set  forth  what  conveys  the 
notion  of  a  crime — and  that,  I  think,  this  indict- 
ment does  not. "  But  the  answer  to  that  is,  that  if 
the  statute  declares  that  certain  words  wherever 
they  would  have  been  necessary  to  relevancy  under 
the  old  form  are  to  be  implied,  then  a  court  of  law 
is  bonud,  in  reading  the  indictment,  to  read 
in  such  words  just  as  if  they  had  been  actually 
written.  To  refuse  to  read  them  in,  and  to 
throw  out  the  indictment  for  want  of  them, 
would  be  nothing  else  than  disobedience  to 
express  and  unambiguous  statutory  enactments. 
The  order  given  by  the  statute  must  be  obeyed, 
and  if  the  order  is  distinct  and  intelligible, 
a  court  of  law  is  bound  to  give  effect  to  it. 
To  hold  otherwise  would  be  to  justify  dis- 
obedience to  statutory  enactments  on  grounds  re- 
lating to  the  policy  or  propriety  of  their  cou  tents. 
This  would  be  to  change  the  position  of  the 
judge  from  that  of  an  interpreter  and  adminis- 
trator of  the  law  and  to  constitute  him  its 
censor,  entitled  to  veto  its  provisions  if  unable 
to  consider  them  expedient  or  agree  with  the 
reasons  which  led  to  their  being  passed  into  law. 
I  cannot,  therefore,  accept  the  case  of  Dingwall 
as  an  authority  binding  the  Court  in  every  case 
to  ignore  the  provisions  of  clause  8,  and  to 
reject  indictments  framed  in  strict  accordance 
with  section  2  and  Schedule  A. 

The  second  point,  viz.,  that  the  learned 
Judges  held  that  the  schedule  was  not  ap- 
plicable to  the  particular  case,  I  gather  to 
have  been  the  real  ground  of  judgment.  For 
LordTonng,  referring  to  Lord  Rntherfnrd  Clark's 
opinion,  says  that  he  understands  Lord  Buther- 
furd  Clark  to  "assume  that  the  case  given  in  the 
schedule  under  the  name  of  Norab  Ouond  is  a 
obarge  of  falsehood,  fraud,  and  wilful  imposition  " 


And  his  Lordship  adds — "I  see  no  reason  for 
arriving  at  that  conclusion.  .  ,  .  The  case  is 
toto  ealo  different  from  the  specimen  relied  on. " 
And  Lord  M'Laren  says — "When  we  look  into 
the  schedule  it  appears  uncertain  whether  the 
case  is  meant  as  a  statement  of  the  crime  of  false- 
hood, fraud,  and  wilful  imposition,  or  of  dishonest 
appropriation,  a  new  nomen  juris  introduced  by 
thin  statute."  I  may  be  permitted  to  say  that 
while  willing  to  submit  to  the  decision  in 
Dingwall's  case  where  it  clearly  applies,  yet 
until  it  has  been  considered  by  a  full  bench  I 
dissent  altogether  from  the  reasons  given.  I 
dissent  from  what  is  laid  down  by  Lord  Young, 
because  while  I]  know  he  has  a  strong  view 
that  to  obtain  goods  on  the  false  pretence  of  a 
bona  fide  business  purchase  with  the  distinct  inten- 
tion not  to  pay  for  them  is  not  a  crime  by  the  law 
of  Scotland,  the  contrary  has  been  affirmed  by  a 
full  bench  in  the  case  of  Witherington,  4  Coup. 
47.').  And  that  case  was  really  following  up 
numerous  previous  decisions  of  the  High  Court, 
sitting  with  a  bench  of  three  Judges.  This  was 
what  the  prosecutor  averred  in  the  case  of  Ding- 
10022,  and  this  is  what  his  Lordship  in  that  case 
stated  was  not  crime  by  the  law  of  Scotland.  In 
this  conflict  of  opinion  I  am  bound  by  that  of 
the  full  bench,  with  which  I  concur  in  every 
particular. 

Again,  with  reference  to  the  reasons  given 
by  Lord  M'Laren,  I  find  from  his  opinion  above 
quoted  that  his  Lordship  proceeds  in  Dingwairi 
case  on  the  assumption  that  the  statute  has  created, 
as  regards  crimes  relating  to  property,  anewnomcn 
jurii,  viz.,  "disbonestappropriationof  property." 
Lest  it  should  be  supposed  that  I  acquiesce  in 
that  statement  of  what  is  contained  in  the  Act,  I 
must  here  say  parenthetically  that  his  Lordship 
has  fallen  into  an  unaccountable  error  in  matter 
of  fact.  For  the  statute,  in  no  part  of  it, 
establishes  any  new  nomen  jurit.  It  is  a 
procedure  Act,  intended  to  abolish  the  use  of 
nomina  juris.  It  does  not  mention  suoh  words 
as  "dishonest  appropriation  of  property"  in 
any  connection  applicable  to  a  substantive 
charge  of  crime.  The  words  "dishonest  appro- 
priation of  property "  do  not  occur  in  the  part 
of  the  statute  which  deals  with  the  libelling  of 
the  crime  charged.  They  relate  to  the  notice 
of  previous '  conviations  to  be  used  in  evi- 
dence after  trial  and  conviction,  and  to 
nothing  else.  As  the  statute  extends  the  use 
of  previous  conviction  in  aggravation  (after 
proof  of  crime)  to  all  convictions  for  offences  of 
a  similar  nature,  it  for  convenience  permits  a 
number  of  these  convictions  to  be  described  in 
the  indictment  by  a  comprehensive  phrase, 
which  is  a  form  of  notice  intended  to  prevent 
surprise,  the  particulars  being  afterwards  duly 
given  in  the  list  of  productions.  It  is,  therefore, 
clear  that  to  speak  of  these  words  as  a  novd 
nomen  juris  for  crime  is  entirely  to  mistake  the 
meaning  of  the  Act.  But  the  important  fact 
brought  out  by  Lord  M'Laren's  special  reference 
to  these  words  in  the  case  of  DingvcaU  is  that  it 
is  thus  indicated  that  in  the  opinion  he  was 
giving  he  intended,  as  Lord  Young  also  plainly 
intended,  to  deal  with  cases  relating  to  offenots 
against  property,  and  to  such  offences  only.  I 
have,  therefore,  no  hesitation  in  holding  that, 
pending  the  decision  of  a  full  bench,  I  am 
sot  bound   by   that  decision,  except  in  so  far 
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as  it  leUtes  to  the  partienlar  crime  in  qaes- 
tion,  in  the  oase  of  bingiBoll,  and  to  the  part 
of  the  Schedale  A  applicable  to  that  crime.  The 
charge  here  is  that  the  accused  did  guiltily  do,  or 
fail  to  do,  certain  acte  libelled.  The  prosecutor 
nodertakes  to  prove,  according  to  what  is  re- 
quired by  law,  the  guilty  character  of  the  acts 
alleged  to  have  been  done.  It  is  important  to 
observe  that  it  is  the  rmponsible  public  prosecutor 
alone  to  whom  the  privilege  of  thus  libelling  is 
given.  He,  on  his  responsibility,  indicts  and 
accuses  of  crime.  The  statute  declares  that  the 
acts  he  specifies  are  to  be  read  as  being  alleged 
to  be  done  contrary  to  the  criminal  law  of  the 
country,  and  that  if  the  charge  with  certain 
words  read  in  would  have  been  sufficient  under 
the  former  law  to  make  a  relevant  accusation, 
then  they  should  be  read  in.  Obeying  the  statute, 
I  read  them  in  here.  It  is  not  disputed  that  if 
these  words  were  written  in,  the  indictment 
would  be  relevant.  The  statute  says  they  should 
be  implied.  That  means,  that  for  the  purposes 
of  relevancy  they  are  in  the  indictment. 

1  have  only  to  add  on  the  question  of  relevancy 
that  Lord  M  'Laren  refers  to  one  case  in  which 
the  qualifying  word  "wilfully"  is  used  in  the 
schedule  in  support  of  his  view.  He  refers  to 
th^  schedule,  which  gives  an  instance  of  the 
charge  of  flre-raising,  thus — "Ton  did  set  fire  to 
a  warehouse  .  .  .  and  the  fire  took  effect  on  said 
warehouse,  and  this  you  did  wilfully  (or  culpably 
and  recklessly). "  But  that  very  exception  proves 
the  rule,  instead  of  being,  as  his  Lordship  sug- 
gests, an  illustration  of  the  application  of  the  rule 
as  he  understands  it.  There  are  but  few  cases 
where  the  same  Acts  described  in  the  same  words 
may  fall  into  one  or  other  of  two  categories  of 
crime,  where  a  description  in  ordinary  words 
without  adjectives  will  not  set  forth  the  differ- 
ence clearly  enough — asj  for  example,  between 
murder  and  causing  death  without  murderous 
intent.  But  there  are  certain  cases  in  which 
general  words  will  not  indicate  any  difference. 
The  case  of  crime  by  raising  fire  is  one  of  theBe. 
To  say  that  a  man  set  fire  to  a  house  gives  him  no 
notice  whether  he  is  accused  of  malicious  crime 
or  only  of  criminal  carelessness.  In  such  a  case, 
therefore,  where  the  same  general  words  apply 
equally  to  an  offence  of  great  malignity  and  de- 
liberate criminality  and  to  an  offence  in  which 
there  was  no  wicked  intent  but  only  punishable 
carelessness,  the  schedule  indicates  that  if  the 
higher  offence  is  to  be  charged  this  intention 
shall  be  given  notice  of.  But  here  in  this  case, 
and  in  most  other  cases,  no  such  ambiguity  ex- 
ists, and  there  is  no  need  for  the  specification 
given  in  the  case  of  fire-raising.  That  case,  by 
its  exceptional  character,  brings  into  relief  other 
oases  in  the  schedule  in  which  no  such  words 
are  used,  and  the  statute  expressly  declares  that 
these  forms  may  be  used.  I  hold  that  the  pro- 
secutor has  properly  applied  the  schedule  in  this 
oase,  and  repel  the  objections  to  the  relevancy. 

The  panels  pleaded  not  guilty. 

CoKBiB  Thomson  then  moved  for  a  separation 
of  the  trials,  on  the  ground  that  the  interests  of 
the  panels  being  necessarily  conflicting,  the  panel 
Parker  might  suffer  serious  prejudice  from  being 
tried  along  with  Barrie,  as  witnesses  might  be 
called  by  Barrie  for  his  defence  whom  he  could 
neither  cross-examine  nor  oontradiot.  — Burke  and 


Afaedovgall,  24th  December  1828,  Syme's  Bep. 
345  (Lord  Fitmilly  at  p.  351),  and  Hume,  ii.  519  ; 
Kettle  and  Otheri,  10th  June  1831,  Bell's  Notes 
182 ;  Clancy  and  Other*,  3rd  May  1834,  Bell's 
Notes  183 ;  Cleary  and  Othert,  26th  January 
1846,  Ark.  7.  The  case  of  Rowbotham  and  Oth&rs, 
15th  March  1855,  2  Irv.  89,  06,  was  distinguished 
from  this  case  by  the  fact  that  the  persons  there 
accused  together  all  contributed  to  one  act  of 
negligence,  those  who  contributed  to  another  act 
of  negligence  leading  to  the  same  accident 
being  tried  under  a  separate  indictment —  Mae- 
intothy.  Wilton,  17th  March  1855,  2  Irv.  186. 

The  Solicitor-General  did  not  consent. 

The  motion  was  refused. 

Oonnsel  for  the  Grown — The  Solicitor-General, 
Q.O. — Wallace,  A.-D.     Agent — Crown  Agent. 

CJounsel  for  Parker  —  Comrie  Thomson  — 
M'Lennan.     Agents — 

Counsel  for  Barrie — C.  S.  Dickson— Younger. 
Agents — J.  &  J.  Boss,  W.S. 


COURT    OF    SESSION. 


Tuesday,  November  6. 
FIRST     DIVISION. 

STORRAR  AND  OTHERS  V.  SMAIL  AND 
OTHERS. 

Suecettwn—l'estament — Implied  Revocation. 

A  testatrix  by  general  disposition  and 
settlement  conveyed  to  her  niece  her  whole 
heritable  and  moveable  estate,  under  burden 
of  debts  and  legacies,  on  the  condition  that 
her  niece  should  pay  any  other  legacies  which 
the  testatrix  might  thiuk  proper  to  leave  by 
any  writing  under  her  hand,  clearly  indicative 
of  her  intention,  although  not  formally  exe- 
cuted. She  appointed  her  niece  her  execu- 
trix. By  a  codicil  to  this  will  she  revoked 
the  conveyance  of  her  moveable  estate,  and 
conveyed  the  snme  to  other  executors,  direct- 
ing them  to  fulfil  any  testamentary  instruc- 
tions left  for  them  under  her  hand,  and 
providing  that  any  surplus  of  the  moveable 
estate,  after  meeting  debts  and  bequests, 
should  be  paid  to  her  niece,  but  that  any 
deficiency  Utereof  should  form  a  burden  on 
her  heritable  estate.  By  a  holograph  docu- 
ment, addressed  to  her  niece  of  date  inter- 
mediate between  the  settlement  and  codicil, 
she  directed  that  her  heritable  property 
should  be  sold,  and  that  the  price  thereof, 
together  with  any  surplus  after  payment  of 
expenses,  should  be  deposited  in  bank  for 
behoof  of  her  niece  in  liferent  and  certain 
others  in  fee.  Held  that  the  holograph  writ- 
ing was  inconsistent  with,  and  therefore 
impliedly  revoked  by  the  codicil,  which  was 
of  later  date. 
Miss  Lillias  Small  died  on  2l8t  September  1885, 
leaving  the  following  testamentary  writings — 1.  A 
general  disposition  and  settlement  dated  29th 
May  1888,  to  which  was  appended  a  codicil, 
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written  on  the  same  paper,  dated  3rd  August 
1886.  2.  A  holograph  writing  addressed  to  "m^ 
niece  Margaret  Smail,"  and  bearing  date  3rd 
September  1884. 

By  her  di3}x)3ition  and  settlement  she  con- 
veyed her  \rhole  estate  and  effects,  heritable  and 
moveable,  to  ber  niece  Margaret  Small,  and  her 
heirs  and  assignees,  under  burden  of  payment  of 
her  debts  and  varions  small  legacies,  and  also 
nndei  the  condition  that  her  niece  Margaret  Smail 
should  "  also  make  payment  of  any  other  legacies 
or  bequests  which  I  may  think  proper  to  leave 
by  any  writing  under  my  hand,  clearly  indicative 
of  my  intention,  although  not  formally  executed." 
Margaret  Smail  was  appointed  sole  executrix 
under  this  deed. 

By  the  codicil  dated  3rd  Angust  1885  the  testa- 
trix, on  the  narrative  that  she  had  resolved  to 
make  sundry  alterations  on  her  settlement,  re- 
called the  appointment  of  Margaret  Smail  as  her 
executor.  She  revoked  the  conveyance  of  her 
moveable  means  and  estate  to  her  niece,  and  ap- 
pointed other  parties  to  be  her  execntors,  and  con- 
veyed to  them  her  whole  moveable  means,  estate, 
and  effects.  The  codicil  proceeds  further — "I 
authorise  and  direct  my  executors  toimplementand 
carry  into  effect  any  instructions  or  bequests  which 
I  may  think  proper  to  leave  for  them  by  any 
letter  or  document  signed  by  me,  althongh  not 
legally  tested ;  and  in  case  there  be  a  surplus  of 
my  moveable  estate  after  meeting  the  debts  and 
bequests  herein  and  before  written  (excepting  the 
legacy  hereby  revoked),  I  direct  my  executors  to 
pay  over  the  same  to  the  said  Margaret  Smail,  my 
niece ;  and,  on  the  other  hand,  in  the  event  of 
there  being  a  shortcoming,  I  declare  and  provide 
that  the  same  shall  be  a  burden  on  my  heritable 
estate  conveyed  to  her,  and  be  payable  and  paid 
by  her  accordingly. " 

The  holograph  writing  was  addressed  "To 
my  niece  Margaret  Smail,"  and  referred  in 
gremio  to  "my  will."  After  providing  for  the 
disposal  of  sundry  articles  of  furniture,  trinkets, 
and  books,  it  proceeds — "My  house  to  be  sold 
as  soon  as  possible,  and  if  there  is  any  money 
over  paying  all  expenses  is  to  be  added  to 
whatever  is  recieved  for  the  honse,  and  depositted 
in  the  Agra  Bank  for  a  small  income  to  yon  for 
life,  at  yonr  death  the  the  capital  to  be  equally 
devided  amongst  your  sisters  for  there  families." 
This  writing  had  been  left  by  the  deceased  in  a 
Bealed  packet  in  the  custody  of  a  friend  six 
months  before  her  death,  with  whom  it  remained 
till  after  that  event,  which  occurred  on  21st 
September  188.5,  and  therefore  it  was  clearly  of 
date  between  the  settlement  of  29th  May  1883 
and  the  codicil  of  3rd  August  1885. 

In  these  circumstances  questions  arose  as  to 
the  validity  of  the  holograph  writing,  and  its 
effect  on  the  distribution  of  the  estate  of  the 
deceased  if  it  were  a  valid  and  subsisting  docu- 
ment, and  a  Special  Case  was  presented  to  the 
Court  to  have  these  questions  decided.  No  ques- 
tions, however,  were  raised  as  to  the  provisions 
in  the  holograph  writing  for  the  disposal  of  the 
various  articles  of  furniture,  trinkets,  and  books. 

The  first  parties  thereto  were  the  executors 
nnder  the  codicil  of  3rd  September  1885;  the 
second  party  was  Miss  Margaret  Smail,  niece  of 
the  testatrix,  and  disponee  under  the  settlement ; 
and  the  third  parties  were  Margaret  Smail's  sur- 
viving sisters  and  the  families  of  two  deceased 
•i«ten. 


The  qnestionB  eabmitted  to  the  Conrt  were— 
"(1)  Is  the  holograph  writing  dated  3rd  Septem- 
ber 1881  revoked  by  the  codicil,  or  is  it  a  valid 
and  subsisting  testamentary  document?  (2)  If 
the  first  part  of  the  first  question  be  answered  in 
the  negative,  are  the  first  parties  bonnd  to  sell 
the  said  heritage,  and  to  deposit  the  proceeds, 
along  with  the  amount  of  the  free  moveable 
estate,  in  the  Agra  Bank  on  a  receipt  in  favour 
of  the  second  party  in  liferent,  for  her  lifeient 
use  allenarly,  and  her  sisters  for  their  families  in 
fee ;  or  in  what  terms  should  the  deposit-reoeipt 
betaken?" 

The  second  party  argued  —  The  holognpb 
writing  was  not  a  valid  and  subsisting  docnment 
Its  terms  were  incompatible  with  the  codioil  of 
later  date,  and  so  it  was  impliedly  revoked  t>j 
that  deed — Bertram's  Trustees  v.  MaOueton't 
Trustees,  March  10,  1888,  15  H.  672. 

The  third  parties  argued — No  donbt  it  was 
difficult  to  reconcile  the  terms  of  the  holograph 
writing  with  those  of  the  codicil,  bnt  it  was  not 
impossible,  and  mere  difficulty  in  reconciling 
them  was  not  enough.  The  holograph  writing 
had  not  been  expressly  revoked,  and  in  the 
absence  of  impossibility  of  reconciling  its  tetms 
with  the  codicil,  it  must  be  held  that  it  was  not 
impliedly  revoked,  and  was  therefore  a  valid  and 
subsisting  docnment. 

At  advising — 

LoBD  Pbesident — In  this  case  the  troat-dis- 
position  and  settlement  by  tbe  testatrix  wis 
dated  on  the  29th  of  May  1883.  It  is  a  tested 
instrument,  and  therefore  there  is  no  qnestion  of 
its  date.  In  like  manner  there  is  no  question 
about  the  date  of  an  attested  codicil  appended  to 
the  deed  and  written  upon  the  same  paper,  and 
which  is  dated  on  the  3rd  Angust  1886.  Nov, 
the  holograph  writing  founded  on  by  some  of 
the  parties,  and  which  of  course  does  not  prove 
its  own  date,  bears  to  be  dated  3rd  September 
lt<84.  Althongh  the  date  of  that  writing  can- 
not be  proved  by  the  writing  itself,  it  is  estab- 
lished, by  a  clear  admission  in  the  case  stated, 
that  the  document  must  have  been  written  some 
time  between  the  trnst-disposition  and  tbe  codicil 
of  3rd  August  1886.  It  is  said  that  at  the  date 
of  the  deceased's  death  the  holograph  writing 
was  in  the  possession  of  David  Storrar,  and  that 
the  deceascM]  had  been  in  the  habit,  when  siw 
went  from  home,  of  leaving  a  sealed  packet  with 
Mr  Storrar,  which  was  given  back  to  her  on  hsr 
return  home.  Several  months  before  ber  death, 
when  she  was  leaving  home,  she  gave  a  sealed 
packet  to  Mr  Storrar  to  be  retained  till  her 
return.  On  her  return  the  packet  was  allowed 
to  remain  in  Mr  Storrar's  custody,  and  at  the 
date  of  her  death  it  had  been  in  his  poeaenion 
for  about  six  months.  Now,  the  death  of  the 
testator  ooonrred  on  the  2l8t  September  1S8S, 
and  as  the  codicil  is  dated  3rd  August  1883, 
there  is  a  very  short  interval  between  the  date 
of  the  codicil  and  of  the  death  of  the  testatrix, 
and  therefore  tbe  holograph  writing  mnst  have 
been  out  of  her  possession  and  in  David  Storrar^ 
hands  for  some  months  before  her  death,  and 
consequently  before  the  codicil  of  Bid  Angait 
1885  was  made. 

On  the  face  of  the  codioil  itself  it  U  qoite 
plain  that  it  was  intended  to  operate  as  an  atten- 
tion of  the  original  settlement      Tbe  effeet  of 
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this  original  settlement  was  very  macb  iu  f  uToar 
of  Hiss  Margaret  Small.  The  codicil  is  leaa 
favomable  to  her,  bnt  the  intervening  holograph 
writing,  as  we  are  I  think  entitled  to  call  it,  is 
still  more  anfavonrable. 

In  these  circumstances  the  question  comes  to 
be,  whether  the  codicil  necessarily  from  its 
terms  operates  as  a  revocation  of  the  holograph 
writing  executed  in  the  interval  between  the 
original  settlement  and  the  codicil  ?  It  seems  to 
me  that  the  conclasion  which  we  mast  adopt  is 
that  it  does  so  operate.  If  the  holograph  writ- 
ing was  to  receive  effect,  it  would  deprive 
Margaret  Small  altogether  of  the  heritable  pro- 
perty, for  if  that  holograph  writing  was  to  be 
brooght  into  operation  she  would  not  have  the 
disposal  of  that  property  at  all,  as  the  testatrix 
has  tbere  left  a  direction  that  it  should  be  sold, 
and  that  Margaret  Small  shonld  have  a  liferent 
of  the  balance  left  after  the  payment  of  ex- 
penses. 

Now,  the  codicil  of  8rd  August  1886  is  quite 
inoonsistent  with  that  direction.  That  codicil 
assumes  that  Margaret  Small  is  to  be  proprietor 
of  the  heritable  estate,  and  directs  that  certain 
things  shall  be  payable  out  of  the  heritable 
estate.  The  two  things  are  incompatible,  and 
the  natural  conclasion  is  that  the  later  deed  must 
receive  effect,  operating  as  a  revocation  of  the 
principal  part  of  the  holograph  writing.  I  am 
therefore  of  opinion  that  we  should  answer  the 
first  branch  of  the  first  question  in  the  afflrma- 
tive, 

LoBD  MuBB — It  appears  to  me  that  the  holo- 
graph writing  which  was  handed  over  to  David 
Storrar  is  plainly  dated  before  the*  codicil  of 
8rd  August  1883.  When  I  look  at  that  codicil  I 
cannot  think  it  consistent  with  the  holograph 
writing,  because  the  material  alteration  in  the 
settlement  made  in  the  holograph  writing  is 
completely  superseded  by  the  directions  in  the 
oodiciL  Miss  Margaret  Small  is  left  as  executrix 
by  the  holograph  writing,  and  is  directed  to  sell 
the  house,  and  after  payment  of  expenses  she  is 
to  have  a  liferent  of  the  balance.  In  the  codicil 
the  moveable  estate  is  conveyed  to  other  execu- 
tors; there  is  a  revocatiou  of  her  appointment 
as  executrix,  an  appointment  of  new  executors, 
and  she  remains  as  the  dlsponee  in  the  heritable 
estate.  In  the  codicil  the  testatrix  says — "  I 
authorise  and  direct  my  executors  to  implement 
and  carry  into  effect  any  instmctlons  or  bequests 
which  I  may  think  proper  to  leave  for  them  by 
any  letter  or  document  signed  by  me  although 
not  legally  tested :  And  in  case  there  be  a  sur- 
plus of  my  moveable  estate  after  meeting  the 
debts  and  bequests  herein  and  before  written 
(excepting  the  legaoy  hereby  revoked),  I  direct 
my  executors  to  pay  over  the  same  to  the  said 
Margaret  Small,  my  niece,  and,  on  the  other 
hand,  in  the  event  of  there  being  a  shortcoming, 
I  declare  and  provide  that  the  same  Bhall  be  a 
burden  on  my  heritable  estate  conveyed  to  her, 
*  and  be  payable  and  paid  by  her  accordingly. " 
Now,  I  think  that  the  holograph  wrltiug  clashes 
with  these  directions  in  the  codicil,  and  as  the 
latter  is  of  later  date  the  holograph  writing  is 
impliedly  revoked  by  it 

IiOBD  Asm — We  have  here  three  deeds  to 
oonstnie — tbeorigiual  trust-disposition  and  settle- 


ment, the  holograph  writing,  and  the  codicil. 
There  is  no  doubt  that  the  holograph  writing  is 
of  earlier  date  than  the  codicil,  and  therefore  as  it 
is  inconsistent  with  the  provisions  of  that 
codicil,  these  provisions  must  prevail. 

In  my  opiuion  the  testatrix  intended  her 
whole  estate,  heritable  and  moveable,  to  be  dis- 
posed of  by  the  trust-disposition  and  settle- 
ment and  codicil.  These  two  deeds  do  dispose 
of  all  her  estate,  heritable  and  moveable. 
Therefore  we  cannot  sustain  the  holograph  writ- 
ing because  it  is  inconsistent  with  that  view. 
By  the  trust-disipoKition  and  settlement  tbe  tes- 
tatrix left  the  whole  of  her  estate  to  Margaret 
Small.  As  I  read  the  codicil  she  did  not  alter 
her  disposition  of  the  heritable  property  to 
Margaret  Small.  She  altered  her  disposition  of 
the  moveable  property  and  appointed  other 
executors  to  carry  out  her  intentions,  but  in  this 
codicil,  which  is  the  last  deed,  she  disposed  of 
the  whole  of  her  moveable  estate  to  the  execu- 
tors appointed,  who  were  directed— [Sit  I/trrd- 
thip  here  read  the  termt  of  the  eodieil  quoted 
abovel.  Here  there  is  a  clear  instruction  to  fol- 
low— to  pay  to  Margaret  Small  vfter  meeting 
"the  debts  and  bequests  herein  and  before 
written,"  and  nothing  more.  Margaret  Small  is 
to  get  the  surplus  when  the  moveable  estate  is 
disposed  of.  The  other  side  wish  to  incorporate 
something  else  into  the  clause,  namely,  after 
meeting  ^te  debts  and  bequests  "  herein  and  in 
another  docimient  before  written,"  where  there 
is  an  instruction  to  pay  other  debts  and  be- 
quests, and  to  pay  the  surplus  to  her  nieoe. 
The  testatrix  has  in  the  codicil  disposed  of 
her  whole  moveable  estate,  and  directed  tbe 
surplus  to  be  paid  to  Margaret  Small,  and 
therefore  Margaret  Small  is  to  get  the  bene- 
fit of  that,  although  her  appointment  as  execu- 
trix is  recalled.  The  reading  we  are  aeked 
to  adopt  is,  that  after  meeting  certain  debts  and 
bequests  the  moveable  estate  is  to  be  paid  to  her 
for  distribution  in  terms  of  tbe  instructions  in 
the  holograph  writing,  and  lastly  that  the  surplus 
is  to  be  paid  to  Margaret  Small  for  her  own  nse. 
If  the  testatrix  had  wanted  these  things  paid  she 
would  have  directed  her  executors  to  pay  them. 

When  we  come  to  deal  with  the  heritable 
estate  it  is  clear  that  we  cannot  read  the  codicil 
without  seeing  that  the  disposition  of  the  herit- 
able property  to  Margaret  Small  must  stand,  be- 
cause the  testatrix  in  her  codicil  directs — "  And 
on  the  other  hand,  in  the  event  of  there  being  a 
shortcoming,  I  declare  and  provide  that  the 
same  shall  be  a  burden  on  my  heritable  estate 
conveyed  to  her,  and  be  payable  and  paid  by  her 
accordingly."  Here  there  is  a  burden  laid  on  tbe 
heritable  estate  conveyed  to  Margaret  Small.  If 
effect  is  to  be  given  to  the  holograph  writing 
there  is  a  burden  on  nobody.  Margaret  Small  is 
there  directed  to  sell  the  heritable  estate,  and  to 
pay  this  and  other  debts,  and  the  balance  is  to 
remain  moveable  estate.  If  we  were  to  give 
effect  to  the  holograph  writing  that  would  be  the 
result,  and  quite  contrary  to  the  provisions  of 
the  codlclL  The  direction  in  the  holograph 
writing  to  convert  and  deposit  the  balance  in 
bank  is  quite  opposed  to  tbe  direction  in  the 
codicil  that,  in  tiie  event  of  there  being  a  short- 
coming, "tbe  same  shall  be  a  burden  on  my 
heritable  estate."  The  codicil  clearly  recognises 
that  the  property  ia  to  lemain  the  property  of 
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Margaret  Small  subject  to  the  bnrden  I  have 
mentioned,  and  I  hnmbly  think  that  the  oodicil 
must  receive  effect. 

LoBD  Shaud  waa  absent. 

The  Oonrt  answered  the  first  branch  of  the 
first  qnestion  in  the  affirmatiye. 

Coansel  for  First  and  Third  Parties— Macfar- 
lane      Agents— H.  A  H.  Tod,  W.8. 

Counsel  for  the  Second  Party  —  Gathrie. 
Agents— Tait  &  Criohton,  W.S. 


Thursday,  November  8. 

SECOND     DIVISION. 

[Lord  Lee,  Ordinary. 

HENDERSON  V.  HENDERSON. 

Expense*— Hvsband  and  Wife— Divorce— Wife's 
Expenses  of  Iteclaiming-note. 

Held  (diss.  Lord  Yoang)  that  a  wife  who 
had  ansaocessfully  reclaimed  against  a  decree 
of  divorce  on  the  ground  of  adultery,  and 
who  had  by  her  own  earnings  acquired  sepa- 
rate estate  to  the  extent  of  £.500,  was  honnd 
to  pay  her  own  expenses  in  both  the  Outer 
and  the  Inner  Honse. 
Upoo  25th  January  1888  Isabella  Middler  Burd 
or  Henderson,  wife  of  Andrew  Henderson,  black- 
smith. Little   Collieston,  Slains,  Aberdeenshire, 
brought  an  action  of  divorce  against  her  husband 
on  the  ground  of  adultery,  and  upon  12tU  March 
1888  the   said   Andrew   Henderson   brought   an 
action  of  divorce  against  his  said  wife  also  on  the 
ground  of  adultery.    These  actions  were  con- 
joined,  and    after  hearing  evidence  the  liord 
Ordinary  (Lm)    upon    22nd    June    1888    pro- 
nounced decree  of  divorce  in  both  actions,  and 
with  regard  to  expenses  found  the  wife  entitled 
to  the  expenses  incurred  by  her  in  the  action  at 
her  instance,  and  quoftd  ultra  found  neither  party 
entitled  to  expenses.     The  wife  reclaimed  to  the 
Second  Division,  but  unsuccessfully. 

It  was  admitted  that  for  some  years  the  hus- 
band had  absented  himself  from  his  wife,  and 
had  not  contributed  anything  to  her  support  j 
that  the  wife  had  maintained  herself  by  carrying 
on  business  as  a  farmer  and  innkeeper,  and  tlmt 
by  her  earnings  she  had  amassed  a  sum  of  £500, 
which  was  her  own  separate  estate. 

Upon  the  question  of  expenses  it  was  argued 
by  the  reclaimer — She  was  entitled,  in  accordance 
with  a  well-established  rule,  to  her  expenses  in 
both  Courts,  even  in  the  action  in  which  she  was 
defender.  In  the  case  of  Hoey,  June  6,  1884, 
11  it.  905,  the  wife,  although  unsuccessful,  was 
found  entitled  to  the  expenses  of  her  reclaiming- 
note,  and  l^at  too  from  a  perfectly  innocent  hus- 
band. It  was  only  where  a  reclaiming-note  was 
manifestly  hopeless  that  expenses  were  refused. 
Here  the  evidence  was  such  as  to  justify  a 
reoloiming-noto. 

Argued  by  the  respondent — If  the  rule  was 
well  fixed,  the  exception  was  as  well  established, 
that  a  wife  with  estate  of  her  own  must  litigate 
at  her  own  expense,  and  this  specially  applied  to   i 


the  case  of  a  guilty  wife  reclaiming  with  a  jndg- 
mebt  of  the  Lord  Ordinary  against  her — Fiaser 
on  Husband  and  Wife,  1231,  1236. 

At  advising — 

LoBD  TouHO  —  It  is  my  opinion  that  the 
general  rule  is  as  stated  by  Mr  Young,  that 
where  a  husband  raises  an  action  of  divorce 
against  his  wife  he  must  pay  not  only  his 
own  expenses  but  hers  also,  even  although  her 
defence  has  been  unsuooeasfuL  That  is  the 
general  rule,  and  it  was  stated  with  some 
emphasis  by  the  Lord  President  in  a  recent 
case  cited  to  us,  where  a  wife  liod  reclaimed 
against  a  judgment  which  was  against  her. 
She  had  unsuccessfully  defended  the  action; 
she  had  unsuccessfully  reclaimed ;  and  yet  she  was 
held  entitled  to  get  her  whole  expenses  in  both 
Courts,  and  that  too  in  a  case  where  she  alone 
had  been  the  guilty  party.  I  understand  an 
exception  will  be  allowed  where  a  wife  has 
separate  estate  —  that  is,  where  she  has  inde- 
pendent means,  but  I  would  be  loth  to  bring 
under  that  exception,  which  only  may  and  not 
necessarily  must  be  acted  upon,  a  case  where 
the  wife  has  maintained  herself  for  so  many 
years,  and  where  all  her  separate  estate  is  due 
to  her  own  earnings  and  savings.  If  out  of 
this  little  account  of  savings  she  were  to  pay 
her  expenses  in  this  action,  it  would  leave 
her  practically  with  nothing  to  live  ^  apon. 
I  think  that  because  of  a  balance  in  the  bank 
in  her  favour  from  the  fruits  of  her  own  in- 
.  dustry  we  should  not  take  tbis  case  out  of  the 
general  rule.  But  I  look  also  to  the  behaviour 
of  the  husband,  who  has  never  performed 
towards  her  the  duty  of  a  husband.  I  think 
he  ought  to  be  subjected  to  the  whole  expenses 
of  this  action,  which  will  have  the  effect,  not 
that  she  will  get  one  farthing  out  of  him,  but 
that  her  earnings  will  be  protected  from  his 
claims. 

LoBD  HuTHKBFUBD  Ci>i.BE — I  have  no  doubt 
about  the  general  rule.  Even  although  guilty 
of  adultery  a  wife  is  entitled  to  her  expenses  in 
the  Outer  Honse,  and  in  the  Inner  Eoose  also 
if  there  are  reasonable  grounds  for  her  reclaim- 
ing. The  question  here  is,  whether  this  ease 
should  be  brought  under  the  exception  to  this 
rule.  The  ground  for  so  bringing  it  is  that 
the  wife  has  separate  estate  of  her  own  to  the 
extent  of  £500,  and  on  that  ground  the  Lord 
Ordinary  did  not  find  the  husband  liable  to 
the  wife  for  the  expenses  incurred  by  her  in  the 
Outer  Honse.  I  am  not  disposed  to  hold  that 
a  wife  when  she  has  such  estate  of  her  own, 
and  is  guilty  of  adultery,  should  be  allowed  to 
throw  all  the  expense  of  the  action  upon  her 
husband.  I  am  theref(»%  for  afOrming  the 
Lord  Ordinary's  interlocutor  as  regards  the  ex- 
penses in  the  Outer  House,  and  for  finding  no 
expenses  due  to  or  by  either  party  in  the  Inner 
Honse. 

I 

LoBD  Lib — I  concur  with  Lord  Bntherfurd 
Clark. 

LoBD  JtJSnOB-ClJEBK  —  I  COUCUT  With  the 
majority  of  your  Lordships.  I  think  there  is 
not  much  room  here  for  sympathy  with  either 
party.'    The  wife  has  separate  estate,  ^e  is  in 
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fanit,  and  is  therefore  bound  to  pay  her  own 
ezpensea. 

!rhe  Court  adhered. 

Oounsel  for  the  Redaimer — A.  J.  Young — 
Salyeseu.  Agent  —  D.  Howard  Smith,  SoUoi- 
tor. 

Counsel  for  the  Bespondent— Oomrie  Thom- 
son—Bhiud.     Agent— WUliam  OfBcer,  S.S.O. 


Friday,  November  9. 

FIRST    DIVISION. 

[Bzoheqner  Cause. 

THE       AUSTRALASIAN       MORTGAGE       AND 

AOENOr   COMPANY   (LIMITED)  V.  THE 

COMMISSIONERS  OF  INLAND  REVENUE. 

Recenue— Stamp  Act  1870(33  and  34  Viet.  cap. 
97),  tec.  iS.—SiU  of  Exchange— Clause  of  Ex- 
emption— Security  — Renewal  of  Debenture — 
Coupon. 

By  the  Stamp  Act  1870,  sec.  48  (1)  the 
term  "bill  of  exchange"  includes  any  docu- 
ment (except  a  bank  note)  entitling  any 
person,  whether  named  therein  or  not,  to 
payment  by  any  other  person  of  any  sum  of 
money  therein  mentioned.     The  schedule  to 
the  Act  charges  a  duty  of  Id.  on  bills  of  ex- 
change payable  on  demand,  but  exempts 
"  (9)  coupon  or  warrant  for  interest  attached 
to  and  issued  with  any  security."    Where 
the  term  of  payment  of  a  debenture  was  by 
minute  of  renewal  extended  for  a  definite 
period,  and  additional  coupons  were  issued 
relative  to  the  interest  for   the  extended 
period — held  that  these  coupons  not  being 
issued  with  the  security  did  not  fall  under 
the  clause  of  exemptions,  and  that  they  were 
each  chargeable  with  the  stamp-duty  of  Id. 
This  was  a  case  stated  by  tbe  Commissioners  of 
Inland  Berenue  under  sec.  1 9  of  the  Stamp  Act 
of  1870  at  the  request  of  The  Australasian  Mort- 
gage and  Agency  Company  (Limited),  to  enable 
them  to  appeal  to  the  Court  of  Exchequer  against 
a  determination  of  the  Commissioners  imposing 
a  stamp-duty  of  Id.  upon  a  coupon  issued  by  the 
said  company. 

By  the  Act  there  are  charged  the  following 
stamp  duties,  as  set  forth  in  the  schedule  thereto, 
viz. —  "bill  of  exchange,  payable  on  demand. 
Id."  Section  48  (1)  of  the  Act  is  as  follows: — 
"  The  term  '  bill  of  exchange,'  for  the  purposes  of 
this  Act,  includes  also  draft,  order,  cheque,  and 
letter  of  credit,  and  any  document  or  writing 
(except  a  bank  note),  entitling  or  purporting  to 
entitle  any  person,  whether  named  therein  or 
not,  to  payment  by  any  other  person  of,  or  to 
draw  upon  any  other  person  for,  any  sum  of 
money  therein  mentioned." 

Under  the  head  "bill  of  exchange"  in  the 
schednle  to  the  said  Act  appear  certain  exemp- 
tions, and  the  ninth  of  those  exemptions  is  as 
follows: — "coupon  or  warrant  for  interest, 
attached  to  and  issued  with  any  security. " 

In  May  1888  The  Australasian  Mortgage  and 
Agency  Company  (Limited)  borrowed  from  linlph 


Erskine  Scott,  0. A., -Edinburgh,  the  sum  of 
£2000,  and  granted  therefor  a  debenture  in  ordi- 
nary form.  The  loan  was  for  five  years,  and  it 
bore  interest  at  6  per  cent,  per  annum. 

The  debenture  was  stamped  with  the  ad 
valorem  duty  applicable  to  a  mortgage,  viz., 
£2,  lOs.  Unstamped  coupons  or  warrants  for 
interest  payable  each  half-year  during  tbe  car- 
renoy  of  the  debenture  down  to  and  including 
ISth  May  1888  were  attached  to  and  Issued  with 
the  debenture. 

In  May  1888  the  term  of  payment  was  by  con- 
sent of  parties  extended  to  1893,  in  terms  of  tbe 
following  minute  of  renewal  endorsed  on  the 
debenture : — "  It  is  hereby  agreed  that  the  term 
of  payment  of  this  debenture  shall  be  extended 
from  the  fifteenth  day  of  May  Eighteen  hundred 
and  eighty-eight,  being  the  date  of  payment  within 
mentioned,  to  tbe  fifteenth  day  of  May  Eighteen 
hundred  and  ninety-three,  and  coupons  for  inte- 
rest at  the  rate  of  4^  per  centum  per  annum  have 
been  delivered  to  the  said  M/C  trustees  of  Mr 
and  Mrs  John  Bruce  of  Bumburgh,  for  the  inte- 
rest to  become  due  at  and  prior  to  the  date  of 
payment  hereby  agreed  on."  The  new  set  of 
coupons  issued  was  attached  to  tbe  debenture  by 
being  pasted  thereto,  after  which  the  debenture 
as  renewed,  along  with  the  coupons  attached, 
were  banded  back  to  the  holder. 

In  July  1888  the  company  presented  to  the 
Commissioners  (having  obtained  it  for  the  pur- 
pose from  the  holders  thereof)  the  first  of  the 
new  set  of  coupons  in  order  to  have  their  opinion 
if  it  was  chargeable  with  stamp  duty  in  pursuance 
of  the  Act  of  1870.  The  document  was  in  these 
terms— "No.  1.  The  Austrahtsian  Mortgage  and 
Agency  Company  (Limited),  £42,  10s.,  will  pay 
to  the  bearer,  at  the  Office  of  the  Boyal  Bank  of 
Scotland,  Edinburgh  or  London,  on  surrender  of 
this  coupon,  the  sum  of  forty-two  pounds  ten 
shillings  sterling,  on  the  11th  day  of  November 
1 888,  for  interest  due  at  that  date  on  debenture 
No.  2711.— K.  &  E.  SooTT,  Secretaries." 

The  Commissioners  expressed  their  opinion 
that  it  was  a  bill  of  exchange  payable  on  demand, 
and  that  it  fell  to  be  stamped  with  the  duty  of  Id. 

The  company  declared  themselves  dissatisfied 
with  the  determination  of  the  Commissioners,  on 
the  ground  that  the  coupon  in  question  fell  within 
the  exemptions  to  sec.  48  of  the  Act  of  1870,  as 
being  a  "coupon  or  warrant  for  interest  attached 
to  and  issued  with  any  security,"  and  Was  not 
liable  to  stamp  duty. 

The  question  for  the  opinion  of  the  Court  was 
— "  Whether  the  said  document  was  liable  to  the 
said  duty  of  Id.  applicable  to  a  bill  of  exchange 
payable  on  demand,  or  if  not,  whether  it  was 
liable  to  any  duty,  or  whether  it  was  exempt  from 
duty  as  a  coupon  or  warrant  for  interest  attached 
to  and  issued  with  any  security  ?" 

Argued  for  the  Australasian  Company — The 
coupon  in  question  fell  under  the  exemptions  to 
sec.  48 ;  as  it  was  not  of  tbe  nature  of  a  promis- 
sory-note it  was  not  liable  to  stamp-duty.  It  con- 
tained no  order  to  pay  a  sum,  bat  simply  a  notice 
that  upon  presentation  of  tbe  coupon  the  money 
would  be  paid.  A  promissory-note  itself  consti- 
tuted the  obligation,  but  here  the  coupon  added 
nothing  to  the  onerosity  of  the  debenture ;  it  was 
only  a  receipt.  Its  contents  might  have  been 
inserted  in  the  body  of  the  debenture  without 
affecting  its  character.     It  only  added  to   the 


Digitized  by 


Google 


48 


The  ScoUiah  Law  Reporter.—  Vol.  XX VI    [*""'~'"nov*'?wS?' *'  •*^' 


debentaie  a  atipnUtion  that  it  (the  conpon)  was 
to  be  presented  when  the  interest  was  demanded, 
and  that  the  interest  was  to  be  payable  to  bearer. 
Coupons  were  not  bills  of  exchange  ;  this  the 
Btatnte  recognised,  and  allowed  them  to  escape 
not  only  the  duty  exigible  on  bills  of  exchange 
bat  even  on  receipts.  That  was  the  rule  as  to 
coupons  issued  with  the  debenture.  With  regard 
to  the  debeuture  itself  the  daty  upon  it  was  fixed 
without  reference  to  the  period  for  which  the 
loan  was  to  be  taken ;  it  was  an  ad  valortm 
stamp,  and  when  the  parties  extended  the  period 
of  the  debentnre,  what  the  Legislature  intended 
was,  that  they  were  to  be  in  the  same  position 
(except  the  payment  of  an  agreement  stamp  upon 
the  minute  of  renewal)  as  if  the  extended  period 
had  been  specified  in  iha  original  debenture.  If 
that  had  been  so  no  stamp  would  have  been 
required  for  this  coupon.  The  effect  of  the 
minute  of  renewal  was  to  incorporate  by  implica- 
tion the  old  obligatisn,  and  that  being  so  these 
additional  coupons  really  were  by  implication 
issued  with  the  debenture,  and  so  were  not  liable 
in  duty. 

Argued  for  the  Commissioners  of  Bevenue — 
Coupons  were  regarded  by  the  Legislature 
as  bills  of  exchange ;  this  was  implied  by  the 
Stamp  Act  of  1870.  Each  coupon  related  to  a 
separate  period,  and  was  payable  to  bearer. 
There  was  nothing  special  about  these  coupons, 
they  were  in  ordinary  form,  but  they  were  not 
issued  with  the  debenture.  The  security  here 
was  the  debenture — not  the  debentnre  along  with 
the  renewal.  In  order  to  fall  under  the  clause 
of  exemptions  it  was  necessary  that  the  coupons 
should  be  "  attached  to  and  issued  with "  the 
security.  The  coupon  in  question  was  not  issued 
until  its  currency  had  expired,  and  but  for  the 
renewal  the  loan  would  have  been  repaid. 

At  advising — 

Ijobd  Shams — The  question  for  determination 
in  this  case  is,  whether  a  coupon  or  interest  war- 
rant for  £42,  lOs.,  issued  by  the  Australasian 
Mortgage  and  Agency  Company  (Limited)  on 
14tb  May  last,  and  payable  on  the  11th  of  the 

g resent  month,  is  liable  to  the  duty  of  Id.,  as  the 
ommissioners  have  held  it  to  be,  or  is  exempt 
from  duty  as  maintained  by  the  company. 

There  is  no  doubt  that  the  document  is  a  bill 
of  exchange  within  the  meaning  of  that  term  as 
defined  by  section  48  of  the  Stamp  Act  of  1870, 
and  it  is  certainly  liable  in  duty  unless  it  falls 
under  the  9th  exemption  in  that  part  of  the 
schedule  of  the  Act  which  deals  with  bills  of 
exchange  and  specifies  the  duty  to  which  they 
are  liable.  The  exemption  is  thus  expressed — 
' '  coupon  or  warrant  for  interest  attached  to  and 
issued  with  any  security." 

The  Australasian  Company  on  2nd  May  1883 
issued  a  debenture  for  £2000,  having  a  currency 
for  five  years,  on  which  they  undertook  to  pay 
interest  half-yearly  at  5  per  cent.  This  docu- 
ment was  impressed  with  a  stamp  for  £2,  lOs., 
being  the  stamp  appropriate  to  a  debenture  for 
the  amount  of  the  loan,  and  attached  to  and 
issued  with  the  document  or  security  there  were 
coupons  or  interest  warrants  for  the  ten  half- 
yearly  payments  of  interest  to  become  due  before 
the  loan  became  repayable.  These  coupons  were 
clearly  exempt  from  all  stamp-duty  under  the 
words  of  the  exemption  already  quoted. 


Immediately  before  the  debenture  became  due 
it  was  arranged  between  the  company  and  the 
creditor  that  in  place  of  repayment  of  the  money 
being  made,  the  period  of  endurance  of  the  loan 
should  be  extended  for  other  five  years,  that  the 
rate  of  interest  for  this  extended  time  shonld  be 
4^  per  cent.,  and  that  coupons  for  interest  at 
ttiat  rate  should  be  issued,  payable  half-yearly, 
as  before.  Accordingly  a  minute  embodying 
this  arrangement  was  endorsed  on  the  debenture, 
haviug  affixed  to  it  an  agreement  stamp  of  6d., 
and  a  new  set  of  coupons  was  attached  to  the 
debenture  ' '  by  being  pasted  thereto,  and  both 
debenture  and  coupons  were  thereupon  delirered" 
to  the  creditors. 

The  appellants  maintain  that  these  ooupona 
were  exempt  from  duty  under  the  statute 
because  they  were  attached  to  and  issued  with 
the  security,  but  I  am  of  opinion  with  the  Com- 
missioners that  this  contention  is  unsound, 
because  though  the  coupons  were  attached  to  the 
security  they  were  not  issued  with  it  as  the  first 
set  of  coupons  was,  and  it  is  a  condition  of  the 
exemption  allowed  by  the  statute  that  the  coupons 
shall  be  issued  with  the  security. 

When  the  debenture  came  to  maturity  the 
parties  might  have  arranged  that  it  should  be 
given  up  and  cancelled,  and  the  money  should 
be  again  lent  to  the  company  under  the  new 
arrangement  on  a  new  debenture,  issued  with  its 
appropriate  coupons  attached  to  it.  In  that  case 
there  must  have  been  a  payment  of  a  stamp  as 
for  a  new  debenture  of  £2,  10s.,  or  the  proper 
act  valorem  amount,  and  of  course  the  coupons 
issued  with  and  attached  to  this  debenture  would 
have  been  exempt  from  duty. 

But  that  was  not  the  course  which  the  parties 
took.  The  debenture  was  never  given  up  by  the 
creditor.  On  the  contrary,  under  the  arrange- 
ment made,  the  obligation  of  the  company  under 
the  terms  of  that  document  still  subsists,  with 
this  alteration  on  these  terms  that  the  period  of 
the  loan  is  extended  and  the  rate  of  interest  re- 
duced. On  the  assumption  that  the  transaction 
is  not  to  be  regarded  as  a  new  debentnre,  the 
document  embodying  the  arrangement  has  been 
impressed  with  an  agreement  stamp  of  6d.  only. 
The  form  and  scheme  of  this  transaction  is  not, 
according  to  the  view  of  the  parties,  a  new  loan 
and  a  new  security  or  document  of  debt  granted 
for  it,  but  an  extension  of  an  existing  loan  on 
somewhat  altered  terms.  The  agreement  ex- 
pressly bears  that  "  the  terms  of  payment  of  this 
debenture  shall  be  extended,"  and  each  coupon 
bears  that  the  payment  is  made  for  interest  due 
on  debenture  No.  2711,  being  the  debenture  due 
at  Whitsunday  1888,  the  term  of  payment  of 
which  had  been  extended. 

This  being  so,  I  think  it  follows  that  the 
conpon  in  question,  though  attached  to  the  de- 
benture by  the  company,  was  not  issued  with  that 
document  on  security.  The  debenture  was 
issued  in  May  1883.  The  new  coupons  were 
issued  in  May  1888.  Nor  can  it  be  said  that 
there  was  a  second  issue  or  re-issue  of  the  de- 
bentnre. That  document  was  never  given  up  to 
the  company,  for  that  would  only  have  been  on 
repayment  of  the  amount,  or  in  exchange  for  a 
new  debenture,  and  so  it  could  not  be  issued  a 
second  time.  The  debenture  in  its  terms  bore 
that  the  money  should  be  repaid  at  Whitsunday 
1888,  oi  at  such  date  as  might  "be  mutually 
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agreed  on  by  minute  to  be  endorsed  hereon," 
bnt  this  stipnlation  seems  to  be  of  no  acoonut  in 
the  present  question.  An  agreement  to  extend 
the  period  of  payment  would  be  of  equal  effect 
though  the  debenture  had  no  snoh  olanse,  and 
would  be  equally  effectual  though  written  not 
on  the  debenture  bnt  on  a  separate  paper. 

It  is  not  easy  to  understand  why  a  coupon  or 
warrant  for  interest  which  is  by  statute  held  to 
be  a  bill  of  exchange,  and  which  in  practice 
serves  also  as  a  receipt  or  discharge  for  money, 
should  in  any  cironmstances  be  free  from  stamp 
duty,  while  a  receipt  for  interest  on  a  heritable 
security 'must  bear  a  stamp.  But  the  exemp- 
tion given  is  not  universal  bnt  limited.  The 
coupon  must  be  attached  to  and  issued  with 
any  security.  The  only  explanation  of  this 
limitation  which  occurs  to  one  is,  that  the 
privilege  or  exemption  is  only  to  be  given  where 
the  coupons  are  issued  with  the  original  deben- 
ture which  has  paid  debenture  duty,  and  not 
to  be  given  where,  as  here,  no  such  duty  has 
been  paid,  bnt  the  transaction  stands  on  the 
debenture  as  originally  issued,  modified  only 
in  its  terms  by  an  agreement  bearing  an  agree- 
ment stamp  only. 

On  these  grounds  I  am  of  opinion  that  the 
determination  of  the  Commissioners  should  be 
afSrmed 

liOBD  Adah — I  am  of  the  same  opinion.  The 
document  in  question,  which  was  read  by  Lord 
Shand,  is  an  ordinary  coupon,  and  there  is  no 
doubt  that  a  coupon  is  just  a  bill  of  exchange, 
and  that  under  the  Stamp  Act  of  1 870  it  is  liable 
to  the  duty  of  Id.  unless  it  can  be  shown  that  it 
belongs  to  one  of  the  class  of  documents  dealt 
with  in  the  clause  of  exemptions  appended  to 
that  statute.  This  then  becomes  the  question 
which  we  have  to  deal  with — Does  this  coupon 
fall  under  the  clause  of  exemption?  And  the 
answer  must  depend  upon  the  language  of  the 
clause — [Hit  Lordihip  Jiere  read  the  elatise  quoted 
above].  Can  it  be  said  that  this  coupon  was 
attached  to  and  issued  with  any  security  ?  Now, 
the  only  two  documents  which  have  any  bearing 
upon  this  question  are  the  debenture  and  the 
minute  of  renewal.  The  only  security  for  the 
£2000  is  the  debenture,  and  it  is  the  existing 
seourity.  It  is  the  only  "principal  or  primary 
security"  for  this  money — [flt»  Lordihip  he/re 
read  the  termt  of  the  minute  of  renewal  quoted 
above].  Now,  this  minute  of  renewal  contains  no 
obligation  to  repay,  bnt  only  an  extension  of  the 
time  within  which  the  £2000  is  to  be  repaid. 
That  brings  us  then  to  the  further  question — 
Was  this  coupon  "attached  to  and  issued  with" 
the  security?  It  certainly  was  attached  to  the 
security  by  a  process  of  pasting,  but  it  was  not 
issued  with  it.  For  that  purpose  the  debenture 
would  require  to  have  been  given  up  to  the  com- 
pany, and  a  new  one  would  require  to  have  been 
issued.  It  is  clear  therefore  that  this  oonpon  was 
not  "issued  with"  the  security,  and  it  is  equally 
dear  that  under  the  Act  of  1870,  not  being  under 
the  dause  of  exemptions,  it  must  pay  the  stamp 
duty  of  Id. 

Loan  MuBE— Under  the  statute  of  1870  the 
only  occasion  in  which  coupons  are  to  escape  the 
duty  of  Id.  payable  on  bills  of  exchange  is  when 
under  the  clause  of  exemptions  tbey-are ' '  attached 
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to  and  issued  with  any  seourity."  It  eautot  be 
said  in  the  present  case  that  they  were  "  issued 
with"  this  debenture,  because  they  were  not  in 
existenoe  at  the  time  this  security  was  granted. 
They  really  were  issued  under  an  agreement  to 
prolong  the  loan. '  If  it  had  been  the  intention 
of  the  Legislature  that  coupons  of  the  class  now 
before  us  should  escape  the  duty  of  Id.  payable 
by  bills  of  exchange  the  words  of  the  clause  of 
exemption  would  have  been,  "coupon  attached 
to  and  issued  or  re-issued  with  any  security."  In 
the  absence  of  any  such  words  I  agree  with  your 
Lordships  in  thinking  that  this  coupon  does  not 
fall  under  the  clause  of  exemptions. 

The  LoBD  PBEsiDEirr,  who  was  absent  at  the 
hearing,  delivered  no  opinion. 

The  Court  affirmed  the  determination  of  the 
Commissioners. 

Counsel  for  the  Appellants — ^D.-F.  Haddntoeh, 
Q-0.— Lorimer.  Axrents — Menzies,  Coventry,  A 
Black,  W.S. 

Counsel  for  the  Commissioners— The  Lord 
Advocate,  Q.C. — A.  J.  Young.  Agent — The 
Solicitor  of  Inland  Bevenue. 


Friday,  November  9. 

FIRST    DIVISI6N. 

[Exchequer  Cause. 
THE  TEXAS  LAND   AND  CATTLE    COMPANY 
(limited)    V.   C0MMIB8I0NEBS  OF   IN-' 
LAND  REVENUE. 

Revenue — Cuttoms  and  Inland  Revenue  Act  1888 
(51  Viet.  c.  8)— Stamp  Act  1870  (33  and  31 
Vict.  e.  Sl)—Trantf'er  of  Debenture— Market- 
able Security. 

By  the  Stamp  Act  1870  a  marketable  secu- 
rity is  defined  to  mean  "a  security  of  snoh 
a  description  as  to  be  capable  of  being  sold 
in  any  stock  market  in  the  United  Kingdom." 
The  Customs  and  Inland  Be  venue  Act  1888 
provides,  by  sec.  13,  that  there  shall  be  charged 
upon  the  transfer  of  any  debenture  (being  a 
marketable  security ),  where  the  transfer  is 
on  sale  "the  same  ad  valorem  duties  as  are 
now  charged  under    the  Stamp  Act   1870 
upon  a  conveyance  or  tiansf  er  on  sale  of  any 
property  by  relation  to  the  amount  or  value 
of  the  consideration  for  the  sale."    Under 
the  Stamp  Act  of  1870  the  ad  valorem  duty  for 
a  transfer  on  sale  is  lOs.  per  £100.    Held  that 
the  transfer  of  a  debanture-bond  of  a  land 
company  incorporated  under  the  Companies 
Acts  was  a  marketable  security  within  the 
meaning  of  the  Stamp  Act  of  1870,  and  that 
the  duty  chargeable  on  the  transfer  of  such 
a  security  was  lOs.  per  £100. 
In  May  1887  the  Texas  Land  and  Cattle  Com- 
pany   (Limited),  under   the    powers    of    their 
articles  of  association,  borrowed  from  the  Bev. 
John  Oillies,  Arbroath,  the  sum  of  £200,  which 
they  bound  (itemselTes,  in  the  debenture  granted 
therefor,  to  repay  in  May  1890. 
In  May  1888  a  transfer  of  the  said  debenture 
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wa8  ezeonted  by  the  exeoutors  of  the  said  Bbt. 
John  OilUes  in  favour  of  Miaa  Ellen  Parkin, 
residing  in  Dundee. 

In  Jane  1888  the  company  forwarded  the 
deed  of  transfer  to  the  Commissioners  of  Inland 
Revenue  in  order  to  have  their  opinion  as  to  the 
stamp-dnty  with  which  the  instrument  was 
chargeable. 

See.  18  of  the  Act  51  Vict.  c.  8,  provides  as 
follows: — "There shall  be  charged  npon a  trans- 
fer ..  .  of  any  debenture  .  .  .  being  a  market- 
able security  .  .  .  the  following  duties : — Where 
the  transfer,  assignment,  disposition,  or  assigna- 
tion is  an  sale,  the  same  ad  valorem  dnties  as  are 
now  charged  under  the  Stamp  Act  1870  upon  a 
conveyance  or  transfer  on  sale  of  any  property 
by  relation  to  the  amount  or  value  of  the  con- 
sideration for  the  sale." 

The  Stamp  Act  1870  defines  a  "marketable 
security  "as  follows: — "  'Marketable  security' 
means  a  security  of  suoh  a  description  as  to  be 
capable  of  being  sold  in  any  stock  market  in 
the  United  Kingdom."  Under  this  Act  the 
ad  valorem  duty  for  a  transfer  on  sale  is 
lOs.  per  £100.  By  the  schedule  of  the  said  Act 
there  are  also  charged  the  following  stamp 
dnties: — "(3)  Transfer,  assignment,  disposition, 
or  assignation  of  any  mortgage,  bond,  debenture, 
covenant,  or  foreign  security,  or  of  any  money  or 
stock  secured  by  any  such  instrument,  or  by  any 
warrant  of  attorney  to  enter  up  judgment,  or  by 
any  judgment.  For  jvery  £100,  and  also  for  any 
fractional  part  of  £100  of  the  amount  transferred, 
assigned,  or  disponed,  6d." 

The  Commissioners  were  of  opinion  that 
the  bond  or  debenture  transferred  by  the  instru- 
ment was  a  "marketable  security"  under  the 
definition  above  quoted,  and  that  the  instru- 
ment under  the  Act  61  Yict  o.  8,  sec.  13,  was 
chargeable  with  ad  valtrem  conveyance  on  sale 
duty.  They  accordingly  assessed  the  ad  valorem 
conveyance  on  sale  duty  of  £1  upon  the  transfer 
in  respect  of  the  consideration  of  £200,  and  the 
instrument  being  already  stamped  with  the  duty 
of  1&,  they  required  payment  of  the  further 
sum  of  19s.  The  company  thereupon  paid  the 
additional  duty  of  19s.,  and  the  instrument  was 
duly  stamped.  They,  however,  declared  them- 
selves dissatisfied  with  the  determination  of 
the  said  Commissioners,  on  the  ground  that  the 
bond  and  debenture  transferred  by  the  instru- 
ment in  question  was  not  a  "marketable  secu- 
rity," and  that  therefore  the  transfer  was  not 
chargeable  under  the  Act  51  Yict.  o.  8,  with 
ad  valorem  conveyaaoe  on  sale  duty,  but  was 
chargeable,  under  the  Stamp  Act  1870  with  the 
duty  of  6d.  per  £100  or  fraction  thereof  of  the 
amount  in  the  bond  or  debenture  transferred, 
and  that  accordingly  the  instrument  was  already 
sufficiently  stamped  with  the  duty  of  Is.,  being 
6d.  per  cent,  upon  the  amount  in  the  bond  or 
debenture  transferred,  viz.,  £200. 

The  company  therefore  demanded  the  present 
case. 

The  question  for  the  opinion  of  the  Court  was 
—  "Whether  the  said  instrument  is  liable  to  be 
assessed  and  chafed  with  the  said  ad  valorem 
conveyance  on  sale  stamp-duty  charged  under 
the  Stamp  Act  1870,  or  with  the  said  ad  valorem 
duty  of  6d.  per  £100  or  fraction  thereof  ?" 

Argued  for  the  Company — The  transfer  was 
not  a  marketable  security  in   the  view  of  the 


Act  of  1870.  Such  a  security  would  not 
obtain  a  quotation  on  the  Stock  Exchange.  A 
quotation  contemplated  a  group  or  a  class 
There  could  be  no  group  or  class  in  the  case  of 
a  security  like  the  present.  It  was  a  purely  per- 
sonal transaction,  just  as  if  the  company  had 
given  its  I  O  U.  The  Commissioners  here  had 
not  supplied  the  grounds  of  their  judgment ; 
they  might  be  in  error,  and  their  interpreta- 
tion of  the  vtatnte  was  strained,  for  it  was 
anomalous  to  hold  that  an  obligation  which 
28.  6d.  created  and  6d.  extinguished  should  re- 
quire 10s.  in  order  to  transfer  it. 

Argued  for  the  Commissioners — There  was 
nothing  in  the  nature  of  this  security  to  prevent 
it  being  dealt  with  by  a  stockbroker.  The  word 
debenture  in  the  Act  meant  a  security  granted  by 
a  public  company  as  against  a  bund  granted  by  a 
private  individual,  and  the  value  of  such  a  secu- 
rity depended  on  the  stability  of  the  company. 
Itf  interpreting  marketable  security  the  word 
requiring  to  be  construed  was  "capable."  If  it 
could  have  been  shown  that  this  deed  was  incap- 
able of  being  sold  on  the  Stock  Exchange  the 
case  for  the  CominiBSioners  would  have  been  leas 
favourable.  A  stock  market  was  not  neces- 
sarily, as  urged  by  the  other  side,  synonymous 
with  a  stock  exchange,  and  there  was  nothing  in 
the  nature  of  this  debenture  to  prevent  it  beins 
dealt  with  in  a  stock  market  Many  stocks  not 
qnote'd  were  constantly  sold  on  'Change.  This 
was  just  a  debenture  by  a  trading  company  who 
were  entitled  to  deal  in  such  articles  and  the 
transfer  of  such  a  security  fell  to  be  charged  on 
the  scjile  adopted  by  the  Commissioners. 

At  advising — 

LoBD  SEiUn) — The  question  in  this  case  is, 
whether  the  transfer  of  a  debenture  of  the  Texas 
Land  and  Cattle  Company  ^Limited)  is  charge- 
able with  the  stamp-duty  applicable  to  an  <l<f 
valorem  conveyance  on  sale  nnder  section  13  of 
the  Act  61  Vict.  cap.  8,  or  is  only  chargeable  with 
a  duty  of  6d.  for  every  £100,  and  for  any  frac- 
tional part  of  £100  of  the  amount  transferred,  as 
a  transfer  or  assignment  of  a  debenture  nnder 
the  Stamp  Act  of  1870  (.S3  and  34  Vict.  cap.  97), 
and  relative  schedule  under  the  head  "  Mortgage 
Bond  Debenture,"  Sas.,  head  3  ?  I  am  of  opinion 
with  the  Commissioners  that  the  instrument  is 
chargeable  with  the  higher  duty  under  the  Sta- 
tute of  51  Victoria. 

The  decision  of  the  question  turns  on  the  point 
whether  the  debenture  in  question  is  a  "  market- 
able security"  within  the  meaning  of  the  statutes. 
By  the  Act  of  1870  a  transfer  of  a  debenture  was 
liable  only  for  the  smaller  duty  of  6d.  on  each 
£100  or  part  of  £100  ;  but  by  the  later  Act  it 
was  provided  (sec.  13)  that  in  substitution  of  this 
duty  there  should  be  sn  ad  valorem  charge  the 
same  as  is  charged  nnder  the  Act  of  1870  on  a 
transfer  on  sale  of  any  property  by  relation  to  the 
amount  or  value  of  the  consideration  for  the  sale 
on  a  "  transfer,  assignment,  disposition,  or  assig- 
nation, otherwise  than  on  mortgage,  of  any  mort- 
gage, bond,  debenture,  or  covenant  (being  a 
marketable  security),  or  of  any  security  for  money 
by  or  on  behalf  of  any  foreign  or  colonial  state, 
government,  municipal  body,  corporation,  or 
company  (being  a  marketable  security)."  If 
then  the  debenture  in  question  be  a  "market- 
able security"  within  the  meaning  of  the  statutes. 
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the  transfer  of  it  on  a  Bale  ia  liable  to  ad  valorem 
dnty. 

Now,  the  statute  of  1870,  sea.  2,  aoaigns  to  the 
words  ' '  marketable  seonrity"  a  particnlor  mean- 
ing. The  words  of  the  proTision  are — "  Market- 
able secaritjr  means  a  secarity  of  saoh  a  descrip- 
tion as  to  be  capable  of  being  sold  in  any  stock 
market  in  the  United  Kingdom."  If  the  debenture 
assigned  by  the  transfer  in  qneslion  falls  within 
this  definition  or  description  of  a  marketable 
security,  then  the  ad  valiretn  duty  is  chargeable 
on  the  instmment  of  transfer. 

The  debenture  is  printed,  and  forms  part  of 
the  case.  The  oompany  registered  as  a  limited 
company  under  the  Companies  Acts,  has  powrs 
nnder  its  arficles  of  association  to  issue  debentores 
under  certain  specified  conditions,  one  of  these 
being  that  a  register  of  debentures  shall  be  kept, 
in  which  entries  shall  be  made  of  every  deben- 
tnre  issued,  and  of  all  transfers  of  debentures, 
and  another  that  the  total  amount  shall  not  exceed 
the  unpaid  capital  of  the  company,  and  the  deben- 
ture itself,  which  bears  to  be  Ko.  895,  is  ^in  the 
terms  in  which  such  documents'  are  frequently 
expressed.  As  authorised  by  the  articles  of  asso- 
ciation it  contains  an  obligation  by  the  company 
for  the  repayment  of  the  sum  of  £200  lent,  and 
periodical  interest,  and  embodies  a  reference  to 
the  articles  of  association  conferring  a  right  on 
the  debenture-holders  to  a  proportional  part  with 
each  other  of  the  securities  and  assets  of  the 
oompany,  and  the  free  proceeds  of  the  lands  of 
the  company  in  tbe  event  of  these  being  sold. 

The  Commissioners,  in  the  case  stated  under 
isbe  appeal,  have  given  no  statement  beyond  a 
narration  of  the  articles  of  association  of  the 
terms  of  the  debenture  and  transfer,  and  no 
information  as  to  whether  the  debentures  of  this 
oompany  are  de  facto  in  use  to  be  sold  in  any 
stock  market  in  the  tJnited  Kingdom.  Their 
judgment  is  rested  on  the  view  that  tlie  debenture 
in  question  is  a  marketable'security  ' '  under  the 
definition  above  quoted." 

For  the  appellants  it  was  maintained  that  in 
order  to  be  a  marketable  security  within  tbe 
meaning  of  the  statutes  (which  are  to  be  read  as 
one  statute)  the  secnrity  must  either  be  one 
which  has  a  quotation  on  the  stock  exchanges  or 
stock  markets,  or  at  least  must  be  one  of  a  mass 
issued  by  a  company  as  distinguished  from  a 
single  deed  or  instrument  such  as  the  debenture 
in  question,  which  might  be  the  only  debenture 
issued  by  the  company. 

It  is  clear  that  the  term  marketable  security 
is  used  to  designate  a  class  or  kind  of  securities. 
The  words  of  the  danse  of  definition  are  "a 
secnrity  of  snch  a  description."  The  words  de- 
fining what  the  description  embraces  immediately 
follow,  and  the  test  provided  by  the  statute  is 
this — does  the  instrument  fall  within  the  descrip- 
tion, what  then  is  the  description  ?  such  a  de- 
scription "as  to  be  capable  of  being  sold  in  any 
stock  market  in  the  TJuited  Kingdom."  It  must 
be  observed  on  these  words  that  it  is  not  made 
tbe  test  of  a  seouriCy  as  being  marketable  (1) 
that  it  is  a  debenture,  bond,  or  covenant  of  a 
company  whose  debentures,  bonds,  or  covenants 
are  in  point  of  fact  sold  in  a  stock  market,  nor 
(2)  that  it  is  a  debenture  forming  one  of  a  class 
or  series  issued  by  a  company.  If  the  security 
be  one  of  that  general  class  of  securities  which  ia 
capable  of  being  sold  in  stock  markets,  it  is  then 


a  marketable  seonrity  within  the  meaning  of  the 
statute.  The  test  is  whether  the  security  is 
capable  of  being  so  sold.  Now,  in  one  sense 
every  security  might  be  included  under  this 
description,  for  I  suppose  any  kind  of  security, 
if  of  value,  may  find  a  purchaser  in  the  stock 
markets  through  the  medium  of  agents  or 
brokers.  But  it  seems  to  be  clear  that  tbe 
language  of  the  statute  is  not  to  be  interpreted 
so  as  to  have  this  wide  signification,  for  so  to 
read  it  would  be  to  include  all  securities  of  a 
class  having  any  value,  whereas  the  statute  by 
the  expression  used  professes  and  intends  to 
include  only  securities  of  a  particular  description, 
viz.,  snch  as  are  capable  of  being  sold  in  any 
stock  market.  It  seems  to  me  that  the  true 
interpretation  of  the  clause  must  be  to  include 
as  marketable  secnrities  all  securities  of  snch  a 
description  as  to  be  capable,  according  to  the  use 
and  practice  of  stock  markets,  of  being  there  sold 
and  bought.  This  Mrill,  on  the  one  hand,  exclude 
snch  secnrities  as  mortgages  on  land  or  proper 
}ieritable  bonds,  but,  on  the  other  hand,  will 
include  debentures  of  companies.  If  a  holder  of 
such  a  security  as  a  debenture  of  a  public  com- 
pany, which  is  tbe  description  of  the  security 
here  in  question,  desire  to  sell  it  daring  its  cur- 
rency, while  no  doubt  he  might  be  able  at  times 
to  procure  a  purchaser  otherwise,  he  would,  in 
the  general  case,  resort  to  an  agent  or  broker  who 
transacts  business  on  the  stock  markets,  and  so 
find  a  purchaser,  and  it  is  notorious  that  railway 
bonds  and  debentures  are  dealt  in  on  the  stock 
markets,  for  the  quotations  for  many  of  these 
are  daily  published  in  tbe  stock  lists  appearing 
in  the  newspapers.  This  is  enough  to  show 
that  a  debenture  of  a  company  is  not  only  ift  a 
wide  but  in  a  proper  sense  a  security  of  such  a 
description  as  to  be  capable  of  being  sold  in  a 
stock  market.  It  may  be  noticed  that  in  section 
69  of  the  statute  of  1870,  and  the  schedule  nnder 
the  head  "Contract  Note,"  the  term  marketable 
secnrity  is  used  with  reference  to  tbe  subject  of 
a  broker's  or  an  agent's  transactions,  and  it 
cannot,  I  should  think,  be  doubted  that  deben- 
tures of  railway  or  other  companies  bought  or 
sold  by  a  broker  would  be  entered  in  his  con- 
tract note  in  the  same  way  as  debenture  stock  or 
shares  of  a  company.  It  may  further  be  observed 
that  if  the  provision  of  section  13  of  the  Act  61 
Victoria  is  not  to  include  such  a  debenture  as  is 
here  in  question  as  a  marketable  security  by  or 
on  behalf  of  a  corporation  or  company,  it  is  not 
easy  to  give  the  words  of  the  statute  any  practical 
effect,  for  by  other  provisions  of  the  statutes  the 
transfer  of  all  shares  and  stocks  of  companies 
have  been  otherwise  expressly  made  liable  to  ad 
valorem  duties.  ' 

On  tbe  whole,  I  am  of  opinion  that  tbe  deter- 
mination of  the  Commissioners  ia  right  and  should 
be  affirmed,  and  that  the  transfer  in  question  is 
liable  to  be  assessed  and  charged  with  ad  valorem 
conveyance  on  sale  stamp-duty  charged  under  the 
Stamp  Act  1870. 

LoBD  Adam — ^The  materials  for  the  decision  of 
this  question  are  contained  within  a  very  narrow 
compass.  The  security  transferred  was  a  deben- 
ture of  the  Texas  Land  Company,  and  what  we 
have  to  decide  is,  whether  such  an  instrument  is 
a  marketable  security  within  the  meaning  of  8S 
and  34  Viot.  oap.  97.    If  it  is,  the  stamp-duty 
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chargeable  is  lOs.  per  oent. ;  if  it  ig  not,  then  the 
secnrity  escapes  vith  6d.  per  £100. 

The  Act  supplies  na  with  a  definition  of  the 
words  "marketable  security"— [.ffw  Lordtkip 
here  read  the  clause  gtioted  abmie] — and  the  ques- 
tion comes  to  be,  whether  the  transfer  of  thisdeben- 
tnre  bond  was  a  secarity  "  capable  of  being  sold 
in  any  stock  market  of  the  United  Kingdom." 
Now,  I  can  hardly  imagine  more  comprehentive 
words.  There  most  be  some  limitation  contem- 
plated by  the  Legislature,  but  I  do  not  know 
where  it  is  to  be  found.  As  regards  the  present 
case,  however,  there  can  be  no  doubt  that  this  is 
a  security  which  is  saleable  in  a  stock  market. 
It  is  just  the  place  to  take  such  a  security  in 
order  to  sell  it.  The  words  of  the  clause  "cap- 
able of  being  sold"  point  to  a  kind  or  description 
of  aeonrity,  and  it  certainly  appears  to  me  that 
the  transfer  of  a  debenture  bond  is  a  security 
which  is  capable  of  being  sold  in  a  stock  market. 
I  therefore  think  that  this  security  falls  to  be 
dealt  with  under  the  Act  51  Vict.  cap.  8,  as  liable 
for  ad  valorem  conveyance  on  sale  duty. 

liOBD  MuBE  oononrred. 

The  LoBD  PBEstDEMT,  who  was  absent  at  the 
hearing,  did  not  deliver  any  opinion. 

The  Court  affirmed  the  determination  of  the 
Commissioners. 

Counsel  for  the  Texas  Company — Balfonr,  Q.C. 
— liOrimer.  Agents — Morton,  Neilson,  &  Smart, 
W.8. 

Ooonsel  for  the  Commissioners  of  luland 
Beyenue  —  The  Lord  Advocate,  Q.O.  —  A,  J. 
Toang.  Agent— D.  Crole,  Solicitor  of  Inland 
Revenue. 


Friday,  November  9. 

FIRST     DIVISION. 

[Lord  Lee,  Ordinary. 

MORLET  V.  JACKSON  AND  OTHERS. 

Juritdielion — Arre»tmenU  ad  fundandam  juris- 
dictiouem — Quettum  of  Status — Amendment  of 
Summons — Pornm  Conveniens. 

The  child  of  a  deceased  person  raised  ao 
action  against  his  trustee,  his  widow,  and  his 
sister,  concluding  (1)  for  declarator  of  legi- 
timacy on  the  ground  of  a  putative  marriage 
between  the  pursuer's  parents ;  (2)  for  pay- 
ment of  legitim  ;  (3)  for  payment  of  aliment 
in  the  event  of  decree  not  being  obtained 
under  the  first  two  conclusions.  The  de- 
fenders were  not  resident  within  the  juris- 
diction of  the  Court,  but  it  was  averred 
that  by  arrestments  ad  fundandam  jurisdie- 
tionem,  jurisdiction  had  been  constituted  as 
regarded  the  trustee.  By  leave  of  the  Lord 
Ordinary  the  pursuer  amended  her  sum- 
mons, and  sued  for  decree  under  the  sum- 
mons, as  the  offspring  of  a  legal  marriage. 
Hdd  that  the  principal  question  in  the 
action  being  one  of  status,  jurisdiction  could 
not  be  founded  by  arrestments,  and  the 
action  dismissed. 


Opinions    (per    Lord    Shand   and    Lord 
Adam)  that  the  question  of  jurisdiction  feU 
to  be  determined  under   the  action  as  ori- 
ginally laid,  and  conld  not  be  affected  by 
subsequent  amendments  ;   and  fnrther,  that 
as  the  parties  really  interested  as  defenders 
were  beyond  the  jurisdiction  of  the  Court 
of  Session,  it  was  not  forum  conveniens  to 
try  the  question  with  a  party  merely  inte- 
rested as  trnstee. 
This  action  was  raised  by  Agnes  Mary  Morley, 
against  James  Allen  Jackson,  as  sole  surviving 
trnstee  under  the  deed  of  settlement  of  the  de- 
ceased Thomas  Morley,   Catherine  Anderson  or 
Morley,  ' '  widow  of  the  deceased  Thomas  Morley," 
and  Mary  Ann  Morley  or   Jackson,  his  sister. 
The  pursuer  concluded  (1)  for   decree  of  de- 
clarator that  she  was  the  legitimate  child  of 
Thomas  Morley ;  (2)  for  decree  ordaining  the 
defender  Jackson  to  pay  her  legitim  out  of  his 
estate  ;  and  (3)  fur  decree  ordaining  the  same  de- 
fender to  pay  her  an  annual  sum  of  aliment  in 
the  event  of  her  not  obtaining  decree  under  the 
first  two  conclusions  of  the  summons. 

The  pursuer  was  the  daughter  of  Thomas 
Morley  and  Agnes  Newberry  or  Morley,  and  in 
the  action  as  brought,  declarator  of  legitimacy 
was  sought  on  the  ground  that  there  had  been 
a  putative  marriage  between  her  parents. 

In  support  of  the  above  conolnsion  the  pnr- 
sner  averred — "(Cond.  2)  The  late  Mr  Morley 
first  married  Helen  Hunter,  who  belonged  to 
Dumfries.  She  died  without  issue,  ami  there- 
after, in  or  about  March  1868,  he  married  the 
defender  Catherine  Anderson.  He  lived  with 
her  in  lodgings,  first  at  Newcastle-on-Tyne,  and 
afterwards  at  Carlisle,  until  about  1873,  when 
owing  to  disagreements  between  them  Qiey 
.separated.  They  never  lived  together  again, 
and  they  had  no  communication  thereafter  with 
each  other.  No  children  were  born  of  the  mar- 
riage with  the  said  Catherine  Anderson.  After 
the  iieparation  Mr  Morley  returned  to  Scotland. 
(Cond.  3)  Whilst  living  in  Edinburgh  in  1876, 
and  in  the  beginning  of  1877,  Mr  Morley  courted 
Agnes  Newberry,  daughter  of  William  New- 
berry, fishing-rod  maker,  Oanongate,  Edin- 
burgh, with  a  view  to  marriage.  He  frandu- 
lently  represented  himself  as  being  free  to 
marry,  telling  her  that  he  was  a  widower,  and 
she,  being  in  complete  ignorance  that  he  had 
then  a  living  wife,  relying  upon  bis  representa- 
tions, and  bona  fide  believing  that  no  impedi- 
ment existed,  agreed  to  marry  him.  Accor- 
dingly, after  due  proclamation  of  banns  they 
were  regularly  married  by  the  Beverend  James 
Macnair,  minister  of  the  parish  of  Oanongate, 
on  28th  April  1877.  A  certificate  of  the  pro- 
clamation of  banns  and  of  the  marriage  is  pro- 
duced. Thereafter  they  lived  together  as  hus- 
band and  wife  at  27  Hder  Street,  Edinburgh, 
and  on  22nd  December  1877  the  said  Agnes 
Newberry  or  Morley  gave  birth  to  the  pursuer. 
Mr  Morley  was  father  to  the  pursuer.  On 
2nd  January  1878  he  registered  the  pursuer's 
birth  at  the  register  of  births  for  St  Andrew's 
District,  Edinbiirgb.  The  registration  bears  to 
be  made  by  him  as  the  father,  and  the  pursuer 
is  registered  as  a  lawful  child  of  his  marriage 
with  the  said  Agnes  Newberry  or  Morley.  An 
extract  of  the  entry  is  produced.  Mr  Morley 
and  the  said  Agnes  Newberry  or    Morley  oon- 
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tinned  to  liye  together  as  husband  and  wife  at 
Tarioaa  plaoes  iu  Edinburgh  down  till  Mr 
Horley'a  death  in  1877.  During  ail  that  time 
the  said  Agnes  Newberry  or  Morley  was  kept  in 
entire  ignorance  of  the  fact  that  there  waa  a  snr- 
Tiring  wife  of  a  previons  marriage.  She  became 
aware  of  that  drcamstanoe  only  after  Mr 
Morley 's  death." 

Thereafter  by  leave  of  the  Lord  Ordinary  the 
gammons  was  amended  by  deletion  of  the  words 
in  the  designation  of  Catherine  Anderson  or 
Morley,  "widow  of  the  deceased  Thomas  Morley, " 
and  the  ground  of  action  was  changed,  the  pursuer 
seeking  decree  on  the  ground  that  she  was  the 
offspring  of  a  legal  marriage  between  her  parents. 
She  now  arerred — "  (CJond.  2)  The  late  Mr  Morley 
first  married  Helen  Hunter,  who  belonged  to 
Dumfries.  After  the  marriage  they  liyed  for  many 
years  in  Dumfries  in  a  house  of  their  own. 
Helen  Hunter  died  on  or  about  25th  February 
1870  without  leaving  issue.  The  statement  in 
the  answer  that  Mr  Morley  married  Catherine 
Anderson  is  denied.  (Cond.  8)  On  28th  April 
1877  Mr  Morley  married  Agnes  Newberry, 
daughter  of  William  Newberry,  fishing-rod 
maker,  Camongate,  Edinburgh.  The  ceremony 
of  marriage  was  performed,  after  due  proclama- 
tion of  banns,  by  the  the  Keverend  James  Mac- 
nair,  minister  of  the  parish  of  Canongate.  A 
certificate  of  the  proclamation  of  banns  and  of 
the  marriage  is  produced.  Thereafter  the  par- 
ties lived  together  as  husband  and  wife  at  27 
Elder  Street,  Edinburgh,  and  on  22nd  December 

1877  the  said  Agnes  Newberry  or  Morley  gave 
birth   to  the  pursuer  there.     On   2nd    January 

1878  Mr  Morley  registered  the  pursuer's  birth  at 
the  register  of  births  for  St  Andrew's  District, 
Edinburgh.  An  extract  of  the  entry  is  pro-- 
dnced  and  referred  to.  Mr  Morley  and  the 
said  Agnes  Newberry  or  Morley  took  np  bouse 
and  continued  to  live  together  as  husband  and 
wife  at  various  places  iu  Edinburgh  down  till 
Mr  Morley's  death  in  1887." 

None  of  the  defenders  were  resident  in  Scot- 
land, and  there  was  no  avermeut  that  jurisdiction 
had  been  constituted  as  regarded  Mrs  Morley  and 
Mrs  Jackson,  but  with  regard  to  Mr  Jackson,  the 
trustee,  it  was  averred  as  follows: — "(Cond.  4) 
The  late  Mr  Morley  left  considerable  means,  and 
the  defender  James  Allen  Jackson  has  entered 
upon  the  possession  thereof,  and  has  intromitted 
therewith.  For  many  years  prior  to  Mr  Morley's 
death  the  defender  Jackson,  as  general  agent  of 
the  deceased,  and  also  as  the  near  relative  of  Mr 
Morley's  only  surviving  sister  and  next-of-kin, 
the  defender  Mary  Ann  Morley  or  Jackson  had 
the  whole  of  the  deceased's  means  and  estate 
under  his  charge,  and  with  deceased's  consent 
administered  the  same.  He  also  made  large  pay- 
ments thereout  when  necessary  aud  called  on  to 
do  so  by  the  deceased.  Until  after  the  present 
action  had  been  raised,  while  alleging  that  he  was 
acting  as  sole  surviving  trustee  under  a  deed  of 
settlement  executed  by  Mr  Morley,  he,  Jackson, 
refused  to  exhibit  the  deed  to  the  pursuer's  agent, 
or  to  give  any  information  as  to  its  provisions. 
Moreover  he  has  refused  to  account  to  the  pursuer 
for  her  interest  in  her  late  father's  said  means 
and  estate.  In  these  circumstances  the  present 
action  has  been  rendered  necessary. "  "(Cond. 
5)  The  late  Mr  Morley  at  the  time  of  his  death, 
was  tenant  under  formal  missives  of  a  house  at 


21  Salisbury  Street,  Edinburgh,  and  the  defender 
Jackson,  as  trustee  foresaid,  is  now  the  tenant 
thereof,  and  he  has  not  only  paid  the  rents  for- 
merly due,  but  he  has  also  paid  the  rent  due 
therefor  at  Martinmas  1887,  and  the  taxes,  rates, 
and  others  recently  due  in  respect  thereof.  The 
said  defender  Jackson,  or  bis  firm  of  J.  A.  Jackson 
&,  Son,  solicitors,  22  Parliament  Street,  Hull,  are 
cautioners  and  full  debtors  for  the  rent  of  said 
house.  The  pursuer  has  also  used  an  arrestment 
ad  fundandam  jurUdietionem  against  the  said 
defender,  conform  to  execution  thereof,  herewith 
produced  and  referred  to,  attaching  furniture  and  • 
effects  belonging  to  him  as  trustee  foresaid. 
Said  furniture  and  others  were  bought  by  the 
defender  Jackson,  and  paid  for  by  him  out  of  the 
funds  and  estate  of  the  deceased  Mr  Morley  in 
his  hands. " 

The  pursuers  pleaded,  inter  dUa — "(I)  The 
pursuer,  as  the  only  lawful  child  of  the  late  Mr 
Morley,  is  entitled  to  a  share  of  his  moveable 
estate,  and  the  defender  Mr  Jackson,  having 
intromitted  therewith,  is  bound  to  account  to 
her  therefor.  (2)  Failing  an  accounting,  the 
pursuer  is  entitled  to  decree  of  payment  against 
the  defender  Mr  Jackson,  as  concluded  for  in  the 
second  place.  (3)  In  the  event  of  the  pursuer 
failing  to  obtain  decree  of  count,  reckoning,  and 
payment  as  concluded  for,  she  is  entitled,  as  the 
child  of  the  late  Mr  Morley,  to  aliment  as  con- 
cluded for.  (4)  Separatim,  In  the  event  of  the 
defenders  succeeding  in  establishing  as  valid  the 
alleged  marriage  of  the  deceased  with  the  defen- 
der Catherine  Anderson,  decree  of  declarator  of 
legitimacy  ought  to  be  pronounced  as  concluded 
for." 

The  defenders  pleaded, , tnier  alia — "(1)  No 
jurisdiction,  in  respect  that  (1)  no  funds  belong- 
ing to  the  defenders  or  any  of  them  were  attached 
by  the  arrestment,  and  (2)  that  an  arrestment  ad 
fundandam  jurisdictionem  does  not  subject  ques- 
tions of  status  to  the  jurisdiction  of  the  Court. 
(8)  The  deceased  Mr  Morley  having  been  a  domi- 
ciled Englishman,  and  the  English  law  not  recog- 
nising legitimacy  by  a  putative  marriage,  the 
pursuer  cannot  obtain  decree  of  declarator  as 
ooncluded  for. 

The  Lord  Ordinary  (Lee)  on  July  12,  1888, 
pronounced  the  following  interlocutor: — "The 
Lord  Ordinary  allows  the  summons  to  be  amended 
at  the  bar  by  the  deletion  of  the  words  '  Widow 
of  the  said  deceased  Thomas  Morley:' . . .  Further, 
havingheard  counsel  in  theprocednreroU,  andcon- 
sidered  the  cause  with  the  minute  for  the  curator 
ad  litem,  before  further  advising  allows  to  the 
pursuer  and  defender  James  Allen  Jackson  a 
proof  of  their  respective  averments  in  articles 
4  and  5  of  the  condescendence  and  answers 
thereto,  so  far  as  relating  to  the  jurisdiction  as 
against  the  said  defender. 

The  defenders  reclaimed,  and  argued — ^No  juris- 
diction could  be  founded  by  arrestments  to  try 
questions  of  status,  and  the  principal  question 
here  was  of  that  kind  ;  the  action  should  therefore 
be  dismissed — ScruUm  v.  Qrayand  Another,  Dec. 
1,  1772,  M.  4822.  The  action  as  originslly 
laid  very  clearly  involved  a  question  of  status, 
and  it  was  with  reference  to  that  period  that  the 
question  of  jurisdiction  must  be  determined. 
Even  if  jurisdiction  had  been  founded  against 
the  trustee,  this  Court  was  not  aftrum  convenient 
to  try  the  questions  iqvolved  in  the  action,  as 


Digitized  by 


Google 


54 


The  ScoUiah  Law  RepoHer.—  Vol.  XXVI 


r  Morley  ▼.  Jiekion  &  On., 
L  Not.  9, 1888. 


there  was  admittedly  no  jurisdiction  over  the  two 
defenders  really  interested  in  the  result  of  the 
oage—Broton'i  TrtuteeiY.  Palmer,  December  17, 
1860,  9  S.  224. 

The  respondent  argued — ^The  arrestments  used 
founded  jurisdiotion  against  Jackson.  This  was 
mainly  a  petitory  action.  The  other  oonclasions 
were  ancillary  to  the  conclusions  for  payment. 

At  advising — 

LoBD  HuBE — The  pnrsaer  of  this  action  sets 
forth  in  the  summons  that  she  is  the  daughter 
and  only  child  of  the  deceased  Thomas  Morley, 
and  ooadndes,  first,  for  declarator  of  legitimacy ; 
second,  for  count,  reckoning,  and  payment ;  and 
third,  for  payment  of  a  Sum  as  aliment  in  the 
event  of  the  pursner  not  obtaining  decree  in 
terms  of  the  two  first  conclusions  of  the  sum- 
mons. The  parties  called  are  Mr  Jackson  a 
trustee  under  two  marri^e-contracts  of  the 
pursuer's  father  in  the  English  form,  and  other 
two,  viz.,  Mrs  Catherine  Anderson  or  Morley, 
designed  in  the  .summons  as  it  was  originally 
brought  as  widow  of  the  deceased  Thomas 
Morley,  the  pursuer's  father,  and  Mrs  Mary  Aon 
Morley  or  Jackson.  These  parties  all  are  resident 
in  England,  and  this  Court  plainly  has  no  juris- 
diction against  them,  unless  something  has  been 
done  to  create  jurisdiction  in  the  manner  com- 
petent. It  is  alleged  that  jurisdiction  has  been 
founded  by  arrestments  adfandandam  jurisdie- 
tionem  against  Mr  Jackson — it  is  alleged  that 
such  were  used  against  him — but  there  is  no 
allegation  of  the  kind  as  to  the  other  defenders. 
In  these  circumstances  the  defenders  come  for- 
ward and  plead  "no  jurisdiction."  Their  first 
plea  in  law  is — "No  jurisdiction  in  respect  that 
(1)  no  funds  belonging  to  the  defenders  or  any 
of  them  were  attached  by  the  arrestment,  and  (2) 
that  an  arrestment  ad  fiindandam  jurisdictiontm 
does  not  subject  questions  of  status  to  the  juris- 
diotion of  the  Court."  Now  this  plea  is  plainly 
good  as  regards  the  two  defenders  Mrs  Morley 
and  Mrs  Jackson,  as  they  are  resident  in  Eng- 
land and  no  arrestments  have  been  used  against 
them.  In  a  question  with  them  clearly  the  juris- 
diotion of  this  Court  cannot  be  maintained,  and 
they  are  entitled  to  have  the  action  dismissed  aa 
regards  them  on  that  ground. 

The  case  of  Jackson  is  rather  different.  Cer- 
tain funds  have  been  arrested  and  the  pursuer 
says  that  she  has  thus  constituted  jurisdiction 
against  him.  It  is  with  the  view  apparently  of 
disposing  of  that  question  that  the  Lord  Ordi- 
nary has  pronounced  the  interlocutor  reclaimed 
against,  by  which  the  Lord  Ordinary  "  allows  to 
the  parauer  and  to  the  defender  James  Allen 
Jackson,  a  proof  of  their  respective  averments 
in  articles  4  and  6  of  the  condesoendence  and 
answers  thereto,  so  far  a8  relating  to  the  juris- 
diction as  against  the  said  defender."  That 
applied  to  the  question  as  to  whether  there  had 
been  arrestment  of  funds  snffleient  to  constitute 
jurisdiction  or  not,  and  if  we  were  dealing  with 
a  purely  petitory  action  the  course  taken  by  the 
Lord  Ordinary  would  have  been  the  natural  one 
to  follow  in  view  of  the  contradictory  statements 
of  the  pursuer  and  defender  as  to  the  funds 
which  have  been  arrested.  This,  however,  is 
not  an  ordinary  action  of  payment,  but  in  sub- 
stance and  in  its  leading  conclusion  is  an  action 
of  legitimacy  to  constitute  status.  That  is  the 
nature  of  the  action,  and  the  defenders  have 


brought  the  interlocutor  of  the  Lord  Ordi- 
nary under  review  on  the  ground  that  his 
Lordship  was  mistaken  in  allowing  proof, 
because  no  jurisdiction  could  have  bean  founded 
by  the  arrestments,  as  the  action  was  one  for 
regulating  status,  and  in  such  actions  jurisdiction 
cannot  be  constituted  by  arrestments  against 
parties.  We  have  beard  parties,  and  have  been 
referred  to  certain  eases,  particularly  the  case  of 
Seruton  v.  GVay,  die.,  dated  in  1772,  M.  4822. 
Now,  it  appears  to  me  that  substantially  the  same 
question  was  raised  and  decided  in  that  action  as 
is  before  us  here.  The  action  was  one  for 
declarator  of  marriage,  not  of  legitimacy,  brought 
against  a  native  of  Ireland,  who  had  been  a 
student  in  Glasgow,  and  who  was  alleged  to  have 
entered  into  some  arrangement  and  been  mar- 
ried there.  There  was  a  oonclnsion  for  declara- 
tor of  marriage,  and  a  petitory  oonclnsion  for 
aliment  in  the  event  of  the  conclusion  for  declara- 
tor «f  marriage  not  being  established.  The  objec- 
tion was  raised  that  jurisdiction  oonld  not  be 
constituted  by  the  arrestment  of  funds  belonging 
to  a  foreigner  in  the  hands  of  a  person  in  Olasgow 
when  the  action  raised  a  question  of  status,  and 
the  Court  had  that  matter  seriously  under  ita 
consideration.  The  case  was  first  argued  before 
the  Commissary,  who  repelled  the  objection. 
There  Was  then  a  hearing  in  presence,  when 
their  Lordships  unanimously  came  to  the  con- 
clusion that  jurisdiction  could  not  be  founded  by 
arrestment  in  order  to  try  a  question  of  status. 
There  is,  I  think,  nothing  in  the  circumstances 
of  the  present  case  to  distinguish  it  from  the 
principle  of  that  case.  That  action  was  for 
declarator  of  marriage,  and  in  the  event  of  that 
declarator  not  being  obtained,  for  aliment ;  this 
action  is  for  declarator  of  legitimacy,  and  in  the 
event  of  that  not  being  obtained,  for  aliment.  It 
therefore  appears  to  me  that  there  is  no  occasion 
to  do  as  the  Lord  Ordinary  has  done,  and  I  think, 
on  the  authority  of  the  case  I  have  mentioned, 
we  ought  to  recal  the  Lord  Ordinary's  inter- 
locutor and  dismiss  the  action  on  the  plea  of  no 
jurisdiction. 

LoBD  Shakd — I  hare  had  no  difiSculty  in 
coming  to  the  same  conclusion.  As  this  action 
was  laid  and  originally  brought  into  Court  I 
think  it  was  scarcely  msintained  that  there  was 
jurisdiction,  and  at  all  events  if  it  was  to  be 
decided  on  that  footing,  I  should  find  that  there 
was  no  jurisdiction,  because  the  pursuer  in  the 
action  as  laid  expressly  set  forth  that  her  purpose 
was  to  have  it  decided  that  she  was  legitimate 
because  of  a  putative  marriage  between  Agnes 
Newberry,  her  mother,  and  the  deceased.  Now, 
that  was  stated,  because  the  pursuer  set  forth 
that  at  the  time  of  her  mooter's  marriage  to 
Morley  he  had  been  previously  married  to  a  lady 
in  Eugland,  who  still  is  living,  and  in  the  summons 
she  was  designed  "widow  of  the  deoaased 
Thomas  Morley,"  and  in  the  narrative  of  faots 
for  the  pursner  it  was  set  forth  that  Mr  Morley, 
her  father,  had  married  in  1868  Catherine  Ander- 
son, and  had  lived  with  her  as  her  husband  for 
five  years. 

Another  defender  was  the  sister  of  Mr  Morley, 
who  was  represented  as  being  interested  in 
respect  of  her  legal  rights  on  his  estate,  which 
she  would  lose  in  the  event  of  the  putative  mar- 
riage being  established. 
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In  the  case  as  bo  presented  it  is  quite  oleur,  in 
the  first  place,  that  this  was  an  action  for  declarator 
in  regard  to  statas,  and  next,  that  the  proper 
defenders  were  not  the  defender  Jackson,  who 
was  a  mere  holder  of  fnnds,  bnt  the  widow  of 
the  deceased  and  the  sister  of  the  deceased.  The 
parties  who  were  principally  interested  were, 
first,  the  person  who  had  the  status  of  widow  of 
the  deceased,  and  secondly,  the  person  who  had 
a  right  to  share  in  his  estate,  as  Lord  Mure  has 
pointed  out.  It  was  not  snggested  that  there  was 
jniisdiotion  against  the  widow  or  sister,  and  the 
only  question  was,  whether  jarisdioti on  had  been 
oonstitnted  against  Jackson  by  certain  arrestments 
which  have  been  used.  That  arrestments  are  of 
no  avail  in  establishing  jurisdiction  in  questions  of 
status  is  certain  ;  that  there  was  no  jurisdiction 
by  residence  is  admitted,  and  therefore  it  is 
perfectly  plain  that  the  action  as  laid,  served, 
and  called  was  sabjeot  to  the  fatal  plea  that  there 
was  no  jurisdiction.  But  it  is  said  that  after  the 
defenders  had  appeared  and  pleaded  no  juris- 
diction, the  pursuer  got  rid  of  the  force  of  that 
plea  by  extensive  alterations  and  amendments, 
and  made  it  a  good  action.  I  am  of  opinion  that 
if  an  action  is  bad  because  there  is  tio  jurisdic- 
tion over  the  defenders  when  it  is  served,  it  can- 
not be  made  a  good  action  by  subsequent  altera- 
tions. It  must  remain  bad.  It  would  indeed  be 
an  anomalous  proceeding  if,  in  an  action  where 
the  Oonrt  had  at  first  no  jarisdiotion,  it  being  a 
declarator  of  legitiniaoy,  it  were  possible  to 
introduce  amendments  to  convert  it  into  an  action 
for  a  pecuniary  claim,  and  so  make  it  one  where 
the  Court  had  jurisdiction.  No  doubt  an  exten- 
sive power  of  amendment  is  allowed  by  the  Conrt 
of  Session  Act  of  1868.  It  is  permissible  to  make 
such  amendments  as  will  enable  the  real  qaestion 
between  the  parties  to  be  tried  where  it  has  not 
been  properly  raised  at  first.  Such  an  amend- 
ment, however,  as  the  above  would  be  quite 
beyond  what  was  intended  by  the  Act.  The 
poisner's  contention  appears  to  me  to  amount  to 
an  attempt  to  evade  the  real  questions  under  the 
action  by  limiting  it  to  the  petitory  conclusions. 

I  should  also  have  thought  that  the  pursuer 
oonld  not  effect  her  purpose  under  the  petitory 
conclusions  alone,  but  upon  those  as  following 
upon  the  conclusions  for  declarator  of  legitimacy 
and  payment  of  legitim.  And  it  is  only  as  having 
a  declarator  of  status  that  she  can  maintain  the 
other  conclusions. 

Jackson  is  called,  and  it  is  said  there  is 
jarisdiotion  against  him.  He  has,  however,  no 
interest  in  the  case.  The  real  parties  to  the  case 
are  the  person  who  claims  to  be  the  widow  of  the 
deceased  and  the  sister  of  the  deceased.  There 
is  no  jurisdiction  against  them,  and  I  am  of 
opinion  that  the  action  cannot  be  sustained  even 
against  Jackson . 

Bnt  even  if  there  was  jnrisdiction  against 
Jackson,  I  should  have  no  difficulty  in  holding 
that,  looking  to  the  fact  that  the  real  defenders 
are  out  of  the  jurisdiction  of  the  Court,  the 
action  would  fall  to  be  dismissed  on  the  plea  of 
forum  Turn  convenient,  as  the  proper  parties  t«  it 
are  not  here. 

Lord  Adam — I  do  not  think  that  any  alteration 
on  the  oonclnsionB  of  the  action  as  brought  can 
alter  the  question  of  jurisdiction.  Since  the 
action  was  brought  there  has  been  a  great  change. 


When  the  action  came  into  Coort — when  it  was 
served  and  called — it  was  an  action  of  declarator 
of  legitimacy,  and  it  was  nothing  else.  The 
other  conclusions  were  quite  clearly  ancillary  to 
that.  That  was  the  time  at  which  to  consider  the 
qaestion  of  jurisdiction.  It  is  obvious  that  if  the 
Lord  Ordinary  had  no  jurisdiction  then,  he  had 
no  power  to  write  any  interlocutor  in  a  cause 
where  he  had  no  jurisdiction.  His  only  course 
was  to  dismiss  the  action.  He  had  no  power  to 
allow  amendments  to  be  made  on  the  summons, 
or  to  pronoanoe  a  binding  order,  and  therefore 
the  proper  time  to  decide  the  question  of  juris- 
diction was  when  the  action  was  brought  into 
Oonrt.  I  am  of  opinion  that  there  was  no  juris- 
diction in  this  case  as  Ihe  action  was  brought. 

But  if  we  are  to  take  the  action  as  now  laid,  I 
am  still  of  the  opinion  that  there  is  no  jurisdic- 
tion, beoaose  in  its  main  conclusion  it  is  an  action 
Of  declarator  of  legitimacy,  and  that  is  the  real 
character  of  the  action.  Now,  that  being  so,  on 
the  authority  of  SeruUm  v.  Chray,  as  Lord  More 
has  said,  arrestments  have  no  effect  in  foanding 
jurisdiction  in  a  question  of  statas. 

I  agree  with  Iiord  Shand  that  if  we  had  jaris- 
diotion against  Jackson,  we  have  no  jurisdiction 
over  the  parties  really  interested  as  defenders, 
namely,  the  widow  and  sister  of  the  deceased 
Thomas  Morley,  and  I  think  that  this  is  not  a 
forum  convenient  to  try  the  case  with  a  party 
allowed  to,be  merely  interested  as  a  trustee. 

LoBD  MoBE — I  reserve  my  opinion  on  the  last 
question.  I  did  not  consider  it  to  have  been 
raised,  and  I  do  not  know  what  coarse  the  parties 
may  take  in  the  future. 

The  LoBD  Fbesident  was  absent. 

The  Court  recalled  the  interlocutor  of  the  Lord 
Ordinary,  and  dismissed  the  action  in  respect  of 
no  jnrisdiction. 

Counsel  for  the  Defenders  (Reclaimers) — Bal- 
four, Q.O. — Graham  Murray.  Agents  —  John 
Clerk  Brodie  &  Sons,  W.S. 

Ooun8eIfortbeFar8uer(Bespondent)— Strachan 
— Wilson.     Agent — Andrew  Newlands,  S.8.C. 


Friday,  Novemler  9. 

SECOND    DIVISION. 

[Sheriff  of  Aberdeen. 
ROSS  V.  KEITH. 
BeparaUon— Children  Drowned  in  Pond    in 
Private  Ground— ReatonabU  Precautiont  for 
Safety  of  tlie  Public. 

Two  children  were  drowned  in  a  pond  in 
private  ground  near  a  public  thoroughfare. 
In  an  action  by  their  father  against  the 
proprietor,  it  was  proved  that  there  was 
an  entrance  to  the  ground  from  the  thorough- 
fare by  a  gate  in  the  boundary  wall,  but 
that  nearer  the  pond  there  was  a  paling  with 
a  gate,  which  had  been  left  open  by  someone 
unknown,  and  it  appeared  that  the  children 
strayed  by  these  means  from  the  public  road 
to  the  pond.  Held  that  the  death  of  the 
children  was  not  attributable  to  the  fault  of 
the  defender. 
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This  was  an  action  in  the  Sheriff  Court  of  Aber- 
deenshire at  the  instance  of  David  Boss,  joiner, 
residing  at  Brickhouse,  Pitmuxton,  in  the  ooonty 
of  Aberdeen,  against  William  Eeith  junior, 
granite  merchant,  King  Street,  Aberdeen,  to  re- 
cover damages  for  the  loss  of  two  children  who 
were  drowned  in  a  pond  situated  upon  the  pro- 
perty of  the  defender.  The  pursuer  averred  that 
the  children  were  drowned  through  the  fault  of 
the  defender,  in  allowing  this  pond,  which  was 
unsafe  and  dangerons,  to  remain  nnfenced  and 
nnprotected,  and  in  giving  unrestricted  access 
thereto  without  using  effectual  measures  to  pre- 
vent accidents  to  young  children.  Further,  that 
many  persons  made  a  practice  of  visiting  the 
ground  in  question. 

The  defender  averred  that  the  ground  was  pro- 
perly fenced,  as  the  place  was  private  property, 
and  not  a  place  of  public  resort 

It  appeared  from  the  proof  that  the  pond 
covered  the  area  of  a  disused  brickwork,  and  was 
within  25  yards  of  the  Hardgate,  a  public 
thoroughfare  leading  to  Aberdeen.  The  ground 
on  which  the  pond  was  situated  was  the  pro- 
perty of  the  defender,  and  it  was  only  possible 
for  Uie  public^to  obtain  access  to  it  at  one  point. 
On  the  Bonth'ths  line  of  the  Deeaide  Bailway 
ran  upon  a  steep  embankment  which  vras  well 
fenced  ;  on  the  east  it  was  separated  from  the 
public  road  by  a  considerable  tract  of  agricul- 
tural and  cultivated  ground  ;  on  the  north  it  was 
enclosed  by  a  substantial  stonewall ;  and  a  similar 
wall  in  the  Hardgate  was  the  western  boundary.  In 
the  last  of  these  there  was  an  opening  16  feet  wide 
leading  to  a  house  belonging  to  the  defender  built 
on  a  platform  or  area  of  ground  overlooking  the 
pond  at  the  steepest  part  of  the  bank.  This  area 
was  surrounded  by  a  paling,  partly  four-barred 
and  partly  three-barred,  in  good  condition,  and 
forming  a  sufBoient  fence.  The  paling  was  for- 
merly continuous,  but  the  tenants  of  the  house 
bad  for  their  convenience  placed  in  it  a  gate  4^  feet 
wide  which  was  secured  by  a  loop  of  rope  fastened 
to  the  gate  and  passed  over  an  upright  bar  of 
the  paling.  From  the  gate  there  was  a  footpath 
on  the  top  of  the  bank  of  the  pond.  The  ground 
was  sometimes  resorted  to  by  children  and  others, 
but  whenever  trespassers  were  observed  they 
were  turned  away  by  the  defender's  tenants,  who 
had  instructions  to  do  so. 

On  the  day  in  question,  Mrs  Boss,  the  wife 
of  the  pursuer,  had  gone  into  Aberdeen,  leaving 
her  five  children  at  home,  the  eldest  of  whom 
was  Dorothea  Ann,  8^  years  old,  and  the 
youngest,  Violet,  2^  years  old.  The  children 
went  along  the  Hardgate,  and  passed  through 
the  opening  in  the  wall,  through  the  gate  in  the 
paling  which  was  open,  and  down  to  the  pond. 
There  was  no  evidence  to  show  by  whom  the 
gate  had  been  left  open.  The  bank  at  this  point 
was  nearly  perpendicular,  and  the  water  was  5 
feet  deep.  While  playing  upon  the  bank,  the 
youngest  of  the  children  fell  in  and  was  drowned, 
and  tiie  eldest  was  also  drowned  in  an  attempt 
'  to  save  her. 

The  Sheriff-Substitute  (Bbowk)  found  that 
the  children  were  drowned  through  the  fault  of 
the  defender  in  not  shutting  off  the  opening  in 
the  Hardgate  from  the  public,  and  in  allowing  a 
gate  to  be  made  in  the  said  paling  without  provid- 
ing bppliances  for  its  being  kept  shut  when  not 
in  use. 


On  appeal  the  Sheriff  (Smith)  recalled  this 
interlocutor,  and  assoilzied  the  defender  from 
the  eonclusions  of  the  action. 

"Note. — In  my  opinion  there  was  no  liability 
on  the  defender.  It  has  been  decided  that  when 
a  proprietor  brings  on  his  land  an  accumulation 
of  water  he  is  bound  to  keep  it  there  and  prevent 
it  from  doing  injury  to  his  neighbour,  but  it  has 
never  been  held  that  a  proprietor  is  also  bound 
to  keep  the  public  from  getting  to  it.  If  this  had 
been  an  unenclosed  piece  of  ground  on  which  the 
public  might  have  strayed  from  the  highway,  and 
it  had  come  to  be  used  as  a  place  of  resort  for 
young  children,  it  would  have  been  the  duty  of 
the  proprietor  to  take  some  measures  for  their 
protection  by  fencing  the  source  of  danger,  but 
in  point  of  fact  the  ground  was  completely 
fenced  all  round  against  the  public,  and  any  per- 
son who  succeeded  in  reaching  the  pond  must 
be  considered  as  either  a  licensee  or  trespasser 
to  whom  the  proprietor  is  under  no  obligation. 
No  doubt  there  were  openings  in  the  fence,  but 
none  which  were  not  necessary  to  enable  the  pro- 
prietor to  make  use  of  his  property.  On  this 
particular  occasion  the  children  coming  along 
the  road  had  found  their  way  first  to  the  front  of 
the  house,  then  to  the  garden  by  an  inner  gate 
which  happened  to  be  open,  and  finally  to  the 
pond,  where  two  of  them  unfortunately  fell  in  and 
were  drowned.  I  fail  to  see  that  the  proprietor 
was  in  any  way  responsible  for  the  accident.  It 
was  not  with  his  consent  that  the  children  were 
there  at  all.  He  had  imagined  that  bis  fenoe  was 
sufficiently  strong  for  the  purpose,  and  he  was 
right  in  that  belief,  for  if  the  garden  gate  had 
not  been  left  open  they  might  not  have  got 
through.  The  primary  fault,  if  any,  was  thus 
with  the  tenant  and  not  the  defender.  The  case 
seems  to  be  an  attempt  to  create  a  liability  not  ex 
delicto  but  ex  domino — to  make  a  man  responsible 
in  virtue  of  the  ownership  of  the  property  and 
not  because  he  had  4done  wrong  to  another — a 
species  of  liability  which  the  law  of  Scotland  does 
not  recognise.  I  therefore  come  to  the  condosion 
that  the  action  is  altogether  unfounded,  and  I 
assoilzie  the  defender  with  costs." 

The  pursuer  appealed  to  the  Court  of  Session, 
and  argued — This  was  a  dangerous  place,  and  the 
defender  should  have  had  a  gate  upon  the  open- 
ing in  the  wall  from  the  Hardgate,  and  also  a 
gate  in  the  paling  that  would  have  kept  shut 
when  not  used — It' Feat  v.  Bankin'i  Trutteet, 
June  17,  1879,  6  E.  1043  ;  Seeeridge  v.  Kinnear 
&  Company,  December  2l,  1883,  11  E.  387. 
The  defender  should  have  anticipated  danger  to 
children,  and  taken  proper  means  to  prevent  any 
injury  happening  to  them.  The  place  was  near 
a  public  thoroughfare,  and  was  itself  frequented 
by  the  public  ;  a  special'duty  was  thus  laid  upon 
the  defender  —  Balfour  &  Baird  v.  Brown, 
December  5,  1857,  20  D.  238 ;  P^rbe*  v.  Aber- 
deen  Harbottr  Uommitsioners,  January  24,  1888, 
15  E.  323  :  Findlay  v.  Angui,  January  14,  1887, 
U  E.  312;  OttUousay  v.  King,  June  11,  1872, 
10  Macph.  788 ;  Clark  v.  Chatnbert,  April  16, 
1878,  L.E.  3  Q.B.D.  827. 

Argued  for  the  defender — The  place  was  fully 
feuced.  This  was  private  property,  and  there 
were  fences  round  it  to  warn  the  public  that  they 
were  excluded  therefrom,  and  that  they  would 
enter  it  at  their  own  risk.     There  was  no  obliga- 


Digitized  by 


Google 


Baa  T.  K<lth, 
Not.  9,1888. 


The  Scottish  Law  Repwter.—  Vol.  XXVI. 


57 


tion  upon  a  proprietor  in  whose  land  a  dangerous 
place  was  situated  to  have  such  fences  that  no 
child  could  get  over  them.  It  was  enough  to 
have  them  as  a  warning  to  trespassers.  All  the 
cases  referred  to  were  instances  of  dangerous 
places  adjacent  to  the  public  road,  and  into 
which  any  person  might  stray  while  going  abont 
his  ordinary  business.  The  children  had  lost 
their  lives  though  tbeir  own  faolt — Murray  ▼. 
LanarkMre  Boad  Trutteet,  June  12, 1888, 15  R. 
787. 

At  advising — 

Lobs  JcBncE-Oi.zBK — The  porsner  in  this  case 
sneb  for  damages  for  the  loss  of  his  two  children, 
who  were  drowned  by  falling  into  a  pool  of 
water  in  a  disused  clay-fleld  belonging  to  the  de- 
fender. There  is  a  question  whether  this  piece 
of  ground  with  the  pond  in  it  was  a  place  of 
pnblic  resort,  or  at  least  a  place  where  the  pre- 
ence  of  the  public  was  tolerated.  I  do  not  think 
that  this  was  a  place  of  public  resort.  It  ap- 
pears to  me  to  be  the  effect  of  the  evidence  that 
the  defender,  both  by  himself  and  by  hig  ser- 
vants, did  all  that  could  reasonably  be  expected 
of  him  to  prevent  people  from  frequenting  this 
ground.  The  import  of  that  evidence  is  that 
people,  and  particularly  children,  were  driven 
off  by  the  defenders'  servants,  and  that  even  at 
the  time  when  tbey  most  frequently  came, 
namely,  during  frost,  when  people  will  trespass 
over  any  ground  in  order  to  get  to  a  sheet  of  ice. 
No  doubt  people  did  come  at  times,  children 
particnlarly,  but  so  far  as  the  evidence  goes  they 
came  from  all  quarters,  and  over  all  obstacles 
that  might  be  put  in  tbeir  way.  There  is  evi- 
dence of  this  now  in  the  case  of  the  two  poor 
children  who  were  so  unfortunately  drowned. 
They  had  been  seen  only  the  day  before  clamber- 
ing over  a  high  stone  wall  to  get  to  this  very 
piece  of  water.  I  cannot  hold  that  the  proprie- 
tor or  his  tenant  was'bouud  to  do  more  than  use 
all  reasonable  endeavours  to  prevent  children 
getting  to  the  pond,  and  to  show  that  they 
did  not  intend  to  allow  people  to  enter  the 
ground.  The  question  is,  seeing  that  children 
did  in  fact  come  there  sometimes,  whether  all 
reasonable  care  was  taken  to  warn  them  not  to 
do  so,  and  by  fencing  off  the  dangerous  locaUty 
to  prevent  them  from  straying  into  it. 

I  think  it  may  be  taken  that  tbe  faults  which 
the  pursuer  says  are  imputable  to  the  defender 
in  this  matter  are  three  in  number.  Tbe  first  is 
that  the  fence  Beparatlag  this  ground  from  the 
pablio  road,  which  was  a  stone  wall,  had  an 
opening  in  it  which  was  not  secured  against  the 
entrance  of  the  public  by  any  gate.  In  the 
second  place,  it  is  stated  that  the  fence  which 
enclosed  theportionofthefield  containing  the  pond 
as  well  as  a  house  in  the  occupation  of  a  tenant 
of  the  proprietor — a  stob  and  rail  fence — had  a 
gate  in  it  which  could  easily  be  opened  by  any- 
one, even  by  a  young  child.  Third,  it  is  made 
matter  of  complaint  that  there  was  no  special 
protection  by  fencing  of  the  dangerous  portion 
of  the  pond,  where  the  bank  was  abrupt  and  the 
water  deep. 

As  regards  the  first  of  these  alleged  fanlts,  it 
appears  that  the  opening  was  made  in  the  stone 
widl  so  as  to  give  an  entrance  to  a  house  which 
had  been  Dnilt  on  the  ground  inside  the  stone 
wall.     It  was  an  opening  for  the  convenience  of 


the  inhabitants  of  that  house,  the  tenants  of  the 
defender,  and  I  think  there  was  no  obligation 
upon  the  defender  to  place,  and  that  it  wonld 
have  been  contrary  to  reason  and  practice  to 
require  him  to  place,  any  gate  or  fence  at  tbe 
wall  to  close  this  opening.  It  was  just  neul  de 
»ae  road,  leading  off  the  public  road,  for  the 
benefit  of  the^iahabitants  of  the  house,  and  for 
nothing  else.  A  private  house  standing  in 
its  own  grounds  may  have  a  gate  at  the  entrance 
to  tbe  avenue,  but  that  is  from  a  desire  for 
privacy,  and  not  from  any  regard  to  the  safety 
of  the  public,  and  that  there  must  be  a  gate 
across  the  entrance  to  tbe  road  leading  tu  a 
house  like  that  here  in  question  is  a  proposition 
which  in  my  opinion  cannot  be  maintained. 
I  am  of  course  here  assuming  that  there  is  no 
dangerous  place  along  the  road  near  tbe  house, 
and  accessible  by  the  opening  in  the  wall  at  the 
honse,  which  is  insufficiently  fenced  against 
members  of  the  public  who  may  happen  to 
come  in  at  the  opening,  and  that  brings  me  to 
tbe  second  question. 

That  question  relates  to  the  fencing  of  the 
ground  containing  the  pond.  <Mow,  there  was  a 
fence  separating  off  that  ground,  and  tbe  ques- 
tion is,  whether  this  fence  was  not,  unless  disre- 
garded, a  sufficient  protection  of  the  ground 
fenced  off  on  the  assumption  that  it  was  danger- 
oas.  Originally  it  appears  to  have  been  a  con- 
tinuous fence,  but  one  of  the  former  tenants,  who 
had  a  cabbage  yard  in  the  ground  beyond  the 
fence,  inserted  a  small  wicket  gate  into  it — pro- 
bably a  hurdle  gate— with  a  hinge  of  rope  at  one 
side,  and  on  the  other  a  loop  passing  over 
the  nearest  stob  of  tbe  fence.  Was  that  a  suffi- 
cient fencing  off  of  the  dangerous  piece  of 
gronnd  ?  In  my  opinion  it  was  quite  snfBcient. 
I  do  not  see  what  other  fence  could  have  been 
put  up,  unless  it  is  contended  that  it  was  the 
duty  of  the  defender  to  put  up  an  impassable 
fence — that  is  to  say,  one  which  children  could 
not  get  beyond  either  by  climbing  over  or 
creeping  between  the  bars.  I  cannot  hold  that 
it  is  the  duty  of  the  proprietor  to  make  his 
ground  practically  impregnable  to  children.  I 
am  unable  to  hold  that  there  is  any  duty  on  him 
to  do  more  than  indicate  to  the  public  when  they 
are  passing  beyond  what  is  intended  for  their  use, 
and  a  stob-and-rail  fence  is  in  my  opinion  qnite 
sufficient  for  that  purpose.  To  hold  that  every 
piece  of  ground  which  contains  someplace  or  some- 
thing that  might  be  dangerous  to  children  must 
be  so  fenced  that  children  can  enter  only  by 
what  is  practically  a  mode  of  siege  would  be  to 
lay  an  intolerable  burden  on  proprietors.  That  is 
my  view  of  the  case,  on  the  footing  that  the 
fence  had  i^emained  as  it  originally  was,  a  con- 
tinuous fence.  Does  the  fact  that  a  wicket  gate 
was  made  in  it  make  any  difference?  In  my 
opinion  it  does  not.  I  think  children  of 
eight,  or  even  younger,  can  be  instructed  not  to 
go  through  such  gates  leading  to  dangerous 
places,  but  even  if  they  cannot  be  so  instructed,  it 
would  in  my  opinion  be  to  lay  too  heavy 
a  burden  on  proprietors  to  hold  that  they  must 
so  fence  that  children  cannot  get  in.  It  is  hard 
no  doubt  upon  poor  people  who  cannot  afford  to 
hire  persons  to  look  after  their  children  and 
to  keep  them  out  of  danger  that  their  little  ones 
are  exposed  to  more  risk  than  those  of  others, 
but  I  cannot  see  that  tbe  burden  of  protecting 
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BOoh  children  should  on  that  account  be  laid  on 
the  neighbouring  proprietors,  and  as  my  brother 
Lord  Toung  remarked  in  the  course  of  the 
discussion,  it  is  wonderful  how  few  children 
meet  with  accidents  of  this  sort  notwithstanding 
the  absence  of  protection.  I  cannot  hold  that 
the  existence  of  this  gate,  whether  it  was  opened 
by  these  children  themselTes  or  was  left  open  by 
other  children  who  had  gone  in  befoi*  them,  is  a 
ground  for  making  the  defender  liable  as  being 
in  fault. 

That  leaves  only  the  third  objection,  that 
there  was  no  special  fence  at  the  pond  itself.  If 
the  opinion  that  I  have  already  given  that 
the  fence  was  a  sufficient  warning  to  the  public 
not  to  enter  be  sound,  the  proprietor  was  entitled 
to  assume  that  the  public  would  not  disregard 
his  warning,  and  consequently  he  was  not  bound 
to  erect  any  special  fence  round  the  pond  itself. 
No  doabt  there  have  been  cases  in  which  it  has 
been  held  that  the  proprietors  or  tenants  of 
dangerous  places,  such  as  quarries,  are  bound  to 
erect  fences  so  that  persons  may  not  unwit- 
tingly fall  into  any  dangerous  place,  and  so  be 
injurad  or  even  hilled.  But  then  I  think  these 
oases  proceed  upon  the  principle  that  such 
places  must  be  protected,  because  persons  in  the 
exercise  of  their  lawful  calling,  or  in  the  use  of 
the  public  highway,  have  to  go  so  near  that  a 
Blight  deviation  in  the  dark  would  lead  them  into 
the  danger  unless  the  spot  is  properly  fenced. 
That,  I  think,  is  the  principle  of  the  case  of 
Black  where  there  was  a  pit  only  some  four 
yards  from  the  public  road,  at  a  point  where  the 
road  forked  off  in  two  directions,  and  there  was 
no  fence  or  anything  to  warn  the  public  of  the 
proximity  of  the  danger.  That  is  a  very  differ- 
ent case  from  the  present.  This  hole  into  which 
these  children  fell  is  not  a  place  of  public  resort; 
it  is  not  on  the  road  to  any  place,  or  dangerously 
near  the  road  to  any  place,  and  as  I  have  already 
said,  the  public  were  in  the  day  time  sufficiently 
warned  by  the  stob-and-rail  fence  not  to  go 
there,  and  there  is  no  suggestion  that  people 
were  in  the  habit  of  going  near  the  poud  at 
night.  It  is  said,  however,  that  such  a  place, 
because  it  is  dangerous,  must  be  child-proof,  so 
that  children  should  be  unable  to  creep  through 
or  climb  over,  even  although  they  can  only  get 
at  it  by  passing  fences.  I  cannot  assent  to  such 
a  doctrine.  The  question  is  whether  the  place 
was  reasonably  safe — whether  such  precautions 
were  taken  as  are  in  accordance  with  the  rules  of 
common  sense,  and  I  think  it  would  not  be  in 
accordance  with  the  rules  of  common  sense  to 
require  the  approach  to  all  places  like  this  to  be 
made  child-proof. 

There  is  another  class  of  cases  from  which  the 
present  is  easily  distinguishable.  I  mean  cases 
in  which  articles  are  left  in  such  a  position  as  to 
be  a  source  of  danger  if  interfered  with,  and  so  as 
to  be  a  temptation  to  children  or  idle  persons  to 
interfere  with  them.  If  children  by  touching  an 
article  which  is  lyinc;  in  a  place  they  are  in  the 
habit  of  frequenting,  and  to  which  they  have 
easy  access,  may  bring  down  a  heavy  weight  on 
their  heads,  or  cause  a  dangerous  explosion,  it 
may  well  be  that  the  proprietor  should  be  held 
liable  for  having  left  this  source  of  danger  ex- 
posed. Similarly  there  is  the  sort  of  combination 
of  circumstances  which  occurred  in  the  ease  of 
Beveridge  v.  Kinnear,  where  the  flap-door  of  one 


floor  of  a  warehouse  was  knocked  on  to  the  street 
by  a  bale  of  goods  which  was  being  lowered  into 
a  cart  from  a  higher  floor,  and  killed  a  man  in 
the  cart.  There  the  Court  held — and  in  my 
opinion  most  properly  held — that  it  was  the  duty 
of  the  proprietor  of  the  flat  from  which  the  door 
fell  to  have  the  door  fastened  in  such  a  way  as 
to  meet  all  reasonable  contingencies,  of  which 
the  lowering  of  goods  from  the  flat  above  was 
one,  and  that  as  he  had  failed  in  this  duty  he 
was  liable  in  damages  for  the  accident.  Cases 
like  these  seem  to  me  easily  distinguidiable  from 
the  present. 

On  these  grounds  I  have  come  to  the  coadn- 
sion  that  the  judgment  of  the  Sheriff  is  right, 
and  ought  to  be  a&ered  to. 

LoBD  Yotmo — I  am  of  the  same  opinion,  and 
Bubstautially  upon  the  same  grounds.  We  have 
to  consider  in  this  case  whether  the  pursuer  has 
proved  any  fault  upon  the  part  of  the  defender 
or  his  servants,  for  whom  he  is  responsible,  and 
I  am  of  opinion  that  he  has  not  done  so.  This 
is  not  a  case  of  an  existing  danger  which  people 
may  come  upon  unawares  and  so  receive  injuries. 
The  typical  case  of  such  a  danger  is  an  unf  enced 
pit  in  a  field  where  people  might  easily  stray  and 
be  injured  ;  in  such  a  case  it  might  be  a  reason- 
able duty  upon  the  proprietor  to  see  that  the 
source  of  danger  is  removed.  But  a  pond  of 
water  is  quite  a  manifest  thing;  its  dangers 
are  as  manifest  as  could  be  those  of  a  river,  but 
the  statement  of  law  that  any  proprietor  through 
whose  grounds  a  river  runs,  would  be  bound  to 
fence  that  river  in  such  a  way  as  to  make  it  impos- 
sible for  children  who  played  upon  its  banks  to 
get  into  danger  would  be  manifestly  extravagant 
There  is  nothing  that  the  public  desires  so  much 
as  free  access  to  river  banks,  and  they  would 
resent  bitterly  any  fencing  which  kept  them  from 
these  banks,  although  no  doubt  children  do 
sometimes  get  drowned  when  playing  beside 
rivers. 

The  accident  in  this  case  occurred  in  broad 
day-light,  and  these  children  had  not  strayed 
unwittingly  to  the  danger,  but|  they  went  deter- 
mined to  make  their  way  to  this  piece  of 
water.  Even  if  this  piece  of  water  had  been  in 
quite  an  open  piece  of  ground,  I  do  not  think 
that  the  proprietor  would  have  been  responsible 
for  the  children  being  drowned.  The  danger  of 
going  near  the  water  was  obvious  to  everyone, 
and  even  if  it  had  been  shown  that  there  was  an 
invitation  to  children  to  come  and  play  by  this 
pond,  I  do  not  think  that  that  would  afford 
ground  for  suggesting  liability  on  the  proprietor. 
What  about  the  lochs  near  Edinburgh.  Is  St 
Margaret's  fenced,  or  Dunsappie,  or  Duddingston? 
and  yet  I  think  both  children  and  grown-up 
people  have  been  drowned  in  Duddingston. 
Some  people  even  trespass  over  a  proprietor's 
grounds  in  order  to  get  to  some  ornamental  piece 
of  water,  but  it  could  not  be  said  that  the  pro- 
prietor of  the  ground  over  whose  lands  they 
thus  trespassed  was  liable  for  any  damage  that 
happened  to  them.  If  my  view  of  the  law  is 
right,  then  there  was  no  case  here  to  be  sent  to 
trial  at  all,  and  if  it  be  wrong,  then  we  must  hold 
that  every  piece  of  water,  even  the  sea,  must  be 
fenced  where  children  go  to  play,  and  wher*  they 
might  fall  in  and  be  drowned. 

LoBD  Lke— I  think  it  well  settled  that  the 
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mere  property  of  a  sabjaot  from  which  damage 
arises  is  not  snffioient  by  itself  to,  render  the 
proprietor  responsible  for  the  damage.  There 
mast  be  negligence  on  the  part  of  \he  proprietor. 
He  most  have  failed  to  perform  some  duty  which 
tha  oircnmstances  imposed  upon  him  and  the 
neglect  of  which  led  to  the  accident.  If  one 
digs  a  pit  on  his  property  close  beside  a  pnblio 
road  he  may  be  liable  for  the  damage  sntfered  by 
another  who  falls  into  it,  on  the  ground  that 
such  use  of  his  property  in  the  oircmnstances 
imposed  on  him  an  obligation  to  nse  reasonable 
precautions  against  aa  obvioas  danger  to  the 
pablic  using  the  road.  Bat  the  mere  existence 
upon  a  man's  private  property  of  a  pit,  a  pond, 
or  a  precipice,  will  not  create  liability  ;  and  I  do 
not  think  that  the  case  of  Black  r.  Oadell 
has  ever  been  regarded  as  establishing  any 
doctrine  to  the  contrary.  The  question  then  here 
is,  whether  the  defender  was  gnilty  of  any  negli- 
gence 7  On  that  question  (which  is  a  question  of 
fact)  I  concur  in  the  opinion  that  the  evidence 
does  not  ahew  that  the  accident  to  these  poor 
children  occurred  through  any  fault  of  his.  It 
does  not  shew  that  the  place  was  insufficiently 
enclosed  or  that  the  pursuer's  children  fell  into 
the  water  through  any  neglect  for  which  the 
defender  is  responsible.  I  think  he  cannot  be 
held  responsible  on  account  of  a  gate  having  been 
left  open  by  some-one  in  the  absence  of  proof 
that  be  is  answerable  for  the  negligence  of 
the  person  who  so  left  it.  The  case  is  essentially 
different  both  from  the  case  of  M'Martin  v. 
Hannay,  10  Macph.  411,  and  from  that  of  M'Feat 
y.  RanJcin't  Truiteei. 

The  Court  pronounced  this  interlocutor  :— 
"Find  in  fact  (1)  that  on  13th  July  1887, 
Dorothea  Ann,  and  Violet,  children  of  the  pur- 
suer, aged  respectively  8^  and  4}  years,  were 
drowned  in  a  pond  on  the  defender's  property 
at  Fitmuxton,  covering  the  area  of  a  disused 
brickwork ;  (2)  that  the  pond  was  not  a 
place  of  public  resort,  and  that  it  was 
sufficiently  fenced  oS  from  the  public  road  : 
Find  in  law  that  the  death  of  the  said 
children  is  not  attributable  to  any  fault 
on  the  part  of  the  defender  :  Therefore  dis- 
miss the  appeal,  affirm  the  interlocutor  of 
the  Sheriff  appealed  against,"  &o. 

Counsel  for  the  Appellant — Watt — Menzies. 
Agent — Andrew  Urqahturt,  S.S.O. 

Ceunsel  f or  the  Bespondent — Salvesen.  Agent 
— ^Alexander  Morison,  S.S.C. 


Tuesday^  November  13. 
FIRST    DIVISION. 

YOUNG  AND  OTHERS,  PETITIONERS. 

Bankruptcy— Bankruptcy  (_ScoUand)  Act   1866 
C19  and  20  Viet.  cap.  79),  lec.  S— Trustee- 
Appointment  of  New  Truttee—'Sahile  offlcinm. 
Where  in  a  sequestration  onder  the  Act 
33  Oeo.  in.  cap.  74,  the  bankrupt,  the  trus- 
tee, and  the  commissioners  were  all  dead — 
neither  the  bankrupt  nor  the  trustee  having 
been  discharged — and  there  remained,  more 


than  eighty  years  after  the  sequestration,  cer- 
tain funds  to  be  distributed,  the  Oourt,  on  the 
petition  of  the  representatives  of  one  of  the 
commissioners,  in  the  exercise  of  its  nobile 
qffldum,  remitted  to  the  Lord  Ordinary  on 
the  Bills  to  appoint  a  meeting  of  creditors 
to  be  held  for  the  election  of  a  new  trustee 
and  new  commissioners. 
By  the  Bankruptcy  (Scotland)  Act  1856  (19  and 
20  Vict.  cap.  79),  sec.  3,  it  is,  inter  alia,  enacted 
that  all   proceedings  occurring  on   or  after  the 
date    of    the    Act    coming    into    operation    in 
sequestrations  which  have  been  awarded  before 
it  under  former  Acts, ' '  shall,  if  and  as  soon  as  an 
interlocutor  to  that  effect  pronounced  by  the  Lord 
Ordinary  shall  become  final,  or  if  and  so  soon  as 
an  interlocutor  to  that  effect  shall  be  pronounced 
by  the  Court,  be  regulated  by  this  Act. " 

The  estates  of  Kobert  Murray,  Tain,  were 
sequestrated  in  1808  under  the  Act  33  Geo.  III. 
cap.  74,  and  Alexander  Stronach  was  appointed 
trustee.  The  estate  was  distributed,  and  certain 
dividends  paid,  and  in  1826  there  remained  in 
bank  £230  to  meet  contingencies  and  a  balance 
due  to  the  trustee.  That  sum  was  thereafter 
allowed  to  remain  in  bank,  end  apparently 
neither  the  bankrupt  nor  the  trustee  were  ever 
discharged.  The  bankrupt,  the  trustee,  and  the 
commissioaers  being  all  dead,  the  representative 
of  one  of  the  commissioners,  with  concurrence  of 
the  trustee's  testamentary  trustees,  presented  • 
petition  for  revival  of  the  sequestration  in  order 
to  have  the  balance  of  the  estate,  now  amounting 
to  £1362, 10s.,  distributed. 

The  petitioners  stated  that  they  were  in  doubt 
whether  in  the  circumstances  the  provisions  of 
section  74  of  the  Bankruptcy  Act  relative  to  the 
election  of  new  trustees  in  sequestrations  were 
applicable  to  the  present  case.  If  that  procedure 
were  to  be  followed  it  would  be  necessary  for  the 
new  trustee  when  elected  to  convene  a  second 
meeting  of  creditors  to  elect  commissioners  in 
terms  of  section  75  of  the  statute.  The  peti- 
tioners suggested  that  it  would  be  a  more  con- 
venient course  were  the  Court,  in  exercise  of  its 
nobUe  offleium,  to  remit  to  the  Lord  Ordinary 
officiating  on  the  Bills,  or  to  the  Sheriff  of  Inver- 
ness, Elgin,  and  Kalm,  at  Elgin,  to  appoint  a 
meeting  of  creditors  to  be  held  in  Elgin  for  the 
purpose  of  electing  simultaneously  a  new  trustee 
and  new  commissioners. 

Authorities— 7'^nwon,  December  17,  1863,  2 
Macpb.  326;  QenUet,  November  22,  1870,  9 
Macph.  176. 

Evidence  having  been  produced  that  the  repre- 
sentatives of  the  bankrupt  alive  and  in  this 
country  had  been  communicated  with,  and  bad 
resolved  not  to  sist  themselves  hoe  ttatu,  the 
Court  pronounced  this  interlocutor : — 

"Order  and  direct  that  the  future  pro- 
ceedings in  the  process  of  sequestration  of 
the  estates  of  the  late  Bobert  Murray,  some- 
time corn-dealer  at  Hartfield,  near  Tain, 
shall,  from  and  after  this  date,  be  regulated 
by  the  Bankruptcy  (Scotland)  Act  1856  (19 
and  20  Vict.  cap.  79),  and  Acts  explaining 
and  amending  tiie  same :  Further,  remit  to 
the  Lord  Ordinary  officiating  on  the  Bills  to 
appoint  a  meeting  of  the  creditors  of  the 
said  Robert  Murray,  to  be  held  at  such  time 
and  place  as  his  Lordship  may  Ax,  to  elect 
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a  tmstee  or  trustees  in  saooession  and  com- 
missiouers  on  the  said  sequestrated  estates, 
.  with  the  -whole  powers  conferred  by  the  said 
statutes,  and  to  appoint  said  meeting  to  be 
advertised  in  the  Edinburgh  Oazette,  and  with 
power  to  remit  to  the  Sheriff  of  the  sheriff- 
dom of  InTerness,  Elgin,  and  Nairn,  at  Elgin, 
to  proceed  further  in  said  sequestration  in 
manner  mentioned  in  the  statutes ;  and  direct 
that  the  expense  of  this  petition  and  of  the 
proceedings  to  follow  thereon  shall  form  a 
first  charge  upon  the  funds  of  the  estate." 

Counsel  for  the  Petitioner — M'liennao.    Agent 
-Thomas  Uddle,  S.S.C. 


Thursday,  November  15. 

FIRST    DIVISION. 

[Lord  Einnear,  Ordinary. 

MUNRO  V.  M'GEOGHS. 

Leate — Defective  Possesion— Retention  of  Bent— 
Abatement — Liquid  and  Illiquid. 

In  an  action  for  payment  of  rent  it  is  a 
relevant  answer  to  support  a  claim  for  abate- 
ment that  the  tenant  has  never  got  entire 
possession  of  the  subjects  let. 

In  an  action  by  a.  landlord    to  recover 
arrears  of  rent  from  two  of  his  tenants,  the 
latter  answered  that  they  were  entitled  to 
an  abatement,  averring,  inter  alia,  that  cer- 
tain farm  buildings  bad  not   been  handed 
over  to  them  in  a  tenantable  condition  as 
required  by  the  lease.      Held  (following  the 
case  of  Muir  v.  M'Intyre»,  February  4, 1877, 
14  B.  470)  that  the  averments  of  the  tenant 
were  relevant  to  support  a  claim  for  abate- 
ment. 
This  action  was  raised  by  Hugh  Mnnro,  heir  of 
entail  in  possession  of  the  estate  of  Bamaline, 
Argyllshire,  against  two  of  his  tenants,  'William 
and  James   M'Oeogh,  to  recover  £64,  lis.   8d. 
alleged  to  be  due  to  him  as  arrears  of  rent  of 
the  farm  they  occupied. 

The  pursuer  averred  that  the  farm  was  let  at 
a  rent  of  £125,  of  which  £64,  lis.  8d.,  the  sum 
sued  for,  remained  unpaid,  and  denied  that  the 
defenders'  counter  claim  for  abatement  was  well 
founded. 

The  defenders  in  answer  admitted  that  the 
sum  sued  for  had  been  retained  by  them 
from  the  rent  of  the  farm,  but  averred  that  they 
were  entitled  to  abatement  of  rent  in  respect  of 
the  pursuer's  failure  to  implement  his  part  of 
the  agreement  with  the  defenders  to  an  extent 
exceeding  the  sums  retained  by  them.  In 
particular,  they  averred  that  under  the  lease  the 
pursuer  was,  inter  alia,  bound  to  put  the  build- 
ings on  the  farm  in  good  tenantable  order  before 
handing  them  over  to  the  defenders,  and  to 
furnish  the  defenders  with  wood  for  fences,  but 
that  he  had  failed  to  do  either  of  these  things, 
and  had  thereby  caused  them  loss  to  an  extent 
exceeding  the  amount  of  the  rent  retained  by 
them. 

The  pursuer  pleaded,  inter  aUa—"(2)  The 
defenders'  claim  being  merely  one  of  damage 
and  illiquid,  cannot  be  set  ofC  against  the  pur- 


suer's claim  for  rent.  (3)  The  defences  being 
irrelevant  and  insufficient,  and  unfounded  in 
fact,  the  pursuer  is  entitled  to  decree  as  craved." 

The  defenders  pleaded,  inter  alia — "(3)  The 
pursuer  having  failed  to  in^plement  his  agree- 
ment with  the  defenders  to  put  the  buildings  of 
the  farm  in  repair  and  supply  wood  for  fencing, 
whereby  the  defenders  were  deprived  of  the 
benetcial  use  and  enjoyment  of  the  subjects  let 
to  an  extent  exceeding  the  sums  retained  by 
them  from  their  rent  and  now  sued  for,  the  de- 
fenders are  entitled  to  retain  said  sums,  and  are 
now  entitled  to  bs  assoilzied  from  the  oonoloaions 
of  the  summons." 

The  Lord  Ordinary  (KiNiiXAx)  on  2(Sth  July 
1888,  before  answer,  allowed  a  proof  of  aver- 
ments, to  proceed  on  a  day  to  be  afterwards 
fixed. 

"Note.  —  The  pursuer  maintains  that  he  is 
entitled  to  decree  without  inquiry  into  the  dis- 
puted matters  of  fact,  on  the  ground  that  a 
tenant  is  not  entitled  to  retain  rent  on  account 
of  an  illiquid  claim  of  damages.  But  the  de- 
fender is  in  possession  uuder  missives  of  lease 
by  which  it  is  stipulated  that  the  bam,  byre, 
and  stable  shall  be  handed  over  to  him  in  tenant- 
able  repair.  These  buildings  are  portions  of  the 
subject  let,  and  are  indispensable  for  the  bene- 
ficial occupation  of  the  farm.  If  the  defenders' 
ayermeats  are  true  in  fact,  he  has  not  received 
full  possession,  and  it  follows  that  the  landlord's 
claim  is  not  liquid  because  be  has  not  delivered 
the  subjects  in  the  state  agreed  upon.  The  case 
appears  to  me  to  be  distinguishable  from  those 
in  which  it  has  been  held  that  a  liquid  claim  for 
rent  cannot  be  met  by  an  illiquid  claim  of  dam- 
ages for  breach  of  a  collateral  obligation,  and  to 
fall  within  the  rule  laid  down  in  Qrdham  t. 
Gordon,  6  D.  I2ll,  which  has  been  followed  in 
subsequent  cases.  The  facts  might  probably  be 
ascertained  more  economically  than  by  a  proof, 
"hut  the  pursuer  declines  in  the  meantime  to 
consent  to  a  reference  or  remit." 

The  pursuer  reclaimed,  and  argued — If  the 
tenant  had  any  counter  claim  to  the  claim  for 
rent  it  was  one  of  damages  merely.  Such  an 
illiquid  claim  could  not  be  set  off  against  a 
claim  for  rent.  The  averments  of  the  tenant 
were  not  such  as  to  constitute  defective  posses- 
sion. 

Authorities — Macrae  v.  Macphergon,  December 
19,  1843,  6  D.  302;  Dodi  v.  Fortune,  February 
4,  18.i4,  IG  D.  478  ;  Graham  v.  Gordon,  June 
16,  1843,  5  D.  1207 ;  Muir  v.  M'lntyret,  Feb- 
ruary 4,  1887,  14  B.  470. 

The  defenders  were  not  called  on. 

At  advising — 

LoBD  Fbesident — I  do  not  think  that  there  can 
be  the  smallest  doubt  that  there  is  here  a  relevant 
defence  stated  to  the  landlord's  demand  for  rent, 
on  the  ground  that  the  tenant  has  never  been 
put  into  possession  of  certain  of  the  subjects  let 
to  him,  and  that  therefore  he  is  entitled  to  an 
abatement  of  the  rent  corresponding  to  the 
amount  of  possession,  which  has  not  been,  de- 
livered'to  him. 

That  doctrine  has  been  recognised  in  a  variety 
of  cases,  and  it  admits  of  no  doubt  at  all  as  a 
doctrine  of  law.  The  principle  was  very  well 
stated  by  Lord  FuUerton  in  the  case  of  Graham 
y.  Gordon.    His  Lordship  there  says — "Bent  is 


Digitized  by 


Google 


Mann  t.  M'Oeogha,  l 
Not.  is,  1888,      J 


The  Scottish  Law  Reporter.— Vol  XXV I. 


61 


not  liquid  in  the  sense  that  a  sam  dne  by  bond 
is.  It  is  a  matter  of  contract  in  oonsideration  of 
Bometiiing  to  be  done.  It  is  paid  for  possession 
of  the  snbjeot  let.  If  the  tenant  says  he  has  not 
got  entire  possession,  that  is  a  good  answer  to 
the  claim  for  rent."  That  principle  has  been 
affirmed  OTer  and  over  ag^in,  and  very  emphati- 
cally in  the  case  of  Muir  y.  M'Intyra  decided 
only  last  year,  where  a  claim  for  abatement  was 
rested  npon  the  gronud  of  the  accidental  destmc- 
tion  by  fire  of  a  part  of  the  subjects  let.  The 
difficnlty  the  Coort  had  to  deal  with  was  that 
there  was  no  fanlt  on  the  part  of  either  land- 
lord or  tenant,  and  the  landlord  very  plansibly 
maintained  that  as  the  loss  of  possession  was  due 
to  a  mere  accident,  he  was  still  entitled  to  the 
fulfilment  of  the  entire  contract  of  lease.  It  was 
held  that  the  accidental  destraction  of  a  part  of 
the  sabjects  let  pat  the  case  in  the  same  position 
as  if  possession  of  part  of  the  subjects  had  not 
been  delivered.  The  case  of  Muir  v.  M^Intyre* 
is  in  fact  a  fortiori  of  the  present,  and  of  erery 
case  where  a  landlord  has  not  given  fall  posses- 
aion  of  the  subjects  let.  The  Lord  Ordinary  has 
stated  his  ground  of  judgment  quite  clearly  and 
distinctly,  and  I  have  no  doubt  that  it  is  sound. 

JjosD  Mnsz  and  Xjosd  Adam  concurred. 

IjObd  Seand  was  absent 

The  Conrt  remitted  to  the  I.ord  Ordinary  to 
allow  the  defenders  a  proof  of  their  averments 
in  support  of  their  claim  for  abatement  of  rent, 
and  to  allow  to  the  porsner  a  conjunct  probation. 

Counsel  for  the  Pursuer  (Reclaimer) — Graham 
Hnrray  —  Shennan.  Agents  —  Oill  &,  Fringle, 
W.8. 

Counsel  for  the  Defenders  (Respondents) — H. 
Johnston.     Agent — Peter  Adair,  8. B.C. 


Saturday,  November  17. 
SECOND    DIVISION. 

WATSON  V.  CALLENDAR  COAL  COMPANY. 

Po<n-'»  RoU— Appeal  from  Sheriff  Court,  and 
Beportert  divided  in  Opinion. 

A  pursuer  in  a  Sheriff  Court  action  for 
damages  for  personal  injury  appealed  td  the 
Court  of  Session  against  a  judgment  of  a 
Sheriff,  affirming  the  judgment  of  his  Sub- 
stitute, and  assoilzieing  the  defenders.     The 
pursuer  applied  for  the  benefit  of  the  poor's 
roll,  and  the  reporters  on  the  probabilis  eavm 
were  equally  divided  in  opinion.     The  Court 
(following  the  case  of  Carr,  dte.  v.  North 
British    Railway   Company,    November   1, 
1885,  13  R.  113)  refuted  the  application. 
Samnel  Watson,  surfaceman,  Eerse  Lane,  Fal- 
kirk, raised   an  action  in  the  Sheriff  Court  at 
Kalkirk  against   the  Callendar  Coal  Company, 
Falkirk,  concluding  for  a  sum  in  name  of  dam- 
ages for  personal  injury  alleged  to  have  been 
sustained  by  him  from  the  fault  of  the  defenders. 
TheSheriff-Substitute  (SooTrMoucBiirFF),  after 
proof,  assoilzied  the  defenders,  and  his  judgment 
was  affirmed  by  the  Sheriff  (Muibhead). 


The  poigner  appealed,  and  applied  for  admis- 
sion to  the  poor's  roll.  A  remit  was  made  to  the 
reporters  in  the  probahili*  causa,  who  reported 
that  they  were  equally  divided  in  opinion.  It 
was  stated  that  of  the  reporters  there  were  one 
counsel  and  one  agent  on  each  side. 

The  pursuer  moved  the  Court  to  admit.  He 
admitted  that  the  circumstances  of  the  case  were 
identical  with  those  of  Carr,  &e.  v.  North  British 
Railway  Company,  November  1, 1885,  13  B.  118, 
in  which  the  First  Division  refused  to  admit,  but 
argued  that  the  case  of  MarshaU  v.  North  British 
Bailieoy  Company,  July  13,  1881,  8  K.  939,  was 
in  his  favour  and  that  it  was  in  the  discretion  of 
the  Court  to  grant  the  application. 

The  defenders  argued  that  the  question  was  no 
longer  open,  and  that  the  Court  were  bound  to 
follow  the  unanimous  judgment  of  the  First  Divi- 
sion in  the  case  of  Carr  v.  Noi-th  British  Bail- 
wiy  Company,  supra. 

Loan  JusTiOB-CuiitK — I  think  we  mast  refuse 
this  application. 

LoBD  BnTREBFUBD  CiiAJUC — I  am  of  opinion 
that  we  are  bound  to  plead  the  decision  of  the 
First  Division  in  the  case  of  Carr,  in  which  the 
circumstances  were  precisely  similar  to  those  in 
the  present  case,  unless  we  are  to  send  this  case 
to  the  whole  Court  to  discuss,  which  I  think  un- 
necessary. 

LoBD  IiKE  concurred 

The  Court  refused  the  application. 

Counsel  for  Applicant  —  Maonair.  Agent — 
J.  D.  Tumbull,  8.S.a 

Counsel  for  the  Respondent — Dickson.  Agents 
— Peddie  &  Ivory,  W.8. 


Saturday,  November  17. 

FIRST    DIVISION. 

[Sheriff  of  the  Lothians. 

NICOL  V.  JOHNSTON. 

Process— Sheriff— Failure  to  Lodge  Defences- 
Prorogation  —  Discretion  of  Sheriff —  Sheriff 
Court  Act  1853  (16  and  17  Vict  e.  80),  sec. 
e-Sfieriff  Court  Act  1876  (39  and  40  Viet. 
e.  70),  sec.  48. 

■The  Statute  of  1853,  sec.  6,  provides— 
"  When  any  oondesoendenoe  or  defences  .  .  . 
or  other  paper  shall  not  be  given  in  within  the 
periods  prescribed  or  allowed  by  this  Act, 
the  Sheriff  shall  dismiss  the  action,  or  de- 
cern in  terms  of  the  summons,  as  the  case 
may  be,  by  default,  unless  it  shall  be  made 
to  appear  to  his  satisfaction  that  the  failure 
to  lodge  such. paper  arose  from  unavoidable 
or  reasonable  causes,  in  which  case  the 
Sheriff  may  allow  the  same  to  be  received 
on  payment  of  such  sum  in  name  of  ex- 
penses as  he  shall  think  just."  .  .   . 

In  an  action  in  the  Sheriff  Court  the 
Sheriff-Substitute  decerned  against  the  de- 
fender in  respect  his  defences  were  not  time- 
onsly  lodged.     On  appeal  the  Sheriff,  after 
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hearing  partiee,  recalled  this  interlooator, 

and  allowed  the  defences  to  be  received  on 

payment  of  ten  shillings  of  expenses.     In 

an  appeal    to  the  Conrt  of   Session,   KM 

that  the  SberifF  had  exercised  a  discretion 

conferred  npon  him  by  the  statnte  of  186S, 

sec.   6,  of  which  he  had  not  been  deprived 

by    the    statute    of    1876,  and   that    the 

Oonrt  wonld  not  inquire  -whether  or  not  the 

Sheriff  had  exercised  aright   his  statutory 

discretion. 

The  Sheriff  Conrt   Act  1853,   sec.   6,  provides 

that  "When  any  condescendence  or  defences  .  .  . 

or  other  paper  shall  not  be  given  in  within  the 

period  prescribed  or  allowed  by  this  Act,  the 

Sheriff  shall  dismiss  the  action,   or  decern  in 

terms  of  the  summons  as  the  case  may  be,    by 

default,  unless  it  shall  be  made  to  appear  to  his 

satisfaction  that  the  failure  to  lodge  such  paper 

arose  from  unavoidable  or  reasonable  causes,  in 

which  case  the  Sheriff  may  allow  the  same  to  be 

received  on  payment  of  such  sum  in  name  of 

expenses  as  he  shall  think  just."  .  .  . 

The  Sheriff  Court  Act  1876  alters  in  certain 
ways  the  periods  prescribed  for  the  lodging  of 
written  pleadings,  and  sec.  48  thereof  repeals 
sec.  16  of  the  Sheriff  Court  Act  IS.'iS,  which  pro- 
vides for  the  dismissal  of  actions  not  prosecuted 
within  a  certain  time. 

On  15th  September  1888  James  Nicol,  Edin- 
burgh, raised  an  action  in  the  Sheriff  Conrt  of 
the  Lothians  and  Peebles  at  Edinburgh,  against 
Bobert  Fleming  Johnston,  W.S.,  Edinburgh. 
Defences  were- 'due  on  2nd  October,  on  which 
date  the  Sberiff-Substitnte,  on  the  motion  of  the 
defenders,  adjourned  the  diet  for  lodging  de- 
fences for  seven  days,  and  granted  leave  to 
appeal. 

On  19th  October  the  Sheriff,  having  heard 
parties,  recalled  this  interlocutor,  and  remitted 
to  the  Sheriff-Substitute  to  proceed  with  the 
cause.  On  23rd  October  the  Sheriff-Substitute, 
in  respect  defences  were  not  timeously  lodged, 
held  Uie  defender  as  confessed,  and  decerned 
against  him  in  terms  of  the  prayer  of  the  peti- 
tion. 

The  defender  appealed  to  the  Sheriff,  who 
on  Slst  October  pronounced  the  following  inter- 
locutor:— "The  Sheriff  hAving  heard  the  agent 
for  .the  appellant  (defender)  and  the  pursuer,  on 
the  appeal  for  the  defender,  Recals  the  interlocu- 
tor of  the  Sheriff-Substitute,  dated  2Srd  October 
1888,  and  allows  the  defences  to  be  received  on 
payment  by  the  defender  to  the  pursuer  of  the 
sum  of  ten  shillings  sterling,  and  remits  to  the 
Sheriff-Substitute  to  proceed  with  the  cause." 

The  pursuer  appealed  to  the  Court  of  Session, 
and  argued — The  last  day  on  which  the  defences 
were  due  was  the  2nd  October.  Though  this 
was  the  first  Conrt  day  after  the  serving  of  the 
petition,  the  indueice  for  defences  had  expired, 
so  a  further  prorogation  for  eight  days  was  in- 
competent. As  to  the  interlocutor  of  Slst 
October,  the  Sheriff  was  wrong  in  allowing  the 
defences  to  be  received  on  payment  of  a  fine  of 
10s.  ;  either  no  penalty  should  have  been  im- 
posed, or  one  of  £2  should  have  been  exacted  in 
terms  of  sec.  14,  sub-sec.  1  of  the  Act  of  1876. 
The  Act  of  1876  took  sway  the  discretion  which 
the  Sheriff  had  under  the  Act  of  1858,  sec.  6, 
for  the  periods  for  lodging  pleadings,  to  which 


that  discretion  u>pUed,  had  been  altered  by  the 
former  Act— Jf'OtiJo»  v.  Thommm.  July  14, 
1877,  4  R.  1085;  Sheriff  Courts  (Scotland)  Act 
1876  (39  and  40  Vict.  c.  70),  sees.  14,  16  and  20. 

Argued  for  the  respondent — The  interlocutor 
of  the  Sheriff-Substitute  of  2nd  October  was 
admittedly  pronounced  in  error  and  oonld  not 
be  defended.  .  The  case  depended  upon  the  pro- 
visions of  the  Act  of  1853,  which  being  not  ex- 
pressly repealed  by  the  Act  of  1876  remained, 
except  when  altered,  in  force.  By  sec.  6  of  the 
Act  of  1853  the  Sheriff  was  vested  with  a  discre- 
tion which  he  bad  exercised,  and  the  Conrt 
wonld  not  interfere— ^ain&riii^e  v.  Bainbridge, 
January  18,  1879,  6  B.  541. 

At  advising — 

IiOBD  Pbbeidemt  —  The  sixth  section  of  the 
Sheriff  Courts  Act  of  1853  provides — [Hit  Lord- 
tJiip  here  read  the  dame  quoted  above].  Now, 
there  can  be  no  doubt  that  under  this  section  the 
Sheriff  is  vested  with  a  wide  discretion  as  to 
prorogating  the  periods  for  lodging  papers  in 
the  cause,  provided  the  party  in  default  offers  a 
reasonable  excuse  for  his  delay.  If  this  Act, 
then,' is  still  in  operation,  and  is  applicable  to 
the  interlocutor  of  31st  October,  it  is  clear  that 
the  Sheriff  has  exercised  his  discretion,  and  has 
allowed  the  defender  to  tender  his  defences  on 
payment  of  a  penalty  of  ten  shillings. 

It  is  urged,  however,  by  the  appellant  that  the 
provisions  of  sec.  6  apply  only  to  the  failure  to 
lodge  papers  at  the  times  specified  in  the  Act 
of  1853,  and  that  as  these  times  have  been 
altered  by  the  Act  of  1876,  this  clause  can  in  no 
way  regulate  the  procedure  which  ought  to  have 
been  followed  in  the  present  case.  The  qnes- 
tion,  therefore,  comes  to  be,  whether  the  Act  of 
1876  does  repeal  the  Act  of  1853.  Mow,  the 
48th  section  of  the  Act  of  1876  expressly  repeals 
sec.  15  of  the  Act  of  1863,  and  in  so  far  also  as 
'the  latter  Act  alters  the  former,  it  thereby  re- 
peals the  earlier  statute.  To  this,  but  to  no 
further  extent,  the  Act  of  1876  can  be  said  to 
repeal  the  Act  of  1853.  The  discretion  con- 
ferred upon  the  Sheriff  by  the  earlier  statute 
accordingly  remains,  and  in  the  exercise  of  that 
discretion  the  interlocutor  of  31st  October  was 
pronounced  by  the  Sheriff.  As  to  whether  the 
Sheriff  exercised  his  discretion  rightly,  that  is 
a  matter  into  which  we  shall  never  inquire. 
I  am  therefore  for  refusing  this  appeal. 

LoBD  McBK  and  Lobd  WeuiWood  concurred. 

liOBD  Shamd  and  Lobd  Asau  were  EibBeni 
from  illness. 

The  Court  refused  the  appeal. 

Counsel  and  Agent  for  Appellant — Party. 
Counsel    for   Respondent  —  C.    S.    Dickson 
Agent— Bobert  A.  Boberison,  S.S.O. 
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HIGH  OOUET  OF  JUSTIOIARY. 


Wednesday,  November  21. 

(Before  the  Lord  Joatioe-Olerk,  Lord  Batberford 
Clark,  and  Lord  Lee. ) 

MUIR  V.  CAMPBELL  (P.-F.  OF  J.P.  COURT 
OF  RENFREW). 

JvttUiary  Ca»e$  —  PuWc-Houte  —  Selling  or 
Owing  Out  Uquor—CompUiinl—Relewmey— 
Xjochb — Summary  Procedure  Act  1864  (27  and 
28  Viet.  cap.  .53),  tec.  6—PubUe-Hovei  Aett 
Amendment  {Scotland)  Act  1862  (26  and  26 
Viet.  cap.  36). 

A  oomplaint  charging  the  offenoe  of  selling 
or  giving  ont  Uqnois  in  breach  of  oertifioate 
ought  to  specify  the  name  of  the  person  to 
-whom  the  liquors  were  sold  or  given  ont,  or 
to  set  forth  that  they  were  sold  or  given  ont 
to  some  person  to  the  prosecator  unknown. 
Oircnmstances  in  which  a  conviction  ob- 
tained npon  a  complaint  which  failed  so  to 
specify  tuttained,  the  accused  having  aatfersd 
no  prejudice  from  the  omission. 

The  words  "a<  bis  licensed  premises  at," 
Ac.,  is  a  snfficient  specification  of  the  locus 
in  each  a  complaint. 
This  was  an  appeal  on  case  stated  nnder  the 
Sammary  Froseontions  Appeals  Act  187.5  (S8  and 
89  Vict.  cap.  62)  against  a  conviction  obtained 
in  the  Justice  of  Peace  Court  for  the  county  of 
B«nfrew  held  at  Paisley.  The  case  stated  by  the 
Justices  was  as  follows,  viz.— "This  is  a  cause 
in  which  the  said  William  Mnir  was  tried  in  the 
said  Justice  of  Peace  Court,  on  1  st  June  1 888,  before 
ThomasOIen  Coatsand  George  Seton  Veitch,  two  of 
Her  Majesty's  Justices  of  the  Feacef  or  said  county, 
on  a  complaint  under  the  Summary  Jurisdiction 
(Scotland)  Acts  1864  and  1881  at  the  instance  of 
the  said  Frocurator-Piscal  for  an  ofFence  against 
the  laws  and  regulations  for  public-houses  in 
Scotland,  in  so  far  as  on  the  Gtb  day  of  May  1888 
'  he  did,  at  his  Ucenaed  premises  at  Peesweep 
Inn  aforesaid,  sell  or  g^ve  ont  liquors  on  Sunday 
in  breach  of  the  terms  and  conditions  of  his 
certificate."  The  accused  objected  to  the  rele- 
Tancy  of  the  complaint,  in  respect  (1)  that  it  did 
not  specify  the  particular  statute  and  section  of 
the  statute  which  it  was  alleged  he  bad  contra- 
vened ;  (2)  that  the  locus  '  at'  his  licensed 
premises  was  insufficiently  described;  and  (S) 
that  it  did  not  state  the  name  of  the  person  to 
-whom  it  was  alleged  the  liquors  were  sold  or 
given  out.  These  objections  having  been  re- 
pelled, the  accused  pleaded  not  guilty,  and 
evidence  in  support  of  the  oomplaint  and  in 
exoulpation  having  been  led,  the  Justices  held  it 
proved  that  on  the  afternoon  of  the  Sunday  in 
question  Felix  MulboUand,  farm  labourer,  Stanley 
Mnir,  in  the  county  of  Kenfrew,  while  walking 
along  the  pnbUo  road  leading  to  Jobnstone  in 
company  with  his  son  David  MulhoUand,  a 
labourer  residing  in  Paisley,  baited  at  the  gable 
of  the  Peesweep  Inn  (which  is  licensed  as  a 
public-house  only),  where  the  accused  was  at  the 
time  standing.  Mulholland  took  something  out  of 
one  of  his  pockets  and  handed  it  to  the  aoonsed, 
Mulholland  then  walked  slowly  westwards,  while 


the  accused  went  into  the  inn,  where  he  remained 
for  a  few  minutes,  when  he  came  ont  and  followed 
Mulholland.  Having  overtaken  him  the  two  re- 
turned and  walked  eastwards  till  they  had  re- 
passed the  inn  by  about  400  yards,  where  on  the 
public  road  the  accused  handed  Mulholland 
something  which  be  put  into  his  breast-pocket, 
'  and  the  two  then  parted,  Mulholland  proceeding 
eastwards  and  tbe  accused  returning  towards  his 
inn.  Two  police-constables  (Donald  Sinclair  and 
John  Collie),  who  had  seen  the  manceuvre,  fol- 
lowed Mulholland,  but  having  been  observed  by 
the  accused,  he  (the  accused)  shouted  to  Mul- 
holland, and  drew  bis  attention  to  the  constables 
by  pointing  towards  them  with  his  stick,  where- 
upon Mulholland  took  from  his  said  breast-pocket 
something  clear  in  appearance  and  threw  it  into 
a  peat  field.  The  two  constables,  who  had  wit- 
nessed this  from  a  distance  of  400  yards  or  thereby, 
proceeded  to  the  spot,  and  there  found  a  glass 
bottle  (produced  in  Court  with  its  contents),  con- 
taining two  gills  or  thereby  of  whisky,  of  which 
they  took  possession.  The  constables  were  200 
yards  distant  from  Molholland  when  the  '  clear 
something'  was  thrown  away  by  him,  and  the 
point  at  which  the  '  something'  was  thrown  away 
and  where  the  bottle  was  found  was  800  yards 
distant  from  the  inn.  The  Justices  convicted  the 
accused  of  the  offence  of  which  he  was  charged, 
and  fined  him  in  the  penalty  of  £5,  with  £3  of 
expenses,  and  failing  payment  tbey  adjudged  him  . 
to  be  imprisoned  for  one  calendar  month." 

The  questions  of  law  for  the  opinion  of  the 
Court  were: — "  (1)  Was  the  oomplaint  on  which 
the  trial  proceeded  relevant?  and  (2)  was  the 
accused  legally  convicted  ?" 

Argued  for  the  appellant  on  the  first  question 
for  the  opinion  of  the  Court — The  objections  to 
relevancy  set  forth  in  the  case,  with  the  exception 
of  the  first  which  was  not  now  insisted  in,  ought 
to  have. been  sustained.  The  locus  set  forth  was 
not  one  in  which  tbe  offence  conld  possibly  have 
been  committed.  There  could  not  be  a  breach  of 
certificate  at  licensed  premises.  Such  a  breach 
could  only  be  committed  within  such  premises. 
The  name  of  the  person  to  whom  the  liquor  was 
alleged  to  have  been  sold  was  not  specified.  In 
a  complaint  of  this  nature,  the  accused  was  en- 
titled to  have  notice  of  tbe  person  in  connection 
with  whom  be  was  charged,  or  if  that  person  were 
nnknown  to  the  prosecutor,  that  ought  to  have 
been  set  forth  in  tbe  complaint.  The  prosecutor 
was  bound  to  do  all  he  could  to  guarantee  that 
the  accused  should  not  be  charged  again  for  the 
same  offence —  Lauder  v.  M'DougaU,  February  1 9, 
1887,  24  S.L.R.  352. 

Argued  npon  the  second  question — What  was 
proved  was  not  theoSence  charged,  Ent  tbe  offence 
of  hawking  liquors.  Three  kinds  of  offences  might 
be  committed  nnder  tbe  Public  Houses  Acts 
Amendment  (Scotland)  Act  1862  (26  and  26  Vict, 
c.  36)—  (1)  Breach  of  certificate  by  selling  liquors 
within  licensed  premises  at  such  times  or  to  such 
persons  as  are  not  embraced  in  the  certificate ; 
(2)  shebeening  by  selling  in  premises  which  are 
not  licensed  ;  (3)  hawking,  by  selling  in  public 
places.  The  form  of  the  certificate  was  that  set 
forth  in  Schedule  A,  No.  2  of  the  sUtute  of  1862, 
and  the  prohibition  contained  in  it  with  reference 
to  selling  or  giving  out  liquors  on  Sunday  is  as 
follows,  viz,  "  And  do  not  open  his  house  for  the 
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sale  of  any  liqnors,  or  permit  or  safFer  any  drink- 
ing therein,  or  on  the  premises  thereto  belonging, 
or  Bell  or  give  out  the  same,  or  any  other  goods  or 
commodities,  on  Sunday. "  A  breach  of  that  certi- 
ficate could  not  be  committed  except  by  an  act  done 
'  within  the  premises.  Such  an  act  as  that  disclosed 
on  the  facts  in  this  case  fell  nnder  the  category  of 
"hawking,"  which  was  thus  defined — "  The  word 
'  hawking '  shall  mean  and  include  trafficking  in 
or  about  the  streets,  highways,  or  other  places, 
or  in  or  from  any  boat  or  other  Tessel  upon  the 
water."  In  the  case  of  Hamilton  v.  Inglis,  22nd 
May  1879,  4  Ooup.  244,  the  Court  laid  down  the 
principles  which  distinguish  the  oSenoe  of  hawk- 
ing from  that  of  shebeening.  These  principles 
applied  with  equal  force  to  the  present  case. 
Tliis  was  not  snob  an  objection  as  ooold  be  cored 
by  amendment.  It  was  a  serious  objection  to 
relevancy— /S<«re7i»<w  t.  M'Levy,  February  21, 
1879,  6R.  (J.O.)38. 

The  Court  called  npon  counsel  for  the  respon- 
dent to  address  himself  only  to  the  third  objection 
to  relevancy  set  forth  in  the  case. 

Argned  for  the  respondent — The  case  of  Lavder 
did  not  role  the  present  case.  The  groand  on 
which  the  Court  proceeded  in  that  case  was  that 
there  was  no  loeui  set  forth.  The  form  of  the 
complaint  in  this  case  is  in  accordance  with 
practice — IHutimmoru  v.  Linton  and  M'DougaU, 
July  18,  1861,  23  D.  1801 ;  OreenhiU  v.  Stirling, 
March  19,  1885,  12  K.  (J.C.)  87.  Further,  if 
there  were  an  irregularity  here  it  was  one  which 
was  provided  for  by  the  Summary  Procedure  Act 
1864  (27  and  28  Vict.  cap.  53),  sec.  6,  which 
excluded  objections  to  a  complaint  for  alleged 
defects  in  substance  or  form,  and  allowed  requi- 
site amendments  to  be  made.  In  this  case 
the  person  to  whom  the  liquor  was  sold  was 
nnknown  to  the  prosecutor,  and  no  injustice 
was  done  to  the  accused  by  omitting  the  words 
"to  some  person  to  the  prosecutor  unknown," 
for  the  accused  called,  as  a  witness  for  the  defence, 
the  person  to  whom  it  has  been  found  the  liquor 
was  sold.  In  any  event  the  conviction  ought  not 
to  be  quashed.  The  case  ought  to  be  remitted 
to  the  inferior  Court  with  directions  to  amend 
the  complaint  and  proceed  of  new  nnder  the 
Summary  Prosecutions  Appeals  Act  1874  (88  and 
89  Vict.  cap.  62),  sec.  3,  sub-sec.  9,  as  was  done 
in  the  case  of  Baird'v.  Bote,  September  27, 1866, 
6  Irr.  200. 

At  advising — 

lionn  JusTioB-CuEBK  —  Three  objections  are 
stated  to  this  conviction.  In  the  first  place,  it  is 
said  that  the  words  "at  the  premises"  used  in 
specifying  the  loeui  are  vague  and  insnfflcient. 
The  objection  was  not  pressed  very  strongly,  and 
I  am  not  surprised.  I  think  these  words  consti- 
tute a  perfectly  good  specification.  The  form  of 
words  "at  or  near,"  with  which  we  are  famUiar 
in  High  Court  indictments,  shows  that  the  words 
"at  the  premises"  do  not  mean,  as  was  argued, 
"near  the  premises."  The  second  objection  is 
a  more  serious  one.  It  is  that  there  is  no  speci- 
fication of  the  person  to  whom  the  liquor  is  said 
to  have  been  supplied  in  contravention  of  the 
certificate.  We  are  told  that  the  fact  here  is 
that  the  prosecutor  did  not  know  who  the  person 
was,  and  that  it  was  only  from  his  appearing  in 
exculpation  that  he  came  to  know  who  he  was. 
In  these  circumstances  all  that  could  have  been 


said  in  the  complaint  would  have  been  ' '  to  some 
person  to  the  prosecutor  unknown. "  I  think  the 
complaint  should  have  stated  that,  beoanse  it  ia 
of  importance  that  the  prosecutor  should  be  tied 
np  to  this,  that  if  he  presents  a  case  inconsistent 
with  his  not  having  known  who  the  person  was 
he  should  not  be  entitled  to  obtain  a  convietion, 
because  he  is  bound  to  give  reasonable  notice. 
It  is  quite  true  that  there  does  seem  to  have  been 
a  practice  of  not  inserting  in  complaints  of  this 
nature  the  names  of  the  persons  with  whom  the 
trafficking,  iui.,  are  alleged  to  have  taken  place. 
Cases  have  been  cited,  going  a  considerable  dis- 
tance back  in  time,  in  which  the  complaint  was 
so  framed,  and  in  both  the  cases  of  Lauder  and 
HamiUon,  cited  by  Mr  Salvesen,  cases  keenly 
contested  on  other  points,  the  prosecutor  did  aot 
give  the  names  of  the  persons  to  whom  the  liquor 
was  alleged  to  have  been  sold.  I  consider  that 
to  be  very  bad  practice  indeed.  I  think  where 
the  name  is  known  it  ought  to  be  given.  Bnt  in 
this  case  I  think  we  are  entitled  to  take  into  con- 
sideration the  fact  that  the  prosecutor  was  not 
able  to  give  that  information,  and  to  consider 
whether  the  words  "  to  some  person  to  the  prose- 
cutor unknown"  are  of  such  importance  as  to 
make  it  our  duty  to  quash  the  conviction  for  the 
want  of  them.  I  think  they  are  not.  I  think 
they  are  words  of  form,  and  that  we  might  if 
necessary  order  the  complaint  to  be  amended  by 
their  insertion.  Bnt  I  do  not  see  that  there  ia 
any  necAsity  for  ordering  snob  an  amendment 
in  this  case. 

The  third  objection  is  made  upon  the  merits. 
These  are  somewhat  extraordinary — [Ri*  Lord- 
ihip  here  narrated  the  faeti  set  forth  in  the  e<u«j. 
On  these  facts  the  Justices  found  that  the  appel- 
lant received  a  bottle  from  the  man  Mulholland 
for  the  purpose  of  filling  it  in  his  public- house 
with  whisky,  and  selling  the  whisky  to  him,  and 
that  he  did  so.  I  hold  that  to  be  a  distinct 
breach  of  his  certificate.  Mr  Salvesen  says  that 
the  moment  the  whisky  came  outside  the  door  of 
the  public-house  it  became  whisky  in  the  posses- 
sion of  a  hawker,  who  was  liable  to  punishment 
for  hawking  liquor,  but  not  as  a  holder  of  a 
certificate  at  all.  I  must  say  that  argument  seems 
to  me  to  be  entirely  untenable.  This  is  the 
offence  of  giving  out  liquor  on  Sunday  in  breach 
of  a  certificate,  or  it  is  no  offence  at  aU.  I  think 
the  conviction  must  be  sustained. 

LoBD  KuTHEBFUBD  Oi/ABX — I  think  the  objec- 
tion to  the  relevancy,  in  so  far  as  it  fails  to  give 
the  name,  an  objection  of  some  importance. 
Bnt  it  is  quite  plain  that  in  this  case  the  appel- 
lant has  not  in  any  way  suffered  by  that  omission. 
He  knew  who  the  person  wtui,  for  he  produced 
him  as  a  witness  in  his  favour,  and  since  that  is 
so,  I  should  be  extremely  relnotant,  on  such  a 
technical  objection,  to  allow  the  appellant  to 
escape  from  the  consequences  of  his  offence.  I 
rather  take  it  that  we  may  hold  that  the  polioe 
did  not  know  the  person  to  whom  the  whisky 
was  given.  That  almost  appeared  upon  the  face 
of  the  case,  and  it  ia  so  stated  by  the  prosecutor. 
In  these  eironmstances  I  am  not  in  this  particular 
case  disposed  to  quash  the  conviction  because  the 
words  "  to  some  person  to  the  prosecutor  un- 
known" are  not  insertod  in  the  charge.  At  the 
same  time  I  may  say  that  I  ooncnr  in  thinking 
that  in  all  cases  where  it  is  possible  to  specify  the 
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name  of  the  person  Bupplied  thftt  should  be  done. 
On  the  qoestion  upon  the  merits  I  confess 
I  hare  not  much  diffioolty.  We  have  the 
choice  of  three  altematiTes.  The  case  is  either  a 
breach  of  certificate,  or  hawking,  or  no  offence. 
Given  these  three  choices  I  have  no  hesitation  in 
saying  that  it  is  a  breach  of  the  certificate.  It  is 
certainly  not  hawking,  and  it  would  be  an  nnfor- 
tnnate  thing  if  it  were  no  ofFence. 

LoBD  Leb — I  agree  that  the  only  point  of 
difficulty  or  importance  is  that  raised  upon  the 
relevancy.  The  only  essential  thing  in  a  charge 
of  breach  of  certificate  is  that  it  should  be  suffi- 
ciently stated  thnt  liquor  has  been  given  out  on 
a  Sunday  in  breach  of  the  certificate.'  But  I 
agree  that  notice  must  be  given,  if  it  can  be 
given,  of  the  persons  to  whom  the  liquor  has  been 
given  out.  But  the  rule  as  to  notice  is  a  rule  not 
easential  to  relevancy.  It  is  a  rule  of  procedure 
foBnded  upon  the  administration  of  justice  fairly 
to  the  accused  party,  and  accordingly  the  only 
effect  of  not  giving  notice  is  to  put  it  upon  the 
prosecutor  to  say  that  the  name  is  not  known  to 
him,  and  the  only  effect  of  that  is  that  the  prose- 
cutor is  not  entitled  at  the  trial  to  proceed  to 
prove  that  the  liquor  was  sold  or  given  out  to 
some  particular  individual.  In  the  present  case 
the  name  was  not  known  to  the  prosecutor.  The 
trafScking  was  done  secretly,  and  was  observed 
from  a  distance  by  the  police.  In  these  circum- 
stances I  do  not  think  that  the  accused  was 
deprived  of  any  information  which  would  have 
been  of  advantage  to  him  by  the  omission  of  the 
words  "to  some  t>ersoix  to  the  prosecntor  nn- 
Icnown."  I  therefore  concur  in  the  judgment 
proposed  by  your  Lordship. 

The  Court  found  that  the  complaint  was  rele- 
vant, and  that  the  accused  wag  legally  convicted. 

Counsel  for  the  Procurator-Fiscal  —  James 
Clark.     Agent — Party. 

Counsel  for  the  Appellant — Salvesen.  Agents — 
Slurrock  &  Graham,  W.S. 


Wednesday,  November  21. 

(Before  the  Lord  Justice-Clerk,  Lord  Batherfurd 
Clark,  and  Lord  Lee.) 

DUNCAN  V.  LANG. 

Jtutieiary  Gaiet—PuUie-Houte — ContravenUonof 
Hotel   Certificate — Alternative   Complaint  and 
Oeneral  Conviction— Publie-Uffuiet  Act)  Amend- 
metU(8eotland)AetlS62(25and26  Viet.eap.  35). 
George     Duncan,     hotel-keeper.    Grown 
Hotel,  Alloa,  was    charged  in   the   Police 
Court  at  Alloa  with  a  contravention  of  the 
terms  of  his  certificate,  which  was  in  form  of 
Schedule    A    of    the    Fublic-Hooaes    Acts 
Amendment  (Scotland)  Act  1862  (25  and  26 
Vict.  cap.  35),  in  so  far  as  he  "did  keep 
open  house  or  sell  or  give  out "  liquors  after 
ten  o'clock  at  night,  and  was  convicted  by 
the  magistrate  "of  the  offence  charged." 
JJeld  (following    the    case   of    Murray  v. 
K'HougaXt,  February  7,  1883,  5  Coup.  215) 
that  the  charge  was  alternative,  and  convic- 
tion tuipended. 
Counsel  for  the  Appellant — B.  L.  Orr.  Agents — 
Irons,  Boberts,  &  Company,  S.S.C. 
vol..  nvi. 


Thursday,  November  22. 

(Before  the  Lord  Justice-Clerk,  Lord  Bntherfard 
Clark,  and  Lord  Lee.) 

KIDOEB  V.  H'FHEE. 

Justiciary    Oases  —  Police  —  Affixing    Bills    to 
Building  without    Authority — Glasgow    Police 
Act  1866  (29    and    30    Vict.   cap.    273),  sees. 
149,  131,  and  ^32—Exclulion  of  Review  except 
by  Circuit  Court— Suspension — Competency. 
The  Glasgow  Police  Act  1866,  by  sec.  149, 
imposes  a  penalty  on  ' '  every  person  who  is 
guUty  of  any  of  the  following  disorderly  actsor 
omissions  .  .  .  in  any  street,  .  .  .  namely," 
inter  alia  (sub-section  28), "  who  affixes,  with- 
out the  consent  of  the  proprietor  and  occupier, 
to  any  building  any  bill  or  notice." 

The  occupier  of  a  building  was  charged 
under  this  section  with  affixing, '  ■  without  the 
consent  of  the  proprietor, "  certain  bills  to  the 
wall  of  the  building  occupied  by  him,  and 
was  convicted.  In  a  suspension  the  Court 
lield  that  the  section  did  not  apply  to  thecase  of 
the  occupierorownerof  a  buildingplacing  bills 
upon  it,  but  only  to  third  parties,  and  that 
the  complaint  and  whole  proceedings  were 
ontwith  the  statute  and  illegal,  and  quashed 
the  conviction. 

The  procedure  and  conviction  being  ex 
facie  illegal,  an  objection  to  the  competency 
of  the  suspension,  founded  on  sections  131 
and  132  of  the  Act,  which  provide  for  the 
exclusion  of  review  except  by  the  next  Cir- 
cuit Court,  repelled. 
The  Glasgow  Police  Act  1866  (29  and  80  Vict 
0.    273),   sec.  149,  enacts    that   "Every  person 
who  is  guilty  of  any  of  the  following  disorderly 
acts  or  omissions  on  any  turnpike  road,  or  in  any 
public  or  private  street,  or  court,  or  on  the  out- 
side of  any  building  adjoining  the  same,  or  in 
any  common  stair,  shall,  in  respect  thereof,  be 
liable  to  a  penalty  not  exceeding  the  respective 
amounts,  or  to  imprisonment  for  a  period  not 
exceeding  the  respective  periods  hereinafter  men- 
tioned" .  .  .  (Sub-section 28)  "Every  person  who 
.  .  .  affixes,  or  causes  to  be  affixed,  .  .  ,  without 
the  consent  of  the  proprietor  and  occupier,  to  any 
other  building,  or  to  any  wall,  fence,  or  boarding, 
any  bill  or  other  notice  .  .  .  shall,  in  respect 
thereof,  be  liable  to  a  penalty  not  exceeding 
forty  shillings,  or  in  default  of  payment  to  im- 
prisonment for  fourteen  days." 

Section  131  of  the  said  Act  provides,  inter  alia, 
.  .  .  "No  proceeding  or  trial  before  the  magis- 
trate, and  no  order  or  sentence  of  the  magistrate 
thereon,  or  the  extract  thereof,  shall  be  .  .  . 
subject  to  suspension,  or  to  any  other  form  of 
review,  unless  in  manner  and  on  some  one  or 
more  of  the  grounds  hereinafter  mentioned." 
Section  132 — "  Any  person  who  feels  aggrieved  by 
any  order  or  sentence  of  the  magistrate  may 
within  fourteen  days  after  its  date  appeal  to  the 
Court  of  Justiciary  at  the  next  Circuit  Court  to 
be  held  at  Glasgow,  in  the  manner  and  under  the 
rules,  limitations,  and  conditions  contained  in 
the  ;Aot  for  Abolishing  Heritable  Jurisdictions 
(20  Geo.  II.  cap.  43),  on  the  ground  of  corrup- 
tion,  malice,  or  oppression  on  the  part  of  the 
magistrate,  wilful  deviation  in  point  of   form 
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from  the  statatory  ensotments,  inoompeteney  or 
defect  of  jarisdiction,  bnt  on  no  other  gioond." 

John  Kidger,  designing  himself  as  a  "fancy 
letter  -writer,"  was  charged  before  the  Polioe 
Goart,  Olaagow,  with  a  contravention  of  the 
aiasgow  Polioe  Act  1866,  sec.  119,  sub-seo.  28, 
in  so  far  as  be  did  on  the  19th  day  of  October 
1888  affix,  or  cause  to  be  affixed,  to  the  wall  of  a 
building  or  part  of  a  boilding  ooonpied  by  him 
in  West  Nile  Street  aforesaid,  three  or  thereby 
bills  or  other  notices  without  the  consent  of 
M'Dougall  &  Hamilton,  house  factors,  No.  109 
West  George  Street,  Glasgow,  proprietors  of 
said  bnilding  or  part  of  a  building. 

Eidger  objected  to  the  relevancy  of  the  com- 
plaint on  the  ground  that  the  sub-section  libelled 
was  not  directed  against  either  proprietor  or 
occupier,  which  latter  be  was,  bnt  against  third 
parties. 

The  Magistrate  repelled  the  objection,  and 
thereafter,  on  the  evidence  adduced,  found  "the 
charg*  of  having  caused  to  be  affixed  the  bills  as 
libelled  proven,  convicted  Kidger  of  the  offence 
libelled,"  and  fined  him  tan  shillings  and  six- 
pence, with  the  alternative  of  seven  days'  im- 
prisonment. 

Eidger  presented  a  bill  of  suspension,  in 
which  be  averred  that  the  complaint  was  irrele- 
vant on  the  ground  above  specified,  and  pleaded 
— "  (1)  The  complaint  on  which  conviction  of 
the  complainer  proceeded  is  irrelevant,  in  re- 
spect (1)  that  the  sub-section  or  clause  founded 
on  does  not  apply  to  him  ;  QZ)  that  he  is  tenant 
and  occupier  of  the  subjects  referred  to  ;  (3) 
that  the  bills  or  notices  referred  to  are  notices 
relating  to  the  complainer's  business  or  samples 
of  the  work  done  by  him  therein ;  and  (4)  that 
no  offence  whatever,  either  under  statnte  or  at 
common  law,  is  disclosed  in  the  complaint." 

The  respondent,  the  Procurator -Fisoal,  ob- 
jected to  the  competency  of  the  suspension,  on 
the  ground  that  review  by  the  High  Court  of 
Justiciary  was  excluded  by  sections  131  and 
132  of  the  Glasgow  Polioe  Act  1866. 

He  argued — The  objection  here  was  to  rele- 
vancy. It  was  so  stated  by  the  suspender.  Re- 
view, if  oompetent  at  all,  could  only  be  by  the 
Oirouit  Court.  The  case  was  not  like  those  of 
which  Marr  v.  U' Arthur,  March  28,  1878,  5 
R.  (J.O.)  38,  4  Coup.  63,  was  a  type,  where  the 
proceedings  of  the  Inferior  Court  were/Undttu« 
null,  the  complaint  and  proceedings  being  plainly 
outwith  the  statutory  authority  under  which  it 
acted.  It  was  in  such  cases  only  that  the  Court 
would  interfere — Walker  v.  Lang,  November  25, 
1867,  5  Irv.  606,  and  40  Soot.  Jur.  89 ;  Mac 
kemie  v.  Lang,  November  9,  1874,  2  B.  (J.C.) 
1 ;  De  Belmont  v.  Lang,  June  28,  1871,  2  Conp. 
95,  and  43  Soot.  Jur.  572  ;  O'Brien  v.  M'Phee, 
October  30,  rtSO,  8  R.  (J.O.)  8.  On  the  merits, 
the  sub-section  founded  on  made  it  a  condition 
of  lease  that  the  consent  of  both  the  proprietor 
and  occupier  should  be  obtained  to  affix  bills  to 
a  building.  The  charge  relevantly  stated  that 
the  consent  of  one  of  these,  the  proprietor,  had 
not  been  obtained.  It  was  beside  the  question 
to  say  that  the  person  here  charged  was  the 
occupier ;  the  statute  made  no  exception  in  his 
favour.  If  this  were  not  the  meaning  of  the 
statute  the  clause  would  have  ran,"  without  the 
consent  of  the  owner  or  occupier."  But  assum- 
ing that  the  clause  applied  only  to  third  per- 


sons not  being  oocnpien  or  proprietois,  the 
question  who  was  an  occupier  was  always  i 
question  of  circumstanoes,  and  it  was  perfectly 
open  to  read  this  complaint  as  setting  forth  that 
the  suspender  was  an  occupier  for  a  Umited  pur- 
pose, which  gave  him  no  right  to  affix  bills  to 
the  premises  in  the  manner  alleged.  ISie  Itt- 
ting  of  premises  as  a  shop  would  not  joitifT 
their  use  as  a  place  for  sticking  bills.  In  mch 
circumstanoes  the  use  of  the  premises  being 
beyond  the  implied  authority  of  the  oooainer, 
was  struck  at  by  the  Act  unless  the  consent  of 
the  proprietor  had  been  obtained. 

The  suspender  argued  —  (1)  No  offence  wis 
charged.  The  terms  of  the  complaint  excluded 
any  offence,  for  in  charging  an  offence  said  to 
have  been  committed  without  the  consent  of  the 
proprietor  and  oocnpier  it  at  the  same  time 
stated  that  the  accused  himself  was  the  ocea- 
pier.  (2)  The  statute  applied  only  to  third  per- 
sons not  being  either  owner  or  oocnpier.  The 
words  ' '  every  person  "  in  the  statute  must  re- 
ceive a  reasonable  interpretation  ttcMtidum  tiA- 
jectam  materiam — Maxwell  on  the  Interpretatioa 
of  Statutes,  p.  75.  In  the  introductory  daon 
of  the  section  the  various  acts  detailed  in  the 
sub-sections  were  spoken  of  as  "disorderly 
acts,"  which  indicated  that  the  object  of  the 
provision  was  to  prevent  strangers  from  plaoiiig 
bills  upon  buildings  without  full  authority.  B 
the  provision  applied  to  third  persons  only,  thei 
there  was  no  offence  libelled,  and  the  proceed- 
ings were  fanditui  null.  In  these  mrcam- 
stances  it  was  within  the  powers  and  was  the 
practice  of  the  High  Court  to  give  redress — Man 
V.  M' Arthur,  gupra ;  Wemyu  v.  Black,  Uarek 
19, 1881,  8  B.  (J.  C. )  25  ;  Stirling  v.  Murray,  June 
13,  1883,  10  B.  (J.C.)  59  ;  BM  v.  M-Phee,  Jnly 
18,  1883,,  10  R.  (J.C.)  78;  Craig  v.  M'Phit, 
March  14,  1883,  10  B.  (J.O.)  61 ;  OoOini  v. 
Lang,  November  S,  1887,  15  B.  (J.C.)  7,  1 
White,  482. 

At  advising — 

LoBD  JusncK-CucBK — The  Act  of  Parliament 
under  which  this  prosecution  was  raised  is  an  Act 
of  Parliament  for  the  purpose  of  the  "bettff 
regulation  and  government "  of  the  «ity  of  fflai- 
gow  in  the  matter  of  police,  and  a  very  laige 
number  of  offences  are  contained  in  that  Act. 
Under  sec.  149  the  Act  prescribes — [Hit  LoriAif 
here  read  the  elaute  and  mbseclion  quoted  l)bau\ 
Now,  I  think  it  would  be  inconsistent  with  the 
construction  of  the  Act  to  read  any  of  the  detailed 
offences  in  the  sub-sections  in  section  149  except 
in  relation  to  the  opening  part  of  the  seetioa 
which  describes  the  intention  of  the  leetioii. 
The  whole  of  those  things  which  are  desoiibed 
in  the  sub-sections  are  plainly  acts  of  a  pubhe 
nature,  interfering  with  public  rights,  pabhe 
amenity,  and  public  decency.  If  the  sub-seotioa 
and  that  part  of  it  which  refers  to  the  consent  of 
the  proprietor  and  occupier  can  be  read  eoniilt- 
ently  with  its  being  a  question  between  the  police 
and  a  person  who  has  no  right  at  all  to  interfeis 
with  the  building  in  any  way,  1  think  that  is  tbs 
natural  and  common  sense  reading  of  the  dam 
and  it  would  be  a  strained  reading  of  the  dsae 
to  hold  that  it  applied  to  the  settling  by  the  magit- 
trate  of  questions  which  might  arise  between  pro- 
prietor and  tenant— questions  which  are  amply 
provided  for  by  the  general  law  of  the  land,  aid 


Digitized  by 


Google 


Kidger  v.  M'Phee,  l 
Hot.  22, 1888.      J 


The  Scottish  Law  Beporter.—  Vol.  XX  VI 


67 


vhioh  hare  nothing  whateTex  to  do  with  qnestions 
of  police.  I.  take  it  that  the  vorda  "proprietor 
and  oocnpier  "  are  inserted  becanse  a  third  per- 
son who  interferea  with  any  building  by  affixing 
a  notice  to  it  is  doing  a  disorderly  act  if  he  does 
it  without  the  consent  of  both  these  persons.  It 
is  disorderly  towards  the  proprietor,  becanse  he 
has  a  right  to  prevent  his  property  from  being 
disfigured,  and  it  is  disorderly  towards  the  occu- 
pier because  it  is  out  of  the  question,  even  if  the 
pzoprietor  allowed  it,  that  anyone  should  post 
up  bills  upon  it  withoQt  the  occupier's  consent. 
I  am  accordingly  of  opinion  that  this  clause  is  not 
one  under  which  an  occupier  can  be  charged  for 
putting  up  a  notice  on  his  premises  without  the 
consent  of  the  proprietor. 

The  only  remaining  question  is,  whether  this 
suspension  is  incompetent  in  respect  of  the  re- 
stiictive  provision  as  regards  appeal  or  review 
contained  in  the  Glasgow  Police  Act  ?  That  turns 
upon  the  question  whether  the  complaint  is  in 
its  essence  a  bad  complaint,  rendering  all  the  pro- 
ceedings following  upon  it  lawless  proceedings. 
It  is  quite  clear  that  if  all  that  had  been  wrong 
was  some  matter  of  detail,  such  as  a  defect  in 
specification,  then  the  clause  would  have  applied, 
and  the  only  course  open  would  have  been  an 
appeal  to  the  Circuit  Court  of  Justiciary.  But 
this  Court  has  always  held  that  it  is  entitled  to 
interfere  to  prevent  the  carrying  out  of  a  judg- 
ment which  follows  upon  proceedings  which  are 
in  themselves  lawless  proceedings.  As  I  consider 
that  what  is  set  forth  in  this  complaint  is  not  an 
oHence  at  all  under  the  Act  of  Parliament,  and 
that  therefore  the  complaint  sets  forth  nothing 
which  in  law  could  have  justified  a  conviction 
even  if  set  forth  with  perfect  accuracy,  I  am  of 
opinion  that  we  can  interfere  with  this  conviction 
and  that  it  ought  to  be  quashed.  In  coming  to 
this  conclusion  I  go  upon  the  same  grounds  as 
were  expressed  by  Lord  Yonng  in  CoUin*  v. 
Lang — "Now,  it  has  been  frequently  decided  in 
this  Court,  without  referring  to  Acts  of  iparlia- 
ment  or  any  provisions  that  may  be  referred  to 
as  to  the  method  of  review,  that  if  the  procedure 
and  conviction  upon  a  complaint  are  ex  facie 
illegal,  remedy  may  be  given  by  way  of  suspen- 
aion."  We  are  not  proceeding  to  review  this 
judgment,  but  to  give  redress  against  proceedings 
which  from  their  commencement  were  entirely 
iUegal. 

Ijokd  'B.jiTBMaxuxD  Olibx  and  Lobd  Lke  con- 
cnrred. 

The  Court  quashed  the  conviction. 

Connsel  for  Suspender — Bhind.  Agent — W. 
Officer,  8.8.0, 

Connsel  for  Bespondent — D.-F.  Mackintosh 
— Ure.    Agents— Campbell  &  Smith,  8. 8. 0. 


COURT    OF   SESSION. 


Thursday,  November  15. 

FIBST    DIVISION. 

[Lord  Lee,  Ordinary. 
WHYTE  V.  MURRAY, 

Bankruptq/ — Truttee—Diieliarge— Radical  Right 
of  Bankrupt  in  Ettate  after  Diteharge  without 
Composition —  Title  to  Sue. 

'VYhere  a  bankrupt  has  been  discharged 
without  being  re-invested  in  his  estate,  and 
the  trustee  under  his  sequestration  has  also 
been  discharged,  the  radical  right  of  the 
bankrupt  in  his  estate  revives,  so  as  to  give 
him  a  title  to  sue  an  action  for  recovery  of 
fqnds  belonging  to  his  estate, 
Sucetttion  —  Auignation  —  Marriage-Contract — 
Power  of  Division,  Exercise  of. 

By  a  marriage-contract  the  wife  conveyed, 
inter  alia,  to  herself  in  liferent,  and  failing 
her  to  her  husband  in  liferent,  exclusive  of 
the  jus  mariti,  and  in  any  case  to  the  chil- 
dren of  the  marriage  in  fee,  certain  bank 
shares,  subject  to  a  power  in  the  husband  to 
divide  the  provisions  made  for  them  among 
the  children.     There  were  three  daughters 
and  one  son.     By  his  settlement  the  husband 
conveyed  his  whole  estate  to  trustees  to  pay 
certain  special  legacies  to  the  daughters,  and 
"the  whole  residue  and  remainder  of  my 
estate,  heritable  and  moveable,  for  behoof 
of  my  son,"  declaring  that  he  had  made  this 
division   in  virtue  of   the    powers   in   the 
marriage-contract.  The  husband  predeceased 
the  wife,  who  thereafter  executed  a  transfer 
of  the  bank  shares  to  herself  in  liferent,  and 
the  children  equally  among  them    in   fee. 
The  son  conveyed  to  a  creditor  his  whole 
interest  in  the  residue  of  his  father's  estate. 
In  a  question  betwedu  the  son  and  an  assignee 
of  the  creditor — held  that  the  latter  bad  no 
right  to  the  bank  shares,  in  respect  that  they 
had  never  formed  part  of  the  residue  of  the 
father's  estate. 
This  action  was  raised  by  Oeorge  Wbyte  against 
the  Commercial  Bank  of  Scotland  (Limited)  and 
David  HiU  Murray.     The  pursuer,   inter  alia, 
sought  for  decree  of  declarator  that  he  had  a 
right  to  one-fourth  part  of  12}  shares  of  Com- 
mercial Bank  stock,  and  one-half  share  of  the 
stock  of  the  same  bank,  and  that  the  defender 
Murray  had  no  interest  in  the  same. 

By  contract  of  marriage  entered  into  between 
Oerge  Whyte  senior,  the  pursuer's  father,  and 
Mrs  Isabella  Mess  or  'Whyte,  the  parents  of 
the  pursuer,  the  latter,  in  consideration  of 
certain  provisions  granted  by  the  former,  dis- 
poned and  made  over,  inter  alia,  certain  shares 
of  Commercial  Bank  stock,  including  those  now 
sued  for,  "to  herself  in  liferent,  but  exclu- 
sive of  the  jus  mariti,  and  failing  her  by  death 
to  the  said  George  Whyte  in  liferent,  and  in 
either  case  to  the  children  of  the  marriage, 
'  equally  among  them  if  more  than  one,  in  fee, 
subject  to  the  power  of  division  and  other 
oonditiona"   mentioned   in  the  contract.     The 
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povei  of  divirion  WM  in  these  tenns — "  In  case 
there  be  more  than  one  child  of  this  marriage 
the  said  George  Whyte  shall  have  the  power,  and 
failing  his  dying  without  his  exercising  it,  the 
said  Isabella  Mess  shall  have  the  power  while 
she  remains  bis  widow  at  any  time  of  his  or  her 
life,  or  on  deatbbed  to  divide  the  provisions 
hereby  made  for  children  in  such  manner  as  he 
and,  failing  him,  she  may  direct  by  any  writ- 
ing nnder  bis  or  her  band,  and  failing  any  such 
division  the  said  provisions  shall  divide  equally 
among  the  children,  male  and  female,  the  issue 
of  a  child  dying  before  receiving  its  provisions 
having  right  to  the  parent's  share." 

There  were  four  children  of  the  marriage — the 
pursuer,  an  only  sou,  and  three  daughters — who 
were  all  alive,  and  had  attained  majority  at  the 
date  of  the  action. 
George  Whyte  senior  died  in  1869. 
By  trust-disposition  and  settlement  George 
Whyte  senior  conveyed  his  whole  estate,  herit- 
able and  moveable,  for  certain  purposes,  inter 
alia—(l')  He  provided  that  a  liferent  of  the 
whole  of  his  estate  should  be  paid  to  bis 
wife  ;  (2)  he  made  certain  special  provisions  in 
favour  of  his  daughters ;  (3)  he  directed  the 
trostees  to  hold  "  the  whole  residue  and  re- 
mainder of  my  heritable  and  moveable  estate  for 
behoof  of  my  son  George  Whyte  and  the  heirs  of 
his  body. "  These  provisions  were  not  to  vest  in 
the  children  till  they  attained  majority,  and  till 
after  the  death  of  the  survivor  of  himself  and 
his  wife.  It  was  further  declared  that  these  pro- 
Tisions  should  "be  in  full  of  all  that  they  can 
ask  or  demand  by  and  through  my  decease  out 
of  my  real  or  personal  estate  or  oat  of  the  fore- 
said sum  of  £1100  or  other  parts  of  my  said 
wife's  fortune  which  may  be  found  standing  in 
her  name  at  the  time  of  my  death  in  name  of 
legitim,  portion  natural,  execntry,  or  other- 
wise, or  by  virtue  of  my  said  contract  of  mar- 
riage ;  and  I  declare  that  I  have  made  the  divi- 
sion above  written  among  my  children  in  terms 
and  in  virtue  of  the  powers  conferred  upon  me 
by  said  contract  of  marriage. " 

By  transfer,  dated  lOth  and  11th  May  1870, 
Mrs  Whyte, ' '  in  implement  of  the  transfer  al- 
ready granted  by  her  in  her  marriage-contract," 
transferred  and  made  over  to  herself  in  liferent 
and  her  children  equally  in  fee,  the  shares  of 
Commercial  Bank  Stock  conveyed  by  her  in  that 
contract.  The  children  thereby  accepted  of  the 
assignation  so  made  subject  to  this  condition, 
that  the  acceptance  of  the  transfer  was  not  to 
affect  the  rights  of  tbe  children  inter  te  under 
the  marriage-contract  of  theix  parents  and  the 
trust  settlement  of  their  father. 

By  bond,  dated  10th  February  1876,  the  pur- 
suer conveyed,  in  security  of  the  sum  of  £2000,  All 
and  whole  the  residue  and  remainder  of  the 
heritable  and  moveable  estate  of  tbe  said  de- 
ceased George  Whyte  provided  to  him  by  his 
father's  settlement. 

The  pursuer's  estate  was  sequestrated  under 
the  Bankruptcy  Act  1856,  and  J.  A.  Robertson, 
C.A. ,  was  appointed  trustee  on  2lEt  June  1882. 

Mr  Robertson  was  also  trustee  on  the  seques- 
trated estate  of  Adam  Henderson,  to  whom  had 
been  transmitted  the  right  conveyed  by  the  bond 
and  assignation  in  security  granted  by  the  pur- 
suer. As  trustee  on  Henderson's  estate,  and 
with  consent  of  himself  as  trustee  on  the  pur- 


suer's estate,  Mr  Robertson  exposed  for  sale 
nnder  articles  of  roup  dated  18th  September 
1883,  the  whole  right  of  sucoession  of  G«orge 
Wbyte  under  his  father's  settlement,  and  these 
articles  of  ronp  contained  the  following  clause  — 
"  Sexto,  the  exposer  submits  herewith,  and  which 
is  referred  to  as  relative  hereto,  and  signed  by 
the  exposer,  a  rental  of  the  lands  and  others, 
which  he  alleges  falls  nnder  the  conveyance  of 
residue  in  favour  of  the  said  George  Whyte, 
with  tbe  value  of  Commercial  Bank  Stock,  which 
he  also  alleges  falls  under  said  conveyance,  and 
also  a  note  of  bonds  and  burdens  affecting  the 
said  subjects,  but  the  offerers  must  be  held  to 
have  satisfied  themselves  not  only  as  to  tbe  said 
rental,  but  as  to  the  rights  of  the  exposer  to  the 
said  subjects  and  others,  and  also  to  the  amount 
of  the  said  burdens  and  deductions,  the  exposer 
not  holding  himself  bound  or  responsible  for 
the  accuracy  of  the  rental,  or  the  note  of  bonds 
and  burdens  affecting  the  said  sabjects,  nor 
warranting  his  right  and  title  to  the  said  subjects 
and  others.  .  .  .  Value  of  2^  Commercial  Bank 
shares,  £693,  15s." 

Under  the  articles  of  ronp  the  defender  David 
Hill  Murray  purchased  the  pursuer's  right  of 
succession  under  his  father's  settlement,  and 
following  upon  the  sale,  Mr  Robertson  as  trustee 
for  Henderson,  with  consent  of  himself  as  trnstee 
in  the  pursuer's  sequestration,  granted  an  assigna- 
tion to  Murray,  dated  13th  November  1883,  con- 
veying to  him  the  pursuer's  right  of  succession 
under  the  settlement  of  his  father,  together  vrith 
the  residua  and  remainder  of  tbe  heritable  and 
moveable  estate  provided  to  the  pursuer  under 
that  settlement,  and  bis  whole  right  and  interest 
as  trustee  foresaid,  of  whatever  kind  and  de- 
scription under  the  said  tmst-disposition  and 
settlement  in  virtue  of  the  bond  granted  by  the 
pursuer,  and  subsequent  transmissions  of  the 
same.  No  mention  was  made  in  this  assignation 
of  any  conveyance  of  the  bank  shares  in  ques- 
tion. 

The  pursuer  was  discharged  without  composi- 
tion on  18th  March  1884,  and  the  trnstee  Mr 
Robertson  on  4th  November  1887. 

The  defender  Mnrray  pleaded,  inter  alia — "(1) 
No  title  to  sue.  (6)  The  said  deed  of  settlement 
having  declared  that  the  provision  of  residue 
thereby  made  in  the  pursuer's  favour  was  in  full 
of  all  his  rights  under  the  marriage-contract,  the 
pursuer  is  barred  from  claiming  the  bank  stock 
in  question  as  falling  under  that  contract.  (6) 
The  pursuer  having  assigned  his  reversionary 
interest  in  his  father's  trust-estate  in  security  of 
advances  made  to  him,  and  tbe  said  bank  stock 
having  by  the  provisions  of  the  deed  of  settlement 
been  dealt  with  as  forming  part  of  tbe  trust- 
estate,  the  defender,  as  now  in  right  of  tbe  rever- 
sionary interest,  is  entitled  thereto,  and  to  be 
assoilzied  with  expenses.  (7)  In  any  event,  the 
said  bank  stock  having  vested  in  the  pursuer 
on  the  death  of  his  father,  passed  to  the  trustee 
on  his  sequestrated  estate,  and  the  defender  as 
assignee  of  the  trustee  is  entitled  thereto,  and 
to  be  assoilzied  with  expenses. " 

The  Lord  Ordinary  (Lek)  on  13th  July  1888 
pronounced  the  following  interlocutor : — "Finds 
that  the  bank  shares  referred  to  in  the  sum- 
mons formed  no  part  of  the  estate  of  the  de- 
ceased Mr  George  Whyte :  Finds  therefore  that 
the  assignation  founded  on  by  the  defender  Mr 
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David  Hill  Mnnray  is  ingnffioient  to  sapport  bis 
claim  to  the  said  shares,  and  that  be  has  no  title 
to  oppose  the  oonclosions  of  the  BummoDB: 
Therefore  repels  the  defences  for  the  said  David 
Hill  Murray,  and  deoems  and  declares  in  terms 
of  the  first  and  third  oonclnsions  of  the  snm- 
mona,  bnt  vithoat  prejndice  to  any  claims  npon 
said  shares,  so  far  as  belonging  to  the  pursuer, 
competent  to  the  defenders  the  Commercial  Bank, 
or  to  creditors  npon  the  pnrsner's  sequestrated 
estate:  Finds  the  defender  David  Hill  Mnrray 
liable  to  the  pursuer  in  the  expenses  of  process, 
ie. 

*'  Opinion. — The  pursuer's  claim  in  this  case 
relates  to  (1)  a  fourth  part  of  certain  shares  in 
the  stock  of  the  Commercial  Bank,  which  belonged 
originally  to  bis  mother,  and  were,  along  with 
BDndry  other  properties  belonging  to  her,  con- 
veyed by  her  antenuptial  contract  with  Gteorge 
Wbyte  to  herself  in  liferent,  bnt  'exclusive  of 
the  yu*  mariii,  and  failing  her  by  death,  to  the 
said  George  Wbyte  in  liferent,  and  in  either  case 
to  the  children  of  the  marriage,  equally  among 
them  if  more  than  one,  in  fee,  subject  to  the 
powers  of  division  and  other  conditions'  therein 
mentioned  ;  and  (2)  to  a  half  share  of  £100  in 
the  converted  stock  of  the  Commercial  Bank 
(Limited),  which  was  purchased  in  1881  by  the 
pnrsner  or  on  his  credit  in  order  to  make  up,  with 
the  shares  above  referred  to,  the  total  amount  of 
thirteen  shares  now  standing  registered  in  the 
books  of  the  bank  as  belonging  to  '  Isabella  Mess 
or  Whyte  in  liferent,  for  her  liferent  use  allenarly, 
and  to  the  children  of  the  marriage  between  her 
and  the  said  George  Whyte  (named)  in  fee. ' 

"  The  power  of  division  above  referred  to  was 
in  the  following  terms : — '  And  it  is  further  de- 
clared that  in  case  there  be  more  than  one  child 
of  this  marriage,  the  said  George  Whyte  shall 
have  the  power,  and  failing  his  dying  without 
exercising  it,  the  said  Isabella  Mess  shall  have 
the  power,  while  she  remains  his  widow,  at  any 
time  of  his  or  her  life,  or  on  deathbed,  to  divide 
the  provisions  hereby  made  for  children  in  such 
manner  as  he  and,  failing  him,. she  may  direct, 
by  any  writing  under  his  or  her  hand,  and  failing 
any  such  division,  the  said  provisions  shall  divide 
equally  among  the  children,  male  and  female,  the 
issue  of  a  child  dying  before  receiving  its  provi- 
sions having  right  to  the  parent's  share.' 

"  The  marriage  was  dissolved  by  the  death  of 
George  Whyte  in  1869.  There  were  four  chil- 
dren (the  pursuer  and  his  three  sisters),  and  in 
1870  a  transfer  of  the  original  shares  was  effected 
in  favo\ir  of  the  widow,  '  for  her  liferent  use 
allenarly,'  and  to  the  children  nominatim  in  fee, 
but  subject  to  a  declaration  that  the  acceptance 
of  the  transfer  was  'not  to  affect  the  rights  and 
interests  of  the  children  of  the  said  deceased 
'George  Whyte  inter  le,'  under  the  marriage- 
contract,  and  a  trust-settlement  left  by  George 
Whyte. 

"  The  iirst  question  raised  by  the  defences  for 
]fr  D.  Hill  Murray  is,  whether  he  has  shown  any 
title  to  dispute  with  the  pursuer  his  right  to  the 
shares  so  standing  in  name  of  Mrs  Whyte  for  her 
liferent  nse  allenarly,  and  the  children  of  the 
marriage  in  fee. 

",This  question  involves  a  somewhat  minute 
examination  of  Mr  Murray's  title  and  of  the 
deeds  to  which  it  refers,  but  I  think  it  must  be 
answered  in  the  negative. 


"The  titleof  thedefender  Mr  Murray  is  founded 
on  a  sals  and  assignation  of  the  residue  of  Mr 
George  Whyte  senior's  estates  in  1883  by  Mr  J. 
A.  Bobertson  as  trustee  for  the  creditors  of  a 
Mr  Henderson,  and  Mr  Henderson's  right  is 
founded  on  a  bond  and  assignation  by  the  pur- 
suer, of  date  10th  February  1876  in  favour  of 
one  James  Bobertson,  banker  in  Huntly. 

"  The  assignation  to  Mr  James  Bobertson, 
banker  in  Huntly,  is  limited  to  '  the  residue  and 
remainder  of  the  heritable  and  moveable  estates 
of  the  said  deceased  George  Whyte  (the  father) 
provided  to  me  (the  pursuer)  by  the  trust  settle- 
ment of  the  said  deceased  George  Whyte,  and  of 
all  my  right  and  interest  of  whatever  kind  and 
description  under  the  same. ' 

"  Now,  George  Whyte's  trust-disposition  and 
settlement  oonveyed  to  his  trustees  nothing  bnt 
the  estates  therein  referred  to  as  his  own. 
These  are,  in  the  first  place,  the  lands  of  Meet- 
hill  and  the  other  heritable  subjects  therein  de- 
scribed, and  also  generally  bis  whole  estates  and 
effects,  heritable  and  moveable.  The  deed  con- 
tains a  clause  showing  that  the  lands  of  Meethill 
had  been  acquired  by  the  employment  of  a  sum 
of  £1100,  which  is  mentioned  as  forming  *a 
part  of  my  wife's  fortune  settled  by  our  ante- 
nuptial contract  of  marriage'  (clause  fourth). 
It  contains  a  direction  for  payment  of  a  provi- 
sion of  £1000  to  each  of  hia  daughters,  and  it 
provides  lastly  that  the  whole  residue  of  his 
estates,  after  satisfying  his  widow's  liferent  and 
the  other  special  provisions,  should  be  held  for 
his  son  the  pursuer.  As  to  the  vesting  of  these 
provisions  the  deed  bears — 'And  it  is  hereby 
specially  declared  that  the  foresaid  special  pro- 
visions in  favour  of  my  children,  as  well  as  the 
provisions  of  residue,  shall  vest  in  the  parties 
entitled  thereto,  if  sons,  on  their  attaining  the 
age  of  twenty-one,  or  if  daughters  on  their 
attaining  said  age  or  being  married,  which- 
ever shall  first  happen,  but  in  no  case  till  after 
the  death  of  the  stirvivor  of  me  and  my  said 
wife,  or  her  entering  into  another  marriage,  and 
upon  the  arrival  of  the  respective  periods  of 
vesting  of  said  special  provisions  in  favour  of 
my  children  and  residue,  my  said  trustees  shall 
either  pay  said  provisions  or  secure  the  same  in 
manner  above  mentioned,  and  shall  pay,  deliver, 
or  convey  the  said  residue.'  But  it  conveys  no 
estate  remaining  vested  in  his  wife. 

"  The  deed  also  contains  a  clause  by  which  Mr 
Whyte  exercised  his  power  of  division  as  fol- 
lows : — '  And  I  declare  that  the  provisions  above 
written  in  favour  of  my  said  children  shall  be 
in  full  of  all  that  they  can  ask  or  demand  by  and 
through  my  decease  out  of  my  real  and  personal 
estate  or  out  of  the  foresaid  sum  of  £1100  or 
other  parts  of  my  said  wife's  fortune  which  may 
be  found  standing  in  her  name  at  the  time  of 
my  death  in  name  of  legitim,  portion  natural, 
executry,  or  otherwise,  or  by  virtue  of  my  said 
contract  of  marriage ;  and  I  declare  that  I  have 
made  the  division  above  written  among  my 
children  in  terms  and  by  virtue  of  the  powers 
conferred  upon  me  by  said  contract  of  mar- 
riage. ' 

"  It  is  said  that  this  division  includes  a  right  to 
the  bank  shares  as  part  of  the  residue.  But  I 
think  that  this  is  a  mistake.  The  marriage  con- 
tract contains  a  clause  declaring  that  '  for  all 
the  purposes  of  this  contract  the  capital  of  the 
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Bnms,  and  the  ralna  of  the  sabjeota  aboTe  con- 
veyed by  the  said  Isabella  Hesa  or  Whyte  to  the 
extent  of  her  interest  therein,  shall  be  held  to 
be  £1300,  be  the  same  more  or  lass. '  The  contract 
also  contained  the  following  olanse: — 'Farther, 
the  said  Isabella  Mess  hereby  dispones,  assigns, 
transfers,  and  makes  over  to  herself,  exclusive  of 
the  ju»  mariti,  and  to  her  heirs,  ezecntors,  and 
assignees  whomsoever,  all  and  whatever  other 
estates  and  effects,  real  and  personal,  now  be- 
longing to  her,  or  to  which  she  may  succeed 
daring  the  subsistence  of  the  marriage,  and 
partioalarly,  withont  prejudice  to  the  said  gener- 
ality .  .  .  and  for  effecting  the  purposes  of  this 
contract,  the  said  George  White  hereby  renounces 
Tmajut  mariti  over  the  subjects  and  sums  of  money 
above  conveyed  by  the  said  Isabella  Mess,  ex- 
(doBive  of  the^'iM  mariti." 

"The  effect  of  these  clanses,  in  my  opinion,  was 
that  the  power  of  division  contained  in  the 
marriage-contract  was  limited  to  the  £1300,  of 
which  £1100  had  been  paid  over,  and  the  other 
£200  remained  a  burden  merely  on  the  widow's 
rights. 

< '  The  bank  shares,  in  my  opinion,  never  became 
a  part  of  the  property  of  the  pursuer's  father, 
and  formed  no  part  of  his  residue.  They  re- 
mained vested  in  the  wife,  until,  by  the  transfer 
effected  in  1870,  her  right  was  limited  to  a 
'liferent  allenarly,'  and  the  fee  was  given 
to  the  children. 

"  Considering  the  terms  of  the  marriage-contract, 
I  see  no  reason  to  donbt  that  this  transfer,  after 
the  death  of  George  Whyte  senior,  was  effectual 
to  make  them  the  property  of  the  children,  sub- 
ject to  their  mother's  liferent. 

"So  stood  the  title  when  the  pursuer  became 
bankrupt  and  was  sequestrated  in  1882.  He 
was  discharged  on  18th  March  1884  ;  but  as  his 
discharge  was  obtained  witboat  composition,  the 
sequestration  was  not  thereby  ended,  and  he  was 
not  re-invested  in  his  estates.  His  mother  died 
in  January  1887,  but  as  Ae  had  previously 
renounced  by  the  terms  of  the  transfer  all  bat  a 
liferent  allenarly  in  the  bank  shares,  I  do  not  see 
that  this  event  affected  the  already  vested  rights 
of  the  children  as  in  right  of  the  bank  shares  in  fee. 
I  think  that  she  had  fall  power  on  the  death  of 
her  husband  to  restrict  her  right  to  the  bank 
-shares  to  a  mere  liferent,  and  thus  to  accelerate 
the  vesting  of  the  fee.  But  the  right  so  vested 
was  a  right  derived  from  her. 

"  Mr  Murray's  title,  therefore,  in  my  opinion, 
includes  no  right  to  these  bank  shares,  for 
nothing  bnt  the  residae  of  the  father's  estate  was 
conveyed  by  the  bond  and  assignation  to  Mr 
James  Kobertson,  which  forms  the  basis  of  his 
right.  The  fact  that  Mr  J.  A.  Bobertson,  as 
trustee  on  the  pursuer's  sequestrated  estates, 
consented  in  the  articles  of  roup  to  his  own  act 
in  selling  that  residue  as  trustee  on  Henderson's 
estate,  seems  to  be  of  no  effect  in  enlarging 
the  subject  of  the  conveyance.  The  same  may 
be  said  of  the  consent  of  the  Commercial  Bank, 
who  only  consented  for  any  interest  they  had 
under  the  bond  in  favour  of  James  Bobertson, 
banker,  Hantly. 

"It  was  contended  that  because  the  articles 
of  ronp  (art.  6)  mentioned  the  bank  shares 
as  '  alleged '  by  Henderson's  trustee  to  fall  also 
under  the  conveyance  to  Bobertson,  therefore 
the  sale  and  assignation    following  thereupon 


must  be  held  to  have  inidadad  these  shares. 
Bnt  the  terms  in  which  this  allegation  was  made 
and  qnalified  are  sufficient  to  shew  that  tha 
measure  of  the  defender's  right  must  be  ascer- 
tained by  reference  to  the  original  deeds.  The 
exposer  expressly  declines  to  warrant  his  right 
and  title  to  the  said  subjects,  and  requires  pur- 
chasers to  satisfy  themselves. 

"  I  am  therefore  of  opinion  that  the  defender 
Mr  Murray  has  shown  no  title  to  defend. 

"It  was  argued  for  him  that  at  all  events 
tha  pnrsuer  had  no  title  to  sue,  because  if  the 
shares  were  not  carried  by  the  sale  they  must 
have  belonged  to  the  pursuer  to  the  extent 
of  one-fourth  part  at  the  date  of  his  sequestration, 
and  must  therefore  now  belong  either  to  his 
trustee,  or  if  the  trustee  is  fwuAut  by  reason  of 
his  discharge,  to  his  creditors  in  the  still  mi- 
finished  sequestration.  My  opinion  is  that  this 
is  a  matter  with  which  the  defender  Murray 
has  no  concern.  The  trustee  and  creditors 
in  the  pnrsaer's  sequestration  will  no  donbt 
attend  to  their  own  interest  if  they  have  any. 

"I  am  therefore  of  opinion  that,  so  far  as 
Mr  Murray's  defence  is  concerned,  the  pursner  is 
entitled  to  decree  in  terms  of  the  first  and  third 
conclusions  of  the  sammons,  not  only  as  regards 
the  half  share  the  price  of  which  was  paid 
by  him  or  debited  to  hjs  account,  but  also  as  re- 
gards the  other  tVelve  and  one  half  shares. 

"  With  regard  to  the  defence  of  the  Commercial 
Bank,  my  opinion  is  that  decree  in  terms  of 
these  conclusions  will  not  prejudice  any  right  of 
lien  which  they  may  have.  But  it  can  do 
no  harm  to  make  the  decree  expressly  bear  to  be 
withont  prejudice  to  any  claims  competent 
either  to  the  bank  or  to  the  other  creditors  of  the 
pnrsuer  at  the  date  of  his  sequestration. 

"A.8  the  second  conclusion  of  the  summons 
appears  to  ask  more  than  a  transfer  of  the  pnr- 
sner's  shares  into  his  own  name,  I  think  that 
the  Commercial  Bank  have  a  right  to  be  heard 
farther  npon  that,  and  upon  the  effect  of  their 
ranking  in  the  sequestration.  This,  however,  is 
a  point  which  may  stand  over  until  it  be  seen 
whether  my  judgment  on  the  first  conelnsion 
of  the  summons  becomes  final." 

Before  the  case  came  up  for  hearing  on  the 
reclaiming-note  a  petition  had  been  presented  to 
the  Court  for  revival  of  the  pursuer's  seques- 
tration. 

The  defender  David  Mnrray  reclaimed,  and 
argued — The  pursuer  had  no  title  to  sue.  The 
shares  in  question,  if  recovered,  could  only  bene- 
fit his  creditors,  as  he  had  been  discharged  with- 
out composition,  and  so  not  re-invested  in  his 
estate.  These  shares  were  vested  in  him  on  the 
dissolution  of  the  marriage  at  the  latest,  and  so 
had  passed  to  his  trustee — Bomana  v.  Bidddl, 
January  13,  186.5,  3  Macph.  848.  There  was  - 
clearly  no  abandonment  here,  as  a  petition 
for  revival  of  the  pnrsuer's  sequestration  was 
before  the  Court  The  case  of  Fleming  v. 
Walker's  Truttees,  November  16.  1876,  4  R. 
112,  was  therefore  inapplicable.  It  was  hardly 
fair  to  the  defender  that  he  should  have 
to  argue  this  question  first  with  the  pursuer 
and  afterwards  with  the  creditors.  On  the 
merits — la  his  trust-disposition  and  settlement 
George  Whyte  senior  had  properly  exercised  the 
power  of  division  conferrod  npon  him  in  the 
marriage-contract  —  Smith  v.    ifSne,  Jdne  6. 


Digitized  by 


Google 


WhlUT.  Mnr»r,1 
Not.  U,  1888.    J 


The  Scottish  Law  Beporter,—  Vol.  XXVI. 


71 


1826,  4  S.  679;  Mackie  r.  Maekie't  Truttea, 
July  4,  1885,  12  B.  1280.  The  Bhares  in  ques- 
tion theiefore  fell  into  the  residue  of  Oeorge 
Whyte  senior's  estate,  and  so  were  part  of  ^e 
right  of  snecession  conveyed  by  the  pursuer 
under  the  bond  of  1876,  and  purchased  by  the 
defender  ander  the  articles  of  roup  and  sale  in 
1883.  At  ail  events  they  were  vested  in  the  pnr- 
Baer  at  the  time  of  his  sequestration,  passed  to 
his  trustee,  and  were  included  in  the  assigna- 
tion conaanted  to  by  the  trustee  in  favour  of  the 
defender. 

The  pursuer  (respondent)  argued— The  pur- 
sner  had  a  title  to  sue.  There  was  no  existing 
sequestration  or  trustee.  The  pursuer's  radical 
right  in  his  estate  had  therefore  revived.  Further, 
the  trustee  had  clearly  abandoned  any  claim  to  the 
shares  in  question — Fleming  v.  Walker'*  TrtLiUei, 
tupra.  The  pursuer  had  a  title  to  sue  were  it  only 
for  the  benefit  of  his  creditors.  On  the  merits — 
There  was  no  proper  exercise  of  his  power  of 
diTision  In  the  settlement  of  Oeorge  Whyte 
senior.  These  shares  were  never  part  of  the 
residue  of  his  estate,  and  were  therefore  not 
conveyed  under  the  bond  of  1876  or  purchased 
by  the  defender.  Under  the  articles  of  roup 
and  assignation  following  thereon,  the  defender 
acquired  no  more  than  had  been  conveyed  by 
the  pursuer  under  that  bond.  On  the  death  of 
a«orge  Whyte  senior  the  fee  of  these  shares  re- 
mained in  his  wife,  and  were  not  vested  in  the 
pursuer.  They  could  never  therefore  have 
passed  to  the  trustee  in  his  sequestration,  nor 
have  been  transferred  by  him  by  his  consent  to 
the  assignation  in  favour  of  the  defender. 

At  advising — 

LoBD  Pbbsidknt — When  Mr  George  Whyte 
senior  and  his  wife  married,  the  lady  was  pos- 
sessed of  some  fortune,  embracing  certain  shares 
in  the  Commercial  Bank  of  Scotlimd.  The  form 
of  marriage-contract  which  was  entered  into  by 
the  spouses  was  not  a  conveyance  in  trust,  but 
was  a  direct  conveyance  whereby  the  lady,  in 
respect  of  certain  obligations  by  her  husband 
which  are  of  no  materiality,  dispones,  inter  alia, 
these  shares  "  to  herself  in  liferent,  but  exclusive 
of  the.;««  Tnariti,  and  failing  her  by  death,  to  the 
said  George  Whyte  in  liferent,  and  in  either  case 
to  the  children  of  the  marriage  equally  among 
them,  if  more  than  one,  in  fee,  subject  to  the 
powers  of  division  and  other  conditions  herein- 
after mentioned."  I  think  there  is  no  doubt  that 
the  effect  of  that  conveyance  was  to  leave  the  fee 
of  the  bank  shares  in  the  lady  herself,  and  to 
create  a  prospective  right  of  liferent  in  the  hus- 
band, and  to  settle  them  subject  to  that  right  of 
liferent  upon  the  children  of  the  marriage  in  fee. 
The  fee  of  the  shares  remained  in  Mrs  Whyte 
down  to  1870,  when  she  conveyed  them  to  her- 
self in  liferent  for  her  liferent  use  allenarly,  and 
to  her  then  existing  children  in  fee.  Such  is  the 
history  of  the  shares,  there  has  been  no  change 
sinoe  that  date,  and  the  lady  dying  in  1887,  the 
liferent  then  came  to  an  end,  and  they  now 
belong  to  the  children  in  fee. 

The  defender  Murray  has  now  advanced  a 
claim  to  the  shares,  and  has  intimated  it  to  the 
Commercial  Bank,  and  accordingly  it  has  been 
thought  necessary  by  the  pursner  to  raise  an 
setion  to  have  it  declared  that  he  has  no  right  to 
the  shares.  > 


The  first  objection  which  the  defender  takes  is 
that  the  pursuer  has  no  title  to  sue.  I  think  that 
objection  is  ill-founded,  and  I  regret  that  the 
Lord  Ordinary  did  not  think  fit  to  dispose  of  it. 
The  pursuer  was  no  doubt  sequestrated,  and  he 
has  not  been  discharged  on  a  composition  or 
re-invested  in  his  estates.  His  estates  have  been 
ingathered  and  divided  so  far  as  the  trustee 
and  creditors  desired  to  do  so,  and  the  trustee 
has  been  discharged.  It  is  now  said  that  the 
porsner's  right  may  still  be  realised  for  the  bene- 
fit of  his  creditors,  and  that  is  true ;  but  at  the 
same  time  it  does  not  affect  his  title  to  sue.  No 
one  but  the  pursuer  has  at  present  a  title  to  sue 
this  action.  His  title  is  his  radical  right  to  the 
estate,  which  revives  by  the  trustee's  discharge. 
The  discharge  of  the  trustee  puts  an  end  to  the 
adjudication  in  his  favour,  which  transferred  to 
him  the  estate  of  every  description  which  be- 
longed to  the  bankrupt  The  trustee's  title, 
then,  being  at  an  end,  the  only  person  having  a 
right  to  sue  such  an  action  as  the  present  is  the 
bankrupt.  No  doubt  the  creditors  have  claims 
which  are  still  unsatisfied,  but  their  remedy  is  to 
revive  the  sequestration  or  proceed  against  the 
bankrupt  in  some  other  way  to  make  these  good. 
The  bankrupt's  right  has  revived  and  will  avail 
as  a  title  to  the  shares,  except  in  so  far  as  it  may 
be  subject  to  meet  the  still  outstanding  debts  of 
creditors.  Accordingly  I  am  for  repelling  the 
objection  to  the  pursuer's  title  to  sue. 

Upon  the  merits,  although  the  case  has  at  first 
sight  an  appearance  of  complication,  I  have  not 
much  difBculty  in  adopting  the  Lord  Ordinary's 
view.  The  defender  is  in  right  to  the  subject  of  a 
security  which  is  constituted  by  a  deed  granted 
in  1876,  by  which  Mr  George  Whyte,  thepnrsuer, 
acknowledged  to  have  borrowed  a  sum  of  £2000, 
and  granted,  inter  alia,  in  security  "the  residue 
and  remainder  of  the  heritable  and  moveable 
estate  of  the  said  deceased  George  Whyte"  (who. 
was  his  father),  "provided  to  me  by  the  said 
trust-disposition  and  deed  of  settlement,  and  ail 
my  right  and  interest  of  whatever  kind  or  de- 
scription in  the  same."  It  appears  to  me  that 
there  can  be  only  one  construction  of  these  words 
which  I  have  read.  What  is  conveyed  in  security 
by  the  borrower  is  his  interest,  whatever  that  was, 
in  the  residue  and  remainder  of  the  heritable 
estate  belonging  to  his  father.  Of  course  that 
must  mean  the  residue  and  remainder  in  so  far 
as  it  was  settled  upon  him,  but  that  residue  and 
remainder  could  not  comprehend  what  was  vested 
in  another.  It  could  not  therefore  comprehend 
the  bank  stock,  of  which  Mrs  Whyte  the  pur- 
suer's mother  was  undivested  owner. 

It  would  be  doing  violence  to  the  terms  of  the 
settlement  of  Mr  Whyte  senior  if  the  Court  were 
to  hold  that  it  comprehended  estate  belonging 
to  someone  else  It  is  vain  to  appeal  to  the 
authority  of  the  cases  of  iSmiih  and  of  Matkie. 
In  the  former  case  the  old  lady  who  was  held  to 
have  exercised  the  power  of  division  had  no 
estate  of  her  own,  and  could  only  exercise  the 
power  of  division  which  was  given  to  her  by  her 
husband's  will.  It  was  not  possible  for  her  to  do 
anything  else,  for  she  had  no  estate  to  deal  with, 
and  when  she  made  a  will  she  could  not  be  sup- 
posed to  be  doing  anything  else  than  exercising 
the  power  of  division.  That  judgment  proceeded 
upon  reasonable  and  intelligible  grounds,  bat 
where  a  person  is  engaged  in  disposing  of  bis  own 
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estate  by  ynU,  and  is  poeseased  of  a  power  o 
diTiding  his  'wife's  estate,  be  mnst  exercise  that 
power  in  a  very  different  way  than  by  leaving 
the  residue  and  remainder  of  his  estate  iu  general 
terms  to  his  son,  as  is  done  here.  No  donbt  Mr 
Whyte  senior  says  at  the  end  of  the  deed  that  he 
has  exercised  the  power  which  was  given  to  him 
by  bis  wife.  The  simple  answer  to  that  is  that 
he  has  not  exercised  it,  and  that  upon  no  reason- 
able constrnction  of  the  deed  can  it  be  held  that 
he  has  exercised  snch  a  power.  That  being  the 
foundation  of  Hr  Murray's  title,  it  being  under 
that  conveyance  of  residue  that  he  lays  claim  to 
the  bank  stock  in  question,  I  do  not  think  the 
bank  stock  is  carried  as  part  of  the  security  held 
by  tlie  creditor.  The  transmissions  are  of  no 
consequence  until  we  come  to  the  assignation  by 
Mr  Bobertson  dated  13th  November  1883,  pro- 
ceeding upon  the  narrative  of  certain  articles  of 
roup  and  sale  of  the  interest  of  a  person  named 
Henderson  in  the  bond  in  question,  which  had 
came  to  vest  in  him.  Mr  Bobertson  was  trustee 
upon  Mr  Henderson's  sequestrated  estate,  and  iu 
that  capacity  he  brought  the  bankrupt's  right 
under  the  bond  and  disposition  to  sale,  and  the 
defender  purchased  it.  It  is  said  that  by  the 
articles  of  roup  a  right  to  the  bank  stock  was 
included  in  the  subjects  exposed.  But  all  that 
we  find  in  the  articles  ia  that  the  trustee  in  bring- 
ing the  subjects  to  sale  says  that  be  thinks  the 
bank  stock  is  included,  but  he  declines  to  warrant 
it,  and  when  be  makes  the  conveyance  he  takes 
care  not  to  insert  (he  bank  stock.  All  that  he 
conveys  is  the  interest  of  George  Whyte  junior 
in  his  father's  estate.  But  he  has  acquired  that 
already  under  his  own  title.  Nor  does  it  make 
any  difference  whatever  that  this  assignation  by 
Henderson's  trustee  is  assented  to  by  Oeorge 
Whyte's  trustee.  No  doubt  he  did  assent  to  it, 
but  that  did  not  enlarge  the  subject  assigned. 
The  assent  given  was  merely  to  the  effect  that 
the  security  should  be  transmitted  to  the  pur- 
chaser. I  am  of  opinion  that  Mr  Murray's  claim 
to  this  bank  stock  cannot  be  maintained,  and 
that  the  defences  should  be  repelled. 

Lord  MtrBE— I  am  of  the  same  opinion.  It  is 
quite  plain  that  under  the  terms  of  the  convey- 
ance of  1888,  which  is  the  foundation  of  Murray's 
title,  there  was  no  conveyance  of  these  bank 
shares ;  they  were  never  part  of  the  residue  of 
Oeot^e  Whyte  senior's  estate.  That  estate 
never  included  these  shares.  They  belonged  to 
his  wife,  and  remained  hers  till  the  day  of  her 
death,  or  at  all  events  were  never  any  part  of  the 
residue  of  his  estate,  and  there  appear  to  me  to 
be  no  possible  grounds  on  which  Murray  can 
maintain  that  he  took  a  portion  of  these  bank 
shares. 

I  had  a  difficulty  at  first,  because  the  Lord 
Ordinary  has  not  disposed  of  the  objection  that 
the  pursuer  had  no  title  to  sue.  Obviously,  from 
what  your  Lordship  has  suggested,  Whyte  has  a 
good  title  in  the  Oommercial  Bank  shares,  and  it 
remains  for  us  to  repel  the  plea  of  no  title  to  sue. 
No  doubt  the  title  to  these  shares  was  carried  to 
the  trustee  under  Whyte's  sequestration,  but  the 
trustee  has  been  discharged.  The  right  must  be 
in  somebody.  The  radical  right  is  in  Oeorge 
Whyte,  and  I  think  that  when  the  tmstee  was 
discharged  the  right  of  George  Whyte  revived. 


LoBD  Adah— I  confess  that  from  the  time  that 
we  were  put  in  possession  of  the  facts  of  this 
case  I  have  thought  it  a  simple  one.  The  title  of 
the  reclaimer  Mr  David  Hill  Murray  rests  upon 
an  assignation  to  a  bond  and  disposition  by 
Oeorge  Whyte,  by  which  he  conveyed  in  security 
of  a  sum  of  £2000  "  the  residue  and  remainder 
of  the  heritable  and  moveable  estate"  as  provided 
to  him  by  the  trust-settlement  of  his  father. 
And  the  question  is,  whether  the  bank  shares  in 
question  ever  were  part  of  the  reaidne  of  Mr 
Oeorge  Whyte  senior's  estate  ?  I  think  not  I 
think  they  remained  part  of  his  wife's  estate. 
And  even  if  he  had  disposed  of  them  in  his  trust- 
settlement,  I  do  not  think  that  would  have  been 
a  good  conveyance  of  them.  Any  intention  so  to 
do  would  have  been  of  no  avail  nnless  it  was 
shown  that  the  true  character  of  them  was  other 
than  I  have  stated.  Accordingly,  I  do  not  think 
that  the  reclaimer  has  by  the  assignation  any  title 
to  these  shares. 

But  it  is  said  that  Mr  Bobertson,  as  trustee 
upon  the  bankrupt  Oeorge  Whyte's  estate,  con- 
sented in  selling  the  residue  to  the  inclusion  of 
the  bank  shares  in  the  residue,  the  title  to  them 
at  that  date  being  in  the  bankrupt.  But  even  if 
the  title  was  in  the  bankrupt,  I  do  not  think  that 
the  consent  in  question  would  have  made  Mr 
Murray's  titie  any  higher  than  it  stood  under  the 
assignation.  I  therefore  agree  in  the  result  to 
which  the  Lord  Ordinary  htis  come. 

Bat  I  concur  with  your  Lordship  in  thinking 
that  the  Lord  Ordinary's  interlocutor  is  defective, 
for  his  Lordship  ought  to  have  dealt  also  with  the 
pursuer's  title  to  sue.  I  have  no  doubt  of  that 
title.  The  only  reason  on  which  it  is  contended 
that  he  had  no  title  is  that  the  bank  shares  in 
question  passed  to  the  trustee  upon  the  pursuer's 
sequestrated  estates  and  to  his  creditors.  If 
there  had  been  an  existing  trustee  he  would  have 
been  here  to  vindicate  his  rights.  But  the  tmstee 
having  been  discharged  the  pursuer's  radical  right 
revives,  and  is  a  sufficient  title  to  him  to  vindicate 
the  right  to  these  shares  either  for  himself  or  for 
his  creditors.  Even  if  there  had  been  a  tmstee, 
and  he  had  declined  to  come  forward,  the  bankrupt 
himself  might  have  came  forward  to  assert  his 
right,  and  might  have  insisted — on  certain  terms 
as  to  caution — in  pursuing  an  action  of  this  kind. 

LoBD  Sband  was  absent. 

The  Court  repelled  the  objections  to  the  pur- 
suer's title  to  sue,  and  quoad  ultra  adhered. 

Counsel  for  the  Defender  (Beclaimer)—Sol.-Oen. 
Darling— 8ym.    Agent — D.  Hill  .Murray,  S.S.C. 

Coonsel  for  thePnrsuer  (Respondent)— Gloag — 
—Watt,     Agent— Andrew  Urquhart,  S.S.C. 
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Tuesday,  November  20. 

FIRST     DIVISION. 

[Lord  M'Laren,  Ordinary. 
THE  SCOTTISH  PROVIDENT  INSTITUTION  V. 
WALKER  AND  OTHERS. 

Coniraei —  Foreign  —  Attignation  —  Locos  oon- 
traotas. 

A  domiciled  Sootsman  borrowed  money 
from  a  money-lender  in  England.  In  secn- 
rity  he  delivered  a  promissory-note  and  a 
policy  of  insurance  on  his  life  effected  with  a 
Scottish  insurance  company.  At  his  death  in 
Jnne  1887  the  loan  was  only  partially  repaid, 
and  in  Angust  the  lender  notified  to  the  insur- 
ance company  that  the  policy  of  insurance 
had  been  assigned  to  him.  In  December 
the  estate  of  the  deceased  was  sequestrated, 
and  a  trustee  appointed  thereon.  In  a 
mnltiplepoinding  the  Court  ranked  the  lender 
preferably  to  the  trustee  for  the  debt  still 
due,  in  respect  that  the  loan  was  negotiated 
in  England,  by  the  law  of  which,  as  the 
parties  admitted,  deposit  of  the  policy  ope- 
rated as  an  equitable  mortgage  in  favour  of 
tbo  lender,  and  notification  thereof  by  the 
lender  to  the  insurance  company,  before  the 
bankruptcy  of  the  borrower,  conferred  on 
him  such  a  preferable  right. 
Bankruptcy— Bankruptcy  {Scotland)  Act  185G 
(19  and  20  Vict.  cap.  79),  see.  110— iVior  Debt 
— Security. 

The  Bankruptcy  (Scotland)  Act  1856,  sec. 
110,  provides — "When  the  sequestration  of 
the  estates  of  a  deceased  debtor  is  dated 
within  seven  months  after  his  death  .  .  . 
any  preference  or  security  acquired  for  a 
prior  debt  by  any  act  or  deed  of  the  debtor 
which  has  not  been  lawfully  completed  for  a 
period  of  more  than  sixty  days  before  his 
death  .  .  .  shall  ...  be  of  no  effect  in 
competition  with  the  trustee." 

Hdd  that  the  terms  of  the  section  did  not 
apply  to  the  present  case,  the  security  having 
been  acquired,  not  by  an  act  of  the  deceased 
debtor,  but  by  an  act  of  the  creditors  making 
effectual  a  security  which  had  been  already 
validly  constituted. 
This  was  an  action  of  multiplepoinding  and  ex- 
oneration raised  by  the  Scottish  Provident  Insti- 
tution to  determine  in  whom  lay  the  right  to  a 
sam  of  £200  contained  in  a  policy  of  in-surance 
on  the  life  of  Andrew  Allan  Walker  deceased. 

In  March  1886  Andrew  Allan  Walker,  who  was 
a  schoolmaster  at  Westruther,  in  the  county  of 
Berwick,  after  sundry  negotiations  with  Messrs 
Cohen  k  Company,  a  firm  of  money-lenders  in 
Newcastle-on-Tyne,  obtained  from  them  an  ad- 
vance of  £100,  in  return  for  which  he  gave  them 
his  promissory-note,  dated  at  Newcastle,  for  the 
amount,  and  deposited  with  them  the  policy  of 
insurance  on  bis  life  already  mentioned.  The 
transaction  was  finally  concluded  at  a  meeting 
between  Mr  Walker  and  a  partner  of  the  lenders' 
firm  in  their  office  at  Newcastle-on-Tyne. 

Mr  Walker  died  on  16th  Jnne  1887,  leaving 
£87  of  his  debt  to  the  firm  still  unpaid. 
On  Ist  Aogtut  1887  Messrs  Oohen  &  Company 


^rote  to  the  manager  of  the  Scottish  Provident 
institution  as  follows: — "We  beg  to  give  yon 
notice  that  Mr  Andrew  Allan  Walker  of  West- 
ruther has  assigned  his  policy  (No.  47,293  in  the 
Scottish  Provident  Association)  over  to  us  as 
security  for  an  advance  of  £100.  We  nnderstand 
that  he  has  since  died.  Please  note  and  oblige." 
And  again  in  August  3rd  they  wrote  in  these 
terms : — "  In  reply  to  your  favour,  we  beg  to  say 
that  we  have  this  poUcy  in  our  possession,  and 
have  bad  since  the  date  of  its  assignment,  viz., 
the  loth  day  of  April  1886." 

On  5th  November  1887  certain  creditors  of  the 
deceased  Mr  Walker  presented  a  petition  to  the 
Lord  Ordinary  on  the  Bills  craving  sequestration 
of  his  estate  as  a  deceased  debtor,  and  sequestra- 
tion was  awarded  on  19th  December  1887. 
George  Logan  Broomfield  was  appointed  trustee 
in  the  sequestration,  and  as  such  claimed  the 
whole  of  the  fund  m  medio. 

Messrs  Cohen  &  Company  claimed  to  be  ranked 
and  preferred  for  £87,  founding  upon  the  de- 
posit of  the  policy  in  their  hands,  and  pleading — 
"(2)  Separatim,  the  claimants'  rights  under  the 
contract  between  them  and  the  said  Andrew 
Allan  Walker  fall  to  be  determined  by  the  law 
of  England,  and  the  claimants  having  by  said 
law  a  vnlid  lien  over  said  policy  for  payment  of 
the  debt  due  to  them,  they  are  entitled  to  be 
ranked  and  preferred  in  terms  of  their  claim. " 

The  Lord  Ordinary  (M'Laben)  on  8rd  March 
1888  pronounced  the  following  judgment:  — 
"This  multiplepoinding  was  instituted  by  the 
Scottish  Provident  Institution  to  determine  which 
party  is  in  right  of  the  sum  payable  under  a  life 
policy  issued  by  the  Institution.  At  the  time 
when  the  action  was  raised  it  appears  that  the 
company  were  ignorant  of  the  fact  that  the 
assured  had  died  insolvent,  but  they  had  been 
made  aware  of  claims  at  the  instance  of  two  per- 
sons who  founded  upon  assignments  of  the 
policy,  and  the  action  was  brought  to  determine 
the  question  of  preference  as  between  these 
claimants.  One  of  the  parties — Broomfield — 
has  not  appeared.  The  other  assignee  Mr  Cohen 
has  appeared,  and  in  response  to  an  intimation 
made  to  the  representatives  of  the  assured,  the 
trustee  for  bis  creditors  has  also  appeared.  The 
question  now  raised  is  between  the  trustee 
for  the  assured's  creditors  and  Mr  Oohen,  found- 
ing on  his  ^signment  to  the  policy. 

"  It  appears  that  some  considerable  time  be- 
fore his  death.  Walker,  the  assured,  had  obtained 
a  small  advance— £100— from  Mr  Cohen,  for 
which  he  gave  his  promissory-note,  and  at  the 
same  time  deposited  the  policy  of  assurance  as  a 
collateral  security.  The  assignment  of  the  policy 
supposed  to  be  effected  in  this  way  was  not  inti- 
mated at  the  time.  It  is  further  said  that  there 
was  also  an  informal  letter  of  assignment  which 
has  since  been  lost,  but  the  contents  of  which,  it 
is  thought,  may  be  proved.  The  question  that 
arises  first  in  order  is,  whether  a  good  assign- 
ment can  be  made  of  the  creditor's  right  under 
the  policy  of  assurance  by  deposit  of  the  deed, 
or  by  an  informal  letter  of  the  kind  referred  to. 
The  next  question  would  be  (as  between  the 
trustee  for  creditors  and  the  assignee),  whether 
the  criterion  of  preference  is  the  date  of  assign- 
ment or  the  date  of  the  intimation  of  the  assign- 
ment, and  I  rather  think  that  these  are  the  only 
two  qoestions  necessary  to  be  considered.     I  do 


Digitized  by 


Google 


74 


The  Scottish  Law  Beporter.—  Vol.  XXVI. 


Scot  ProTldent  Iiutn.,  Sif., 
I  NOT.  90, 1S88. 


not  oonoeive  ttiat  it  lies  within  my  jorisdiction  to  • 
determine  the  validity  of  a  secnrity  created  by 
the  deposit  of  a  dooument  niider  the  law  of  Eng- 
land. Bat  it  is  within  the  scope  of  my  jurisdic- 
tion to  find  out  by  what  legal  system  the  rights 
of  parties  are  to  be  determined.  It  appears  to 
me  to  be  reasonably  clear  that  the  validity  of  the 
assignment  must  be  determined  by  the  law  of 
the  country  within  which  the  assignment  was 
made.  Here  the  policy  is  issued  by  a  company 
having  its  domicile  in  Scotland,  and  by  the  com- 
pany's obligation  a  right  of  credit  is  created  cap- 
able of  assignment.  We  have  nothing  to  con- 
sider under  the  law  of  Scotland,  so  far  as  I  can 
see,  except  to  see  that  a  valid  right  of  credit  is 
created  by  the  policy  in  the  form  recognised  by 
our  law.  But  that  right  of  credit  follows  the 
domicile  of  the  creditor  wherever  he  goes,  and  is 
capable  of  being  assigned  or  dealt  with  by  him 
in  any  manner  which  the  law  recognises.  The 
assignment  of  the  right  of  credit  in  the  policy  is 
a  new  contract,  distinct  as  regards  its  nature, 
mode  of  constitution,  and  the  law  that  regulates 
it,  from  the  contract  constituted  by  the  policy 
itself.  And  the  validity  of  the  assignment  wiU 
in  general  be  determined  by  the  lex  loci  con- 
tractus— that  is,  according  to  the  law  of  the 
country  in  which  the  transference  is  made  or  the 
security  given. 

"In  this  case  the  policy  was  made  over  to  a 
creditor  in  England,  and  it  appears  to  me  that 
the  contract  falls  to  be  determined  by  the  law  of 
England.  We  should  certainly  not  recognise  an 
assignment  to  an  English  policy  by  way  of  de- 
posit made  in  Scotland.  That  would  not  bo  re- 
cognised by  us,  because  the  assignment  was  not 
made  in  the  way  required  by  our  law.  And  I 
think,  conversely,  where  the  assignment  is  made 
between  parties  dealing  with  reference  to  the  law 
of  England,  that  we  ought  to  recognise  the 
assignment,  provided  it  is  in  accordance  with 
the  requirements  of  that  law.  Subject  to  any 
inquiry  that  may  be  demanded  as  to  what  is  the 
law  of  England  on  the  point,  these  considera- 
tions will  dispose  of  the  first  question. 

"But  the  question  that  arises  in  banlnmptoy 
depends  upon  different  considerations.  The 
authority  of  a  trustee  or  creditors'  representa- 
tive in  bankruptcy  is  in  general  recognised  by 
foreign  countries,  but  any  question  of  competing 
right  between  the  trustee  and  a  creditor  claiming 
npon  a  preferable  security  must  apparently  be 
determined  by  the  law  of  the  country  in  which 
the  competition  arises.  Such  at  least  was  the 
opinion  of  Lord  Deas  in  Donaldion  v.  FincUay, 
BwMUityM,  dk  Oompany.  Now,  if  that  criterion 
be  applied  to  the  present  case,  the  facts  are  these 
— The  assignment,  which  in  the  present  ques- 
tion I  assume  to  be  valid,  was  not  intimat^  at 
the  time  but  was  intimated  after  the  death  of  Mr 
Walker,  the  assured  party,  and  undoubtedly  be- 
fore bis  estate  had  been  brought  under  the 
judicial  administration  of  the  sequestration. 
The  question  is  whether  such  intimation  gave 
the  creditor  an  effectual  security.  Reference 
was  made  to  the  Statute  of  1696,  and  to  the 
110th  section  of  the  Bankruptcy  Act  of  1856, 
whioh  extends  the  provisions  of  that  statute  to 
•states of  deceased  debtors.  But  it  appears  tome 
that  neither  of  these  statutes  has  any  application 
to  a  case  like  the  present,  because  they  deal  only 
with  securities  wluch  are  considered  to  be  objec- 


tionable on  the  ground  of  being  originally  granted 
in  satisfaction  or  security  of  a  prior  debt.  And 
where  such  is  the  character  of  the  security  given, 
it  is  necessary  in  the  case  of  real  property  that 
the  security  should  be  completed  sixty  days  be- 
fore the  grantor's  insolvency.  So  the  Statnte  of 
1696  says  in  express  terms,  and  the  analogue  of 
that  provision  with  reference  to  such  a  subject 
as  a  policy  would  be  that  it  ought  to  be  intimated 
sixty  days  before  the  sequestration,  or  sixty  days 
before  the  death  of  a  deceased  debtor.  Bat 
where  a  security  is  originally  granted,  not  for  a 
prior  debt,  but  for  an  immediate  advance,  no 
statutory  provision  of  this  or  any  other  country, 
I  should  imagine,  would  cut  down  such  a  trans- 
action. There  would  be  an  end  to  all  mercantile 
dealings  if  a  security  for  money  instantly  ad- 
vanced Were  liable  to  be  cut  down  by  the  opera- 
tion of  a  retrospective  law.  Such  a  rule  would 
be  in  the  highest  degree  unjust,  because  it  would 
ignore  the  fact  that  while  the  bankrupt  has  given 
security  his  estate  has  at  the  same  time  received 
the  benefit  of  the  advance. 

"Now,  in  the  present  case,  according  to  Hr 
Oohen'a  claim,  which  I  assume  for  the  purpose 
of  the  present  judgment  to  be  correct  in  its 
statement  of  facts,  the  assignment  of  the  policy 
was  for  an  immediate  advance  of  £100,  and 
therefore  it  does  not  oome  within  the  scope  of 
the  statutes  referred  to  at  aU.  No  doubt  if  it 
had  not  been  perfected  by  intimation  to  the  com- 
pany before  the  bankruptcy  it  would  have  been 
objectionable  on  another  ground — that  is  to  say, 
there  would  have  been  no  constitution  of  a  real 
right  in  the  assignee  until  after  bankruptcy,  and 
the  creditor  would  only  be  entitled  to  claim  his 
dividend.  But  we  are  not  in  that  class  of  cases, 
because  the  intimation  was  made  in  August,  and 
sequestration  was  not  applied  for  till  Novem- 
ber. 

' '  The  result  of  the  consideration  of  the  Tarions 
questions  argued  is,  that  provided  it  can  be 
established  either  that  the  mere  deposit  of  the 
policy  is  a  good  security  by  the  law  of  England 
when  followed  by  intimation,  or  provided  the 
terms  of  the  relative  letter  can  be  proved  and 
shown  to  be  a  good  security  by  the  law  of  Eng- 
land, then  that  security  being  followed  by  time- 
ons  intimation  entitles  Mr  Cohen  to  a  preference 
over  the  trustee  in  bankruptcy. 

' '  I  think  that  is  the  only  deliverance  I  can 
give  at  this  stage  of  the  case." 

The  Lord  Ordinary  (M'Lajszn)  subsequently 
on  27th  June  1888  pronounced  the  following 
interlocutor : — "  Directs  a  case  to  be  submitted 
to  English  counsel  for  his  opinion  on  the  first  of 
the  two  questions  stated  in  the  Lord  Ordinary's 
judgment  delivered  on  8rd  March  last :  Appoints 
a  draft  case  to  be  prepared  and  lodged  in  process, 
in  order  that  the  same  may  be  adjusted  at  the 
Bight  of  the  Court,  and  quoad  ultra  continues  the 
cause,  and  grants  leave  to  reclaim. " 

The  trustee  (O.  L.  Broomfield)  reclaimed,  but 
when  the  case  came  up  for  hearing  in  the  ^mer 
House  their  Lordships  postponed  consideration 
of  the  redaiming-note  to  allow  parties  to  ascer- 
tain and  make  matter  of  admission  the  effect  by 
the  law  of  England  of  the  deposit  of  the  policy 
of  insurance  with  Messrs  Cohen  A  Company  in 
security  of  their  loan  to  the  deceased. 

A  joist  minute  of  admissions  was  thereafter 
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put  in,  to  the  affect  "  that  by  the  law  of  England 
— where  the  law  of  England  applies — the  deposit 
by  the  party  insored  of  a  policy  of  life  inanranoe 
in  seoniity  of  a  loan  of  money  advanced  on  the 
faith  of  BQch  deposit  operates  A  an  eqnitable 
mortgage  in  favonr  of  the  lender,  and  if  followed 
by  notice  to  the  insurance  company  prior  to  notice 
of  the  bankruptcy  of  the  party  insnred  to  said 
company,  confers  npon  the  lender,  while  the 
policy  remains  in  his  hands,  a  preferable  right 
to  the  contents  of  the  policy  to  the  extent  of  the 
unpaid  portion  of  the  loan  in  competition  with 
the  tmstee  in  bankruptcy  of  the  party  insured. " 

The  reclaimer  argued — The  whole  transaction 
between  Walker  and  Cohen  &  Company  was  one 
of  loan.  The  debtor  was  a  domiciled  Scotsman  ; 
the  transaction  originated  in  Scotland,  and  the 
place  of  performance  was  the  domicile  of  the 
debtor.  Therefore  the  legal  effect  of  the  trans- 
action must  be  decided  by  Scots  law.  The  place 
of  signing  the  promissory-note  was  merely  an 
accidental  circumstance — Story's  Conflict  of  Laws, 
sec.  242.  By  Scots  law  a  debt  or  claim  could 
not  be  transferred  by  mere  delivery,  but  required 
an  assignation  duly  intimated  —  Strachan  v. 
Jf'Dovgal,  June  19,  1835,  18  S.  954;  United 
Kingdom  Life  Auurance  Company  v.  Dixon, 
July  7,  1838,  16  S.  1277.  The  property  in  a 
Scotch, policy  of  insurance  could  not  be  trans- 
ferred by  mere  deposit ;  writing  was  necessary— 
25  and  26  Vict.  o.  85 ;  30  and  31  Vict.  o.  144. 
The  security  here  was  not  completed  till  after 
Walker's  death,  and  it  was  cut  down  by  the  pro- 
Tisions  of  the  110th  section  of  the  Bankruptcy 
Act  1866  (19  and  20  Viot.  cap.  79). 

The  respondents  argued — The  transaction  was 
English.  It  was  completed  there,  and  was  to  be 
discharged  there.  The  law  of  England  there- 
fore, aa  the  lex  loei  eontractiii,  must  decide  the 
rights  of  parties — Story's  Conflict  of  Laws, 
sees.  395-399.  Messrs  Cohen  &  Company's  right 
was  validly  completed  by  intimation —  Wallace  v. 
Daniei,  May  27,  1853,  15  D.  088.  The  security 
granted  was  not  for  a  prior  debt.  The  deposit 
was  in  security  of  an  immediate  advance,  and  it 
only  required  an  act  of  the  creditor  to  make  the 
policy  a  valid  security  fbr  the  debt.  The  110th 
section  of  the  Bankruptcy  Act  therefore  did  not 
apply — Bell's  Comm.  (7th  edition),  ii.  211  (6th 
edition),  ii.  226  ;  Taylor  v.  Farrie,  1856,  17  D. 
639;  Maier'*  Trutteet  v.  ShiM,  March  19,  1862, 
24  D.  821 ;  BtrUon  y.  Diekiton,  June  15,  1880, 
7  B.  951. 

A*  advising — 

LoBb  FsEBiDSNT — We  have  no  judgment  of  the 
Lord  Ordinary  in  the  interlocutor  under  review, 
but  we  have  the  Lord  Ordinary's  view  expressed 
in  a  note  dated  3rd  March  last,  and  the  opinions 
there  expressed  appear  to  me  to  be  very  sound. 
When  the  case  was  previously  before  us  we 
found  that  the  Lord  Ordinary  had  directed  a  case 
to  be  submitted  to  English  counsel  to  ascertain 
the  law  of  England  to  be  applied  if  it  should  be 
found  to  be  the  law  by  which  this  case  was  to  be 
determined.  Since  that  time,  however,  on  the 
suggestion  of  the  Court,  the  parties  have  ascer- 
tained the  English  law  bearing  on  the  questions 
in  the  case,  and  have  made  it  matter  of  admis- 
sion,  and  so  we  are  now  in  a  position  to  dispose 
of  the  merits  of  the  case. 

The  claimants  Cohen  &  Company  are  money- 


lenders in  Newoastle-on-Tyne,  and  they  advanced 
to  Mr  Walker,  now  deceased,  a  sum  of  £100  on 
the  faith  of  his  promissory-note.  In  return  they 
received  not  only  the  promissory-note  of  the 
deceased,  but  a  policy  of  insurance  on  his  life, 
effected  with  the  company  who  are  the  real 
raisers  of  the  action,  for  a  sum  of  £200.  The 
transaction  took  place  in  England,  and  the  con- 
stitution of  the  creditor's  right  must  be  deter- 
mined by  the  law  of  the  country  where  the 
transaction  took  place — that  is,  by  the  law  of 
England.  Now,  by  English  law,  as  is  clear  from 
the  admissions  of  the  parties,  "  the  deposit  by 
the  party  insured  of  a  policy  of  life  assurance  in 
security  of  a  loan  of  money  advanced  on  the 
faith  of  such  deposit,  operates  as  an  eqnitable 
mortgage  in  favour  of  the  lender,  and  if  followed 
by  notice  to  the  insurance  company  prior  to 
notice  of  the  baukrupty  of  the  party  insnred  to 
said  company,  confers  upon  the  lender,  while  the 
policy  remains  in  his  hands,  a  preferable  right  to 
the  contents  of  the  policy  to  the  extent  of  the 
unpaid  portion  of  the  loan  in  competition  with 
the  trustee  in  bankruptcy  of  the  party  insured." 

Now,  applying  the  law  so  stated  to  the  circum- 
stances of  this  case,  it  is  to  be  observed  that  the 
holders  of  the  policy — Cohen  &  Company — made 
intimation  to  the  insurance  company  on  1st 
August  1887,  after  the  death  of  Mr  Walker.  The 
notice  is  in  these  terms — "We  beg  to  give  you 
notice  that  Mr  Andrew  Allan  Walker  of  West- 
ruther  has  assigned  his  policy  (No.  47,293  in  the 
Scottish  Provident  Association)  over  to  us  as 
security  for  an  advance  of  £  1 00.  We  understand 
that  he  has  since  died."  Again  on  3rd  August 
another  letter  was  sent  by  them  saying — "We 
beg  to  say  that  we  have  this  policy  in  our  pos- 
session, and  have  had  since  the  date  of  its  assign- 
ment, viz.,  the  10th  day  of  April  1886."  Now, 
the  sequestration  of  Walker's  estate  as  a  deceased 
debtor  was  awarded  on  the  19th  of  December 
following.  The  question  therefore  comes  to  be, 
applying  the  law  of  England  as  ascertained  by 
the  minute  of  admissions,  whether  that  intima- 
tion of  the  right  of  the  depositee  is  not  sufBcient 
to  operate  in  his  favour  so  as  to  confer  npon  him 
a  preferable  right  to  the  contents  of  the  policy 
in  competition  with  the  trustee  in  Walker's 
sequestration.  It  must  be  held  to  have  so 
operated.  The  intimation  puts  the  holder  of  the 
policy  in  the  same  position  as  he  would  have  held 
if  a  Scotch  deed  of  assignation  had  been  inti- 
mated by  him  on  the  same  date.  The  intimation 
completes  the  title  of  the  holder  of  the  policy, 
aad  puts  the  receiver  of  the  intimation  in  the 
position  of  holding  for  the  assignee. 

It  is  further  maintained,  however,  that  the 
110th  section  of  the  Bankruptcy  Act  applies,  and 
that  this  must  be  taken  to  be  a  security  for  a 
prior  debt.  But  the  security  for  a  prior  debt  in 
the  contemplation  of  the  110th  section  is  a  secu- 
rity acquired  by  act  or  deed  of  the  deceased  deb- 
tor, but  the  act  in  this  case  was  one  by  a  creditor 
making  effectual  an  already  validly  constituted 
security.  I  am  therefore  of  opinion  that  the 
claimants  Cohen  &  Company  are  entitled  to  pre- 
vail. 

LosD  MuBB — 1  am  of  the  same  opinion.  Wo 
have  now  a  clear  admission  of  the  English  law 
bearing  on  the  case  which  was  not  before  us  at 
the  last  hearing.    There  is  also  evidence  of  the 
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depositation  of  the  policy,  and  of  the  notice 
giyen  to  the  insarance  company,  no  doabt  after 
the  death  of  Mr  Walker  but  before  his  bank- 
ruptcy. 

With  TegnrA  to  the  proyision  in  the  Bankruptcy 
Act,  860.  110,  I  agree  with  yonr  Lordship  that 
the  completion  of  the  security  in  this  cane  does 
not  fall  within  the  meaning  of  that  section. 

LoBD  Tbatkzb  oonoarred. 

LoBD  Sband  and  Lobd  Asau  were  absent. 

The  Conrt  ranked  and  preferred  Messrs  Cohen 
&  Oompany  in  terms  of  their  claim. 

Ciounsel  for  the  Claimant  (Reclaimer) — Head- 
man.    Agents — Uomanes  &  Simson,  W.S. 

Connsel  for  the  OlaimantR  (Bespondents) — 
Salveaen.  Agents  —  Boyd,  Jameson  &  Kelly, 
W.S. 


Friday,  Kovemher  23. 

FIRST    DIVISION. 

[Sheriff  of  Forfarshire. 
SIMPSON  V.  JACK. 

Bankruptcy — Poinding—  Warrant  to  Sell — Cessio 
— Personal  Diligence  Act  1838  (1  and  2  Viet, 
cap.  114),  tec.  26. 

A  debtor  who  had  been  rendered  notour 
bankrupt  by  the  expiry  of  a  charge 
under  a  decree,  and  whose  goods  had 
been  poinded  under  the  decree,  presented 
a  petition  for  the  benefit  of  eeitio.  Held 
that  the  existence  of  the  petition  for  eettio 
formed  no  bar  to  the  poinding  creditor  ob- 
taining warrant  to  sell. 
Bankruptcff— Cessio— Minister — AUaehment  of 
Stipend. 

A  minister  whose  stipend   was  £100  per 
annum    became  notour  bankrupt    and  ap- 
plied for  cessio.      His  debts  amounted  to 
£1100.      Jleld   (following    SeoU    v.    Mae- 
donald,  1   Sb.  App.   363)  that  he  was  en- 
titled to  the  benefit  of   cessio  on    his  as- 
signing  to   his   creditors  £20  out  of    his 
stipend  annually. 
Sheriff— Judgment — Appeal — Extract — Sheriff 
Courts  Act  187G  (39  and  40  Viet.  cap.  70), 
U6.  82. 

The  Sheriff  Courts  Act  1876  provides 
(section  32)  "  that  no  extract  of  any 
such  interlocutor  .  .  .  shall  be  issued 
before  the  expiration  of  fourteen  days 
from  the  date  thereof  unless  the  Sheriff- 
Substitute  or  Sheriff  who  prononnoed  the 
same  shall  allow  the  extract  to  be  sooner 
issued." 

An  interlocutor  pronounced  in  a  Sheriff 
Court  process  allowed  "  extract  of  this 
decree  to  go  out  upon  caution  being 
found."  Held  that  the  effect  of  these 
words  in  the  interlocutor  was  not  to  restrict 
the  time  for  appealing,  but  to  direct  that 
there  was  to  be  no  extract  nntil  caution  was 
found. 


On  3l8t  May  1888  Miss  Maggie  Simpson,  Dundee, 
obtained  in  the  Sheriff  Court  of  Forfar  a  decree 
in  absence  against  the  Rev.  James  C.  Jack, 
minister  of  the  parish  of  Eingoldmm,  for  pay- 
ment of  a  sum  of  £1000  as  solatium  and  damages 
in  respect  of  the  defender's  breach  of  his  promise 
of  marriage  to  the  pursuer.  The  decree  contained 
in  common  form  a  warrant  to  charge  the  defender 
for  payment  within  seven  days  nnder  pain  of 
poinding. 

Simpson  having  charged  the  defender,  pro- 
ceeded to  poind  on  23rd  June,  which  poind- 
ing was  on  the  27th  June  reported  to  the 
Sheriff  for  a  warrant  of  sale  of  the  poinded 
effects. 

On  6th  July  the  first  order  was  pronounced  by 
the  Sheriff  in  a  petition  by  Mr  Jack  for  the  bene- 
fit of  cessio.  In  this  petition  for  eessio  Mr  Jack 
stated  that  in  consequence  of  the  expired  charge 
on  Simpson's  decree  he  was  notour  bankrupt,  and 
that  he  was  willing  to  surrender  his  whole  estate 
to  his  creditors. 

On  9th  July  1888  Mr  Jack  lodged  in  the  poind- 
ing a  caveat,  praying  to  be  beard  before  warrant 
to  sell  ghonld  be  granted,  and  the  Sheriff-Substi- 
tute heard  parties  thereon,  and  on  Simpson's 
motion  for  warrant  to  selL 

On  16th  July  the  Sheriff-Substitute  (Boeebt- 
son)  pronounced  in  the  poinding  an  inter- 
locutor, by  which  he  refused  in  hoe  statU  war- 
rant to  sell. 

"Note. — ^This  poinding  of  the  Bev.  Mr  Jack's 
effects  was  reported  on  the  27th  June.  A  wai^ 
rant  to  sell  would  have  been  granted  thereafter 
as  a  matter  of  course,  but  since  that  date  Mr 
Jack  has  been  declared  to  be  notour  bankrupt, 
and  has  applied  for  eessio.  This  makes  his  estate 
litigious,  and  equalises  all  diligences  within  sixty 
days  prior  to  the  bankruptcy,  and  within  four 
months  thereafter.  The  trustee  in  the  eessio  will 
use  diligence  for  behoof  of  all  the  creditors,  so 
that  the  poinding  creditor  will  gain  nothing  by 
selling  the  effects  now.  The  trustee  will  sell  to 
greater  advantage,  and  with  less  expense  to  all 
concerned.  I  decided  the  game  point  a  few  years 
ago,  and  Lord  Trayner,  who  was  then  Sberlff- 
Frincipal,  affirmed  the  jadgment." 

On  2tth  July  Mr  Jack  was  examined  in  the 
process  of  eessio.  No  creditor  appeared  but 
Simpson,  who  was  represented  by  her  agent. 
From  the  deposition  and  state  of  affairs  it  ap- 
peared that  Mr  Jack  was  assistant  and  successor 
in  the  parish  of  E^ngoldrum,  and  that  on  the 
death  or  retirement  of  the  incumbent  he  would 
receive  the  whole  emoluments ;  that  the  living 
was  a  small  one,  being  worth,  including  an  allow- 
ance from  the  Smaller  Livings  Fund  of  the 
church,  £172,  123.  fld.,  of  which  Mr  Jack  was 
receiving  £91,  with  the  manse  and  glebe,  the 
latter  of  which  was  worth  about  £10  per  annum. 
His  emoluments  thus  amounted  to  about  £100  a- 
year  in  all.  He  had  several  other  creditors  besides 
Miss  Simpson.  He  was  unmarried.  His  assets 
(including  the  household  forniture  in  the  manse 
poinded  at  Miss  Simpson's  instance,  and  valued 
at  £41,  19s.  6d.)  amounted  to  £73,  16s.  6d., 
while  his  liabilities,  including  the  £1009,  ISs. 
due  to  her,  were  £1114,  128. 

On  31st  July  the  Sheriff-Substitute  pro- 
nounced in  the  eessio  the  following  inter- 
locutor : — **  Finds  him  entitled  to  the  benefit  of 
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tbe  process  of  etuio  honorum,  and  he  haying 
taken  the  statutory  deposition,  grants  tbe  benefit 
of  the  process  of  eettio  honorum,  and  decerns, 
assigns,  and  adjndges  the  pnrsner's  movenble 
property  to  and  in  favour  of  James  Forrest 
janior,  solioitor,  Eirriemnir,  as  trustee  tor 
behoof  of  the  pursuer's  whole  creditors,  without 
prejudice  to  the  pursuer  granting  a  disposition 
omnium  ionorum  if  required  :  Finds  the  pursuer 
entitled  to  expenses  as  prayed  for,  of  which 
allows  an  account  to  be  given  in,  and  remits 
the  same  when  lodged  to  the  Auditor  of  Court 
to  tax  and  report :  Farther  appoints  the  trustee, 
before  acting,  to  find  caution  to  the  extent  of 
£100  sterling,  in  terms  of  the  statnte  and  relative 
Act  of  Sederunt,  and  directs  tbe  moneys  coming 
into  the  trustee's  hands  to  be  lodged  in  the 
National  Bank  at  Kirriemuir,  iSbc. 

"  Note. — I  was  asked  to  make  it  a  condition  of 
eettio  being  granted  that  the  reverend  petitioner 
should  hand  over  a  certain  proportion  of  his  sti- 
pend to  his  creditors.  I  can  see  no  authority  for 
this  in  the  Gessio  Acts.  Mr  Qoudy,  in  his  book 
on  Bankruptcy,  p.  461,  seems  to  think  that 
there  is  no  way  of  recovering  such  estate  for  the 
benefit  of  creditors  in  eeitio  under  the  Debtors 
Act.  And  I  certainly  was  not  referred  to  any 
case  where  this  had  been  done. 

"Under  the  older  bankruptcy  law  there  is  a 
case  where  a  clergyman's  stipend  was  conveyed 
to  his  creditors  after  leaving  hitu  £95,  6s.  Id.  as 
benefidum  eompeteniia—A  B  v.  Sloan,  3  8.  195 
— and  possibly,  if  I  were  to  convert  this  eeisio 
into  a  sequestration  under  the  11th  section  of  44 
and  45  Vict.  c.  22,  tbe  trustee  might  attach  part 
of  the  reverend  petitioner's  salary.  This  step 
would  entail  considerable  expense  to  the  oredi- 
tois,  and  might  not  avail  them  after  all,  for  in 
the  case  Barron  v.  MitcheU,  8  B.  933,  it  is  evi- 
dent, from  a  perusal  of  the  Lord  Ordinary's 
interlocutor,  that  they  would  be  met  with  a  diffi- 
enlty,  and  looking  to  the  small  som,  if  any,  that 
wonld  be  left  after  leaving  the  petitioner  a  com- 
petent livelihood,  I  am  unwilling  to  take  this 
step.  For  if  the  Court  in  1824  thought  a  clergy- 
man could  not  live  decently  under  £95,  6s.  Id. 
a-year,  probably  now  that  the  expense  of  living 
has  increased,  a  larger  sum  wonld  be  allowed. 
If  so,  there  would  be  little  or  nothing  over  for 
the  creditors.  The  petitioner  is  only  an  assist- 
ant and  successor  in  the  parish,  and  his  whole 
present  means  are  required  to  keep  him  decently 
in  bis  clerical  position. 

*' Should  he  apply  for  his  discharge  hereafter 
it  will  be  open  for  his  creditors  to  object." 

Miss  Simpson  took  an  appeal  from  both  these 
interlocutors  to  the  Sheriff  (Coubie  Teomson), 
who  in  both  cases  dismissed  the  appeal. 

In  disposing  of  the  appeal  from  the  Sheriff- 
Substitute's  interlocutor  of  16th  July,  refusing  a 
warrant  to  sell  the  poinded  effects,  the  Sheriff 
appended  to  his  interlocutor  the  following  note : 
— "  I  express  no  opinion  as  to  the  effect  of  a  de- 
cree of  eesiio  in  equalising  diligences.  The  ques- 
tion raised  here  is  within  the  discretion  of  the 
Sheriff,  and  he  does  not  seem  to  be  entirely  de- 
prived of  the  power  of  exercising  that  discretion 
by  the  terms  of  the  26th  section  of  the  Personal 
IMligence  Actk  The  only  interest  opposed  to  the 
course  which  has  been  followed  is  that  of  the 
poinder,  who  has  a  completed  diligence.  But 
her  rights,  including  her  claim  for  expenses,  are 


sufficiently  secured  by  the  provisions  of  the 
statutes. "' 

In  dealing  with  the  appeal  from  the  Sheriff. 
Substitute's  interlocutor  of  31st  July,  which 
granted  Mr  Jack  tbe  benefit  of  eeuio,  the  Sheriff 
added  this  note  to  his  interlocutor :  —  "I 
am  of  opinion  that  it  is  not  competent  at 
this  stage  of  process  of  eestio  to  entertain 
the  proposal  that  as  a  condition  of  granting 
the  benefit  of  that  process  the  petitioner  Bhould 
hand  over  a  certain  proportion  of  his  stipend  to 
his  creditors.  I  do  not  say  whether  his  refusal 
to  do  so  may  be  a  good  ground  for  refusing  or 
delaying  his  discharge  ;  that  matter  will  come  up 
in  due  time,  unless  what  seems  eminently  desir- 
able happens,  namely,  a  settlement  of  tbe  case." 

Miss  Simpson  appealed  both  these  interlocu- 
tors of  the  Sheriff  to  the  Court  of  Session. 

Argued  for  the  appellant — in  the  poinding — 
Tbe  Sheriff -Substitute  was  in  error  in  refusing  a 
warrant  to  sell  the  poinded  effects,  and  so 
all  that  followed  upon  his  interlocutor  of  16th 
July  was  irregular.  No  "lawful  cause,"  as  re- 
quired by  section  26  of  the  Personal  Diligence 
Act,  had  been  shown  why  this  sale  should  not 
have  been  proceeded  with.  A  tettio  was  not 
a  "lawful  cause"  for  refusing  a  warrant  of 
sale.  For  "lawful  cause" — Maokay's  Practice, 
vol.  ii.  p.  211.  Even  if  the  Sheriff  had  under  the 
Personal  Diligence  Act  a  discretion,  yet  it  must 
not  be  arbitrarily  exercised— CZarii;  v.  Hinde, 
Milnt,  &  Company,  December  18,  1884,  12  B. 
847;  Bell's  Comm.  (5th  ed.)  p.  596.  The 
appellant's  interest  was  in  the  present  case  para- 
mount, and  she  ought  to  be  allowed  to  carry  out 
her  diligence.  The  debtor  became  notour  bank- 
rupt on  the  20th  of  June  1888,  because  at  that 
date  there  was  insolvency  concurring  with  a 
duly  executed  charge  for  payment  along  with  an 
execution  of  poinding  of  the  debtor's  moveables. 
Both  at  the  date  of  the  debtor's  insolvency 
and  at  the  present  time  the  appellant  was  tbe 
only  person  interested  in  the  diligence,  as  no 
other  creditor  had  done  diligence — Bankruptcy 
and  Cessio  Act  1881  (44  and  45  Vict.  c. 
22),  sec.  11.  In  the  procesi  of  eestio — For  the 
law  as  to  eessio,  which  has  not  undergone  any 
change,  see  2  Bell's  Comm.  p.  595 ;  as  to 
the  arrestability  of  clergymen's  stipends — Con- 
nal  on  Teinds,  ii.  p.  99.  In  the  case  of  Seoit  v. 
M'Donald,  1  Sh.  App.  362,  a  clergyman  had  to 
assign  half  of  his  salary  as  a  condition  of  ob- 
taining the  benefit  of  cesiio  —  Dove  "Wilson's 
Sheriff  Court  Practice,  p.  673,  and  Learmonth  v. 
Paierton,  January  21,  1858,  20  D.  418.  In  the 
case  of  Davidson,  March  1818,  F.C.,  an  officer 
had  to  give  up  one-half  of  his  pension  as  tbe 
condition  of  his  obtaining  eestio— aee  also 
Shand's  Practice,  p.  820.  In  the  present  case 
the  respondent  was  abusing  the  process  of  eesiio. 
He  allowed  decree  in  absence  to  pass,  and 
then  claimed  a  eeuio  in  order  to  get  the  damages 
assessed.  The  Court  should  refuse  eessio,  or 
grant  it  conditionally  on  the)  respondent  assign- 
ing a  portion  of  his  stipend  to  his  creditors. 
The  appeal  to  the  Sheriff  was  competent,  as  tbe 
clause  of  extract  in  the  interlocutor  of  31st  July 
was  not  intended  to  preclude  appeal. 

Argued  for  the  respondent — In  Oie  poinding — 
The  appeal  of  the  interlocutor  of  16th  July 
refusing   a  warrant  of  sale  was  incompetent. 
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in  respect  that  there  was  no  final  judgment. 
Section  26  of  the  Personal  Diligence  A.ct  merely 
put  a  ministerial  duty  on  the  Sheriff ;  here  there 
was  merely  a  ministerial  duty  of  sale.  Notour 
bankruptcy  did  not  terminate  a  poinding,  it 
merely  let  all  the  creditors  share  in  the  benefit  of 
the  existing  diligence,  and  the  purpose  of  a 
eeino  was  to  give  the  bankrupt  immnnity  from 
diligence.  No  doubt  there  was  a  material  differ- 
ence between  a  trustee  in  a  ceuio  and  a  trustee 
in  a  sequestration,  for  the  latter  was  in  a  posi- 
tion to  equalise  all  diligences.  In  the  c^um— The 
interlocutor  of  31st  July  1888  was  not  appealable,  i 
because  an  appeal  was  not  taken  before  the 
decree  was  extracted — Sheriff  Gonrts  Act  1876 
(39  and  40  Vict.  c.  70),  sec.  26,  sub-sec.  1, 
sees.  32  and  83,  and  the  case  of  Tennenta  v. 
Botnatia,  June  22,  1881,  8  B.  824.  The  ex- 
tract allowed  by  the  Sheriff  was  reasonable,  and 
an  opportunity  of  appeal  was  allowed  to  the 
appellant,  but  was  not  taken  advantage  of.  The 
object  of  the  Sheriff  Oonrt  Act  of  1868  was 
to  shorten  the  time  for  appeal. 

At  advising— 

LoBD  Fbxsident— This  diligence  of  poinding 
proceeded  upon  an  extract  decree  for  the  sum  of 
£1000.  The  charge  following  thereon  was  dated 
13th  June,  and  it  expired  on  the  20th  of  the 
same  month,  and  Mr  Jack,  the  defender,  accord- 
ingly became  notour  bankrupt.  His  creditor 
then  proceeded  to  execute  a  poinding,  and  a 
certificate  of  execution  was  returned  to  the 
Sheriff  in  common  form,  and  was  reported 
by  the  sheriff- officer  on  27th  June.  Thereafter 
the  SheriS-Snbstitute  appointed  parties'  procara- 
tors  to  be  heard  on  a  motion  for  a  warrant 
to  sell,  which  was  the  next  step  which  would  follow 
as  a  matter  of  course,  unless  any  reason  was 
adduced  for  suspending  that  warrant.  After 
hearing  the  creditor  and  the  debtor,  the  Sheriff- 
Substitute  tn  hoc  itatu  refused  a  warrant  to  sell, 
and  the  reason  he  assigned  for  doing  so  is  put  in 
his  note  thus— [fit*  Lordship  lure  read  the 
8heriff-8uhttitute'»  note  quoted  above,  p.  76].  Now, 
I  think  that  that  judgment  proceeded  upon  a 
mistake  as  to  the  effect  of  a  decree  of  eeitio.  It 
is  very  true  that  a  debtor  who  applies  for  cei$io 
must  have  been  previously  made  notour  bank- 
rupt, and  that  this  has  the  effect,  which  the 
Sheriff-Snbstitnte  very  properly  states,  of  equalis- 
ing diligence  done  within  sixty  days  prior  to  the 
bankruptcy,  and  within  four  months  thereafter. 
But  I  do  not  understand  what  the  Sheriff-Substi- 
tute means  when  he  says,  "the  trustee  in  the 
eeuio  will  use  diligence  for  behoof  of  all  the 
creditors."  All  that  the  trustee  in  a  eessio  has  to 
do  is  to  realise  the  estate  and  to  distribute  it.  His 
position  is  not  the  same  as  that  of  a  trustee  in  a 
sequestration,  and  there  is  nothiug  in  the  ap- 
pointment of  a  trustee  in  a  eeesio  which  to 
my  mind  can  in  any  way  prevent  a  poinding 
creditor  from  going  oh  with  his  diligence.  I  am 
therefore  of  opinion  that  the  Sheriff-Substitute 
had  no  ground  whatever  for  refusing  this  war- 
rant to  sell.  It  is  seen  now,  by  the  expiry  of  the 
fonr  months,  that  no  other  creditor  is  going 
to  claim  to  share  with  the  poinding  creditor  in 
the  produce  of  the  sale,  and  in  that  case  the 
effect  of  course  must  be  that  the  poinding 
creditor  will  obtain  payment  of  her  debt  so  far 
as  the  proceeds  of  the  sale  will  go  in  extinction 


of  her  debt.  I  think  therefore  that  the  inter- 
locutor refusing  tn  Itoe  ttatu  a  warrant  of  sale  is 
not  justified  by  anything  which  has  oocurred, 
and  I  am  just  as  little  disposed  to  agree  in 
the  view  of  the  Sheriff,  who  says — "  The  ques- 
tion raised  here  is  within  the  discretion 
of  the  Sheriff,  and  he  does  not  seem  to  be 
entirely  deprived  of  the  power  of  exercising 
that  discretion  by  the  terms  of  the  26th 
section  of  the  Personal  Diligence  Act."  I  do 
not  think  he  is,  and  if  any  good  cause  could  have 
been  shown  for  stopping  the  issue  of  this  warrant 
of  sale,  of  course  it  was  in  the  discretion  and  in 
the  power  either  of  the  Sheriff-Substitute  or  of 
the  Sheriff  so  to  act.  But  there  is  no  reason  of 
this  kind  suggested ;  there  is  nothing,  in  short, 
to  debar  this  poinding  creditor  from  going  on  in 
the  exercise  of  her  undoubted  right,  and  from 
bringing  the  poinded  goods  to  a  siJe. 

As  to  the  process  of  ceuio,  the  first  question  which 
we  have  to  determine  is,  whether  any  appeal  was 
competent  from  the  Sheriff-Substitute's  interlocu- 
tor of  31st  July  1888  ?  Therespondent  says  that  the 
appeal  to  the  Sheriff  was  incompetent,  because 
the  Sheriff-Substitute's  decree  had  been  extracted 
prior  to  the  taking  of  the  appeal  to  the  Sheriff. 

The  question  therefore  comes  to  be,  was  this 
extract  justified  by  the  terms  of  the  interlocutor, 
and  particularly  by  the  part  of  it  which  deals  with 
extracting  ?  The  Sheriff- Substitute  appended 
these  words  to  the  end  of  his  interlocutor — "  And 
allows  extract  of  this  decree  to  go  out  upon  caa- 
tion  being  found."  Now,  the  respondent  con- 
strnes  these  words  as  meaning  that  the  moment 
caution  is  found  extract  may  be  obtained ; 
whereas,  if  the  cause  had  been  allowed  to  take 
its  ordinary  course  there  could  have  been  no 
extract  for  fourteen  days,  and  in  support  of  this 
contention  sec.  32  of  the  Sheriff  Court  Act  of 
1876  was  cited,  which  provides  that  extract  shall 
not  issne  for  fourteen  days  unless  the  Sheriff- 
Substitute  shall  allow  the  extract  to  be  issued 
sooner.  Now,  it  appears  to  me  that  what  this 
section  means  is,  that  the  Sheriff  may,  npon 
special  cause  shown,  shorten  the  time  for  taking 
an  appeal  by  allowing  extract  within  the  fourteen 
days,  but  that  he  must  specify  the  time  in  his 
interlocutor.  To  maintain  that  the  present 
interlocutor  means,  "if  you  find  caution  to-day 
yon  may  extract  to-day,  therefore  that  appeal 
shall  not  be  competent  to-morrow,  "is  a  somewhat 
startling  suggestion,  and  to  adopt  such  a  reading  of 
this  interlocutor  would  undoubtedly  result  in  injus- 
tice. But  I  do  not  think  that  this  was  the  Sheriff- 
Substitute's  intention,  nor  do  I  think  that  the 
words  of  this  interlocutor,  fairl^^  construed,  bear 
the  meaning  that  extract  is  to  go  out  within  any 
less  time  than  an  extract  usually  does ;  but  only 
that  the  Sheriff  intended  to  afiSxm  emphatically 
that  there  was  to  be  no  extract  until  caution  was 
found.  I  do  not  construe  these  words  as  mean- 
ing that  extract  is  to  be  allowed  to  go  out  the 
moment  caution  is  found.  In  the  present  case 
extract  was  taken  on  the  Ist  August,  the  day 
after  the  interlocutor  bears  to  be  signed,  and  it 
appears  to  me  that  that  extract  was  in  the  tat- 
cumstanoes  altogether  unjustifiable. 

That  being  so,  there  is  nothing  now  left  in 
this  ce»»io  except  to  determine  how  much,  if 
any,  of  the  pursuer's  stipend  as  assistant  and 
successor  in  the  parish  of  Kingoldmm  ought 
to    be  assigned   to  his  creditors   as    the  con- 
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dition  of  his  obtaining  ceitio. 

Nov,  the  emolnments  of  this  gentleman  are 
▼ery  amall.  I  do  not  think  that  they  can  be 
taken  aa  being  more  than  £100,  and  certainly 
that  aiun  does  not  leare  him  mnoh  room  for 
assigning  anything  to  his  creditors  consistently 
with  his  liTing  at  aU  in  the  manner  becoming  a 
parish  minister. 

Looking  to  what  has  been  done  in  preTiona 
cases,  I  do  not  think  that  he  can  assign  more  than 
420  ont  of  the  £100,  leaving  £80  at  the  disposal 
of  the  minister.  I  think  therefore  that  we 
should  remit  to  the  Sheriff  in  order  that  he  may 
give  effect  to  this,  and  find  the  petitioner  entitled 
to  the  benefit  of  eeuio  on  his  assigning  to  his 
creditors  £20  of  his  salary.  Kor  do  I  see  any 
reason  for  saying  that  this  is  a  proceeding  in  any 
way  inoompetent  in  a  process  of  eesno.  There 
is  direct  and  dear  aathority  in  the  judgment  of 
the  Hoose  of  Ijords  in  the  case  of  Seott  v. 
M'DoruM,  1  Sh.  App. ,  and  there  are  other  authori- 
ties of  an  analogous  kind,  all  of  which  go  to  show 
that  though  a  person's  means  are  derived  from 
the  emoluments  of  an  ofBce,  or  from  an  annuity, 
he  is  not  thereby  exempt  from  the  claims  of 
his  creditors,  but  that  some  reasonable  propor- 
tion of  his  means  must  be  assigned  to  them  as 
the  condition  of  his  obtaining  the  benefit  of 
eeitio. 

That  was  what  the  Oourt  did  in  the  case  of 
Seott,  and  we  shall  in  the  present  case  adopt  the 
course  which  was  there  followed.  The  Sheriff- 
Snbatitnte  seems  to  think  that  the  recent  Oessio 
Acts  have  to  a  certain  extent  altered  the  law  in 
this  matter,  but  I  can  only  say  that  I  have  not 
heard  anything  cited  from  these  Acts  which  can 
in  any  way  bear  oat  the  snggestion. 

IjOBD  Mum  concurred. 

LoBD  Shani)— I  agree  with  what  yonr  Ijord- 
ship  proposes  in  both  oases. 

Upon  the  16th  of  July,  when  this  poinding  was 
aisled  by  the  interlocutor  of  the  Sheriff-Substi- 
tute of  tiiat  date,  the  appellant  had  presented  a 
report  of  the  poinding  which  had  followed  upon 
a  decree  of  &e  Court  containing  a  warrant  to 
poind.  The  appellant  craved  a  warrant  of  sale, 
but  this  the  Sheriff-Substitute  refused,  assigning 
as  a  reason  that  the  respondent  had  applied  for 
the  benefit  of  a  eeitio.  In  the  case  of  such 
applications  the  debtor  is  generally  notour  bank- 
rupt, but  if  he  is  not  the  process  of  ce»$io  makes 
him  so.  But  in  such  cases  the  poinding  creditor 
is  entitled  to  go  on  with  his  diligence  unless 
something  illegal  is  being  done  in  the  course  of 
it.  The  rights  of  the  other  creditors  are  fully 
preserved,  as  «ven  in  the  event  of  a  sale  of  the 
poinded  effects  they  are  entitled  to  step  in  and 
claim  a  share  in  the  proceeds. 

But  the  mere  circumstance  that  the  debtor 
had  applied  for  e«»tio  did  not  entitle  the  Sheriff 
to  interrupt  the  diligence  of  the  poinding  credi- 
tor, for  there  was  nothing  here  of  the  nature  of 
a  competition  of  diligence,  but  merely  a  con- 
veyance by  the  debtor  of  his  property  to  a  trus- 
tee for  behoof  of  his  creditors.  Nor  was  any 
good  reason  assigned  by  the  Sheriff-Substitute 
for  stopping  the  creditor  in  the  carrying  out  of 
her  diligence.  Nor  could  the  debtor  assign  any 
lawful  cause  why  this  should  be  done.  Nor  do 
I  agree  with  the  reasons  assigned  by  the  Sheriff 


for  afibming  the  Sheriff-Substitute's  interlocu- 
tor of  16th  July.  He  may  have  a  discretion,  but 
no  good  reason  was  suggested  why  that  discre- 
tion should  be  exercised  on  the  present  occa- 
sion. 

As  regards  the  eeuio,  we  are  asked  to  construe 
the  clause  at  the  end  of  the  interlocutor  of  31st 
July,  which  allows  extract  of  the  decree  to  go  out 
upon  caution  being  found.  Now,  I  agree  with  what 
your  Lordship  has  said,  that  an  interlocutor  allow- 
ing extract  of  the  decree  before  the  usual  period 
must  be  rigidly  construed,  and  I  also  agree  with 
the  interpretation  which  yonr  Lordship  has  put 
upon  this  clause,  and  think  that  what  the  Sheriff- 
Substitute  really  meant  by  these  words  was  that 
caution  was  to  be  found  before  this  decree  was 
extracted.  I  also  agree  with  your  Lordship 
as  to  the  competency  of  dealing  with  a  salary 
or  stipend  in  a  process  of  eeuio,  and  I  think  that 
the  respondent  here  should  be  ordained  to 
assign  £20  per  annum  of  his  stipend  to  his 
creditors  as  the  condition  of  his  obtaining  the 
benefit  of  eetfio.  1  do  not  think  that  a  gentle- 
man in  a  position  of  this  kind  should  be  left 
in  possession  of  an  income  utterly  unfit  to  main- 
tain the  of&ce  he  holds,  and  I  therefore  think 
that  at  present,  and  looking  to  the  amount  of 
his  emoluments,  a  larger  sum  should  not  be  de- 
manded fr»m  him.  When,  however,  the  respon- 
dent comes  te  ask  his  discharge  another  and  a 
different  question  may  arise,  because  be  has 
prospects,  and  it  might  fairly  be  urged  then 
that  a  larger  sum  should  be  provided  in  view  of 
his  income  being  certainly  increased  in  the  event 
of  his  surviving  the  present  incumbent. 

Loan  Adav  was  absent  from  illness. 

The  Court  sustained  the  appeals,  and  remitted 
to  the  Sheriff-Substitute  to  grant  warrant  of  sale 
in  the  poinding,  and  to  grant  eeuio  on  condition 
of  the  respondent  assigning  to  his  trustee  £20 
per  annum  of  his  stipend. 

Counsel  for  the  Appellant— Oalbraith  Miller. 
Agent— B.  D.  Ker,  W.8. 

Counsel  for  the  liespondent  —  Sir  Charles 
Pearson— Law.     Agents— Beid  &  Guild,  W.S. 


Saturday,  November  24. 

FIE  ST    DIVISION. 

[Lord  Fraser,  Ordinary. 
TROTTER  V.  HAPPER. 
Reparation— BreaeK  of  Promite  of  Marruue— 
Proof  hefore  Lord  Ordinary  —  Jury  Trial 
—Judieature  Act  1825  (6  Geo.  IV.  e.  120), 
lee.  SS— Court  of  Seuion  Act  1850  (13  and  U 
Viet.  e.  86),  tee.  i9—Svidenee  (SeoUantC)  Aet 
1866  (29  and  80  Viet.  e.  112),  tee.  4. 

The  Judicature  Act  1826,  sec.  28,  provided 
inter  alia,  that  all  actions  for  damages  on 
accotmt  of  breach  of  promise  of  marriage  or 
on  account  of  seduction  should  be  held 
as  causes  appropriated  to  jury  trial.  The 
Court  of  Session  Act  1850,  sec.  49,  limited 
the  class  of  cases  appropriated  to  jury  trial 
to  actions  for  libel,  or  for  nuisance,  or  pro- 
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perly  in  inbgUnoe  totions  of  daiuagag.  The 
Evidenoe  (SootUind;  Aot  1866,  sea  4,  provides 
that  if  both  parties  consent,  or  if  special 
caBse  be  shown,  it  shall  be  competent  to  the 
Ijord  Ordinary  to  take  proof  by  evidence  led 
before  himself  in  any  cause  in  dependence 
before  him  notwithstanding  the  provision  of 
the  Jadicatnrs  Act  1826  and  the  Evidence 
(Scotland)  Aot  1866. 

In  an  action  of  damages  for  breach  of 

promise    of   marriage    and    seduction    and 

aliment,   the    Lord    Ordinary  allowed    the 

parties    a    proof  of    their    averments,   and 

to  the  pnrsner  a  conjunct  probation ;  but 

the  Oourt  (dit».  Lord  Bband)  in  respect  that 

the  pnrsner  did  not  consent  to  this  mode  of 

proof,  and  that  no  special  cause  was  shown, 

remitted  the  cause  to  the  Lord  Ordinary  for 

jary  triaL 

Jane   Trotter,    daughter    of   William    Trotter, 

Greenlaw,  Berwicksliire,    raised    an    action   of 

damages  for  breach  of  promise  of  marriage  and 

seduction  against  George   Happer,  tailor   there, 

concluding  for  payment  of  £300.     The  summons 

alpo  contained  a  conclusion  for  aliment  at  the 

rate  of  £8    sterling  per  annum    for  a  period 

of  thirteen  years.     The  defender  denied  that  he 

ever    made    any  promise    of  marriage    to    the 

pursuer;  he  admitted  that  he  bad  connection 

with  her,  and  he  offered  to  aliment  her  child 

at  the  rate  and  for  the  period  allowed  in  the 

Sheriff  Court  of  Berwickshire. 

The  Lord  Ordinary  (Fbaseb)  on  18th  October 
1888  allowed  the  parties  a  proof  of  their  aver- 
ments and  to  the  pursuer  a  conjunct  probation. 

The  pursuer  reclaimed,  end  argued  that  \ts 
the  Evidence  (Scotland)  Act  186G,  sec.  4,  she 
was,  in  the  absence  of  any  consent  to  a  proof,  or 
of  any  special  cause  being  shown,  entitled  to 
have  the  case  sent  to  a  jary. 

The  defender  argued  that  owing  to  the  rank  of 
life  of  the  parties  neither  was  able  to  afford  a 
jury  trial,  and  that  that  was  a  sufficient  special 
cause  ;  besides,  there  was  in  such  cases  less  likeli- 
hood of  a  miscarriage  of  justice  if  the  case  was 
triad  by  proof  before  the  Lord  Ordinary. 

At  advising — 

LoBD  PssgiDKirT  -~  I  am  afraid  that  we 
have  no  alternative  open  to  ua  bnt  to  follow 
the  Act  of  Parliament.  The  Judicature 
Act  1825  appointed  this  class  of  Obse  to  jury 
trial,  and  so  for  a  long  period  it  was  impossible 
that  they  could  be  tried  in  any  other  way.  The 
Aot  of  1850  first  made  some  dight  relaxation  of 
this  rule  with  regard  to  certain  enumerated 
cases ;  and  now  we  have  the  Act  of  1866.  It 
relaxes  the  rule  still  further,  and  provides  that  if 
both  parties  consent,  or  if  special  cause  is  shown, 
it  shall  be  competent  to  the  Lord  Ordinary 
to  take  the  proof  in  the  manner  provided  by  the 
first  section  of  the  statute.  But  the  condition  of 
the  competency  of  a  proof  before  the  Lord 
Ordinary  in  such  cases  is  (1)  consent  of  both 
parties,  or  (2)  special  cause  shown.  Now,  the 
only  special  cause  shown  here  is,  what  was 
suggested  by  the  respondent,  that  this  class 
of  case  was  not  suited  to  jury  trial,  but  that  to 
my  mind  is  a  general  and  not  a  speciul  cause. 
A  special  cause  would  be  one  which  was  peculiar 
to  tbe  case  before  us,  and  nothing  of  that  nature 


was  even  attempted  to  b«  shown.  I  think 
therefore  that  we  are  bound  by  the  statute,  and 
that  this  interlocutor  should  be  recalled  and  the 
case  sent  back  to  the  Lord  Ordinary  for  joiy 
triaL 

LoBD  MuBE — Until  1866  such  a  case  as  this 
could  not  have  been  tried  otherwise  than  by 
a  jury,  but  with  the  Evidence  Act  of  that  year  a 
change  was  made  in  the  law;  and  with  the 
consent  of  parties,  or  upon  special  cause  shown, 
the  case  might  be  tried  by  a  proof  before  the 
Lord  Ordinary.  In  the  present  case  there  is  no 
consent  of  parties,  and  I  agree  with  yont 
Lordship  that  no  special  cause  has  been  shoim, 
so  that  we  have  no  alternative  but  to  remit  the 
cause  to  the  Lord  Ordinary  to  be  tried  by  a  jury. 

LoBD  Seamd —  I  have  great  difSculty  in  differ- 
ing in  this  case  from  the  Lord  Ordinary.  The 
statute  says  that  upon  special  cause  sbovm 
the  case  may  be  tried  otherwise  than  by  a  jnry, 
and  the  specialty  here  is,  that  besides  this  being 
an  action  of  damages  for  seduction  there  is 
also  a  conclusion  for  aliment.  If  the  role 
be  adopted  that  such  eases  are  only  to  be 
tried  by  a  jury  we  shall  be  flooded  with  cases  of 
this  kind  which  should  undoubtedly  be  disposed 
of  in  the  Sheriff  Oourt.  Looking  to  the  rank  in 
life  of  these  parties  as  set  out  on  record,  I  ghonld 
be  disposed  to  hold  that  quite  a  snfficieut  cause 
has  been  shown  for  trying  this  qnestion  by  means 
of  a  proof  before  the  Lord  Ordinary.  I  am 
therefore  for  adhering  to  this  interlocutor. 

LoBD  Adaic — If  this  question  was  open  I 
should  be  prepared  to  send  the  case  to  be  tried 
by  proof  before  the  Lord  Ordinary,  bnt  I  fear 
we  are  not  free  in  the  matter,  but  are  tied  down 
by  the  statute.  The  pursuer  is  entitled  to  hare 
her  case  tried  by  a  jury  unless  special  canse  can 
be  shown  to  the  contrary.  It  has  been  urged 
that  the  eloquence  of  counsel  appealing  to 
the  feelings  of  a  jury  often  results  in  a  mis- 
carriage of  justice.  Bnt  the  result  of  sncfa 
an  argument,  if  given  effect  to,  is,  that  no  eases  of 
this  kind  should  ever  go  before  a  jury.  Bnt  the 
statute  says  exactly  the  opposite.  It  was  fnrther 
urged  that  the  position  in  life  of  these  parties 
rendered  such  a  mode  of  trial  undesirable,  bnt  I 
can  see  nothing  in  this  reoord  to  exclude  the 
pursuer  from  the  right  which  the  statnte  gives 
her. 

The  Oourt  recalled  the  interlocutor  and  re- 
mitted to  the  Lord  Ordinary  to  proceed  with  tfae 
adjustment  of  issues  and  the  trial  of  the  canee 
by  jury. 

Counsel  for  the  Pursuer  (Beclaimer)— C  K. 
Johnston.     Agent — Andrew  Wallace,  Solieiior. 

Counsel  for  the  Defender  (Respondent)— Go 
Agents— Wbigham  k  Cowan,  S.S.C. 
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Thursday,  November  15. 

SECOND     DIVISION. 

[Lord  Fraser,  Ordinary. 
BEGQ  V.  BEGQ. 
Hiubandand  W{f»— Decree  of  Vivoree—Bedueium 


A  wife  who  bad  been  diyoroed  for  adul- 
tery raised  an  action  for  redaction  of  the 
decree,  on  the  grotinds  (1)  that  the  material 
eridence  against  her  was  perjured,  and  (2) 
that  it  had  been  obtained  by  subornation  of 
perjury  conunitted  by  an  agent  of  the  hus- 
band.    The  Court,  reserving  opinions  on  the 
first  ground,  aUowed  proof  before  answer  of 
the  averments  with  regard  to  the  snbonia- 
tion  of  certain  witnesses. 
Ib  1886  Charles  Begg,  M.B.,  residing  at  Han- 
kow,  China,  brought  an  action  of  divorce  for 
adultery  against  his  wife  Bachsel  Isabella  Lock- 
hart  or  Menzias  or  Begg.      Upon  25th  February 
1887  decree  of  divorce  was  pronounced  by  the 
Second  Division  of  the  Court  of  Session. 

Upon  15th  December  1887  the  defender  raised 
an  action  for  lednction  of  the  said  decree,  on  the 
grronnd  that  it  was  obtained  by  an  agent  of  the 
hosbaud  having  suborned  the  witnesses  to  depone 
falsely. 

The  pursuer  in  the  reduction  produced  the 
following  affidavits  of  two  of  the  bnsbaiyi's 
witnesses  in  the  action  of  divorce  : — 

"■At  Edinburgh,  th«  14<A  day  of  June  1887 
yean, — In  presence  of  John  Walcot,  Esquire, 
one  of  Her  Majesty's  Justices  of  the  Peace  for 
the  county  of  Edinburgh;  appeared  Elizabeth 
Fairbaim,  servant,  No.  9  Bankeillor  Street, 
Edinburgh,  who,  being  solemnly  sworn,  depones 
— I  was  a  witness  at  the  trial  of  Begg  against 
Begg,  in  which  Mrs  Begg  was  divdfced  from  her 
husband,  and  I  have  now  to  state,  with  reference 
to  the  evidence  which  I  then  gave,  that  the 
greater  part  of  it  wim  untrue.  In  particular,  I 
never  heard  Mr  Phelps  call  Mrs  Begg  'Tui,'  al- 
ways Mrs  Begg,  nor  have  I  ever  seen  Mr  Phelps  in 
Mrs  Begg's  bedroom,  either  dressed  or  without 
his  coat  or  boots,  as  I  said  in  the  Court.  I 
nerer  heard  Mrs  Begg  call  Mr  Phelps  '  Sam  dear ' 
or  'Sam  darling',  and  I  never  lay  awake  to  listen 
if  he  went  downstairs  after  he  had  come  up  to 
bed.  After  he  went  into  his  room  he  closed  his 
door,  and  I  have  never  heard  him  go  downstairs 
nntil  the  following  morning  at  breakfast  time. 
I  have  never  seen  Mrs  Begg  iron  Mr  Phelps'  cuffs 
or  coUais  or  shirt.  I  have  never  seen  Mr  Phelps 
in  Mrs  Begg's  room  while  she  was  doing  her 
bair  or  washing  her  hands,  nor  have  I  ever  seen 
bim  in  Mrs  Begg's  room  after  I  came  in  with  the 
children.  The  statements  I  made  to  the  above 
effect  at  the  trial  were  nntrue.  All  which  is 
truth  as  the  deponent  shall  answer  to  God." 

'^At  Edinburgh,  the  \1th  day  of  June  1887 
yeart, — In  presence  of  John  Waloot,  Esqtiire, 
one  of  the  Magistrates  and  a  Justice  of  the  Peace 
for  the  city  of  Edinburgh  ;  appesred  Christina 
Bamsay  Fairbaim,  presently  working  in  the  brick- 
works at  Portobelio,  and  formerly  a  domestic  ser- 
vant, who  being  solemnly  sworn,  depones — I 
gave  evidence  at  the  proof  in  the  action  of  divorce 
by  Mr  Charles  Begg  against  his  wife  on  15th  July 
last.    I  have  been  very  miserable  ever  since,  see- 
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ing  that  a  number  of  the  statements  which  I  made 
then  were  nntrue,  and  I  have  since  been,  and  now 
am,  anxious  to  make  what  amends  I  can  for  the 
harm  I  then  did.  The  whole  of  the  statements 
which  I  made  as  to  the  alleged  intimacy  between 
Mr  Phelps  and  Mrs  Begg  are  not  true.  In  par- 
ticular, I  have  never  seen  Mrs  Begg  and  Mr 
Phelps  kissing  cue  another,  and  I  never  heard 
either  of  them  call  the  other  'darling.'  What  I 
stated  about  Mr  Phelps  taking  off  his  boots  in 
Mrs  Begg's  house  when  there  was  supper  was 
untrue.  I  have  never  known  them  to  be  in  the 
bedroom  together  alone  with  the  door  shut,  and 
it  is  not  the  case  that  I  found  the  bed  disarranged. 
I  never  shut  the  kitchen-door  because  of  anything 
I  saw  pass  between  Mrs  Begg  and  Mr  Phelps. 
Mrs  Begg  never  stated  to  me  that  Phelps 
was  her  step-brother,  nor  did  she  ever  say 
to  me  that  if  ever  a  divorce  was  brought 
against  her  she  would  be  able  to  work  for 
herself.  I  never  saw  Mrs  Begg  arm-in-arm 
with  Phelps  at  Portobelio  Railway  Station.  I 
am  very  sorry  for  the  barm  I  have  done,  but  I 
was  led  into  saying  the  untruths  at  the  trial,  and 
am  prepared  now  to  state  in  any  court  the  true 
facts  of  the  case.  All  which  is  truth,  as  I  shall 
answer  to  Ood." 

The  averments  on  which  the  pursuer  in  the 
action  of  reduction  relied  appear  from  the  follow- 
ing opinion  of  the  Lord  Ordinary,  who  found  the 
averments  irrelevant  and  dismissed  the  action. 

"  Optnton.— The  object  of  the  present  action 
is  to  reduce  a  decree  in  foro  pronounced  in  the 
Court  of  Session,  on  the  ground  that  the  wit- 
nesses were  perjured  and  were  suborned. 

"To  aver  that  the  witnesses  in  a  cause  were 
perjured  is  not  sufficient  in  an  action  of  reduc- 
tion. In  almost  every  case  that  is  tried  there  is 
conflicting  evidence.  Much  of  it  is  undoubtedly 
false,  and  it  is  for  the  judge  or  the  jury  to  find 
out  on  which  side  the  truth  lies.  Therefore,  an 
allegation  that  the  sucoesEfuI  party  obtained 
a  verdict  or  decree  in  consequence  of  perjured 
evidence  is  irrelevant  as  a  ground  of  reduction. 
But  the  pursuer  goes  further  than  an  allegation 
of  perjury,  and  states  that  the  evidence  given 
against  her  was  suborned  by  a  person  acting 
on  the  defender's  behalf,  and  she  maintains  that 
her  averments  on  this  head  ought  to  be  allowed 
to  be  proved.  There  can  be  no  doubt  that  subor- 
nation of  perjury  is  a  ground  of  reduction,  even 
of  a  decree  in  foro  of  the  Court  of  Session.  In 
the  case  of  Lockyer  v.  Ferryman,  June  28,  1876, 
8  B.  89C,  the  Lord  Justice-Clerk  stated  the  law 
as  follows — 'I  entertain  no  doubt  that  an 
allegation  relevantly  made,  that  a  decree  was 
obtained  by  the  successful  party  having  induced 
or  bribed  the  witnesses  to  depone  falsely,  is,  like 
any  other  fraud,  sufficient  to  rescind  or  subvert 
a  decree  so  obtained.  If  a  man  obtains  a  decree 
by  bribing  the  judge  or  by  personating  the 
creditor  in  a  debt,  the  judgment  bo  obtained 
must  yield  to  a  proof  of  the  facts.'  And  in 
the  case  of  Fortier  v.  Origor  or  Foriter.  January 
21, 1871,  9  Maeph.  448,  Lord  Cowan  expressed 
himself  as  follows— 'There  is  an  essential  dis- 
tinction between  an  allegation  of  subornation  of 
perjury  and  one  merely  of  perjury.  If  suborna- 
tion of  perjury  by  the  party  succetsful  in  the 
action  were  here  alleged,  the  conduct  of  the 
party  would  be  fraudulent;  and  inasmuch  as  a 
party  cannot  benefit  by  his  own  fault  or  fraud. 
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that  wonld  form  a  relevant  gronnd  of  redaction 
of  a  decree  alleged  to  have  been  obtained  by  such 
means.'  In  both  of  these  cases  the  allegations 
upon  which  the  decrees  were  sought  to  be 
set  aside  were  found  to  be  irrelevant  or  insuffi- 
cient, and  the  question'  now  comes  to  be, 
whether  there  ia  to  be  found  in  the  present 
record  any  relevant  statement,  SDoh  as  is  neces- 
sary to  support  a  charge  of  the  commission 
of  a  crime — Hume,  i.  381. 

"  The  pursuer's  allegations  consist  of  an  attack 
apon  the  credibility  of  five  witnesses  who  were 
examined  against  hcT.  In  the  first  place,  she 
avers  that  Christina  Ramsay  Fairbaim  gave  false 
evidence  when,  she  said  that  she  had  seen  the 
pursuer  kiss  the  man  with  whom  she  is  said 
to  have  committed  adultery,  and  that  she  had 
seen  other  familiarities  between  the  parties; 
and  it  is  averred  that  such  evidence  'formed 
a  material  part  of  the  evidence  adduced  by  her 
in  said  action."  The  advising  by  the  Judges 
in  the  Inner  House  has  not  been  reported,  and 
the  Lord  Ordinary  has  no  means  of  knowing 
what  view  they  took  of  this  girl's  evidence ;  but, 
in  80  far  as  regards  bis  own  opinion,  it  was 
80  little  material  that  he  discarded  it  altogether, 
not  because  be  did  not  think  the  girl  a  credible 
witness,  bat  because  it  was  a  point  in  the 
case  which  was  capable  of  corroboration,  and 
was  not  corroborated,  and  also  because  the 
witness  and  the  pursuer  parted  upon  unfriendly 
terms.  The  pursuer  next  attacks  the  witness 
Elizabeth  Fairbaim,  and  avers  that  she  spoke 
falsely  when  she  said  that  she  had  been  a  witness 
of  familiarities  between  the  pursuer  and  the  man. 
The  trath  or  falsehood  of  her  evidence  was 
a  matter  for  the  Court  to  judge  of,  and  the 
pursuer,  knowing  this,  makes  the  averment  that 
the  two  girls  gave  this  false  evidence  'on  the 
suggestion,  or  at  the  instigation  of  a  private 
detective  named  Alexander  Macdonald,  who  was 
employed  by  the  defender  to  concoct  and  pro- 
cure evidence  against  the  pursuer ;'  and  it  is 
said  that  he  enforced  these  suggestions  by 
'various  threats  against  them,  alleging  that  he 
would  "jail"  them  if  they  did  not  say  that 
the  particulars  he  mentioned  were  trae,  and 
urged  them  at  all  events  to  say  that  they 
heard  those  partionlara  stated.'  Now;,  the 
precise  meaning  of  this  threat  is  not  very 
obvious,  and  if  the  threat  was  issued,  it  seems  to 
~EaVe'  Ijeen  very  senseless.  How  persons  could 
have  been  induced  to  swear  falsely  by  a  threat  to 
*  jail '  them  (meaning,  it  is  supposed,  to  put  them 
in  prison)  if  they  did  not  swear  falsely,  is  really 
very  difficult  to  comprehend  when  an  appeal  to  the 
parents,  the  neighbours,  and  the  police  was  quite 
open.  There  is  here  a  want,  as  there  was  in  the 
case  of  Loekyer  v.  Ferryman,  and  in  the  case  of 
PoTtter  V.  Origor  or  Foriter,  of  any  specification 
of  the  suggestions  which  the  private  detective 
made,  or  the  time  or  place  when  be  mads  them, 
and  without  such  specification  the  averments 
are  irrelevant. 

"Lastly,  in  regard  to  this  matter  of  snboma- 
tion,  the  pursuer  charges  Frederick  Beid  and 
his  wife  Mrs  Reid  as  giving  false  evidence,  which 
is  just  a  reiteration  of  what  was  formerly  main- 
tained by  her  after  her  proof  was  led ;  and  then 
comes  this  general  averment — '  The  pursuer 
farther  believes  and  avers  that  the  said  detective 
also  visited  these  witnesses,   and  profiting  by 


their  animosity  to  the  pursuer,  induced  them  to 
give  the  said  evidence  against  her.'  This  vague 
and  general  averment  is  plainly  irrelevant. 

"But  not  contented  with  the  allegations  of 
subornation  the  pursuer  in  this  record  goes  over 
points  of  law  which  were  decided  by  the  Court. 
She  complains  that  a  motion  made  by  her  in  the 
course  of  the  proof  to  be  allowed  to  lead  additional 
evidence  for  the  purpose  of  proving  that  Christina 
Bamssy  Fairbaim  had  made  a  statement  incon- 
sistent with  her  evidence  after  that  evidence  had 
been  given  was  refused.  The  judgment  of  the 
Court  upon  this  point  is  report«a  (aegg  v.  Begg, 
Febraary  25,  1887,  U  B.  497),  where  it  was 
held  '  that  it  is  incompetent  to  recal  a  witness  to 
be  examined  as  to  statements  alleged  to  hare 
been  made  by  him  since  he  was  examined  as  a 
witness  in  contradiction  of  the  evidence  be  then 
gave.'  The  pursuer's  point  simply  comes  to  this 
(if  there  be  anything  in  it),  that  the  Coort  gave 
an  erroneous  judgment  on  a  point  of  law. 

"  Then  it  is  complained  that  the  witness  Miss 
Martha  Somerville  gave  evidence  which  'was 
disregarded  by  the  Lord  Ordinary  and  the  Court, 
on  the  gronnd  that  a  lady  friend  of  the  pursuer 
and  the  said  witness  had  written  a  letter  to  Miss 
Somerville  prior  to  her  examination  as  a  witness 
which,  it  is  believed,  affected  her  evidence,'  The 
Lord  Ordinary  and  the  Court  had  a  perfect  right 
to  disregard  her  evidence  if  they  thought  it  was 
affected  by  the  circumstance  stated,  but  it  is  not 
correct  to  say  that  it  was  entirely  disregarded  by 
the  Lord  Ordinary  and  the  Court,  for  the  Lord 
Ordinary,  at  all  events,  founded  upon  Martha 
Somerville's  evidence  as  a  ground  for  disregard- 
ing that  of  Christina  Bamsay  Fairbaim. 

"  It  is  also  further  averred  that  '  the  Lord 
Ordinary  and  the  Court,  in  pronouncing  the 
decrees  sought  to  be  reduced,  proceeded  upon 
the  evidence  of  Donald  Fraser,  now  an  innkeeper, 
and  formerly  a  sergeant  of  police  at  Fortobello, 
who  deponed  that  in  the  summer  of  1 883,  i.e. ,  from 
April  till  August,  he  often  saw  the  pursuer  and 
Mr  Phelps  together  and  alone  and  in  suspicious 
oircnmstances  and  at  untimely  hours  at  and  in 
the  neighbourhood  of  Fortobello.  The  fact  is 
that  the  pursuer  had  never  met  or  seen  Mr 
Fhelps  prior  to  the  month  of  October  1883,  and 
that  Mr  Phelps  had  not  been  iu  Fortobello  until 
September  of  that  year.'  Be  it  so.  The  Court 
had  the  right  to  give  what  weight  they  thought 
was  justly  due  to  the  evidence  of  this  witness. 
The  Lord  Ordinary  who  saw  him,  and  heard  bim 
deliver  his  evidence,  believed  him  to  be  an 
honest  man,  and  in  every  way  a  credible  witness, 
only  he  made  a  mistake  as  to  the  time,  and  this 
mistake  the  Lord  Ordinary  pointed  out  in  bis 
opinion.  The  pursuer  has  reproduced  the  cir- 
cumstance once  again.  It  was  only  a  very  small 
matter  to  which  Fraser's  evidence  applied,  and 
cannot  in  any  way  be  said  to  have  been  mate- 
rial. 

"  This  case  is  therefore  one  that  ought  to  be 
stopped  at  the  outset.  Instead  of  a  final  decree 
of  the  Court  putting  an  end  to  strife  it  would,  if 
such  an  action  as  this  were  entertained,  be  not 
the  ending  but  the  beginning  of  strife." 

The  pursuer  reclaimed. 

The  case  was  continued  to  allow  her  to  amend 
her  averments  of  subornation  of  perjury  with  the 
view  of  making  them  more  specific. 
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The  pnrsner  lodged  proposed  amendmentB, 
stating  in  full  the  evidence  Bommarised  in  the 
affidavits  above  mentioned.  She  Btated  the 
partionlars  in  which  she  alleged  this  evidence  to 
be  false  and  peijared,  and  averred  that  in  each 
particular  it,  along  with  the  evidence  of  a  Mr 
and  Mrs  Heid,  was  pRx^nred  by  subornation  of 
perjury  ou  the  part  of  the  defender,  or  of  bis 
agent  Alexander  Macdonald,  a  private  detective 
acting  on  bis  instructions,  and  who,  she  averred, 
was  employed  by  the  defender  to  get  up  the  case 
against  her,  and  was  supplied  by  the  defender 
with  funds  for  that  purpose. 

When  the  case  was  again  called,  the  piusuer 
argned — The  averments  were  now  relevant.  They 
gave  sufficient  notice  to  the  other  side  of  what 
the  pursuer  intended  to  prove,  and  that  was  all 
she  was  called  apon  to  do.  The  allegations  need 
not  be  as  specific  as  in  a  criminal  indictment. 
The  pnrsner  by  these  averments  had  gone  fur- 
ther than  merely  making  allegations  that  the 
evidence  of  certain  witnesses  was  false  ;  she  had 
alleged  that  Macdonald,  as  an  agent  for  the 
pnrsner,  had  gone  to  certain  persons  and  ob- 
tained false  evidence  by  subornation  of  perjury. 
That  was  the  element  wanting  in  the  case  of 
ftrsler  v.  Origor  or  Fortter,  January  21,  1871, 
9  Macph.  448.  The  case  of  Loekyer  v.  Ferry- 
man, quoted  by  the  Lord  Ordinary,  could  not  be 
an  authority,  as  that  was  an  extreme  case,  brought 
thirty  years  after  the  alleged  hints  on  whiob  the 
reduction  was  sought. 

The  respondent  argued — The  averments  were 
not  relevant.  The  evidence  of  the  witness 
Christina  Fairbairn  was  not  material,  the  Lord 
Ordinary  and  the  Inner  House  having  both  dis- 
regarded it,  and  besides,  at  the  previous  trial  an 
unsuccessful  attempt  had  been  made  to  show 
that  her  evidence  was  false.  The  evidence  of 
Elizabeth  Fairbairn  was  certainly  not  disregarded 
by  the  Judges,  but  there  was  sufficient  evidence 
to  warrant  decree  apart  from  it.  It  was  not 
averred  that  the  pursuer  was  personally  cognisant 
of  the  actings  of  Macdonald,  even  if  the  aver- 
ments as  to  the  latter  were  sufficient — Loekyer  v. 
Penyman,  June  28,  1876,  3  B.  882. 

At  advising — 

Ik>bd  Youno — I  was  not  one  of  the  Judges  who 
heard  the  previous  action  of  divorce.  I  am  there- 
fore not  intimate  with  the  facts  of  it,  but.  I  have 
regarded  this  action,  which  has  been  raised  for 
the  purpose  of  reducing  the  decree  in  that  action 
of  divorce,  as  raising  questions  of  the  highest 
importance.  The  original  action  of  divorce  was 
begun  in  1886,  and  decree  was  6ually  pronounced 
in  1887.  In  the  latter  part  of  the  same  year 
this  action  was  brought,  and  it  is  founded  sub- 
stantially upon  the  ground  that  the  evidence 
upon  which  that  decree  proceeded  was  false  and 
perjured  evidence,  and  not  merely  that  the  decree 
proceeded  upon  an  erroneous  view  of  that  evi- 
dence. It  is  not  merely  said  that  there  was  an 
exaggerated  view  of  the  facts  given,  but  further, 
that  this  false  evidence  had  been  of  service  in 
the  cause,  and  had  been  material  in  the  view  of 
tha  Court  in  granting  the  deoree  they  did,  and 
that  it  had  been  procured  by  an  agent  for  the 
husband  by  crime  of  subornation  of  perjury.  I 
am  not  prepared  just  now  to  give  any  opinion  on 
the  question  whether  a  decree  in  an  action  of 
divorce  or  any  other  decree  of  this  Court  may  be 


set  aside  in  an  action  of  reduction  upon  the 
ground  that  the  evidence  upon  which  the  Court 
proceeded  in  giving  judgment  was  false  and  per- 
jured.   I  do  not  need  to  express  an  opinion  upon 
that  point.     We  are  told  that  there  is  no  judg- 
ment upon  the  point,  although  there  are  obiter 
dicta  to  the  effect  that  a  reduction  would  not  be 
entertained,  and  I  desire  to  reserve  my  opinion. 
But  it  is  in  some  respects  a  different  question, 
and  a  more  extensive  one,  whether  it  is  not 
a  relevant   ground   of    reduction   that  a  party 
should  aver  that  a  decree  against  him  was  obtained 
by  means  of  evidence  procured  by  subornation 
of  perjury.     It  does  not  seem  doubtful  to  me 
that  if  it  was  established  that  a  ninn  bad  procured 
decree  of  divorce  against  his  wife  by  means  of 
perjured  evidence,  procured  either  through  his 
agent  or  by  himself,  that  that  decree  could  not 
stand  whatever  might  be  the  means  necessary  for 
getting  rid  of  it.    I  do  not  think  it  necessary  to 
give  any  opinion  upon  the  relevancy  of  tbe  action, 
or  whether  the  decree  could  be  reduced  even  if 
it  were  proved  that  certain  evidence  was  false, 
but  the  averments  are  such  that  I  think  it  would 
be  expedient  for  the  parties  and  justifiable  for 
the  Court  to  see  bow  the  facts  really  stand  before 
deciding  the  legal  questions,  or  saying  anything 
as  to  the  materiality  of  the  evidence  given -by 
the  witnesses,  except  that  the  Court  proceeded 
to  a  certain  extent  upon  the  evidence  of  one  of 
them.     It  is  averred  that  the  pursuer's  case  had 
been  handed  over  to  Macdonald,  that  he  went 
about  procuring  false  evidence,  and  that  he  got 
these    girls,   partly    by   means    of    bribes    and 
partly  by  threats,  to  give  false  evidence.     The 
general  result  of  it  has  been  stated  in  the  affi- 
davits produced  by  the  pursuer,  and  a  fuller 
and   more   particular   account    has    been   given 
in  tbe  proposed  amendments.     It  comes  to  this, 
that    the  defender    and    the   co-respondent    in 
the  action  of  divorce  acted  in  an  unbecoming 
manner  which  indicnted  some  immoral  conuec- 
tiou  between  them,  and  all  the  evidence  of  the 
Fairbairns  is  confined  to  matter  tending  to  prove 
exhibitions,  of  a  character  favouring  the  idea, 
that  they  were  significant  of  adultery.     Now,  the 
averment  in  this  case  is,  that  all  this  evidence  was 
false  in  the  knowledge  of  the  wituesses,  but  that 
they  were  urged  to  give  it  by  Maodonald's  threats 
and  bribes.     If  the  evidence  on  this  matter  were 
taken  by  a  short  inquiry,  a  much  easier  issue 
would  be  left  for  us  to  decide  than  the  very 
difficult    questions   of  law   which    might    arise 
on  the  case  as  it  stands  at  present.    The  question 
then  would    be  whether  or   not   tbe  evidence 
of  these  girls  was  false,  and  was  induced  by 
Macdonald's    machinations.       If    the  ,  pursuer 
failed  to  establish  her  contention  that  the  evi- 
dence at  the  former  trial  was  false,  then  there  is 
an  end  of  the  matter.     If,  however,  the  pursuer 
should  succeed  in  proving  that  their  evidence 
was  perjured,  then  serious  questions  of  law  would 
emerge,  but  we  should  have  all  the  circumstances 
before  us.     I  think  that  we  should  allow  a  proof 
before  answer  with  respect  to  the  averments  that 
the  pursuer  makes  in  regard  to  the  evidence 
of  the  Fairbairns. 

LoBD  KuTHEBFUBD  Clabk— I  also  agree  that 
we  should  allow  a  proof  before  answer,  but 
nothing  more  at  present.  I  would  in  the  mean- 
time rather  refrain  from  making  any  observa- 
tions on  the  matter. 
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LoxD  liKB  and  the  Lobd  Justiob-Glxbx 
oonoorred. 

The  Conrt  allowed  a  proof  before  answer  as 
to  the  ayermenta  of  the  witnesseB  Fairbaim. 

Coanael  for  the  Appellant — Gloag — G.  W.  Bar- 
net.     Agent — Kobert  Stewart,  B.S.O. 

Connsel  for  the  Reclaimer — J.  B.  Balfour,  Q.O. 
— Jameson.    Agents — Stewart  &  Stewart,  W.S. 


Thursday,  November  15. 

SECOND    DIVISION. 

[Sheriff  Conrt  of  Ayrshire. 
THE  GLASGOW  AND  SOUTH-WESTERN  RAIL- 
WAT  COMPANY   V.  BOYD,  OILUOUR,  & 
COMPANY  AND  OTHERS. 
Proceti — Appeal—Competency— Court  of  Seuion 
^ct  1868,  tee.    71— A.  8.,  March  10,  1870— 
Omitiion  to  Lodge  Print*  in  Time. 

In  an  appeal  from  the  Sheriff  Conrt  the 
appellant  failed  to  lodge  prints  within  four- 
teen   days  after   the   Clerk    of    Conrt  had 
reoeiTed  the  process,  in  terms  of  A.S.,  March 
10,  1870,  sec.  8  (3),  the  appeal  having  been 
taken    by  mistake    to    the   First   Diyision 
instead  of  the  Second  DiVision.     The  Court, 
in  the  circumstances,  and  in  view  of  the  fact 
that  no  prejudice  had  been  suffered  fay  the 
respondents,   repelled  an  objection   to   the 
competency. 
The  Act  of  Sederunt  of  March  10,  1870,  which 
regulates  the    Conrt    of  Session  Act  1868  (31 
and  82  Vict.   cap.   100),  sec.   71,   provides,   in 
regard  to  appeals  from  inferior  courts — "8  (2) 
The  appellant  shall,  during  vacation,  within  four- 
teen days  after  the  process  has  been  received  by 
the  Clerk  of  Court,  deposit  with  the  said  clerk  a 
print  of  the  note  of  appeal,  record,  interlocutors, 
and  proof,  if  any,  .  ,  .  and  the  appellant  shall 
upon  the  box-day  or  sederunt-day  next  follow- 
ing  the  deposit  of  such  prints  with  the  clerk, 
box  copies  of  the  same  to  the  Conrt.     And  if 
the   appellant  shall  fail  within   the  said   period 
of    fourteen    days    to   deposit   with    the    Clerk 
of   Court,  as   aforesaid,  a   print   of  the  papers 
required,  or  to  box  the  same  as  aforesaid  on  the 
box-day  or  sederunt-day  next  thereafter,  he  shall 
be  held  to  have  abandoned  his  appeal,  and  shall 
not  be  entitled  to  insist  therein,  except  upon 
being  reponed  as  hereinafter  provided.    Section 
3  provides  for  reponing  on  cause  shown  within 
eight    days    after    the   appeal    has    been    held 
to  be  abandoned — "(5)   On  the  expiry  of  the 
■aid  period  of  eight  days  after  the  appeal  has 
been  held  to    be    abandoned    as    aforesaid,   if 
the  appellant  shall  not  have  been  reponed,  and 
if  the  respondent  does  not  insist  in  the  appeal, 
the  judgment  or  judgments  complained  of  shall 
become  flnal,  and  shall  be  treated  in  all  respects 
as  if  no  appeal  had  been  taken  against  the  same, 
and  the  Clerk  of  Conrt  shall  further  re-trausmit 
the  process  to  the  Clerk  of  the  Inferior  Court," 

Upon  2gth  June  1887  the  Sheriff-Substitute 
of  Ayrshire  at  Kilmarnock  (Haij/)  decerned  in 
favour  of  the  pursuers  in  this  action. 


The  defenders  appealed  to  the  First  Division 
of  the  Court  of  Session,  and  upon  8th  March 
1888  the  Second  Division,  to  which  the  case  had 
been  transferred,  allowed  the  record  to  be 
amended  in  terms  of  a  minuto  lodged  for  the 
defenders. 

Upon  15th  March  1888  the  Court  recalled  in 
hoe  itatu  the  said  interlocutor  of  the  SherilF- 
Substitnte,  and  remitted  the  case  to  the  Sheriff 
with  instructions  to  allow  the  parties  a  proof  of 
their  respective  averments  under  the  reoord 
as  amended.  The  Sheriff-Substitute  accordingly 
again  allowed  the  parties  a  proof,  and  npon  S9th 
June  1888  he  issued  an  interloontor  by  which  he 
"repelled  the  defences,  and  decerned  against  the 
defenders  in  terms  of  the  prayer  of  the 
petition." 

The  defenders  appealed  to  the  First  Division  of 
the  Court  of  Session  npon  25th  July  1888,  and 
the  appeal  was  noted  as  received  by  the  acting 
Depute  Clerk  of  Session  on  26th  July  1888.  The 
amended  record,  proof,  and  interlocutors  were 
not  boxed  to  the  Court  until  4th  September  1888. 
When  the  case  was  put  out  for  hearing  upon  15th 
November  the  pursuers  objected  to  the  com- 
petency of  the  appeal  on  Uie  ground  that  the 
defenders  had  failed  to  comply  with  the  Act  of 
Sederunt  10th  March  1870  in  not  boxing  the 
prints  in  the  appeal  within  fourteen  days  from 
the  26th  of  July. 

The  pursuers  argued — The  prints  ought  to 
have  been  boxed  to  the  Conrt  on  the  first  box 
day  in  vacation,  which  fell  on  17th  Angnst,  and 
if  not  boxed  by  that  time,  then  the  defenders 
could  have  applied  within  the  next  eight  days  to 
be  reponed.  But  they  did  neither  of  those 
things.  When  the  days  for  reponing  had  elapsed, 
the  Clerk  of  Court  ought  to  have  marked  npon 
the  proceedings  the  intimation  given  in  the  Act 
of  Sederunt,  and  re-transmitted  the  process  to  the 
Sheriff  Court.  But  the  defenders  in  this  case 
borrowed  the  process,  and  so  prevented  the  clerk 
from  re-transmitting  the  process  according  to  his 
duty.  The  appellants  mnst  be  held  to  have 
abandoned  their  appeal,  and  the  judgment  of  the 
Sheriff-Substitute  bad  become  final.  In  the  cases 
quoted  by  the  defender  the  parties  had  printed 
and  boxed  some  part  of  the  necessary  prints,  and 
were  consequently  allowed  to  print  others,  bat  in 
no  case  had  the  parties  omitted  to  print  all  the 
papers,  and  yet  had  been  allowed  to  prosecute 
their  appeal — Park  v.  Weir,  October  15,  1874, 
12S.L.R.  11. 

The  defenders  argued — The  delay  had  arisen 
through  a  mistake  of  the  country  agent,  who  had 
appealed  the  case  to  the  First  Division  when  he 
ought  to  have  appealed  it  to  the  Second  Divi- 
sion, and  the  agents  in  town  did  not  become  aware 
of  the  facts  in  time.  But  the  Court  had  a  discre- 
tion in  the  matter,  and  where  no  delay  had  been 
occasioned  the  appeal  would  be  regarded  as  com- 
petent, although  the  terms  of  the  Act  of  Sede- 
runt had  not  been  strictly  complied  with.  Here 
the  prints  had  been  boxed  by  4  th  September, 
and  no  prejudice  had  resulted —  Walker  v.  Beid, 
May  12,  1877,  4  R.  714;  Tovng  v.  Drovm,,  Feb- 
ruary 19,  1876,  2  K.  457 ;  iMttimer  v.  Andenon, 
December  20,  1881,  9  R.  871 ;  Robertxm.  v.  Bar- 
day,  November  27,  1877,  5  R.  267;  Oreig  r. 
Sutherland,  November  8,  1880,  8  R.  41. 

At  advising— 
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liOBD  JasnoB-CumK— The  respondents  in  this 
appeal,  who  hold  a  judgment  in  their  faTonr  by 
the  Sheriff-Sabstitnte  of  Ayrshire,  object  to  the 
competency  of  the  Court  taking  np  and  disposing 
of  the  appeal  on  its  merits,  maintaining  that 
vnder  the  8d  clause  of  the  Act  of  Sederunt  of 
1870,  regulating  the  preliminary  procedure  in 
such  appeals,  this  appeal  has  fallen,  and  cannot 
be  now  considered  by  the  Court  of  Session. 

The  facts  are  that  the  dafenders  on  25th  July 
noted  the  appeal,  and  the  process  was  transmitted 
on  26tb  July  to  the  Clerk  of  Session.  According 
to  the  Act  of  Sederunt  the  appellants  should  have 
boxed  the  prints  of  the  proceedings  on  the  box- 
day  in  August.  This  they  did  not  do.  They  had 
it  in  their  power  within  eight  days  to  apply  to 
the  Lord  Ordinary  on  the  Bills,  and  to  show 
cause  why  they  should  still  be  allowed  to  box  the 
papers.  This  also  was  not  done.  The  papers 
were  boxed  on  the  13th  of  September,  being  the 
second  box-day,  having  been  lodged  with  the 
Clerk  on  4th  September.  When  the  eight  days 
bad  expired,  the  next  step  in  ordinary  course 
would  have  been  for  the  Clerk  of  the  Court  of 
Session  to  mark  the  process  with  a  note  that  the 
appeal  had  fallen,  and  to  re-transmit  it  to  the 
Sheriff  Court.  This  was  not  done  either. 
Accordingly  the  appeal,  which  was  to  the  First 
Dirisiou  of  the  Court,  came  np  there  for  hearing, 
when  the  respondents  took  objection  to  the  com- 
petency of  proceeding  with  it  in  respect  of  the 
facts  I  have  stated.  The  First  Division  trans- 
ferred the  case  to  this  Division,  and  the  question 
on  the  competency  is  again  raised. 

As  regards  the  cause  of  the  omission,  I  think 
it  must  be  taken  to  be  the  fact  that  the  failure  in 
this  case  to  box  the  prints  within  the  time  pre- 
scribed was  due  to  inadvertence — and  to  inadvert- 
ence only — although  I  cannot  help  saying  that 
the  circumstances  suggested  by  the  defenders  as 
accounting  for  the  mistake  seem  to  me  to  be  of 
the  most  shadowy  description,  the  only  sugges- 
tion being  that  the  appeal  was  marked  to  the 
First  Division,  although  the  proof  to  which  the 
appeal  referred  had  been  taken  on  remit  from 
this  Division.  How  that  fact  should  have  made 
any  difference  in  the  conduct  of  the  detail  busi- 
ness of  lodging  papers  I  have  not  been  able  to 
see.  I  presume  it  most  have  been  from  some 
practice  of  communication  between  the  officials 
in  the  office  and  tbe  clerks  of  agents,  but  this  is 
by  no  means  clear.  The  real  question,  however, 
is  whether  the  penalty  for  the  inadvertent  omis- 
sion must  be  tbe  loss  of  the  right  to  prosecute  the 
appeal,  with  the  result  that  the  judgment  of  the 
Sheriff-Substitute  is  stamped  with  finality. 

The  pursuers  maintain  that  this  must  be  the 
result.  I  think  Mr  Asher  pressed  his  contention 
go  far  as  to  argue  that  on  the  day  after  tbe  expiry 
of  the  reponing  days  tbe  power  of  the  Court  to 
take  np  and  consider  the  appeal  absolutely  ceased, 
and  that  whether  tbe  process  had  been  transmitted 
back  to  the  Sheriff-Clerk  or  not  it  was  no  longer 
before  and  could  not  be  dealt  with  in  any  way  by 
the  Conrt  of  Session. 

I  do  not  think  that  in  view  of  what  has  already 
been  done  by  the  Court  in  previous  oases  any 
snch  contention  can  be  given  effect  to.  For  in 
Bomerous  cases  the  question  has  been  considered 
on  the  merits,  with  the  result  that  in  some  of 
tbem  the  appeal  has  been  allowed  to  proceed,  a 
remit  which  coold  not  have  followed  had  tbe 


Conrt  felt  itself  compelled  to  hold  that  by  the 
mere  lapse  of  the  time  prescribed  by  tbe  Act  of 
Sederunt  they  had  ceased  to  have  any  power  over 
the  process,  and  could  not  write  upon  it. 

I  cannot  therefore  give  effect  to  the  very  broad 
and  sweeping  view  which  was  pressed  on  ns  in 
debate  that  the  lapse  of  the  time  fixed  by  the  Act  of 
of  Sederunt  operates  asa  removal  of  the  processout 
of  the  Court  of  Session,  so  that  we  are  precluded 
from  dealing  with  it  whatever  may  be  the  cir- 
cumstances of  the  case  as  regards  the  failure  to 
box  papers. 

But  then  it  is  contended  that  the  failure  makes 
it  imperative  upon  the  Court  to  hold  it  incom- 
petent to  proceed  to  hear  and  dispose  of  the 
appeal  upon  the  merits,  and  that  tbe  judgment 
of  tbe  Sheriff  must  be  held  to  be  final.  At  first 
sight  there  is  great  force  in  this  objection  when 
the  words  of  the  Act  of  Sederunt  are  considered, 
which  are  very  distinct. 

We  have  thought  it  advisable  to  consult  the 
other  Division  of  the  Court,  and  the  conclusion 
which  I  have  to  state  is  that  at  which  we  have 
arrived  after  consultation. 

Had  it  been  clear  that  the  Court  are  bound  to 
regard  a  provision  of  an  Act  of  Sederunt  as  being 
equivalent  to  a  statutory  enactment,  I  should 
have  been  unable  to  hold  otherwise  than  that  the 
defenders'  appeal  had  fallen,  and  that  it  was  not 
in  tbe  power  of  the  Court  to  replace  them  in  the 
position  of  being  able  to  prosecute  that  appeal 
now. 

But  this  is  not  the  view  that  has  been  taken 
in  previous  cases.  Tbe  Court  have  invariably 
held  that  they  were  entitled  to  consider  whether 
the  circumstances  of  the  case  made  it  necessary 
to  enforce  the  Act  of  Sederunt  to  the  effect  of 
precluding  the  party  in  default  from  proceeding 
with  this  appeal.  They  have  thought  them- 
selves entitled  to  consider  what  was  the  inten- 
tion in  passing  the  Act  of  Sederunt,  and  having 
regard  to  that  intention,  whether  there  was  in 
the  particular  case  ground  for  enforcing  its 
penal  provisions.  Thus  the  Lord  President  in 
Taylor  or  Young  v.  Brown,  February  19,  1876, 
2  B.  370,  says— "According  to  the  Act  of  Sede- 
runt this  is  a  good  objection.  But  I  confess  to  a 
reluctance  to  sustain  so  technical  an  objection  if 
it  is  possible  to  get  the  better  of  it.  Now,  it  is 
important  to  observe  that  the  provision  founded 
on  occurs  in  the  Act  of  Sederunt  and  not  in  tbe 
statute.  The  regulation  is  made  in  place  of  the 
71st  section  of  the  statute,  and  it  is  important  to 
observe  that  under  section  71  this  objection  would 
not  have  been  fatal.  Therefore  the  objection 
stands  on  a  regulation  of  a  form  of  process  made 
by  the  Court.  When  we  are  satisfied  that  under 
an  Act  of  Sederunt  only  a  formal  and  innocent 
omission  has  been  made  we  may  allow  the  thing 
to  be  rectified."  And  again  in  Latiimer  Ander- 
*on  V.  WigJU,  December  20,  1881,  9  R.  370,  big 
Lordship  said — "I  think  this  case  falls  within 
the  principle  of  the  case  of  Young  v.  Brown, 
rather  than  of  Robertton  v.  Barclay.  In  the  latter 
case  there  was  an  entire  failure  to  print.  The 
appellant  had  not  even  attempted  to  take  any 
step  to  print  and  box  the  appeal,  and  it  was  held 
that  he  had  no  excuse.  The  only  excuse  that  was 
offered  was  that  there  bad  been  verbal  and 
obviously  useless  attempts  to  settle  the  case, 
which  certainly  did  not  justify  the  omission  to 
prepare  the  prints.     In  the  case  of   Young  ▼. 
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Broan  there  was  a  failure  to  print  a  part  of  what 
is  required  by  the  Act  of  Sederunt — a  part"  no 
doubt  which  was  of  less  importance  to  the  cause 
than  that  which  has  been  omitted  here — bat  I  do 
not  know  that  that  fact  will  make  any  difference 
in  the  question  whether  the  Act  of  Sederunt  has 
been  violated  or  not." 

It  also  very  clearly  appears  from  the  cases 
already  decided  that  the  Court  have  held  the 
intention  of  the  Act  of  Sederunt  to  be  to  pre- 
vent the  delay  in  procedure,  which  the  failure 
to  box  papers  in  due  time  tends  to  cause,  to 
the  detriment  either  of  the  interests  of  the 
opposing  litigant,  or  of  the  despatch  of  the 
bosiness  of  the  Court ;  in  short,  that  its  penal 
action  is  directed  against  dilatory  tacticii,  or,  to 
use  the  word  of  the  Lord  President  in  Robertson 
V.  Barclay,  November  27,  1887,  5  R.  257— "One 
of  the  leading  objects  of  all  recent  legislation  and 
of  the  Acts  of  Sederunt  relative  to  procedure  is 
that  the  procedure  of  the  Court  should  be  ex- 
pedited, and  the  tendency  of  recent  legislation 
in  this  direction  is  very  peremptory.  Here  the 
party  has  a  certain  term  assigned  to  him  for 
lodging  his  printed  papers.  If  he  does  not 
lodge  them  timeously  he  is  held  to  have  aban- 
doned his  appeal.  But  this  indulgence  is  con- 
ceded to  him,  that  within  eight  days  after  the 
term  has  elapsed  he  may  move  the  Court  to 
repoue  him.  But  the  Act  of  Sederunt  requires 
that  that  shall  not  be  done  unless  upon  cause 
shown. " 

Now,  this  being  the  manner  in  which  cases 
of  failure  to  box  prints  have  been  dealt  with 
hitherto,  what  is  the  case  here?  It  is  not 
suggested  that  the  defenders  did  not  box  papers 
because  they  desired  delay,  or  that  in  point  of 
faot  any  delay  was  or  could  have  been  caused  by 
the  failure  to  box.  It  was  admittedly  an  en- 
tirely unintentional  mistake  which  did  not  de- 
lay by  one  day  the  business  of  the  Court,  or 
cause  any  inconvenience  or  hardship  to  the  pur- 
suers. The  box-day  was  in  August,  the  prints 
were  lodged  early  in  September,  and  the  Court 
did  not  meet  for  business  till  the  16th  of 
October.  The  spirit  and  intention  of  the  Act 
of  Sederunt,  of  which  the  Lord  President  spoke 
in  the  case  of  Robertson  v.  Barclay,  were  thus 
in  no  way  violated  by  what  occurred.  What 
was  done  was  not  done  in  pursuance  of  off- 
putting  tactics,  and  did  not  cause  any  delay  or 
inconvenience  whatever. 

The  case  therefore  falls  to  be  considered  in  the 
light  of  those  decisions  under  which  appeals 
have  been  allowed  to  proceed  notwithstanding 
the  failure  to  box  prints  of  parts  of  the  process 
required  by  the  Act  of  Sederunt  to  be  boxed. 
Now,  in  the  case  of  Taylor  or  Voung  v.  Brown 
the  note  of  appeal,  which  is  one  of  the  things 
specified,  was  by  inadvertence  not  boxed.  Not- 
withstanding this  it  was  held  that  the  Court 
could  proceed  to  hear  and  dispose  of  the  appeal, 
and  that  they  were  not  compelled  by  the  terms 
of  the  Act  of  Sederunt  to  hold  that  the  appeal 
had  lapsed.  The  only  difference  between  that 
case  and  the  present  is  that  there  the  appellant  was 
in  default  as  regarded  only  one  of  the  many 
things  required  by  the  Act  of  Sederunt.  Does  it 
make  any  difference  that  here  the  omission  is  not 
one  of  the  prescribed  things,  but  of  all?  It  does 
not  appear  to  me  tbat  it  makes  any  difference  in 
principle.    Equally  in  both  cases  the  omission 


was  a  substantial  omission,  but  equally  in  both 
it  was  unintentional,  harmless  to  the  interests  of 
the  opposite  party,  and  had  and  could  have  no 
injurious  effect  upon  the  progress  of  the  business 
of  the  Court.  I  am  of  opinion  that  in  these  cir- 
cumstances the  decisions  already  given  by  the 
Court  are  authorities  for  holding— (1)  That  it  is 
not  imperative  on  the  Court  to  put  in  force  the 
penal  provisions  of  the  Act  of  Sederunt ;  and  (2) 
that  the  circumstances  of  this  case  do  not  call 
for  an  infliction  of  these  penal  provisions. 

I  am  therefore  in  favour  of  repelling  the  ob- 
jection to  the  competency  of  the  appeal. 

LoBD  YouNO — ^The  objection  which  has  been 
taken  to  the  competency  of  the  appeal  in  this 
case  is  one  of  a  most  technical  character.  The 
objection  comes  to  this,  that  whereas  according 
to  the  provisions  of  the  Act  of  Sederunt  of  1870 
these  prints,  which  comprise  the  whole  proceed- 
ings in  the  case,  ought  to  have  been  deposited 
with  the  Clerk  of  Court  upon  the  10th  August 
and  boxed  to  the  Court  upon  the  17th  August, 
were  in  reality  not  lodged  until  the  4th  Septem- 
ber, and  were  not  boxed  until  the  13th  of  that 
month.  But  the  contention  of  the  respondents 
is  that  under  the  imperative  provisions  of  the 
Act  of  Sederunt  we  mast  hold  that  in  these  cir- 
cumstances the  appeal  has  been  abandoned,  and 
that  the  Sheriff's  judgment  upon  the  merits  of  the 
case  is  final ;  tbat,  however  just  we  may  think  it, 
no  relief  should  be  given  to  the  appellant,  even 
although  no  harm  has  resulted  to  the  respon- 
dents. I  must  repeat  what  I  have  said  before, 
that  I  doubt  whether  the  Court — whether  it  be 
the  whole  Court  or  a  Division  of  the  Court — is 
precluded  by  the  terms  of  an  Act  of  Sederunt 
from  doing  whatever  it  thinks  justice  and  equity 
demand  should  be  done.  I  do  not  know  whether 
it  was  conceded,  or  even  argued,  that  the  only 
remedy  for  hardships  resulting  from  construing 
the  terms  of  this  Act  of  Sederunt  in  the  way  we 
are  asked  to  construe  them  would  be  by  the  pass- 
ing of  another  Act  of  Sederunt  granting  the  re- 
lief sought.  That  might  be  the  strictly  techni- 
cal way  of  doing  what  the  Court  thought  the 
equity  and  jnstice  of  the  case  demanded.  The 
idea  of  the  Court  in  making  an  Act  of  Sederunt 
is  to  compose  a  rule  for  its  own  practice  and  pro- 
cedure, and  to  announce  to  the  agents  practising 
before  the  Court  what  procedure  will  as  a  rule 
be  generally  followed,  but  whether  that  rule  is 
such  as  to  preclude  us  from  doing  what  we  think 
to  be  just  and  right  in  individual  cases  is  a  ques- 
tion that  is  not  necessary  to  be  considered  here, 
although  I  have  a  very  strong  opinion  upon  the 
subject. 

I  do  not  know  why  the  first  case  which  was 
cited  to  us  should  not  be  taken  as  an  authority 
for  this  case.  In  fact,  the  case  of  Walker  v. 
Reid  seems  to  be  on  all  fours  with  this  oase.  I 
shall  read  the  rubric — "In  an  appeal  from  the 
Sheriff  Court  the  appellant  omitted  to  lodge 
prints  within  fourteen  days  after  the  process  had 
been  received  by  the  Clerk  of  Court,  as  reqtiired 
by  sec.  3,  sub-sec.  1,  of  A.S.,  March  10, 1870,  the 
agent  having  by  mistake,  as  the  day  for  lodging  fell 
in  vacation,  lodged  them  on  the  box  day  instead. 
An  objection  having  been  taken  by  the  respon- 
dent to  the  competency,  the  Court  in  the  circum- 
stances overruled  the  objection,  and  sent  the  case 
to  the  roll."     The  mistake  of  the  agent  in  that 
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oaBe  consisted  in  thinking  thst  the  term  of  four- 
teen dajs  did  not  iron  daring  the  vacation  as 
well  as  daring  session,  and  he  had  an  impres- 
sion— a  mistaken  impression  as  it  tnrned  ont — 
that  he  shoald  lodge  the  prints  in  the  case  upon 
the  first  box-day,  and  not  at  the  end  of  the  four- 
teen days.  It  was  a  mistake,  and  led  to  the  Tio- 
latibn  of  the  Act  of  Sederunt,  as  the  prints  were 
not  lodged  at  the  time  appointed  by  the  Act. 
Here  the  prints  should  have  been  lodged  upon 
the  10th  August,  they  were  not  lodged  till  the 
1th  September;  they  should  have  been  boxed 
apon  the  17th  Angnst,  they  were  not  boxed  nntil 
the  11th  September.  In  that  case  there  was  a 
mistake  which  led  to  the  yiolation  of  the  Act  of 
Sederunt ;  in  this  case  it  was  an  oversight.  la 
that  case  the  Court  granted  the  relief  asked;  they 
did  not  think  that  it  was  imperative  upon  them 
under  the  Act  of  Sederunt  to  hold  that  the 
appeal  had  been  abandoned  when  in  reality  it 
bad  not  been  abandoned.  They  were  pressed  to 
say  that  it  was  abandoned  under  the  terms  of 
the  Act,  bat  they  allowed  it  to  proceed.  In  that 
case  I  was  called  in  to  make  a  quorum,  as  the 
Lord  Jusiioe-Clerk  was  absent,  and  I  said — "It 
must  always  be  in  the  power  of  the  Court  to  do 
justice  in  any  case  of  this  kind,  and  relieve  a  party 
of  so  severe  a  penalty,  following  on  so  critical 
a  oonstruclion  of  what  after  all  is  only  a  rule  of 
the  Court,  laid  down  by  the  Court,  for  its  own 
guidance,  with  notice  to  parties  and  practi- 
tioners. We  may  advantageously  and  whole- 
somely make  stem  regulations  in  order  to 
check  appeals  taken  merely  for  delay  or 
other  improper  purpose,  but  it  is  a  strong  thing 
to  say  that  by  any  words  of  ours  in  an  Act  of 
Sederunt  we  preclude  ourselves  from  doing  what 
we  think  justice  in  any  particular  case,  and  that 
the  accidental  and  harmless  delay — it  may  be  of  a 
day  or  an  hour — will  make  judgment  final  which 
is  by  the  law  of  the  land  subject  to  review." 
That  was  my  opinion  then,  and  I  adhere  to  it 
now. 

Now,  that  judgment  granted  relief  notwith- 
standing the  terms  of  the  Act  of  Sederunt  had 
been  broken.  I  shoald  be  prepared  to  read  in 
to  every  Act  of  Sederunt,  as  incidental  to  its 
terms,  that  notwithstanding  the  terms  of  the  Act 
it  should  be  within  the  power  of  the  Judge  who 
tries  the  cause  to  give  the  relief  to  any  of  the 
parties  in  the  case  which  he  thought  justice 
and  equity  demanded.  I  am  of  that  opinion 
here.  Indeed,  it  is  indisputable  that  if  we 
have  the  power  to  give  the  appellant  here 
the  relief  which  he  asks  it  would  be  wise  and 
discreet  in  ns  to  exercise  it,  and  we  have 
the  power  to  grant  that  relief  unless  we  have 
deprived  ourselves  of  it.  I  think  that  it  is  in  the 
power  of  either  Division  of  the  Court,  or  of  the 
Lord  Ordinary  who  is  trying  the  case,  to  give 
such  relief  as  may  be  demanded  in  the  circum- 
stances of  each  case.  If  it  was  not  so,  what  would 
the  result  be  1  For  example,  this  is  said  to  be  a 
test  case.  The  whole  sum  in  dispute  here,  soma 
£800,  though  it  might  have  been  a  great  deal 
more,  has  been  decerned  for  by  the  judgment  of 
the  Sheriff,  and  bis  judgment  might  have  had  to 
be  held  as  a  final  one,  because  by  the  result  of 
an  innocent  oversight  of  the  agent  of  one  of  the 
parties  that  party  was  held  to  have  abandoned 
the  appeal.  It  was  urged  that  the  mistake  could 
have  been  set  right  by  a  reduction  of  the  decree. 


Just  consider  what  would  have  been  the  result 
if  that  suggestion  could  be  adopted.  I  should 
doubt  if  a  redaction  could  have  been  brought, 
but  suppose  it  could,  and  the  whole  action  tried 
over  again  in  that  process,  what  results  would 
the  Act  of  Sedenmt  have  brought  about  ?  The 
Act  was  passed  to  prevent  delay  and  to  expedite 
business  as  affording  economy  in  the  carrying  on 
of  actions  in  the  Court  of  Session,  and  I  suppose 
that  it  is  in  the  interest  of  despatch  and  economy 
that  an  action  of  redaction  should  be  necessary 
to  enable  the  appellant  to  bring  forward  his  case. 
I  do  not  think  that  it  could  be  done,  but  even  if 
it  could,  I  think  it  would  only  show  the  necessity 
of  the  Court  having  the  power  to  render  that 
procedure  unnecessary.  Could  the  respondent  not 
have  agreed  to  the  case  going  on  under  the  cir- 
cumstances in  this  case,  or  could  we  not  have 
allowed  such  a  proceeding,  but  must  in  justice 
to  the  parties  have  refused  to  hear  the  case,  as 
the  process  ought  to  have  been  transmitted  to 
the  Sheriff  Court  whenever  the  days  of  reponing 
had  passed  ?  I  think  that  too  much  weight  has 
been  attached  to  Acts  of  Sederunt,  and  I  am  not 
sorry  to  have  an  opportunity  to  give  my  opinion 
as  to  their  character  and  function  in  regulating 
the  coarse  of  oar  procedure. 

Loan  BuTHzaFtTBD  C1.1BX — In  this  matter  we 
have  consulted  the  Judges  of  the  First  Division, 
and  the  prevailing  view  of  your  Lordships  has 
been  that  this  appeal  is  competent,  notwitbatand- 
ing  the  terms  of  the  Act  of  Sederant,  because  the 
mistake,  on  account  of  which  the  parties  did  not 
comply  with  the  requirements  of  the  Act,  was  due 
to  the  inadvertence  of  an  agent  of  the  parties. 
As  this  has  been  the  judgment  of  the  majority  of 
your  Lordships,  I  concur  in  it,  but  I  do  not  think 
I  could  have  reached  it  by  my  own  unaided 
efforts. 

LoBD  Lkb — In  my  opinion  the  Act  of  Sede- 
runt is  binding  on  the  Court,  and  we  have  no 
power  to  dispense  with  it  or  to  avoid  the  results 
that  must  come  from  its  operation.  I  confess  to 
a  dislike  to  dispensing  powers,  and  think  that 
the  exercise  of  them  may  give  rise  to  well-founded 
feelings  of  discontent,  although  no  doubt  the 
powers  are  always  well  exercised  in  the  name  of 
justice,  or  some  other  name,  but  as  your  liord- 
ships,  after  consultation,  have  come  to  the  con- 
clusion that  this  appeal  may  be  allowed  I  do  not 
venture  to  dissent,  but  I  cannot  agree  with  some 
of  the  general  principles  that  have  been  an- 
nounced. 

The  Court  allowed  the  appeal. 

Counsel  for  the  Pursuers — Asher,  Q.O.  — 
Murray.  Agents — Gordon,  Fringle,  Dallas,  & 
Co.,  W.S. 

Counsel  for  tha  Defenders — Balfour,  Q.O. — 
Guthrie,     Agents— John  C.  Brodie  ftSons,  W.S. 
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Tuesday,  November  20. 
SECOND    DIVISION. 

MITCHELL  AND  OTHERS  V.  BAWYARDS  COAL 
COMPANT  (limited). 

PMie  Company — Voluntary  Winding-vp — Peti- 
tion for  Supermtion  Order  and  for  Appointment 
of  Ad/iitional  Liquidator  —  Companies  Act 
1862  (25  and  26  Vict.  e.  89),  tea.  147, 149,  and 
150. 

Upon  1st  NoTember  a  pnblio  company 
went  into  Tolantary  liquidation  after  a 
tesolution  passed  by  a  large  majority,  both 
in  number  and  value,  of  the  shareholders, 
and  a'  liquidator  was  appointed.  Of  the 
same  date  the  liquidator  issued  a  circular  to 
the  shareholders  intimating  a  proposal  to  sell 
a  colliery  belonging  to  the  company  at  an 
upset  price,  and  requesting  answers,  if  any, 
before  1 2  th  November.  No  answers  were  re- 
ceived, and  upon  12th  November  the  colliery 
was  advertised  for  sale  upon  22nd  November 
at  the  upset  price.  It  had  been  offered  for  sale 
on  several  recent  occasions.  Upon  SrdNovem- 
ber  a  petition  for  a  supervision  order  and  for 
the  appointment  of  an  additional  liquidator 
was  presented  by  one  of  the  shareholders  of 
the  company,  and  afterwards  concurred  in  by 
thirteen  others.  In  said  petition  objection 
was  taken  to  the  proposal  to  sell  the  colliery 
at  present,  but  no  allegations  were  made 
against  the  liqnidator  already  appointed,  nor 
any  objection  taken  to  the  proposed  upset 
price.  The  case  was  put  out  for  hearing 
upon  21at  November,  and  upon  the  evening 
of  20th  November  a  minute  was  lodged  by  the 
petitioners  making  certain  accusations  against 
ihabonaJUieiot  theliqnidator,  andobjectiugto 
the  lowness  of  the  upset  price  and  to  the 
shortness  of  the  notice  of  sale.  The  Court 
refuted  the  prayer  of  the  petition,  holding 
that  the  statements  in  the  minute  came  too 
late. 
The  Rawyards  Goal  Company  (Limited)  was  in- 
corporated under  the  Companies  Acts  1862  to 
1880,  on  or  about  the  19tb  dayof  August  1872,  and 
had  its  registered  office  at  8  High  Street,  Airdrie. 
The  capital  of  the  company  was  by  the  memo- 
randum of  association  declared  to  be  £30,000, 
divided  into  8000  shares  of  £10  each.  Of  these 
only  2644  were  alloted  and  fully  paid  up. 

At  an  extraordinary  general  meeting  of  the 
company,  held  within  the  registered  office  on  1st 
November  1888,  the  following  extraordinary  re- 
solutions were  adopted,  viz. — That  it  had  been 
proved  to  the  satisfaction  of  the  company  that 
the  company  oonld  not,  by  reason  of  its  liabili- 
ties, continue  its  business,  and  that  it  was  advis- 
able to  wind  up  the  same  ;  and  that  accordingly 
the  company  should  be  wound  up  voluntarily 
nnder  the  provisions  in  that  behalf  of  the  Com- 
panies Acts  1862  and  1867,  and  that  Gavin  Black 
Motherwell,  solicitor,  Airdrie,  should  be  and 
was  appointed  liqnidator  for  the  purpose  of 
winding-up  the  affairs  of  the  company.  At  the 
said  meeting  of  1st  November  the  only  two  share- 
holders aotaally  present  who  opposed  the  resolu- 
tion to  wind-up  were  William  Mitchell,  Airdrie, 
holding    90  shares,  and   John  Laurie,  Airdrie, 


both  directors  of  the  company,  who  held  certain 
proxies,  and  the  total  vote  was  573  in  favour  of 
the  resolution  and  53  agunst  it.  Upon  the  same 
date  the  said  liquidator  issued  a  circular  to  tha 
shareholders,  stating  that  it  was  proposed  to  form 
a  new  company,  and  to  advertise,  inter  alia,  the 
colliery  for  sale  at  the  upset  price  of  £3000,  and 
requesting  answers  on  or  before  12th  November. 

Upon  3rd  November  the  said  William  Mitchell 
presented  a  petition  to  have  tha  liquidation  put 
under  the  supervision  of  the  Court,  and  to  have 
an  additional  liquidator  appointed.  The  petition 
proceeded  upon  the  facts  that  the  indebtedness 
of  the  company  was  greater  eight  years  ago  than 
it  was  then  ;  that  coal  had  lately  risen,  and 
was  still  rising  in  price;  that  the  present  was 
therefore  not  a  time  to  sell  the  works ;  and  that 
as  various  complicated  questions  aa  to  the  man- 
agement might  be  expected  to  arise  it  was  desir- 
able to  have  the  liquidation  barried  on  under  the 
supervision  of  the  Court  and  a  second  liquidator 
appointed. 

Answers  were  lodged  for  the  company  and  for 
the  liquidator  thereof,  iu  which  it  was  stated 
that  "from  the  date  of  the  incorporation  of 
the  company  in  1872  until  1876  the  company 
was  entirely  occupied  iu  sinking  pits  and  opening 
up  the  collieries  which  had  been  acquired  on 
lease.  In  1875  the  company  began  to  put  oat 
coal  for  the  market,  and  according  to  the 
balance-sheet  issued  as  at  31st  May  1876  the 
expenditure  of  the  company  upon  pit-sinking, 
buildings,  machinery,  railways,  &c.,  amounted  to 
£40,513,  48.,  which  bad  been  met  by  the  paid-up 

capital £22,494  0  0 

And  money  borrowed  chiefly  from 

the  Boyal  Bank     .        .        .       18,028  1  6 

£40.522  1  6 


For  the  years  1877  and  1878  a  dividend  at  the 
rate  of  6  per  cent  was  declared.  No  dividend 
had  been  paid  since  1878.  At  the  present  time 
the  whole  assets  of  theoompany  could  notbe  valued 
at  more  than  from  £10,000  to  £12,000,  while 
the  indebtedness  of  the  company  amounted  to 
£21,693,  98.  9d.,  of  which  sum  £10,643,  9s.  9d. 
was  due  to  the  British  Linen  Bank.  In  the  spring 
and  summer  of  1888  repeated  attempts  were  made 
to  sell  the  colliery  plant,  >tc. ,  but  without  success. 
The  same  were  exposed  for  sale  by  public  roup  at 
upset  prices,  which  if  obtained  would  not 
nearly  pay  the  debts  of  the  company. " 

Upon  12th  November  no  answers  had  been 
received  to  the  liquidator's  circular,  and  upon 
that  day  the  colliery  was  advertised  in  the  Olatgoa 
Herald  at  the  proposed  upset  price  of  £3000,  the 
sale  to  take  place  upon  22nd  November. 

Upon  16th  November  a  minute  was  lodged  by 
John  Laurie,  and  other  twelve  shareholders  of 
the  company,  concurring  in  William  Mitohell'a 
petition,  and  at  the  urgent  request  of  the  peti- 
tioners' the  case  was  put  out  for  hearing  in  the 
Sommar  Boll  of  21st  November. 

Upon  the  evening  of  20tb  November  another 
minute  was  lodged  by  William  Mitchell  and 
John  Laurie,  which  was  only  brought  to  the 
knowledge  of  the  company  immediately  be- 
fore the  hearing  on  2lBt  November.  In  the 
minute  it  was  stated  that  the  miuuters  were 
liable  tingvU  in  tolidum  along  with  the  other 
directors,  for  the  sqm  of  £10,463,  6s.  9d.  due  to 
the  British  Linen  Bank,  and  were  alleged  to  be 
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also  liable  singuli  in  ioiidum  along  with  said 
other  directors  for  the  payment  of  the  sum  of 
£4300  ooDtained  in  a  bond  granted  by  the  said 
company  in  favonr  of  William  Motherwell, 
chairman  of  the  company,  and  father  of  the  said 
liquidator.  It  was  farther  stated  that  the 
minnters  had  been  charged  upon  said  bond,  and 
had  been  aeqaestrated,  but  that  said  seqaestra- 
tion  had  been  recalled  by  the  Lord  Ordinary  and 
the  case  reclaimed  to  the  First  Division;  also 
that  the  said  John  Lanrie  was  creditor  of  the 
company  for  a  further  sum  of  £150.  It  was 
alleged  that  the  upset  price  was  too  low,  the 
notice  of  sale  too  short,  and  that  the  liquidator 
was  a  tool  in  the  hands  of  his  relations  and  friends, 
who  were  shareholders  of  the  company,  and  de- 
sirons  of  acquiring  the  colliery  at  a  low  figure 
with  the  view  of  starting  another  company. 

The  Companies  Act  1862  (25  and  26  Vict  cap. 
89)JproTides,  by  sec.  147,  that  "when  a  resolu- 
tion has  been  passed  by  a  company  to  wind  up 
Tolnutarily,  theCoart  may  make  an  order  directing 
that  the  volnntary  winding-up  should  continne, 
bat  subject  to  such  superrision  of  the  Oonrt .  .  . 
and  equally  npon  snch  terms  and  subject  to  such 
conditionJs  as  the  Court  thinks  just;"  and  by 
sec.  149,  that  "the  Conrt  may,  in  determining 
whether  a  company  is  to  be  wound  up  altogether 
by  the  Conrt,  or  subject  to  the  supervision  of  the 
Court,  in  the  appointment  of  liquidator  or  liqui- 
dators, and  in  all  other  matters  relating  to  the 
winding-up  subject  to  supervision,  have  regard 
to  the  wishes  of  the  creditors  or  contributories 
as  proved  to  it  by  sufficient  evidence  ...  In  the 
case  of  creditors  regard  shall  be  had  to  the  value 
of  the  debts  dne  to  each  creditor,  and  in  the  case 
of  oontribatories  to  the  number  of  votes  conferred 
on  each  contributory  by  the  regulations  of  the 
company ;"  and  by  sec.  1.50,  that  "  where  any 
order  is  made  by  the  Court  for  winding-np,  sub- 
ject to  the  supervision  of  the  Court,  the  Court 
may  in  such  order,  or  any  subsequent  order, 
appoint  any  additional  liquidator  or  liquida- 
tors." .  .  . 

Argued  for  petitioners — The  petitioners  here 
were  both  shareholders  and  creditors.  They 
were  largely  interested  in  this  colliery  realising 
a  good  price.  They  could  not  claim  to  have  the 
prayer  of  the  petition  granted  as  a  matter  of 
right,  but  where  reasonable  evidence  was  put 
forward  in  support  of  the  allegation  of  prejudice, 
the  Court  regarded  snch  applications  for  a  snper- 
vision  order  with  favour.  The  statements  made 
in  their  minute  showed  good  grounds  for  dis- 
trusting the  management  of  the  present  liquida- 
tor if  uncontrolled — BrigfUwen  <fi  Gompany,  dx. 
y.  City  of  Olaigow  Bartk,  November  27,  1878,  6 
B.  244. 

Argued  for  reB})ondent8 — No  ground  had  been 
stated  for  interfering  with  tbe  conduct  of  this 
liquidation  and  proposed  sale,  which  was  approved 
of  by  the  vast  majority  of  the  shareholders.  It  was 
only  last  night  that  the  suggestion  of  conspiracy 
was  made,  and  it  was  without  foundation.  The 
colliery  had  been  in  the  market  before,  and 
therefore  a  long  notice  was  unnecessary  and  un- 
desirable, as  it  was  being  worked  at  a  loss  of 
£400  a-month.  Tbe  upset  price  was  the  largest 
possible  in  the  circumstances.  Ho  bid  had  been 
made  when  it  was  £5000,  and  the  highest  private 
tenders  had  been  £3600  and  £2700 ;  both  were 


withdrawn.  It  was  conceded  that  even  a  credi- 
tor had  no  right  to  demand  that  such  a  petition 
should  be  granted,  and  here  no  relevant  allega- 
tions had  been  made.  The  statements  now 
offered  were  delayed  without  excuse  till  tbe  last 
moment,  and  were  not  therefore  to  be  regarded 
with  favour.  The  matter  was  in  the  discretion  of 
the  Court,  but  by  the  terms  of  the  Act  regard 
must  be  had  to  the  wishes  of  the  majority. 

At  advising — 

LoBD  Jusnois-OiiEBE — This  history  of  this  coal 
mining  company  is  unfortunately  like  that  of 
very  many  other  similar  undertakings  during  the 
last  twenty  years.  It  began  with  a  capital  of 
£22,494,  and  borrowed  from  the  Royal  Bank 
£18,028,  making  a  total  sum  of  £40,600.  It  paid 
a  dividend  for  two  years  of  5  per  cent. ,  but  no  divi- 
dend whatever  has  been  paid  since  1878,  and  there 
ia  no  doubt  that  this  company  has  been  in  a 
lamentable  condition  for  a  long  time,  and  is  now 
being  worked  at  a  loss  of  something  like  £400 
per  month.  A  considerable  sum  has  been  bor- 
rowed from  the  British  Linen  Company's  Bank, 
and  the  directors,  including  the  petitioners 
Mitchell  and  Lanrie,  granted  a  bond  for  £4300 
by  the  said  company  and  themselves,  for  which 
they  all  became,  jointly  and  severally,  liable. 
Some  of  them  seem  able  to  pay  the  amount  of 
this  bond,  but  others  do  not,  for  having  been 
charged  upon  tbe  bond  they  have  failed  to  pay, 
have  thus  been  rendered  notour  bankrupt,  and 
may  therefore  be  presumed  to  be  insolvent. 
The  shareholders  of  the  company  were  informed 
that  the  directors  thought  there  should  be  a 
liquidation,  and  an  extraordinary  meeting  of  tbe 
company  was  accordingly  held  npon  1st  Novem- 
ber, at  which  it  was  resolved  that  the  company 
should  be  wound  up  voluntarily,  and  that  Mr 
Gavin  Black  Motherwell,  solicitor,  Airdrie, 
should  be  appointed  liquidator.  This  resolution 
was  carried  by  a  majority  of  678  to  63.  There 
was  thus  a  great  preponderance  in  number  of 
votes  in  favour  of  the  resolution,  and  in  value 
the  majority  seems  to  have  been  about  six  to 
one. 

Bat  the  question  here  has  arisen  in  conse- 
quence of  a  notice  sent  by  the  liquidator  to  the 
shareholders,  also  upon  1st  November,  stating 
that  it  was  proposed  to  form  a  new  company, 
and  to  advertise  the  colliery  for  sale  at  the  upset 
price  of  £3000,  and  requesting  them  to  com- 
municate their  views  to  him  before  12th  Novem- 
ber. Now,  following  upon  that  intimation,  the 
petitioner  Mitchell  on  3rd  November  presented 
this  petition,  and  on  12th  November,  no  reply 
having  been  received  to  the  circular,  an  adver- 
tisement appeared  in  the  Olatgow  Herald  of  the 
sale  of  the  colliery  at  the  npset  price  of  £3000, 
the  sale  to  take  place  on  tbe  2  let  inst. 

The  petitioners  ask  for  a  supervision  order  and 
the  appointment  of  an  additional  liquidator,  on 
the  ground  that  this  notice  of  sale  is  too  short, 
and  that  the  property  is  virtually  being  thrown 
away,  because  there  has  recently  been  a  rise  in 
the  price  of  coal,  and  there  are  better  prospects 
for  the  future.  The  liquidator,  and  a  large  body 
of  the  shareholders  who  agree  with  him,  say 
that  this  was  not  really  the  flrst  notice  of  sale, 
because  this  colliery  was  well  known  in  the 
market.  It  had  been  put  up  on  several  occa- 
sions at  prices  varying  from  £6000  to  the  pre- 
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sent  proposal  of  £3000,  and  when  it  was  at- 
tempted to  dispose  of  it  priTately  there  had  been 
two  offers,  one  of  £3600  and  the  other  of  £2700, 
both  of  which  had  since  been  withdrawn.  We  are 
to  consider  whether  we  are  to  pronounce  an  imme- 
diate order,  which  will  have  the  effect  of  patting 
a  stop  to  the  sale  to-morrow.  If  the  qnestion 
had  come  np  before  us  purely,  I  should  have  held 
that  the  notice  was  too  short  for  the  sale  of  such 
a  concern  as  this,  but  we  are  asked  to  decide  this 
matter  the  day  before  the  proposed  sale,  and 
this  position  in  which  we  are  placed  is  aggravated 
by  the  fact  that  np  to  last  night  the  petitioners 
had  pat  forward  no  real  statement  of  their  case 
at  aU.  The  suggestion  now  made  is  that  the 
liquidator  and  his  friends  have  formed  a  plot  to 
get  possession  of  the  colliery  at  a  low  figure  in 
their  own  interest,  and  it  was  argued  that  it 
could  not  have  been  earlier  stated.  If  the  state- 
ments in  the  minute  of  last  night  are  true  they 
might  have  been  made  long  ago.  The  petitioners 
therefore  come  here  in  a  most  unfavourable  posi- 
tion to  ask  the  Oonrt  to  stop  the  proceedings  of 
the  liquidator  and  of  the  great  majority  of  the 
shareholders.  No  doubt  the  petitioners  have  a 
large  interest,  because  the  amount  of  their  lia- 
bility will  be  increased  or  decreased  according  to 
the  result  of  the  sale,  bnt  their  case  is  not  to  be 
favourably  considered  if  they  only  come  for- 
ward now  with  statements  which  could  have  been 
fully  made  at  a  much  earlier  stage,  and  this  is 
what  I  think  they  have  done.  I  am  therefore  of 
opinion  that  we  should  not  grant  the  prayer  of 
this  petition,  and  I  base  my  opinion  upon' these 
two  grounds,  viz.,  first,  that  the  opposition  to 
the  proceedings  of  the  liquidator  is  trivial ;  and 
second,  that  it  is  not  the  case  to  say  that  the 
colliery  is  not  now  offered  for  sale  for  the  first 
time.  The  time  is  short,  but  not  in  the  circnm- 
stances  sufficient  to  warrant  as  granting  the 
prayer  of  this  petition. 

LoBD  BuTHXBFtJBD  Clabk— The  petitioners 
apply  for  a  supervision  order  and  the  appoint- 
ment of  an  additional  liquidator,  and,  as  I  under- 
stood counsel,  when  the  case  was  mentioned  the 
other  day,  it  is  necessary  for  their  purpose  that 
we  should  to-day  make  the  order  they  require, 
because  if  the  order  is  not  made  to-day  the  evil 
they  complain  of  will  be  caused.  Therefore  the 
only  matter  before  us  is,  whether  we  should 
immediately  make  the  supervision  order  which 
the  petitioners  ask.  I  do  not  doubt  the  great 
interest  the  petitioners  have  in  this  matter, 
because  the  amount  realised  by  the  assets  will 
determine  the  amount  of  their  liabilities.  So 
far  I  consider  their  case  very  favourable.  Bnt 
we  cannot  lose  sight  of  the  fact  that  the  proceed- 
ings of  the  liquidator  have  been  approved  of  by 
the  great  body  of  the  shareholders  and  by  the 
other  gaarantors. 

^e  first  consideration  is  this,  whether  this 
sale,  if  it  goes  on,  will  take  place  upon  insufficient 
notice.  So  far  there  is  something  in  the  objec- 
tion, for  at  first  sight  it  seems  unwise  to  sell  a 
colliery  after  only  ten  days'  advertisement.  Bat 
while  that  is  so,  we  cannot  bold  that  the  mere 
shortness  of  the  notice  is  by  itself  enongh.to  jus- 
tify us  in  pronouncing  this  order  at  once.  We 
mast  take  into  account  that  this  colliery  has 
really  been  long  in  the  market,  and  that  those 
most  interested  in  the  matter  ask  the  Oonrt  not 


to  pronounce  this  order,  because  they  aay  if  the 
sale  is  stopped  they  will  incur  heavy  expendi- 
ture in  keeping  ap  this  colliery  in  the  oonditioB 
in  which  alone  it  is  saleable. 

Bat  we  cannot  proceed  apart  from  the  follow- 
ing grounds —  The  petitioners  make  a  charge 
against  the  liquidator  of  being  a  tool  in  the  hands 
of  his  relations  and  friends,  and  of  acting  in  the 
interest  of  these  relations  and  friends  with  the 
view  of  their  acquiring  this  colliery  at  a  very 
small  expense.  I  cannot  look  upon  that  allega- 
tion as  warranting  as  in  pronouncing  this  imme- 
diate order  when  I  find  that  they  only  made  the 
charge  last  night,  and  that  the  other  side  only 
knew  of  it  this  morning.  I  think  the  petitioners 
have  themselves  much  to  blame  for  bringing  that 
matter  before  the  Court  only  the  day  before  the 
proposed  sale. 

I  am  therefore  of  opinion  that  we  should  re- 
fuse to  pronounce  any  immediate  order — that  is, 
any  order  to-day  for  the  supervision  of  the  liqui- 
dator of  this  company.  If  the  parties  wish  the 
matter  left  over  for  further  consideration  we 
may  keep  ap  the  petition,  otherwise  we  may  dis- 
miss it  as  of  no  farther  necessity. 

LoBD  liKB — I  am  also  for  refusing  the  prayer  of 
this  petition.  The  question  before  us  is,  whether 
cause  has  been  shown  for  the  interposition  of  the 
Court  under  the  sections  of  the  Act  which  regu- 
late this  matter.  The  burden  of  showing  canse 
is  on  the  petitioners,  and  I  am  clear  that  in  the 
petition  as  originally  brought  no  suificient  cause 
was  shown.  I  agree  with  your  I^ordships  in 
thinking  that  the  allegation  there  made  is  not 
so  stated  as  to  be  relevant  for  inquiry.  The 
allegation  made  last  night,  which  is  not  very 
clearly  stated,  is  that  the  Messrs  Motherwell  widi 
to  get  this  colliery  at  an  absnrdly  low  price,  and 
that  the  sale  is  not  b«na  jide.  We  only  hear  that 
last  night  for  the  first  time,  although  it  is  ad- 
mitted that  the  resolution  of  Ist  November  was 
carried  almost  unanimously,  and  that  the  liqui- 
dation has  been  carried  on  ever  since  to  the  satis- 
faction of  the  great  body  of  the  shareholders, 
and  without  any  personal  allegation  against  the 
liquidator.  If  the  proposed  upset  price  is  ridi- 
culously low,  one  does  not  see  why  that  was  not 
thought  of  sooner,  especially  as  it  was  admitted 
that  the  suggestion  that  the  upset  price  should 
be  £3000  was  made  in  the  circular  'sent  oat  on 
1st  November,  and  that  no  answer  was  received 
objecting  to  that  proposal.  There  are  clearly 
more  of  the  shareholders  interested  in  getting  a 
good  price  for  the  colliery  than  the  two  peti- 
tioners. I  am  therefore  not  prepared  to  take  this 
order  off  the  petitioners'  hands,  considering  that 
the  property  has  previously  been  frequently  ex- 
posed, and  I  think  no  sttfficient  suggestion  of 
unfair  dealing  has  been  made  to  give  a  ground 
for  taking  the  matter  out  of  the  liquidator's 
hands.  Further,  I  think  this  petition  should  not 
be  allowed  to  stand  over,  which  would  not  be  fair 
to  the  liquidator,  bnt  should  be  dismissed  at 
once. 

The  petition  was  accordingly  dismissed. 

Ooansel  for  the  Petitioners — Graham  Mnrray 
— Shaw.     Agent — Thomas  Carmichael,  S.S.O. 

Counsel  for  the  Bespondents — D.-F.  Mackin- 
'  tosh  —  Dickson.  Agents  —  Drommond  ft  Beid, 
I   W.S. 
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Wednesday,  November  21. 

FIRST    DIVISION. 

THE     NORTHERN    HERITABLE    SECURITIES 
INVESTMENT  COMPANY  (lIMITED)  AND 
OTHERS  V.  WHYTE. 
Bankrupted— Tnutee—Dueharge— Appointment 
of  Neto  Trustee — Nobile  Offioinm. 

A  bankrapt  was  discharged  without  com- 
position in  1884,  and  his  trnstee  was  also 
discharged.      By  the  contract  of  marriage 
of  the  bankrupt's  parents  the  fee  of  certain 
bank  shares  remained  in  his  mother.     By 
deed  of  transfer  dated  1870  she  transferred 
the  shares  to  herself  in  liferent,  and  to  her 
children,   inclnding  the  bankrupt,   in  fee. 
She  died  in  1887.     In  a  petition  for  the 
reyival  of  his  sequestration,  on  the  gronnd 
that  these  shares  had  not  been  ihgathered 
and  divided,  the  bankrupt  averred  that  the 
shares  had  not  vested  till  his  mother's  death, 
which  happened  after  the  date  of  his  dis- 
charge, but  that  in  any  view  the  trustee  had 
abandoned  them.     There  was  no  evidence 
of   abandonment   by    the  creditors.      The 
Court  held  that  the  shares  bad  vested   in 
him  before  the  date  of  his  discharge,  and 
(following  the  ease  of  Tliomson,  Petitioner, 
December  17.  1863,  2  Maeph.  32.5)  remitted 
to  the  Lord  Ordinary  on  the  Bills  to  appoint 
a  meeting  of  creditors  for  the  election  of  a 
trustee. 
The  estates  of  George  Whyte  &  Company,  and 
Oeorge  Whyte  sole  partner  thereof,  were  seques- 
trated on   June  7,  1882,  and  James  Alexander 
Robertson,    O.A.,    Edinburgh,    was    appointed 
trustee.     He  took  measures  to  realise  and  divide 
the  estates,  which  paid  a  dividend  of  7id.  per  £. 
On  18th   March   1884  the  bankrupt  was  dis- 
duurged  without  composition,  and  on  4th  Novem- 
ber 1887    the   trustee  was    discharged    by  the 
Sheriff. 

Mrs  Isa^iella  Mess  or  Whyte,  the  bankrupt's 
mother,  died  on  18th  January  1887.  Sometime 
before  her  death  there  stood  in  her  name  in  life- 
rent, and  in  the  name  of  the  bankrupt  and  of  his 
three  sisters  in  fee,  certain  shares  of  the  Com- 
mercial Bank  of  Scotland. 

By  the  contract  of  marriage  entered  into  be- 
tween the  parents  of  the  bankrupt,  Mrs  Whyte 
conveyed  these  shares  to  herself  in  liferent,  but 
exdusive  of  the  ju»  mariti,  and  failing  her  by 
death  to  her  husband  George  Whyte  in  liferent, 
and  in  either  case  to  the  children  of  the  marriage, 
equally  among  them  if  more  than  one,  in  fee, 
Bubjeot  to  the  power  of  division  and  other  con- 
ditions mentioned  in  the  contract. 

By  transfer  dated  May  1870  Mrs  Whyte  trans- 
ferred and  made  over  these  shares  to  herself  in 
liferent,  and  her  children  equally  in  fee. 

The  present  petition  was  accordingly  presented 
by  the  Northern  Heritable  Securities  Investment 
Company  (Limited)  (who  were  creditors  of  the 
bankrupt  to  the  extent  of  £8124,  68.  7d.)  and 
others,  who  averred  that  the  said  Oommeroial 
Bank  shares  had  fallen  under  the  sequestration, 
and  that  the  creditors  of  the  bankrupt  were 
entitled  to  this  asset,  and  to  any  other  estate 


which  migbt  yet  fall  in  and  be  available  for  dis- 
tribution. The  petitioners  applied  to  the  Court 
to  remit  to  the  Lord  Ordinary  on  the  Bills  to 
order  an  early  meeting  of  the  creditors  of  George 
Whyte  &  Company,  and  of  the  said  Oeorge  Whyte 
sole  partner  of  the  said  company,  to  be  held  to 
elect  a  trustee  on  the  sequestrated  estate. 

Answers  were  lodged  by  the  said  George 
Whyte,  who  averred  that  his  whole  assets  were 
fully  known  to  bis  trustee  and  creditors  be- 
fore his  sequestration  came  to  an  end,  and  that 
the  petitioners  were  oonsenters  to  his  discharge ; 
that  be  acquired  a  vested  right  to  these  shares 
only  on  his  mother's  death;  and  that  neither 
the  creditors  nor  the  trustee,  who  were  both  well 
Rware  of  the  condition  of  these  shares,  had  taken 
any  steps  to  have  it  found  that  they  were 
entitled  to  them ;  and  that  accordingly  the  credi- 
tors and  trustee  had  abandoned  any  right  com- 
petent to  them  to  these  shares. 

The  respondent  referred  to  the  action  at  his 
instance  against  X>.  H.  Murray,  tupra,  p.  G7. 

Argued  for  the  petitioner— The  bank  shares 
formed  estate  falling  under  the  sequestration 
which  had  not  been  ingathered.  They  were 
vested  in  the  bankrupt  at  the  time  of  his 
sequestration.  The  bankrupt  being  discharged 
without  composition  the  sequestration  was  not 
ended,  and  he  was  not  reinvested  in  his  estates. 
The  present  question  related  to  a  claim  of  debt 
under  a  marriage-contract.  The  effect  of  the 
marriage-contract  was  to  leave  Mrs  Whyte  the 
fior  of  these  shares.  A  power  of  apportionment 
did  not  affect  vesting,  nor  did  a  destination-over 
where  there  was  no  clause  of  survivorship. 
Vesting  here  took  place  subject  to  defeasance 
if  the  children  died  leaving  issue — SneU's  True- 
ieet  V.  Morrison,  March  20,  1877,  4  «.  709; 
Haldane's  Trutteea  v.  Murphy,  December  15, 
1881,  9  B.  2G9.  The  share  of  each  child  vested 
in  1870  at  the  date  of  the  transfer,  and  that 
being  go,  the  bankrupt's  share  vested  in  him 
prior  to  his  sequestration,  and  so  passed  to 
bis  trustee— Bankruptcy  Act  1856,  sees.  102  and 
103.  The  trustee  had  not  abandoned  this 
security,  although  he  did  not  take  any  active 
steps  to  bring  it  into  the  sequestration.  In 
order  to  infer  abandonment  there  must  be  some- 
thing more  than  mere  silence;  there  must  be 
actually  abandonment  in  favour  of  the  bankrupt. 
Here,  at  the  most,  there  was  abandonment  in 
error— Oreig  v.  Fraeer,  February  6,  ISHO,  12  D. 
684  ;  Mackay  v.  Brownlee,  January  31,  1866, 
4  Macph.  333 ;  Douglas  v.  Maelaehlan,  Feb- 
ruary 4,  1881,  8  K.  470.  At  all  events  there  had 
been  no  abandonment  by  the  creditors. 

Argued  for  the  respondent — The  proposal  of 
the  petitioner  was  to  revive  a  sequestration 
in  order  to  deal  with  estate  which  had  been 
overlooked  by  the  negligence  of  the  trustee,  and 
this  four  years  after  both  the  bankrupt  and  the 
trustee  bad  been  discharged.  No  case  could 
be  cited  where  the  Court  had  appointed  a  new 
trustee  to  deal  with  estate  which  had  come  to  the 
bankrupt  during  the  course  of  bis  sequestration 
or  prior  to  his  discharge.  This  application 
could  not  be  made  under  section  103  of  the 
statute.  It  could  only  be  under  section  102,  and 
under  that  section  there  was  no  provision  for 
such  an  appointment  as  was  here  sought.  There 
was  no  vesting  of  this  stock  under  the  clause  in 
the  marriage-contract,  for  the  fee  was  in  Mrs 
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Whyte — the  children's  rights  were  qualified  by 
the  terms  of  the  transfer.  No  right  rested 
in  them  till  after  the  death  of  Mrs  Whyte — 
KirMand  y.  KirJdancTs  Truntee,  March  8,  1886, 
13  B.  798.  This  was  an  appeal  to  the  ndbUe 
offieium  of  the  Court,  and  it  was  a  case  in  which 
to  preserve  the  interests  of  all  parties  a  judicial 
factor  should  be  appointed,  for  if  the  sequestra- 
tion was  revived  the  old  trustee  would  be  re- 
appointed, and  this  was  undesirable,  as  he  would 
thereby  be  in  a  condition  to  control  any  proceed- 
ings which  might  be  taken  against  himself 
relative  to  the  past  management  of  this  estate — 
Thornton,  Petitioner,  December  17,  1863,  2 
Macph.  325;  Seeming  v.  WaUcer'i  TrutUet, 
November  16,  1876,  4  B.  112;  Taylor  t. 
Charteris,  November  1,  1879,  7  B.  128 ;  AM  v. 
Watt,  November  21,  1883, 11  B.  149. 

At  advising — 

LoBO  Pbesident — This  is  an  application  to 
revive  a  sequestration  in  which  both  the  bankrupt 
and  his  trostee  have  been  discharged.  Such  an 
application  is  addressed  to  the  nibile  offieium  of 
the  Court,  and  in  the  series  uf  cases  which  have 
occurred  since  the  case  of  Thornton  we  have 
followed  the  conrse  which  was  then  adopted. 

What  is  necessary  in  order  to  sustain  this 
application  is,  first,  an  averment  that  there  are 
funds  which  belonged  to  the  bankrupt  at  the 
date  of  his  sequestration,  and  which  have  not 
been  divided  among  his  creditors ;  and  second, 
that  there  are  creditors  who  were  ranked  in  the 
sequestration,  and  who  have  not  been  paid  in 
fnU,  who  are  supporting  the  petition. 

Now,  the  objection  which  is  taken  by  the 
respondent  is,  that  there  are  no  funds  to  be 
recovered,  and  so  that  the  present  application 
is  useless.  It  would  certainly  be  a  very  awkward 
matter  if  a  question  of  this  kind  fell  to  be  deter- 
mined in  a  process  like  the  present.  If,  however, 
any  difSculty  were  to  arise  as  to  whether  or  not 
these  funds  were  to  be  held  as  forming  part  of 
the  bankrupt's  estate,  that  is  a  matter  which  the 
trustee  will  have  to  determine  after  his  appoint- 
ment. In  the  present  case,  however,  there  can 
be  no  question  that  the  fund  now  sought  to  be 
brought  into  the  sequestration  formed  part  of 
the  bankrupt's  estate  at  the  date  of  his  sequestra- 
tion. The  bank  shares  in  question  were  thus 
dealt  with  by  Mrs  Whyte,  the  bankrupt's  mother. 
There  was  no  tmst  created  by  the  marriage-con- 
tract, but  she  simply  conveyed  these  shares  to 
herself  in  liferent,  and  to  the  children  of  the 
marriage  in  fee.  Mrs  Whyte  thus  remained  the 
undivested  fiar,  while  the  right  of  her  children 
was  confined  to  a  mere  »pe»  lueeesiionii.  But 
after  her  husband's  death  in  1869  Mrs  Whyte  in 
1870  executed  a  transfer  of  these  shares,  and  it 
is  of  importance,  looking  to  the  contention  of 
the  respondent,  to  see  in  what  way  the  rights  of 
the  children  were  affected  by  this  transfer.  By 
this  deed,  which  bore  to  be  in  corroboration  of  a 
transfer  already  granted  by  her,  Mrs  Whyte 
transferred  the  said  bank  shares  to  herself  in 
liferent,  for  her  liferent  use  allenarly,  and  to  the 
children  of  the  marriage  nominatim  in  fee. 

Mow,  the  effect  of  this  trtmsfer  was  to  alter 
materially  the  relative  positions  of  Mrs  Whyte 
and  her  children ;  all  that  she  thereafter  had,  was 
a  reserved  liferent,  while  the  fee  vested  in  the 
children  whenever  they  accepted  the  transfer. 


It  is  said  that  there  is  a  claose  in  this  deed  which 
restricts  the  right  of  the  children  by  stipnlating 
that  the  acceptance  of  the  transfer  by  the  chil- 
dren was  not  to  affect  their  interests  inter  m 
under  their  father's  marriage  settlement  and 
trust-disposition,  but  I  can  find  nothing  in  the 
deed  of  transfer  which  can  in  any  way  qualify 
these  children's  right  of  fee.  As  regards  their 
father's  trust-disposition,  it  clearly  does  not 
carry  any  right  to  these  bank  shares,  while  all 
that  the  marriage-contract  provides  is,  that  the 
fee  of  these  shares  is  to  be  in  the  children  of  the 
marriage,  if  more  than  one,  then  equally  among 
them.  In  neither  of  these  deeds  can  I  find  any- 
thing which,  taken  along  with  the  clause  in  the 
deed  of  transfer,  can  be  said  to  prevent  the  vest- 
ing of  these  shares  in  the  children  as  at  the  date 
of  the  transfer.  There  is  not,  I  understand,  any 
dispute  about  the  proportion  of  stock  which  fell 
to  the  bankrupt.  He  was  entitled  to  one-fourth 
of  these  shares,  and  it  is  equally  clear  that  they 
formed  part  of  his  sequestrated  estate  at  the  dat« 
of  his  sequestration.  But  it  may  be  said  if  all 
this  is  so  clear,  why  did  not  the  trustee  take 
up  these  shares  and  realise  them,  and  divide 
the  proceeds  among  the  creditors?  and  it  is  now 
urged  by  the  respondent  that  in  consequence  of 
his  not  doing  -so  the  trustee  must  be  held  to 
have  abandoned  this  asset,  and  that  the  seques- 
tration cannot  be  revived  in  order  that  these 
shares  may  now  be  taken  np  and  dealt  with  by 
any  trustee  who  may  be  appointed.  Now,  the 
evidence  of  what  the  respondent  terms  abandon- 
ment is  somewhat  remarkable.  The  trustee 
seems  to  have  been  placed  in  rather  a  curious 
position  with  reference  to  these  shares,  as  a  Mr 
David  Hill  Murray  was  said  to  be  in  right  of 
them  under  an  assignation  alleged  to  be  granted 
by  the  trustee  and  commissioners  of  the  residue 
of  the  estate  of  the  bankrupt's  deceased  father. 
In  these  circnmst-anoes  the  tmstee  had  some 
difiScolty  in  determining  whether  or  not  this 
could  in  any  sense  be  viewed  as  an  available 
asset.  But  what  satisfies  me  that  there  was  in 
the  present  case  no  abandonment  of  this  asset 
is  that  anything  that  was  done  in  the  matter  was 
done  by  th»  trustee  alone.  Abandonment  to  be 
effectual  must  be  by  the  creditors,  or  by  the 
trustee  with  the  consent  of  the  creditors.  I 
know  of  no  case  where  there  was  held  to  have 
been  abandonment  without  evidence  of  the  con- 
sent of  the  creditors,  and  there  is  not  the  slightest 
trace  of  anything  of  that  kind  here. 

Bat  it  has  been  further  urged  that  we  should 
not  in  the  present  case  follow  the  procedure 
which  was  followed  in  the  case  of  Thornton,  but 
that  we  should  appoint  a  judicial  factor  to 
protect  the  various  interests  which  are  said  to 
be  involved..  I  can  only  say  that  it  would 
require  very  strong  reasons  indeed  to  induce  us 
to  adopt  any  snch  course. 

The  appointment  of  a  trustee  must  lie  of 
course  with  the  creditors,  and  it  has  been  nrged 
that  the  petitioners  having  a  majority  of  votes 
will  carry  their  own  trustee  and  commissioners, 
and  will  re-appoint  to  this  office  the  late  trustee. 
This  argument  is  somewhat  inconsistent  with 
what  was  stated  in  the  course  of  discussion,  viz., 
that  the  petitioning  creditors  are  almost  entirely 
paid  up  by  collateral  securities.  If  this  be  so, 
then  their  voting  power  will  be  proportionately 
redaoed.     All  this,  however,  is  mere  speoolation. 
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«nd  does  not  enter  into  the  present  qneation.  If 
the  bankrapt  has  anything  to  allege  against  the 
management  or  actings  of  the  late  trustee  he 
has  his  remedy,  if  bo  advised,  in  an  action  of 
redaction.  Upon  these  gronnds  I  think  that 
the  coarse  proposed  by  the  respondent  is  not 
only  qnite  irregular,  bat  that  it  is  also  un- 
aathoriaed  by  decision.  I  am  therefore  for 
granting  the  prayer  of  the  petition. 

IioBD  MuBB— If  the  right  to  these  hank  shares 
was  in  Whyte  at  the  date  of  his  sequestration, 
then  there  can  be  no  donbt  that  it  passed  to  his 
trostees,  and  that  these  shares  formed  an  asset 
STailable  for  division  among  the  creditors  of  the 
faankrapt.  What  the  petitioners  now  propose  is, 
that  this  seqneatration  should  be  revived  in  order 
that  this  fund  may  be  made  available  for  disthba- 
tion.  As  regards  the  question  of  vesting,  With 
which  so  large  a  part  of  the  discossion  was 
oooupied,  I  q^te  ooncar  in  the  view  your  Lord- 
ship has  expressed  upon  that  matter,  and  have 
nothing  to  add.  I  farther  think  that  there  is 
not  the  slightest  evidence  to  show  that  either  the 
trastee  or  the  creditors  were  at  all  aware  that 
this  asset  was  of  any  value  whatever  ;  and  that 
being  so,  it  is  impossible  to  say  that  there 
was  here  anything  of  the  nature  of  abandonment. 
With  reference  to  the  proposal  that  a  jndioial 
£aetor  should  be  appointed  on  this  estate  instead 
of  a  trnstee  on  the  revived  seqnestration,  I  can 
only  say  that  I  have  heard  nothing  from  the 
respondent  to  justify  so  nnnsual  a  proposaL 

I  am  therefore  prepared  to  oonoar  in  the 
coarse  proposed  by  yonr  Lordship. 

Loan  Fbasxb — I  oonoar,  and  have  nothing 
to  add. 

Loud  Sbans  and  Lobd  Adam  were  absent  from 
fllneos. 

The  Coart  granted  the  prayer  of  the  petition. 

Counsel  for  the  Petitioners^— D.-F.  Macintosh, 
Q.O. — 0.  S.  Dickson.    Agent— A.  Morison,  S.S.C. 

Coonael  for  the  Bespondent — Oloag — Watt. 
Agent — Party. 


HIGH  COUET  OF  JUSTIOIAEY. 


Thurtday,  November  22. 

(Before  the  Lord  Jnstioe-Clerk,  Lord  Butherfntd 
Clark,   and  Lord  Lee.) 

DUNLOP  V.  WEIR. 

Jtittieiary  Com* — Coniagioui  Diseases  (Animals) 
Aet  1878(41  and  42  Vict.  cap.  74),  see.  61, 
tub-sec.  (,1)— Permitting  Animals  to  be  Moved 
vilhoul  Declaration  under  Load  Aut/writi/ 
RegiUations — Summary  Prosecutions  Appeals 
(^Scotland)  Aet  1875  (38  and  39  Vict.  cap.  62), 
tec  3,  sub-see.  {'i)— Amendment  of  Case. 

The  Contagioas  Diseases  (Animals)  Act 
1878,  bysectiou  61,providesthatif  anyperson 
withont  lawful  aathority  or  exoase,  proof 
whereof  shall  lie  on  him,  does  any  of  the 
following  things  he  shall  be  guilty  of  an 


offence  against  this  Aot — (1)  If  he  does  any- 
thing in  contravention  of  this  Act  or  of  a 
regulation  of  a  local  authority.  The  Animals 
Order  1886,  passed  by  the  Privy  Council, 
provides — "  If  an  animal  is  moved  in  contra- 
vention of  a  regulation  made  by  a  local 
authority,  .  .  .  the  owner  of  the  animal, 
and  the  person  for  the  time  being  in  charge 
thereof,  and  the  person  causing,  directing, 
or  permitting  the  movement  of  the  animal  . . . 
shall  be  deemed  guilty  of  an  offence, " 

A  cattle-dealer  was  convicted  of  an  offence 
within  the  view  of  these  provisions,  on  the 
ground  that  he  had  permitted  the  removal 
of  certain  cattle  from  his  farm  into  Lanark- 
shire unaccompanied  by  a  declaration  under 
the  regulations  of  the  local  authority  of 
Lanarkshire.  In  a  case  on  appeal  obte^ned 
by  him  it  was  stated  that  the  appellant  sold 
the  cattle  at  his  farm  in  Ayrshire,  where  they 
were  delivered  to  the  purchaser ;  that  the 
person  who  drove  them  into  Lanarkshire  bad 
not  a  declaration  properly  filled  up  nnder  the 
regulations  of  the  local  aathority  of  that 
county ;  that  the  Justices  were  "  of  opinion 
that  the  appellant  was  the  only  person  who 
oould  have  made  the  declaration,  and  in  per- 
mitting the  removal  of  the  cattle  withont  such 
declaration,  in  the  knowledge  that  they  were 
to  be  removed  into  the  county  of  Lanark- 
shire, was  guilty  of  the  offence  charged." 
Held  that  the  grounds  stated  were  not  suffl- 
cient  to  justify  the  conviction,  which  must 
be  set  aside,  and  a  motion  to  remit  the  case 
to  the  Justices  to  be  amended  refuted. 

Observations  {per  Lord  Justice-Clerk)  upon, 
the  practice  of  remitting  for  amendment. 
This  was  an  appeal  by  Oabriel  Dnnlop,  cattle- 
dealer,  residing  at  Castle  Farm,  Stewarton,  in  the 
county  of  Ayr,  on  a  case  stated  under  the  Sum- 
mary Prosecntions  Appeals  (Scotland)  Act  1875 
(38  and  89  Vict;  cap.  62)  against  a  conviction 
obtained  against  him  in  the  Justice  of  Peace 
Ooort  of  Lanarkshire,  at  Hamilton,  on  the  25 ih 
Jnne  1888,  upon  a  complaint  at  the  instance  of 
Bobert  Weir,  Procurator-Fiscal  of  the  Court. 

The  complaint  set  forth  that  the  appellant 
"did,  on  80th  of  April  1888  or  1st  May  1888, 
move,  or  cause,  direct,  and  permit  to  be  moved, 
by  some  person  to  the  complainer  unknown,  8 
cattle,  of  which  he  the  said  Oabriel  Dnnlop  was 
then  the  owner  or  person  in  charge,  from  Castle 
Farm,  Stewarton  aforesaid,  being  within  the 
district  of  the  local  authority  of  the  coanty  of 
Ayr,  by  road  into  the  district  of  the  local  autho- 
rity of  the  county  of  Lanark,  withont  the  said 
cattle  being  accompanied  with  the  declaration 
required  by  the  regulations  dated  llth  April  1888 
made  by  the  said  local  authority  of  the  coanty  of 
Lanark  in  virtue  of  the  powers  conferred  on  them 
by  the  Contagious  Diseases  (Animals)  Acts  1878 
to  18R6,  and  the  Animals  Order  of  1886,  the  said 
movement  being  thus  contrary  to  the  Act  of 
Parliament  41  and  42  Vict.  cap.  74,  sec.  61,  sub- 
sec.  (1),  and  the  said  Oabriel  Dnnlop  was,  before 
your  Honours'  Court,  at  Hamilton,  on  19th  Janu- 
ary 1888,  convicted  of  an  offence  against  the 
same  sub-section  of  said  section  of  said  Act  of 
Parliament,  whereby  the  said  Oabriel  Pnnlop  is 
liable  to  a  penalty  not  exceeding  £5  for  each  of 
the  said  8  cattle  so  moved  as  above  libelled, 
together  with  expenses,  said  penalty  and  expenses 
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to  be  recovered  by  arreBtment,  poinding,  and  sale, 
or  the  said  Gabriel  Dnnlop,  in  respect  of  it  being 
a  second  offence,  is  liable,  in  the  discretion  of 
yonr  Honours,  to  be  imprisoned  for  any  term  not 
exceeding  one  montb,  with  or  without  hard 
labour,  in  lieu  of  the  pecuniary  penalty  to  which 
he  is  liable. " 
The  regulations  referred   to  are  as  follows — 

1.  No  cattle  shall  be  moved  into  the  district  of 
the  local  authority  of  the  county  of  Lanark  ex- 
cept as  expressly  authorised  by  the  regulations. 

2.  Cattle,  fat  or  store,  including  cows,  may  be 
moved  into  said  district  from  the  district  of  any 
local  authority  in  England,  Wales,  or  Scotland, 
provided  they  are  accompanied  by  a  declaration, 
signed  by  the  owner,  specifying  the  number  and 
description  of  the  cattle  to  be  moved,  the  places 
from  which  and  to  which  they  are  to  be  moved, 
and  certifying  that  each  head  of  such  cattle  has 
been  in  the  place  from  which  it  is  to  be  moved 
for  at  least  fifty-six  days  immediately  preceding 
the  date  of  such  declaration,  and  has  not  been 
within  that  time  sold  or  exposed  for  sale  in  any 
market  or  fair,  or  in  a  sale-yard  ot  other  pnblic 
or  private  place  where  cattle  are  commonly  ex- 
posed for  sale ;  is  not  and  has  not  been  affected 
with  pleuro-pnenmonia,  and  has  not  been  in 
contact  with  cattle  affected  or  suspected  of  being 
affected  with  that  disease,  and  that  there  is  not 
at  the  time  of  making  the  declaration  a  pleuro- 
pneumonia infected  place  or  pleuro-pnenmonia 
infected  area  within  two  miles  of  the  farm  or 
premises  from  which  the  cattle  are  to  be  moved, 
or  within  two  miles  of  the  road  by  which  the 
cattle  are  to  be  moved.  4.  Declarations  accom- 
.panying  cattle  on  their  movements  into  said 
district  in  terms  of  the  preceding  regnlations 
shall  be  delivered  to  the  Oounty  Police  Super- 
intendent, or  a  police  inspector  of  the  police 
district  into  which  the  cattle  are  moved,  within 
twelve  hours  after  the  arrival  of  the  cattle,  6. 
These  regulations  shall  commence  and  take  effect 
from  and  after  the  l.lth  day  of  April  1888  years, 
and  shall  remain  in  force  until  altered  or  revoked. 
6.  The  declarations  above  provided  for  shall  only 
be  on  forms  to  be  supplied  by  the  local  authority, 
those  for  cattle  from  other  districts  at  any  police 
station  in  the  county.  Every  declaration  must 
be  signed  by  the  person  making  the  same  in  pre- 
sence of  a  police-constable,  who  shall  countersign 
it,  and  add  his  address,  and  it  must  be  returned 
to  the  office  where  the  form  was  got  within  four 
days  from  the  date  when  the  form  was  given 
out." 

The  case  by  the  Justices  contained  the  follow- 
ing statements: — "Four  witnesses  were  examined 
in  support  of  the  complaint,  and  from  the  evi- 
dence adduced  by  them  we  held  it  proved  that 
the  appellant,  who  is  a  cattle-dealer  and  resides 
at  Castle  Farm,  Stewarton,  in  the  oounty  of  Ayr, 
had  a  sale  of  cattle  at  bis  farm  on  30th  of  April 
1888,  when  over  400  animals  were  sold ;  that  8 
of  these  were  purchased  by  Bobert  Forsyth,  grain 
merchant,  Chapelton,  Lanarkshire;  that  after 
the  sale  the  purchaser  of  the  cattle,  the  said 
Bobert  Forsytb,  depending  upon  the  appellant 
making  the  necessary  declaration  before  the 
cattle  were  moved,  engaged  John  M'Millan,  re- 
siding in  M'Alpine  Street,  Glasgow,  and  who  at 
the  time  was  assisting  the  appellant  at  the  sale, 
to  drive  the  cattle  from  Stewarton  farm  to 
Strathaven;  the  cattle  were  accordingly  driven 


I  there ;  that  the  declaration  required  by  the  regu- 
I  lations  of  the  county  of  Lanark  did  not  accom- 
pany the  cattle,  although  the  appellant  averred  that 
I  he  had  made  such  a  declaration;  that  the  witness 
I  John  M'Millan  stated  that  the  declaration,  which 
is  not  produced,  was  blank — at  all  events  not 
complete —  and  it  was  proved  that  it  had  not  been 
countersigned  by  a  police-constable  in  terms  of 
the  said  regulations  issued  by  the  local  authority. 
The  appellant  contended  that  in  respect  he 
neither  moved,  nor  was  he  the  owner  of  the  cattle, 
nor  in  charge  of  them  at  the  time  they  were  re- 
moved into  the  county  of  Lanark,  he  was  not 
guilty  of  the  offence  libelled.  We,  however,  were 
of  opinion  the  appellant  was  the  only  person  who 
could  have  made  the  declaration,  and  in  permit- 
ting the  removal  of  the  cattle  without  such  de- 
claration, in  the  knowledge  that  they  were  to  be 
moved  into  the  county  of  Lanark,  was  guilty  of 
the  offence  charged,  and  we  convicted  him  and 
adjudged  him  to  forfeit  and  pay  the  sum  of  £20 
of  modified  penalty,  being  at  the  rate  of  £2,  10s. 
for  each  of  the  said  8  head  of  cattle,  with  the 
sum  of  £1,  1.5s.  of  expenses,  and  in  respect  the 
said  sums  of  penalty  and  expenses  were  paid  at 
the  bar,  found  it  unnecessary  to  pronounce  far- 
ther. We  also  held  proved  the  previons  convic- 
tion libelled." 

The  question  of  law  for  the  opinion  of  the 
High  Court  of  Justiciary  was — "  In  the  oircnm- 
stances  above  set  forth,  was  the  appellant  guilty 
of  the  offence  charged  ?" 

The  Contagious  Diseases  (Animals)  Act  1878 
(41  and  42  Vict.  cap.  74),  sec.  61,  sub-sec.  (1), 
provides — "(1)  If  any  person  without  lawful 
authority  or  excuse,  proof  whereof  ahall  lie  on 
him,  does  any  of  the  following  things,  he  shall 
be  gailty  of  an  offence  against  this  Act— (1)  If  he 
does  anything  in  contravention  of  this  Act,  or  of 
an  Order  of  Council,  or  of  a  regulation  of  a  local 
authority  ...  (2)  And  on  a  further  conviction 
within  a  period  of  twelve  months  for  a  second  or 
subsequent  offence  against  the  same  snb-sectioo 
of  this  section,  he  shall  be  liable,  in  the  discre- 
tion of  the  court  of  summary  jurisdiction  before 
which  he  is  convicted,  to  be  imprisoned  for  any 
period  not  exceeding  one  month,  with  or  without 
hard  labour,  in  lieu  of  the  pecimiary  penalty  to 
which  he  is  liable  under  this  Act. " 

The  Summary  Proseoutions  Appeals  (Scotland) 
Act  1875  (88  and  39  Vict.  cap.  62),  sec.  3,  sub-sec- 
tion (9),  provides — "The  superior  court  shall  have 
power  ...  to  cause  the  case  to  be  sent  back  to 
the  inferior  judge  to  be  amended  in  such  manner 
as  they  shaU  direct,  and  thereafter,  on  the  case 
being  amended  and  returned,  to  deliver  judg- 
ment on  the  case  as  amended. " 

Argued  for  the  appellant— The  appellant  did 
not  move  the  cattle,  or  cause  or  direct  them  to 
be  moved.  In  the  finding  of  the  Justices  that 
"in  permitting  the  removal"  he  was  guilty 
of  an  offence,  the  permitting  was  not  found  as  a 
fact,  but  was  an  unjustifiable  inference  from  the 
facts  stated.  The  appellant  did  not  permit, 
because  he  could  not  prevent.  The  only  fact 
found  was  that  the  appellant  did  not  make 
the  statutory  declaration.  That  was  not  enough 
to  infer  guilt.  Further,  the  appellant  was  not 
the  proper  person  to  make  the  declaration.  He 
was  not  the  owner  when  the  cattle  were  moved. 

Argued  for  the  respondent — The  appellant  was 
the  only  person  who  could  make  the  declaration. 
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No  one  eke  ooald  speak  to  the  whereabouts 
of  the  cattle  for  fifty-six  days  before  their  re- 
moTal.  The  appellant  n^ade  a  bad  declaration. 
He  thas  aiisisted  in  the  removal  of  the  cattle. 
He  was  "art  and  part"  in  the  matter.  That 
was  the  meaning  of  "permitting." 

It  was  observed  by  the  Court  that  the  facts  on 
which  the  respondent  based  bis  case  were  very 
imperfectly  stated.  Counsel  for  the  respondent 
moved  the  Court  to  remit  the  case  to  the  Justices 
to  be  amended  under  the  powers  conferred  by 
sec.  3,  sub-sec.  9,  of  the  Summary  Prosecutions 
Appeals  (Scotland)  Act  1875.  The  motion  was 
opposed. 

At  advising — 

LoBD  Rtithbbfubd  CI.ABE — On  25th  June  1888 
the  Justices  of  the  Peace  for  the  county  of  Ayr 
convicted  the  appellant  of  a  contravention  of  the 
Contagious  Diseases  (Animals)  Act.  K  case  has 
been  stated,  and  we  have  now  to  determine  whether 
the  conviction  was  right. 

The  respondent  has  moved  us  to  remit  to  the 
Justices  in  order  that  the  case  may  be  amended, 
and  the  first  question  which  we  have  to  consider 
is  whether  we  shall  make  that  remit.  I  am  of 
opinion  that  we  should  not.  The  case  has  no 
doubt  been  very  imperfectly  stated.  But  it  was 
the  duty  of  the  parties  to  see  that  it  was  well 
stated,  and  I  assume  that  it  was  submitted  to 
them  before  it  was  finally  adjusted.  The  imper- 
fections are  so  great  that  it  would  require  to  be 
re-stated.  I  do  not  think  that  in  the  interests  of 
justice  it  would  be  safe  to  direct  this  to  be  done. 
The  time  that  has  elapsed  is  very  considerable, 
and  there  is  of  course  no  record  of  the  evi- 
dence. 

The  charge  against  the  appellant  is  that  he 
"did  move,  or  cause,  direct,  and  permit  to  be 
moved,"  certain  cattle  from  Ayrshire  to  Lanark- 
ghire  "without  the  said  cattle  being  accom- 
panied "  with  the  statutory  declaration. 

The  only  word  of  which  the  meaning  is  not 
plain  is  the  word  "permit."  I  am  disposed  to 
think  that  it  signified  that  if  the  permission  had 
been  withheld  the  cattle  would  not  have  been 
moved.  But  to  use  an  obsolete  formula,  which 
is,  however,  well  understood,  we  may  safdy  hold 
that  the  charge  against  the  appellant  was  that  he 
was  actor  or  art  and  part  in  the  moving  of  the 
cattle. 

It  appears  from  the  case  that  on  80th  April 
1888  the  appellant  had  a  sale  of  cattle  on  his 
farm,  and  that  on  that  day  the  cattle  in  question 
were  sold  and  delivered  to  Robert  Forsyth,  a 
grain  merchant  in  Lanarkshire.  It  further 
appears  that  after  the  cattle  were  delivered  they 
were  moved  to  Lanarkshire  by  Forsyth,  or  by  a 
person  employed  by  him  for  that  pnrpose.  It  is 
not  said  that  the  appellant  in  any  way  facilitated 
the  removal  of  the  cattle. 

The  case  states  that  the  appellant  averred  that 
he  had  made  the  statutory  de61aration.  I  pre- 
sume that  this  averment  was  made  to  the  Justices, 
and  if  so,  it  is  nothing  more  than  an  untrue  aver- 
ment made  in  the  course  of  the  trial.  Again,  it 
is  set  forth  that  M'Millan,  who  was  engaged  by 
Forsyth  to  move  the  cattle,  "stated  that  the  de- 
claration (which  was  not  produced)  was  blank, 
at  all  events  not  complete."  But  it  is  not  said 
that  the  appellant  handed  the  declaration  to 
H'Ulllan.     If  that  had  been  so,  there  would  have 


been  room  for  the  inference  that  the  appellant 
was  taking  part  in  the  moving  of  the  cattle. 

In  conclusion  the  Justices  say — "We  were 
of  opinion  that  the  appellant  was  the  only  person 
who  could  have  made  the  declaration,  and  in  per- 
mitting the  removal  of  the  cattle  without  such 
declaration,  in  the  knowledge  that  they  were 
to  be  moved  into  the  county  of  Lanarkshire,  was 
guilty  of  the  offence  charged." 

I  am  disposed  to  think  that  the  Justices  were 
right  in  holding  that  the  appellant  was  the 
person  to  make  the  statutory  declaration.  But 
the  fact  that  he  did  not  make  it  would  not  prove 
him  guilty  of  the  statutory  offence.  Yet  I  gather 
that  it  was  from  this  circumstance  that  the 
Justices  held  the  case  to  be  proved.  At  least 
they  state  no  other  from  which  the  guilt  of  the 
appellant  can  be  inferred.  From  all  that  ap- 
pears in  the  case  the  appellant,  after  he  had 
delivered  the  cattle  to  the  buyer,  did  nothing. 

No  doubt  the  Justices  say,  "  in  permitting  the 
removal  of  the  cattle,"  itc.  This  is  stated,  not 
as  a  fact,  but  as  an  inference,  and  there  is 
nothing  to  support  it.  It  is  said  that  the 
appellant  knew  that  the  cattle  were  to  be  moved 
into  Lanarkshire.  It  is  not  said  that  he  had 
this  knowledge  before  the  cattle  were  delivered. 

I  am  not  determining  any  general  question.  I 
proceed  entirely  on  the  case  as  it  has  been 
stated  to  us,  and  on  the  oircumstanoes  therein 
set  forth  I  am  constrained  to  hold  that  the 
appellant  was  not  guilty  of  the  offence  charged. 

liOBD  Lkb — The  question  stated  for  the  opi- 
nion of  the  Court  in  this  case  is,  whether  in  the 
circumstances  set  forth  the  appellant  was  guilty 
of  the  offence  charged  ? 

The  offence  charged  was  that  he  did  move,  or 
cause,  direct,  and  permit  to  be  moved,  certain 
cattle  from  a  place  in  the  district  of  Ayr  into  the 
district  of  Lanark  without  the  said  cattle  being 
accompanied  with  the  declaration  required  by 
the  regulations  made  by  the  local  authority  of 
the  county  of  Lanark  in  virtue  of  the  powers 
conferred  by  the  Contagious  Diseases  (Animals) 
Act  1878  to  1886,  and  the  Animals  Order  of 
1886. 

It  appears  from  the  case  that  the  cattle  in 
question  (eight  in  number)  had  been  sold  by  the 
defender  on  the  morning  before  removal  at  his 
farm  in  the  county  of  Ayr  along  with  some  400 
Others,  and  it  is  stated  as  matter  of  fact  that  the 
purchaser,  depending  on  the  appellant  making 
the  necessary  declarations  before  they  were 
moved,  engaged  a  man  to  drive  them  from  the 
appellant's  farm  to  Strathaven  in  the  county  of 
Lanark ;  that  the  cattle  were  accordingly  driven 
there ;  that  the  declaration  required  by  the  regu- 
lations did  not  accompany  them ;  and  that 
although  the  appellant  averred  he  had  made  such 
a  declaration,  it  was  proved  that  it  had  not  been 
countersigned  by  a  police-constable  in  terms  of 
the  regulations.  The  appellant's  contention  is 
stated  to  have  been  that  as  he  neither  moved, 
nor  was  the  owner  of  the  cattle,  nor  in  charge  of 
them  at  the  time  they  were  removed  into  the 
county  of  Lanark,  he  was  not  guilty.  The  finding 
of  the  Justicesisstatedas follows — "  We,  however, 
were  of  opinion  that  the  appellant  was  the  only 
person  who  could  have  made  the  declaration,  and 
in  permitting  the  removal  of  the  cattle  without 
such  declaration,  in  the  knowledge  that  tUey  were 
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to  be  remoyed  into  the  connty  of  Lanark,  vas 
gnilty  of  the  offence  charged." 

If  it  had  been  stated  as  a  finding  in  point  of 
fact  that  the  appellant  did  permit  the  cattle  to 
be  removed  without  the  reqnired  deolaiation,  I 
could  not  have  answered  the  question  before  us 
in  the  negative,  because  I  see  no  reason  to  donbt 
that  the  Jastices  were  right  in  holding  that  under 
the  regulations  the  appellan  t,  aa  owner,  selling  and 
allowing  the  removal  of  the  cattle,  was  the  only 
person  who  would  make  a  declaration  of  the  kind 
reqnired,  and  ought  to  have  seen  that  it  was 
made,  not  the  leas  so  that  he  ceased  to  be  owner 
before  the  removal  into  Lanark  district  took 
place.  But  the  difficulty  is  that  the  essential 
fact  in  the  case  ia  not  stated  as  a  fact,  but  merely 
aa  matter  of  opinion.  That  is  not  sufficient,  and 
I  therefore  agree  that  we  cannot  answer  the 
question  stated  in  the  case  in  the  affirmative. 

I  have  bad  some  donbt,  however,  whether,  on 
the  case  as  stated,  we  can  answer  it  either  way  ? 
and  whether  we  ought  not  to  deal  with  the  case  as 
insufficiently  stated,  and  to  remit  to  the  Justices 
to  give  ns  the  facts  on  which  they  founded  their 
opinion.  It  is  not  satisfactory  to  my  mind  to 
quash  the  conviction  merely  because  the  Justices 
have  not  stated  these  facts,  which  might  or 
might  not  if  stated  have  been  sufficient  to  sup- 
port it.  I  should  have  preferred  for  my  own 
part  to  make  a  remit.  But  as  your  Lordships 
are  against  that  course,  and  there  certainly  ore 
many  objections  to  getting  the  case  re-stated 
now,  I  do  not  dissent  from  a'  finding  that  in  the 
circumstances  set  forth  it  is  impossible  to  find 
the  appellant  guilty. 

LoKD  JusTiOE-CutBK — I  am  of  the  same 
opinion.  I  sympathise  with  what  Lord  Lee  has 
said  with  reference  to  the  question  whether 
there  is  enough  in  the  case  to  allow  ns  to  dispose 
of  it.  But  looking  to  the  form  in  which  the 
question  is  put,  viz.,  "In  the  circumstances 
above  set  forth  was  the  appellant  guilty  of 
the  offence  charged?"  I  have  no  difficulty 
in  answering  it  in  the  negative.  And  with  refer- 
ence to  the  sending  back  of  cases  to  be  amended, 
I  only  say  this,  that  that  is  a  practice  which 
ought  to  be  strictly  safeguarded,  because  it  is  well 
that  magistrates  should  understand  that  they  are 
bound  to  state  their  cases  with  care  and  attention, 
and.  to  consider  well  whether  they  have  fully 
stated  the  facts  which  are  suggested  in  their 
question  as  justifying  a  oonviction.  I  think 
it  is  proper  to  send  back  a  case  to  be  amended  in 
circumstances  where  some  slight  alteration  may 
bring  out  clearly  some  important  point;  as, 
for  example,  where  a  fact  of  importance  is  stated 
with  ambiguity,  or  where  a  matter  of  fact  is  not 
stated  with  such  clearness  as  to  enable  an  im- 
portant point  of  law  depending  upon  it  to 
be  decided  satisfactorily.  But  I  am  clearly  of 
opinion  that  no  case .  should  be  gent  back  | 
where  practically  the  case  has  to  be  set  aside  and 
a  new  one  stated,  or  where  there  is  a  failure  to 
state  the  facts,  because  the  person  convicted  is 
entitled  to  have  a  case  stated  when  the  facts  are 
fresh  in  the  recollection  of  the  Justices.  There- 
fore, although  sharing  the  difficulty  of  Ijord  Lee,  , 
I  think  the  proper  course  is  to  deal  with  this  i 
case  as  one  which  fails  to  state  facts  necessary  to  | 
a  conviction  for  the  offence  charged.  I 


The  Court  quashed  the  eoBfiotion. 

C!oanseI  for  the  Appellant — A.  S.  D.  Thomson. 
Agent— J.  Stewart  Oellatly,  S.S.O. 

Ck>tmsel  for  the  Bespondent — Dondas.  Agents 
—Bruce  &.  Kerr,  W.8. 


COUBT    OF   SESSION. 


Saturday,  November  24. 

FIRST    DIVISION. 

[Sheriff  of  Argyllshire. 
CAMERON  AND  OTHERS  V.  THE  DUKE  OF 
ARGYLL. 

Orefter—Crofler*Boldingt(_8eotland)Aet  ]  886(49 
and  50  Viet.  cap.  29),  lee*.  26  and  28— Order 
of  Oommittionen— Finality— Sheriff— Appeal 
—  Competency. 

The  Crofters  Holdings  (Scotland)  Act  1S86, 
sec.  25,  provides — "The  decision  of  the 
Crofters  CommissioDers  in  regard  to  any  of 
the  matters  committed  to  their  determination 
by  this  Act  shall  be  final."  Section  28  pro- 
vides—  "  Any  order  of  the  Crofters  Commis- 
sion .  .  .  may  be  presented  to  the  Sheriff,  and 
the  Sheriff  if  satisfied  that  the  order  has  been 
made  in  conformity  with  the  provisions  of 
this  Act  and  has  been  duly  recorded,  may 
pronounce  decree  in  conformity  with  such 
order  on  which  execution  and  diligence  shall 
proceed." 

Certain  crofters  in  the  island  of  Tiree  pre- 
sented an  application  to  the  Crofters  Com- 
mission praying  the  Commissioners  to  fix 
fair   rents    to   be    paid   by  them   and   to 
deal   with    the  question  of    arrears.     The 
Commissioners  pronounced  an  order,  which 
was    recorded    in    the    Crofters   Holdings 
Book  for  the  county  of  Argyll.     The  Duke 
of  Argyll,  as  landlord,  presented  a  petition 
to  the  Sheriff  praying  the  Court  to  interpone 
authority  to  said   order,  and  to  pronounce 
decree  in  conformity  therewith.     Held  that 
the  decision  of  the  Commissioners  being  final, 
and  the  Sheriff  having  satisfied  himself  that 
their  order  was  in  statutory  form,  and  haviog 
pronounced  decree,  an  appeal  thereagainst 
was  incompetent. 
The  Crofters  Holdings  (Scotland)  Act  1886,  sec 
26,  provides—  "  The  decision  of  the  Crofters  Com- 
missionera  in  regard  to  any  of  the  matters  com- 
mitted to  their  determination  by  this  Act  Ehall 
be  final,"    Section  28  provides — ''Any  order  of 
the  Crofters   Commissioners  .  .   .  may  be  pre- 
sented to  the  Sheriff,  and  the  Sheriff  if  satisfied 
that  the  order  has  been  made  in  conformity  with 
the  provisions  of  this  Act  and  has  been  duly  re- 
corded, may  pronounce  decree    in  conformity 
with  such  order  on  which  execution  and  diligence 
may  proceed." 

Archibald  Cameron  and  others,  crofters  in  the 
island  of  Tiree,  presented  an  application  in  De- 
cember 1886  to  the  Crofters  Commission  in 
terms  of  the  Crofters  Holdings  (ScotUnd)  Act 
1 886,  praying  the  Commission  to  fix  the  fair  rent 
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to  be  thereafter  paid  by  them  for  their  holdings, 
and  dealing  with  arrears. 

After  Bnndry  procedore  the  said  Oommisaioneia 
in  Ootober  1887  prononnoed  an  order  \rhioh  was 
duly  recorded  in  the  Crofters  Holding  Book  for 
the  connty  of  Argyll  at  Tobermory.  The  schedule 
appended  to  the  order  set  out— (1)  The  total 
amount  of  arrears  dne  by  the  applicants ;  (2)  the 
amount  oanoelled  ;  (8)  the  amount  ordered  to  be 
paid ;  (4)  the  number  of  instalments ;  (6J  the 
amount  of  each  instalment  and  the  dates  vhen 
payable. 

In  Jane  1888  the  Doke  of  Argyll  presented  a 
petition  in  the  Sheriff  Court  of  Argyllshire  at 
Oban,  against  the  said  Archibald  Cameron  and 
others,  and  prayed  the  Court  to  interpone  autho- 
rity thereto,  and  to  pronounce  deoree  in  con- 
formity therewith.  He  pleaded  that  he  was 
entitled  to  decree  as  craved  in  terms  of  the 
Crofters  Holdings  (Scotland)  Act  1886,  sec  28, 
with  expenses. 

On  27th  July  1888  the  Sheriff-Substitute  (Mao- 
T.imn.Av)  refused  the  motisn  for  the  pursuer 
that  the  cause  should  be  tried  snmmarily,  oon- 
tinnad  the  cause  nntil  the  first  Tacation  court, 
and  allowed  the  defender  to  lodge  defences 
within  that  time. 

"JVbt«. — The  pursuer  contended  that  parties 
shonld  be  beard  summarily,  but  as  the  Crofters 
Holdings  Act  makes  no  provision  for  summary 
procedure  in  applications  such  as  the  present, 
the  Sheriff-Substitute  was  obliged  to  refuse  the 
porsuer's  motion  as  incompetent.  It  is  also  to 
be  noticed  that  the  warrant  for  service  obtained 
on  the  pnisner's  application  is  in  the  ordinary 
form,  and  not  in  the  form  provided  by  section 
62  of  the  Sheriff  Courts  Act  1876  for  having 
causes  disposed  of  summarily." 

The  pursuer  appealed  to  the  Sheriff  (Fobbes 
Ibvike)  who  on  22ud  September  1888  sustained 
the  appeal,  interponed  authority  to  the  said 
order,  and  granted  decree  in  terms  thereof. 

"Note. — The  Crofters  Commission  not  being 
a  conrt  of  record,  tbeir  orders  can  be  enforced 
only  through  the  interposition  of  a  conrt  of  law. 
The  Act  therefore  provides,  by  section  28,  that 
*  any  order  of  the  Crofters  Commission  or  two  of 
their  number  acting  as  hereinbefore  provided 
may  be  presented  to  the  Sheriff,  and  the  Sheriff, 
if  satisfied  that  the  order  has  been  made  in  con- 
formity with  the  provisions  of  this  Act,  and  has 
been  duly  recorded,  may  prononnoe  decree  in 
conformity  with  such  order  on  which  execution 
and  diligence  shall  proceed.'  The  statute  does 
not  set  out  any  precise  form  in  which  this  and 
similar  application^  may  be  made,  bat  it  may  be 
remarked  that  soon  after  its  passing  it  was  ably 
analysed  and  annotated  by  Mr  C.  K.  Johnstone, 
advocate,  who  added  a  set  of  suggested  forms, 
many  of  which  have  not  been  superseded  by  the 
ofiloial  forms  issued  by  the  Commission  (Bankine 
on  Leases,  p.  613,  note  1).  The  application  by 
the  parsaer  in  the  present  case  is  substantially 
in  terms  of  one  of  these  forms  (No.  8,  p.  60). 

"  Neither  does  the  Act  point  oat  any  particular 
mode  of  inquiry  by  which  the  Sheriff  before  pro- 
nouncing this  '  decree  conform '  is  to  satisfy 
himself  that  the  order  of  the  Commissioners,  or 
the  decision  of  a  single  arbiter  mutually  chosen 
(section  30),  is  in  conformity  with  the  statntory 
provisions.  It  would,  indeed,  seem  that  this  im- 
portant matter  is  left  pretty  much  to  the  discre- 
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tion  of  the  Judge,  snbjeot  always,  as  his  decision 
is,  to  the  review  of  the  higher  Conrt.  In  the 
present  case,  however,  owing  to  the  form  which 
the  csase  took  in  the  first  instance  the  Sheriff 
has  had  the  advantage  of  the  able  pleadings  of 
the  parties  on  the  question  at  issue. 

"It  is  indeed  true  that  the  Act  does  not  say 
in  set  terms  that  the  proceedings  under  it  are  to 
be  summary,  but  this  woold  seem  to  be  in  con- 
formity with  the  general  tone  and  tenor  of  the 
statnte.  By  section  26  the  decision  of  the 
Crofters  Commission  is  final.  The  pnrsaer  has 
here  produced  an  order  by  the  Commissioners, 
with  a  certificate  thereon  that  the  same  has  been 
recorded  in  the  book  kept  for  that  purpose  by 
the  Sheriff  Clerk  in  terms  of  section  27  of  the 
Act,  and  it  does  not  appear  to  be  contemplated 
that  a  formal  record  shonld  be  made  up,  with  its 
necessary  delay  and  eventual  cost;  it  indeed 
seems  difficult  to  conceive  a  case  where  it  is  mora 
for  the  interest  of  all  parties  that  the  qaestion  at 
issue  between  them  should  have  an  early  aettle- 
meut." 

The  defenders  appealed  to  the  Court  of  Session, 
and  argued  that  they  were  entitled  to  lodge  de- 
fences, as  the  Act  nowhere  said  that  the  pro- 
cedure under  it  was  to  be  summary. 

The  respondent  argued  that  the  appeal  was 
incompetent.  Sec.  26  of  the  Act  declared  that 
the  decision  of  the  Commissioners  was  to  be 
final.  The  Sheriff  had  pronounced  decree  in 
terms  of  sec.  28,  and  there  was  nothing  to  appeal 
from.  The  proceedings  were  summary — Bone  v. 
ScKool  Board  af  Sam,  March  16, 1886, 13  JJ.  768. 

At  advising — 

LoEJ>  Pbesident — I  think  this  appeal  incompe- 
tent, and  the  subject-matter  of  it  is  such  that  we 
cannot  entertain  it  or  look  at  it  at  all.  The  25th 
section  of  the  Crofters  Act  provides  that  a  deci- 
sion under  the  Crofters  Commission  in  regard  to 
any  matters  committed  to  tbeir  determination  by 
that  Act  shall  be  final.  Now,  that  clause  of  it- 
self creates  a  finality  at  a  very  early  stage  of  the 
proceedings.  The  determination  of  the  Crofters 
Commission  is  to  be  final ;  there  is  not  an  appeal 
against  it,  but  there  is  a  process  of  registering 
that  determination  in  the  Sheriff  Conrt  books  as 
provided  by  the  27th  section.  The  28th  section 
of  the  Act  provides  that  any  order  of  the  Crofters 
Commission  or  two  of  their  number  acting  as 
therein  provided  may  be  presented  to  the  Sheriff, 
and  the  Sheriff,  if  satisfied  that  the  order  has 
been  made  in  terms  of  the  Act,  and  has  been 
duly  recorded,  may  prononnce  decree  in  confor- 
mity with  such  order,  on  which  execution  and 
diligence  shall  proceed.  The  object  of  the 
Crofters  Act  is  plainly  that  the  order  of  the  Com- 
mission may  be  enforced  by  the  ordinary  dili- 
gence of  the  law  where  necessary.  It  is  not  im- 
perative that  the  order  of  the  Crofters  Commis- 
sion should  be  presented  to  the  Sheriff,  it  is  only 
declared  that  it  "may  be  presented  to  the 
Sheriff."  As  I  understand  the  28th  section,  the 
only  object  of  presenting  an  order  to  the  Sheriff 
is  to  make  it  the  foundation  of  a  diligence.  Now, 
what  is  the  Sheriff  to  do  when  the  order  is  pre- 
sented ?  He  is  to  pronounce  decree  conform  to 
it,  but  he  is  to  satisfy  himself  at  the  same  time 
that  the  order  has  been  made  in  conformity  with 
the  provisions  of  the  Act.  But  I  do  not  under, 
stand  these  words  to  import  that  the  Sheriff  is  to 
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baTe  a  prooess  before  bim,  or  that  he  is  to  bear 
parties,  bat  that  he  is  to  read  the  order  for  him- 
aelf  and  see  that  it  is  in  the  statntory  form,  and 
then  pronounce  decree.  Kow,  the  notion  of  there 
being  an  appeal  to  this  Court  against  the  decree 
in  conformity  with  the  Act  is  quite  out  of  the 
qnestion.  Never  was  there  such  a  thing  beard  of. 
The  sole  object  of  a  decree  conform  to  the  Act 
is  to  make  the  order  a  basis  for  a  diligence.  If 
anything  has  gone  wrong  in  the  coarse  of  the 
prooeedings,  either  before  the  Crofters  Gomis- 
sion  or  in  the  deliverance  of  the  Sheriff  in  pro- 
nouncing the  decree  as  conform  to  the  Act,  of 
coarse  that  may  be  set  aside  in  the  ordinary  way 
by  suspension  or  reduction,  but  certainly  it  is 
not  intended  by  the  statute  that  there  should  be  a 
process  in  the  Sheriff  Court.  And  there  being 
no  process  in  the  Sheriff  Court,  there  can  be  no 
judgment  of  the  Sheriff  which  can  form  the  sab- 
jeot  of  an  appeal, 

LoBD  MuBx,  LoBO  Shans,  and  Lobd  Adah 
concurred. 

The  Court  dismissed  the  appeal  as  incompe- 
tent. 

Connsel  for  the  Appellant — Watt.  Agents — 
dark  A  Macdonald,  S.S.C. 

Counsel  for  the  Bespondent  —  Mackay  —  H. 
Johnston.  Agents— Lindsay,  Howe,  &  Com- 
pany, W.S. 


Thursday,  November  22. 

FIBST    DIVISION. 

[Lord  Lee,  Ordinary 
on  the  Bills. 
LAURIE   V.   MOTHERWELL. 

Bankruptey —  Seqtiettration—Jieeal— Affidavit — 
Sight  in  Security— Bankruptcy  (Scotland)  Aet 
1866  (19  and  20  Vict.  cap.  79),  lec.  22. 

Where  the  oath  of  a  petitioning  creditor 
in  a  sequestration  was  ex  facie  conform  to 
Btatute,  but  omitted  to  specify  as  security  of 
the  debt  certain  valueless  inhibitions,  a  peti- 
tion for  recal  of  sequestration  refused. 

The  directors  of  a  public  company  became 
jointly  and  severally  liable  under  a  bond  for 
£4300  to  one  of  their  number,  who,  under  a 
charge  upon  the  bond,  obtained  sequestra- 
tion of  the  estates  of  one  of  his  co-obligants. 
The  creditor  deponed  that  the  debtor  owed 
him  £3683,  6s.  8d.,  being  the  balance  of 
£4300,  less  the  sixth  part  due  by  himself  in 
his  character  of  co-obligant,  and  that  he  held 
the  other  co-obligants — naming  them,  but 
making  no  mention  of  himself— liable  for 
the  debt.  He  omitted  to  state  among  the 
securities  held  by  him  for  the  debt  certain 
inhibitions  over  the  creditor's  estate  which 
had  attached  nothing. 

In  a  petition  for  recal  of  the  sequestration 
— Tield  (1)  that  the  oath  of  the  creditor  speci- 
fied all  those  who  were,  besides  the  bank- 
rapt,  liable  for  the  debt,  and  (2)  that  it  was 
within  the  discretion  of  the  Court  to  consider 
that  no  prejudice  had  arisen  from  the  omis- 
sion to  specify  the  inhibitions  over  the 
creditor's  estate,  and  the  petition  refused. 


This  was  a  petition  by  John  Laozie  for  xMtl 
of  the  seqnestration  of  his  estates.  Answers  to 
the  petition  were  lodged  by  William  Motherwell, 
the  creditor  at  whose  instance  sequestration  had 
been  awarded. 

The  petitioner  and  respondent  were  both 
directors  of  the  JEtawyards  Coal  Company 
(Limited).  The  respondent  bad  advanced  varions 
sums  to  the  company,  amounting  in  all  to  £4300, 
for  which  he  received  a  bond  dated  15tb  April 
1884  by  the  company  and  its  directors,  William 
Mitchell,  William  Motherwell  (the  respondent), 
Andrew  Aitken,  John  Laurie  (the  petitioner), 
John  Motherwell,  and  Qeorge  Walkinshaw. 
Under  this  bond  the  granters  bound  and  obliged 
the  company,  and  themselves  as  individuals,  and 
their  heirs,  executors,  and  successors,  all  jointly 
and  severally,  without  the  necessity  of  discuss- 
ing them  in  their  order,  to  repay  the  sum  of 
£4300  to  the  respondent  with  interest  and  pen- 
alties. 

On  4th  Jane  1888  the  bond  was  recorded  in 
the  Books  of  Council  and  Session,  and  on  18th 
July  the  petitioner  was  charged  to  make  pay- 
ment of  £3583,  6s.  8d.,  or  five-sixths  of  tho  sum 
of  £4300  due  under  the  bond.  The  charge  hav- 
ing expired  without  payment  the  respondent 
applied  for  sequestration  of  the  petitioner's  estate, 
and  on  9th  Augu8tl888 sequestration  wasawarded 
by  the  Lord  Ordinary  on  the  Bills. 

In  the  affidavit  produced  along  with  his  appli- 
cation the  respondent  deponed  that  the  petitioner 
owed  him  the  sum  of  £3583,  6g.  8d.,  being  the 
balance  of  the  sum  of  £4300  contained  in  the 
bond  above  mentioned,  after  deduction  of  £716, 
18s.  4d.,  "  being  the  deponent's  one-sixth  share 
or  proportion  thereof  as  co-obligant"  under  the 
bond.  He  further  deponed  that  no  part  of  the 
debt  had  been  paid  or  compensated,  and  that 
besides  the  petitioner  he  held  "the  said  Baw- 
yards  Coal  Company  (Limited),  the  said  Andrew 
Aitken,  John  Motherwell,  William  Mitchell,  and 
George  Walkinshaw,  liable  for  the  said  debt;" 
that  be  held  a  security  to  the  extent  of  £500  for 
the  debt;  and  that  he  held  " no  other  obligants 
or  securities  for  the  said  debt  than  those  above 
specified. " 

By  the  22nd  section  of  the  Bankruptcy  Act  the 
creditor  applying  for  sequestration  of  hia  debtor's 
estate  is  required  to  state  "what  other  persons, 
if  any,  are,  besides  the  bankrupt,  liable  for  the 
debt  or  any  part  thereof,  and  specify  any  seon- 
rity  which  he  holds  over  the  estate  of  the  bank- 
rupt or  of  other  obligants,  and  depone  that  he 
holds  no  other  obligants  or  securities  than  those 
specified ;  and  where  he  holds  no  other  person 
than  the  bankrupt  so  bound  and  no  security,  he 
shall  depone  to  that  effect." 

The  petitioner  averred,  inter  alia,  in  his  peti- 
tion that  the  affidavit  made  by  William  Mother- 
well in  support  of  his  application  for  the  peti- 
tioner's sequestration  did  not  comply  with  the 
statutory  requisites  above  described.  In  parti- 
cular, (1)  it  did  not  specify  among  the  secnrities 
held  by  William  Motherwell  for  the  debt  two  in- 
hibitions duly  executed  on  4th  June  1888  over 
the  estates  of  the  petitioner  and  William  Mitchell, 
a  co-obligant ;  and  (2)  it  did  not  specify  all  the 
co-obligants.  William  Motherwell,  the  creditor 
in  the  bond,  was  also  debtor  in  the  bond  for  the 
whole  debt,  the  parties  being  liable  singvli  in 
tolidum.    He    wag    not    therefore    entitied   to 
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charge  the  petitioner  for  payment  of  the  whole 
debt  under  dednotion  only  of  his  own  pro  rata 
share.  A  pro  rata  share  might  not  be  the 
ultimate  liability  of  the  petitioner  or  William 
HotherweU. 

In  his  answers  William  Motherwell  admitted 
that  he  had  omitted  to  specify  in  his  oath  the 
inhibitions  execnted  over  the  estates  of  the 
petitioner  and  William  Mitchell,  bnt  explained 
that  no  security  had  been  created  by  them.  He 
further  stated  that  in  his  examination  before  the 
Sheriif  nnder  the  proceedings  in  his  sequestra- 
tion the  petitioner  had  deponed  to  having 
execnted  in  May  preceding  a  general  trast  oon- 
Teyanoe  of  his  whole  means  and  estate  for 
behoof  of  his  wife  and  daughter  to  take  effect 
daring  his  life.  He  had  thus  attempted  to 
defeat  the  claims  of  his  creditors. 

The  Lord  Ordinary  (Lei)  pronounced  the 
following  interlocutor: — "In  respect  that  the 
affidavit  of  the  petitioning  creditor  is  not  con- 
form to  the  requirements  of  the  Bankruptcy 
(Scotland)  Act  1856,  recals  the  sequestration 
of  the  estates  of  the  petitioner  John  Laurie 
awarded  by  the  Lord  Ordinary  on  9lrh  August 
1888 :  Prohibits  any  farther  proceedings  therein : 
Appoints  the  jndgment  of  recal  to  be  entered  in 
the  Begister  of  Sequestrations,  and  marked 
on  the  margin  of  the  Hecord  of  Inhibitions,  and 
decerns;  and  in  the  circumstances  finds  no 
expenses  due. 

"  Opinion. — Although  the  sequestration  was 
oompetently  awarded,  seeing  that  notour  bank- 
mptcy  was  proved,  and  that  the  affidavit  pro- 
duced with  the  petition  was  prima  facie  suffleient, 
the  objections  urged  in  the  petition  for  recal 
most  be  considered  in  the  light  of  the  documents 
now  produced,  and  of  the  undisputed  averments. 

"So  considered,  it  appears  (1)  that  the  re- 
apondent,  besides  being  creditor  in  the  bond, 
was  one  of  the  joint  obligants  for  the  debt  of  the 
Bawyards  Coal  Company  along  with  the  peti- 
tioner and  four  others  ;  and  (2)  that  the  answers 
contain  no  denial  of  the  allegation  that  the 
respondent  (the  petitioning  creditor)  held  an 
inhibition  which  be  had 'used  on  4th  June 
against  the  present  petitioner  and  another  of  the 
joint  obligants. 

'*  It  was  incumbent  on  the  respondent,  under 
seetion  22  of  the  statnte,  to  state  in  his  oath 
♦what  other  persons,  if  any,  are  liable  for 
the  debt,  or  any  part  thereof,'  and  also  to 
■pacify  'any  security  which  he  holds  over  the 
estate  of  the  bankrupt,  or  of  other  obligants.' 
It  appears  to  be  setUed  that  an  inhibition  is 
a  security  which  ought  to  be  specified. 

"  My  opinion  is  that  the  affidavit  in  this  case 
did  not  comply  with  the  requirements  of  the 
statute.  It  is  framed  on  the  assumption,  which 
1  think  erroneous,  that  the  respondent's  liability 
as  one  of  the  joint  debtors  was  limited  to 
one-sixth.  It  states  that  for  the  amount  which 
Qie  bankrupt  was  charged  to  pay  the  respondent 
held  no  other  obligants  than  the  Rawyards  Coal 
Company  and  the  four  other  obligants  named. 
But  he  himself  was  an  obligant  exactly  in  the 
same  position  as  all  the  others. 

"I  think  that  it  was  a  mistake  on  the  part  of 
the  respondent  to  assume  that  because  he  was 
the  (seditor  in  the  bond  he  was  entitled  to  deal 
'With  himself  as  one  of  the  joint  and  several 
obligants  in  any  other  way  than  he  deals  with 


the  rest.  He  himself  was  an  obligant  for  every 
part  of  the  debt  just  as  much  as  the  others. 
7et  this  is  not  stated.  In  fact  the  oath  by 
its  terms  leaves  it  to  be  understood  that  he  was 
under  no  liability  after  deducting  one-sixth. 

"Further,  the  affidavit  is  defective  in  not 
specifying  the  inhibition,  the  use  of  which  is  not 
denied. 

"These  omissions  in  the  af&davit  ai«  not 
mere  technicalities.  They  give  rise  to  a  sub- 
stantial objection.  For,  whether  the  Bawyards 
Coal  Company  is  insolvent  or  not,  it  puts  the 
petitioner  in  a  very  disadvantageous  position 
to  be  forced  to  work  out  his  rights  of  relief  as  a 
sequestrated  bankrupt.  It  is  admitted  in  the 
answers  that  his  other  debts  are  of  small  amount. 
The  respondent  may  have  been  within  his  legal 
rights  in  giving  the  petitioner  a  charge  to 
pay  under  the  bond.  But  he  has  not  satisfactorily 
explained  either  why  he  did  not  mention  himself 
as  liable  for  the  whole  debt,  or  why  he  did  not 
proceed  against  the  proper  debtor,  viz.,  the 
Bawyards  Coal  Company.  To  use  the  process  of 
seqaestration  for  the  purpose  of  gaining  an 
undue  advantage  over  a  oo-obligant  is  to 
abuse  it,  and  there  is  sufficient  authority  to 
show  that  the  Court,  even  where  the  proceedings 
are  «x/a<»«  regular,  can  prevent  this — Oarctnerr, 
TFboef»i<fc,  24  D.  1138." 

The  respondent  reclaimed,  and  argued — The 
question  whether  a  sequestration  was  to  be  re- 
called or  not  was  a  matter  for  the  discretion  of 
the  Court,  unless  there  were  ex  facie  of  the 
proceedings  in  the  application  for  sequestration 
an  omission  of  some  essential  step  ordained 
by  the  statute — Barr  v.  BdUantyne,  January  29, 
1867,  6  Macph.  830.  Here  there  waa  no  such 
omission.  (1)  The  debt  due  by  the  petitioner 
was  rightly  stated  in  the  oath  to  be  the  balance 
of  the  whole  sum  due  under  the  bond  after 
deducting  one-sixth.  That  was  the  extent  of  the 
respondent's  liability  in  an  action  of  contribu- 
tion. It  could  not  be  supposed  that  his  position 
as  co-obligant  deprived  him  of  all  the  advantages 
of  his  position  as  creditor.  (2)  The  omismon 
to  mention  the  inhibitions  did  not  appear  ex  facie 
of  the  oath.  In  the  exercise  of  its  discretion 
the  Court  would  not  in  the  circumstances  of  the 
case  recal  the  sequestration.  The  inhibitions 
bad  attached  nothing,  and  the  omission  to  men- 
tion them  had  caused  the  petitioner  no  detri- 
ment. On  the  other  hand,  he  had  attempted 
to  denude  himself  of  his  estate,  and  so  defeat 
the  claims  of  his  creditors.  A  distinction  must 
be  drawn  between  objections  to  the  oath  of 
a  petitioning  creditor  and  to  oaths  necessary  for 
voting — Bay  v.  Durham,  February  5,  1850,  12 
D.  676;  Learmonth  v.  Patten,  July  18,  1845,  7 
D.  1094  ;  Mackay  v.  Hi*  Creditor*,  November  19, 
1864,  3  Macph.  74. 

The  petitioner  argued — The  argument  founded 
on  Barr  v.  BalXantyne  was  really  founded  on  an 
obOer  dictum  of  Lord  Benholme's  which  was 
misleading.  The  real  distinction  was  not  be- 
tween cases  where  omissions  appeared  ex  facie 
of  the  proceedings,  and  where  it  required  inquiry 
to  discover  them,  but  between  oases  where  the 
statutory  requisites  had  and  had  not  been  com- 
plied with.  Only  in  the  latter  case  had  the 
Court  a  discretion — Tennent  v,  Martin,  March 
6,  1879,  6  B.  786.  Ko  valid  distinction  could  be 
taken  between  the  construction  of  oaths  neces. 
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Mury  f»r  voting  and  the  original  oath  of  the  peti- 
tioning creditor.  In  the  present  oaee  the  omis- 
sion to  oomply  with  statutory  requisites  'waa  two- 
fold— (1)  The  respondent  not  having  mentioned 
himself,  had  not  specified  all  the  obligants  whom 
ha  held  liable  for  the  debt  besides  the  petitioner. 
His  right  as  creditor  did  not  divest  him  of  his 
obligations  as  one  of  the  co-obligants.  The 
omission  of  his  name  was  not  a  merely  formal  de- 
fect, as  his  ultimate  liability  might  oome  to  be 
more  than  the  one-sixth  deducted.  (2)  He  had 
not  specified  the  inhibitions.  No  doubt  this  was 
a  purely  technical  objection,  bat  technical  ob- 
jections had  been  held  sufficient  to  justify  recal 
—Kinnet  v.  Adam,  March  8,  1882,  9  B.  698; 
Jod  v.  Oia,  June  10,  1859,  21  D.  987;  CampbiU 
T.  Mylei,  May  27, 1853,  15  D.  685  ;  M'Ewan  v. 
Gleugh,  December  7,  1842,  6  D.  273 ;  Wright 
V.  Omrie,  November  19,  1842,  6  D.  164 ;  Imne 
T.  Commereial  Bank,  July  6, 1842,  4  D.  1682. 

At  advising — 

'  LoBD  PsBazDmn — In  this  case  the  Lord  Ordi* 
nary  has  recalled  the  sequestration  of  the  peti- 
tioner on  two  grounds.  These  require  separate 
consideration,  for  this  reason,  that  one  appears 
and  is  said  to  be  an  ez  faeU  defect  in  the  peti 
tion  for  sequestration,  and  the  other  di 
matters  of  fact  not  appearing  on  '  ■"" 
proceedings.  tBTf^C^ 

As  regards  the  first  of  thMJQKOftnaint  is 
that  the  petitioning  oredU^pMBF  to  comply 
with  that  part  of  the  pro^pn  i^he  22nd  sec- 
tion of  the  Bankruptcy 
to  state  in  his  oath  whaHthe: 
are,  besides  the  bankrupi 
any  part  thereof.  The  ^kf/A^^  ^^  ^^  ^^^^ 
which  the  petitioning  cred^B;  Xkhs,  and  there- 
fore the  inquiry  is,  whetheSk/appeafs  on  the 
face  of  the  affidavit  that  ther^ft^thjt  persons 
liable  to  pay  that  debt  beyond  tu^;spe<n/t^  if. 
the  affidavit.  W^ 

The  bond  out  of  which  the  claim  of  ti 
tor  arises  is  a  peculiar  deed,  and  requires  oarel 
consideration.  The  object  with  which  it  was 
granted  was  to  raise  money  to  carry  on  the  busi- 
ness of  the  Rawyards  Coal  Company.  That  com- 
pany had  no  credit,  and  the  directors  of  the  com- 
pany interponed  their  personal  security  in  order 
to  obtain  the  money.  The  way  in  which  it  was 
done  was  this.  One  of  the  directors  Mr  Mother- 
well advanced  the  money  required,  namely, 
£4800,  and  the  bond  bears  that  it  was  advanced 
by  him,  and  the  obligntion  in  the  bond  is  to  re- 
pay that  money.  Motherwell  became  one  of  six 
oo-obligants  bound  under  the  bond.  In  a  ques- 
tion with  his  co-obligants  he  is  only  liable  to  pay 
one-sixth  part  of  the  debt,  viz.,  £716,  13s.  4d., 
tboQgh  ex  facie  of  the  bond  he  is  liable  for  the 
full  sum  of  £4300.  The  letter  of  the  bond 
makes  him  a  debtor  in  £4300,  bnt  it  is  perfectly 
plain  that  he  was  never  so  bound,  because  be- 
yond his  debt  as  a  co-obligant  the  debt  was  due 
to  himself.  The  way  Motherwell  pnts  the  matter 
in  his  affidavit  is  that  he  deducts  one-sixth  part 
of  the  debt  from  bis  claim.  His  position  is — 
"  My  co-obligants  and  I  are  each  liable  for  one- 
sixth  part  of  the  debt  in  an  action  of  contribu- 
tion, and  therefore  I  make  no  claim  as  creditor 
in  the  bond  for  one-sixth  part  of  the  debt,  bnt 
claim  payment  of  the  debt  minus  that  sixth, 
viz.,  of  £3583,  6s.  8d.    That  is  the  debt  which  is 


mentioned  in  the  22nd  section  of  the  stataie, 
and  the  creditor  in  his  affidavit  ia  bonnd  to  set 
ont  what  other  persons  are  liable  for  that  debt 
My  opinion  of  the  true  oonstmotion  and  effect  of 
this  bond  is  that  Motherwell  ia  not  liable  for  any 
part  of  that  debt.  He  cannot  be  a  debtor  to 
himself,  and  he  is  a  debtor  to  his  co-obligant« 
only  to  the  extent  of  £716,  13s.  id.,  and  Si  no 
part  of  the  £3683, 6s.  8d.  claimed  in  Uie  affidavit 
I  think  it  is  perfectly  clear  that  neither  the  affi- 
davit nor  the  bond  shows  any  person  liable  for 
the  debt  who  is  not  mentioned  in  the  affidavit. 
The  first  objection  aooordingly  is  disposed  of. 
I  may  say,  however,  that  if  well  founded  it  would 
have  been  a  relevant  objection,  and  indeed  one 
which  we  could  not  have  resisted,  beoaose  it  was 
grounded  on  a  failure  to  oomply  ax  faeis  of  tlu 
proceedings  with  a  statutory  provision. 

The  second  ground  of  objection  is  of  a  dif- 
ferent kind,  namely,  that  the  oath  fails  to  speoifj 
a  security  which  the  creditor  holds  over  the 
estate  of  the  bankrupt  or  other  obligant  for  the 
debt.  In  point  of  fact  he  held  the  security,  which 
might  be  more  or  less  valuable,  over  the  estate 
of  the  bankrupt  in  the  shape  of  an  inhibitioa, 
and  no  mention  is  made  of  the  inhibition  in  the 
affidavit.  Here  there  is  an  objection,  not  exfaeit 
^^davit,  bnt  requiring  to  be  made  a 
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icify^h  oath  some  security  or  obligant  for  the 
debt,  it  may  turn  out  that  tha  matter  is  of  slight 
importance,  and  that  no  one  has  been  harmed  by 
the  omission,  while  on  the  other  hand,  wfaan  a 
petitioning  creditor  has  presented  his  aftdavit 
and  vouchers,  to  all  appearance  good  and  saffi- 
oient,  the  whole  other  creditors  are  entitled  to 
rely  that  sequestration  will  be  awarded,  and  be 
available  to  them.  If  it  is  open  to  have  the 
sequestration  ended  by  a  latent  objection  then  i* 
no  security  for  the  other  creditors  who  are  stand- 
ing by,  and  going  to  avail  themselves  of  it. 
that  they  have  a  good  sequestration  at  aD.  All 
the  creditors  are  entitled  to  rely  that  the  teqoas- 
tration  is  good  if  the  proceedings  are  n  foot 
r^ular.  I  do  not  say  that  it  may  not  be  iwallad 
if  thedebtof  the  petitioning creditorisdiscovand 
to  be  bad.  The  Court  will  then  reoal  tha  xigim 
tration,  but  it  will  recal  it  in  the  exercise  of  its 
discretion,  and  not  on  a  failure  to  oomply  with 
the  statute,  as  the  oath  appeara  to  be  on  the  taee 
of  it  everything  which  the  statute  reqvirea. 
Therefore  it  is  within  the  power  of  the  Oout, 
when  any  objection  of  thia  class  is  takan,  to 
inquire  if  there  is  any  substance  in  it,  and  if 
there  is  not  to  refuse  to  recal  the  sequertnuioB. 

Now,  it  has  been  explained  that  tha  aeemity 
created  by  the  inhibition  is  worth  notliing,  be- 
cause the  bankrupt  liad  no  heritable  eatat«.   BM 
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eren  gnppo6iiig  the  inhibition  to  hare  Becnred 
Bomething,  it  vonld  not  have  distarbed  the 
aeqaestration  or  given  a  reason  for  its  reoal. 
Only  the  claim  voold  have  been  wrong,  and 
would  have  required  to  have  been  rectified. 

I  am  of  opinion  that  in  the  exercise  of  oar 
discretion  we  shonld  refuse  to  give  effect  to  this 
objection. 

IiosD  MuBE  —I  am  of  the  same  opinion.  There 
are  two  objections  on  which  the  Lord  Ordinary 
has  recalled  the  seqnestration.  One  has  to  do 
with  the  amount  of  debt  incurred  under  the  bond, 
and  as  to  the  parties  liable  for  the  debt.  The 
objection  tliat  has  been  raised  here  is  tz  facie  of 
the  proceedings,  and  I  am  of  opinion  that  it  is 
not  well  founded.  I  tiiink  that  the  respondent 
in  his  afSdayit  made  quite  a  fair  disclosure  of  his 
position  as  to  the  other  parties  liable  for  the  debt, 
and  therefore  that  the  Lord  Ordinary  is  wrong 
in  thinking  that  there  is  any  fatal  objection  e« 
facie  of  the  affidayit. 

The  second  objection  is  that  the  petitioning 
creditor  omitted  to  specify  a  security  which  he 
held,  as  he  was  bound  to  do  under  the  22nd  sec- 
tion of  the  Bankruptcy  Act.  What  he  is  said  to 
have  omitted  to  do  was  to  state  tiiat  he  held  an 
inliibition,  and  there  is  no  doubt  that  he  did  not 
state  that.  Ex  facie  of  the  affidavit  that  omission 
did  not  make  the  affidavit  objectionable.  The 
affidavit  was  ex  facie  good,  and  sequestration  was 
awarded.  It  appears  that  there  was  an  inliibition 
held  by  the  respondent,  and  probably  the  Ijord 
Ordinary  is  right  in  saying  that  it  was  an  omis- 
sion on  the  part  of  the  respondent  not  to  have 
stated  tliat,  and  that  he  was  bound,  according  to 
the  strict  interpretation  of  the  clause  of  the 
Bankruptcy  Act,  to  have  mentioned  in  his  affi- 
davit the  fact  that  he  held  an  inhibition.  The 
cases,  I  think,  go  that  length.  An  inhibition  is 
a  security  in  the  sense  of  the  interpretation  clause 
of  the  statute.  In  some  cases  also,  of  which  the 
ease  of  Hay  v.  Durham  is  an  instance,  it  has 
been  held  necessary  to  value  an  inhibition  in  the 
oath,  though  in  that  case  it  was  only  of  the  value 
of  about  £2.  I  accordingly  hold  tiiat  the  Lord 
Ordinary  was  right  in  thinking  that  the  inhibition 
should  have  been  mentioned  in  the  affidavit,  but 
it  is,  I  think,  in  the  discretion  of  the  Court  to 
consider  whether  the  sequestration  should  be  re- 
called on  that  ground,  and  I  do  not  think  it  is 
such  an  omission  as  to  maike  that  course  neces- 
sary. 

I  agree  with  yonr  Lordship  that  the  case  of 
Barr  t.  BalUtntyne  decided  that  a  distinction 
should  be  made  between  objections  which  arise 
ex  facie  of  the  proceedings  and  those  which  arise 
by  virtue  of  inquiry. 

LoBD  Shakd— I  concur  with  your  Lordships. 

It  appears  to  me  that  the  passage  which 
occurs  in  the  case  of  Barr  v.  BaUantyne  at 
the  close  of  liord  Benholme's  opinion  (6  Macph. 
384)  supplies  the  rule  to  be  applied  in  ques- 
tions of  this  kind.  His  Lordship  there  says 
—  *'  I  am  anxious  to  state  my  view  '  on  this 
matter,  that  where  there  is  no  nullity  ex  facie 
of  the  proceedings,  though  nullity  may  be  made 
out  on  investigation,  the  Court  may  exercise  its 
discretion  as  to  recalling  or  not  recalling  the 
sequestration,  but  where  an  objection  founded  on 
the  statute  appears  «»  faeie   of   the  proceed- 


ings the  Ootirt  cannot  exercise  any  discretion, 
but  is  bound  to  recal."  The  provisions  of  the 
29th  and  30th  sections  of  the  Bankruptcy  Act, 
which  direct  the  Lord  Ordinary  or  the  Sheriff 
to  give  sequestration,  plainly  indicate  that  the 
procedure  is  to  be  of  a  summary  nature.  If  the 
petition  is  presented  by  the  debtor  himself,  or 
with  tiis  consent,  the  judge  is ' '  forthwith  "  to  grant 
sequestration.  If  the  petition  is  not  presented 
with  bis  consent,  the  bankrupt  must  on  citation 
show  that  sequestration  cannot  competently  be 
granted,  and  if  be  fail  to  do  so,  and  does  not  pay 
the  debt,  the  judge  is  to  grant  sequestration, 
and  by  section  31  it  is  provided  that  the  deliver- 
ance awarding  sequestration  shall  not  be  subject 
to  review.  The  statute  does  not  contemplate 
or  warrant  the  making  up  of  records  or  other 
detailed  procedure  as  between  persons  seeking 
and  opposing  sequestration.  In  cases  which  raise 
such  a  question  as  whether  the  bankrupt  is  sub- 
ject to  the  jurisdiction  of  the  Court,  or  whether 
notoar  bankruptcy  has  been  constituted,  there 
must  be  some  sort  of  investigation.  Beyoftd 
that,  if  the  affidavit  and  the  vouchers  are  ex 
facie  in  terms  of  the  statute,  and  the  debt  in 
any  view  which  can  be  prescribed  by  or  for  the 
debtor  amounts  to  £50,  it  is  not  intended  that 
the  Judge  should  refuse  to  grant  sequestration. 

Here  it  is^not  disputed  that  the  affidavit  was  in 
all  respects  ex  fade  regnlar,  subject  only  to  this 
observation,  th&t  it  is  said  the  petitioner  was  a 
creditor  of'  himself  as  well  as  of  the  other  obligants, 
and  that  therefore  he  ought  to  have  mentioned 
himself  as  one  of  the  obligants  whom  he  held 
liable  to  himself  for  th^  debt.  The  debt  deponed 
to  in  the  affidavit  amounts  to  £3583,  68.  8d. 
The  affidavit  bears  that  certain  other  persons 
named  besides  the  bankrupt  are  obligants 
for  the  debt,  and  that  the  deponent  holds  no 
other  obligants  and  no  securities  for  the  debt 
beyond  one  heritable  security  which  is  speciiied. 
Everything  is  ex  facie  regulair,  and  seqnestration 
was  properly  granted.  Applying  the  dictum  of 
Lord  Benholme,  we  shoold  refuse,  I  think,  to 
recal  the  sequestration,  unless  indeed  it  can  be 
shown  that  in  justice  to  the  bankrupt  or  the 
other  creditors  it  ought  to  be  recalled. 

The  Lord  Ordinary  has  thought  tliat  in  justice 
to  the  bankrupt  it  ought  to  be  recalled.  That 
view,  I  think,  has  been  shown  to  be  erroneous. 
The  bankrupt  has  attempted  to  put  away  his 
means  and  effects,  and  for  that  reason  it  is  pro- 
per that  a  trustee  for  creditors  should  have  a 
title  under  the  sequestration  to  reduce  the  deed 
granted.  But  even  apart  from  this  specialty,  I 
think  there  is  nothing  in  the  position  of  the 
bankrupt  which  would  entitle  him  to  say  that 
the  sequestration  should  be  recalled.  A  creditor 
is  entitled  to  use  the  diligence  of  sequestration 
against  a  debtor  who  cannot  meet  his  debt. 

It  is  said  that  the  debt  is  overstated  in  the  affi- 
davit. But  assuming  that  it  may  turn  out  to  be 
overstated,  or  subject  to  deduction  or  repetition  of 
a  part,  because  it  may  be  eventually  found  that 
certain  of  the  obligants  cannot  pay  their  shares, 
and  that  the  creditor  himself  must  bear  a  share 
of  the  deficiency,  yet  if  it  appears  that  in  any 
view  there  is  a  debt  of  £50,  that  is  sufficient  to 
warrant  sequestration,  and  I  should  regret  if  the 
practice  to  give  effect  to  this  rule  were  altered. 
In  any  possible  view,  at  least  £2000  is  due  by  the 
debtor,  even  supposing  the  other  obligants  could 
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pay  nothing.  The  two  points  pleaded  are  tech- 
nical. First,  it  is  said  the  creditor  should  have 
stated  that  he  held  himself  liable  for  part  of  the 
debt.  Apparently  he  held  he  was  not  so  liable, 
and  yonr  Lordship  has  indicated  an  opinion 
favourable  to  that  view.  That  is  not  I  think 
dear.  Bat  reell;  the  affidavit  discloses  the  whole 
facts  on  which  the  question  turns,  and  the  affi- 
davit does  not  preclude  the  question  being  raised 
and  properly  determined  in  the  sequestration,  it 
may  be,  in  accordance  with  the  bankrupt's  con- 
tention. 

It  is  farther  said  that  there  has  been  an  omis- 
sion to  make  mention  of  a  certain  security  held 
by  the  creditor;  that  an  inhibition  has  been  used, 
and  that  it  ought  to  have  been  stated  and  valued 
in  the  affidavit.  I  am  not  prepared  to  say  that  a 
creditor  is  bound  to  mention  a  security  of  that 
kind  where  the  debtor  has  no  heritable  property. 
It  must  be  borne  in  mind  that  inhibition  is  no 
longer  available  against  future  acquisitions  of 
estate.  It  is  not  even  now  said  that  either  of 
the  debtors  had  any  heritable  property.  If  a 
creditor  aaes  an  arrestment,  and  it  attaches  no 
funds,  is  he  bound  to  specify  the  arrestment  as  a 
security?  I  think  not.  He  has  attempted  to 
get  a  security  but  failed,  and  an  inhibition  which 
affects  no  heritage  is  not  in  my  view  a  security. 
Supposing,  however,  that  the  debtor  has  herit- 
able property,  the  question  comes  to  be  whether 
the  neglect  to  mention  the  nae  of  an  inhibition  is 
a  sufficient  reason  for  recalling  the  sequestration. 
No  prejudice  to  anyone  has  been  done  by  the 
absence  of  notice  of  the  inhibition,  and  none 
by  the  failure  of  the  creditor  to  refer  to  his  own 
obligation  to  share  in  a  deficiency  caused  by  any 
obligant  failing  ultimately  to  pay  his  share  of  the 
debt. 

In  the  matter  of  recalling  a  sequestration 
the  Statute  of  1856  has  no  provisions  rela- 
tive to  the  grounds  on  which  a  sequestration 
should  be  recalled.  I  think  the  views  expressed 
by  the  Judges  in  the  case  of  Barr  v.  Bauantyue 
are  sound,  and  I  am  for  giving  effect  to  them. 
If  the  debtor  meant  to  contest  his  liability  for 
the  debt,  he  should  have  brought  a  suspension 
of  the  charge,  which  he  did  not  do.  A  seques- 
tration once  granted  is  very  important  in  its 
effects  from  the  date  of  the  first  deliverance 
under  section  42  of  the  statute,  and  the  provi- 
sions of  section  107  and  the  following  sections 
relating  to  diligence  and  prescription.  Creditors 
may  very  reasonably  rely  on  a  sequestration  duly 
obtained  on  an  affidavit  and  claim  in  all  respects 
M  faeie  regular  and  duly  vouched,  and  indeed 
are  in.  such  circumatanoes  I  think  precluded 
from  having  a  second  sequestration  where  one 
has  been  already  granted.  It  would  be  an  in- 
justice to  them  to  rscal  the  sequestration  on  any 
technical  grounds  or  on  any  grounds  which  do 
not  go  to  the  root  or  substance  of  the  petitioning 
creditor's  claim,  or  which  at  least  go  the  length 
of  showing  that  an  injustice  has  been  done  to  the 
bankrupt  ia  awarding  sequestration.  That  is 
certainly  not  the  case  here.  I  think  the  Lord 
Ordinary's  interlocutor  should  be  recalled  and 
the  petition  refused. 

LoBD  Ai>i.M  was  absent. 

The  Conrt  recalled  the  Lord  Ordinary's  inter- 
locutor, and  refused  the  petition  for  recal  of  the 
sequestration. 


Ooansel  for  the  Beolaimer — Sir  Charles  Pearson 
— Low.     Agents— Drummond  &  Beid,  S.S.O. 

Counsel  for  ttie  Petitioner — Graham  Homy 
— Shaw.     Agent — Thomas  Carmichael,  S.S.C. 


REGISTRATION  APPEAL  COURT. 


Monday,  November  26. 

(Before  Lord  Mare,  Lord  Lee,  and  lH>rdKinnear.) 

MACDONALD  V.  DICKSON. 

BUeetUm  Lato — Burgh  Franchise— Lodger — Oeeu- 
pation  by  Tolerance — The  Bepretentalum  of  the 
People  {Scotland)  Act  18fi8  (81  and  32  Viet 
cap.  48),  tec.  i. 

A  son  had  the  sole  use  of  two  rooms  in  his 
father's  house,  of  the  value  and  for  the  period 
required  by  the  statute,  as  a  gift  and  as  part 
of  his  allowance  from  his  father,  and  paid 
no  rent  for  them. ,  Held  that  he  was  not 
entitled  to  be  enrolled  as  a  lodger. 
At  a  Begistration  Court  for  the  bargh  of  Edin- 
burgh held  at  Edinburgh  on  the  1st  day  of  Octo- 
ber  1888,  William  Kirk  Dickson,  No.   38  Tork 
Place,  Edinburgh,  claimed  to  be  enrolled  on  the 
register  of  voters  for  the  said  burgh  of  Edinburgh 
(West  Division)  as  a  lodger.     James  Macdonald, 
Writer  to  the  Signet,   No.   21    Thistle   Street, 
Edinburgh,  a  voter  on  the  roll,  objected  to  the 
said  claim,  on  the  ground  that  the  said  claimant 
did  not  pay  rent  for  his  lodgings.     The  Sheriff 
(Cbiohton)  rejected  the  claim. 

The  claimant  took  a  case.  The  admitted  facts 
were  stated  in  the  case  as  follows,  viz. — "That 
the  claimant  has  occupied  for  some  years  past 
two  rooms  at  No.  38  York  Place,  of  a  clear  yearly 
value,  if  let  nnfuruished,  of  upwards  of  £10; 
that  he  has  had  the  sole  use  of  these  rooms ; 
that  he  has  paid  no  rent  for  them,  bat  has 
enjoyed  them  as  a  gift  and  as  part  of  his  allow- 
ance from  his  father. " 

The  question  of  law  for  the  decision  of  the 
Court  of  Appeal  was — "Whether,  in  order  to 
constitute  a  lodger  qnaliflcation,  it  is  essential 
that  the  olaitnant  should  have  paid  rent  for  the 
rooms  occupied  by  him,  or  whether  enjoying  the 
use  of  them  as  part  of  an  allowance  as  a  gift  is 
sufficient?" 

The  Bepresentation  of  the  People  (Scotland) 
Act  1868  (31  and  82  Vict.  cap.  48),  section  4, 
provides  as  follows,  viz.  — '  'Every  manshall.inand 
after  the  year  One  tbonsand  eight  hundred  and 
sixty-eight,  be  entitled  to  be  registered  as  a  voter, 
and  when  registered  to  vote  for  a  member  or 
members  to  serve  in  Parliament  for  a  burgh,  who 
is  qualified  as  follows,  that  is  to  say — 1,  if  of  full 
age  and  not  subject  to  any  legal  incapacity  ;  and 
2,  as  a  lodger  has  occnpied  in  the  same  burgh 
separately,  and  as  sole  tenant,  for  the  twelve 
months  preceding  the  last  day  of  Joly  in  any 
year,  lodgings  of  a  clear  yearly  value,  if  let  un- 
furnished, of  £10  and  upwards ;  and  3,  has 
resided  in  such  lodgings  daring  the  twelve 
months  immediately  preceding  the  last  day  of 
Jaly,  and  has  claimed  to  be  registered  as  a  voter 
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at  the  next  ensuing  registiation  of  voten." 

Argoed  for  the  appellant — The  occnpation  was 
88  a  lodger  and  as  sole  tenant.  It  was  not  neceg- 
sary  that  any  rent  shonld  be  paid.  From  the 
facta  stated  it  must  be  presumed  that  the  lodgings 
were  occupied  under  a  contract — Brown  v.  Mar- 
tin, 3as.,  KoTembei  6, 1885, 13  B.  159 ;  Ferguton 
▼.  Ktrr,  November  6,  1879,  7  R.  7  ;  Parker  t. 
Oampion,  November  29,  1870,  Ir.  Sep.,  Registry 
ft  Land  Act  Appeals,  76. 

Goonsel   for  the  respondent  was  not  called 
npon. 
At  advising — 

IiOBD  Hubs— I  do  not  think  it  necessary  to 
call  npon  the  respondent  here.  It  seems  to  me 
that  the  Sheriff  has  taken  a  sound  view.  The 
possession  of  two  rooms  in  a  father's  house  as  a 
gift  is  no  contract  in  any  sense  of  the  word.  It 
was,  as  I  understand  it  in  this  case,  defeasible  at 
any  moment.  In  the  case  of  Brown  v  Martin, 
and  the  other  cases  reported  with  it,  the  sons 
actually  paid  a  rent  in  money  or  money's  worth, 
and  were  living  continuously  and  by  contract  in 
the  rooms  occupied  by  them  for  the  period  of 
time  required  by  the  statute.  But  I  know  of  no 
aathority  under  the  statute  to  give  to  a  son 
occupying  a  room  in  his  father's  house  by  per- 
mission of  his  father  a  right  to  be  enrolled  in 
respect  of  that  permission,  which  may  be  with- 
drawn at  any  time. 

Jjobd  Leb — I  come  to  the  same  conclusion.  I 
have  no  doubt  whatever  that  a  father  may  agree 
with  his  son  to  give  him  rooms  on  such  terms 
with  or  without  payment  as  to  give  him  a  right 
to  claim  as  a  lodger,  but  the  question  is  whether 
there  is  anything  of  that  kind  set  out  in  this 
case.  I  think  there  is  not.  There  is  no  adverse 
claim  to  be  regarded  as  sole  tenant  stateable  by 
the  son  here  as  against  his  father. 

LoBD  EiNMEAB— I  am  of  the  same  opinion. 
The  qualification  is  that  the  claimant  shall  have 
as  a  lodger,  and  as  sole  tenant,  occupied  lodgings 
of  a  certain  yearly  value.  A  person  Who  occu- 
pies lodgings  as  sole  tenant  must  occupy  them 
under  a  contract  of  lease,  and  the  admission  in' 
this  case  is  that  the  claimant  has  not  occupied 
ander  any  contract  whatever,  but  by  the  gift  or 
tolerance  of  the  owner  or  occupier  of  the  bouse. 
Upon  the  admitted  state  of  the  facts  it  seems 
perfectly  clear  that  the  occupancy  of  the  claim- 
ant might  have  been  determined  by  the  will  of 
his  father  at  any  moment  during  the  twelve 
months.  1  think  that  is  not  a  right  qualifying 
ander  the  statute. 

The  Oonrt  dismissed  the  appeal  and  con- 
firmed the  judgment  of  the  Sheriff. 

Counsel  for  Appellant  —  Clrole.  Agent  — 
William  Black,  S.S.C. 

Oonnsel  for  Respondent — A.  8.  Tonng.  Agent 
James  Macdonald,  W.S. 


OOTJET    OF    SESSION. 


Tuesday,  November  27. 

FIRST    DIVISION. 

[Exchequer  Cause. 
CHEAPE  V.   COMMISSIONERS  OF  INLAND 
REVENUE. 

Revenue — Inhabited  Hotue  Duty— 14  and  15  Viet, 
eap.  36,  Hchednle. 

By  the  schedule  of  this  Act  a  duty  of  nine- 
pence  for  every  pound  of  annnad  value  is 
imposed  upon  occupiers,  with  certain  speci- 
fied exceptions,  "  for  every  inhabited  dwell- 
ing-housewhich,  with  the  household  and  other 
offices,  yards,  and  gardens  therewith  occu- 
pied and  charged,  is  or  shall  be  worth  the 
rent  of  twenty  pounds  or  upwards  by  the 
year." 

By  Schedule  B  of  the  Act  *8  Geo.  III.  o. 
55,  to  which  the  later  Act  above  mentioned 
refers,  it  is  enacted  under  rule  2  that  "  every 
coach-house,  stable,  wash-house,  .  .  ,  and 
all  other  offices  and  gardens  and  pleasure 
grounds,  belonging  to  and  occupied  with 
any  dnelUng-bouse,  shall,  in  charging  the  - 
said  duties,  be  valued  together  with  such 
dwelling-house  :  Provided  no  more  than  one 
acre  of  such  gardens  and  pleasure  grounds 
shall  in  any  case  be  so  valued." 

The  committee  of  subscribers  to  a  pack 
of  hounds  rented  certain  premises,  consist- 
ing of  a  house  which  was  occupied  by  the 
huntsman,  cottages  occupied  by  a  whip  and 
a  groom,  kennels  and  stables.     The  annual 
value  of  these  subjects,  taken  together,  was 
over  £20  a-year.     Held  that  a  duty  of  9d. 
per  £  was  rightly  imposed  on  the  committee 
for  the  occupation  ef  these  premises. 
Captain  Oheape,  Master  of  the  Linlithgow  and 
Stirlingshire  Pack  of  Foxhounds,  on  behalf  of 
himself  and  the  other  members  of  the  committee 
of  subscribers  to  the  hounds,  appealed  against 
an  assessment  of  £1,  los.  made  npon  them  for 
inhahited-house-duty  for   the  year  ending  24th 
May  1888,  at  the  rate  of  9d.  per  £  on  £40,  the 
rent  or  annual  value  of  premises  occupied  by 
the  committee  at  Qolfhall,  in  the  parish  of  Oor- 
storphine,  and  belonging  to  Sir  James  R.  Gibson 
Maitland,  Bart. 

The  premises  consisted  of— 1,  A  two-storeyed 
dwelling-house  of  six  apartments,  occupied  by 
the  huntsman,  of  the  probable  annual  value  of 
£9 ;  2,  a  cottage  of  two  apartments  and  a  bed- 
closet,  occupied  by  the  whip,  worth  probably 
about  £4  per  annum  ;  3,  a  groom's  house  of 
three  rooms,  worth  £4  per  annum  ;  4,  stables, 
with  harness-room,  and  other  accommodation  for 
20  horses ;  5,  a  kennel,  capable  of  holding  about 
50  dog  hounds,  with  exercising  yard  attached  ; 
6,  a  kennel,  capable  of  holding  60  bitches,  with 
exercising  yard  attached ;  7,  a  small  kennel,  and 
yard  attached  ;  8,  two  boiling-houses,  and  several 
other  outhouses  ;  9,  about  3  and  a  quarter  acres 
of  land  on  the  east  side  of  the  kennels,  which  ia 
used  chiefly  as  a  training  and  exercising  yard. 
Theie  subjects  were  let  at  a  eumulo  rent  of 
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£40,  with  £9, 158.  8(1.  as  for  interest  on  expendi- 
ture on  the  kennels  some  years  ago.  The 
interest  was  regarded  by  all  parties  as  eqaal  to 
the  rent  of  the  land,  and  it  was  assumed  that  the 
balance  of  £40  represented  the  annual  yalne  of 
the  whole  buildings. 

Under  the  schedule  of  the  Act  14  and  15  Vict, 
cap.  36,  a  duty  of  ninepence  for  every  pound  of 
annual  Talue  is  imposed,  with  certain  specified 
exceptions,  "  for  every  inhabited  dwelling-house 
whicb,  with  the  household  and  other  offices, 
yards,  and  gardens  therewith  ocoapied  and 
charged,  is  or  shall  be  worth  the  rent  of  £20  or 
upwards  by  the  year." 

Special  reference  is  made  by  this  Act  to 
Schedule  B  of  the  Act  48  Geo.  III.  cap.  65,  role 
2  of  which  enacts — "Every  coach-house,  stable, 
brew-house,  wash-honse,  laundry,  wood-house, 
bake-house,  dairy,  and  all  other  offices,  and  all 
yards,  courts,  and  curtilages,  and  gardens  and 
pleasure  grounds,  belonging  to  and  oeoupied 
with  any  dwelling-house,  shall,  in  charging  the 
said  duties,  be  valued  tc^ether  with  such  dwell- 
ing-house :  Provided  no  more  than  one  acre  of 
snch  gardens  and  pleasure  grounds  shall,  in  any 
case,  be  so  valued. " 

By  rule  3  it  is  enacted  that  all  shops  and  ware- 
houses which  are  attached  to  the  dwelling-house, 
and  have  any  communication  therewith,  shall  be 
valued  together  with  the  dwelling-house.  An 
exception  is  made  of  such  warehouses  as  are  dis- 
tinct and  separate  buildings  from  the  dweUing- 
houses  and  shops  attached  thereto,  employed 
solely  for  the  lodging  of  goods  or  the  carrying  on 
of  a  manufacture  (notwithstanding  the  same  may 
adjoin  to  or  have  communication  with  the  dwell- 
iug-hc  use  or  shop). 

Tae  Oommissioners  refused  the  appeal,  and  the 
appellant  requested  a  case  to  be  stated  for  the 
opinion  of  the  Oourt  under  the  Taxes  Manage- 
ment Act  1880  (48  and  44  Yict.  c.  19). 

Argued  for  the  appellant — The  premises  in 
qnestion  were  not  such  as  were  properly  subject 
to  inhabited-house-duty.  They  were  not  the 
pertinents  of  a  gentleman's  residence,  but  rather 
premises  occupied  for  the  business,  so  to  speak, 
of  hunting— 7)o«^iM  v.  Young,  November  14, 
1878,  7  B.  229.  They  more  nearly  resembled  a 
home  farm,  or  a  farm  where  the  tenant  did  not 
reside,  which  it  was  the  invariable  practice  of  the 
Inland  Bevenue  to  exempt  from  this  duty.  The 
houses  of  the  servants  of  the  hnnt  were  merely 
accessions  to  the  stables  and  kennels.  If  they 
did  not  fall  under  rule  2  of  Schedule  B  of  the 
Act  Geo.  IIL,  they  certainly  did  not  fall  under 
rule  3,  as  none  of  the  separate  houses  was  by 
itself  of  the  annual  value  of  £20,  and  there  was 
no  internal  communication  between  them.  Even 
were  the  huntsman's  house  of  the  annual  value 
of  £20,  the  assessment  should  be  laid  on  him,  as 
the  occupant,  and  not  on  the  committee  of  sub- 
scribers, who  were  assessed  already  in  the  same 
duty  for  their  residences  elsewhere. 

Argued  for  the  respondent— The  committee 
were  the  real  occupants  of  these  premises,  which 
were  leased  for  the  purposes  of  the  hnnt.  The 
assessment  was  therefore  rightly  laid  on  them. 
There  was  a  dwelling-house  here,  and  the  stables 
and  kennels  were  occupied  in  connection  there- 
with. Bnle  2  therefore  applied,  and  the  argu- 
ment based  on  the  want  of  internal  communica- 
tion fell  to  the  ground. 


At  advising — 

Lobs  Pbssidemt — The  Act  which  impooee  the 
duty  which  is  now  laid  on  the  appellant  is  14 
and  15  Vict.  e.  36,  and  the  schedule,  which  ia 
the  important  part  of  that  Act,  authorises  duties 
to  be  levied  upon  inhabited  dwelling-bonBes 
according  to  the  annual  value  thereof — that  is  to 
say,  on  "  every  inhabited  dwelling-house  which, 
together  with  the  household  and  other  offices, 
yards,  and  gardens  therewith  occupied  and 
charged,  is  or  shall  be  worth  the  rent  of  £20  a- 
year."  There  must  be  an  inhabited  dwelling- 
house  in  order  to  bring  the  subject  of  the  assess- 
ment within  the  scope  of  the  schedule,  but  that 
inhabited  dwelling-house  need  not  of  itself  be  of 
the  value  of  £20  if  the  household  and  other 
offices,  yards,  and  gardens  therewith  ocenpied 
and  charged  make  it  up  to  that  amount.  And 
with  regard  to  the  different  modes  of  oocupa- 
tion  we  have  it  provided  in  the  schedule  that 
where  the  dwelling-house  is  occupied  by  any 
person  in  trade  who  shall  expose  for  sale  and  sell 
any  goods  in  any  shop  or  warehouse,  being  part 
of  a  dwelling-house,  and  also  where  a  dwelling- 
house  shall  be  occupied  by  any  person  who  shall 
be  duly  licensed, to  sell  beer,  ale,  wine,  or  other 
liquors,  and  also  where  any  dwelling-house  shall 
be  a  farm-house  occupied  by  the  tenant  or  farm- 
servants,  and  bona  fide  used  for  the  purposes  of 
husbandry  only,  the  assessment  is  to  be  at  the 
rate  of  6d.  per  £.  But  in  all  other  cases,  except 
these  three,  the  assessment  is  to  be  at  the  rate  of 
9d.  per  £.  But  it  is  obvious  that  what  is  con- 
templated in  all  these  oases  is  that  the  dwelling- 
house  may  be  occupied  by  a  person  other  than 
the  person  assessed,  for  there  is  given,  as  one 
example,  a  dwelling-house,  being  a  farm  honse, 
occupied  by  a  farm  servant,  upon  which 
nevertheless  the  owner  or  toaant  may  be 
assessed.  Now,  the  schedule  of  the  old  Act 
of  48  Geo.  III.,  to  which  this  later  statute 
refers  us  back,  has  this  rule — "Every  coach- 
house, stable,  brew-bouse,  and  so  forth  belong- 
ing to  and  occupied  with  any  dwelling-honse 
shall,  in  charging  the  said  dnties,  be  valued 
together  with  such  dwelling-house,"  provided 
that  no  more  than  one  acre  of  garden  ground 
shall  in  any  case  be  so  valued.  Then  the  ques- 
tion comes  to  be,  have  we  in  this  case  a  dwelling- 
house  to  begin  with  ?  Now,  undoubtedly  there 
is  ;  there  is  a  dwelUng-house  of  some  importance. 
It  is  said  not  to  be  quite  of  the  value  of  £20  in 
itself,  bnt  nevertheless  il  is  a  two-storeyed  honse 
i  with  six  rooms,  and  is  occupied  by  the  hnntsman 
who,  of  course,  is  the  chief  man  in  the  premises. 
The  other  houses  consist  of  stables  and  kennels 
which  are  ocenpied  along  with  the  dwelling- 
house  in  this  sense,  that  they  are  all  ocenpied  for 
the  purposes  of  the  hnnt ;  they  are  all  occupied 
for  one  and  the  same  general  purpose,  and  there- 
fere  they  seem  to  me  to  fall  within  the  descrip- 
tion both  of  the  schedule  in  the  old  Act  and  of 
the  schedule  in  the  new  Act.  Now,  it  is  not  pre- 
tended that  these  premises  are  under  the  valne  of 
£20 ;  on  the  contrary,  they  are  very  much  above 
it,  and  therefore  it  appears  to  me  that  the  Acts 
of  Parliament  are  directly  applicable.  Some 
reference  was  made  to  the  fact  of  the  different 
buildings  constituting  these  premises  having  sepa- 
rate entrances  and  no  internal  communication, 
bnt  that  has  no  relevancy  in  regard  to  a  snbjeot 
of  this  kind.   Bnt  the  second  rule  in  the  sohedvle 
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of  the  Act  of  18  Oeo.  IIL  makes  no  leferenoe  to 
internal  oonuBonioation  or  anything  of  the  kind 
as  being  necessary  ;  on  the  contrary,  it  is  qnite 
obTiona  that  the  sort  of  premises  there  in  view 
aie  premises  oconpied  in  connection  with  the 
dwelling-hoase,  bnt  not  by  any  means  necessarily 
oommanicating  with  the  dwelling-house  in  any 
way.  And  just  as  little  is  there  any  inch  idea  to 
be  foond  in  the  schedule  of  the  more  recent 
statute.  I  therefore  think  this  assessment  is  well 
laid  on. 

Ijobs  Mueh  concnrred. 

Ijobd  Shamd— It  appears  to  me  npon  the  state- 
ment of  the  case  that  we  have  here  a  dwelling- 
house  and  pertinents  such  as  are  described  in 
rale  second  of  the  Act  of  48  Geo.  III.,  intheoooa- 
pation  of  the  committee  of  the  hant,  npon  whom 
the  assessment  has  been  laid,  and  as  these  are  to 
be  regarded,  as  I  think,  as  one  subject,  and  are 
aboTe  the  value  which  renders  the  subjects  liable 
to  assessment,  I  have  no  donbt  the  assessment 
has  been  well  laid  on. 

liOBD  Adam  concnrred. 

The  Court  affirmed  the  determination  of  the 
Commissioners. 

Counsel  for  the  Appellant — Cbishohn.  Agents 
—Wallace  A  Begg,  W.8. 

Counsel  for  the  Commissioners  —  Young. 
Agent — Solicitor  of  Inland  Berenne. 


Tuesday^  November  27. 

FIRST    DIVISIOIS^ 

[Exchequer  Cause. 

HENDERSON  V.  THE  LORD  ADVOCATE. 

Bevenve — PiMie-Houte  —  Lieenee-Jhtty — Elarly 
Cloting — Deduction — 25  and  26  Viet.  cap.  35 
— 87  and  88  Viet.  eap.  94,  $ee.  7—60  and  51 
Viet.  eap.  38,  eee.  4. 

By  section  7  of  the  Act  37  and  38  Vict, 
cap.  94,  made  applicable  to  Scotland  by  a 
later  Act,  the  holder  of  an  early  closing 
licence  is  obliged  to  close  his  premises  one 
boar  earlier  than  the  ordinary  hour  provided 
by  the  Act,  and  is  entitled  to  a  deduction  of 
one-seventh  from  the  licence-duty  which  he 
would  otherwise  have  to  pay. 

By  the  form  of  certificate  contained  in 
Schedule  A  of  the  Act  25  and  26  Vict.  cap. 
35,  the  hour  of  closing  for  publio-houses  in 
Scotland  was  fixed  at  eleven  at  night.  By 
section  4  of  the  Act  50  and  61  Vict.  cap.  38 
(which  does  not  apply  to  places  of  over 
60,000  inhabitants),  the  form  of  certificate 
was  altered,  and  it  was  prohibited  to  sell  or 
give  out  liquor  "after  such  hour  at  night  of 
any  day,  not  earlier  than  ten,  and  not  later 
than  eleven,  as  the  licensing  authority  may 
direct" 

Acting  nnder  the  power  so  conferred  npon 
them,  the  justices  of  a  county  passed  a  re- 
■olntion  closing  all  public-houses  in  the 
oonnty  at  ten  p.m.  In  an  action  by  a  publi- 
oan  in  the  oounty  to  recover  from  the  Com- 


missioners  of  Inland  Bevenue  one-seventh 
of  the  licence-duty,  as  calculated  on  their 
rental— Ae^d  that   he  was  not  entitled   to 
recover  the  amount  claimed,  not  being  the 
holder  of  an  early  dosing  licence  in  the  sense 
of  37  and  38  Vict.  cap.  49,  sec.  7. 
This  action  was  raised  by  William  Henderson, 
wine  and    spirit   merchant  at  Straiton,  in  the 
county  of  Midlothian,  against  the  Lord  AJdvooate, 
as  representing  the  Commissioners  of   Inland 
Bevenue.     The  sum  sued  for  was  £4,  5s.  9d., 
being  part  of  the  sum  paid  by  the  pursuer  to 
the  defenders  as  licence-duty,  and  to  which  ex- 
tent he  nfaintained  he  had  been  overcharged  by 
them. 

Section  49  of  35  and  S6  Vict  cap.  94,  deal- 
ing with  Sunday  trading,  enacts  that  "  where  on 
the  occasion  of  an  application  for  a  new  licence 
o^  transfer  or  renewal 'of  a  licence  which  antho- 
rises  the  sale  of  any  intoxicating  liquor  for  con- 
sumption on  the  premises,  the  applicant  at  the 
time  of  his  application  applies  to  the  licensing 
justices  to  insert  jn  bis  licence  a  condition  that 
he  shall  keep  the  premises  in  respect  of  which 
such  licence  is  or  is  to  be  granted  closed  during 
the  whole  of  Sunday,  the  justices  shall  insert  the 
said  condition  in  such  licence.  The  holder  of  a 
licence  in  which  such  condition  is  inserted  (in 
this  Act  referred  to  as  a  six-day  licence)  shall 
keep  his  premises  closed  during  the  whole  of 
Sunday,  and  the  provisions  of  this  Act  with  re- 
spect to  the  closing  of  licensed  premises  during 
certain  hours  on  Sunday  shall  apply  to  the  pre- 
mises in  respect  of  which  a  six-day  licence  is 
granted  as  if  the  whole  of  Sunday  were  mentioned 
in  those  provisions  instead  of  certain  hours  only. 
The  holder  of  a  six-day  licence  may  obtain  from 
the  Commissioners  of  Inland  Bevenue  any  licence 
granted  by  such  Commissioners  which  he  is  en- 
titled to  obtain  in  pursuance  of  such  six-day 
licence,  npon  payment  of  six-seventh  parts  of  the 
duty  which  would  otherwise  be  payable  by  him 
for  a  similar  licence  not  limited  to  six  days  ;  and 
if  he  sell  any  intoxicating  liquor  on  Sunday,  he 
shall  be  deemed  to  be  selling  intoxicating  liquor 
without  a  licence." 

By  section  7  of  87  and  38  Vict.  cap.  49,  it  is 
enacted  that  "where  on  the  occasion  of  any  ap- 
plication for  a  new  licence,  or  the  removal  or 
renewal  of  a  licence  which  authorises  the  sale  of 
any  intoxicating  'liquor  for  consumption  on  the 
premises,  the  applicant  applies  to  the  licensing 
justices  to  insert  in  his  licence  a  condition  that 
he  shall  close  the  premises,  in  respect  of 
which  such  licence  is  or  is  to  be  granted,  one 
hour  earlier  at  night  than  that  at  which  such 
premises  would  otherwise  have  to  be  dosed,  the 
justices  shall  insert  the  said  condition  in  such 
license.  The  bolder  of  an  early  closing  licence 
in  which  such  condition  is  inserted  (in  this  Act 
referred  to  as  an  early  closing  licence)  shall  close 
his  premises  at  night  one  hour  earlier  than  the 
ordinary  hour  at  which  such  premises  would  be 
closed  under  the  provisions  of  this  Act."  It  is 
farther  enacted  "that  the  bolder  of  an  early 
dosing  licence  may  obtain  from  the  Commis- 
sioners of  Inland  Bevenue  any  licence  granted 
by  such  Commissioners  which  he  is  entitled  to 
obtain  in  pursuance  of  such  early  closing  licence, 
upon  payment  of  a  sum  representing  six- 
sevenths  of  the  dnty  which  would  otherwise  be 
payable  by  him  for  a  similar  lioenoe  not  limited 
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to  snch  early  closiiig  as  aforesaid. " 

Section  8  farther  enacts  that  "a  person  vbo 
takes  ont  a  licence  containing  conditions  render- 
ing snch  licence  a  six-day  licence,  as  well  as  an 
early  closing  licence,  shall  be  entitled  to  a  remis- 
sion of  two-seventha  of  the  duty." 

By  the  44th  section  of  the  Inland  Revenue  Act 
1880  (4S  and  44  Vict.  cap.  20)  the  proyisions 
contained  in  the  sections  of  the  Acts  above  qaoted 
were  made  applicable  to  Scotland. 

After  the  passing  of  the  Inland  Revenue  Act 
1880,  the  Commissioners  of  Inland  Revenue  re- 
cognised the  right  of  Scottisb  publicans  to  a  remis- 
sion of  one-seventh  of  the  total  licenoe-duty,  as 
the  holders  of  six-day  licences,  in  virtue  of  the 
fact  that  they  could  net  open  their  premises  on 
Sunday. 

In  Scotland  the  hour  of  opening  and  closing 
were  fixed  by  the  form  of  certificate  contained 
in  Schedule  B  of  the  Public-Houses  Acts  Amend- 
ment Aqt  1862  (25  and  26  Vict.  cap.  35),  which 
provided  that  a  publican  should  not  "keep  open 
house,  or  permit  or  suffer  any  drinking  in  any 
part  of  the  premises  belonging  thereto,  or  sell  or 
give  out  therefrom  any  Uquors,  before  eight  of 
the  clock  in  the  morning,  or  after  eleven  of  the 
clock  at  night  of  any  day,"  or  "open  his  house 
for  the  sale  of  any  liquors,  or  permit  or  suffer 
any  drinking  therein,  or  on  the  premises  thereto 
belonging,  or  sell  or  give  ont  the  same,  or  any 
other  goods  or  commodities  on  Sunday." 

Section  2  of  the  same  Act  contained  a  proviso 
that  "  in  any  psrtioular  locality  within  any  county 
or  district  or  burgh,  requiring  other  hours  for 
opening  or  closing  inns  and  hotels  and  public- 
houses  than  those  specified  in  the  forms  of  certi- 
ficates in  said  schedule  applicable  thereto,"  it 
shall  be  lawful  for  the  justices  or  magistrates 
respectively  "to  insert  in  such  certificates  such 
other  hours,  not  being  earlier  than  six  of  the 
dock  or  later  than  eight  of  the  clock  in  the 
morning  for  opening,  or  earlier  than  nine  of  the 
dock  or  later  than  eleven  of  the  clock  in  the 
evening  for  dosing  the  same,  as  they  shall  think 
fit." 

By  the  4th  section  of  the  Act  60  and  51  Vict. 
cap.  38  (which  does  not  apply  to  any  town, 
burgh,  or  populous  place  containing  50,000 
inhabitants),  the  form  of  certificate  was  mate- 
rially altered,  for  it  enacts — "  (J)  The  form  of 
certificate  for  public-houses  set  forth  in  schedule 
A  of  the  Public-Houses  (Scotland)  Acts  Amend- 
ment Act  1862,  shall  be  amended  as  follows — 
"The  words  "and  do  not  keep  open  house,  or 
permit  or  suffer  any  drinking  in  any  part  of  the 
premises  belonging  thereto,  or  sell  or  give  out 
therefrom  any  Uquors  before  eight  of  the  dock 
in  the  morning  or  after  eleven  o'clock  at  night  of 
any  day,"  shall  be  omitted  from  the  said  certificate, 
and  there  shall  be  inserted  in  place  thereof  these 
words,  "  and  do  not  keep  open  house,  or  permit 
or  suffer  any  drinking  in  any  part  of  the  premises 
belonging  thereto,  or  sell  or  give  out  therefrom 
any  liquors  before  eight  of  the  dock  in  the  morn- 
ing, or  after  such  hour  at  night  of  any  day  not 
earlier  than  ten,  and  not  later  than  eleven,  as  the 
licensing  authority  may  direct."' 

Acting  under  the  powers  thus  conferred  upon 
them,  the  Justices  of  the  county  of  Midlothian 
resolved  that  all  licensed  houses  within  the 
oonnty  should  be  closed  at  ten  o'clock  at  night. 
In  viitae,  however,  of  the  spedal  powers  reserved 


to  them  by  section  7  of  this  last  mentioned  Act, 
they  gave  a  special  exemption  to  the  keeper  of 
the  Granton  Hotel  to  keep  open  house  till  eleven 
o'clock  at  night. 

In  consequence  of  the  resolution  of  the  Jns- 
tioes  above  mentioned  the  following  special 
endorsement  was  made  upon  the  pursuer's 
correct  certificate — "  The  licensing  authority, 
at  a  meeting  held  on  14tb  March  1888,  resolved 
that  from  and  after  Whitsunday  next,  and  nntU 
the  licensing  authority  shall  otherwise  determine, 
all  licensed  houses  within  the  county  of  Mid- 
lothian shall  be  closed  at  ten  o'dock  at  night." 

The  pursuer  claimed  a  deduction  of  two- 
sevenths  from  the  total  licence-duty  as  calcu- 
lated on  his  rental  in  terms  of  sees.  7  and  8  of 
37  and  38  Vict,  c  49.  The  Commissioners 
granted  the  established  deduction  of  one-seventh 
for  a  six-day  licence,  but  refused  the  deducticai 
of  another  seventh  daimed  by  the  pnrsner  as 
the  holder  of  an  early  closing  licence. 

The  pursuer  pleaded— "(l)  The  pursuer  is, 
in  law  and  within  the  meaning  of  the  Inland 
Bevenne  Act  1880,  the  holder  of  an  early  dos- 
ing licence  for  the  current  year,  and  he  is  there- 
fore entitled  to  a  deduction  of  one-seventh  from 
the  licence-duty  imposed  by  the  said  statute." 

The  Lord  Ordinary  (Fbasib)  on  27th  October 
1888  assoilzied  the  defender  from  the  condnsions 
of  the  summons. 

"  Opinion. — The  sum  sued  for  in  this  action 
is  only  £4,  5s.  9d.,  but  it  is  stated  on  the  reoord 
that  the  action  is  brought  by  agreement  in  order 
to  settle  an  important  point  on  the  construction 
of  the  Revenue  Laws  as  to  publicans'  licences. 
It  is  necessary,  in  disposing  of  the  questions 
raised,  to  consider  not  merely  the  statutes  rela- 
tive to  public-houses  applicable  exclusivdy  to 
Scotland,  but  also  certain  Inland  Revenue  Aots 
which  are  applicable  to  the  United  Kingdom; 

"The  first  statute  (1872)  requiring  attention 
is  the  Act  35  and  36  Vict.  cap.  94,  which  by  the 
second  section  is  declared  not  to  extend  to  Scot- 
land, but  which  in  part  by  a  subsequent  enact- 
ment was  so  extended.  The  49th  section  of 
this  Act,  dealing  with  Sunday  trading,  enacts  as 
follows — '  Where  on  the  occasion  of  an  applica- 
tion for  a  new  licence  or  transfer,  or  renewal  of 
a  licence  which  authorises  the  sale  of  any  intoxi- 
cating liquor  for  consumption  on  the  premises 
the  applicant  at  the  time  of  his  application 
applies  to  the  licensing  justices  to  insert  in 
his  licence  a  condition  that  he  shall  keep  the 
premises  in  respect  of  which  such  licence  is  or 
is  to  be  granted  closed  daring  the  whole  of  Sun- 
day, the  justices  shall  insert  the  said  condition 
in  snch  licence.  The  holder  of  a  licence  in 
which  such  condition  is  inserted  (in  this  Act 
referred  to  as  a  six-day  licence)  shall  keep  his 
premises  closed  during  the  whole  of  Sunday,  and 
the  provisions  of  this  Act  with  respect  to  the 
dosing  of  licensed  premises  during  certain  hours 
on  Sunday  shall  apply  to  the  premises  in  respect 
of  which  a  six-day  licence  is  granted  as  if  the 
whole  of  Snuday  were  mentioned  in  those  pro- 
visions instead  of  certain  hours  only.  The  holder 
of  a  six-day  licence  may  obtain  from  the  Com- 
missioners of  Inland  Revenue  any  licence  granted 
by  such  Commissioners  which  he  is  entitled  to 
obtain  in  pursuance  of  such  six-day  Uoenoe, 
upon  payment  of  six-seventh  parts  of  the  duty 
which  would  otherwise  be  payable  by  him  for 
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Bimilar  licence  not  limited  to  six  days  ;  and  if  be 
sell  any  intoxicating  liqnor  on  Sunday  he  shall 
be  deemed  to  be  selling  intoxicating  liqaor  'with- 
oat  a  licence.' 

"The  next  sUtata  (1871)  is  37  and  88  Viet, 
cap.  49,  which  the  defender  says  is  not  ezcln- 
sively  applicable  to  England,  and  there  is  no 
express  declaration  in  the  statute,  as  there  is  in 
the  Act  of  1872,  that  it  is  not  to  extend  to  Scot- 
land. It  is  of  no  consequence  to  determine  the 
point,  because  by  a  8ul»equent  enactment  the 
two  sections  bearing  upon  the  present  question 
have  been  made  applicable  to  the  United  King- 
dom. The  seventh  section  of  this  statute  enacts 
that  when  an  application  is  made  for  a  licence, 
and  the  applicant  applies  to  the  justices  to  insert 
in  the  licence  a  condition  'that  he  shall  close 
the  premises  in  respect  of  which  such  licence  is 
or  is  to  be  granted  one  hour  earlier  at  night  than 
that  at  which  snch  premises  would  otherwise 
have  to  be  closed,  the  justices  shall  insert  the 
said  condition  in  sach  licence.'  And  then  it  is 
enacted  that  'the  holder  of  an  early  closing 
licence  in  which  snch  condition  is  inserted  (in 
this  Act  referred  to  as  an  early  dosing  licence) 
shall  close  his  premises  at  night  one  hour  earlier 
than  the  ordinary  hour  at  which  such  premises 
would  be  dosed  under  the  provisions  of  this 
Act.'  It  is  next  enacted  that  the  holder  of  such 
early  doeing  licence  shall  obtain  from  the  Oom- 
missioners  of  Inland  Uevenue  the  licence  granted 
by  such  Commissioners  upon  payment  of  siz- 
serenths  of  the  dnty  which  would  otherwise  be 
payable  by  him  for  a  licence  not  limited  to  snch 
early  closing.  And  the  8th  section  enacts  that 
'a  person  who  takes  out  a  licence  containing 
conditions  rendering  such  licence  a  six-day 
licence  as  well  as  an  early  closing  licence,  shall 
be  entitled  to  a  remission  of  two-sevenths  of  the 
duty,'  that  is  to  say,  an  English  publican  who 
takes  a  licence  with  the  condition  that  he  shall 
not  open  his  house  on  Sunday,  and  who  agrees 
to  shut  it  an  hour  earlier  on  other  days  of  the 
week,  gets  a  deduction  of  two-aevenths  of  the 
duty. 

"These  two  statutes  apparently  were  held  to 
be  applicable  only  to  England,  because  by  the 
Inland  Kevenue  Act  of  1880  (43  and  44  Yict. 
oap.  20,  sec  44),  it  is  enacted  'that  the  provisions 
regarding  six-day  licences  and  early  dosing 
licences,  contained  in  section  49  of  the  Idcensing 
Act  1872,  and  sections  7  and  8  of  the  Licensing 
Act  1874,  shall  be  deemed  to  apply  throughout 
the  ITnited  Kingdom. ' 

"  The  Commissioners  of  Inland  Kevenue  have 
xecognised  the  right  of  the  Scottish  publican  to 
a  remission  of  duty  by  reason  that  he  is  by  the 
Scottish  law  restricted  to  a  six-day  licence  in  re- 
spect that  he  cannot  open  his  premises  on  Sun- 
day, bnt  they  have  refused  to  recognise  his  right 
to  demand  remission  of  duty  on  account  of  his 
being  restrained  by  the  regulation  of  the  justices 
acting  under  the  recent  'Public-Houses  Hours 
of  Closing  (Scotland)  Act  1887,'  from  carrying 
on  bis  trade  beyond  ten  o'clock  at  night.  The 
pursner  contends  that  he  is  thus  forced  to  an 
early  closing,  and  is  entitled  in  consequence  to 
remission  of  another  one-seventh  of  the  duty. 

"It  is  therefore  necessary  now  to  see  what  is 
the  course  of  legislation  in  reference  to  this  mat- 
ter of  early  dosing  in  Scotland.  The  English 
practioe  of  the  applicant  applying  to  the  justices 


to  insert  in  his  license  from  them  (in  Scotland 
called  a  certificate)  a  condition  that  he  will  close 
his  premises  one  hour  earlier  than  the  ordinary 
hour  for  cloEing,  is  not  in  accordance  with  the 
Scottish  practice.  It  is  not  necessary  to  have 
such  an  application  in  order  to  limit  the  publi- 
cans' business  hours.  The  certificate  which  he 
received  from  the  justices  peremptorily  stated, 
until  the  passing  of  the  Act  of  1887,  hereafter 
mentioned,  what  is  the  hour  of  olosiog  without 
the  intervention  of  the  applicant  at  all.  It  is 
unnecessary  to  refer  to  the  earlier  statutes, 
because  this  subject,  until  last  year,  was  regu- 
lated by  the  Act  of  1862  (26  and  26  Vict.  oap. 
35).  The  second  section  of  this  Act  enacts  that 
'  the  forms  of  certificates  contained  in  Schedule 
A  to  this  Act  annexed  shall  come  in  place  of  the 
forms  of  certificates  provided  by  the  reeited  Acts, 
or  either  of  them.'  Now  Schedule  A  contains  a 
form  of  certificate  for  public-houses  in  which 
there  is  this  enactment,  '  and  do  not  keep  open 
house,  or  permit  or  suffer  any  drinking  in  any 
part  of  the  premises  belonging  thereto,  or  sell  or 
give  out  therefrom  any  liquor  before  eight  of  the 
clock  in  the  morning  or  after  deven  of  the  dock 
at  night  of  any  day ;  and  do  not  open  his  house 
for  the  sale  of  any  liquors,  or  permit  or  suffer 
any  drinking  therein,  or  on  the  premises  thereto 
belonging,  or  sell  or  give  out  the  same  er  any 
other  goods  or  commodities  on  Sunday.'  There 
is  in  the  body  of  the  statute  itsdf  no  provision 
enacting  any  rule  as  to  the  hour  of  closing.  It 
rests  simply  on  this  certificate.  This  clause  in 
the  certificate  was  a  repetition  of  the  form  con- 
tained in  the  Act  of  1853  (16  and  17  Vict.  cap. 
67),  called  '  The  Forbes  Mackenzie  Act,'  where 
it  appears  for  the  first  time.  In  the  Home  Drum- 
mond  Act,  9  Oeo.  IV.  cap.  68,  the  condition  in 
the  certificate  is  merely  that  the  publican  shall 
not  suffer  any  drinking  in  the  premises  '  during 
the  hours  of  divine  service  on  Sundays,  or  other 
days  set  aside  for  public  worship  by  lawful 
authority,  nor  keep  the  same  open  at  unseason- 
able hours.' 

"  A  further  step  in  the  way.  of  restriction,  or 
in  the  power  of  restraining  the  publican,  wag 
taken  in  the  Act  of  1887  (60  and  51  Vict.  cap. 
38),  which  does  not  apply  to  any  town,  burgh, 
or  other  populous  place  containing  50,000 
inhabitants.  It  is  not  disputed  that  it  applies  to 
the  premises  held  by  the  pursuer.  Now  the  4th 
section  of  this  Act  materially' alters  the  terms  of 
the  certificate,  for  it  enacts  *  (i)  the  form  of 
certificate  for  public-houses  set  forth  in  Schedule 
A  of  the  Public-Houses  (Scotland)  Acts  Amend- 
ment Act  1862,  shall  be  amended  as  follows: — 
The  words  "and  do  not  keep  open  house,  or  per- 
mit or  suffer  any  drinking  in  any  part  of  the 
premises  belonging  thereto,  or  sell  or  give  out 
therefrom  any  liquors  before  eight  of  the  dock 
in  the  morning  or  after  eleven  o'clock  at  night 
of  any  day,"  shall  be  omitted  from  the  said  certi- 
ficate, and  there  shall  be  inserted  in  the  said 
certificate  in  place  thereof  these  words — "And 
do  not  keep  open  house,  or  permit  or  suffer  any 
drinking  in  any  part  of  the  premises  belonging 
thereto,  or  sell  or  give  out  therefrom  any  UquoiB 
before  eight  of  the  dock  in  the  morning,  or  after 
such  hour  at  night  of  any  day  not  earlier  than 
ten  and  not  later  than  deven,  as  the  lioenaing. 
authority  may  direct.'"  Acting  under  the  powers 
thus  conferred  upon  them,  the  Justioea  of  Mid- 
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lothiaa,  at  a  meeting  held  on  the  14tb  of  March 
1888,  resolved — 'That  from  and  after  Whitsunday 
next,  until  the  licensing  authority  shall  otherwise 
determine,  all  licensed  houses  within  the  county 
of  Midlotbian  shall  be  closed  at  ten  o'clock  at 
night.'  The  pursuer  does  not  state  that  in  defi- 
ance of  this  jresolution  of  the  Justices  be  has  kept 
his  premises  open,  and  the  remedy  he  seeks  is  a 
return  of  duty,  in  consequence  of  the  loss  he 
sustains  by  the  restriction  of  the  hours  of  busi- 
ness. It  was  suggested  that  the  Justices  had  no 
power  to  pass  a  general  resolution  applicable  to 
the  whole  county  of  Midlothian,  but  that  they 
must  deal  with  each  man's  certificate  by  itself  if 
they  choose  to  restrict  the  business  hours.  The 
Lord  Ordinary  is  not  called  upon  in  this  process 
to  deal  with  any  such  question.  All  that  he  has 
to  determine  is,  whether  there  is  a  good  claim  in 
law  here  for  the  return  of  one-seventh  of  the 
duty  in  addition  to  the  one-seventh  at  present 
allowed  for  the  Sunday  closing. 

"The  case  of  the  pursuer  is  simply  this,  that 
the  ordinary  hour  of  closing  was  eleven  o'clock, 
and  if  be  must  now  close  at  tea,  then  his  license 
is  an  '  early  closing  licence,'  and  he  is  entitled  to 
a  return  of  the  duty.  Now,  the  assumption  here 
made  is  quite  unfounded.  Eleven  o'clock  no 
doubt  was  the  hour  mentioned  in  the  form  of 
certificate  in  the  Act  of  1853  and  the  Act  of  1862, 
but  it  can  be  carried  no  further  back,  and  it  rests 
upon  the  condition  inserted  in  the  certificates 
granted  under  these  statutes.  Now,  wben  the 
Act  of  1887  expressly  declares  that  the  condition 
fixing  the  hour  of  closing  at  eleven  o'clock  shall 
be  deleted  from  the  certificate  and  another  form 
of  oondition  inserted,  viz.,  an  hour  to  be  fixed 
by  the  justices,  the  hour  so  fixed  by  them  becomes 
the  ordinary  hour  of  dosing  for  the  district  to 
which  the  resolution  applies.  Eleven  o'clock  is 
entirely  blotted  out  of  the  regulations  as  to  busi- 
ness hours,  and  a  substitute  put  in  its  place. 
There  is  now  no  '  ordinary'  hour  for  closing  ex- 
cept the  hour  so  fixed;  and  there  is  no  early 
closing  at  an  hour  other  than  the  ordinary  one. 
The  result  consequently  must  be  that  this  action 
fails. 

"  The  pursuer  complains  that  the  Justices  have 
extended  the  time  to  the  Granton  Hotel  for 
olosing.  This  they  did  in  virtue  of  powers 
specially  reserved  to  them  by  the  Act  of  1887, 
the  seventh  section  of  which  enacts  that  'nothing 
contained  in  this  Act  shall  affect  the  provisions 
of  the  sixth  section  of  the  Act  25  and  26  Victoria, 
chapter  85,  respecting  the  granting  of  special 
permisdons. '  Now  this  sixth  section  of  the  Act 
of  1862  gives  power  to  the  chief  magistrate  and 
to  the  justices  of  any  county  respeotively  to 
grant  permission  to  extend  the  time  for  supply- 
ing liquors  in  regard  to  any  public  or  special 
entertainment,  or  in  any  other  place  or  premises 
daring  any  particular  time  beyond  the  time  pre- 
scribed by  the  certificate  for  olosing.  It  was 
under  this  power  that  privilege  was  granted  to 
the  Granton  Hotel.  And  it  is  further  enacted  by 
the  Act  of  1862  that  it  shall  be  lawful  for  the 
Justices  or  for  the  magistrates  'to  make  such 
general  regulations  touching  such  permissions  as 
the;  shall  think  fit,  and  such  special  permissions 
shall  be  subject  to  such  general  regulations.' 
The  power  therefore  to  pass  general  regulations 
by  the  justices,  as  was  done  by  the  Justices  of 
Uidiotbisn  in  1888,  seems  to  be  thus  recognised," 


The  pursuer  reclaimed,  and  argued — The  44th 
section  of  the  Act  of  1880  was  not  meant  to 
introduce  into  Scotland  any  new  system  as  to 
licences,  but  to  give  the  Scottish  publican  certain 
financial  benefits  enjoyed  by  publicans  in  Eng- 
land and  Ireland.  After  the  passing  of  the 
Act  the  Oommissioners  of  Inland  Bevenue  had 
allowed  Scottish  publicans  a  deduction  of  one- 
seventh  from  the  total  duty  payable  as  being 
holders  of  six-day  licences,  in  respect  that  they 
could  not  keep  open  house  on  Sunday.  Sea  2 
of  25  and  26  Vict.  c.  35,  gave  the  justices  power 
to  close  public-houses  earlier  in  particular  loca- 
lities than  eleven,  which  was  the  general  hour 
of  closing — Macbeth  v.  AtJUey,  11  Macph.  708 
(H.  of  L.),  1  B.  14.  Suppose  the  Justioea  had 
exercised  this  power  in  any  particular  locality, 
could  it  have  been  said  that  the  publicans  who 
were  obliged  to  close  earlier  that  the  general 
hour  were  not  entitled  to  a  deduction  of  duty 
as  the  holders  of  early  closing  licences  in  virtue 
of  37  and  38  Vict. ,  sees.  7  and  8  ?  The  case  here 
was  almost  the  same.  The  Justices  had  exer- 
cised the  powers  conferred  on  them  by  sec.  4  of 
50  and  51  Vict.  cap.  38,  and  as  a  consequence 
the  pursuer  had  been  obliged  to  close  his 
premises  one  hour  sooner  than  what  had  before 
been  the  ordinary  hour  of  closing.  There  was 
no  statutory  enactment  fixing  another  hour  of 
closing  than  eleven,  but  the  pursuer  waa  com- 
pelled to  dose  at  ten.  He  was  therefore  entitled 
to  a  deduction  of  a  seventh  from  the  licence- 
duty  as  the  holder  of  an  early  dosing  licenoe. 
The  indulgences  granted  in  particular  cases, 
such  as  the  Granton  Hotel,  and  the  fact  that  in 
Edinburgh  and  Leith  the  closing  hour  was  still 
eleven,  emphasised  the  hardship  to  which  he 
would  be  subjected  were  the  benefit  of  the 
deduction  claimed  not  granted. 

The  respondent  was  not  called  upon. 

At  advising — 

LoBD  Fbbsidbnt — By  the  Inland  Bevenue  Act 
of  1880  it  is  provided  that  "the  provisions  re- 
garding six-day  licences  and  early  closing  licences, 
contained  in  section  49  of  the  Licensing  Act  1872, 
and  sections  7  and  8  of  the  Licensing  Act  1874, 
shall  be  deemed  to  apply  throughout  the  United 
Kiugdom. "  Now,  of  course  that  means  only  that 
if  there  are  cases  in  Scotland  or  Ireland  of  the 
same  nature  as  those  provided  for  in  these  pre- 
vious statutes  with  regard  to  England,  then  the 
previous  Acts  shall  apply  to  these  cases.  It 
becomes  necessary  therefore  to  consider  what  is 
the  case  of  a  six-day  licence  and  what  is  the  ease 
of  an  early  olosing  Ucence,  which  entitles  a  party 
holding  such  licence  to  a  deduction  from  the 
full  amount  of  his  licence-duty. 

Now,  in  the  case  of  a  six-day  licence,  the  statute 
makes  it  very  dear  that  the  case  oontismplated  is 
that  of  the  party  applying  for  a  licence  desiring 
to  have  inserted  in  his  licence  a  condition  that  he 
shall  close  on  Sunday,  and  that  the  Justices  shall 
comply  with  that  application,  and  insert  the  oon- 
dition in  the  licence.  In  regard  to  the  early 
dosing  licence,  the  7th  section  of  the  Licensing 
Act  of  1874  provides  that  "where,  on  the  occa- 
sion of  any  application  for  a  new  licence,  or  the 
removal  or  renewal  of  a  licence  which  authorises 
the  sale  of  any  intoxicating  liquor  for  oonaump- 
tion  on  the  premises,  the  applicant  applies  to  ths 
licensing  justices  to  insert  in  his  licenoe  a  oon< 
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ditien  that  he  shall  oloae  the  premiaes,  in  napeet 
of  which  snoh  licence  is  or  ia  not  to  be  granted, 
one  hour  earlier  at  idght  than  that  at  which  such 
premises  wonld  otherwise  have  to  be  closed,  the 
justices  shall  insert  the  said  condition  in  snoh 
licence.  The  holder  of  an  early  closing  licence 
in  which  such  condition  is  inserted  (^in  this  Act 
referred  to  as  an  early  closiog  licence)  shall  close 
his  premises  at  night  one  honr  earlier  than  the 
ordinary  honr  at  which  such  premises  would  be 
oloaednnder the  provisions  of  this  Act."  Now,  the 
Ijioensing  Statates  are  clear  in  their  proTisions.  I 
do  not  think  they  admit  of  any  ambignity.  They 
both  contemplate— both  the  Statute  of  1872,  re- 
garding a  six-day  licence,  and  the  Statate  of 
1874,  regarding  an  early  closing  licence — that 
the  applicant  for  a  licence  shall  desire  to  be  pat 
under  a  restriction,  and  if  he  does,  then  the 
reetriotion  shall  be  quoted  in  the  licence  by  the 
Justices,  and  they  shall  be  obliged  to  keep  it. 
In  the  case  of  the  early  closing  licence  it  is  made 
▼ery  clear  what  is  meant  by  early  closing.  It  is 
dosing  at  an  hour  earlier  than  the  ordinary  honr 
at  which  snch  premises  wonld  be  closed.  Now, 
if  after  the  passing  of  the  Inland  Revenue  Act 
1880  this  question  had  arisen,  the  condition  of 
the  law  relating  to  the  licensing  of  public-houses 
was  such  that  a  very  nice  and  important  question 
would  have  arisen  as  to  whether  the  English 
liicensing  Statutes  were  applicable,  or  could  be 
made  applicable,  to  the  then  existing  state  of  the 
law.  By  the  Act  16  and  17  Vict.  cap.  67,  and 
also  by  the  Act  25  and  26  Vict.  cap.  35,  the  con- 
dition which  the  holder  of  a  licence  came  under 
was,  that  he  "  do  not  keep  open  house,  or  permit 
or  suffer  any  drinking  in  any  part  of  the  premises 
belonging  thereto,  or  sell  or  give  out  therefrom, 
any  liquors  before  eight  of  the  dock  in  the 
morning  or  after  eleven  of  the  clock  at  night  of 
any  day."  Now,  if  in  that  state  of  the  law  the 
applicant  for  a  certificate  had  inserted  in  his 
petition  a  prayer  that  he  should  be  put  under 
obligation  by  his  certificate  that  he  should  close 
his  premises  at  ten  o'clock  at  night  instead  of 
eleven — eleven  o'clock  being  then  the  ordinary 
honr  of  closing — it  would  have  been  difficult  to 
say  that  the  effect  of  the  Act  of  1880  would  not 
have  been  to  have  given  him  the  benefit  of  the 
7th  section  of  the  Act  of  1874.  But  I  put  the 
case  also  upon  this — Supposing  the  applicant  for 
a  certificate  did  not  himself  desire  or  apply  to  be 
put  under  that  restriction,  but  that  the  Justices, 
in  the  exercise  of  the  power  committed  to  them 
by  the  existing  Public-House  Acts,  had  put  his 
premises  under  the  condition  of  closing  at  ten 
o'clock  instead  of  eleven,  would  or  would  not  the 
provisions  of  the  English  Licensing  Acts,  made 
applicable  to  Scotland  by  the  Bevenue  Act  of 
1880,  have  applied  ?  That  might  admit  of  a  good 
deal  of  argument,  as  I  think  it  would.  Tbat  is 
not  the  case  we  have  to  deal  with  here,  otherwise 
we  should  have  required  to  consider  the  matter 
more  anxiously.  But  putting  that  aside  alto- 
gether, it  is  quite  obvioiis  that  where  a  party  is 
bound  to  close  at  ten  o'clock  instead  of  eleven 
under  the  Act  of  1880  and  the  Fublic-Honses 
Acts  then  in  existence,  the  fact  of  his  being 
obliged  to  close  at  ten  instead  of  eleven  would 
eleariy  bring  him  into  this  category,  that  he  was 
under  obligation  to  close  an  hour  earlier  than  the 
ordinary  honr  of  closing,  and  tbat  certainly  would 
have  brought  him  within  the  spirit  of  that  clause 


of  the  Act  of  1874,  which  gives  a  right  to  • 
deduction  of  one-seventh  of  the  licence-dnty  in 
snoh  circumstances.  Bdt  this  case  turns  npon 
the  more  recent  Act  of  1887  (SO  and  51  Vict.  cap. 
88),  and  the  question  of  course  which  naturally 
arises  under  that  statute  is  whether  there  is  now 
any  ordinary  hour  of  closing  at  all.  If  there  be 
none,  I  do  not  very  well  see  how  the  7th  section 
of  the  Act  of  1874  can  be  applied,  because  there 
could  only  be  a  right  to  the  deduction  of  one- 
seventh  from  the  licence-dnty  in  the  event  of  the 
licence  holder  being  put  under  the  condition  that 
he  shall  close  an  hour  earlier  than  the  ordinary 
hour  of  closing,  or,  in  other  words,  that  he  shall 
dose  earlier  than  his  neighbonrs  generally  ;  but 
the  Act  of  1887,  while  it  professes  in  the  preamble 
to  meet  a  desire  that  an  earlier  hour  than  eleven 
o'clock  at  night  should  be  fixed  for  the  closing  of 
premises  licensed  for  the  sale  of  exciseable  hquors, 
does  not  by  its  enactments  really  carry  ont  that 
object,  because  it  does  not  by  these  enactments  fix 
any  hour  at  all ;  on  the  contrary,  it  leaves  it  to  the 
justices  in  Quarter  Sessions— thellcensinganthority 
as  they  are  called — to  dispose  of  that  question  at 
their  discretion.  The  form  of  certificate  is  to  be 
altered  from  that  contained  in  Schedule  A  of  the 
-Public-Houses  (Scotland)  Acts  Amendment  Act 
1862,  and  in  place.of  the  existing  form  this  is  to 
be  inserted — "  And  do  not  keep  open  house,  orper- 
mit  or  suffer  any  drinking  or  selling  of  any  liquors 
before  eight  of  the  dock  in  the  morning,  or  after 
such  hour  at  night  of  any  day  not  earlier  than 
ten  and  not  later  than  eleven,  as  the  licensing 
authority  may  direct."  Now,  the  statute  does 
not  thereby  fix  an  honr ;  on  the  contrary,  it 
leaves  it  to  the  licensing  authority  to  fix  the 
honr,  and  they  may  fix  any  hour  between  ten  and 
eleven  or  ten  or  eleven,  I  do  not  suppose  it  will 
be  contended  that  under  this  provision  it  would 
not  be  competent  for  the  Justices  to  fix  half-past 
ten,  or  to  fix  a  quarter-past  ten,  or  a  quarter  to 
eleven ;  all  that  is  within  their  discretion,  and 
what  they  have  done  in  this  particular  case  is  to 
come  to  a  general  resolution  that  ten  o'clock  in 
the  county  of  Midlothian  shall  be  the  hour  for 
closing — that  is  to  say,  the  ordinary  honr  of 
closing.  Now,  that  being  so,  how  can  it  be  said 
tbat  the  applicant  here  is  under  a  condition  or 
obligation  to  close  his  premises,  in  torms  of  the 
7th  section  of  the  Act  of  1874,  "  one  hour  earlier 
at  night  than  that  at  which  such  premises  would 
otherwise  have  to  be  closed,"  or,  as  it  is  put  in 
another  part  of  the  clause,  "shall  close  his 
premises  at  night  one  hour  earlier  than  the  ordi- 
nary hour  at  which  such  premises  wonld  be 
dosed."  Instead  of  being  an  hour  earlier,  the 
hour  at  which  he  closes  his  premises  is  the  ordi- 
nary hour  at  which  all  other  premises  are  closed, 
unless  there  is  some  special  dispensation  with 
regard  to  the  particular  locality.  Therefore  I 
come  to  the  same  conclusion  with  the  Lord 
Ordinary,  that  the  passing  of  the  Act  of  1887 
made  the  clauses  of  the  Act  of  1874  inapplicable 
to  any  case  within  the  county  of  Midlothian,  or 
any  case  to  which  the  Act  of  1887  applies,  and 
therefore  it  is  impossible  to  grant  this  relief  to 
the  applicant. 

Loan  MuBE — I  agree  with  yonr  Lordship.  As 
I  understand,  this  early  closing  licence  is  given 
to  a  party  who  applies,  under  the  English  Actr, 
to  the  magistrates  or  justices  to  have  his  pre- 
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miaea  closed  at  an  hour  earlier  than  that  fixed  in 
the  Btatnte  as  the  ordinary  hoar  of  oloaing,  and 
if  the  magistrates  or  justices  make  an  arrange- 
ment of  this  sort,  and  his  licence  is  so  fixed  that 
he  shall  doge  his  premises  at  ten  o'clock  instead 
of  eleven,  then  that  is  an  early  dosing  licence, 
and  he  is  entitled  to  a  rednctisn  of  licence-duty. 
Now,  that  is  the  way  in  which  the  thing  is  done, 
as  I  understand,  in  the  English  cases.     Before 
the  passing  of  the  later  Acts  the  magistrates  or 
justices  in  Scotland  had  no  snch  power,  bat  a 
six-day  licence  in  Scotland  was  granted  since  the 
passing  of  the  Inland  Beyenne  Act  1 880,  by  which 
less  daty  was  charged  for  the  six-day  licence  than 
the  seven-day  licence.     Then  in  the  English  Act 
of  1874  the  general  hoar  for  closing  in  certain 
districts,  which  had  been  eleven  o'clock  before, 
was  fixed  to  be  ten  o'clock,  but  that  did  not  make 
the  parties  who  dosed  at  ten  entitled  to  an  early 
closing  licence.     If  a  party  wished  to  have  an 
early  dosing  licence  under  the  general  provision 
of  the  Aci  of  1 880,  he  still  required  to  go  to  the  jus- 
tices and  put  himself  under  a  farther  restriction 
in  the  matter  of  time  than  the  Act  itself  did. 
He  then  put  himself  in  the  position  of  closing 
earlier  than    the   ordinary   hour    fixed    by  the 
statute.    He  could  still  do  that,  and  get  his  early 
closing  licence.      So  standing   the  matter,   we 
com*  to  the  Act  of  1887,  which  gives  a  discre- 
tionary power  to  the  lioensiug  justices  as  to  the 
boar  of  closing.     Now,  under  that  Act  of  1887, 
instead  of   eleven  o'clock  being  taken  as  the 
general  hour  of  closing,  there  are  certain  provi- 
sions by  way  of  alteration  of  the  certificate  by 
which  the  general  hour  of  closing  is  made  differ- 
ent if  the  magistrates  choose  to  make  it  different. 
There  is  a  power  given  them,  and  under  that 
power  the  licensing  justices  in  each  district  can 
fix  a  general  hour  instead  of  that  being  done  by 
the  Act  of  Parliament  itself ;  and  the  Magistrates 
of  Midlothian  have,  as  I  understand,  fixed  ten 
o'dock  under  the  powers  so  given,  and  the  certi- 
ficate which  was  handed  up  to  as  bears  that  that 
is  the  hoar.    Now,  the  applicant's  certificate  binds 
him  to  close  at  ten  o'clock,  but  he  is  not  closing 
earlier  than  any  other  person  in  Midlothian  hold- 
ing such  licences  ;   they  all  close  at  ten  o'clock. 
Therefore  I  agree  with  your  Lordship  that  the 
Lord  Ordinary's  interlocutor  should  be  adhered 
to. 

LoBD  Shaitd— Notwithstanding  the  full  and 
able  argument  which  has  been  addressed  to  us  on 
the  part  of  the  reclaimer  here,  I  am  of  opinion 
that  the  judgment  of  the  Lord  Ordinary  is  well 
founded.  It  appears  to  me  that  after  the  pass- 
ing of  the  Inland  Revenue  Act  of  1880,  which 
was  intended  to  give  to  publicans  the  benefit  of 
the  provisions  regarding  six-day  licences  and 
early  closing  licences,  which  had  been  conceded 
to  persons  carrying  on  businesses  of  that  kind  in 
England  and  Ireland  only,  those  who  had  ob- 
tained certificates  or  licences  in  this  country 
would  have  had  the  benefit  of  these  provisions. 
It  is  conceded  that  they  did  get  the  benefit  of  the 
provisions  so  far  as  the  Sunday  licence  was  con- 
cerned. They  got  a-seventh  off  the  licence,  be- 
eause  practically  they  were  holding  six-day 
licences,  and  got  the  benefit  in  that  way.  But  I 
further  think  that  although  there  ja-\y  have  been 
some  difficulty  ns  to  the  form  in  which  it  was  to 
be  done,  there  can  be  no  doubt  that  some  form 


ooald  hare  been  arrived  at  by  which  they  ooaM 
also  have  got  the  benefit  of  the  early  dosing 
licence.     Your  Lordship  has  put  one  caaei     Sni>- 
posing  a  person  making  an  application,  in  mak- 
ing it  conforms  literally  with  the  provision  of  the 
statute  by  applying  to  have  his  licence  limited 
BO   that  he  should  close  his   premises   an  hooi 
earlier  than  that  at  which  his  premises  would 
otherwise  have  to  be  closed,  then  I  cannot  doubt 
that  the  magistrates  must  have  dealt  with  that 
application  and  acceded   to  his  request ;  they 
would  have  marked  it  on  his  certificate,  and  he 
would  have  got  the  benefit  of  the  provision. 
But  we  most  farther  bear  in  mind  that  at  that 
time,  when  the  Statute  of  1880  was  passed,  in 
virtue  of  sec.  2  of  25  and  26  Vict.  c.  85,  the  Act 
of  1862,  while  the  certificate  did  contain  the  usual 
hour  as  at  that  time  11  o'dock,  being  the  hour 
of  closing,  there  was  this  provision — "  Provided 
always  that  in  any  particular  locality  within  any 
county  or  district  or  burgh  requiring  other  hours 
for  opening  and  closing  .  .  .  publio-housea  than 
those  specified  in  the  forms  of  certificates,  .  .  . 
it  shall  be  lawful  for  such  justices  or  magistrates 
respectively  to  insert  in   such  certificates  such 
other  hours,  not  being  earlier  than  six  of  the 
clock  or  later  than  eight  of  the  clock  in  the  morn- 
ing for  opening,  or  earUer  than  nine  of  the  clock 
or  later  than  eleven  of  the  clock  in  the  evening 
for  closing  the  same,  as  they  shall  think  fit," 
And  if  magistrates,  in  the  exercise  of  th^t  power 
in  any  particular  district,   said  certain  persons 
holding  certificates  must  now  close  at  ten  instead 
of  eleven,  which  was  the  hour  which  the  statute 
authorised  them  to  be  open  to,  speaking  gene- 
rally, then  I  take  it  there  would  be  room  for 
holding  clearly  that  in  that  case  also  the  publican 
would  have  had  the  benefit  of  the  early  dosing 
licence,  which  wonld  give  him  a  seventh  off— at 
least  I  say  there  is  a  great  deal  to  be  said  on  the 
point.      Matters  remained  in  that  position  from 
1880  to  1887. 

I  concur  in  holding  that  all  that  has 
been  changed  by  the  Statute  of  1887.  What 
is  the  feature  of  the  English  Act  which  is  sought 
to  be  applied  to  the  Act  of  1887  ?  It  is  this,  that 
the  reduction  of  the  sum  paid  upon  the  licence  is 
to  be  given  where  the  person  holding  the  licence 
shall  close  his  premises  at  night  one  hour  earlier 
than  the  ordinary  hour  at  which  snch  premises 
would  be  dosed  under  the  provisions  of  this  Act 
We  must  read  these  words  as  meaning  that  he  is 
to  close  his  premises  one  hour  earlier  than  the 
ordinary  hour  at  which  such  premises  would  be 
closed  under  the  statute  we  are  now  reading, 
viz.,  the  Statute  of  1887.  Now,  can  it  be  shown 
that  the  reclaimer  has  to  close  his  premises  an 
hour  earlier  than  the  ordinary  hour  at  which 
under  this  Act  he  would  be  entitled  to  keep  his 
premises  open  ?  The  answer  to  that  is  just  what 
the  Lord  Ordinary  has  given,  there  is  no  longer 
any  fixed  hour  up  to  which  he  is  entitled  to  keep 
open,  and  requiring  that  he  should  be  restricted 
in  order  to  take  away  the  right.  The  question 
here  is,  what  is  the  ordinary  hour  of  closing? 
The  ordinary  hour  is  not  deven  o'clock,  but  such 
hour  not  earlier  than  ten,  and  not  later  than 
deven,  as  the  Magistrates  may  think-  fit  to  fix, 
and  a8_  the  Magistrates  have  fixed  ten,  I  do  not 
think  it  can  be  said  that  the  reclaimer  is  a  per- 
son who  has  to  close  his  premises  earlier  than 
the  hour  which  the  statute  sets  forth  as  the  ordi- 


Digitized  by 


Google 


B«ail«non  T.  Ld.  Adrosat*,') 
Not.  27, 18S&  J 


The  Scottisfi  Law  Beporter.—  Fol.  XXVI. 


Ill 


nai;  hoar  of  closing.  Upon  tliat  ground  I  agree 
vith  all  that  yonr  Lordships  haya  said.  I  am  of 
opinion  that  the  Lord  Ordinary's  judgment  ahoold 
be  adhered  to. 

LoBD  AnAx-^  appears  to  me  that  the  prori- 
siona  as  to  early  closing,  as  they  have  been  ex- 
plained to  ns,  are  dear  and  intelligible  in  their 
natiTe  soil,  and  as  applicable  to  the  English 
aystem,  bnt  I  confess  that  since  they  have  been 
transplanted  here,  I  see  and  wonld  have  seen 
great  difScolties  in  reconciUng  them  with  our 
Scottish  system,  which  was  entirely  different,  and 
if  this  qnestion  had  occurred  prior  to  the  passing 
of  the  Act  of  1887  I  should  have  participated  in 
yonr  Lordship's  difllcnlties  upon  the  case,  and 
wonld  have  wished  farther  time  for  ooosidera- 
tion.  Bat  now,  after  the  passing  of  the  Act  of 
1887, 1  do  not  think  this  case  is  attended  with 
difficulty.  Every  certificate,  as  has  been  pointed 
oat,  must  now  bear  that  the  pnblioan  does  not 
keep  open  hoose  after  such  an  hour  at  night  of 
any  day  i|ot  earlier  than  ten  and  not  later  than 
eleTon  as  the  licensing  authorities  may  direct. 
Therefore,  now,  as  I  read  that,  the  licensing 
authority  must  direct  what  the  hour  of  closiug  is 
to  be.  The  hour  of  ten  is  not  fixed,  and  the 
boor  of  eleven  is  not  fixed,  and  there  is  no  hoar 
between  these  two  fixed  by  statute ;  there  is  no 
hoar  fixed,  bat  the  licensing  authority  shall  say 
what  the  hour  shall  be.  Tbat  is  the  position  of 
matters  onder  the  Act  of  1887.  Kow,  that  being 
so,  the  question  comes  to  be,  whether  this  publi- 
can, whose  certificate  ordains  that  he  shall  close 
at  ten  o'clock,  has  wbat  is  called  an  early  closing 
licence  ?  -  Early  closing  implies  that  it  must  be 
earlier  than  something.  Earlier  than  what? 
Kow,  that  takes  ns  back  to  the  English  statute, 
because  it  is  the  English  statute  which  intro- 
duces this.  It  is  said  that  the  premises  shall 
be  closed  at  an  hour  earlier  than  that  at  which 
such  premises  would  have  to  be  closed.  Other- 
wise than  what  ?  If  we  go  a  Uttle  further  down 
the  clause  we  find  what  it  is ;  it  is  earlier  than 
the  ordinary  hour  at  which  such  premises  shall 
be  closed  under  the  provisions  of  the  Act — that 
is  to  say,  under  the  provisions  of  the  Act  we  are 
now  considering.  But,  as  has  been  pointed  out, 
there  is  no  ordinary  hoar  fixed  by  the  Act  of 
1887  at  all ;  that  is  to  be  fixed  by  the  licensing 
authority.  In  this  case  the  licensing  authority 
have  fixed  ten  o'clock  as  the  hour  of  closing  for 
the  whole  of  Midlothian,  and  that  is  the  ordinary 
hoar  if  there  is  any  ordinary  hour.  Well,  then, 
the  question  comes  to  be,  as  this  gentleman's  cer- 
tificate declares  tbat  he  shall  close  at  ten  o'clock, 
is  that  earlier  than  the  ordinary  hour  fixed  by 
the  statute  or  by  the  Justices  under  the  statute  7 
I  am  totally  unable  to  see  that  it  is.  There- 
fore I  am  unable  to  see  that  this  is  an  early  clos- 
ing licence  or  certificate  in  the  sense  of  the  Eng- 
lish Acts,  and  therefore  I  agree  with  yonr  Lord- 
ship and  the  Lord  Ordinary. 

The  Court  pronounced  the  following  inter- 
loontoT : — 

"  The  Lords  having  heard  counsel  for  the 
pursuer  in  support  of  the  reclaiming-note 
against  the  interlocutor  of  Lord  leaser  of  date 
27th  October  1888,  and  considered  the  cause. 
Adhere  to  the  interlocutor  reclaimed  against, 
and  refuse  the  prayer  of  the  note :  Find  the 


defender  entitled  to  additional  expenses," 
Ac. 

Counsel  for  the  Pursuer  (Beclaimer)— Baxter 
—Vary  Campbell  Agents— Wylie  &  Bobertson, 
W.8. 

Counsel  for  the  Defender  (Bespondent)  — 
Young.  Agent— The  Sohcitor  of  Inland  Bevenue 


Wednesday,  November  28. 

FIRST    DIVISION. 

rossborough's  trustees  v.  rossbohough. 

8u4sce»*Um— Heritable  and  Moveable— Bond  and 

DitpoiUion  in  Security — Convertion—Teree — 

Jus  relictte. 

The  husband's  infeftment  at  the  time  of 
his  death  is  the  measure  of  the  widow's  right 
of  terce. 

The  holder  of  certain  heritable  bonds  had 
before  his  death  taken  steps  towards  realising 
the  securities.  Intimation  and  requisition 
for  payment  was  served  on  the  debtor  in  one 
of  the  bonds,  but  no  further  steps  were  taken. 
Similar  intimation  was  made  in  respect  of 
another  bond,  and  the  subjects  of  the  security 
were  advertised  but  not  exposed  for  sale. 
The  subjects  under  a  third  bond  had  been 
exposed  for  sale,  but  had  not  found  a  pur- 
chaser. In  the  fourth  case  the  subjects  had 
been  exposed  for  sale  and  sold,  but  the  pur- 
chaser having  failed  to  pay  the  price  had  not 
obtained  infeftment  at  the  death  of  the 
bondholder.  His  widow  claimed  her  legal 
rights. 

Held  that  the  bonds  had  not  been  rendered 
moveable  as  to  the  widow  by  the  steps  taken 
to  realise  the  securities,  and  that  she  was  not 
entitled  to  any  part  of  the  soms  contained  in 
the  hondi  jureyelietcB. 
Sueeeision  —  Heritable   and   Moveable —  Truit — 

Liferent  —  Retidue — Capital   and  Income  — 

Lease. 

A  testator  in  his  trust-disposition  and 
settlement,  after  making  certain  provisions 
for  behoof  of  his  widow  in  liferent,  directed 
his  trustees  to  pay  the  income  of  the 
residue  of  his  estate  to  his  sister 
and  her  children,  and  after  her  death, 
and  when  the  youngest  of  the  children 
had  attained  the  age  of  twenty-five,  to  divide 
the  capital  of  the  residue  among  them.  The 
testator  was  tenant  of  certain  prenaises, 
where  he  carried  on  bosiness  as  a  purveyor  of 
public  entertainments,  and  when  be  died 
some  years  of  the  lease  were  still  to  run. 
His  business  was  wound  up  after  his  death, 
and  the  trustees  having  failed  to  dispose  of 
the  lease  or  to  sublet  the  premises,  they 
became  unoccupied.  The  testator's  widow 
repudiated  her  provisions  under  the  settle- 
ment, and  claimed  her  legal  rights. 

Held  that,  in  a  question  with  the  widow, 
the  loss  occasioned  to  the  estate  by  the 
premises  being  unoccupied  fell  to  be  charged 
against  the  moveable  estate  of  the  deceased; 
and  in  a  question  between  the  trustees,  as 
representing  the  Sars  and  the  sister  of  the 
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teaUtor,  the  Iom  fell  to  be  charged  against 
the  leaidne  of  the  estate,  and  did  not  form 
any  proper  charge  against  the  sister  as  life- 
rentriz  m  the  settlement. 
Hubert  Thomas  Bossboroagh  died  on  28th  March 
1887,  tearing  a  widow  but  no  children. 

By  his  tmst-diipodtion  and  settlement,  dated 
8th  Jane  1886  and  recorded  4th  April  1887,  he 
conveyed  to  certain  trostees  his  whole  means  and 
estate  for  the  following  among  other  pnrposes — 
(2)  He  directed  his  trostees  to  invest  a  snm  of 
£6000,  and  pay  the  annnal  income  arising  there- 
from to  his  widow,  so  long  as  she  should  surriTe 
him  and  remain  unmarried.  (5)  He  directed  his 
trustees,  after  paying  certain  legacies,  to  hold 
and  invest  the  reeidne  of  his  estate,  and  to  pay 
one-half  of  the  annual  income  therefrom  to  bis 
sister  Sarah  Jane  Bossborough  if  she  snrviTed 
him,  and  the  other  half  to  her  children.  (6) 
After  his  sister's  death  they  were  to  divide  and 
pay  the  income  of  the  whole  residae  among  her 
children  till  the  youngest  reached  the  age  of 
twenty-five  years,  when  they  were  to  realise  the 
reaidne  and  divide  it  among  the  said  children. 
It  was  farther  declared  that  the  provisions  in  the 
settlement  in  favoor  of  the  testator's  wife  were 
to  be  accepted  by  her  as  in  full  of  all  claims  of 
teroe,  jxu  relieta,  and  all  other  claims  of  every 
description  which  might  be  competent  to  her  in 
and  through  the  testator's  death. 

When  the  testator  died  his  sister  had  two  chil- 
dren, one  in  pnpillarity  and  another  in  minority. . 
The  estate  of  the  deceased  consisted,  inter  alia, 
of  sums  due  under  certain  bonds  and  dispositions 
in  security,  amonnting  in  all  to  £29,87u.  Pre- 
vioos  to  his  death  the  testator  had  taken  certain 
steps  towards  realising  the  sums  due  under  some 
of  these  bonds — (1)  With  regard  to  a  bond  and 
disposition  for  £1800,  he  had  served  the  usual 
requisition  for  payment,  and  the  period  specified 
in  the  intimation  had  expired  without  payment, 
but  no  other  steps  had  been  taken.  (2)  With 
regard  to  a  bon  d  for  £  1 800,  a  requisition  had  been 
served,  and  after  the  expiry  of  the  period  for 
payment  the  security-subjects  bad  been  adver- 
tised bat  not  exposed  for  sale,  the  testator  hav- 
ing died  without  signing  the  articles  of  roup. 
(8)  Under  a  bond  for  £1150  the  subjects  bad 
actually  been  exposed  for  sale,  but  had  not  been 
sold ;  and  (4)  under  a  bond  for  £3000  the  sub- 
jects, which  were  situated  in  College  Street  and 
High  Street,  Glasgow,  had  been  exposed  for  sale  by 
public  roup,  and  actually  sold,  but  tlie  purchaser, 
not  having  been  able  to  implement  his  bargain  by 
paying  the  price,  had  not  been  infeft  in  thesubjects. 
The  testator  was  also  creditor  in  two  bonds  and 
dispositions  in  security,  each  for  £1000,  over  these 
last-mentioned  subjects,  but  no  demand  for  pay- 
ment of  either  of  these  two  bonds  bad  been  made. 
Section  117  of  the  Titles  to  Land  Consolida- 
tion Act  1868  (31  and  32  Vict.  c.  101),  makes 
heritable  securities,  except  where  conceived  ex- 
pressly in  favour  of  heirs,  excluding  executors, 
moveable  as  regards  the  succession  of  tbe  credi- 
tors therein,  but  with  tbe  proviso  that  they  shall 
"contlnne  and  shall  be  heritable  quoad  flieum, 
and  as  regards  all  rights  of  courtesy  and  teroe 
competent  to  the  husband  and  wife  of  any  such 
creditor,  and  that  no  heritable  security,  whether 
granted  before  or  after  marriage,  shall  to  any 
extent  pertain  to  tbe  husband  7ur«  mariti  where 
tbe  same  is  or  shall  be  conceived  in  favour  of 


the  wife,  or  to  the  wife  jvr«  niieta  where  the 
same  is  or  shall  be  conoeived  in  favour  of  the 
husband" 

The  testator  at  the  time  of  his  death  was  tenant 
of  the  Britannia  Musie  Hall,  Trongate,  Glasgow, 
under  a  lease  for  twelve  years  tfrom  Whitsmiday 
1878,  at  a  rent  of  £600  per  annum  for  each  of 
the  last  two  years  of  the  lease.  After  his  death 
the  trustees  were  unable  either  to  effect  a  sale  of 
the  lease  for  the  period  still  to  mn;  or  to  sublet 
the  subjects,  which,  after  the  deceased's  bnsinea 
had  been  wound  up,  fell  out  of  occupation,  and 
yielded  no  return  to  the  estate. 

The  widow  Mia  Bossborough  claimed  her  legal 
rights  in  place  of  the  provisions  in  her  favour 
contained  in  the  settlement,  and  a  questian 
having  arisen  as  to  the  nature  and  amount  of 
these  rights,  and  also  as  to  what  part  of  the 
estate  should  be  charged  with  the  rent  and  taxea 
of  the  Britannia  Music  Hall,  a  Special  Case  was 
presented  for  the  judgment  of  the  Court,  to  which 
the  trustees,  who  represented  the  internts  of  the 
flars,  were  the  first  parties,  the  widow  the  second 
party,  and  the  sister  the  third  party. 

The  second  party  maintained  that  gua  relict 
she  was  entitled  to  one-half  of  the  moveable 
estate,  including  therein,  as  being  moveable 
(first)  half  of  the  sum  of  £5000,  being  the  prin- 
cipal sums  of  £3000,  £1000,  and  £1000  contained 
in  the  three  bonds  and  dispositions  in  security 
over  the  College  Street  and  High  Street  pro- 
perties ;  and  (second)  one-half  of  sums  con- 
tained in  the  bonds  and  dispositions  in  secu- 
rity, on  which  formal  intimations  had  beea 
given  calling  for  payment,  and  the  notices  had 
expired  prior  to  Mr  Bossborough's  death  without 
payment  being  made.  She  ako  claimed  (third) 
to  be  relieved  of  all  cUims  for  rent,  taxes, 
and  other  charges  connected  with  the  Britannia 
Hall  from  and  after  Whitsunday  1887.  The  first 
parties  admitted  the  right  of  the  second  party  to 
repudiate  the  provisions  of  the  settlement  and 
to  betake  herself  to  her  legal  rights,  but  they 
maintained  that  the  second  party  was  not  entitled 
to  one-half  of  said  sums  of  £3000,  £1000,  £1000, 
£1800,  £1160,  and  £1300,  or  to  relief  from  what- 
ever loss  might  be  incurred  in  connection  with 
the  Britannia  Music  Hall  from  Whitsunday  1887till 
tbe  end  of  the  lease.  The  third  party  Mrs  Sarah 
Jane  Bossborough  or  Sheridan  maintained  the 
same  pleas  as  the  first  parties,  and  farther  main- 
tained that  in  tbe  event  of  the  lease  of  the 
Britannia  Mnsio  Hall  not  being  realised  profit- 
ably for  the  estate,  the  rent,  taxes,  and  other 
charges  under  the  lease,  and  all  loss  or  deficiency 
thence  arising  to  tbe  estate,  should  be  charged 
against  and  deducted  from  the  capital  or  residae 
of  the  estate  liferented  by  her  and  her  children. 

The  questions  were — "(1)  Were  the  bonds 
above  mentioned,  or  any  of  them,  rendered 
moveable  as  to  tbe  relict  by  the  steps  taken  to 
realise  the  securities,  and  is  the  second  party 
entitled  to  one-half  of  the  sums  contained  in 
said  bonds,  or  any  of  them,  as  jw  relieta  f  (2) 
Can  the  rent  of  the  Britannia  Music  Hall,  and 
the  tenant's  obligations  under  the  lease  thereof, 
till  the  expiry  of  the  lease,  be  so  charged  by  the 
first  parties  as  to  affect  the  estate  falling  to  the 
widow  as  terce  ot  ju»  relieta  f  (Z)  Are  the  obli- 
gations in  the  tenant's  part  of  the  lease  of  the 
Britannia  Music  Hall,  ineladicg  therein  rent, 
taxes,  and  all  other  charges  filing  upon  the 
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tenant,  to  be  charged  against  and  deducted  from 
the  capital  or  residue  of  the  estate  ?  Or  do  the 
said  obligations  tall  to  be  charged  against  the 
revenne  thereof  7" 

Argned  for  the  first  parties — The  bonds  had 
not  been  rendered  moveable  by  the  steps  taken 
to  realise  the  securities.  Taking  the  ease  as  one 
between  heirs  in  moveablea  and  heirs  in  herit- 
age, the  test  of  conTersion  was  whether  the  tes- 
tator had  gone  so  far  as  to  be  unable  to  draw 
back;  whether  at  the  time  of  his  death  there  re- 
mained in  him  only  a  claim  for  a  sum  of  money. 
Bonds  and  dispositions  in  security  differed  from 
the  old  rights  of  annual  rent.  In  the  case  of  the 
latter  the  effect  of  requisition  was  to  eztingnish 
the  real  security.  That  was  not  so  as  regarded 
the  former.  Even  in  the  case  of  the  bond  of 
£3000,  where  the  steps  taken  had  gone  furthest 
towards  realisation,  the  testator  bad  power  to 
resile  owing  to  the  failure  of  the  purchaser  to  im- 
plement his  bargain.  His  heritable  security  was 
not  extinguished,  and  therefore  there  was  no  con- 
Tersion— Bfore's  Notes  to  Stair,  148  ;  Ersk.  Inst. 
ii.,  title  2,  sec.  16,  title  8,  sees.  28  and  25  ;  Bell's 
Com.  (7th  ed.),  ii.  6  (6th  ed.),  ibid;  Montier  r. 
BaiUie.  June  29,  1773,  Hailes'  Dec.  630, 
and  M.  15,859  ;  Heron  y.  Btpie,  June  8, 
1856,  18  D.  917  (per  Lord  Justice-Glerk  and 
Lord  Murray,  pp.  928, 937,  938) ;  WiU»n  t.  WO- 
mm,  Norember  29,  1808,  F.C.  ;  Johntton  t. 
Breig,  June  28,  1831,  9  8.  806 ;  Paul  r.  Some, 
Jnly  5,  1872,  10  Maoph.  937.  Assuming  that 
the  steps  taken  towards  realisation  made  the 
bonds  moveable  in  a  question  between  heir  and 
ezeontor,  that  wonld  not  be  the  case  as  to  the 
widow.  With  her  at  all  events  it  was  a  qnestion 
of  fact  and  not  of  intention.  The  husband 
died  infeft  in  the  secnrity  subjects,  and  therefore 
the  widow's  right  of  teroe  was  not  concluded. 
Having  a  right  of  terce  she  of  course  could  not 
claim  his  rdieta,  nor  could  she  choose  between 
the  two  rights— Erok.  ii.  9,  46 ;  Bell's  Prin.  1600; 
MaeOiiUoeh  v.  Maitland,  Jnly  10, 1788,  M.  15,866 ; 
Campbell  v.  CampbM,  February  17,  1776,  5 
Brown's  Snpp.  627 ;  Fraser  on  Husband  and 
Wife,  ii.  1095 ;  Titles  to  Land  Oonsolidation  Act 
1868  (31  and  82  Vict.  o.  101),  sec.  117.  IL  As 
regarded  the  Britannia  Music  Hall — (l)Inaques- 
tion  with  the  widow — The  lease  was  a  frnit-bear- 
ing  subject.  If  the  trustees,  to  whom  the  testa- 
tor had  conveyed  tUa  .unhenita*  of  his  estate, 
eonld  have  carried  it  on  at  a  profit,  the  fruits 
wonld  have  fallen  into  ezecntry,  out  of  which  the 
widow  would  have  had  a  claim  otjui  relietce.  As 
loss  had  occurred  she  was  therefore  bound  to 
bear  her  share  of  it  —  Ferguson  v.  Ferguton't 
TrusUet,  February  23,  1877,  4  R.  632.  (2)  In  a 
question  between  the  liferenter  and  flar — The 
lease  being  part  of  the  residue,  the  profits  by  in- 
creasing the  residue  would  have  increased  the 
inoome  arising  therefrom.  Therefore  the  loss 
sboold  lie  on  the  revenue  also. 

The  second  party  argued— (1)  In  all  the  six 
bonds  out  of  which  the  widow  claimed  jus  re- 
lietce the  testator  had  dearly  shown  his  intention 
to  realise.  That  should  govern  his  succession. 
As  regarded  the  bond  for  £3000,  and  the  other 
bonds  over  the  same  subjects,  the  testator  had 
aetnally  sold  the  subjects.  Here  at  all  events 
there  was  conversion.  He  had  deliberately 
divested  himself  of  his  character  of  security- 
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holder,  and  so  far  as  his  own  acts  went  converted 
his  claim  into  one  for  a  sum  of  money.  He 
might  have  a  right  of  retention  for  the  price,  but 
that  was  quite  a  different  thing  from  his  position 
as  security-holder.  It  would  be  absurd  to  think 
that  the  insolveney  of  the  debtor  in  the  contract 
of  sale  could  regulate  the  succession  to  the  credi- 
tor's estate — Stair's  Inst.  ii.  4 ;  Mack.  Inst, 
ii.  2,  sec.  6;  Bell's  Comm.  (6th  ed.  and  7tb 
ed.)  ii.  6 ;  opinions p0r  Lord  President  and  Lord 
Cnrriehill  in  Heron  v.  Eipie,  lupra ;  Wilton  v. 
Wilson,  supra;  Eraser's  Husband  and  Wife, 
ii.  986.  (2)  If  the  heir  had  sold  the  reversion  of 
the  lease  of  the  music  hall,  the  profits  would  have 
gone  to  him,  and  therefore  be  must  bear  the  loss. 
Bent  was  a  proper  charge  against  the  heir.  The 
lease  not  being  subject  to  the  widow's  terce,  she 
could  get  no  benefit  from  it,  and  therefore  she 
should  not  be  subject  to  any  loss  arising  there- 
from— Dundee  PoUee  Committioners  v.  Btrat«n, 
February  22,  1884,  11  K.  686. 

The  third  party  concurred  in  the  arguments 
stated  for  the  first  parties,  with  the  exception 
that  they  argned  that  In  a  question  between  life- 
renter  and  fiar,  the  loss  arising  from  the  lease  of 
the  music  hall  should  fall  on  the  capital  and  not 
the  revenue  of  the  estate — Ferguson  t.  F^guson's 
Trustees,  supra. 

At  advising — 

LoBD  Pbzsidxhi- The  late  Mr  Hnbert  Boss- 
borough  died  on  28th  March  1887,  leaving  a  settle- 
ment dated  8th  June  1886  disposing  of  his  whole 
estate.  He  was  married  to  Miss  Elizabeth  Gif- 
ford,  the  second  party  in  this  Special  Case,  but 
there  is  no  issne  of  the  marriage. 

The  widow  rejects  the  provisions  made  for  her 
in  the  settlement,  and  claims  her  legal  rights,  and 
it  is  not  disputed  that  she  is  entitled  so  to  do. 

Her  rights  extend  to  one-third  ef  her  husband's 
heritable  estate  and  one-half  of  the  moveable 
estate.  Her  interest  therefore  is  to  augment  the 
amount  of  the  moveable  estate  as  much  as  pos- 
sible, or,  in  other  words,  to  enlarge  the  amonnt 
affected  by  her^'u«  relietm  at  the  expense  of  the 
estate  subject  to  the  terce. 

The  greater  part  of  Mr  Bossborough's  heritable 
estate  consisted  of  bonds  and  dispositions  in 
security  on  which  he  was  infeft.  The  Act  31  and 
82  Vict.  c.  101,  sec.  117,  makes  such  securities 
moveable  as  regards  the  succession  of  the  credi- 
tors therein,  but  with  the  express  proviso  that 
they  shall  continue  heritable  quoad  fiseum,  "  and 
as  regards  all  rights  of  courtesy  and  terce  compe- 
tent to  the  husband  or  wife  of  any  such  creditor 
and  that  no  heritable  security,  whether  granted 
before  or  after  marriage,  shall  to  any  extent  per- 
tain to  the  husband  ^ure  maritt  where  the  same 
is  or  shall  be  conceived  in  favour  of  the  wife  or 
to  the  wife  jure  reliela  where  the  same  is'  or 
shall  be  conceived  in  favour  of  the  husband." 

Where  a  widow  claims  her  legal  rights  in 
opposition  to  her  husband's  settlement,  all  ques- 
tions between  her  and  the  parties  interested  in 
her  husband's  succession  must  be  settled  as  in  a 
case  of  intestacy,  for  while  the  latter  cannot 
found  on  the  settlement  to  the  prejudice  of  the 
former's  rights,  neither  can  the  former  take  any 
benefit  from  the  settlement  which  she  has  repudi- 
ated. The  question  therefore  comes  to  be  what 
portion  of  the  deceased's  estate  is  to  be  con- 


sidered heritable  and  what  moveable  in 
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tion  between  the  widow  on  the  one  hand,  and 
the  heir  and  exeontor  respectively  on  the  other. 
Now,  the  statate  settles  that  qaestion  so  far  when 
it  enacts  that  heritable  aecnrities  shall  be  subject 
to  the  terce  as  heritage,  and  shall  not  pertain  to 
the  widow  jur«  r dicta. 

Bat  as  regards  certain  of  the  heritable  securi- 
ties in  the  present  case,  the  widow  contends  that 
both  the  common  law  and  the  statnte  which 
declares  and  confirms  the  common  law  should 
receive  no  effeot  beoanse  of  the  steps  which  were 
taken  by  her  husband  before  his  death  for 
the  purpose  of  converting  the  heritable  aecnrities 
into  moveable  estate.  These  steps  amount  in  sub- 
stance to.this — Of  the  entire  amount  of  heritable 
bonds  belonging  to  the  deceased  (£29,870)  he  bad 
previoos  to  his  death  demanded  payment  in  the 
usual  form  of  four  bonds,  amounting  in  all 
to  £7250.  In  one  case  he  had  served  the  usual 
intimation  and  requisition  for  payment,  but 
no  further  steps  were  taken.  In  another,  after 
the  expiry  of  the  period  for  payment  under  the 
requisition,  the  subjects  were  advertised  for 
sale,  but'  had  not  been  sold  or  exposed  for  sale. 
In  a  third,  the  subjects  had  been  lirought  to  sale, 
but  bad  not  found  a  purchaser.  In  the  fourth, 
the  subjects  had  been  exposed  for  sale,  and  were 
actually  sold.  But  the  purchaser  being  unable 
to  pay  the  price  the  contract  of  sale  remained 
nnfnl&Ued,  and  the  pnrohaser  obtained  no  title 
to  the  subjects. 

In  all  these  cases  it  is  dear  that  the  infeftment 
of  the  deceased  as  creditor  stood  undischarged 
and  undisturbed,  and  afforded  him  at  the  time  of 
his  death  precisely  the  some  security  over 
the  same  subjects  as  he  acquired  when  he 
originally  took  infeftment  on  the  bonds,  except- 
ing only  any  change  in  the  value  of  the  security 
subjects. 

It  is  well  settled  law  that  the  husband's  infeft- 
ment at  the  time  of  his  death  is  the  measure  as 
well  as  the  security  of  the  teroer's  right,  and  that 
though  the  husband  has  actually  sold  his  herit- 
able estate,  and  the  purchaser  be  ready  to  fulfil 
his  contract  and  pay  the  price,  yet  if  the  pur- 
chaser be  not  infeft  during  the  husband's  life- 
time, the  right  of  terce  will  not  be  excluded. 
It  seems  needless  to  add  (though  the  statnte 
above  cited  has  done  so)  that  estate  which 
is  subject  to  the  teroe  cannot  be  affected  in 
any  way  by  the  Ju«  relieta. 

The  first  question  therefore  falls  to  be 
answered  in  the  negative. 

As  regards  the  second  and  third  questions,  Mr 
Rossborough  was  at  the  time  of  his  death  tenant 
of  the  Britannia  Music  Hall  under  a  lease  for 
twelve  years  from  Whitsonday  1878  at  a  rent  of 
£600.  He  carried  on  business  there  as  a  man- 
ager and  purveyor  of  public  entertainments,  and 
realised  profits  from  that  business.  But  when 
bis  estate  came  into  the  hands  of  his  trustees 
they  were  unable  either  to  carry  on  the  business 
or  to  find  a  purchaser  for  the  unexpired  term  of 
the  lease.  They  have  accordingly  wound  up  that 
business,  and  the  hall  is  anoccnpied,  and  instead 
of  yielding  revenue  is  an  annual  burden  on 
the  estate  to  the  extent  of  the  rent  and  taxes  till 
the  expiry  of  the  lease  at  Whitsunday  1890. 

It  appears  to  me  that  this  is  a  loss  occasioned 
to  the  estate  by  the  failure  of  a  speculation  in 
business,  and  falls  to  be  charged  against  the 
luoretble  estate  of  the  deceased  in  a  question 


with    the  widow,  and   against  the   reeidae  of 

the  estate  under  the  settlement  in  a  question  be- 
tween the  other  parties  to  the  case,  and  does  not 
from  any  proper  charge  against  the  third  party  as 
liferenter. 

LoBD  MxTsii — I  agree  in  the  opinion  read 
by  your  Lordship,  and  having  had  the  oppor- 
tnnity  of  previously  seeing  it,  have  notbing  to 
add. 

LosD  Ad^m— The  main  question  in  this  ease 
is,  whether  the  widow  of  the  testator  has  a  claim 
of  Jul  relieta  out  of  the  sums  due  nnder 
the  six  bonds  amounting  in  all  to  £29,870 
5s.  ?  The  bonds  are  mentioned  in  the  case  pre- 
sented, and  it  is  not  disputed  that  they  are  all 
heritable  bonds,  and  that  the  husband  died  infeft 
in  the  subjects  over  which  the  bonds  were  granted. 
Neither  do  the  trustees  dispute  that  the  widow 
has  a  right  of  terce  ont  of  the  bonds.  On  the 
contrary,  they  assert  that  she  has  such  a  right, 
and  that  is  their  principal  reason  for  holding  that 
she  is  not  entitled  to  jui  relieta.  Prima  fade 
the  right  of  the  widow  is  one  of  terce,  and  teree 
only,  but  it  is  said— and  it  is  the  first  qaestion 
that  we  have  to  decide — that  certain  steps  taken 
by  the  husband  during  his  life  with  a  view  to 
realise  the  securities  had  the  effect  of  rendering 
the  bonds  moveable,  so  as  to  give  the  widow  a 
claim  of  half  the  amount  due  under  the  bends  as 
jv»  relietm. 

It  is  only  necessary  to  consider  the  steps  taken 
to  realise  the  security  as  to  the  bond  for  £3000, 
because  the  steps  taken  with  regard  to  that  bond 
went  a  great  deal  further  towards  realisation  than 
the  steps  taken  under  nny  of  the  other  bonds. 
If  the  widow  cannot  succeed  on  the  facts  in  the 
case  of  that  bond,  she  cannot  succeed  as  to  the 
others. 

With  reference  to  that  bond  it  is  set  forth  in 
article  7  of  the  case  that  the  security  subjects 
were  exposed  for  sale  by  public  roup  at  the  upset 
price  of  £5250.  A  purchaser  appeared  and 
offered  the  upset  price,  and  was  preferred  to  the 
purchase.  The  purchaser  was  unable  to  fnlfil 
his  bargain,  and  a  charge  for  payment  was  served 
npon  him,  which  was  allowed  to  expire  without 
payment  beiag  made.  It  is  not  relevant  to  con- 
sider what  the  trustees  did  after  the  testator's 
death,  and  therefore  the  proceedings  are  jnst 
these — The  testator  endeavoured  to  realise  the 
security  subjects,  and  they  were  knocked  down 
to  an  intending  purchaser  for  a  certain  sum, 
bat  the  testator  died  without  having  got  pay- 
ment of  the  price,  and  still  infeft  in  the  snb- 
jeots. 

Now,  in  my  opinion  the  widow  is  not  entitled 
to  jiti  relieta  out  of  that  bond,  but  is  dearly  en- 
titled to  terce.  There  is  no  doubt  that  the  haa- 
band's  sasine  is  the  measure  of  the  widow's  right, 
and  no  proceedings  which  have  not  the  effect  of 
evacuating  the  husband's  sasine  can  preolade 
the  widow^s  right.  There  are  two  authorities  on 
the  point,  one  a  very  strong  authority.  Hie 
first  is  the  case  of  M^CuUoeh  v.  ifaiOand,  July 
10,  1788,  M.  16,860,  where  certain  lands  were 
disponed  by  a  husband  and  the  dispone*  took 
possession  but  was  not  infef  f  in  the  lands.  The 
husband  died.  The  widow  claimed  terce  oat  of 
the  lands  which  had  been  actually  disponed  by 
the  husband  during  his  life,  and  were  in  the  pos- 
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Marion  of  th«  disponeo.  Tbe  hnsbfuad's  sasine, 
however,  had  not  been  evacnated  by  the  diaponee 
beooming  infeft,  and  it  was  held  that  the  vidow 
was  therefore  entitled  to  terce  out  of  the  lands. 

The  other  ease  is  the  rafee  of  Campbell  t. 
Campbell,  February  17,  1776,  6  Brown's  Sapp. 
687,  and  it  is  there  said — "The  husband's  saaine, 
says  Mr  Erskine,  b.  2,  title  9,  sec.  46,  is  the 
measure  of  tbe  wife's  teroe ;  thns  neither  an  herit- 
able bond  nor  a  disposition  of  lands  granted  by 
the  hnsband  if  death  has  prevented  him  from 
giving  sasine  to  the  creditor  or  dispones  oan  hart 
the  teroe,  and  so  the  Lords  fonnd — '  In  respect 
that  the  deceased  John  Oampbell  was  not  at  the 
time  of  his  death  dennded  of  the  subject  within 
mentioned  by  infefcment,  bat  only  by  a  title 
which  remained  personal :  therefore  find  that 
Katherine  Waddell,  his  relict,  is  entitled  to  a 
terce  of  said  subjects,  and  not  to  a  third  part  of 
the  price  thereof. ' " 

Now,  it  humbly  appears  to  me  that  both  of 
these  cases  are— one  of  them  much — a  fortiori  of 
the  present  case.  There  was  not  only  an  inten- 
tion to  sell,  but  an  actual  disposition,  not  fol- 
lowed, however,  by  the  infeftment  of  the  dis- 
ponee.  The  sasine  stood  in  the  husband's  name, 
and  with  it  tbe  widow's  right  of  teroe.  I  cannot 
find  oironmstanoes  so  strong  in  the  present  case, 
and  therefore  I  think  these  authorities  are  con- 
elusive  of  this  case,  and  it  must  be  held  that  the 
widow  has  a  ri^jht  to  terce,  and  that  being  so, 
the  irresistible  and  only  conclusion  is  that  the 
securities  being  heritable  and  subject  to  tbe 
widow's  right  of  terce,  as  a  necessary  conse- 
qnenoe,  are  not  subject  to  a  claim  ol  jut  relietm. 
I  agree,  therefore,  with  your  Lordships  in  regard 
to  the  bond  for  £3000,  that  the  only  answer  we 
can  give  is  that  the  widow  is  not  entitled  to  jui 
relieUe  out  of  it.  If  that  is  true  of  that  bond,  it 
is  also  true  of  the  rest,  and  so  I  agree  that  we 
must  answer  the  first  question  in  the  negative. 

I  also  agree  with  your  Lordship  as  to  the 
answer  to  be  given  to  the  second  and  third  ques- 
tions. 

liOBO  SHinn  was  absent. 

The  Court  pronounced  the  following  inter- 
locntor : — 

"In  answer  to  the  first  question.  Find  and 
declare  that  the  bonds  mentioned  in  the  case 
were  not  rendered  moveable  as  to  the  relict 
by  the  steps  taken  to  realise  the  securities, 
and  that  the  second  party  is  not  entitled  to 
any  part  of  the  sums  contained  in  said  bonds 
Jurerdietm:  In  answertothe  second  and  third 
questions.  Find  and  declare  that  the  loss 
occasioned  to  the  estate  of  the  deceased  by 
tbe  subsistence  till  1890  of  the  lease  of  the 
Britannia  Music  Hall  is  occasioned  by  the 
failure  of  a  speculation  in  business,  and  falls 
to  be  charged  against  the  moveable  estate  of 
the  deceased  in  a  question  with  the  widow, 
and  against  the  residue  of  the  estate  under 
tbe  settlement  in  a  question  between  the 
other  parties  to  the  case,  and  does  not  form 
any  proper  charge  against  the  third  parties 
as  liferenters,  and  decern:  Find  the  first  and 
third  parties  entitled  to  expenses  against 
tbe  second  party." 

Oonnatl  for  the  First  Parties— Ure.  Agents — 
Campbell  t  Smith,  8.S.O. 


Counsel  for  the  Second  Party— Guthrie  Smith. 
Agent—Adam  Shiell,  8.8.0. 

Counsel  for  the  Third  Party — Vary  Campbell. 
Agents — Oampbell  &  Smith,  S.S.C. 


Wednesday,  November  28. 

FIRST    DIVISION. 

[Lord  Fraser,  Ordinary. 
WALES  V.  WALKS. 

Juritdietion— Burgh  Court— Summary  Ejteiipn 
—HeritabU  Sight. 

By  a  mutual  disposition  and  settlement  a 

husband  disponed  certain  premises  to  his 

wife  "in  liferent,  for  her  liferent  alimentary 

use  allenarly."    After  the  husband's  death 

his  heir-at-law  disponed  the  premises  to  tbe 

widow  in  fee.     She  married  again,  and,  as 

liferentriz  of  the  premises  under  her  former 

husband's  will,  she  presented  a  petition  in  a 

burgh  court  for  ejection  against  her  present 

husband.    He  lodged  defences,  on  tbe  gronnd 

that  the  disposition  to  the  fee  in  favour  of 

his  wife  did  not  exclude  his  jus  mariti  and 

right  of   administration.     The  burgh  court 

granted  decree  of  ejection.     A  suspension 

thereof    at    the    instance   of    the   husband 

$u*tained,  on  the  ground  that  the  question 

involved  in  tbe  case  was  one  of  heritable 

right,  and  so  beyond  the  jurisdiction  of  the 

Burgh  Court. 

A  petition  was  presented  in  the  Burgh  Court 

of  Stranraer  by  Mary  Wales,  praying  to  have  her 

husband    Bobert    Liddle    Wales    ordained    to 

remove  from  certain  premises,  and  in  the  event 

of  his  refusing  to  remove,  for  warrant  to  eject 

him. 

The  petitioner  averred  that  by  a  mutual 
disposition  and  settlement  dated  21st  March  1867, 
executed  between  John  M'Lauchlan  (her  former 
husband)  and  herself,  John  M'Lauchlan  had 
disponed  to  her,  in  case  she  should  survive  him, 
"in  liferent  for  her  liferent  alimentary  use 
allenarly,  whom  failing  and  at  her  death  to  my 
own  heirs,  executors,  and  assignees  whomsoever, 
in  fee,  all  and  whole  my  heritable  and  moveable 
estate,"  including  the  said  property  mentioned  in 
the  prayer  of  the  petition ;  that  she  and  ber 
husband,  tbe  defender,  had  lived  together  in  the 
said  property,  but  that  she  had  had  to  leave  home 
owing  to  his  ill-treatment,  and  declined  to  return 
to  live  with  him ;  that  she  had  legally  warned 
him  to  remove,  but  he  refused  to  do  so. 

The  defender  stated  —  "Tbe  pursuer  ac- 
quired absolute  right  to  the  properties  in  ques- 
tion by  disposition  granted  by  William  M'Lauch- 
lan, land  steward,  Billown,  near  Castletown,  Isle 
of  Man,  in  her  favour,  dated  the  16th  and 
recorded  in  the  division  of  the  Oeneral  Register 
of  Sasines  applicable  to  the  county  of  Wigtown 
the  20th,  both  days  of  August  1873.  The  defen- 
der's right  of  jui  'mariti  and  right  of  ad- 
ministration are  in  no  way  excluded  by  the  terms  of 
said  disposition,  and  no  other  deed  has  entered 
the  record  in  any  way  affecting  or  restricting 
them. "  To  which  the  pursuer  answered— ' '  Irrele- 
vant. Admitted  thatthe  pursuer,  iisalimentary  life- 
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entei  allenarly  of  the  properties  in  qaestion, 
ome  five  years  after  her  husband's  death, 
parohased  from  the  fiar  of  said  properties  his 
right  to  and  in  the  fee  thereof,  enbject  to 
her  liferent.  The  deed  bearing  this  expressly  on 
its  face  is  produced.  Admitted  that  there  is 
no  exclusion  of  rights  regarding  the  property  of 
tl)e  fee  thus  purchased.  But  averred  that  the 
pursuer  is  not  now  enjoying  or  possessing  the 
property  under  her  right  to  the  fee,  but  in 
virtue  of  her  liferent  provision.  Quoad  ultra 
denied." 

The  pursuer  pleaded — "(4)  The  disposition  of 
1873  in  favour  of  the  pursuer,  having  only  and 
expressly  vested  pursuer  in  the  fee  of  the  pro- 
perties subject  to  her  liferent  as  therein  stated, 
which,  being  a  separate  inalienable  right  in 
her  person,  could  not  be  affected  in  any  way  by 
infeftment  in  the  fee,  and  the  existence  of 
such  alimentary  liferent  being  quite  consistent 
with  such  infeftment  in  the  fee,  the  pursuer 
is  entitled  to  decree  as  craved." 

The  defender  pleaded — "(1)  It  is  incompetent 
for  this  Court  to  entertain  any  oonsistorial  ques- 
tion, such  as  the  pursuer's  justification  for 
separating  herself  from  her  husband,  and  all 
such  averments  should  be  deleted  from  the 
proceedings.  (8)  The  defender,  in  entering  into 
the  contract  of  marriage  with  the  pursuer,  was 
entitled  to  rely  on  the  public  records,  and  the 
same  not  disclosing  any  exclusion  of  his  legal 
right  oljtu  mariti  and  right  of  administration  in 
the  properties  in  question,  no  secret  or  latent 
deed  containing  such  exclusion  can  be  com- 
petently pleaded  against  him.  (4)  Assuming 
that,  by  the  terms  of  said  mutual  disposition  and 
settlement,  defender's  legal  rights  were  excluded, 
the  pursuer  not  having  taken  infeftment  thereon, 
but  on  a  title  containing  uo  such  exclusion, 
the  defender  cannot  be  affected  by  the  terms  of 
the  former  deed." 

The  Magistrates  on  28th  May  1888  pronounced 
the  following  interlocutor: — "Find  in  fact — (1) 
That  the  pursuer  was,  prior  to  her  marriage  with 
defender  in  1877,  widow  of  the  late  John 
M'Lauohlan,  vintner,  at  Nos.  1  and  2  Agnew 
Orescent,  Stranraer,  who  was  proprietor,  inter 
aUa,  of  said  subjects;  (2)  that  by  a  mutual 
disposition  and  settlement  executed  between  the 
said  John  M'Lauchlan  and  the  pursuer,  then  Mrs 
Mary  M'Dowall  or  M'Lauchlan,  dated  2iBt  March 
1867,  the  said  John  M'Lauchlan  gave,  granted, 
assigned,  and  disponed  to  and  in  favour  of  the 
pursuer,  in  oaseshe  should  survivehim,  '  in  liferent 
for  her  liferent  alimentary  use  allenarly,  whom 
failing,  and  at  her  death,  to  my  own  heirs,  executors, 
and  assignees  whomsoever  in  fee,  all  and  whole  my 
heritable  and  moveable  estate,'  including  Nos.  1 
and  2  Agnew  Orescent ;  (3)  that  the  pursuer  being 
the  alimentary  liferenter  of  the  subjects  in  qaes- 
tion by  a  disposition  in  her  favour  granted  by 
William  M'Lauchlan,  land  steward,  Billown,  near 
Castletown,  Isle  of  Man,  dated  16th  and  recorded 
20th,  both  days  of  April  1873,  acquired  right  to 
the  fee  of  the  properties  in  question ;  (4)  that 
the  pursuer  and  defender  have  been  living  apart 
since  about  the  month  of  July  1887  ;  (5)  that  the 
pnisner  legally  warned  the  defender  to  flit  and 
remove  from  said  premises  Kos.  1  and  '2  Agnew 
Crescent  at  and  against  the  term  of  Whitsunday 
1888 :  And  find  in  law  that  the  liferent  alimentary 
allenarly  provision  in  favour  of  the  pursuer,  con- 


tained in  the  mutual  disposition  and  settlement 
executed  by  her  former  husband  and  hsraelf 
above  referred  to,  implies  an  exclusion  of  the 
jus  mariti  and  right  of  administration  of  the 
defender,  and  will  not  fall  under  the  legal  assig- 
nation implied  in  the  marriage,  the  effect  of  such 
exclusion  being  to  place  the  pursuer  in  the  same 
position  as  if  she  were  an  unmarried  person; 
that  it  is  quite  competent  for  porsner  to  hold 
two  interests  at  same  time  in  same  property,  one 
the  liferent  alimentary,  the  other  the  fee ;  that 
the  liferent  alimentary  provision  of  poxsaer  has 
not  been  in  any  way  assigned,  sold,  attached, 
superseded,  or  discharged  by  her  acquisition  of  the 
fee;  that  the  pursuer's  alimentary  liferent  righthas 
not  been  consolidated  orextinguished  by heracqni- 
sition  of  the  fee  ;  and  that  therefore  pnrsner  is  en- 
titled to  exercise  the  whole  rights  of  property  over 
the  properties  in  question  without  being  subject 
to  the  control  or  administration  of  defender :  And 
therefore,  and  in  respect  that  the  term  of  Whit- 
sunday has  now  come  and  is  bygone,  the  Magis- 
trates grant  warrant  to  officers  of  Conrt  to  eject 
the  defender,  his  family,  servants,  and  effects 
forth  and  from  the  said  premises  Nos.  1  and  2 
Agnew  Crescent,  Stranraer,  in  terms  of  the 
alternative  conclusions  contained  in  the  prayer 
of  the  petition  :  Find  the  defender  liable  to  the 
pursuer  in  the  expenses  of  process,  &c.,  and 
decern. 

"  Note.— The  Magistrates  think  it  right  to 
point  out  that  while  the  pursuer's  arguments  and 
pleas  were  supported  by  the  dicta  of  institutional 
writers  and  decided  cases,  the  defender's  case 
was  entirely  unsupported  by  such,  not  a  single 
case  or  authority  having  been  cited  on  his 
behalf." 

The  defender  presented  a  note  of  suspension 
of  this  decree  to  the  Conrt  of  Session.  He 
averred,  inter  aito— "The  above-recited  judg- 
ment of  the  Magistrates  is  wrongous  and  unjust 
Not  only  is  it  nnsoand  in  law,  but  it  deals  with 
questions  of  right,  of  which  the  Magistrates  are 
not  oompetetent  judges,  and  it  does  so  in  a  sum- 
mary process  of  ejection— a  form  of  process 
under  which  such  a  question  could  not  be  com- 
petently tried  even  in  a  competent  court.  In 
these  circumstances  the  complainer  is  humbly  of 
opinion  that  this  note  should  be  passed  without 
caution  or  consignation. " 

The  complainer  pleaded  —  "(1)  The  decree 
complained  of  is  incompetent,  and  ought  to  be 
suspended.  (2)  The  question  of  right  at  issue 
between  the  complainer  and  respondent  not  being 
a  question  between  landlord  and  tenant,  but 
between  husband  and  wife,  the  Court  of  the 
royal  burgh  of  Stranraer  has  no  jurisdiction  to 
entertain  and  decide  the  said  question. " 

The  Lord  Ordinary  (Fbabib)  on  8th  November 
1888  pronounced  the  following  interlocutor: — 
"Bepels  the  reasons  of  suspension:  Finds  the 
threatened  charge  orderly  proceeded,  and  de- 
cerns :  Finds  the  respondent  entitled  to  ex- 
penses, &o. 

"  Opinion. —The  first  objection  stated  by  the 
complainer  is  that  the  decree  complained  of  is 
incompetent  in  respect  the  magistrates  of  Stran- 
raer had  no  jurisdiction.  The  subjects  from 
which  the  complainer  is  sought  to  be  removed 
were  subjects  within  the  royal  burgh  of  Stran- 
raer. The  whole  proceeding  was  gone  Vbont  in 
a  formal  manner,  as  in  removing*  in  a  borgb. 
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The  oomplainer  was  dniy  warned,  w  is  certified 
by  the  burgh  officer's  execution.  A  petition  for 
ramoving  was  then  presented,  and  the  period  for 
remoTal  haTing  expired,  the  magistrates  were 
entitled  to  grant  a  warrant  of  ejection,  which 
they  did.  The  whole  proceedings  were  in  accord- 
ance with  the  law  as  laid  down  in  Bobb  y.  Menzie*, 
January  20,  1859,  21  D.  277> 

"It  is  next  said  that  the  Magistrates  of  Stran- 
raer had  no  power  to  pronounce  judgmentin  sucha 
ease  as  this,  because  it  was  not  a  case  between 
landlord  and  tenant  but  between  husband  and 
wife.  Xhey  had  certainly  the  power  to  see 
whether  the  wife  had  a  title  to  sue,  -being  the 
proprietor,  and  this  was  all  they  did.  It  is  of  no 
consequence  tliat  tliifl  is  a  litigation  between  a 
husband  and  a  wife.  The  question  is  simply 
whether  the  oomplainer  ought  not  to  be  removed 
from  premises  within  their  jurisdiction  and  that 
depends  entirely  upon  the  title  which  is  pro- 
duced, and  which  the  Magistrates  are  entitled  to 
rMkd. 

"It  is  then  said  that  the  respondent,  the  wife, 
having  acquired  the  fee  of  the  property,  the  life- 
rent which   she    formerly  possessed  vanished, 
being  consolidated  with  the  fee.    It  is  undoubted 
law  that  if  there  be  such  consolidation  there  is 
no  longer,  in  the  ordinary  case,  a  liferent,  the 
reason  being,  as  the  civilians  put  it,  'quia  re 
propria  n«mo  uii  frui  potest. '    But  this  cannot 
be  taken  absolutely  and  unqualifiedly.     The  wife 
in  the  present  case  obtained  from  her  husband  a 
disposition  '  in  liferent  for  her  liferent  alimentary 
use  allenarly'  of  his  whole  heritable  and  personal 
estate,  and  the  property  from  which  it  is  now 
sought  to  eject  tlie  complainer  was  a  part  of  the 
property  so  disponed.     Now,  dearly  such  a  con- 
veyance to  the  wife  was  one  which  excluded  the 
jut  marili  and  right  of  administration  of  any 
hosband  she  might  afterwards  marry.     Aliment- 
ary provisions  do  not  fall  under  thejtu  mariti  at 
all  when  declared  alimeutary  by  the  deed  of  a 
third  party.      Therefore  if  the  case  stood  upon 
the  deed  of  the  first  husband,  the  oomplainer,  the 
second  husband,  had  no  right  to  the  rents  of  the 
property,  nor  to  interfere  in  its  administration. 
But  the  wife  afterwards  acquired  the  fee,  and  the 
contention  of  the  oomplainer  is  that  the  protected 
liferent,  with  its  exclusion  of  the  jui  mariti  and 
right  of  administration,  was  at  an  end,  and  there 
being  no  restriction  of  the  wife's  right  contained 
in  the  disposition  to  her  by  the  fiar,  the  com- 
plainer thereby  became  in  right  of  the  rents  of 
the  property,  and  could  possess  it  or  let  it  at  his 
pleastire.     This  is  not  the  reading  of  these  deeds 
which  the  Lord  Ordinary  adopts.     He  holds  that 
any  protection  which  the  wife  had  when  she 
acquired  the  fee  still  subsists  ;  and  it  has  been 
determined  that  the  alimentary  character  of  a 
fond  will  subsist  during  the  marriage,  notwith- 
standing the  union  of  the  two  rights  of  fee  and 
liferent.     In  Baldertton  v.  Fulton,  January  23, 
1867,  19  D.  293,   it  appeared  that  the  fee  bad 
veated  in  a  woman  who  already  liferented  the 
property    under    a    trust    excluding    the  ju> 
mariti,  and  the  Court  refused  to  order  the  money 
to  be  paid  over  to  the  husband.     Still  further, 
supposing  it  to  have  been  the  case  that  the  effect 
of  the  junction  of  the  fee  and  liferent  in  the  pre- 
sent case  was  to  open  up  the  rents  and  the  ad- 
ministration of  the  property  to  the  husband,  this 
would  be  a  donation  revocable  by  the  wife,  and 


she  has  revoked  it  by  her  present  action." 

The  complainer  reclaimed,  and  argued — The 
decree  was  incompetent,  as  the  Magistrates  had 
no  jurisdiction — (1)  in  respect  that  the  question 
was  between  husband  and  wife,  and  the  rights 
involved  in  the  jut  mariti,  while  their  jurisdic- 
tion only  extended  to  the  relations  between  laud- 
lord  and  tenant— Ersk.  Inst,  ii.,  tit.  6,  sec.  48; 
(2)  in  respect  that  the  complainer  had  an  ezfaeie 
good  title,  and  was  therefore  neither  a  vicious  or 
precarious  possessor,  and  the  whole  question 
involved  was  one  of  heritable  right — HaUy  v. 
Lang,  June  26,  1 827,  5  Macph.  951  ;  Seottiih 
Property  Investment  Company  Building  Society 
V.  Home,  May  31,  1881,  8  K.  737. 

The  respondent  argued — The  Magistrates  had 
jurisdiction.  (1)  They  had  to  deal  with  rights 
of  possession  in  general,  and  not  with  right  of 
landlord  and  tenant  only.  (2)  If  the  argument 
of  the  respondent  was  sound,  the  complainer  was 
a  precarious  possessor,  as  the  Lord  Ordinary  had 
found  him  to  be.  The  question  of  competency, 
so  far  as  regards  this  ground,  was  waived  in  the 
Burgh  Court. 

At  advising— 

LoBO  FsBSiDXiiT — In  this  case  we  have  had  an 
interesting  question  raised  and  partially  argued 
before  us.  But  according  to  the  view  I  take  it 
is  impossible  to  reach  the  consideration  of  that 
question.  We  are  met  by  the  preliminary  objec- 
tion that  the  proceedings  under  which  the  de- 
cree of  ejection  was  obtaiaed  were  incompetent. 

My  view  is  contained  in  the  opinion  which  I 
gave  in  the  case  of  Bally  v.  Lang,  The  general 
rule  which  applies  to  siimmary  ejections  of  this 
kind  is,  that  there  must  be  an  allegation  and 
proof  that  possession  is  either  vicious  or  pre- 
carious. These  words  are  perhaps  a  little  tech- 
nical and  require  definition.  A  vicious  possessor 
is  one  who  has  obtained  possession  either  by 
force  or  fraud  ;  a  precarious  possessor  one  who 
holds  by  mere  tolerance. 

Ko  doubt,  as  I  said  in  the  case  of  EaUy  v. 
Lang,  there  are  certain  anomalous  exceptional 
cases  which  do  not  fall  under  these  two  heads, 
but  this  case  is  not  one  of  these.  Therefore  we 
have  to  consider  whether  the  possession  was 
vicious  or  precarious  here. 

Now,  it  is  plain  enough  that  it  was  not  vicious, 
for  the  husband  and  wife  were  in  possession 
of  the  tenement  in  question,  and  lived  there 
as  husband  and  wife.  The  possession  was 
therefore  lawfully  obtained..  But  it  is  said  that 
it  was  precarious.  That  is  really  an  extraordinary 
proposition  in  the  circumstances  of  the  case. 
The  only  existing  infeftment  of  the  wife  is  under 
a  disposition  from  William  M'Lauchlan,  heir-at- 
law  of  her  former  husband,  proceeding  on  the 
narrative  of  purchase,  and  though  no  doubt  it  is 
mentioned  that  the  widow  was  already  liferen- 
trix,  nothing  is  said  in  the  deed  about  the  nature 
of  her  liferent.  And,  therefore,  taking  the  ex- 
isting investiture,  it  is  demonstrable  that  the 
husbaud  was  entitled  either  to  rent,  or  to  posses- 
sion of  the  subjects  in  the  event  of  their  not  be- 
ing let,  in  virtue  of  hiajus  mariti. 

True,  it  is  said  that  is  so  on  the  face  of  the  exist- 
ing infeftment, but  thepursuerundertakes  toshow 
that  the  infeftment  cannot  receive  its  natural  and 
proper  effect  because  of  a  liferent  provision,  which 
she  is  entitled  to  represent  as  a  separate  title,  and 
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to  f oand  upon  as  a  separate  title  from  the  disposi- 
tion. That  is  a  very  important  and  interesting 
qnestion  of  heritable  rigbtas  distinotly  as  can  be. 
And  it  is  not  possible  to  hold  that  in  a  process  of 
smnmary  ejection  a  burgh  court  can  decide  as 
the  fonndation  of  its  decree  of  ejectment  that 
the  proTision  of  an  alimentary  right  in  fayonrof  a 
wife  is  snob  as  can  be  held  on  a  separate  title — 
a  title  merely  of  liferent.  It  is  not  competent 
to  the  bnrgh  court  to  decide  that  question,  and 
if  they  cannot  give  a  decree  of  ejection  without 
doing  so,  the  whole  proceedings  are  incompe- 
tent. 

I  agree  with  what  has  been  said  as  to  the  case 
having  been  very  well  treated  in  the  Inferior 
Court.  The  judgment  is  most  excellent  if  there 
had  been  jurisdiction  to  pronounce  it.  The  in- 
terlocutor is  remarkably  well  put,  but  it  is  self- 
condemnatory  as  regards  the  competency,  be- 
cause it  finds  in  law  that  a  certain  right  belongs 
to  the  wife,  and  not  to  the  husband  as  regards 
heritable  subjects. 

LoBD  MuBE — I  have  come  to  the  same  oonoln- 
sion.  I  should  have  been  very  glad  if  we  ooald 
have  decided  the  questions  raised  on  the  titles. 
The  question  of  competency,  however,  is  raised, 
and  we  must  dispose  of  that  first. 

I  have  always  understood  that  inferior  courts, 
with  the  exception  of  cases  where  they  have 
special  jurisdiction  given  them,  have  no  right  to 
entertain  questions  of  heritable  right.  That  I 
think  is  quite  fixed. 

The  first  time  I  read  the  interlocutor  of  the 
Magistrates  it  appeared  to  me  that  it  distinctly 
raised  and  decided  a  question  of  heritable  right. 
Mr  Ure  suggested  that  it  was  rather  hard  that 
because  the  Magistrates  gave  findings  in  law  s 
decree  of  ejection,  otherwise  good,  should  be 
touched.  But  the  case  stated  on  record,  and  the 
pleas-in-law,  forced  them  to  decide  the  question 
of  heritable  right.  The  third  plea  for  the  de- 
fender is — "The  defender  in  entering  into  the 
coutraci  of  marriage  with  the  pursuer  was  en- 
titled to  rely  on  the  public  records,  and  the  same 
not  disclosing  any  exclusion  of  his  legal  rights  of 
jiu  mariti  and  right  of  administration  in  the  pso- 
perties  in  question,  no  secret  or  latent  deed  con- 
taining such  exclusion  can  be  competently 
pleaded  against  him. "  And  the  fourth  plea  is — 
* '  Assuming  that  by  the  terms  of  said  mutual  dis- 
position and  settlement  defender's  legal  rights 
were  excluded,  the  pursuer  not  having  taken  in- 
feftment  thereon,  but  on  a  title  containing  no 
such  exclusion,  the  defender  cannot  be  affected 
by  the  terms  of  the  former  deed. " 

It  was  not  the  Magistrates  who  raised  the  ques- 
tion, they  merely  applied  themselves  in  their 
findings  to  dispose  of  pleas  specifically  put  as  to 
the  meaning  of  the  titles.  It  was  simply  a  ques- 
tion of  heritable  right  which  was  before  them, 
and  I  quite  agree  that  it  was  incompetent  for 
them  to  entertain  it. 

LosD  Shaiid— I  think  it  not  surprisihg  that 
the  Burgh  Court  did  not  take  up  this  question,  as 
the  only  pies  stated  to  the  competency  on  the 
record  is  the  first — "It  is  incompetent  for  this 
Court  to  entertain  any  cousistorial  question,  such 
as  the  pursuer's  justification  for  separating  her- 
self from  her  husband,  and  all  such  averments 
shonld  be  deleted  from  the  proceedings." 


And  apparently,  even  when  the  osaa  oame  up 
on  the  suspension,  the  same  view  ran  through 
the  arguments.  The  point  argued  before  Iiord 
Fraser,  as  may  be  seen  from  his  note,  wag  that 
the  case  of  husband  and  wife  is  not  like  the  case 
of  landlord  and  tenant.  Further,  the  opening 
on  the  reclaiming-note  did  not  suggest  the  point 
upon  which  the  case  is  now  decided.  The  qnes- 
tion was  raised  by  Mr  Strachan  sharply  upon 
this  argument,  that  because  the  question  was 
one  of  heritable  law,  therefore  it  was  incompe- 
tent for  the  Burgh  Court  to  entertain  it.  That  is 
an  objection  applicable  not  merely  to  Burgh  Courts 
but  Sheriff  Courts. 

Taking  the  argument  as  now  stated  I  see  no 
answer  to  it.  The  pnrsner  claims  possession  of 
this  heritable  property  in  virtue  of  her  right  of 
liferent  under  the  mutual  disposition.  The  de- 
fender replies  that  he  has  also  a  heritable  right, 
founding  upon  the  disposition  under  which  the 
widow  bought  and  was  infeft.  The  question 
comes  to  be  a  competition  of  heritable  rights. 
Whether  that  arises  in  a  process  of  snmmaiy 
ejection  or  another  process  makes  no  differenoe. 
The  ground  of  decision  is  not  rested  on  the  fact 
that  this  was  a  process  of  summary  ejection. 
The  objection  taken  is  that  a  Bnrgh  Court  has 
no  jurisdiction  in  questions  of  heritable  right 
This  case  requires  tiie  decision  of  a  question  of 
that  kind,  and  therefore  it  is  incompetent  for  tiie 
Burgh  Court  to  entertain  it.  I  am  accordingly 
of  opinion  that  we  must  sustain  the  objection  to 
the  competency  even  though  it  has  been  taken 
late  in  the  day. 

liOKD  Adah — No  doubt  a  summons  or  petition 
of  removing  and  ejection  is  quite  competent  in  a 
Bnrgh  or  Sheriff  Court.  But  where  it  appears 
that  the  whole  question  on  which  the  decision  of 
the  case  mnst  depend  is  one  of  heritable  right, 
what  might  be,  as  originally  brought,  a  compe- 
tent summons  of  removing  becomes  incompetent 
as  involving  a  question  of  heritable  right.  Ac- 
cordingly from  the  nature  of  this  case  it  appears 
to  me  that  there  was  necessarily  no  jurisdiction 
in  the  Burgh  Court  to  entertain  it. 

The  Court  recalled  the  interlocutor  of  the 
Lord  Ordinary  and  sustained  the  reasons  of 
suspension. 

Counsel  for  the  Complainer  —  Strachan  — 
M'Lennan.    Agent — Bobert  Broatob,  HA. 

Counsel  for  the  Bespondent — Ure — A.  8.  D. 
Thomson.     Agents— Smith  &  Mason,  S.S.C. 


Friday,  November  30. 

SECONDDIVISION. 

[Sheriff  of  Elginshire. 
ADAM    V.    H'LEAN. 

Separation  —  Sltmder  —  PritiUge  —  Dejbmator]/ 
Statement  by  Member  of  Public  Committee  teith 
lieferenee  to  Buainesi  before  it. 

At  a  meeting  of  the  Public  Health  Com- 
mittee of  a  village  the  chairman  stated  that 
a  case  of  typhoid  fever  had  been  reported  to 
him  by  a  medical  practitioner,  who  said  that 
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it  was  probably  traceable  to  the  milk  sap- 
plied  from  a  certain  dairy.     In  an  action  of 
damages  for   slander  against   him    by   the 
dairyman   it   appeared   from    the   evidence 
that  there  was  no  gronad  for  attributing  the 
ontbreak  of  the  disease  to  the  pursuer's 
dairy,  and  it  was  not  proved  that  the  doctor 
had    indicated    the  dairy  as  the  probable 
Booroe  of  the  danger.     Held  that  as  the 
defender  had  made  the  statement   in  the 
discharge  of  his  pnblio  duty,  and  in  the 
honest  belief  that  he  was  correctly  represent- 
ing the  views  expressed  by  his  informant, 
malice  could  not  be  inferred,  and  that  the 
defender  was  entitled  to  absolvitor. 
This  was  an  action  in  the  Sheriff  Coart  of  Elgin- 
■hire  by  Donald  M'Lean,  carter,  Dnnbar  Street, 
Bnrghead,    against     WUUam     Adam,    chemical 
manure    manufacturer   thei«,   fur  damages  for 
alleged  slander. 

llie  pursuer  kept  a  small  dairy  in  addition  to 
bis  other  business.  There  was  a  severe  outbreak 
of  typhoid  fever  in  the  town  in  June  1887,  and 
upon  the  22nd  June  the  defender,  who  was  chair- 
man of  the  Public  Health  and  Water  and  Drain- 
age Committees  of  the  local  authority  of  the 
district,  made  a  statement  to  the  members  of 
the  committee,  which  appeared  in  the  minutes 
thus — "  The  convener  stated  to  the  meeting  that 
a  case  of  typhoid  fever  had  been  reported  to  him 
by  Dr  Hay,  Forres,  who  said  that  it  was  pro- 
bably to  be  traced  to  the  milk  supplied  from  Mr 
D.  M'Lean's  dairy,  as  cases  resembling  typhoid 
had  been  in  that  family  for  some  time  previous. 
It  was  the  opinion  of  the  committee  that  a  sample 
of  the  milk  should  be  procured,  and  sent  for 
analysis  to  Dr  Littlejohn,  Edinburgh.  Mr  Adam 
and  Mr  Jenkins  were  appointed  a  committee  to 
have  this  done." 

The  pursuer  averred  that  this  statement  was 
false,  and  was  made  maliciously  and  without 
probable  oanse,  and  that  in  conseqnenoe  thereof 
his  business  had  greatly  fallen  off,  and  he  had 
sastained  loss  and  injury  to  the  amount  of  £250. 
The  defender  denied  these  averments.  He 
averred  that  in  June  1887  he  became  aware  of  a 
serions outbreak  of  typhoid  fever  inBurghead,  and 
that  he  along  with  a  number  of  the  inhabitants 
was  greatly  alarmed  thereat.  In  his  position  as 
convener  of  the  committees  above  named,  and  also 
as  being  an  inhabitant  of  the  village,  he  was  de- 
siroaa  to  ascertain,  and  if  possible  remove,  the 
caose  of  the  epidemic.  By  certain  oiroalars 
which  the  Board  of  Sapervislon  had  issued  from  i 
time  to  time,  and  which  had  been  received  by 
the  said  local  authority,  he  learned  that  it  bad 
been  ascertained  that  disease,  especially  enteric 
or  typhoid  fever,  had  been  transmitted  through 
the  agency  of  milk.  These  circulars  leoom- 
meoded  all  local  aathorities  in  whose  district 
there  might  be  dairies  to  inspect  them  from 
time  time  to  time  with  reference  to  their  water 
supply  and  their  general  sanitary  arrangements, 
and  ^ao  to  canse  inqoiries  to  be  made  from  time 
to  time  as  to  the  ezistenoe  of  contagions  or  in- 
feetioos  disease  at  snoh  dairies,  and  whenever 
snch  disease  was  found  to  exist  to  take  nuch 
steps  as  their  medical  officer  might  advise  vrith  a 
view  to  prevent  the  dissemination  of  the  disease. 
He  farther  stated  tliat  on  June  20tfa,  in  conse- 
qaence  of  a  consultation  with  Mr  Dick,  a  medi- 
cal student,  and  Dr  Petrie  Hay  and  Mr  George 


Grant,  Burghaad,  an  inquiry  was  instituted  as  to 
the  source  of  themilksnpply  of  certain  patients  who 
werethensufferingfromtypboidfeverinBurghead. 
It  transpired,  as  he  averred,  that  in  four  cases  of 
illness,  which  were  reported  to  be  typhoid  fever, 
the  milk  supplied  to  the  houses  in  which  the 
patients  lived  had  ceme  from  the  porsuer's 
dairy.  He  further  stated  that  "immediately 
after  making  these  inquiries  he,  along  with 
Messrs  Grant  and  Dick  again  met  Dr  Petrie 
Hay,  and  reported  to  him  the  result,  whereupon 
he  expressed  his  opinion  that  the  typhoid  fever 
might  have  come  from  pursuer's  dairy,  as  he 
had  recently  attended  two  children  in  his  house, 
and  ooald  not  account  for  th^  high  fever  they 
were  suffering  from." 

The  defender  pleaded— "(4)  The  defender 
having  acted  solely  in  the  discharge  of  a  public 
duty,  with  probable  canse  and  without  malice  in 
the  matter  complained  of,  he  is  entitled  to 
have  decree  of  absolvitor  pronounced  in  his 
favour.  (3)  The  defender  having  in  his 
ofiScial  capacity  as  convener  foresaid,  eon- 
ducted  the  inquiry  referred  to  in  his  state- 
ment of  facts,  and  hsving  at  the  meeting 
of  the  said  committee,  and  solely  for  their  gaid- 
ance  in  the  matter,  made  the  statement  com- 
plained of  in  accordance  with  a  duty  incumbent 
upon  him  to  supply  all  information  in  his  posses- 
sion relating  to  the  pubUc  health  of  Bnrghead, 
he  is  entitled  to  the  plea  of  privilege." 

It  appeared  from  the  proof  that  in  Jane  1887 
there  had  been  a  serious  outbreak  of  fever  in 
Bnrghead  and  the  surrounding  district,  and  that 
circulars  from  the  Board  of  Supervision  bad  been 
addressed  to  the  local  authority  apon  the  sab- 
jeot.  Dr  Hay  deponed  as  follows  with  regard  to 
his  interview  with  the  defender— "Mr  Dick 
was  with  me  all  the  time  when  I  had  a  con- 
versation with  Mr  Adam.  I  did  not  know  that 
he  was  convener  of  the  local  authority  at  the 
time.  X  was  merely  talking  on  the  snbjeot  of 
the  fever  as  I  might  have  talked  with  any  other 
person.  The  conversation  so  far  as  I  recollect 
was  about  milk  in  the  first  place,  and  something 
about  drains  or  both.  Mr  Adam  referred  to  the 
question  of  milk ;  I  did  not  express  an  opinion 
that  the  fever  could  be  traced  to  the  milk  but  I 
rather  thought  the  opposite.  In  the  conversa- 
tion be  tried  to  make  that  out,  and  he  advised 
me  to  look  to  the  milk  supply.  He  stated  that 
he  considered  the  milk  was  the  cause  of  the  fever 
or  at  all  events  the  cause  of  the  outbreak.      We 

had  a  conversation— backward  and  forward on 

the  subject,  but  I  cannot  meantime  rememlier 
all  that  passed,  and  I  said  when  I  left  him  that  I 
was  unable  to  convince  him,  and  he  went  away 
with  the  same  opinion  that  he  held  when  he 
came  up  to  me,  I  talked  more  about  the  drains 
than  the  milk.  I  went  to  look  at  a  ventilator 
with  Mr  Adam  and  Mr  Dick  in  Sellars  Street 
afterwards  there  was  some  talk  about  the  smell' 
and  I  made  the  remark  that  I  would  find  all  the 
ventilators  blindfolded  if  they  wonld  lead  ma 
along  the  streets ;  I  thiuk  that  was  what  I  said 
at  least  it  is  all  I  recollect.  When  Mr  Adam  was 
talking  about  the  milk  I  spoke  about  the  milk 
which  Ross  of  Coltfleld  supplied.  I  said  he  was 
also  supplying  milk  to  Forres  and  the  Coltfield 
district,  and  if  there  hod  been  any  fever  in 
Forres  I  said  I  should  have  found  out  where  the 
milk  came  from  that  the  people  were  taking.      I 
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advised  Mr  Dick  to  ascertain  in  caae*  of  fever 
where  the  milk  was  coming  from.  .  .  I  aaw  a 
baby  in  the  pnrsuer'shoase  soJSering  from  measles. 
There  was  another  child  ill,  bnt  he  got  better  in 
a  week.  Mr  Adam  spoke  to  me  about  having 
the  milk  analyaed.  I  said  it  would  be  all  into 
buttermilk  before  it  could  be  analysed.  I  asked 
Mr  Dick  to  make  sure  and  find  out  where  the 
people  were  getting  their  milk  from,  and  to  see 
if  it  was  coming  from  one  source.  He  told  me 
next  day  that  the  people  were  getting  it  from 
various  quarters.  .  .  Burghead  is  not  a  large 
jdace.  The  streets  were  opened  up  at  the  time. 
They  are  very  porous,  and  tbey  have  been  made 
use  of  for  every  kind  of  sewage  since  ever  it 
was  a  village.  When  the  drains  were  formed 
and  the  earth  thrown  up  to  a  depth  of  several 
feet  I  think  yon  have  not  far  to  go  for  the  cause 
of  the  fever.  The  soil  was  saturated  with  sew- 
age. .  .  It  is  not  a  correct  report  of  my  conver- 
sation with  Mr  Adam  if  he  stated  that  I  said  that 
a  case  of  typhoid  fever  was  probably  to  be  traced 
to  the  milk  supplied  from  the  pursuer's  dairy." 

The  defender,  after  narrating  his  meeting  with 
Dr  Hay  on  the  morning  of  the  20th  June,  and 
the  inquiries  made  as  to  the  milk  supplied  to  the 
infected  houses,  deponed — "I  saw  Dr  Hay  dur- 
ing that  day  again,  and  we  told  him  the  result  of 
oar  investigations,  and  be  said,  looking  to  Dick, 
That  is  just  it,  these  oases  we  met  with  in 
M'Lean's  house  must  have  been  typhoid  fever. 
We  spoke  about  the  matter  and  talked  a  good 
deal  abont  it,  and  I  asked  Dr  Hay  what  should 
be  done.  .  .  I  met  him  again  at  ^e  ten  o'clock 
train.  We  talked  abont  having  an  analysis  of 
the  milk.  .  .  We  talked  the  matter  over  gene- 
rally, and  he  said  if  a  case  existed  like  that  of 
the  pursuer's  in  Forres  tbey  would  have  no  hesi- 
tation in  clusing  it  right  of.  Immediately  on 
going  to  the  office  I  wrote  a  note  to  Mr  Nicoll 
asking  him  to  call  a  meeting  of  the  Health  Com- 
mittee." 

The  witness  Grant  deponed — "We  met  Dr 
Hay  again  at  the  end  of  the  street.  I  don't 
know  which  of  ns  made  reference'  to  the  milk 
and  where  it  was  got.  Dr  Peirie  Hay  answered 
that  that  was  just  what  he  was  saying,  and  that 
all  these  children  he  had  seen  were  suffering 
more  or  less  of  the  same.  I  had  heard  at  this 
time  that  the  pursuer's  children  were  ill,  I  never 
beard  of  anything  further  than  measles." 

It  was  proved  that  the  pursuer's  dairy  business 
had  been  ruined  by  the  reports  which  circulated  in 
regard  to  the  milk  supphed  by  him,  and  that  he 
hi^  been  compelled  to  sell  his  cow. 

The  Sheriff-Substitute  (Bamfini)  upon  2dth 
June  1888  fonnd  that  the  said  statements  were 
nnfouuded  in  point  of  fact,  and  that  they  were 
made  maliciously,  and  withont  reasonable  or 
probable  canse ;  that  tbey  were  not  privileged  in 
point  of  law ;  that  in  consequence  of  the  said 
statements  the  pursuer  had  suffered  serious  injnry 
and  damage  to  his  business  and  reputation,  and 
that  the  defender  was  liable  to  him  in  damages 
to  the  amount  of  £100. 

"Note.—  . . .  It  seems  very  muoh  to  the  Sheriff- 
Substitute  as  if  the  defender,  having  formed  his 
own  theory  of  the  cause  of  this  fever,  had  been 
determined  to  maintain  it  through  thick  and 
through  thin;  that  so  convinced  was  he  in  his 
own  mind  that  he  was  right,  and  that  Dr  Hay 
was  wrong,  that  be  could  not  or  wonld  not  listen 


to  anything  that  was  said  on  the  other  aide.  In 
no  other  way  oan  the  Sheriff-Substitute  account 
for  the  reckless,  and,  as  it  has  been  proved, 
entirely  unfounded  statement  he  made  to  the 
meeting  on  22ad  of  June.  This  is  not  the 
temper  in  which  the  chairman  of  an  important 
committee  sbonld  approach  the  discnasion  of 
questions  which  involved  so  mnch  to  the  whole 
community  of  Burghead.  Nor  is  this,  the  Sheriff- 
Snbstituts  thinks,  the  temper  which  will  entitle 
him  to  plead  privilege  in  a  case  like  the  present. 

"  Personal  ill-will,  the  Sheriff-Substitute  gladly 
believes,  the  defender  had  none  against  the  pnr- 
sner.  Bnt  evidence  of  personal  ill-will  is  not 
required  to  establish  malice  in  law.  Malice  may 
be  inferred  from  facts  and  circnmstanoes,  and 
'  the  falsehood  of  what  is  said  is  not  always  an 
important  consideration  in  cases  of  this  kind, 
but  sometimes  it  is  conclusive,'  and  as  the  Sheriff- 
Substitute  has  been  unable  to  find  the  slightest 
justification  in  fact  for  the  statements  the  defen- 
der made  to  the  meeting  he  thinks  it  is  oonolusive 
here."  .  .  . 

The  defender  appealed,  and  argued — The  oeoa- 
sien  on  which  tiie  alleged  libellous  statement 
was  made  was  privileged,  and  malice  must  be 
proved.  There  was  no  malice  here.  At  the 
worst  the  defender  bad  misunderstood  the  medi- 
cal men,  and  in  his  report  to  the  meeting  he 
honestly  believed  that  he  was  correctly  reporting 
the  result  of  the  consultations.  The  statement 
was  made  in  the  interests  of  the  public,  and  in 
discharge  of  the  defender's  duty  as  a  public  offi- 
cial. Publication  was  not  proved,  as  this  state- 
ment complained  of  waS  made  to  a  committee 
and  not  to  the  public;  what  really  had  caused  the 
loss  of  the  pursuer's  business  was  the  fact  that 
milk  had  been  sent  away  for  analysis  from  the 
pnrsner's  dairy,  but  he  had  not  complained  of 
that — ShaiB  V.  Morgan,  July  11,  1888.  15  K. 
8G5;  Broomfidd  v.  Oreig,  March  10,  1868,  6 
Macph.  563;  M-Murdty  v.  CampbeU,  May  21, 
1887,  14  B.  725. 

The  respondent  argued — Even  if  the  occasion 
on  which  the  statement  containing  the  alleged 
slander  was  nttered  was  privileged,  there  was 
such  malice  and  want  of  probable  canse  as  wonld 
make  the  defender  liable.  It  was  provedby  the  evi- 
dence of  the  dootor.and  of  the  defenderhimself ,  that 
Dr  Hay  had  not  told  thedefendertbatthemilkfrom 
the  pursuer's  dairy  was  the  source  of  the  disease. 
The  statement  was  made  with  such  recklesness 
and  disregard  of  the  interests  of  hisneigbbonrsthat 
malice  might  be  inferred.  Dr  Hay  deponed  that 
the  fever  arose  rather  from  exhalations  from  the 
drains  than  from  the  milk,  and  the  defender  was 
the  author  and  chief  supporter  of  the  drainage 
scheme  being  then  carried  out  in  Burghead,  so 
that  he  might  be  desirous  to  shift  the  blame 
from  himself  — />eAAo{m  v.  Thornton,  October 
22,  1881,  8U.  31. 

At  advising — 

IiOBD  Ju8TiaE-Ci.XBK — The  pursuer  claimed 
damages  from  the  defender  on  the  ground  that 
bis  business  as  a  milk-dealer  in  Burghead,  in  the 
county  of  Elgin,  had  been  ruined  in  consequence 
of  a  statement  made  by  the  defender  that  an 
outbreak  of  typhoid  fever  among  the  inhabitants 
was  probably  to  be  attributed  to  milk  supplied  by 
the  pursner.  The  defender  maintained  that  the 
statement  was  made  by  him  as  the  chairman  of 
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the  BoTghead  Public  Health  and  Water  and 
Drainage  Ckjmmittee,  and  in  the  fulfilment  of  his 
office  as  a  member  of  a  public  body  having 
'a  duty  to  report  anoh  matters  relating  to  the 
sanitary  condition  of  the  place  aa  might  become 
known  to  him,  and  that  he  neither  acted  mali- 
eioady  nor  without  probable  cause.  The  Sherifi- 
Sabstitnte  has,  after  taking  a  proof,  decided 
against  the  defender,  and  finding  that  the  state- 
ments were  made  malioionsly  and  without  pro- 
bable cause,  has  awarded  £100  of  damages. 
The  case  is  a  most  unfortunate  one.  The 
evidence  makes  it  certain  that  there  was  no 
ground  for  attributing  the  outbreak  or  spreading 
of  typhoid  fever  in  Burghead  to  the  milk  sold  by 
the  pursuer,  and  it  appears  to  be  highly  probable 
that  but  for  the  unfortunate  report  of  the  defen- 
der to  the  committee,  and  the  somewhat  ill- 
judged  action  taken  upon  that  report,  the 
pursuer  might  have  been  selling  his  milk  profit- 
ably to  this  day  instead  of  having  his  little 
business  destroyed.  I  think  the  defender  would 
have  acted  much  more  prudently  if  he  had 
confined  his  report  to  the  expression  of  his 
belief  that  milk  would  probably  be  found  to 
be  the  cause  of  the  mischief,  and  if  the  committee, 
instead  of  singling  out  and  pointing  the  finger  of 
suspicion  at  the  pursuer's  dairy  as  distinguished 
from  others,  had  directed  samples  to  be  taken  from 
all  the  milk-dealers;  theywonldthus  havesavedthe 
pursuer  from  the  desertion  of  customers,  which 
in  so  small  a  place  was  sure  to  follow  any  indica- 
tion on  the  part  of  the  authorities  that  one  dairy 
in  particular  was  suspected. 

Bat  while  it  is  certainly  deplorable  that  such 
error  in  discretion  should  have  been  committed, 
leading  to  disastrous  results  to  the  pursuer's  milk 
business,  the  question,  whether  it  is  to  be  held  that 
the  defender  in  making  his  report  was  acting 
maliciously,  and  therefore  is  to  be  liable  in  damsges 
for  the  consequent  injury,  is  an  entirely  different 
one.  It  can  hardly  be  suggested  that  in  this 
case  there  is  any  trace  of  personal  malice  pro- 
ducing a  direct  desire  to  cause  injury.  The 
pursuer's  counsel  did  not  in  debate  maintain  that 
the  proof  disclosed  any  such  case.  He  rather 
argued  that  malice  was  to  be  implied  in  the  legal 
.sense  from  the  facts  disclosed,  on  the  ground 
that  the  true  inference  from  them  was  that  the 
report  had  been  made  in  reckless  disregard 
of  the  pursuer's  interests.  The  highest  point  to 
-which  he  attempted  to  bring  up  his  case  was  that 
the  evidence  did  not  justify  the  idea  that  the 
pursuer  could  have  had  an  honest  belief  in 
the  truth  of  what  be  said  had  he  well  considered 
the  matter,  and  that  he  must  be  looked  upon  as 
guilty  of  such  recklessness  as  is  held  in  law 
to  imply  malice  from  his  making  so  grotmdless 
an  assumption.  Now,  it  appears  to  me  that  the 
inference  of  malice  from  the  recklessness  of 
statement  must  depend  not  merely  upon  the 
falsity  of  the  statement,  however  gross,  although 
that  is  undoubtedly  an  element  which  may  be  of 
importance  along  with  others,  but  upon  other 
considerations.  A  statement  may  be  absolutely 
devoid  of  foundation,  and  yet  may  not  be  uttered 
in  such  circumstances  of  reckless  disregard  of 
another's  interest  or  peace  of  mind  aa  necessarily 
to  be  held  malicious.  Malice  may  or  may  not  be 
the  necessary  implication  according  to  the  snr- 
roiuding  circumstances.  For  example,  if  the 
injurious  8tat«meut  aoooses  the  injoied  party  of 


some  gross  crime  or  highly  dishonourable  con- 
duct—attacks  a  man  in  such  a  way  as  to  bring 
disgrace  on  his  personal  character,  the  inference 
may  readily  be  drawn  from  the  mere  fact 
of  its  beiDg  recklessly  made  without  any  reaaon- 
able  ground  for  belief  that  the  person  originating 
the  calumnious  report,  or  spreading  it,  acted  mali- 
ciously, regardless  whether  his  injurious  words 
were  true  or  not.  On  the  other  hand,  if  the  direct 
statement  complained  of  is  plainly  not  to  injure 
the  person  to  whom  it  relates,  or  to  indulge  a 
propensity  to  tell  scandalous  tales  of  one's  neigh- 
bours, but  to  effect  some  laudable  innocent  pur- 
pose, and  particularly  if  the  purpose  be  one  of 
importance  to  the  public  weal,  then  it  is  not,  and 
cannot  be  so  easy  to  infer  that  the  rashness  of 
the  statement,  as  indicated  by  its  falsity, 
amounted  to  utterly  reckless,  and  therefore  in  a 
legal  sense  malioiotis  calumny. 

What  then  were  the  circumstances  of  the  pre- 
sent case,  and  how  do  these  principles  apply  to 
them  ?  There  was  a  serious  outbreak  of  typhoid 
fever  in  Burghead.  It  was  plainly  the  duty  of  the 
defender  in  his  official  position  to  endeavour  to 
trace  the  disease  to  its  source,  and  I  think  the  evi- 
dence indicates  that  he  was  doing  so,  not  with  the 
object  of  attacking  or  injuring  anyone,  but  for 
the  purpose  of  doing  what  be  could  to  assist  in 
checking  the  outbreak  and  stamping  out  the 
disease.  He  had  interviews  with  Dr  Hay,  who 
practised  in  the  village,  and  with  Mr  Dick, 
a  gentleman  acquainted  with  medical  science, 
at  which  undoubtedly  the  milk  supply  was 
spoken  of  by  the  medical  men  as  a  proper 
subject  for  inquiry — a  circular  from  the  Board 
of  Supervision  had  asked  attention  to  the 
milk  supply  as  a  probable  means  of  com- 
munication of  enteric  disease.  It  was  after 
these  interviews  with  Dr  Hay  and  Mr  Dick  that 
the  defender  made  the  report  complained  of.  Now, 
that  he  should  be  engaged  in  inquiry,  should 
have  conversations  with  the  doctors,  and  should 
report  to  his  committee,  were  all  proceedings  in 
themselves  within  his  duty,  and  perfectly  land- 
able.  He  was  no  busybody  rushing  about  to 
make  himself  important 'by  professing  superior 
knowledge,  -and  making  statements  without  re- 
sponsibility. His  actions  are  therefore  to  receive 
favourable  and  not  unfavourable  constructions 
in  themselves.  The  circumstances  all  point  to 
his  being  engaged  according  to  bis  rights  in  the 
fulfilment  of  public  dnty.  Then  the  report 
which  he  makes  is  upon  a  matter  of  importance 
in  the  circumstances.  Unquestionably  the  sub- 
ject of  milk  was  brought  up  in  the  conversations 
with  the  medical  men,  and  was  considered  by 
everyone  as  being  one  for  consideration  and 
inquiry.  There  is  a  conflict  of  evidence  as  to 
the  question  whether  Dr  Hay  did  or  did  not 
indicate  milk  supply  as  the  probable  source  of 
the  mischief.  It  is  undoubted  that  he  did  direct 
attention  to  milk  supply,  because  he  states  that  he 
cautioned  Mr  Dick,  who  was  resident  in  Burghead, 
about  the  milk,  and  that  he  advised  him  to  as- 
certain in  cases  of  fever  where  the  milk  was  com- 
ing from,  and  he  aud  Mr  Dick  inspected  the 
pursuer's  milk  premises,  and  made  inquiries  from 
the  witness  Grant  as  to  the  place  from  which  the 
milk  supply  came  to  a  house  in  which  typhoid 
fever  had-  broken  out.  But  Dr  Hay,  while  ad- 
mitting that  there  was  conversation  about  milk, 
which  he  says  "one  is  always  suspicions  of "  in 
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oases  of  typhoid  outbreak,  he  denies  that  he 
gave  the  defender  any  gronnd  for  believing  that 
he  thought  the  pursuer's  dairy  the  probable 
sonrce  of  the  evil.  He  states  that  he  said  to  the 
defender  that  he  "could  not  convince  him," 
meaning  by  these  words  that  he  conld  not  con- 
vince him  that  the  fever  was  to  be  attributed  to 
bad  drainage  and  not  to  milk,  and  Mr  Dick's 
evidence  tends  to  confirm  this.  On  the  other 
hand,  the  defender  states  that  Dr  Hay,  on  learn- 
ing that  the  milk  had  been  supplied  from  pur- 
suer's dairy,  made  the  remark  "That  is  just  it," 
and  these  cases  we  met  with  in  M'Lean's  house 
"must  have  been  typhoid  fever;"  and  this  is  so 
far  confirmed  by  the  witness  Grant,  who  states 
that  on  Dr  Hay  being  informed  of  the  milk 
supply  to  the  infected  house  coming  from  pur- 
suer's dairy,  he  answered  that  "  was  just  what 
he  was  saying,  and  that  all  those  children  he  had 
seen  were  suffering  more  or  less  of  the  same." 
In  the  view  I  take  of  the  case  it  is  unnecessary 
to  solve  this  conflict  of  evidence.  'I'he  whole 
evidence  taken  together  plainly  imports  that  in 
the  circumstances  the  question  of  milk  supply 
was  important,  and  should  be  investigated,  and 
that,  rightly  or  wrongly,  the  defender  bad  taken 
up  the  impression  that  Dr  Hay  had  suggested 
that  the  illness  in  the  pursuer's  house  had  pro- 
bably a  typhoid  character,  and  that  therefore 
there  were  probable  grounds  for  suspicion  that 
the  pursuer's  milk  might  be  a  cause  of  propaga- 
tion of  the  disease.  He  may  have  formed  a 
wrong  impression  of  what  Dr  Hay  meant,  and 
the  recollection  of  four  persons  present  may  vary 
as  to  details  of  a  general  conversation,  but  I  find 
nothing  in  the  evidence,  taken  as  a  whole,  to 
satisfy  me  that  the  defender  was  not  in  the  bona 
fide  belief  that  suspicion  did  attach  to  this  dairy 
of  the  pursuer,  and  that,  in  stating  that  belief  to 
the  committee,  of  which  he  was  chairman,  he 
acted  in  his  public  capacity,  and  without  any 
motive  except  the  good  of  the  oonununity.  I 
have  said  already  that  I  think  greater  prudence 
would  have  been  shown  had  the  report  been  more 
guarded,  and  been  acted  on  in  a  less  invidious 
way.  But,  looking  to  the  whole  circumstances, 
I  am  unable  to  come  to  the  conclusion  that  the 
defender  either  was  actuated  by  direct  malice  or 
acted  with  that  disregard  of  a  neighbour's  good 
name  and  interests  which  is  to  be  held  so  in- 
excusable in  its  recklessness  as  that  malice  must 
be  held  to  be  implied  from  the  sets  done  without 
any  evidence  or  direct  malice.  I  must  move 
yonr  Lordships  therefore  to  recal  the  inter- 
locutor of  the  Sheriff-Snbstitn^,  to  find  that  the 
pursuer  has  failed  to  prove  that  the  defender,  in 
making  the  report  to  the  Water  and  Drainage 
Committee,  acted  maliciously,  and  to  assoilzie 
the  defender  from  the  conclusions  of  the  action. 

LoBD  Toimo — I  am  substantially  of  the  same 
opinion.  I  do  not  know  that  it  is  necessary 
almost  to  say  anything.  1  must  confess  the 
record  in  this  action  did  not  make  a  favoorable 
impression  on  me,  and  I  thought  from  the  first 
reading  of  it  and  of  the  evidence  that  it  was 
altogether  exaggerated,  and  a  great  deal  made  of 
very  little.  Hhi  pursuer  is  a  carter  in  Burghead, 
and  he  kept  one  cow.  He  kept  one  cow  to  add 
to  his  living  gained  principally  by  carting.  The 
defender  is  a  member  of  the  Board  of  Health 
Committee  of  Burghead,  and  the  action  by  this 


carter  and  owner  of  one  cow  is  for  £250  of  dam- 
ages against  this  chairman  of  the  Board  of  Health 
Committee  of  the  place,  because  one  day  at  a 
meeting  of  the  committee,  consisting  of  two 
gentlemen  besides  himself,  he  stated  that  a  case 
of  typhoid  fever  had  been  reported  to  him  by  Dr 
Fetrie  Hay,  Forres,  who  had  said  it  was  prolwbly 
to  be  traced  to  the  milk  supplied  from  pursuer's 
dairy.  The  chairman  of  the  Board  of  Health, 
making  that  statement  at  a  meeting  of  the  board — 
the  number  being  three,  himself  one  of  them — 
of  the  import  of  a  conversation,  as  he  understood, 
with  a  doctor,  leads  to  a  claim  for  damages  to  the 
extent  of  £250.  Well,  the  thing  is  extraordinary 
on  the  face  of  it,  and  has  rather  a  ridiculous 
aspect.  The  Sheriff  has  given  him  £100.  I 
do  not  know  how  many  cows  that  would  buy 
for  him,  but  the  damage  to  his  business 
from  this  statement  at  a  meeting  of  the  com- 
mittee, for  there  is  nothing  else,  the  Sheriif 
assesses  at  £100.  Well,  anything  more  extra- 
ordinary or  approaching  the  ridiculous  I  do  not 
remember,  at  least  recently,  to  have  met  with. 
But  let  us  look  at  the  thing  upon  its  merits.  It 
seems  that  the  statement  was  noted  in  the  minutes 
of  this  committee  of  three — noted  apparently  that 
the  chairman  had  stated  the  import  of  this  con- 
versation with  the  doctor.  It  contains  no  reflec- 
tion upon  the  pursuer's  character  or  the  character 
of  his  cow — not  the  least.  There  is  no  imputa- 
tion of  any  offence  or  moral  delinquency  of  any 
kind ;  it  is  a  simple  statement  that  the  doctor 
had  represented  to  him  in  conversation  that  he 
was  inclined  to  believe  that  typhoid  fever  was  to 
be  traced  to  the  milk  which  had  been  got  in  his 
shop.  Well,  people  should  always  be  cautious  in 
speech  no  doubt,  but  this  does  not  strike  my  mind 
as  an  occasion  for  an  extraordinary  caution.  A 
neighbour's  character  is  not  involved  in  any  way. 
The  Subject  is  not  of  extreme  delicacy,  and  there 
is  not  a  call  for  any  extraordinary  caution  in 
speech.  The  chairman  of  the  Healtii  Committee 
stated  what  he  understood  to  be  the  import  of  the 
conversation  he  had  with  the  doctor.  I  think  it 
was  an  occasion  rather  for  perfect  freedom  of 
speech.  There  is  no  occasion  for  anybody  to 
tell  a  falsehood  te  the  prejudice  of  his  neighbour. 
There  is  no  occasion  which  will  justify  or  give 
privilege  in  doing  that;  but  the  suggestion  is 
that  the  chairman  of  the  Board  of  Health  Com- 
mittee was  telling  a  wilful  falsehood  to  the  pre- 
judice of  his  neighbour  in  order  to  affect  the 
milk  business  of  this  carter  who  kept  the  one  cow. 
That  is  extraordinary  on  the  statement  of  it.  He 
may  have  misapprehended  the  import  of  the 
doctor's  opinion  on  the  conversation  he  had  with 
him,  but  to  say  that  he  was  a  man  who  wanted 
to  destroy,  by  telling  a  wicked  falsehood,  the 
business  of  this  carter  by  a  malicious  statement 
in  regard  to  the  milk  he  supplied  is  extraordinary 
on  the  face  of  it.  There  is  no  other  suggestion 
of  malice.  What  could  it  be?  He  was  not  a 
competitor  in  the  milk  business.  He  did  not 
keep  a  cow.  It  is  not  suggested  that  he 
wauted  to  transfer  the  business  from  the  pur- 
suer to  another,  and  therefore  proceeded  to  de- 
fame the  character  of  the  pursuer's  cow.  The 
only  thing  that  can  be  suggested  is  that  he  had 
misapprehended  the  import  of  the  conversation 
he  had  with  the  doctor.  I  am  not  so  sure  that 
he  did.  I  take  it  from  the  doctor,  because  he 
says  so,  that  he  did  not  really  blame  the  milk. 
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and  that  he  did  not  mean  to  oonyey  this  impres- 
sion  in  the  iutercoTirse  he  had  with  the  parsaer, 
bnt  I  as  certainly  believe  that  he  did  oonyey  that 
impression  to  the  defender ;  that  the  defender 
honestly  took  that  impression,  and  qnite  honestly 
repeated  it  in  what  he  believed  to  be  the  discharge 
of  his  dnty,  and  what  I  think  was  in  the  dis- 
charge of  his  dnty  if  hehad  taken  that  impression. 
I  think  it  was  his  daty,  and  I  wonld  not  be  content 
by  saying  that  it  was  not  proved  that  he  acted  mali- 
oionaly  ;  I  shonld  find  as  a  matter  of  fact  that  he 
did  not  act  maliciously,  bnt  acted  in  the  discharge 
of  bis  dnty  in  making  the  statement  he  did  in  the 
honest  belief  that  the  statement  was  true.  I 
think  that  is  according  to  the  fact  and  according 
to  the  evidence.  I  am  not  impngning  the  doctor 
in  any  way  when  he  says  that  his  suspicion  did 
not  attach  to  the  milk,  nnd  that  he  did  not  mean 
in  his  conversation  with  the  defender  to  convey 
that  impresiiion.  Bnt  I  think  he  did  oonvey 
that  impression.  I  am  certain  of  it,  and  nnlesg 
the  defender  was  perjuring  himself  for  no  earthly 
pnrpose,  and  was  telling  a  wilful  falsehood  for  no 
earthly  pnrpose  that  I  can  conceive,  he  must  have 
taken  that  impression.  He  swears  that  he  did, 
and  I  believe  him.  That  makes  an  entire  end  of 
the  case.  I  think  it  was  a  ridiculous  exaggerated 
oase  from  the  first  from  the  statement  on  record 
and  the  evidence. in  support  of  it,  and  I  am  of 
opinion  that  it  entirely  fails  on  its  merits.  I 
think  the  defender  here  acted  honestly  and  in 
the  discharge  of  his  dnty  in  making  in  this  com- 
mittee a  statement  of  a  harmless  character  in 
itself,  and  impnting  no  delinquency  whatever  to 
anybody.  We  all  kuow — it  is  matter  of  common 
knowledge — that  where  there  is  an  ontbreak  of 
typhoid  fever  there  is  suspicion  directed  to  the 
milk  supply,  becanse  it  has  been  comunicated 
through  that  source ;  and  suspicion  was  more 
likely  to  be  raised  here  because  there  was  fever — 
and  a  very  bad  fever — in  the  pursuer's  bouse 
at  the  time.  It  was  measles,  not  typhoid,  bnt 
faney  an  action  being  brought  against  anybody 
who  bad  made  a  mistake,  and  said  so-and-so  was 
ill  of  fever,  when  it  was  only  measles — saying  a 
man  has  got  gout  when  it  was  only  rheumatism. 
There  is  no  use  saying  we  must  be  very  cautions ; 
70D  most  not  say  a  man  has  a  bad  cold  when  he 
has  not  a  oold  at  all ;  it  is  something  else  of  a 
more  harmless  description.  I  think  the  defender, 
BO  far  as  my  opinion  goes,  passes  out  of  this 
case  without  any  reflection,  even  which  wonld 
impute  rashness  to  him.  There  may  be  suffer- 
ing. I  cannot  believe  for  a  moment  that  there 
has  been  such  suffering  as  pursuer  says ;  that  bis 
milk  being  examined  had  sent  all  bis  customers 
away  from  him  is  not  credible  on  the  statement 
in  the  least,  bnt  where  we  have  a  violent  epidemic 
of  that  sort — even  where  we  have  an  epidemic  of 
erime — there  may  be  suffering  by  innocent  people 
who  are  suspected  withont  any  due  grounds. 
Bat  that  is  not  a  ground  of  action  of  damages 
against  those  who  are  not  actuated  by  maUoe 
and  not  telling  falsehoods  to  injure  others,  but 
in  the  honest  discharge  of  their  duty  with  what- 
ever ability  they  may  be  able  to  bring  to  its  dis- 
eharge.  I  am  clearly  of  opinion  that  the  jadg- 
ment  oagbt  to  be  altered,  with  expenses  to  the 
defender  in  both  Ck>urts. 

LoBO  KuTHEBFiTSD  OiJLXX — I  ooncur  in  the 
jiidgment  yonr  Lordships  are  abont  to  pronounce. 


The  statement  which  the  defender  made,  and 
which  is  complained  of  by  the  pursuer,  was  made 
by  tbe  defender  in  the  discharge  of  his  duty,  and 
I  think  was  made  by  him  in  the  honest  belief 
that  it  was  true.  I  see  no  evidence  of  actual  ill- 
will  or  malice,  and  I  do  not  think  there  is  any 
proof  from  which  we  can  imply  any  such.  I  am 
therefore  of  opinion  that  the  oase  for  the  pur- 
suer is  not  established. 

LoBD  Lkx — In  this  oase  the  statement  com- 
plained of  as  defamatory  was  made  by  the 
defender  as  convener  of  the  Water  and  Drainage 
Committee  of  the  local  authority  of  Bnrghead  at 
a  meeting  of  that  committee.  The  record  dis- 
closes this  fact,  and  therefore  it  is  clear  that  the 
defender  was  in  a  privileged  position,  and  that 
the  issue  to  be  proved  by  the  pursuer  required 
that  he  should  establish  that  the  statement  was 
made  maliciously. 

It  is  no  donbt  well  settled  that  malice  may  be 
inferred  from  recklessness.  Bat  I  do  not  think 
it  is  correct  to  say  that  recklessness  amounts  to 
malice,  or  necessarily  implies  malice.  The  oor- 
reotion  of  tbe  Sheriff-Substitute's  interlocutor  in 
Denholm  v.  Thornton,  8  B.  31,  shows  that  it  was 
considered  necessary  in  that  case  to  affirm  malice 
in  point  of  fact,  and  not  sufficient  to  eay,  as  the 
Sheriff-Substitute  had  said,  that  the  defenders 
"acted  with  a  recklessness  amounting  to  malice 
in  the  legal  sense. "  There  is  also  a  recent  case 
in  the  First  Division  in  which  this  point  was 
considered,  and  considered  more  fully  than  the 
report  indicates.  I  refer  to  the  case  of  Sitehie 
V.  Burton,  10  R.  818.  It  may  be  gathered  from 
the  oprsion  of  Lord  Deas,  however,  correcting  an 
expression  be  had  used  in  tbe  case  of  Wation  v. 
Burnet,  and  also  from  the  opinion  of  the  Lord 
President,  that  it  wss  not  thought  sufficient  to 
support  the  verdict  that  there  was  evidence  of 
recklessness.  It  was  dealt  with  as  a  question 
upon  the  evidence  whether  tbe  recklessness  was 
such  as,  combined  with  the  other  circumstances, 
justified  the  jury  in  finding  malice  proved.  The 
Lord  President's  examination  of  the  evidence  was 
directed  to  the  object  of  showing  tbat  there  was 
not  mere  recklessness,  bnt  such  a  repetition  of 
the  slanderous  expressions  as  might  be  held  to 
imply  ill-will,  and  to  exclude  tbe  idea  tbat  the 
defender  in  bis  letters  was  merely  expressing  in 
good  faith  his  view  of  tbe  pursuer's  conduct. 

Upon  the  evidence  in  the  present  case  I  con- 
cur in  holding  tbat  it  is  entirely  insufficient  to 
prove  or  to  suggest  that  the  defender  acted  other- 
wise than  honestly,  and  within  his  privilege  and 
dnty,  in  reporting  to  the  committee  what  he 
understood  Dr  Hay  to  have  said. 

I  therefore  oononr  in  the  proposed  judgment. 

The  Court  issued  the  following  interlocutor  : — 
' '  The  Lords  .  .  .  recal  the  interlocutor  of 
theSheriff-Substitnteof  28th June  1888:  Find 
that  the  pursuer  is  a  carter,  and  carries  on 
the  business  of  a  dairyman  at  Bnrghead, 
and  the  defender,  ohemical  manufacturer 
there,  is  chairman  of  the  Water  and  Drain- 
age Committee  of  the  local  authority :  Find 
that  in  the  month  of  June  1887  a  serious 
and  alarming  outbreak  of  typhoid  fever 
occurred  in  the  village  of  Bnrghead,  and  that 
on  the  22nd  day  of  that  month  tbe  defender 
at  a  meeting  of  the  said  committee  made 
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the  gtatements  contained  in  the  3rd  article 
of  the  pursuer's  condeBoendenoe  of  and  con- 
cerning the  pursuer  in  the  hearing  of  the 
parties  therein  named  :  Find  that  the  said 
statements  were  unfounded  in  point  of  fact : 
Find  that  the  defender  in  making  said 
statements  acted  in  his  official  capacity  as 
chairman  of  the  Water  and  Drainage  Com- 
mittee of  the  local  authority  of  Burghead, 
and  solely  for  the  information  of  the  com- 
mittee, and  that  he  made  them  inlxmaflde 
and  belief  that  they  were  true:  Therefore 
sustain  the  fourth  and  fifth  pleas-in-law  for 
the  defender,  assoilzie  the  defender  from  the 
conclusions  of  the  action  :  Find  him  en- 
titled to  expenses  in  tbe  Inferior  Court  and 
in  this  Court:  Bemit,  <^.,  and  decern." 

Counsel  for  the  Appellant— Balfour,  Q.O.— 
Shaw.     Agents — Gumming  &,  Duff,  S.S.C. 

Counsel  for  the  Respondents— D.-F.  Mack- 
intosh— Guthrie.  Agents— Gibson  &  Paterson, 
W.S. 


Friday,  November  30. 
SECOND    DIVISION. 

MACDONALD  V.  MACKESSACK. 

Procem — Decree  of  Summary  Ejection  from  Agri- 
cuUural  Subject  for  Failure  to  Stock— Reduc- 
tion on  t/ieground  of  Irregularis/  in  Proceeding! 
—  Competency  of  Action  in  Sheriff  CovM. 

A  Sheriff  Court  decree  for  sequestration 
of  the  effects  of  an  agricultural  tenant  for 
past  rent  was  granted  of  consent.  There- 
upon the  landlord  moved  for  a  plenishing 
order  upon  the  tenant,  and  for  his  summary 
ejection  in  case  of  failure.  The  tenant  by 
minute  stated  that  he  was  proceeding  to 
stock.  Tbe  Sheriff,  in  respect  of  that  state- 
ment, pronounced  no  formal  order,  but  re- 
mitted to  a  man  of  skill  to  see  the  stocking 
carried  out,  and  to  report  within  a  month. 
Upon  his  reporting  that  there  was  no  stock 
of  any  kind  upon  the  place,  the  Sheriff  pro- 
nounced decree  of  summary  ejection.  Held 
(cU»».  Lord  Young)  that  as  there  bad  been 
no  formal  order  upon  the  tenant  there  bad 
been  no  default,  and  that  the  decree  ought 
to  be  reduced. 

Quettion — Whether  an  action  of  ejection 
from  an  agricultural  subject  on  account  of 
failure  to  stock  is  competent  in  the  Sheriff 
Court. 
In  July  1887  Robert  Maokessaok,  Esquire  of 
Ardgye,  Alves,  Elgin,  presented  a  petition  in  the 
Sheriff  Court  of  Elgin,  against  Bobert  Maodonald, 
bis  tenant  in  Oardenhill,  Alves,  who  held  a  nine- 
teen years'  lease  from  Whitsunday  1887,  at  a 
yearly  rent  of  £14,  praying,  inter  alia,  for  warrant 
to  sell  tbe  sequestrated  effects  on  the  farm  for 
arrears  of  rent,  and  in  the  event  of  the  subject 
of  hypothec  being  exhausted,  "or  the  premises 
being  insufficiently  furnished  and  hypothecated 
after  any  sale  hereunder,  to  ordain  the  defender 
to  stock  and  replenish  the  said  premises  so  as  to 
afford  sufficient  security  for  payment  of  any  re- 
maining rent  payable  or  to  become  payable  as 


aforesaid ;  and  failing  bis  doing  so,  within  raeh 
time  and  at  tbe  sight  of  such  person  as  the  Conrt 
shall  appoint,  to  grant  warrant  summarily  to 
eject  the  defender. " 

Upon  27tb  October  1887  tbe  tenant  by  minute 
consented  to  decree,  and  upon  tbe  same  day  the 
Sheriff-Substitute  (Rxttsm),  in  respect  of  this 
minute,  granted  warrant  for  tbe  sale  of  the  whole 
or  a  sufficient  part  of  the  sequestrated  effects  to 
satisfy  the  arrears  due. 

Before  a  sale  took  place  tbe  tenant  applied  for 
eeiisio,  and  on  12th  November  1887  decree  of 
eetiio  was  pronounced.  On  10th  December  1887 
the.tmstee  sold  the  stock  on  the  farm  under  the 
eeuie.  The  landlord  lodged  a  claim  with  the 
trustee  for  £37,  178.  9d.,  and  on  15tb  March 
1888  the  whole  proceeds  of  the  estate,  nnder 
deduction  of  trustee's  commission  and  expenses, 
were  paid  over  to  the  landldird  by  the  trustee. 
Tbe  amount  so  paid  was  £20,  iSs.  6d.,  which 
sum  included  tbe  past  rent,  for  which  decree 
was  craved  in  the  landlord's  petition,  and  also  a 
portion  of  the  current  year's  rent  (Whitsunday 
1887  till  Whitsunday  1888)  of  tbe  farm  of  Cai^ 
denhill. 

Upon  27th  December  1887  the  landlord  lodged 
a  minute  in  the  following  terms — "Bsown,  for 
the  pursuer,  stated  that  in  respect  the  trustee 
under  the  eeitio  of  the  said  Bobert  Macdonald 
had  recently  sold  off  and  displenished  tbe  said 
farm  of  Cardenhill,  the  event  referred  to  in  the 
prayer  of  the  petition,  viz.,  'the  subject  of  tbe 
hypothec  being  exhausted,'  had  now  happened, 
and  tbe  Court  is  now  moved  to  ordain  tbe  defen- 
der to  stock  and  replenish  tbe  said  farm  and 
premises,  so  as  to  afford  sufficient  security  for 
payment  of  rent  now  due  or  to  become  due  at 
tbe  term  of  Whitsunday  next ;  and  failing  his 
doing  so  within  fourteen  days  at  the  sight  of 
Harboume  Marius  Straghan  Mackay,  land  sur- 
veyor, Elgin,  or  within  such  other  time  and  at 
tbe  sight  of  such  other  person  as  the  Conrt  shall 
appoint,  to  grant  warrant  summarily  to  eject  the 
defender  and  bis  goods,  gear,  and  effects  from 
tbe  said  farm  and  premises,  and  to  authorise  the 
pursuer  to  re-let  the  same  for  such  periods,  and 
for  such  rent  as  may  appear  best,  all  in  terms  of 
tbe  prayer  of  the  petition. "  To  that  minute  the 
tenant  upon  18lh  January  lodged  the  following 
atiswer — "That  he  was  proceeding  to  lay  down 
a  crop  for  the  incoming  season  and  was  pro- 
ceeding to  stock  the  said  farm  of  Oardenhill  in 
a  busbandlike  manner  as  craved  for  in  said 
minute."  And  upon  19th  January  1888  the 
following  interlocutor  was  pronounced — "Hav- 
ing aivised  the  minute  and  answers,  in  respect 
of  tbe  statement  in  the  latter  that  the  defender 
is  no^  in  process  of  laying  down  a  crop  for  tbe 
incoming  season,  and  of  stocking  the  farm  of 
Cardenhill,  remits  to  Mr  Harboume  Marine 
Straghan  Mackay,  land  surveyor  in  Elgin,  to 
see  tbe  game  carried  out  quam  primum,  and  to 
report  to  tbe  Conrt  not  later  than  19tb  of  Febni- 
ary  next." 

Upon  iSth  February  1868  Mr  Mackay  reported 
as  follows — "  In  terms  of  remit  from  the  Sheriff- 
Substitute  of  Elginshire,  I  to-day  visited  the 
possession  of  Oardenhill,  occupied  by  Bobert 
Macdonald.  It  contains  about  23  acres  of  arable 
land  divided  into  six  lots.  Of  this  land  one  lot 
should  have  been  sown  oat  with  young  grass,  but 
this  has  not  been  done.    About  12  acres  should 
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haTe  been  ploughed,  and  there  is  only  a  little 
over  4  aores.  The  tnrnip  shift  Jaat  season  was 
not  properly  laid  down,  and  having  got  no  arti- 
floial  manure  the  orop  was  a  failure.  There  is 
no  Btook  of  any  kind  upon  the  place.  The 
ploughing  has  been  done  by  John  Grant,  Bum- 
side,  a  neighbour  and  a  brother-in-law  of  the 
tenant ;  but  even  although  he  should  plough  the 
remainder,  the  land  is  in  such  a  poor  condition 
and  out  of  regular  rotation,  and  there  being  no 
dang  of  any  kind  upon  the  place,  this  crop  can- 
not in  my  opinion  be  laid  down  in  a  satisfactory 
manner  by  the  present  tenant."  And  upon  22nd 
February  1888  the  following  interlocutor  was 
pronounced  —  "  The  Sheriff-Substitute  having 
heard  parties'  procurators  on  the  report  by  Mr 
Maokay,  and  in  respect  of  the  statements  therein 
contained,  grants  warrant  to  eject,  in  terms  of 
the  prayer  of  the  petition ;  also  authorises  the 
pursuer  to  re-let,  and  interdicts,  all  as  prayed  for : 
Finds  the  defender  liable  in  expenses ;  modifies 
tb*  same  to  the  som  of  Three  pounds  three 
■hillings  sterling,  and  decerns  against  him  there- 
for ;  and  allows  extract  of  this  decree  to  go  out 
after  twelve  o'clock  on  Saturday  first. " 

No  appeal  was  taken  from  the  Sheriff-Substi- 
tnte's  iuterlocntor,  but  Macdonald,  the  tenant, 
raised  an  action  in  the  Court  of  Session  to  have 
the  decree  of  ejection  reduced. 

In  this  action  it  was,  inter  alia,  averred  by  the 
defender  Mockessack  that  the  pursuer's  tenancy 
was  constituted  by  an  entry  in  the  estate  books, 
and  that  be  held  his  tenancy  under  a  set  of 
regulations  and  conditions  of  let  applicable  to 
the  whole  estate.  By  article  16  thereof  it  was 
provided,  that  in  the  event  of  one  whole  year's 
rent  of  any  farm  remaining  unpaid,  or  if  the 
tenant  should  be  sequestrated,  or  made  bank- 
mpt,  the  lease  should,  in  the  option  of  the 
proprietor,  iptofaeto  cease  and  determine. 

The  pursuer  Macdonald  averred  in  answer — 
"...  The  entry  in  the  estate  books  referred  to 
was  made  by  the  landlord's  factor  ;  the  pursuer 
did  not  sign  the  landlord's  books,  iior  the  regu- 
lations and  conditions  referred  to.  No  copy  of 
said  regulations  and  conditions  was  furnished  to 
the  pursuer  or  seen  by  him  at  or  before  the  date 
of  said  lease,  and  he  never  agreed  to  said  regula- 
tions and  oonditious,  and,  in  particular,  he  never 
i^reed  to  article  16  thereof." 

The  pursuer  pleaded—"  (2;  The  pretended  de- 
cree in  question  having  proceeded  upon  an  in- 
competent application,  and  the  Court  havinc;  no 
jurisdiction  in  the  circumstances  to  pronounce 
said  decree,  the  same  is  inept,  and  should  be 
redaoed.  (3)  Said  pretended  decree  being  un- 
founded and  unwarranted,  and  the  proceedings 
complained  of  being  irregular  and  oppressive, 
the  pursuer  is  entitled  to  have  the  same  reduced 
and  set  aside." 

The  defender  (the  landlord)  pleaded— "  (1) 
The  pursuer,  being  an  undischarged  bankrupt, 
is  bound  to  sist  his  trustee  as  a  party  to  the  pre- 
sent action,  and,  failing  this  being  done,  or 
eantion  being  found  for  expenses,  the  present 
action  should  be  dismissed.  C3)  The  pursuer  has 
no  title  or  interest  to  sue.  (5)  'rhe  decree  of  the 
Sfaerifl  having  been  competently  pronounced, 
and  no  suspension  thereof  having  been  brought, 
the  defender  is  entitled  to  absolvitor.  (6)  In 
respect  that  the  pursuer  has  incurred  an  irritancy, 
the  defender  should  be  assoilzied." 


Upon  6th  July  1888  the  Lord  Ordinary  (Lm) 
pronounced  the  following  interlocutor : — "Repels 
the  first  and  third  pleas-in-law  for  the  defender : 
Finds  that  the  decree  of  ejection  complained  of 
was  incompetent,  and  was  not  pronounced  of 
consent  of  the  pursuer :  Therefore  repels  the 
defences ;  reduces,  decerns,  and  declares  in 
terms  of  the  conclusions  of  the  summons,  Ac. 

"Note. — (1)1  repelled  the  plea  that  the  por- 
saer  must  sist  his  trustee  or  find  caution,  because 
the  action  in  substance  is  an  action  to  defend  the 
pursuer  in  the  possession  of  his  farm  by  restoring 
him  against  a  decree  of  ejection  which  is  said  to 
have  been  incompetently  and  illegally  pro- 
nounced. The  case,  I  thhik,  falls  fairly  within 
the  principle  of  the  decision  in  Siiplitn  v. 
Skinner,  22  D.  1122. 

"  (2)  Upon  the  merits  of  the  action  two  ques- 
tions were  discussed — (Firstly)  Whether  the  de- 
cree of  ejection  could  be  maintained  on  the 
ground  that  it  was  founded  on  and  justified  by 
ti)e  conventional  irritancy  alleged  in  th6  answer 
to  Oond.  1 ;  and  (secondly)  whether  it  was  good 
as  a  decree  by  default,  or  on  the  ground  that  the 
pursuer  by  bis  minute  consenting  to  decree.  In 
terms  of  the  leading  conclusion  of  the  petition, 
was  barred  from  objecting  to  it. 

"  The  former  of  these  questions  it  is  clear  must 
be  answered  in  the  negative.  The  Sheriff  Court 
proceedings  show  that  the  decree  of  ejection  was 
not  in  fact  founded  on  the  irritancy,  or  upon 
any  allegation  that  it  had  been  inoarred,  so  that 
even  if  the  Sheriff  Court  had  jurisdiction  to  pro- 
nounoe  decree  of  ejection  upon  such  a  conven- 
tional irritancy  not  declared,  the  ejection  could 
not  be  sustained  upon  that  ground.  It  appears 
very  doubtful,  however,  whether  in  this  case  a 
process  of  summary  ejection  was  competent 
before  the  Sheriff,  for  the  case  was  not  one  in 
which  the  pursuer  was  possessing  without  any 
title— fiorn  v.  M'Lean,  8  8.  329 ;  Nitbei  v. 
Aikman,  4  Mncph.  284. 

"  But  on  the  question  whether  the  decree  can 
be  sustained  as  a  decree  by  default,  there  was,  it 
was  thought,  more  to  be  said.  It  was  contended 
that  the  Sheriff's. interlocutor  of  19th  January, 
remitting  to  a  man  of  skill  to  see  the  defender's 
prooeediugs  carried  oat,  'and  to  report  to  the 
Court  not  later  than  19th  February  next, 'followed 
by  the  report  of  18th  February,  proved  that  the 
pursuer  was  in  default.  The  decree  bears  to  be 
'  in  respect  of  the  statements  therein  contained,' 
viz. ,  contained  in  Mr  Mackay's  report.  But  the 
pursuer's  position,  as  shown  in  the  minutes  and 
answers,  was  that  he  was  proceeding  to  stock  the 
farm,  the  stock  which  had  been  upon  it  having 
been  sold  for  behoof  of  the  landlord  and  other 
creditors  in  the  way  explained  on  record,  ^ow, 
the  report,  although  it  states  that  there  was  no 
stock  on  the  farm  on  18th  February,  does  not 
instruct  that  there  was  no  stock  upon  the  19th, 
and  does  not  negative  distinctly  the  statement 
that  the  tenant  was  '  proceeding  to  stock,'  &o. 
In  short,  the  Sheriff  Court  proceedings  do  not 
show  any  dofault  committed.  I  think  that  in 
the  absence  of  any  definite  order  there  was  a 
miscarriage  in  point  of  procedure,  of  which  the 
pursuer  is  entitled  to  take  advantage. 

"  With  regard  to  the  case  of  Seott,  7  S.  481,  I 
think  it  does  not  apply  here ;  there  is  nothing  in 
the  proceedings  to  show  that  the  pursuer  con- 
sented to  decree  of  ejection,  or  that  he  is  barred 
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in  any  way  fiom  maintainiDg  his  objections  to  the 
decree." 

The  defender  reclaimed,  and  argued — (1)  The 
case  of  Stephen  t.  Skinner,  May  31, 1860,  22  D. 
1122,  relied  npon  by  the  Lord  Ordinary  in  repelling 
the  first  plea-in-law,  yras  not  in  point,  becanse 
there  the  case  bad  never  been  tried  at  all ;  it  had 
proceeded  upon  a  decree  in  absence,  and  the 
trastee,  who  had  declined  to  sist  himself,  bad  a 
personal  interest  adverse  to  that  of  the  suspender. 
(2)  The  Sheriff  had  jurisdiction.  It  waa  a  ques- 
tion whether  before  1877  the  Sheriff  could  eject 
summarily  for  a  legal  irritancy.  He  could  for  a 
conventional  irritancy,  or  for  desertion,  and,  by 
custom  perhaps,  for  legal  irritancy  in  urban  sub- 
jects. He  conld  perhaps  summarily  eject  for 
non-stocking  even  in  agricultural  subjects,  on 
the  ground  that  that  was  equivalent  to  desertion. 
But  all  such  questions  bad  been  set  at  rest  by 
the  Sheriff  Court  Act  of  1877,  which  gave  the 
Sheriff  the  same  power  to  deal  with  heritable 
subjects  as  the  Court  of  Session  bad,  provided 
only  the  value  of  tbe  subject  in  dispute  did  not 
exceed  the  sum  of  £50  by  tbe  year,  or  £1000  value, 
and  the  action  was  not  one  of  adjudication  or  of 
reduction — Bell's  Prin.  1258  ;  Bell  on  Leases,  ii. 
8 ;  A.  of  S.,  December  14,  1756  j  Sou  M'Kye  v. 
Naiony,  December  4,  1780,  M.  62U ;  Tail  v. 
Gordon,  July  8, 1828, 6  S.  1066;  Horny.  M'Lean, 
January  19,  1830,  8  S.  329,  and  2  Deas  &  And. 
182  ;  Thornton  v.  Bandytide,  December  27,  1833, 
12  8.  .557  (Lord  President  Hope);  Wright  v. 
Wightman,  October  30,  1876,  3  K.  68 ;  Sheriff 
Court  Act  1877  (40  and  41  Vict.  cap.  50),  sac.  8. 
(8)  There  was  no  prescribed  or  statutory  order 
which  the  Sheriff  had  neglected  to  pronounce. 
He  had  given  the  tenant  due  warning  to  stock  by 
the  terms  of  the  remit  to  Mr  Mackay,  and  as  the 
tenant  had  failed  to  stock  after  such  warning  he 
was  entitled  to  pronounce  decree  of  summary 
ejection.  The  landlord  had  asked  that  a  formal 
order  should  be  pronounced,  and  it  was  only  on 
account  of  the  tenant's  minute  that  the  order  had 
taken  the  form  of  a  remit  to  Mr  Mackay. 

The  respondent  argued — (1)  Though  nominally 
pursuer  he  was  really  defending  his  possession, 
and  the  Lord  Ordinary  had  exercised  a  wise  dis- 
cretion in  allowing  him  to  proceed  without  find- 
ing caution — Stejpien,  tupra.  (2)  The  Sheriff 
ha4  no  jurisdiction.  Tbe  petition  was  not  founded 
upon  a  conventional  irritancy  nor  upon  the  Act 
of  Sederunt  of  1756,  and  these  were  the  only  > 
grounds  upon  which  the  Sheriff  bad  jurisdiction  ' 
in  such  cases — Horn,  lupra.  The  Sheriff  could  I 
pronounce  a  decree  ordering  the  tenant  to  stock 
his  farm,  but  he  conld  not  carry  it  out — Horn, 
tupra;  Jf'Dougall  v.  Buchanan,  December  11. 
1867,  6  Macph.  120;  Dove  Wilson's  Sheriff  Court 
Practice,  pp.  484-487.  (3)  Even  if  the  Sheriff  had 
jurisdiction  the  proceedings  here  had  been  irre- 
gular. No  order  to  stock  bad  been  pronounced. 
Such  an  order  should  have  been  made  upon  the 
tenant  after  Mr  Mackay's  report,  but  as  it  bad 
not  been  made  there  had  been  no  default,  and 
tbe  decree  of  ejection  pronounced  because  of 
presumed  default  fell  to  be  reduced. 

At  advising — 

LoBD  JusTioB-Oi/EBX  —This  is  an  action  of  re- 
duction of  a  decree  pronounced  in  the  Sheriff 
Court  at  Elgin  in  a  process  between  Mr  Maokee- 
saok,  proprietor  of  Ardgye,  and  one  of  his  ten- 


ants Mr  Macdonald.      It  appears  from  the  pi«- 

oeedings  that  t^e  tenant  had  fallen  into  arr«an 
to  a  considerable  extent,  and  the  landlord  brought 
an  action  against  him  in  the  Sheriff  Court,  one 
of  the  conclusions  of  which  was  to  have  the 
stock  on  the  farm  made  good  for  the  rent  doe 
under  the  landlord's  hypothec.  Tbe  tenant  con- 
sented to  decree  being  pronounced,  and  aocord- 
ingly  the  Sheriff  gave  power  to  sell  so  much  of 
the  tenant's  effects  as  would  meet  the  landlord's 
claim.  Then  the  landlord  lodged  a  minute  in 
which  he  stated  that — "In  respect  that  the  tma- 
tee  under  the  eettio  of  the  said  Bobert  Macdonald 
had  recently  sold  off  and  displenished  the  said 
farm  of  Cardenhill,  the  event  referred  to  in  the 
prayer  of  the  petition,  viz.,  the  subject  of  the 
hypothec  being  exhausted,  had  happened,  and 
the  Court  is  now  moved  to  ordain  the  defender 
to  stock  and  replenish  the  said  farm  and  pre- 
mises so  as  to  afford  sufficient  security  for  pay- 
ment of  rent  now  due  or  to  become  due  at  the 
term  of  Whitsunday  next,  and  failing  bis  doing 
so  ...  to  grant  warrant  summarily  to  eject  the 
defender."  Now,  if  the  order  asked  had  been 
granted  probably  this  case  would  never  have 
arisen,  but  the  tenant  appeared  on  19th  January 
and  stated  that  he  was  proceeding  to  lay  down  a 
crop  for  the  incoming  season,  aud  was  proceed- 
ing to  stock  the  said  farm  in  a  husbandlike 
manner,  and  in  respect  of  this  statement  by  the 
defender's  agent  the  Sheriff  did  not  prononnoe 
an  order  upon  the  tenant  to  stock  within  an  in- 
definite period  at  the  sight  of  a  man  of  skill,  but 
remitted  to  Mr  Mackay,  land  surveyor,  to  see 
what  was  being  done,  and  to  report  not  later 
than  19th  February.  Upon  18th  February  Mr 
Mackay  reported  thatacertain  part  of  the  farm  had 
been  ploughed,  but  that  even  if  the  remainder 
should  be  ploughed,  the  land  was  in  such  poor  con- 
dition, and  therewassuchabsenceof  manureof  any 
kind  upon  tbe  place,  that  the  crop  conld  not  in  hia 
opinion  be  laid  down  in  a  satisfactory  manner  by 
the  present  tenant.  He  also  reported  that  there 
was  no  stock  of  any  kind  upon  the  place,  but  the 
report  does  not  state  in  clear  terms  whether  or 
not  any  steps  were  being  taken  to  stock  it. 

This  action  of  reduction  has  been  raised  by  the 
tenant  on  the  ground  that  he  had  been  summarily 
ejected  without  having  had  any  order  served 
upon  him  to  stock  within  a  definite  time  under 
pain  of  summary  ejection.  The  Lord  Ordinary 
thonghtthat  that  ground  of  reduction  must  receive 
effect.  He  based  his  judgment  upon  the  ground 
that  as  there  had  been  no  order  to  stock  there 
could  be  no  decree  on  account  of  default,  and 
after  the  most  careful  consideration  I  have  come 
to  think  that  the  interlocutor  pronounced  by  bis 
Lordship  was  the  only  one  he  oould  have  pro- 
nounced in  the  circumstances.  It  is  perfectly 
plain  on  the  face  of  the  proceedings  that  the 
failure  to  fix  and  to  certiorate  the  defender  of 
any  definite  time  within  which  he  must  stock 
was  entirely  an  oversight  of  the  Sheriff,  who  was 
iiiitied  by  the  tenant  himself  to  prononnoe  the 
interlocutor  be  did,  but  he  did  not  so  word  his 
interlocutor  as  to  put  the  tenant  in  default,  and 
therefore  the  tenant  could  not  be  summarily 
ejected  as  being  in  default.  It  would  be  some- 
what dangerous  to  sanction  the  idea  that  a  ten- 
ant may  be  summarily  ejected  for  non-fulfilment 
of  an  order  to  stock  without  intimation  of  a  de- 
finite term,  at  which  if  he  fail  to  stock  he  mav 
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be  sauunarilynmoTed.  TheMwasberea  remit  toa 
man  of  skill  to  see  that  the  stocking  was  carried 
out,  but  there  was  no  notioa  to  the  tenant  that  if 
he  had  not  stocked  before  a  certain  date  he  wonld 
be  snmmarily  ejected.  There  was  no  definite 
intimation  made  to  him  from  which  he  coald 
draw  the  distinct  conclnsion  that  failure  to  stock 
wonld  be  followed  by  summary  ejection.  I  am 
therefore  for  adhering  to  the  liord  Ordinary's 
interlocutor. 

JjOBD  YoQHO — ^Tbis  case  has  reoeired  and  de- 
serves a  good  deal  of  consideration.  The  ques- 
tion was  argued  to  us  whether  the  action  brought 
by  the  landlord  was  a  competent  process  for  the 
SheriiT  C!onrt.  Perhaps  it  is  not  necessary  in  the 
▼iaw  expressed  by  your  Lordship,  and  shared  in, 
I  understand,  by  my  other  brethren  on  the  bench, 
to  decide  that  question,  but  in  the  yiew  I  take  of 
this  matter  it  is  nooes-sary  for  me  to  express  my 
opinion  upon  it.  The  question  is  whether  a 
tenant  npon  failure  to  stock  may  be  ejected  by 
aammaiy  application  to  the  Sheriff,  the  alternative 
▼lew  being  that  action  must  be  by  declarator  in 
this  Court.  If  by  statute  only  the  latter  method 
were  oompetent,  of  course  it  would  be  necessary 
to  resort  to  that  method,  although  I  shotild  even 
then  regret  the  necessity,  as  application  to  the 
Sheriff  is  so  obviously  a  more  apt  remedy  than  a 
declarator.  In  the  analogous  case  of  a  tenant  of 
a  house  failing  to  furnish  it,  as  his  implied  if 
not  express  obligation,  it  is  settled  that  the  land- 
lord's remedy  is  ejection  by  summary  applica- 
tion to  the  Sheriff.  I  am,  in  the  absence  of  any 
distinct  authority  to  the  contrary,  disposed  to 
hold  that  the  remedy  of  a  suffering  landlord  in 
such  a  case  as  this  is  also  a  summary  application 
to  the  Sheriff,  and  that  it  would  be  a  denial  of 
justice  to  the  landlord  to  say  that  he  can  only 
proceed  by  declarator  in  this  Court. 

A  further  question  remains,  which  is  important 
although  merely  formal,  and  a  more  formal  matter 
it  would  be  impossible  to  conceive.  The  Lord 
Ordinary  here  has  based  his  judgrutnt  upon  the  fflct 
that  the  warrant  of  ejection  was  not  preceded  by 
a  formal  order  to  stock  the  farm  within  a  definite 
time,  failing  which  there  would  be  summary 
ejection.  This  was  undoubtedly  the  proper  course 
to  pnrsne ;  it  was  the  course  prayed  for  in  the 
prayer  of  the  petition.  I  stop  to  point  out  that 
after  all  the  warrant  of  ejection  wonld  not  have 
been  pronounced  for  a  breach  of  an  order  of 
Court — that  is,  for  contumacy,  but  for  a  breach 
of  the  contract  with  the  landlord,  ascertained 
and  found  to  have  been  committed  after  a  reason- 
able opportunity  had  been  given  for  fulfilling  it. 
Now,  attending  to  the  circumstances  of  this  case, 
we  see  that  the  tenant  was  ascertained  to  be  in, 
and  continued  to  be  in,  that  breach  of  con- 
tract after  not  only  reasonable  and  fair  but  full 
and  ample  opportunity  had  been  given  to  him  to 
fulfil  it.  After  the  farm  had  been  displenished 
by  the  trustee  in  the  utHo  a  minute  was  given  in 
on  behalf  of  the  landlord  upon  27th  December 
1887  stating  that  fact  and  moving  the  Court  to 
ordain  the  tenant  to  stock  and  farm,  and  failing 
his  doing  so  within  fourteen  days,  at  the  sight  of 
Mr  Mackay,  to  grant  warrant  for  his  summary 
ejection,  with  the  warning  that  it  be  failed  to  do 
BO  he  would  be  ejected.  As  your  Lordship  has 
observed,  if  that  course  had  been  exactly  fol- 
lowed, and  if  the  Sheriff  had  ordered  the  farm 


to  be  stocked  in  terms  of  the  minute,  and  ejec- 
tion had  followed,  there  wonld  probably  have 
been  no  such  action  of  reduction  as  the  present. 
But  the  course  would  have  been  followed  but  for 
the  interposition  of  the  tenant  himself.  Now, 
what  was  that  interposition  ?  It  was  at  the  stage 
when  the  proper  form  would  have  been  to  give 
an  opportunity  to  the  tenant  to  stock  within 
fourteen  days,  and  the  order  to  that  effect  wonld 
have  been  pronounced  when  he  interposed  with 
the  minute  of  18th  January  stating  that  he  was 
proceeding  to  lay  down  a  crop  for  the  incoming 
season,  and  to  stock  the  farm  in  a  husbandlike 
manner.  In  effect  he  said — "What  is  the  use 
of  making  an  order  upon  me  ?  I  am  doing  what 
is  wished.  Don't  trouble  yourself  about  it ;  I  am 
doing  it  as  fast  as  I  can.  I  don't  want  a  formal 
opportunity  which  such  an  order  would  signify." 
Well,  what  does  the  Sheriff  do  7  It  would  have 
been  more  regular  if  he  had  said — "I  won't 
attendtoyonrminnte; itmaybeatrap.  Iwillpro- 
nounoe  a  formal  order."  But  he  does  attend  to 
it,  and  in  the  very  spirit  in  which  it  was  in- 
tended. Instead  of  the  order  thereby  demon- 
strated to  be  in  the  tenant's  view  superfluous,  he 
remits  to  Mr  Mackay  to  see  whether  the  tenant 
is  doing  what  he  professes  to  be  doing,  and  to 
report  if  it  has  been  done.  Upon  18th  February- 
—  a  month  afterwards,  and  not  fourteen  days  as 
asked  by  the  landlord — Mr  Mackay  reports  that 
the  farm  is  totally  displenished,  and  that  there  is 
not  a  trace  of  either  stock  or  dung  upon  it,  and 
thereupon  the  Sheriff  pronounces  the  order  for 
ejection.  There  was  no  appeal.  There  was  no 
attempt  to  review  the  judgment,  but  this  reduc- 
tion is  brought  because  the  warrant  was  pro- 
nounced without  being  preceded  by  a  formal 
order  to  stock.  This  is  not  candid  or  proper 
conduct  on  the  part  of  the  tenant,  and  we  ought 
to  give  no  countenance  to  it.  He  has  no  right 
to  remain  in  the  farm  except  under  the  contract, 
and  one  of  the  oonditions  of  bis  contract  is  that 
it  should  be  so  stocked  as  to  give  to  the  landlord 
security  for  the  rent,  and  if  he  failed,  and  con- 
tinned  to  fail,  to  comply  with  the  condition, 
after  due  and  sufficient  notice,  he  was  liable  to 
be  ejected.  I  think  therefore  there  are  no 
grounds  here  for  reducing  this  decree. 

LoBD  RuTHEBFUBD  CiiABK — I  givc  no  Opinion 
upon  the  question  whether  this  summary  ejec- 
tion was  competent  before  the  Sheriff.  Upon 
the  authorities  quoted  it  would  be  difficult  to 
hold  that  the  action  was  competent  unless  we  are 
further  to  hold  that  there  has  been  a  change  in 
procedure  because  of  the  recent  Sheriff  Court 
Act  of  1877.  I  agree  with  Lord  Young  that  if 
competent  it  would  be  a  better  form  of  process 
to  proceed  by  summary  action  before  the  Sheriff 
rather  than  by  declarator  of  reduction  in  this 
Court.  But  assuming  the  competency  of  the 
proceedings,  I  think  they  were  not  regularly 
carried  out',  and  that  the  tenant  therefore  is 
entitled  to  decree  of  reduction. 

LoBD  LxB— I  concur  with  your  Lordship  in  the 
cbair  and  with  Lord  Rutherfnrd  Clark,  and  npon 
this  simple  ground,  that  the  case  was  not  ripe  for 
a  decree  by  default.  In  arriving  at  this  conola- 
sion  I  assume  that  an  action  of  ejection  founded 
on  an  irritancy  of  the  contract  of  lease  would  be 
oompetent  in  the  Sheriff  Court  if  the  question 
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were  properly  raised.  The  Sheriff  Court  Act  of 
1877  expressly  provides  that  declarators  of  herit- 
able right  np  to  a  certain  value  are  to  be  com- 
petent in  the  Sheriff  Court.  Here  there  was  a 
peonliarity  which,  I  should  saj,  required  declara- 
tory words  to  be  employed  in  the  prayer  of  the 
petition.  What  the  landlord  desired  was  warrant 
to  sell  the  stook  and  crop  to  pay  the  rent  for 
1886,  and  only  after  that  does  the  petition  go  on 
to  ask  a  farther  decree  ordering  the  tenant  to 
stock  the  farm  so  as  to  give  security  for  the 
rent  to  become  due  for  crop  1887,  and  for 
ejection  in  case  of  failure.  I  think  that  that 
was  a  case  in  which  it  was  essential  to  justice 
that  the  irritancy  should  be  regularly  declared, 
and  that  the  proceedings  should  be  so  conducted 
as  to  make  it  quite  clear  that  the  irritancy  had 
been  inonrred. 

The  Court  refused  the  redaiming-note  and 
adhered  to  the  Lord  Ordinary's  interlocntor. 

Counsel  for  the  Defender  (Beolaimer) — D.-F. 
Mackintosh — Graham  Murray.  Agents — Mac- 
pherson  A  Maokay,  W.S. 

Counsel  for  the  Pursuer  (Eespondent)— R. 
Johnstone — Orr.     Agent — Robert  Stewart,  S.S.O. 


Saturday,  Decembtr  1. 
FIBST     DIVISION. 

MARTIN  AND  OTHERS  V.  STEWART. 

Pupil  —  Tutor  —  OuardianMp  of  Infantt  Act 
1886(49  and  60  Viet.  e.  27),  *ee.  2. 

Beo.  2proTides — "Onthedeathof  thafather 
of  an  infant,  .  .  .  the  mother,  if  surriTing, 
shall  be  the  guardian  of  such  infant,  either 
alone  when  no  guardian  has  been  appointed 
by  the  father,  or  jointly  with  any  guardian 
appointed  by  the  father.  When  no  guardian 
has  been  appointed  by  the  father,  .  .  .  the 
Court  may,  if  it  shall  think  fit,  from  time  to 
time,  appoint  a  guardian  or  guardians  to  act 
jointly  with  the  mother."  By  sec.  8  "  gtwr- 
dian "  means  "  tutor, "  and  "infant "  means 
"pnpil." 

Where  a  father  bad  died  without  making 

any  nomination  of  tutors  or  curators  to  his 

pupil  child,  the  Court,  on  the  application  of 

the  next-of-kin  of  the  pupil  on  the  father's 

side,  appointed  the  brother  of  the  widow  to 

act  jointly  with  her  as  tutor  to  the  pupil. 

The  late  John  Stewart,  shipowner  and  insurance 

broker,  8  Fenchurch  Avenue,  London,    died  on 

26th  August  1888  in  London,   survived   by  his 

wife  Mrs  Charlotte  Ferguson  or  Stewart,  and  by 

an    only    child   Elizabeth    Stewart,    born    10th 

October  1877. 

Mr  Stewart  was  a  Scotsman  by  birth,  and  died 
domiciled  in  Scotland,  his  principal  residence 
being  his  mansion-house  of  Larghan,  Coupar- 
Angus.  His  free  personal  estate  was  about 
£20,000,  and  his  real  estate  about  £9200  in  value. 
Mr  Stewart  left  no  nomination  of  tutors  or 
curators  to  his  child,  and  the  present  petition 
was  accordingly  presented  by  Mrs  Ann  Stewart 
ur  Martin,  his  sister,  and  certain  others,  the 
next-of-kin  of  the  said    pnpU  on   her  father's 


side,  for  the  appointment  of  tutors  to  aot  along 
with  Mrs  Stewart  in  terms  of  the  Guardianship 
of  Infants  Act  1886.  They  averred  that  Mr 
Stewart  died  intestate ;  that  he  and  his  wife  never 
entered  into  any  marriage-contract;  that  the 
said  Elizabeth  Stewart  was  his  sole  heir ;  that 
■he  was  in  delicate  health  both  mentally  and 
physically,  and  would  not  likely  ever  be  able  to 
manage  her  own  affairs  or  to  make  a  will.  They 
farther  averred  that  Mrs  Stewart  was  wittiont 
experience  in  business,  and  was  not  qaalified  to 
take  sole  charge  of  winding-up  the  deceased's 
London  business.  They  suggested  as  a  snitable 
person  for  the  office  of  tutor,  inter  alios,  James 
Adam  Young,  the  eldest  son  of  another  sister  of 
the  pupil's  father,  who  had  acted  as  Mr  Stew- 
art's manager,  and  was  therefore  conversant 
with  his  basiness.  Mr  Young's  name  appeared 
in  the  petition  as  one  of  the  petitioners,  bat 
he  wrote  to  the  petitioners'  agent  requesting 
him  to  withdraw  his  name,  as  it  was  there  "  not 
only  without  my  knowledge  and  oonsant,  bat 
against  my  clearly  expressed  wishes." 

Among  the  parties  called  as  respondents  was 
William  Ferguson,  farmer  and  manure  merchant, 
Perth,  a  brother  of  Mrs  Stewart. 

Mrs  Stewart  lodged  answers,  in  which  she 
denied  the  allegations  regarding  the  pupil's 
mental  .condition,  but  admitted  that  she  suf- 
fered from  certain  delicacies  of  constitution,  in- 
cluding defective  sight  and  slight  curvature  of 
the  spine. 

The  respondent  farther  averred —  "  She  has 
more  knowledge  and  experience  regarding  her 
husband's  business  than  any  of  the  petitioners. 
She  assisted  him  largely  in  his  busiuess  corre- 
spondence (his  hand  having  been  injured  by  an 
accident),  and  in  matters  of  personal  business  he 
habitually  oonsolted  her.  Farther,  in  realising 
the  deceased's  estate  the  respondent  will  have 
the  assistance  and  advice  of  all  those  on  whom  her 
husband  most  relied,  being  (1)  the  said  Mr  James 
Adam  Young,  his  nephew  and  confidential  clerk 
and  his  probable  successor  in  business,  who  is 
ready  to  give  his  services  without  seeking  any 
appointment  as  tutor;  (2)  the  said  Mr  Peter 
Hunter,  who  has  for  twenty  years  held  a  power 
of  attorney  from  the  deceased  in  connection 
with  the  management  of  his  basiness ;  (3)  Messrs 
Linklater  &  Company,  the  deceased's  London 
solicitors ;  and  (4)  Mr  Charles  Boyd,  solicitor, 
Coupar-Angos,  his  solicitor  in  Scotland.  The 
respondent  on  12th  October  last  applied  for 
appointment  to  the  office  of  executrix-dative  qua 
relict  of  the  deceased,  and  in  that  capacity  she 
will  find  caution  for  the  whole  amoant  of  the 
moveable  estate.  Her  own  personal  interests 
are  co-incident  with  those  of  the  pupil.  In  these 
circumstances  the  present  petition  to  have  a  tutor 
appointed  to  act  along  with  the  respondent,  or 
to  have  her  ordained  to  find  caution  is  anneces- 
sary  and  vexations.  Any  appointment  made 
nuder  the  petition  would  lapse  by  the  pupil's 
attaining  to  minority  in  less  than  a  year." 

Argued  for  the  petitioners — Two  questions 
were  involved — the  present  custody  of  the  child, 
and  the  custody  of  her  estate.  The  widow  was 
well  qaalified  for  the  first  office,  but  not  for  the 
second,  in  which  she  required  the  assistance  of 
a  business  man. 

Argued  for  the  respondent — The  widow  was 
qualified  to  act  alone,  and  nothing  was  alleged 


Digitized  by 


Google 


Mutin  *  O.-s.  T.  Sie*>rt,  ■, 
Dm.  1, 1888.  J 


The  ScoUith  Law  Reporter.— Vol  XXV I. 


129 


•gainst  her  whioL  if  she  had  been  appointed  by 
%  hei  husband  woald  hayej  caused  the  Oonit  to 
nmoTe  her  from  office.  Whoever  was  appointed 
to  wind  np  the  deceased's  estate  would  require 
to  call  in  professional  aid. 
At  adTising — 

LoBD  Pbbstdbkt — The  Oonrt  are  of  opinion 
that  in  the  present  case  someone  ought  to  be 
appointed  to  act  along  with  the  widow  aa  tutor 
to  the  pupil.  They  desire  if  possible  to  adopt 
some  nominee  of  the  petitioners,  and  had  it  not 
been  for  what  has  taken  place  no  more  suitable 
person  than  Mr  Young  could  have  been  found. 
It  has,  howeTer,  been  explained  that  Mr  Young 
has  an  interest  somewhat  adverse  to  that  of  the 
pupil,  and  in  that  state  of  matters  his  appoint- 
ment would  not  be  desirable.  If  the  respondent 
is  prepared  to  name  any  suitable  person,  the 
Court  would  be  inclined  to  reoeiTe  farourably 
her  nomination. 

The  Oonrt  appointed  Mr  Ferguson,  farmer 
and  manure  merchant,  Perth  (abore  mentioned), 
to  set  as  tutor  along  with  Mrs  Stewart. 

Counsel  for  the  Petitioners — Vary  Campbell — 
W.  CampbeU.     Agent— Thomas  Hart,  Solicitor. 

Counsel  for  the  Respondents— D. -P.  Mackin- 
tosh—M'Lennan.  Agent— P.  H.Cameron, S.S.O. 


Saturday,  December  1. 
FIRST    DIVISION. 

AITKEN  AND  OTHERS,  PETITIONERS. 

Companp— Liquidation  — Supervition  Order  in 
Tobintartf  Winding-vp — Companies  Act  1862 
(85  and  26  Viet.  e.  89),  tee.  147. 

By  this  section  it  is  enacted  that  "  when  a 
resolution  has  been  passed  by  a  company  to 
wind  up  Toluntary,  the  Court  may  make  an 
order  directing  that  the  voluntary  winding-up 
shall  continue,  but  subject  tosuoh  supervision 
of  the  Court,  and  with  such  Hberty  for  oiedi- 
tors,  contributories,  or  others  to  apply  to 
the  Court,  and  generally  upon  such  terms 
and  subject  to  such  conditions  as  the  Court 
thinks  just." 

A  petition  was  presented  for  the  winding- 
up  of  a  company  by  the  Court,  and  was  duly 
intimated,  served,  and  advertised  in  terms 
of  an  interlocutor,  by  which  also  a  provisional 
appointmentof aliquidatorwasmade.  There- 
after at  an  extraordinary  meeting  of  the  com- 
pany an  extraordinary  resolution  was  passed 
for  winding-up  the  oompany  voluntarily,  and 
a  liquidator  was  nominated.  He  thereupon 
presented  a  note  in  the  process  underthe  peti- 
tion, craving  that  the  voluntary  winding-up 
of  the  oompany  might  be  continued  subject 
to  the  supervision  of  the  Court,  that  the 
appointment  of  the  provisional  liquidator 
might  be  recalled,  and  his  own  appointment 
as  liquidator  confirmed.  The  Court  granted 
the  prayer  of  the  note. 
On  the  15th  November  1888  a  petition  was  pre- 
sented to  the  Court  by  Thomas  Aitken  and  others, 
ereditors,  directors,  and  shareholders  of  the  Leith 

vol.  xxn. 


Heritages  Oompany  (Limited),  praying  for  the 
winding-up  of  the  said  oompany  by  the  Oonrt. 
On  16th  November  the  Court  ordered  intimation 
service,  and  advertisement,  and  appointed  Mr 
Molleson,  C.A.,  provisionally  official  liqaidator 
of  the  estate  and  effects  of  the  company.  The 
petition  was  thereafter  intimated,  served,  and 
advertised  in  terms  of  the  interlocutor. 

On  29  th  November  an  extraordinary  general 
meeting  of  the  company  was  held,  at  which  the 
following  extraordinary  resolutions  were  passed  : 
^"  (1)  That  it  has  been  proved  to  the  satisfac- 
tion of  the  Leith  Heritages  Company  (Limited) 
that  the  company  cannot  by  reason  of  its  liabili- 
ties continue  its  business,  and  that  it  is  advisable 
to  wind  up  the  same.  (2)  That  the  Leith 
Heritages  Company  (Limited)  be  wound  np 
Tolimtarily."  Further  resolutions  were  also 
passed  as  follows — "(1)  That  the  meeting  pro- 
ceed to  appoint  a  liquidator  for  the  purpose  of 
winding-up  the  affair^  of  the  company,  and  dis- 
tributing the  property 'thereof  in  terms  of  the 
Companies  Act  1862,  and  the  Acts  amending  and 
extending  the  same.  (2)  That  John  Frederick 
Moffatt,  chartered  accountant,  Edinburgh,  be 
and  is  hereby  appointed  liquidator  of  the  said 
company.  (8)  That  it  be  an  instruction  to  the 
liquidator  to  apply  or  concur  in  applying  to  the 
Court  of  Session  to  have  the  voluntary  liquida- 
tion of  the  said  company  oontinued  subject  to  the 
supervision  of  the  Oourt.  (4)  That  a  com- 
mittee of  shareholders  be  appointed  to  advise 
with  the  liquidator  in  relation  to  all  matters  or 
questions  arising  in  the  liquidation,  and  that  the 
following  gentlemen  be  and  are  hereby  ap- 
pointed a  committee  accordingly,  viz.,  Thomas 
Aitken,  Esquire,  residing  at  No.  6  Grosvenor 
Orescent,  Edinburgh ;  Bobert  Clark,  Esquire, 
printer,  Edinburgh;  and  James  Macdonald, 
Esquire,  Solioitor  in  the  Supreme  Courts  of  Scot- 
land, Edinburgh. " 

Following  on  these  resolutions  Mr  Moffat,  the 
liquidator  appointed  at  the  meeting  qn  29th 
November,  presented  a  note  in  the  process  under 
the  petition,  in  which,  after  setting  forth  the  facts 
above  narrated,  he  craved  the  Court,  inter  alia, 
to  order  the  voluntary  winding-up  to  be  con- 
tinued subject  to  the  supervision  of  the  Court, 
to  recall  the  appointment  of ,  Mr  Molleson,  and 
to  confirm  his  appointment  as  liquidator. 

By  section  147  of  the  Companies  Acts  1862  it 
is  provided — "When  a  resolution  has  been  passed 
by  a  company  to  wind  up  voluntarily,  the  Oourt 
may  make  an  order  directing  that  the  voluntary 
winding-up  shall  continue,  but  subject  to  such 
supervision  of  the  Court,  and  with  such  liberty  for 
creditors,  contributories,  or  others  to  apply  to  the 
Oourt,  and  generally  upon  such  terms  and  subject 
to  such  conditions  as  the  Court  thinks  just." 

In  support  of  the  application  the  following 
authorities  were  cited — Buckley  on  the  Com- 
panies Acts  (5th  edition),  316 ;  Owen't  Patent 
Wheel  Oompany,  29  L.T.  672,  22  W.K.  151; 
Simmif  Reef  Company,  31  W.R.  828. 

The  Court,  without  further  proceeding  or  in- 
timation, on  1st  December  1888  pronounced 
the  following  interlocutor : — 

"  Direct  and  ordain  that  the  voluntary 
winding-up  of  the  Leith  Heritages  Oompany 
(Limited),  resolved  on  by  the  extraordinary 
resolutions    passed    at    the   extraordinary 
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general  meeting  of  the  company  held  on 
29th  Hovember  1888,  be  continned,  but  sab- 
jeot  to  the  anperviaion  of  the  Oonrt,  in  terms 
and  with  the  powers  conferred  by  the  Com- 
panies Acta  1862  to  1886  :  Beeal  the  appoint- 
ment of  James  Alexander  Molleson  as  pro- 
Tisional  ofScial  liquidator  of  the  estate  and 
effects  of  the  said  company:  Of  oonBent 
confirm  the  api>ointment  of  the  petitioner, 
the  said  John  Frederick  Moffatt,  as  liquida- 
tor of  the  said  company,  in  terms  of  and 
with  all  the  powers  conferred  by  the  said 
Acts:  Also  confirm  the  appointment  of 
Thomas  Aitken,  5  GroSTCnor  Orescent,  Edin- 
burgh, Bobert,  Clark,  printer,  Edinburgh, 
and  James  Macdonald,  S.S.O.  there,  as  a 
committee  to  advise  with  the  liquidator  in 
relation  to  all  matters  or  questions  arising  in 
the  liquidation :  Declare  that  any  of  the  pro- 
ceedings under  the  said  Toluntary  winding- 
up  may  be  adopted  as  the  Oourt  may  think 
fit:  And  declare  that  the  creditors,  oontri- 
butories,  and  liquidator  of  the  said  com- 
pany, and  all  other  persons  interested  are  to 
be  at  liberty  to  apply  to  the  Court  as  there 
may  be  just  occasion :  [Further,  direct  and 
ordain  that  unless  and  until  it  shall  be  other- 
wise directed  and  ordained  by  the  Court,  the 
liquidator  shall  not  effect  any  compromise 
with  any  contributory  except  with  the  special 
leare  of  the  Oourt:  Find  the  said  Thomas 
Aitken  and  Bobert  Olark  and  William  Halden 
Beattie  and  David  M'Oibbon,  the  petitioners, 
entitled  to  the  expenses  of  the  petition,^  and 
direct  the  same  to  be  expenses  in  the  liqui- 
dation, and  remit  to  Lord  Einnear,  Ordi- 
nary, in  terms  of  the  6th  section  of  the  Com- 
panies Act  1886,  to  proceed  in  the  subsequent 
proceedings  in  the  winding-up ;  and  decern." 

Counsel  for  the  Petitioners  and  for  Mr  J.  F. 
Moffatt,  O. A.— Graham  Mnzray.  Agents  — 
Davidson  A  Syme,  W.8. 


Saturday,  December  1. 

FIRST    DIVISION. 

[Sheriff  of  Lanarkshire. 
GUDGEON  V.  OUTKAM. 
Reparation— Blander— l»»u»—JntMmdo. 

The  following  article  appeared  in  a  news- 
paper—"  Fire  at  Ayr  Farina  Mills.  Singular 
conduct  of  the  manager.  ...  It  appears  that 
the  proceedings  at  the  fire  were  somewhat 
nnnsnal.  The  alarm  was  given,  and  the 
fire  bri^kde  turned  out,  but  on  their  arrival 
at  the  gate  of  the  establishment  they  were 
refused  admittance  by  the  manager  Mr 
Gudgeon,  who  said  they  could  manage  the 
fire  themselves.  Superintendent  M'Kay, 
the  chief  of  the  police,  and  some  of  his  men 
were  also  refused  admittance,  although  the 
fire  was  breaking  through  the  roof  of  the 
buildings.  Superintendent  M'Kny  and  his 
men  eventually  got  into  the  premises  by 
climbing  over  the  wall,  and  the  fire  brigade 
seem  to  have  got  in  by  forcing  open  the 
gate.  .  .  .  Mr  Gudgeon  ordered  Superinten- 


dent H'Kay  to  take  awsy  the  hose,  bnt  tb« 
Superintendent  said  he  had  no  power  to 
do  so,  and  the  fire  brigade  oommenoed  to 
play  on  the  flames,  wUoh  were  soon  got 
nnder." 

In  an  action  of  damages  by  the  mana- 
ger   against     the    proprietors     and     pab- 
lishsrs    of  the    paper   for  alleged   slander 
through  the  publication  of  the  above  article, 
hdd  that  the  pursuer  was  entitled  to   an 
issue,  but  that  an  innuendo  was  necessary,  to 
the  effect  that  in  so  acting  the  manager  had 
endeavoured  to  prevent  the  fire  from  being 
subdued,  so  as  to  cause  the  destruction  of 
the  works  and  stock  therein. 
Bobert  Gudgeon,  manager  of  the  Ayr  Farina 
Mills,  sned  Messrs  George  Outram  ft  Company, 
printers,    publishers,    and    proprietors    of    the 
OUugow  Evening  Time*  and  the  Olatgote  Weekig 
Herald,  for  £2000  as  damages  for  alleged  slander. 
On  17th  September  1888  a  fire  occurred  at  the 
Farina  Mills,  Ayr,  and  the  defenders  published 
articles  commenting  on  the  occurrence  in  both 
their  papers.      The  articles  were  in  praetieally 
identical  terms,  and  the  following  is  the  article 
which  appeared  in  the  Olaegow  Weekl}/ Herald  : — 
"FireatAyrFarinaMills.  Singnlarcondnetof  the 
manager.     A  fire  occurred  on  Monday  in  Messrs 
Hylaud  &  Company's  Farina  Mills,  Ayr,  and  be- 
fore the  Uames  were  got  under,  damage  to  the 
extent  of  £1.^0  was  done.     It  appears  that  the 
proceedings  at  the  fire  were  somewhat  nnnsaal. 
The  alarm  was  given,  and  the  fire  brigade  tamed 
out,   but  on  their  arrival  at   the  gate   of   th« 
establishment  they  were  refused  admittance  by 
the  manager  Mr  Gudgeon,  who  said  they  could 
manage   the   fire    themselves.     Superintendent 
M'Kay,  the  chief  of  the  police,  and  some  of  his 
men  were    also    refused    admittance,   although 
the  fire  was  breaking  through  the  roof  of  the 
buildings.     Superintendent  M'Kay  and  his  men 
eventually  got  into  the  premises  by  oUmbing 
over    the    wall,    and    the    fire    brigade    seem 
to  have  got  in  by  forcing  open  the  gate.    They 
were   followed   by   the   crowd.     Mr   Gndgeon 
ordered  Superintendent  M'Kay  to  take  away  the 
hose,  but  the   Superintendent  said  he  had   no 
power  to  do  so,  and  the  fire  brigade  commenced 
to  play  on  the  flames,   which  were   soon  got 
under.     The  Farina  Mill  is  rather  isolated,  and 
is  situated  on  the  banks  of  the  Ayr.     The  fire 
originated  in  the  drying  stove,  in  which  a  high 
temperature  is  kept  up. " 

The  pursuer  averred,  inter  alia — "  (Cond.  6) 
The  said  articles,  immediately  above  quoted,  are 
false,  and  are  slanders  and  libels  of,  against,  and 
concerning  the  pursuer,  and  falsely,  calumni- 
ously  and  iSjuriously  represented  and  represent 
to  the  public  that  the  pursuer  had  endeavoured 
to  cause  destruction  of  the  said  works  and  stock 
by  fire,  or  at  all  events  had  endeavoured 
to  prevent  the  fire  being  subdued  and  so  cause 
destruction  of  the  premises  and  stock,  and 
had  committed  or  endeavoured  to  commit  the 
crime  of  fire-raising,  and  the  crime  of  causing 
further  destruction  by  fire  to  said  works  and 
stock  as  aforesaid  and  so  defraud  0x9  insurance 
companies  with  whom  the  same  were  insured,  or 
one  or  more  of  said  crimes  or  offences.  In 
any  event,  the  pursuer  is  falsely  and  calnmnionaly 
represented  thereby  as  culpably  acting  in  viola- 
.  tion  of  his  duty  as  manager  ia  connection  with 
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and  regarding  the  said  Are.  By  these  paragrapha, 
and  by  the  representations  thereby  conveyed  to 
the  public,  the  parsaer's  feelings  have  been 
deeply  injured,  and  hia  reputation  and  bosiness 
position  have  also  been,  and  may  still  farther  be, 
Tery  injurionsly  alfeoted,  to  his  serious  loss  and 
damage.  The  works,  &o. ,  under  liiB  charge  may 
have  increased  rates  to  pay  for  insurance,  or 
insarance  companies  may  decline  such  risks 
altogether,  in  consequence  of  the  said  articles, 
and  so  cause  the  pursuer  to  lose  liis  occupation, 
or  at  all  events  materially  injure  his  position. " 

To  which  the  defenders  answered — "  Denied. 
The  defenders  entirely  repudiate  the  construction 
which  the  ponner  seeks  to  place  apon  the  notices 
referred  to." 

The  porsner  pleaded — "(2)  The  defenders 
baving  falsely  and  oaltunnionsly  accused  the  pur- 
suer of  committing,  or  endeavouring  to  commit, 
the  crimes  or  offences  libelled,  the  latter  is 
entitled  to  solatium  and  reparation  therefor.  (3) 
The  articles  complained  of  by  the  pursuer  having 
been  published  in  regard  to  him  by  the  defenders, 
and  intended  and  understood  to  bear  the  action- 
able meaning  put  upon  them  by  the  pursuer  in 
bis  condescendence,  he  is  entitled  to  solatinm 
and  reparation  therefor  from  the  defenders. " 

The  Sheriff-Snbstituto  (Guthbie)  allowed  a 
proof  before  answer. 

^'  Note. — I  cannot  say  that  it  would  be  clearly 
unreasonable  and  unnatural  for  a  jury  to  find 
that  the  innuendos  here  stated  are  implied  in  the 
report  in  the  defenders'  newspapers.  Tliat  was 
the  only  point  argued." 

The  pursuer  appealed  to  the  First  division  of 
the  Court  of  Session,  and  proposed  the  following 
iasnes  for  the  trial  of  the  case: — "(1)  Whether 
the  said  articles,  or  part  thereof,  are  of  and  con- 
oeming  the  pursuer,  and  are  false  and  ealunmi- 
ons,  and  to  the  loss,  injury,  and  damage  of  the 
pursuer?  (2)  Whether  the  said  articles,  or  part 
thereof,  are  of  and  concerning  the  pursuer,  and 
falsely  and  calumniously  represent  that  he,  being 
the  manager  of  Thomas  Hyland  &  Company's 
works  in  Ayr,  had  endeavoured  to  prevent  the 
fire  at  the  said  works  referred  to  in  the  said 
articles  from  being  subdued,  to  the  loss,  injury, 
and  damage  of  the  pursuer  ?" 

The  appellant  argued — The  article  was  ob- 
Tioosly  enough  calumnious,  if  false,  without  the 
addition  of  any  innuendo.  The  first  issue  should 
therefore  be  allowed — Mackay  v.  Wiekt,  March 
6,  1886,  13  B.  782.  As  to  the  second  issue,  the 
article  could  bear  the  innuendo  put  upon  it, 
and  when  so  innnendoed  was  undoubtedly  slander- 

OII8. 

The  respondent  argned — The  article  was  not 
neoessarily  libellous  at  all,  and  therefore  the 
first  issue  should  be  disallowed.  With  regard  to 
the  second  issue,  the  innuendo  sought  to  be  put 
en  the  article  was  strained  and  annatnral. 
"  Singular  conduct"  was  not  a  libellous  expres- 
sion, especially  as  the  article  represented  the 
pnrsuer  as  giving  a  perfectly  proper  reason  for 
his  conduct,  viz.,  "that  they  could  manage  the 
flre  by  themselves."  At  all  events  the  issue  as  it 
stood  was  ambiguous,  as  it  was  not  calumnious 
to  say  that  the  pursuer  had  endeavoured  to  pre- 
vent the  fire  from  being  subdued. 

The  second  issue  having  been  amended  at  the 
bar  by  the  addition  after  the  word  "  subdued"  of 


the  words,  "so  as  to  oatue  the  destmetion  of 
said  works  and  stock  therein,"  the  Court  pro- 
nounced this  interlocutor : — 

"Disallow  the  first  issue :  Approve  of  the 
second  "issue  as  amended  at  the  bar,  and  ap- 
point the  same  to  be  the  issue  for  trial  of 
the  case." 

Counsel  for  the  Furauer— Comrie  Thomson 

Dickson.     Agents— Gill  &  Pringle,  W.S. 

Counsel  for  the  Defender— Graham  Murray. 
Agents— Webster,  WUl,  &  Bitohie,  S.S.O. 


Tuetday,  December  4. 


SECOND    DIVISION. 

[Sheriir  of  Aberdeenshire. 
ROSS  V.  COWIB. 

PreKription —  Triennial  Preteription —  Continu- 
out  Account. 

A  joiner  sued  the  executrix  of  a  person 
deceased  for  payment  of  an  account  extend- 
ing over  many  years,  and  which  ex  facie  was 
capable  of  division  into  three  parts— (1)  a 
portion  for  jobbing  work  j  (2)  a  portion  said 
to  have  been  incurred  for  work  and  materials 
supplied  in  a  building  contract ;  (3)  a  portion 
consisting  of  a  few  small  items  for  jobbing 
during  the  last  seven  years  of  the  deceased's 
life.  The  whole  was  charged  as  a  continuous 
account.  Held,  in  a  question  whether  it  or 
part  of  it  was  prescribed,  that  it  must  all  be 
treated  as  a  continuous  account,  and  that  the 
executrix  was  not  entitled  to  treat  the  first 
and  second  portions  as  running  a  separate 
period  of  prescription. 
Proces»  —  Triennial  Preteription — I^oof  before 
Anttcer. 

In  an  action  upon  a  joiner's  account,  the 
defender    averred    that   two   small    items, 
at  the  interval  of  a  year  from  each  other,  had 
been  inserted  merely  to  prevent  the  account 
from  prescribing,  and  were  not  properly  due 
by  him  for  work  done  on  his  behalf.     Proof 
before  answer  of  this  averment  aUowed. 
Thia  was  an  action  by  John  Boss,  joiner,  Stone- 
haven, against  Mrs  Jane  Oowie,  executrix-dative 
i/ua  relict  of  Alexander  Cowie,  sometime  fenar 
there,  for  a  sum  of  £379,  4b.  6^d.  as  the  balance 
of  an  unpaid  account  for  joiner  work  done  on 
behalf  of  the  deceased  Alexander  Cowie. 
Cowie  died  on  25tb  September  1887. 
The  pursuer's  account   bore  to  begin  at  June 
1875,  and  end  at  4tti  May  1886.    It  was  made  up  in 
the  following  manner — Under  date  June  1875  were 
sums  amounting  in  all  to  £23,  2b.  6d.  for  jobbing 
work    in  a  house  in  Stonehaven  belonging  to 
Cowie.     From  22nd  June  1876  to  28th  May  ]  877 
were  entered  sums  amountingto£350,  19b.  3^d.  for 
timber  supplied,  and  f  orworkmen's  time  at  certain 
concrete  houses  in  Stonehaven  which  Cowie  had 
erected.    Included  in  this  account  were  two  sums 
— one  of  £50,  said  in  the  account  to  have  been 
paid  on  22nd  June  1876  to  John  Lindsay  &  Son, 
Montrose,  being  first  instalment  for  concrete  work, 
the  other,  £29,    in  the    account    said  to  have 
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been  paid  to  Jsmes  Garrie  &,  Song  for  doom 
Bnpplied  by  them.  The  whole  entries  subsequent 
to  28th  May  1879  amoanted  in  all  to  £3,  9s.  7d., 
made  np  of  small  jobbing  items  said  to  have  been 
incurred  in  1879,  1881,  1883,  1884,  1885,  and 
1886.  They  vrere  all  small  jobbing  entries.  The 
last  two  items  in  the  acoonnt  were — August  15, 

1885,  To  new  pail  and  handle,  Ss.  9d. ;  May  4, 

1886,  To  attendance  at  sale  of  furniture,  2s.  6d. 
The  parsuer  gave  credit  for  £100,  £20,  and  £30, 
said  to  have  been  paid  to  acoonnt. 

The  defender  aTerred— "  (Stat.  2)  The  items 
of  the  aooonnt  libelled  nnder  date  June  1876, 
amounting  to  £360,  ITs.  8^.,  have  reference  to 
work  on  two  concrete  houses  in  Ann  Street, 
Stonehaven,  erected  by  the  said  Alexander  Oowie. 
These  houses  were  erected  at  a  cost  of  upwards 
of  £1000,  and  the  work  performed  on  them  by 
the  pursnerwaa  not  of  the  natnre  of  a  jobbing  or 
running  account,  and  is  entirely  different  in  its 
oharaotor  from  tiie  few  small  subsequent  items 
vbioh  are  of  a  regular  jobbing  nature.  It  is 
usual  and  customary  for  such  work  to  be  done 
under  oontraot,  and  to  be  settled  for  whether  done 
under  oontraot  or  otherwise  on  its  completion, 
and  the  whole  other  departments  of  the  work 
except  the  joiner  work  were  contracted  for. 
The  account  prior  to  and  under  date  June  1876, 
amounting  in  whole  to  £373, 19s.  9^d.  falls  to  be 
treated  as  a  separate  and  independent  account 
from  the  subsequent  items,  and  the  pursuer  has 
himself  so  treated  it  by  charging  interest  on  it 
separately  to  the  extent  of  £131,  15s.  2d.,  and 
the  account  prior  to  and  under  date  June  1876  is 
not  a  continuous  or  running  account  with  the 
few  small  items  amounting  in  the  next  ton  years 
only  to  £3,  9s.  7d.,  and  the  account  prior  to  and 
under  date  June  1876  falls  by  itself  nnder  the 
triennial  prescription  and  is  prescribed.  It  is  not 
known  and  not  admitted  that  the  £100  here  re- 
ferred to  were  paid  in  the  manner  stated.  Ad- 
mitted that  no  formal  contract  was  entered  into 
for  the  axeontion  of  the  work,  and  quoad  vltra 
the  counter  averments  are  denied."  He  also 
averred  that  the  last  two  items  of  the  account 
were  not  due  and  resting-owing,  and  had  been 
inserted  with  a  view  to  obviate  the  plea  of  pre- 
scription. 

The  defender  pleaded,  inter  alia — "(1)  The 
whole  account,  or  at  least  that  part  of  it  prior  to 
and  under  date  June  1876,  is  liable  to  and  has 
Buffered  the  triennial  prescription,  and  can  be 
proved  only  by  the  writ  or  oath  of  the  defender." 

The  Sheriff- Substitute  (Dove  Wilson)  on  20th 
February  1888  pronounced  this  interlocutor: — 
"  Finds  that  the  portion  of  the  account  libelled, 
which  is  said  to  have  been  incurred  prior  to  23rd 
May  1879,  can  be  proved  only  by  the  writ  or 
oath  of  the  defender,  and  appointa  the  cause  to 
be  enrolled  for  further  preoedure. 

"iVoto. — The  earlier  portions  of  the  account 
for  which  the  action  has  been  brought  are  un- 
questionably prescribed,  unless  it  can  be  made 
out  that  the  later  portions  are  mere  continua- 
tions of  them.  It  appears  to  me,  however,  that 
the  later  portions  are  of  quite  a  different  charac- 
ter, and  that  it  would  be  a  mere  evasion  of  the 
prescription  statutes  to  say  that  they  were  done 
under  the  same  employment  as  the  earlier.  The 
later  portions  of  the  account  are  for  trifling  bits 
of  jobbing  work  of  a  few  shillings  each,  such  as 
one  might  order    from  the   nearest   carpenter 


without  anything  in  the  ahapKS  of  oontraot  «      ; 
arrangement.    The  middle  portion  of  the  acoonnt      ^ 
— that  incurred  in  1876  and  1877 — was  for  Ux 
building  of  two  houses  at  a  cost  of  some  £350, 
which  undoubtedly  had    been    the   subject  oi 
special  contract  and  arrangement ;  and  it  aeemi 
to  me  that  it  is  not  possible  to  speak  of  th«  ao- 
count  for  the  trifling  repairs  and  supplies  u 
being    a  continuation    of    the    employment  to 
build.     The  first  portion  of  the  account— tint     | 
incurred  in  June  1875— has  more  analogy  viUi     j 
the  last  portions,  but  it  is  separated  from  then 
by  an  interval  of  more  than  three  years,  as  veil 
as  by  the  house  building  contract. 

' '  The  defender  treate  the  account  for  bniMiog 
the  houses  as  falling  under  the  triennial  preteap- 
tion.  I  should  rather  myself  have  thought  tint 
it  fell  under  the  quinquennial,  but  whether  it 
fell  nnder  the  one  or  under  the  other  it  muu 
to  ma  to  have  no  sort  of  connection  with  tbe 
other  portions  of  tbe  account,  and  if  this  Tin 
be  sound  it  is  plain  that  it  can  be  proved  onljtr; 
writ  or  oath. 

"There  are -two  large  items  in  the  aoooait, 
one  of  £50  and  one  of  £29,  which  apparently  tn 
claimed  as  having  been  cash  advances  on  beiatt 
of  the  defender's  author.  If  they  were  tkey 
would  be  equivalent  to  loans  to  him,  and  in 
therefore  also  proveable  by  writ  or  oath  only.  I 
may  add  that  it  would  appear  to  m«  to  be  a- 
ceedingly  unfortunate  were  any  other  resoli  to 
be  reached.  Tbe  defender's  husband,  who  koev 
all  about  the  work,  is  dead,  and  the  defender  it 
an  interval  of  ten  years -from  the  conclusion  A 
tbe  transactions  would  necessarily  be  quite  o- 
able  to  obtain  materials  for  her  defence." 

The  Sheriff  (Odtebib  Smith)  affirmed  ihb 
interlocutor,  "with  this  qualification,  that  tke 
pursuer  is  at  liberty  to  re-form  the  acooont  l^ 
exeerpting  the  payment  of  £50  to  Laidlaw  k  Sou, 
and  £29  to  Qarrie  k  Son,  and  any  other  disbnne- 
ments  made  by  him  on  behalf  of  the  deeeMtt 
Alexander  Oowie  ;  further,  in  respeot  it  appeiif 
that  two  sums  of  £30  and  £20  were  received  is 
loan  from  the  deceased  by  the  pursuer ;  .  .  •  • 
appoints  the  parties,  with  a  view  to  a  pioof  a 
these  points,  to  amend  respectively  tbe  reviisj 
condescendence  aud  revised  defences. " 

Proof  prout  de  jure  was  then  allowed  oo  thf 
points  specified  in  tbe  interlocutor  of  the  SbeoM. 

The  pursuer  appealed  to  tbe  Court  at  Seaam, 
and  argued- The  defender's  plea  of  preaciiptiga 
should  be  repelled — Ayttun  v.  Sttddart,  Feb.  4, 
1882,  9  B.  631  ;  Ersk.  iu.  7,  17;  JForth  Britii 
BailtMy  Company  v.  Smith  Sligo,  Dec.  30,  iSTSt 
1  B.  809 ;  WhyU  v.  Gurrie,  Dec  I,  1829,  » 
S.  154;  Wathenpoon  v.  Bendenm't  Trmitm, 
July  10,  1868,  6  Macph.  1052;  VaOaitei  t. 
Forbes,  June  27,  1879,  6B.  1099;  FMa-y.  Un, 
March  S,  1836,  14  S.  660.  The  avermenU  m  tt 
£50  and  £29  were  not,  as  the  Sheriff-SabaticM* 
thought,  allegations  of  loan;  they  wue  avc- 
ments  that  the  pursuer,  by  mandate  from  Ol> 
deceased,  had  advanced  money  for  him.  TW 
could  be  proved  by  parole— G^n(  t.  Ittmi^ 
December  10,  1881,  9  B.  257. 

The  respondent  argued — The  qninqaennial  pi^ 
scription  appUed  to  the  second  part  of  the  aeecaA 
It  applied  to  bargains  about  moveables,  aad  «■ 
entirely  applicable  to  such  a  caae.  Trisnud 
prescription   applied   to    the  varioDs    parts  of 
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Um  aocoTint  Bepamtely.  They  were  sepaiato 
tecoanu.  It  could  not  b«  said  that  there  was 
here  any  fonnal  contract  for  the  erection  of 
these  oontract  houses,  and  ao  written  contract 
wu  prodnced,  bat  it  was  a  separate  piece  of 
barineM  performed  npon  a  separate  gnbject  from 
that  saed  for  in  the  other  parts  of  the  account, 
end  fell  nnder  the  qninqBennial  prescription. 
Um  eontinoity  of  the  acoonnt  was  broken — 
VtOunpom,  supra  eit.;  Stewart  y.  Seott,  Feb- 
nuuy  28,  1844,  6  D.  889 ;  BeU's  Frin.  629 ; 
Ent  iii.  7,  20. 
At  idrising — 

LoiD  Ijca — ^Tbis  is  an  aotion  tor  payment  of  a 
joiner's  acoonnt,  commencing  in  Jane  1876,  and 
pnrpoiting  to  be  continaed  snbseqnent  to  Ifay 
1877  by  sundry  charges  for  work  done  and 
aateiials  supplied  in  May  1879,  in  Septentber 
1881,  in  March  1883,  in  Jaly  1884,  in  Aagnsi 
1885,  and  in  May  1886. 

The  Sheriff-Sabstituta  and  the  Sheriff  hare  held 
that  the  whole  acoonnt  prior  to  23rd  May  1879 
is  subject  to  the  triennial  prescription,  and  upon 
the  ground  that  the  charges  subsequent  to  June 
1873  most  hare  been  the  subject  of  special  con- 
tract and  arrangement,  in  which  riew  there  would 
be  a  period  of  more  than  three  years  between  the 
ehaiges  in  1875  and  the  later  portion  of  the 
aeeonni 

I  think  that  the  account  cannot  be  so  dealt 
with  upon  the  record  as  it  stands.  There  is 
nothing  in  the  character  of  the  acoonnt  for  June 
1876  and  for  the  period  from  9th  August  1876  to 
28th  May  1877  which  is  at  all  inconsistent  with 
the  pojsaer's  allegation  that  it  was  incurred  for 
woA  dk>ne  and  materials  supplied  by  the  pursuer 
in  the  ordinary  course  of  hia  business,  and  upon 
what  he  calls  a  running  account.  The  joiner 
work  upon  the  buildings  referred  to  is  not  alleged 
to  have  been  done  under  any  special  contract. 
Both  the  work  and  the  materials  are  charged  in  de- 
tail according  to  time  and  price.  I  therefore  think 
that  the  Sheriff- Substitute's  interlocutor  of  20th 
February,  and  also  the  interlocutors  of  the  Sheriff 
proceeding  npon  the  same  yiew  of  the  account, 
nnat  be  rvoalled. 

There  is,  however,  another  yiew  in  which  the 
account  is  said  to  be  prescribed.  It  is  pointed 
oat  that  if  the  items  charged  on  16th  August  188S 
— "  to  new  pail  and  handle,  Ss.  9d. " — and  4th 
May  1886 — "attendance  at  a  sale  of  furniture. 
Is.  6d." — should  be  struck  out,  prescription  has 
ran.-  For  the  action  was  not  raised  for  more 
than  thre«  yean  after  the  preceding  items  under 
date  July  1884. 

It  is  alleged  by  the  defender  that  these  two 
kst  items  are  not  due,  and  haye  been  inserted 
with  the  yiew  of  obviating  the  plea  of  presorip- 
tfcm.  This  raises  a  point  which  was  referred 
to  by  Lord  Neayes  in  the  case  of  Woihertpoon, 
(  Maoph.  1052,  and  I  think  that  the  course  there 
■oggested  should  in  substance  be  followed  by 
■Bowing  the  parties  a  proof  before  answer  as  to 
ihea«  items.  I  think  this  proof  must  be  taken 
More  the  plea  of  prescription  is  disposed  of. 

Another  question  is  raised  as  to  two  entries  in 
ike  account  charging  sums  of  £50  and  £29,  as 
gald  to  other  tradesmen  by  the  pursuer  on  behalf 
if  the  defender  for  work  dona  by  them  upon  the 
MDdinga  on  wUeb  the  pnrsner  was  employed  to 
lo  the  joiner  work,  and  prepare  the  plans  and 


speoifioations. 

The  parsner  produces  receipts  for  these  sums 
as  paid  by  him,  and  I  think  that  there  is  autho- 
rity for  holding  that  parole  proof  is  competent 
on  the  question  whether  the  disbursements,  so 
instructed,  were  made  upon  the  authority  of  the 
deceased  as  a  customer  of  the  pursuer — AnnancCi 
Trutteei,  7  Macph.  526  ;  Orant  v.  Fleming,  9  K. 
267. 

On  these  grounds  I  think  that  we  should  reoal 
the  interlocntor  of  20th  February  1888,  and  whole 
subsequent  interlocutors,  and  remit  to  the  Sheriff 
to  allow  the  parties  before  answer  a  proof  of 
their  ayermenta  on  record  as  to  the  last  two 
items  charged  in  the  account,  and  thereafter  to 
proceed  in  the  cause  as  may  be  just. 

LoBD  BuTBXBiTTKD  C1.ABK  and  the  Lobd  Jvb- 
TiOK-OucBK  concurred. 

The  Court  allowed  a  proof  before  answer  as  to 
the  averment  contained  in  the  defender's  fourth 
statement  regarding  the  two  last  items  of  the 
account. 

Oonnsel  for  the  Pursuer — Oomrie  Thomson — 
Khind.     Agent— "William  Oflloer,  S.S.O. 

Counsel  for  the  Defender  —  Oloag  —  Sym. 
Agent— William  B.  Kainnie,  S.S.O. 


HIGH  OOUST  OF  JUSTICIARY. 


Friday,  December  7. 

(Before  the  Lord  Jnstice-CIerk,  Lord  Rutherford 
Clark,  Land  ord  Lee.) 

m'farlane  (p.-f.  of  sheriff  court  at 
dunfermline)  v.  birrell. 

Juttieiary  Can*— Truck  Act  (1  and  2  Will.  IV. 
cap.  87),  seu.  2  and  23 — Deduction  from  Waget 
for  Home  Hent. 

Section  2  of  the  Truck  Act  (1  and  2  WUI. 
lY.  cap.  87)  prohibits  any  oontract  between 
an  employer  and  an  artificer,  by  which  pro- 
vision is  made  for  the  expenditure  of  wages 
due  to  the  latter. 

Section  28  provides  "that  nothing  herein 
contained  shall  extend,  or  be  construed  to 
extend,  to  prevent  any  employer  .  .  .  from 
demising  to  any  artificer,  &c.,  the  whole  or 
any  part  of  any  tenement  at  any  rent  to  be 
thereon  reserved  .  .  .  nor  from  making  or 
contracting  to  make  any  stoppage  or  deduc- 
tion from  the  wages  of  any  such  artificer  for 
or  in  respect  of  any  such  rent :  ...  Pro- 
vided always,  that  such  stoppage  or  deduc- 
tion .  ,  .  shall  not  be  in  any  case  made  from 
the  wages  of  such  artificer  unless  the  agree- 
ment or  contract  for  such  stoppage  or  de- 
duction shall  be  in  writing,  and  signed  by 
Buch  artificer." 

A  workman  was  employed  by  a  coal  com- 
pany, and  occupied  a  house  belonging  to 
them  npon  the  conditions-specified  in  certain 
regolations  issued  by  the  company,  which 
provided,    inter    alia,  that    "all    houses, 


Digitized  by 


Google 


n 


134 


The  Scottish  Law  Reporter.— Vol.  XXVI. 


rH'Ftelane  t.  Bbicn, 


J)«.  7, 1886. 


gardens,  Sco.,  leased  or  granted  to  workmen 
by  the  said  oompany  are  to  be  held  as  leased 
or  granted  only  doring  the  period  of  the 
workman's  engagement  nnder  artiole  1. 
Immediately  on  the  expiration  of  said  en- 
gagement, tiie  workman  mnst  remove  from 
the  subjects  let  to  him,  and  leave  the  same 
in  good  order.  Failing  removal,  he  will 
thereby  become  bonnd  to  pay  as  rent,  for  the 
subjects  oooapied  by  him,  the  som  ef  one  shil- 
ling for  each  day  orpartof  adayheshall  oconpy 
the  same  after  the  expiration  of  his  said 
engagement,  withont  prejadioe  nevertheless 
to  the  said  company  ejecting  the  said  work- 
man from  the  said  sabjects.  The  said  com- 
pany shall  be  entitled  to  retain  the  wages 
due  to  the  workman  until  the  terms  of  this 
artiole  are  fulfilled,  and  shall  also  be  entitled 
to  deduct  from  said  wages  such  sums  as 
shall  become  payable  by  the  said  workman 
nnder  this  article. "  Throughout  his  employ- 
ment the  workman  signed  pay-tickets,  which, 
after  acknowledging  receipt  of  wages,  con- 
tained the  following  words,  namely,  "  and  I 
hereby  authorise  yon  to  deduct  from  my 
wages  in  future,  so  long  as  I  am  in  your 
employment,  the  amount  of  my  house  rent." 
At  the  termination  of  his  employment  the 
workman  did  not  remove  from  his  house. 
His  wages  were  retained  nntil  he  removed, 
and  nltimatoly  a  portion  was  deducted  in 
part  satisfaction  of  the  debt  which  he  had 
incurred  by  occupying  the  house  after  the 
term  of  removal. 

A   complaint   was   brought    against    the 
manager  of  the  company  under  the  Truck 
Act,    and    the    Sheriff  -  Substitute    assoil- 
zied.     In  an  appeal  upon    a    case    stated 
— held  that  the  written  agreement  contained 
in    the   pay-ticket    did    not   authorise  the 
deduction  of    rent   from  wages  after   the 
employment  had  ceased,  and  further  that 
the  payment  stipulated  for  by  the  regulations 
after  the  termination  of  the  employment  was 
of  the  nature  of  liquidate  damages  for  breach 
of  the  contract  of  lease,  and  was  not  rent 
within  the  meaning  of  section  23  of  the 
Truck  Act. 
Oeorge  Birrell,  general  manager  for  the  Dun- 
fermline Coal    Company    of    the  Maircockhall 
Colliery,   in    the  parish    of   Dunfermline,    was 
charged  in  the  Sheriff  Court  of  Fifesbire,  at  Dun- 
fermline, at  the  instance  of  James  M'Farlane, 
.  Procurator-Fiscal  of  Conrt,  upon  a  complaint, 
under  the  Summary  Jurisdiction  (Scotland)  Acts 
1864  and  1881,  and  Criminal  Procedure  (Scot- 
land Act  1887,  which  set  forth  "  that  he  did  con- 
trary to  the  Act  1  and  2  Will.  IV.  chap.  87,  sec. 
2,  on  or  about  the  23rd  day  of  January  1888,  at 
the  colliery  office,  Maircockhall  aforesaid,  con- 
tract with  James  Lowe,  miner,  residing  at  Town- 
hill,  of  the  burgh  of  Dunfermline,  working  at 
said  colliery  during  the  fortnight  ending   8tb 
February  1888,  that  the  said  Dunfermline  Coal 
Company  should  be  entitled  to  retain  the  wages 
dne  to  the  said  James  howe  until  his  removal  on 
the  expiration  of  his  engagement  with  said  com- 
pany from  premises  that    had  been  leased  or 
granted  to  him  by  said  company  for  the  period  of 
his  said  engagement,  and  should  also  be  entitled 
to  deduct  from  said  wages  such  earn  as  should 
become  payable  by  the  said  James  Lowe  until 


such  removal  from  said  premises,  and  did  ther*. 
after,  contrary  to  said  section  of  said  Aot,enfane 
or  seek  to  enforce  said  contract." 

The  Sheriff-Substituto  (GmcEapix)  on  7th  Uiy 
1888,  having  repelled  oertain  objections  taken  to 
the  relevancy  of  the  complaint  and  heard  evid- 
enoe,  found  the  respondent  not  guilty. 

The  Procurator-Fiscal  took  an  appeal  to  the 
High  Court  of  Justioiary  on  a  case  sutad. 
In  the  case  the  following  facts  were  set  forth  n 
proved — "The  said  Oeorge  Birrell  was  genanl 
manager  for  the  Dunfermline  Coal  Company  h 
their  Muiroookhall  Colliery,  and  the  said  Jimei 
Lowe  was  a  miner  in  the  employment  of  the  aid 
company,  and  lived  in  a  house  belonging  to  the 
company.  The  Dunfermline  Coal  Gompm;, 
which  recently  took  over  the  business  of  anotlw 
coal  company  called  the  West  of  Fife  Coal  Gob- 
pany,  are  members  of  the  Fife  and  Clackmanms 
Coal  Owners'  Association.  That  asaodatiai 
adopted  in  1874  certain  regnlationsand  conditions 
of  employment,  copies  of  which  have  since  Ixei 
regularly  kept  posted  up  by  the  DanfetmliM 
Coal  Company  and  their  predecessors  in  con- 
spicuous places  at  their  collieries,  and  their  em- 
ployees have  been  requested  to  make  them- 
selves acquainted  with  their  contents.  Article  4 
of  the  regulations  is  as  follows : — *  AH  homes, 
gardens,  &c.,  leased  or  granted  to  woAmea  bv 
the  said  company  are  to  he  held  as  leased  « 
granted  only  during  the  period  of  the  workman! 
engagement  under  artiole  1.  Immediately  on 
the  expiration  of  said  engagement  the  woikmu 
must  remove  from  the  subjects  let  to  him,  sod 
leave  the  same  in  good  order.  Failing  lemonl, 
he  will  thereby  become  bound  to  pay  as  rent  foi 
the  subjects  occupied  by  him,  the  snm  of  one 
shilling  for  each  day  or  part  of  a  day  he  shall 
occupy  the  same  after  the  expiration  of  his  nid 
engagement,  without  prejudice  nevartbeleai  to 
the  said  company  ejecting  the  said  wcKksaa 
from  the  said  subjects.  The  said  company  slia3 
be  entitled  to  retain  the  wages  due  to  the  va^ 
man  until  the  terms  of  this  article  are  fulfilled, 
and  shall  also  be  entitled  to  deduct  from  sud 
wages  such  sums  as  shall  become  payable  by  the 
said  workman  under  this  article.'  ThrongiuHM 
his  employment  at  the  colliery  Lowe  signed  par- 
tickets  in  the  following  terms: — 'Beoeivad  pay- 
ment of  £  ,  being  in  full  of  all  wages  doe  tt 
me,  and  I  hereby  authorise  you  to  deduct  bam 
my  wages  in  future,  so  long  as  I  am  ia  your  ^ 
ploymeut,  the  amount  of  my  house  rent,  waiac 
and  school  rates,  the  usual  charges  for  medics) 
attendance,  and  for  sharpening  and  keeping  a 
order  my  working  tools,  also  the  price  of  coeb 
supplied,  and  any  cash  that  may  have  be«B  «i- 
vanced  to  me       '  Muiroockhall  Colliery,  1888.' 

"The  engagement  of  the  said  James  Lowe  «M 
by  the  fortnight,  and  on  or  about  25th  Jaaaaiy 
1888  he  contracted  with  the  said  George  Bunel 
to  continue  in  the  employment  of  the  said  ciat- 
pany  for  the  fortnight  ending  8th  Febmaiy  ■ 
formerly  upon  the  conditions  specified  in  aid 
article  4  of  the  regulations.  In  January  last  tkt 
men  employed  at  the  Dunfermline  Coal  Q»- 
pany's  collieries  gave  in  notices  that  their  <c- 
gagements  would  cease  on  Saturday  1 1th  Feb- 
ruary 1888,  which  was  the  pay-day  for  tU 
fortnight'ending  8th  February.  On  the  monoac 
of  11th  February  1888  a  notice  to  the  followi^ 
effect  was  posted  up  by  the  instructions  of  tla 
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■aid  0«OTge  Bimll,  -nz.,  'that  l2g.  would  be 
dadnoted  from  the  wages  of  the  workmen  living 
in  the  ooUiery  honsea.'    The  snm  of  128.  was 
fixed  by  the  adTice  of  the  law-agent  of  the  Ooal 
Owners'  Association  in  order,  on  the  one  hand, 
to  Tindioate  role  1,  and,  on  the  other  hand,  not 
to  press  too  heavily  on  the  men  by  the  retention 
of  a  larger  sum  from  their  wages.      Upon  Lowe 
applying  at  the  office  for  his  wages,  payment 
thereof  waa  refused  by  the  cashier,  acting  under 
the  inatmotiens  of  the  said  Oeorge  Birrell,  ex- 
cept nnder  deduction  of  12s.  as  above  mentioned, 
which  was  to  be  retained  for  rent  to  become  dne 
until  the  hoose  oconpied  by  Lowe  shonld  be 
vacated  in  terms  of  said  rale  4,     Lowe  refused  to 
accept  of  his  wages  nnder  said  deductions,  bnt 
after  some  negotiations  between  the  law-ngents 
for  the  ooal  owners  and  for  the  miners,  Lowe's 
wages,  leas  12s.,  were  on  15th  Febrnary  (along 
with  the  wages  of  several  other  men,  from  whom 
similar  deductions  were  made;  handed  by  the 
Coal  Owners'  law-agent  to  the  miners'  law-agent, 
and  afterwards  received    by  Lowe.     The  12s. 
kept  back  was  "nltimately  paid  to  Lowe  on  his 
Msmaing  work  about  three  weeks  after,  he  being 
charged  only  the  ordinary  rent  for  his  house 
daring  the  strike,  as  if  he  had  been  in  the 
employment  of  the  Dunfermline  Coal  Company 
throagbont."    The  ground  of  the  Sheriff-Snbsti- 
tate's  judgment  was  stated  to  be  "that  article  4 
of  the  said  general  regulations,  with  the  agree- 
ment contained  in  the  fortnightly  pay-tickets, 
■igned  by  Lowe,  did  not  constitute  a  contraven- 
tion of  the  statute  referred  to." 

The  questions  of  law  submitted  for  the  opinion 
of  the  Court  of  Justiciary  were — "  (1)  Whether 
the  complaint  set  forth  any  relevant  case  of  con- 
traTention  of  the  statute  libelled  7  (2)  Whether 
the  said  article  4  and  its  propoeed  enforcement 
by  the  said  Oeorge  Birrell  were  within  the  pro- 
hibition contained  in  the  second  section  of  the 
■aid  statnte.  (3)  Whether  the  said  article  4  and 
its  proposed  enforcement  by  the  said  George 
Biixell  were  within  the  exceptions  recognised  by 
the  S3rd  section  of  the  said  statnte  ?" 

By  the  Truck  Act  (1  and  2  WiU.  IV.  cap.  87), 
which  ii  entitled  "An  Act  to  prohibit  the  pay- 
ment in  certain  trades,  of  wages  in  goods,  or 
otherwise  than  in  the  corrent  coin  of  the  realm," 
section  2,  it  is  enacted — ' '  That  if  in  any  contract 
bocoafter  to  be  made  between  any  artificer  in  any 
of  the  trades  hereinafter  enumerated,  and  his 
employer,  any  provision  shall  be  made  directly 
or  indirectly  respecting  the  plaee  where,  or  the 
manner  in  which,  or  the  person  or  persons  with 
whom,  the  whole  or  any  part  of  the  wages  due  or 
to  beoome  dne  to  any  such  artificer  aball  be  laid 
out  or  expended,  such  contract  shall  be  and  is 
hereby  declared  illegal,  null,  and  void."  By  sec- 
tion 9  it  is  enacted — "That  any  employer  ofrany 
artificer  in  the  trades  hereinafter  enumerated 
who  shall,  by  himself,  or  by  the  agency  of  any 
other  person  or  persons,  directly  or  indirectly 
enter  into  any  contract  or  make  any  payment 
hereby  declared  illegal,  shall  tor  the  first  offence 
forfeit  a  som  not  exceeding  ten  pounds  nor  less 
than  five  pounds,  and  for  the  second  offence  any 
nun  not  exceeding  twenty  pounds  nor  less  than 
ten  ponnds,  and  in  the  case  of  a  third  offence  any 
wnd^  employer  shall  be  and  be  deemed  guilty  of 
a  misdemeanonr,  and  being  thereof  convicted, 
shall  be  poniihed  by  tine  only,  at  the  discretion 


of  the  Court,  so  that  the  fines  shall  not'  in  any 
case  excoeed  the  sum  of  one  hundred  pounds." 
By  section  23  it  is  enacted — "That  nothing  here- 
in contained  shall  extend  or  be  construed  to  ex- 
tend to  prevent  any  employer  of  any  artificer, 
or  agent  of  any  such  employer  .  .  .  from  demis- 
ing to  any  artificer,  workman,  or  labourer  em- 
ployed in  any  of  the  trades  or  occupations 
enumerated  in  this  Act,  the  whole  or  any  part  of 
any  tenement  at  any  rent  to  be  thereon  reserved; 
.  .  .  nor  from  maidng  or  contracting  to  make 
anystoppage  or  deduction  from  the  wages  of  any 
such  artificer  for  or  in  respect  of  any  such  rent : 
.  .  .  Provided  always,  that  such  stoppage  or  de- 
duction .  .  .  shall  not  be  in  any  case  made  from 
the  wages  of  8n<!h  artificer,  unless  the  agreemeat 
or  contract  for  such  steppage  or  dednction  shall 
be  in  writing,  and  signed  by  such  artificer." 

Argued  for  the  appellant — The  only  defence 
available  to  the  respondent  rested  upon  section 
23  of  the  Act  1  and  2  WiU.  17.  cap  87.  To  suc- 
ceed in  that  defence  the  respondent  must  show 
(1)  that  what  was  deducted  in  this  case  from  the 
workman's  wages  was  rent  within  the  meaning 
of  the  section,  and  (2)  that  there  was  a  contract 
in  writing  to  submit  to  that  deduction.  He 
failed  on  both  points.  (1)  The  word  "rent"  in 
the  section  meant  rent  in  respect  of  lawful  occu- 
pation. What  was  in  question  here  was  not  such 
rent,  bnt  pactional  damages  in  respect  of  the 
workman  continuing  to  occupy  in  defiance  of  his 
landlord  without  right.  (2)  There  was  no  written 
contract  authorising  the  deduction.  The  con- 
tract founded  on  was  the  receipt  for  wages.  By 
the  receipt  the  workman  authorised  the  respon- 
dent "to  deduct  from  my  wages  in  future, 
so  long  as  I  am  in  your  employment,  the  amount 
of  my  house  rent."  That  could  not  refer  to 
anything  falling  due  after  the  employment 
ceased.  Nor  could  it  refer  to  anything  falling 
due  "  as  rent "  nnder  the  special  stipulations  of 
article  4  of  the  regulations,  for  that  article  was 
not  referred  to.  It  referred  only  to  ordinary 
house  rent  during  the  employment. 

Argued  for-  the  respondent — (1)  What  was 
deducted  was  rent  within  the  meaning  of  section 
23  of  the  Act.  '  Article  4  of  the  regulations,  under 
which  it  became  payable,  set  forth  that  the  work- 
man should  be  bound  to  pay  it  "as  rent."  The 
expression  "rent"  was  applicable,  and  was  in 
practice  applied,  to  a  payment  to  be  made  after 
the  termination  of  the  occupation  of  a  subject  as 
fixed  by  agreement — Juridical  Styles,  i.  (Herit- 
able Bights),  p.  579.  The  manner  in  vhicb  the 
word  was  used  in  section  23  showed  that  snch  an 
interpretation  was  contemplated.  The  words 
"any  such  rent"  used  in  the  section  meant  "  rent 
for  any  period."  (2)  The  deduction  was  provided 
for  by  written  agreement.  The  "house  rent" 
authorised  to  be  deducted  by  the  receipt  was 
"  house  rent"  falling  dne  under  the  contract  of 
service.  That  contract,  as  set  forth  in  the  case, 
was  made  "  upon  the  conditions  specified  in  said 
article  4  of  the  regulations. " 

At  advising — 

Loan  RuTKKBFUBD  CI.ABK — Jsmes  Lowe  was 
employed  as  a  collier  by  the  Dunfermline  Coal 
Company,  and  it  appears  that  while  he  was  in 
their  employment  he  leased  a  honse  belonging  to 
the  company  at  a  certain  rent.  His  engagement 
was  by  the  fortnight,  and  was  made  in  terms  of 
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artiole  4  of  the  legolatioDs  adopted  by  the  com- 
pkoy  in  1874.  From  that  article  it  appears  (first) 
that  the  honse  which  he  oocapied  was  leased  to 
him  only  during  the  period  of  his  employment ; 
(iiecond;  that  he  was  bound  to  remove  from  it 
immediately  on  the  expiration  of  his  engagement; 
(third)  that  he  was  bound  to  pay  a  shilling  a-day 
(or  each  day  that  he  should  occupy  it  after  the 
term  of  remoyal;  and  (fourth)  that  the  "com- 
pany shall  be  entitled  to  retain  the  wages  due  to 
the  workman  until  the  terms  of  this  artiole  are 
fulfilled,  and  shall  also  be  entitled  to  deduct  from 
said  wages  such  sums  as  shall  become  payable  by 
the  said  workman  under  this  article. "  The  effect 
of  this  last  stipulation  is  that  the  wages  earned 
at.  the  termination  of  his  engagement  were  not 
payable  till  he  removed  from  his  house,  and  thus 
there  was  left  in  the  hands  of  the  employers  a 
fund  from  wliich  they  could  deduct  such  moneys 
as  were  due  by  him  if  he  did  not  remove  at  the 
appointed  term. 

Lowe  gave  notice  that  his  engagement  should 
cease  on  Saturday,  11th  February  1888,  but  he 
did  not  then  remove  from  his  house.  The  stipu- 
lation which  I  have  just  quoted  was  enforced 
against  him.  His  wages  were  retained  until  he 
removed,  and  ultimately  a  portion  was  deducted 
in  part  satisfaction  of  the  debt  which  he  had 
incurred  by  occupying  the  honse  after  the  term 
of  removal.  A  complaint  was  brought  for  breach 
of  the  Truck  Act.  The  Sheriff-Substitate  assoil- 
zied. A  case  has  been  stated,  and  we  are  now 
asked  to  determine  whether  his  judgment  was 
right. 

It  is  plain — and  indeed  it  was  admitted— that 
the  agreement  contained  in  the  regulations  is  a 
breach  of  the  2nd  section  of  the  Truck  Act. 
For  it  is  a  contract  between  an  artifloer  and  his 
employer,  by  which  provision  is  made  for  the 
expenditure  of  wages  due  to  the  artificer.  But 
the  respondeat  maintains  that  it  is  taken  out  of 
the  operation  of  the  2nd  section,  in  respect  that  it 
is  an  agreement  permitted  by  the  23rd,  as  being 
an  agreement  for  the  deduction  of  rent  from 
wages  due  to  the  artificer. 

In  order  to  make  out  this  defence  two  things 
are  requisite — (First)  that  the  agreement  shall  be 
in  writing,  and  (second)  that  the  rent  which  is 
to  be  deducted  from  the  wages  shall  be  rent 
within  the  meaning  of  the  statute. 

The  written  agreement  on  which  the  re- 
spondent relies  authorises  the  employer  "to 
deduct  from  my  wages  in  future,  so  long  as  I  am 
in  your  employment,"  house-rent,  taxes,  ko.  I 
am  unable  to  hold  that  this  is  an  agreement  to 
deduct  rent  from  wages  after  the  employment 
has  ceased.  It  is  in  operation  only  so  long  as 
the  employment  continues,  and  it  ceases  with  the 
employment,  for  the  words  "  so  long  as  I  am  in 
your  employment"  qualify  the  verb  "deduct," 
and  in  my  opinion  limit  the  agreement  to  the 
period  of  the  employment. 

This  is  perhaps  sufficient  for  the  decision  of 
the  case.  But  we  may,  I  think,  also  consider 
the  general  question  which  was  argued  to  us. 

The  23rd  section  enacts  that  nothing  contained 
in  the  statute  shall  prevent  an  employer  "  from 
demising  to  any  artificer  a  tenement  at  any  rent 
to  be  thereon  reserved,  and  from  making  or 
contracting  to  make  any  stoppage  or  deduction 
from  the  wages  of  any  such  artifloer  for  or  in 
respect  of  any  such  rent."    The  question  is, 


WhAt  is  the  meaning  of  the  word  "  rent"  as  it 

is  used  in  this  section  ?  Does  it  cover  the  enm 
stipulated  for  the  oconpation  of  the  tenement 
after  the  period  of  removal,  and  when  the  right 
to  occupy  has  ceased. 

The  words  of  the  statute  are,  "demising  a 
tenement  at  any  rent  to  be  reserved  thereon." 
To  demise  is  a  technical  phrase  of  English  lav. 
I  take  its  Scottish  equivalent  to  be,  to  l«t  on 
lease,  and  the  parties  were  agreed  that  this  m 
its  meaning.  It  therefore  appears  from  the  veiy 
words  of  the  statute  that  the  rent,  and  the  only 
rent  which  may  be  deducted  from  wages,  is  the 
rent  which  is  reserved  on  a  demise  or  due  under 
a  lease.  Money  which  is  not  due  imder  a  lease 
is  not  rent  within  the  meaning  of  the  statute. 
Bent  is  the  money  payment  reserved  on  4iie 
demise  or  payable  by  the  lease  for  the  possession 
under  the  demise  or  lease.  There  can  be  no  rent 
where  there  is  no  lease,  and  no  rent  can  beoome 
due  after  the  lease  has  come  to  an  end. 

The  respondent  midntaiued  that  the  snm  de- 
ducted from  wages  satisfied  these  conditions.  It 
is  called  rent  by  the  contracting  parties.  That 
is  not  material,  for  it  does  not  become  rent  merely 
because  it  is  so  named.  The  true  plea  in  defenoe 
is  that  it  is  due  under  a  lease  and  for  the  ocon- 
pation of  the  subject  let,  and  therefore  that  it  is 
rent  within  the  meaning  of  the  statute. 

But  when  the  agreement  is  examined  it  is  plain 
that  the  money  is  not  due  under  a  lease.  It  did 
not  begin  to  beoome  dne  until  the  only  lease 
which  existed  came  to  an  end,  and  though  it  may 
be  due  in  respect  of  the  occupation  of  the  sub- 
ject which  had  been  let,  it  is  not  due  in  respect 
of  occupation  under  a  lease.  It  is  due  because 
the  lease  had  come  to  an  end,  and  because  the 
tenant  continued  in  the  illegal  occupation  of  the 
subject.  It  is  due  no  doubt  by  contract,  bnt  the 
contract  under  which  it  is  dne  is  wholly  apart 
from  the  lease.  For  it  did  not  come  and  oonid 
not  come  into  operation  until  the  lease  with 
which  it  was  associated  had  terminated.  For 
these  reasons  I  cannot  hold  the  money  which  was 
thus  payable  to  be  rent  in  any  ordinary  or  legal 
sense  of  that  word,  or  to  be  rent  within  the  mean- 
ing of  the  Act. 

If  we  pursue  the  inquiry  we  oan  easily  deter- 
mine what  it  truly  is.  We  are  not  told  the 
amonnt  of  the  rent  payable  by  Lowe,  but  it  is 
plain  enough  that  a  shilling  a-day  was  greatly  in 
excess  of  it.  If  it  were  not,  the  stipulation  wonld 
not  effect  its  purpose,  viz.,  to  enforce  removal 
by  making  it  too  costly  for  the  tenant  to  remain 
in  possession.  The  stipulation  is  penal  in  snb- 
stance  though  not  in  form,  and  the  money  dne 
under  it  is  in  fact  and  in  law  nothing  else  than 
liquidate  damages  for  a  breach  of  the  oontiaat 
of  lease. 

I  Jiold  therefore  that  there  has  been  a  viola- 
tion of  the  Act.  The  Legislature  permitted  the 
employer  to  deduct  rent  according  to  the  ordi- 
nary nteaniug  of  that  term,  in  order  that  he 
might  recover  from  the  artificer  what  was  due 
in  respect  of  his  occupation  of  the  tenement 
under  his  lease.  I  do  not  think  that  it  was  in- 
tended that  the  statute  should  be  used  as  a  means 
of  enforcing  removal  or  recovering  damages. 

LoBD  Lkb— I  concur,  and  would  only  add  that 
there  is  a  narrower  ground  on  which  I  arrive  at 
the  same  result. 
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By  the  23rd  section  of  the  statnte  it  is  enacted 
that  nothing  therein  contained  gball  extend  to 
prerent  any  employer  making  or  contracting  to 
make  any  stoppage  or  deduction  from  the  wages 
of  any  artificer,  workman,  or  labonrer  employed 
in  any  of  the  enomerated  occapations. 

My  opinion  is,  that  in  order  to  be  within  that 
aeotion,  and  so  saved  from  the  operation  of  the 
Blatate,  the  rent  referred  to  in  the  contract  mnst 
be  rent  dne  by  a  person  "  employed." 

The  payment  in  respect  of  which  the  dedno- 
tion  refened  to  in  this  case  was  to  be  made  was 
not  rent  dne  by  a  person  employed,  bnt  a  snm 
alleged  to  be  dne  in  name  of  rent  by  a  person  who 
bad  ceased  to  be  employed  as  such  artificer  or 
workman,  and  in  respect  of  his  having  thereby 
become  bound  to  remove  or  pay  that  amount. 

I  think  that  such  a  contract  is  not  saved  by 
olanse  23  from  the  operation  of  the  statute. 

IiOKD  JosTioB-CiJCBK— I  ooncur  in  the  opinion 
of  Lord  Butherfurd  Clark  in  its  entirety.  I 
think  it  is  plain  that  the  object  of  the  form  of 
regulations  adopted  at  this  colliery  was  if  pos- 
sible to  bring  this  practical  arrangement  for  a 
charge  of  Is.  per  cUy  within  sec.  23  as  being 
"Tent."  With  that  view  article  4  of  the  regula- 
tions was  framed.  I  think  it  is  plain  that  the 
sum  is  not  rent  in  the  sense  of  sec.  23,  but  is  a 
deduction  intended  to  cover  a  sum  for  the  retain- 
ing of  bis  house  by  the  miner  when  he  has  no 
right  to  it  as  a  tenant,  he  having  ceassd  to  be 
in  the  employment,  and  therefore  having  no 
right  to  remain.  But  sec.  23  only  refers  to  an 
arrangement  under  which,  9s  part  of  the  contract, 
the  employer  provides  a  house  for  the  workman, 
and  becomes  entitled  to  deduct  rent  which  has 
become  dne  at  the  date  of  the  deduction,  and  noth- 
ing more.  It  does  not  empower  the  employer  to 
deduct  for  future  occupation  of  a  house,  whether 
by  agreement  for  lease  or  otherwise.  The 
consent  in  the  receipt  given  by  the  workman  in 
this  case,  that  the  employer  shall  deduct  from 
his  wages  his  "house  rent,"  is  a  perfectly  com- 
petent contract  under  sec.  28.  It  is  nothing 
more  than  an  arrangement  that  the  house  rent 
which  has  become  due  shall  be  kept  by  the 
master  at  settling  time.  It  means  no  more.  If 
it  did  mean  more — if  it  meant  a  consent  to  deduc- 
tion as  specified  in  article  4  of  the  regulations — it 
would  not  fall  under  sec  23,  and  would  be  ille- 
gal under  sec.  2.  I  therefore  think  that  the  first 
two  questions  should  be  answered  in  the  afflrma- 
tiye,  and  the  third  in  the  negative. 

The  Oonit  found  that  article  4  of  the  regula- 
tions and  its  proposed  enforcement  by  the 
respondent  were  prohibited  by  the  2nd  section 
of  the  statnte,  and  were  not  within  the  excep- 
tions recognised  by  the  23rd  section. 

Goonsel  for  the  Appellant — D.-F.  Mackintosh 
—Wallace.      Agent —  James  Auldjo  Jamieson, 

W.8. 

Coansel  for  the  Bespondent — J.  A.  Beid — 
Shaw.    Agents— Wallace  &  Begg,  W.8. 


OOUET    OF   SESSION. 

Friday,  December  7. 

FIRST    DIVISION. 

[Sheriff  of  Lanarkshire. 
STBANG  V.  BAIK. 

Hon* — Loan — Injur}/  while  in  Sorrouer'$  Out- 
tody — Reparation — Onus — Ditcliarge  of  Onus. 
When  an  article  is  lent  in  good  condition 
and  is  returned  damaged,  th^  onvt  is  on  the 
borrower  to  show  (1)  that  all  due  care 
was  taken  of  the  article,  and  (2)  that  it  was 
not  nsed  for  any  other  purpose  than  that  for 
which  it  was  lent. 

While  the  borrower  of  a  horse  was  driving 
it  along  a  road  the  horse  fell,  and  sustained 
severe  injuries.     In  an  action  by  the  owner 
against  the  borrower   it  was   proved  that 
the  road  where  the   accident  occurred  was 
level  and  free  from  stones ;  that  at  the  time 
of    the    accident   the    defender    had    been 
driving  at  a  moderate  pace  and  with  tight 
reins ;  that  the  horse  had  general  weakness 
of  the  fore  parts,   and   that  he  had  also 
at  various  times  suffered  from  the  effects  of 
bad  shoeing.     Held  that  the  defender  had 
observed  reasonable  care  in  using  the  horse, 
and  that  the  accident  was  not  caused  by  his 
fault,  and  the  defender  therefore  OMoOgied. 
William  Bain,  Wharrie  Honse,  Hamilton,  raised 
an  action  in  the  Sheriff  Court  of  Lanarkshire  at 
Hamilton   against   Bobert    Strang,    Strathmore, 
Hamilton,  concluding  for  payment  of  £36, 18s.  3d., 
the  value  of  a  cob  lent  by  the  pursuer  to  the 
defender,  and  which  the  pursuer  averred  had 
been  injured  through  the  recklessness  or  negli- 
gence of  the  defender.     In  the  proof  allowed  by 
thS^beriff-Substitnte  the  following  facts  were 
estsblished^-On  Srd  June  the  defender  got  the 
loan  of  the  pursuer's  horse  to  drive  himself  and 
his  friend,  a  Mr  Begg,  to  Blackwood,  abont  nine 
miles  from  Hamilton.     With  the  pursuer's  con- 
sent the  horse  was  yoked  to  a  two-wheeled  cart, 
although  before  that  time  it  bad  been  driven  by 
the  pursuer  in  a  four-wheeled   dog-cart.     The 
horse  performed  the  journey  to  Blackwood  in 
safety,  bnt  when  returning  in  the  evening  he  fell 
and  seriously  injured  his  knees. 

The  account  of  the  accident  as  given  by  the 
defender  is  as  follows: — "The horse  was  in  good 
condition  when  we  got  it,  as  far  as  I  know,  and 
went  quietly  to  Blackwood.  We  drove  direct  to 
Blackwood  from  Hamilton.  We  stabled  at  the 
farmhonse,  and  started  to  return  abont  seven 
minutes  past  nine  in  the  evening.  It  was 
in  the  beginning  of  June.  It  was  not  dark.  The 
horse  came  down  about  a  hundred  or  a  hundred 
and  fifty  yards  on  the  Hamilton  side  of  Avon 
Bridge.  That  would  be  about  a  quarter-past 
ten.  I  cannot  say  the  distance  between  Black- 
wood and  Hamilton.  I  think  it  must  be  abont 
nine  miles.  Avon  Bridge  is  just  at  the  entrance 
to  Hamilton.  I  was  driring  when  the  horse  fell. 
I  was  driving  carefally,  Mr  Begg  and  I  were 
alone  in  the  machine.  We  were  both  pitched 
ont.     The  machine  was  damaged,  and  so  was  the 
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horse.  It  was  a  dog-oort.  I  shonld  s^y  we  were 
driying  six  or  seven  miles  an  hour  when  the 
horse  fell.  I  was  not  driving  with  a  loose  rein. 
The  horse  had  leather  padding  on  his  sole. 
There  was  no  stone  in  his  foot.  When  I 
examined  the  ground  I  thonght  it  was  a  stone 
that  had  made  him  fall.  I  examined  the  ground 
to  see  if  there  were  loose  stones  just  at  the  place 
where  the  horse  fell.  I  did  not  see  any  loose 
stones.  I  saw  a  soar  on  the  road.  I  saw 
nothing  in  the  state  of  the  road  which  wonld 
acconnt  for  the  horse  coming  down.  ...  I 
have  been  in  the  habit  of  driving  for  twenty- 
three  years,  or  thereabout,  occasionally.  As 
a  mle,  when  I  have  occasion  to  hire,  I  always 
drive.  I  have  a  knowledge  of  horses  in  a  generial 
way.  When  the  accident  happened  I  was  cer- 
tainly driving  as  carefully  as  I  conld.  I  was 
thrown  or -pulled  out  of  the  machine.  I  had 
most  decidedly  a  firm  hold  of  the  reins  when  the 
beast  stumbled.  I  think  it  was  the  tumble 
forward  pulling  the  reins  that  pulled  me  out. 
There  was  no  indication  whatever  of  a  stumble 
before  falling.  It  tumbled  forward  without  the 
slightest  warning." 

Begg's  evidence  corroborated  this  account.  He 
deponed — "Coming  home,  when  near  to  Avon 
Bridge,  th«  horse  came  down.  We  were  not 
driving  quickly  at  the  time.  We  were  going  at 
what  you  might  call  a  dog's-trot — a  good  trot. 
Mr  Strang  was  driving.  He  made  an  examina- 
tion to  see  if  there  was  anything  on  the  road 
which  conld  account  for  the  horse  coming  down. 
I  think  he  said  he  had  found  a  slip,  as  if  the 
horse  had  placed  his  foot  on  a  stone.  I  do  not 
know  that  there  were  any  loose  stones.  There 
was  nothing  that  I  saw  in  the  state  of  the  road 
to  account  for  the  horse  coming  down.  My  opi- 
nion was  that  the  horse  had  fallen  asleep.  I  do 
not  think  it  was  going  at  a  trot  of  six  or  seven 
miles  an  hour.  It  was  not  much  mora  than  a 
walk.  We  were  not  driving  with  a  loose  rein. 
Mr  Strang  had  a  good  catch  of  the  horse  any 
time  I  saw  him.  The  horse  was  cut  on  the 
knees,  and  bleeding.  .  .  .  Before  coming  to  the 
spot  where  the  accident  happened,  Mr  Strang 
said,  as  he  did  not  like  to  take  the  horse  in 
heated,  he  wonld  give  it  plenty  of  time  and  go 
slowly  home.  This  was  immediately  after  going 
down  the  hill,  300  or  400  yards  before  where  the 
accident  happened.  There  was  nothing  suggested 
itself  to  me  at  the  time  as  a  reason  for  the  horse 
stumbling.  Mr  Strang  seemed  to  be  driving  as 
carefully  as  he  had  be^  doing  all  day. " 

Donald  Bain,  the  pursuer's  brother,  deponed  aa 
follows — "I  have  also  seen  it  going  lame  from  a 
shoe  being  put  on  too  tight.  It  does  come  to 
this,  that  while  my  brother  had  the  horse,  we  had 
frequently  to  complain  of  it  going  lame.  It 
seemed  to  be  an  unfortunate  horse  in  that  re- 
spect, but  there  was  nothing  at  all  wrong  with 
itself.  For  a  month  or  two  before  the  accident 
it  was  shod  with  leather  pads  on  its  soles.  From 
the  fact  that  it  was  rather  big  in  the  frog  of  the 
foot,  stones  got  in,  and  Air  Copeland,  the  sheer, 
advised  padding  to  prevent  this.  Any  time  it 
went  lame  it  was  caused  by  improper  shoeing." 

The  pursuer  deponed — "Four  or  five  months 
after  my  purchase  (of  the  horse)  he  was  attended 
by  Mr  Hamilton,  the  veterinary  surgeon.  He  was 
lame.  I  do  not  know  the  cause.  He  was  attended 
in  our  own  stable.    He  was  three  to  four  weeks 


lame.  I  never  heard  such  a  thing  that  the  illness 
was  from  slipping  the  shoulder.  I  do  not  know 
what  slipping  the  shoulder  ijs.  I  am  aware  thera 
was  a  dispute  as  to  the  lameness.  Some  said  it 
was  in  the  foot ;  others  said  it  was  in  the 
shoulder.  Mr  Hamilton  said  at  the  time  he  conld 
not  understand  where  the  horse  had  got  lame, 
but  it  must  have  occurred  by  pulling  too  hard, 
or  something  of  that  kind.  Mr  Hamilten  ope- 
rated upon  the  shoulder. " 

James  B,  Hamilton,  veterinary  snrgeon,  de- 
poned— "I  attended  the  horse  once  while  with 
Mr  Bain.  It  was  very  shortly  after  Mr  Bain  pur- 
chased it.  He  was  then  suffering  from  a  little  ov«r- 
ezertion.  He  was  a  good  while  in  the  stable.  We 
found  it  necessary  to  blister  him,  and  until  the 
marks  of  the  treatment  had  gone  away  I  think 
ke  was  not  sent  out.  That  would  be  about  six 
weeks.  We  blistered  him  on  the  shoulder.  It 
was  not  a  case  of  slipping  the  shoulder.  Shoulder- 
slipping  is  a  very  different  matter.  I  conld  not 
confuse  the  two.  I  do  not  think  that  ailment 
depreciated  the  value  of  the  horse  after  he  got 
better.  It  was  a  sprain  on  the  muscles  from  too 
long  a  journey  by  a  young  horse,  and  I  believe 
the  muscles  would  be  as  good  as  ever.  I  had 
the  horse  a  fortnight  or  three  weeks  before  I 
sold  it  to  Mr  Bain." 

David  Cran,  horse-dealer,  deponed — "I  bad 
seen  the  horse  before,  and  I  thonght  he  had  been 
what  we  call  'junked'  in  the  fore — that  is,  the 
muscles  strained.  It  was  not  a  slipped  shoulder. 
It  was  just  general  weakness  of  the  fore  parts. " 

The  pursuer  pleaded,  inter  alia — "(2)  That  as 
the  cob  had  been  rendered  useless  for  the 
pursuer's  purposes  by  the  injuries  it  had  sustained 
through  the  defender's  fault,  he  was  bound 
to  pay  the  pur8n.er  the  damage  sustained  by 
him." 

The  defender  pleaded,  inter  aUa — "(2)  That 
as  the  horse  had  not  been  injured  through 
the  recklessness  or  negligence  of  the  defender, 
be  was  not  responsible  for  any  loss  which 
the  pursuer  had  sustained. " 

The  Sheriff-Substitute  (Bibioe)  pronoonoed 
the  following  interlocutor: — "Fhids  that  the 
pursuer's  horse  was  injured  while  on  loan  to 
the  defender,  and  that  the  defender  has  not 
proved  he  used  all  reasonable  care :  Finds  in 
law  that  the  defender  is  liable  in  damttges,  &o. 

"Note. —  .  .  .  The  law  is  that  a  borrower 
mnst  take  all  reasonable  care,  and  prove  that  he 
has  done  this.  In  WOton  v.  Orr,  1879,  7  B.  266^ 
the  Lord  Justice-Clerk  Monereiif  mid — "Die 
hirer  of  an  article  under  the  contract  of  location 
is  under  an  obligation  to  restore  the  commodity 
in  like  good  condition  as  that  in  which  he 
received  it.  If  the  subject  of  the  contract  perish 
without  fault  on  the  part  of  the  hirer,  it  perishes 
to  the  owner,  and  the  hirer  is  sufficiently 
discharged  of  his  obligation  if  he  have  taken 
reasonable  care  of  it.  But  if  the  subject  of 
the  contract  be  not  restored  in  like  good  condi- 
tion as  that  in  which  it  was  received,  there 
is  a  certain  bnrden  of  proof  laid  on  the  hirer. 
He  must  show  the  cause  of  injury  or  death,  and 
at  least  produce  prima  fade  proof  that  the  cause 
was  one  for  which  he  was  not  responsible.'  And 
Lord  Gifford  says  the  same  burden  lies '  on 
all  parties  who  under  any  other  contract  get  the 
entire  use,  custody,  and  control  of  another 
person's  property. 
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"  The  iMint  is  nanow,  as  the  direct  evidence 
is  that  the  defender  was  driving  carefully,  and 
'with  a  tight  rein,  and  ^a  Mr  Begg's  surmise  that 
the  horse  had  fallen  asleep  is  inconsistent  with 
his  evidence  that  it  was  driven  at  a  fair  pace 
until  within  three  hundred  or  four  hundred 
yards  of  the  spot  where  it  fell,  but  I  cannot  hold 
that  the  defender  has  acquitted  himself  of  the 
burden  thrown  on  him.  There  is  nothing  to 
account  for  the  horse  falling.  The  road  was 
practically  level,  there  was  no  stone  in  the 
neighbourhood,  and  the  horse's  feet  were  soled 
with  leather  so  that  a  stone  would  not  so  probably 
cause  it  to  stumble.  Nor  has  the  defender 
attempted  to  prove  that  the  horse  was  liable  to 
fall,  or  that  a  horse  will  fall  without  cause 
if  driven  with  proper  care."  .  .  . 

On  24th  May  1888  the  Sheriff  adhered  to  this 
interlocutor. 

The  defender  appealed,  and  argued  that  the 
evidence  showed  that  the  horse  was  weak  on  its 
fore  legs,  and  so  had  a  tendency  to  fall ;  the  evi- 
dence further  showed  that  the  defender  bad  taken 
all  possible  care  of  the  horse,  and  the  accident 
was  not  caused  by  carelessness  or  recklessness  on 
bis  part.  The  law  was  settled  in  the  cases  of  Pyper 
Y.  Thomson,  February  4, 1843,  6  D.  498 ;  PvUari 
V.  Walker,  July  18,  1868,  20  D.  1288 ;  Wilton 
T.  Orr,  November  22,  1879,  7  B.  266. 

The  respondent  argued  that  the  onus  of  show- 
ing that  all  reasonable  care  had  been  taken  of  the 
horse  lay  on  the  defender.  He  had  received  the 
horse  in  a  sound  condition  and  had  returned  it 
severely  injured ;  and  apart  from  the  account 
given  by  himself  and  his  friend  of  how  the  ac- 
cident oconired,  there  was  no  evidence  to  sop- 
port  their  story.  In  these  circumstances  it  ooold 
not  be  said  that  the  defender  had  discharged  the 
oniu  that  lay  upon  him,  and  he  was  accordingly 
liable  in  the  sum  sued  for — Boberiion  v.  Ogle, 
June23,  1809,  F.G. 

At  advising — 

IioBD  Pbssxdeht — In  this  case  the  defender 
borrowed  a  horse  from  the  pursuer  for  the  pur- 
pose of  driving  from  Hamilton  to  a  place  called 
Blackwood,  about  nine  miles  therefrom,  and 
back  again.  It  was  argued  tliat  the  loan  of  the 
horse  was  not  entirely  a  gratuitous  matter,  as  it 
was  thought  that  a  Mr  Begg,  who  was  accompany- 
ing the  defender,  might  be  a  possible  purchaser, 
as  he  was  lookii)g  out  for  a  horse  at  the  time.  I 
do  not  think,  however,  that  this  suggestion  has 
been  in  any  way  established  by  the  evidence,  so, 
in  dealing  with  the  case,  I  sb^  view  the  loan  as 
an  entirely  gratuitous  one.  But  there  are  cer- 
tain conditions  which  rule  a  contract  such  as  that 
now  before  us,  and  one  of  these  is  that  the  article 
lent  must  not  be  used  for  any  other  purpose  than 
that  for  which  its  owner  loaned  it ;  and  another 
is  that  the  borrower  shall  take  all  reasonable  care 
of  the  article  lent.  Now,  as  to  the  first  of  these 
conditions,  we  have  the  evfdence  of  the  defender 
and  also  of  his  friend,  Mr  Begg,  both  as  to  what 
took  place  on  the  road  to  Bladcwood,  and  also  as 
to  what  happened  there,  and  oq  the  way  back,  up 
to  the  time  when  the  accident  occurred— [iZu 
Lordship  here  read  the  passages  quoted  above  from 
the  evidence  of  the  defender  and  the  witness  Begg]. 
From  all  this  it  appears  that  the  horse  was, 
from  the  time  when  the  defender  received  it 
down  to  the  moment  when  the  accident  occurred, 


being  used  by  the  defender  for  the  purpose  fat 
which  it  was  lent  to  liim  by  the  pursuer.  But 
further,  if  we  are  to  believe  the  evidence  of  the 
defender  and  his  friend  Mr  Bain — and  there  is 
not  the  slightest  suggestion  that  their  account  of 
what  took  place  is  not  entirely  to  be  relied  on — 
then  it  is,  I  think,  clear  that  at  the  time  when 
the  accident  occurred  the  defender  was  taking 
all  reasonable  care  of  the  horse,  and  that  this  un- 
fortunate occurrence  was  not  attributable  to  any 
carelessness  or  neglect  upon  hid  part. 

It  has,  however,  been  urged  by  the  defender  as  ac- 
counting for  the  accident  that  the  horse  was  suf- 
fering from  acbronio  weakness  of  the  forearm,  and 
that  this  weakness  was  known  both  to  the  pur- 
suer and  to  Mr  Hamilton,  the  veterinary  surgeon, 
from  whom  the  pursuer  purchased  the  horse,  and 
who  attended  him  for  lameness  shortly  after  the 
pursuer  bought  him.  On  this  matter  Mr  Bain 
in  cross-examination  says — [Sis  Lordship  here 
read  the  passage  from  the  e/videnee  of  the  pursuer 
above  gvoted] ;  and  Mr  Hamilton's  account  of 
what  he  did  for  the  horse  is  as  follows — lliit 
Lordship  read  Oie  passage  from  Mr  Hamiuon's 
evidenee  gw>ied  above].  Now,  we  have  in  addi- 
tion to  this  the  evidence  of  the  pursuer's  brother 
Donald,  who  was  well  acquainted  with  the  horse, 
and  who  tells  us  that  it  sometimes  went  lame 
from  bad  shoeing.  He  says — [His  Lordship  here 
read  the  passage  from  JMn<Ud  Bain's  evidenee 
gttoted  abive] ;  and  we  have  also  the  account 
given  by  Cran,  the  horse  dealer,  who  says — "I 
had  seen  the  horse  before,  and  I  thought  he  had 
been  what  we  call  '  junked '  in  the  fore  — that  is, 
the  muscles  strained.  It  was  not  a  slipped 
shoulder.  It  was  just  general  weakness  of  the 
fore  parts. "  Now,  in  the  face  of  all  this  evidence 
it  is  not  possible  to  doubt  that  this  horse  had  a 
weakness  of  the  fore  parts,  and  that  he  had  also  at 
various  times  suffered  from  the  effects  of  bad 
shoeing,  an  evil  which  if  repeated  is  certain  to 
leave  permanent  bad  effects.  It  being  clear, 
then,  that  this  horse  ',had  a  weakness  of  the  fore 
parts,  and  also  that  it  had  on  various  occasions 
gone  lame  from  bad  shoeing,  I  think  we  have  in 
these  two  circumstances  quite  sufficient  to  account 
for  the  horse  falling  in  the  manner  described  by 
the  defender  and  his  friend,  and  I  do  not  think 
that  we  require  in  the  present  case  to  consider 
further  the  question  of  onus,  nor  to  call  upon  the 
defender  (in  order  that  he  may  escape  liability) 
to  show  exactly  bow  this  accident  occurred. 

While,  therefore,  I  agree  with  the  Sheriff-Sub. 
stitute  and  the  Sheriff  tbat  this  is  a  narrow  case, 
I  am  not  prepared  to  adhere  to  their  interlocu- 
tors, as  I  think  that  the  defender  has  shown  that 
he  exercised  reasonable  care  in  the  use  of  this 
horse,  and  that  the  accident  was  not  caused  by 
his  fault. 

LoBD  MiTBE— I  agree  in  the  result  arrived  at 
by  your  Lordship,  and  for  the  reasons  stated.  It 
is  a  matter  of  common  experience  that  in  spite 
of  every  care  which  can  be  taken  of  them,  horses 
do  sometimes  come  down,  although  it  is  not 
possible  satisfactorily  to  say  why.  The  Sheriffs 
both  give  it  as  their  opinion  upon  the  evidence 
that  the  defender  at  the  moment  of  the  accident 
was  driving  carefully,  and  yet  they  both  decide 
against  him,  and  so  make  him  responsible  for 
what  has  taken  place.  I  agree  with  what  your 
Lordship  has  said,  that  this  is  a  very  narrow  case, 
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bnt  looking  to  what  was  known  abont  this  horse 
both  hy  the  pursner  and  by  Hamilton  as  to  the 
weakness  in  his  forearm,  and  also  as  to  what  was 
stated  by  the  pursuer's  brother  Donald  about  his 
going  lame  ocoasionally  when  he  was  ilot  oare- 
fally  shod,  I  think  we  have  in  these  two  oanses, 
or  in  one  or  other  of  them,  sufficient  to  explain 
the  accident.  The  probability  is  that  the  horse 
had  a  sndden  attack  of  weakness,  which  woul^ 
quite  account  for  his  falling  in  the  manner 
described  by  the  defender.  Upon  these  grounds 
I  agree  with  your  Lordship  that  the  interlocutors 
of  the  Sheriff-Substitnte  and  of  the  Sheriff  ought 
to  be  recalled. 

LoBD  Shaks— As  regards  the  law  applicable  to 
a  case  like  the  present  I  think  that  the  Sheriff- 
Substitute  has  laid  that  down  Tery  clearly  ;  the 
onu»  is  undoubtedly  on  the  borrower  to  show 
that  the  iojnry  was  not  cansed  by  carelessness. 
The  question  therefore  which  we  have  to  deter- 
mine is,  did  the  defender  in  driving  this  horse  use 
all  reasonable  care?  The  Bheriff-Snbstitute  thinks 
that  the  defender  has  not  succeeded  in  showing 
that  he  did  so,  bnt  I  am  of  the  opinion  expressed 
by  your  Lordships.  Both  the  defender  and  his 
friend  agree  in  saying  that  at  the  time  of  the 
accident  the  horse  was  being  carefully  driven, 
and  with  a  tight  rein,  while  the  condition  of  the 
horse  showed  that  he  had  not  been  driven  too 
fast.  When  the  horse  stumbled  and  fell  no  stone 
could  be  discovered  on  the  road  to  account  for  the 
accident,  and  yet  the  Sheriffs  have  both  found 
that  reasonable  care  was  not  used  by  the  defender 
when  he  was  driving.  To  my  mind  the  evidence 
does  not  support  this  finding,  and  I  think  the 
reasonable  inference  to  be  drawn  from  it  is  that 
the  accident  was  caused  partly  from  the  chronic 
weakness  from  which  it  suffered,  and  partly  also 
from  bad  shoeing.  It  is  to  be  kept  in  mind  also 
that  this  horse  was  in  the  habit  of  being  run  in 
a  four-wheeled  machine,  while  on  the  day  of  the 
accident  he  had,  with  the  pursuer's  knowledge, 
been  put  into  a  two-wheeled  cart.  I  therefore 
agree  with  your  Lordships  in  thinking  that  we 
ought  to  reverse  the  interlocutor  appealed  against. 

Ijobd  Asak — I  agree  with  your  Lordship  that 
when  an  article,  or  a  horse,  is  borrowed  in  good 
condition  and  is  returned  damaged,  the  onut  is 
certainly  on  the  borrower  to  show  that  he  used 
all  reasonable  care  in  the  use  of  the  article  lent, 
bnt  it  goes  no  further.  That  being  so,  the  ques- 
tion comes  to  be,  whether  it  is  proved  that  the 
defender  here  took  all  reasonable  care  of  this 
horse  ?  If  we  believe  the  defender  and  his  friend 
every  care  was  taken  of  this  animal,  and  as  there 
is  no  suggestion  that  they  are  not  to  be  believed, 
the  defender  ought,  in  my  opinion,  to  be  as- 
soilzied. I  do  not  think  that  it  foils  upon  him  to 
prove  the  specific  cause  which  occasioned  the 
loss,  seeing  that  he  has  shown  that  he  satisfied 
OS  that  he  used  all  reasonable  care.  No  stone 
could  be  found  upon  the  road,  or  in  the  horse's 
foot,  to  occasion  his  falling,  but  from  the  evi- 
dence we  know  enough  of  him  to  see  how  this 
accident  might  have  and  probably  did  oooor. 

The  Court  recalled  the  interloontor  appealed 
against,  and  found  that  the  defender  had  proved 
that  he  observed  reasonable  care  in  nsing  the 
horse,  and  that  the  accident  and  injury  were  not 
caused  by  the  f anit  of  the  defender,  and  there> 


fore  assoilzied  the  defender. 

Oonnsel  for  the  Appellant — Guthrie  Smith- 
Shaw.  Agents — Bhind,  Lindsay,  &  Wallace,  W.S. 

Oonnsel  for  the  Respondent — Vary  Oampbell— 
Salvesen.     Agent — W.  B.  Patrick,  Solicitor. 


Friday,  December  7. 


FIEST    DIVISION. 

[Sheriff  of  Laaarkahire. 

hamilton  v.  hardie  and  others  (oavin 
bardie's  executors). 

Executor —  Confirmation — DomteUe —  Confirma- 
tion of  Executori  Act  1858  (21  and  22  Viet 
e.  56),  >ee.a- Sheriff  Court$(Seotland)  Aai876 
(39  and  40  Viet.  e.  70),  tee.  41. 

The  Sheriff  Courts  Act  1876,  sec.  41,  inter 
alia,  provides  that  where  it  is  desired  to 
include  in  the  personal  estate  of  anyone 
dying  domiciled  in  Scotlaud  personal  estate 
situated  in  England,  the  fact  that  a  deceased 
person  died  domiciled  in  Scotland  "shall  be 
set  forth  in  the  affidavit  to  the  inventory, 
and  it  being  so  set  forth  therein,  shall  be 
sufficient  warrant  for  the  sheriff-clerk  to 
insert  in  the  confirmation,  or  to  note  thereon, 
and  to  sign  a  statement,  that  the  deceased 
died  domiciled  in  Scotland,  and  such  a  state- 
ment shall  have  the  same  effect  as  •  certified 
copy  interlocutor  finding  that  the  deceased 
person  died  domiciled  in  Scotland." 

A  testator  died  in  England  possessed  of 
personal    property  both   in   England    aad 
Scotland.     The  executors  nominated  by  hi* 
settlement,  which  was  In  Scottish  form  and 
ex  facie  valid,  declared  that  he  died  domi- 
ciled in  Scotland,  and  obtained  confirmation 
from   the  commissary.       Confirmation  was 
opposed  by  a  person  who  claimed  to  be  one 
of  the  next-of-kin,  and  who  averred  that  the 
deceased  died  domiciled  in  England ;  that  the 
settlement  had  been  procured  from  him  under 
constraint,  and  made  no  provision  for  )ier, 
although  for  eighteen  years  before  his  death 
he  had  allowed  her  an  annuity  of  £500 ;  and 
that  confirmation  in  Eagland  would  facilitate 
the  action  which  she  intended  to  take  to  have 
the  settlement  set  aside.     No  allegation  of 
impecimiosity  was  made  against  the  tmsteee, 
and  it  was  not  suggested  that  the  estate 
would  suffer  by  their  administration.     In  an 
appeal,  held  that  in  view  of  the  provisions  of 
the  statute  warrant  to  issue  confirmation  had 
been  properly  granted,  and  that  no  sufficient 
reasons  had  been  alleged  for  staying  oonfir- 
mation. 
The  Confirmation  of  Exeoators  Act  1858,  sea  9, 
provides — "From  and  after  the  date  hereof  it 
shall  be  competent  to  inelnde  in  the  inventory  of 
the  personal  estate  and  effects  of  any  person  who 
shall  have  died  domiciled  in  Scotland  any  per- 
sonal estate  or  effects  of  the  deceased  situated  in 
England  or  in  Ireland,  or  both :  Provided  that  the 
person  applying  for  confirmation  shall  satisfy  the 
commissary,  and  that  the  oommiraBry  shall  by 
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faia  intorloontor  find  that  the  deoeased  died  domi- 
oiled  in  Scotland,  whioh  interloontor  sliaU  be  oon- 
olnsiTe  evidenoe  of  the  fact  of  domicile."  .... 

The  Sheriif  Comta  Act  1876,  sec.  41,  protidea 
that  "where,  nnder  the  proTlsioDB  of  the  ninth 
and  snbaeqnent  sections  of  the  Confirmation  of 
EzeontoiB  Act  1858,  it  shall  be  desired  to  include 
in  the  inrentory  of  the  personal  estate  of  any 
pezaon  dying  domiciled  in  Scotland  personal 
estate  sitnated  in  England  or  Ireland,  it  shall  not 
be  neoeasary  to  have  a  special  proaeeding  before 
the  sheriff  with  the  View  to  his  prononnoing 
therein  an  interlocutor  finding  that  the  deceased 
died  domiciled  in  Scotland.  That  fact  shall  be  set 
forth  in  the  affidavit  to  the  inventory,  and  it 
being  so  set  forth  therein  shall  be  sufficient 
warrant  for  the  sheriff-clerk  to  insert  in  the 
oonflrmation,  or  to  note  thereon,  and  sign  a 
statement,  that  the  deceased  died  domiciled  in 
Scotland,  and  such  statement  shall  have  the  same 
effect  as  a  certified  copy  interlocutor  finding  that 
the  deceased  person  died  domiciled  in  Scot- 
land." .... 

Gavin  Hardie  of  Lancefield,  Lanarkshire,  died 
at  Ealing,  near  London,  on  25th  May  1888,  pre- 
deceased by  his  wife  and  children.  He  executed 
a  general  disposition  and  deed  of  settlement  on 
S4th  February  1888,  whioh  was  prepared  by  a 
Scottish  conveyancer,  and  was  executed  in  Scottish 
form.  As  the  deed  was  signed  at  Ealing,  it  was, 
as  an  additional  solemnity,  also  attested  in 
English  form.  By  it  he  nominated  and  appointed 
Gordon  Kenmure  Hardie,  and  certain  others,  his 
exeontors,  who  thereafter  made  up  an  inventory 
of  the  deceased's  personal  estate,  and  applied  to 
the  Bheriff-Substitate  of  Lanarkshire  for  confir- 
mation in  common  form. 

Miss  Augusta  Hamilton,  Kensington  Oardens, 
liondon,  who  claimed  to  be  one  of  the  next-of- 
kin  of  the  deceased,  lodged  a  caveat  in  the 
Sheriff  Court  of  Lanarkshire  at  Glasgow,  craying 
that  any  application  for  the  appointment  of 
executors  tq  the  deceased  should  be  intimated  to 
her. 

The  Sheriff  ordered  the  caveator  to  lodge 
objections,  and  the  executors  answers  thereto. 

The  objector  averred  that  the  testator  about 
1853  executed  a  will  in  English  form,  which  con- 
ferred substantial  benefits  upon  her,  and  which 
was  not  revoked  or  altered  nntil  the  making  of 
the  settlement  now  founded  on,  and  that  she 
believed  this  will  was  in  existence ;  that  in  1882 
the  testator,  who  was  advanced  in  years  and  in 
delicate  health,  went  to  visit  Mr  G.  E.  Hardie, 
who  detained  ^jt"  at  his  house,  obtained  influence 
and  control  over  him,  and  thereafter  prevented 
him  meeting  his  relatives  and  friends ;  that  while 
in  a  state  of  testamentary  incapacity  the  present 
settlement  was  procured  from  him,  in  which  the 
objector  was  completely  ignored  and  unprovided 
for ;  that  for  the  last  eighteen  years  the  testator 
bad  allowed  the  objector's  mother  £480  per 
annum,  and  herself  £90  per  annum;  that  over 
£20,000  of  the  inventory  was  situated  in  Eng- 
land, where  the  testator  had  his  domicile. 

The  execntors  denied  that  the  testator  had  not 
a  Scottish  domicile,  or  that  he  was  in  any  way 
feeble  or  incapable  of  managing  his  affairs  when 
the  settlement  in  question  was  executed.  They 
averred  that  at  the  time  of  his  death  he  was 
domiciled  in  Lanarkshire.  They  denied  the 
various  other  allegations  of  the  objector,  with  the 


exception  of  the  allowanoe  given  by  the  testator 
to  her  and  her  mother,  which  they  alleged  to  be 
entirely  voluntary  on  the  testator's  part. 

The  objector  pleaded,  inter  alia — "(2)  The 
testator  having  been  domiciled  for  many  years  in 
England,  and  npwards  of  four-fifths  of  his  move- 
able estate  being  there,  the  title  of  the  trustees 
should  have  been  confirmed  there.  (4)  The 
application  for  confirmation  in  this  Court  was 
incompetent,  in  respect  that  the  deceased  did 
not  die  domiciled  in  the  county  of  Lanark,  and 
in  respect  that  Edinburgh  is  the  only  Court  in 
which  oonflrmation  is  competent  when  the  da- 
ceased  dies  domiciled  furth  of  Scotland." 

The  executors  pleaded,  inttr  aiia—"  (3)  The 
deceased  being  at  the  time  of  his  death  domiciled 
in  the  county  of  Lanark,  the  respondents,  as 
executors  foresaid,  are  entitled  to  apply  for  con- 
firmation in  this  Court." 

On20th  July  1888  the  Sheriff-Substitute (Spbms) 
granted  warrant  to  the  Clerk  of  Court  to  issue 
confirmation  in  favour  of  the  executors-nominate 
of  the  deceased  Gavin  Hardie  nnder  his  deed  of 
settlement  of  24th  February  1888. 

"Note.— lbs  deed  of  settlement  of  Gavin 
Hardie  is  executed  in  the  Scottish  form,  and. is 
ex  facte  valid.  In  it  the  deceased  describes  him- 
self as  of  Lancefield,  his  origin  is  Scottish,  and 
the  bulk  of  his  property  appears  to  be  in  Scot- 
land. The  objector  does  not  appear  to  be  one 
of  the  next-of-kin,  and  she  has  therefore  no  title 
or  interest  to  oppose  confirmation.  In  these 
eircumstances  I  see  no  reason  for  refusing  to 
grant  warrant  to  confirm  the  executors-nomin- 
ate." 

The  objector  appealed  to  the  Court  of  Session, 
and  argued — That  looking  to  the  very  prolonged 
absence  of  the  testator  from  Scotland  she  was 
entitled  to  have  some  inquiry  instituted  as  to 
where  his  domicile  really  was.  The  Sheriff  had 
decided  this  on  the  affidavit  without  any  inquiry. 
The  objector  was  one  of  the  next-of-kin  of  tbe 
deceased.  She  was  not  a  competitor  for  the 
ofilce  of  executor.  Looking  to  the  amount  of 
the  estate  as  per  inventory  situated  in  England, 
the  inventory  should  be  returned  there.  Besides, 
English  procedure  was,  in  the  initial  stages,  more 
favourable  for  the  appellant,  as  certain  pleas 
could  be  stated  for  her  in  England  whioh 
could  not  be  advanced  here — Williams  on  Execu- 
tors, p.  342 ;  Alexander's  Com.  Frac,  p.  1 ; 
Sheriff  Court  (Scotland)  Act  1876  (89  and  40 
Vict,  c  70),  sec.  41. 

The  respondents  argued  that  the  testator  had 
never  lost  his  Scottish  domicile  ;  the  bulk  of  bis 
money  was  in  Scotland,  his  settlement  was  in 
Scottish  form,  and  his  executors  were  Scotsmen 
— Cfraham  v.  Bannerman,  February  28,  1822, 
1  Sb.  339.  The  appellant  had  not  made  out  any 
good  case  for  staying  confirmation,  which  was 
only  an  administrative  title.  All  her  rights  were 
fully  preserved  to  her,  and  she  could  bring  a  re- 
duction of  the  settlement  if  so  advised. 

At  advising — 

LoBD  FBEsiDBin — The  respondents  in  this 
appeal  are  the  executors  of  the  late  Mr  Gavin 
Hardie  of  Lancefield,  who  were  nominated  in  a 
deed  of  settlement  executed  by  him  on  24th  Feb- 
ruary of  the  present  year.  The  deed,  though 
executed  at  Ealing,  near  London,  was  drawn  by 
a  Scottish  conveyancer,  and  it  was  executed  in 
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SoottiBk  form,  bnt  it  was  also  attested  in  BngliBh 
form  aooording  to  the  law  of  the  place  of  sign- 
ing, which  was  in  the  oironmstanoea  a  very 
propel  proceeding.  The  application  for  con- 
firmation was  made  to  the  Sheriff  of  Lan- 
arkshire nnder  the  authority  of  the  Oon- 
flrmation  of  Execntors  Act  1858,  and  especially 
sec.  9  there— [flii»  Lordthip  here  read  the  $eetion 
quoted  above'].  Now,  that  statnte,  so  far  as  re- 
gards the  finding  by  the  Sheriff  of  the  domicile 
of  the  deceased,  has  been  to  some  extent  altered 
by  the  Sheriff  Oonrt  Act  of  1876,  which  by  its 
41st  section  provides  as  follows — [Bi*  LonUhip 
here  read  the  stetion  above  quoted].  Kow,  what- 
ever one  may  think  of  the  expediency  of  the  pro- 
visions of  this  Act  we  are  bound  to  give  effect  to 
them.  Q^e  language  of  the  statute  is  somewhat 
loose,  bnt  it  seems  to  imply  that  the  facts  set  forth 
in  the  affidavit  and  inventory  are  to  be  a  sufficient 
warrant  for  the  Sheriff-clerk  inserting  in  the  con- 
firmation that  the  deceased  died  domiciled  in 
Scotland,  and  the  Sheriff-clerk  has  in  the  present 
ease  proceeded  accordingly.  The  appellant, 
however,  appeared  and  opposed  the  confirma- 
tion npon  various  grounds.  She  says  that  she  is 
one  of  the  next-of-kin  of  the  deceased,  and  that 
there  was  a  previous  will  under  which  she  took  a 
considerable  benefit,  bnt  that  by  the  present  will 
she  is  deprived  of  that  benefit,  and  that  the  pre- 
sent will  was  obtained  from  the  deceased  when 
he  was  incapable  of  managing  his  affairs.  She 
further  avers  that  the  testator  was  not  a  domi- 
ciled Scotsman  at  the  date  of  his  death,  and  that 
as  a  large  part  of  the  testator's  moveable  property 
included  in  the  inventory  is  situated  in  England 
the  inventory  should  have  been  returned  there. 
Bnt  the  will  is  ex  facie  valid,  and  although  the 
appellant  says  it  is  reducible  on  the  ground  of 
incapacity,  yet  this  application  for  confirmation 
has  DOW  been  going  on  for  six  months,  and  noth- 
ing has  been  done  by  the  appellant  in  the  way  of 
setting  aside  this  will. 

In  these  cironmstanoes  the  question  comes  to 
be,  whether  we  can,  on  the  averments  made  by 
the  appellant,  stop  this  confirmation,  and  I  can 
only  say  that  I  see  no  grounds  for  doing  so.  The 
averments  which  have  been  made  with  regard  to 
the  domicile  of  the  testator  are  extremely  vague, 
and  as  we  had  occasion  to  observe  on  a  some- 
what recent  occasion,  the  allegation  which  it 
would  be  necessary  to  make  in  order  ts  stop  con- 
firmation would  be,  not  that  the  testator  had  at 
the  date  of  bis  death  cm  English  domicile,  but 
rather  that  the  testator  had  actually  changed  his 
domicile,  and  the  evidence  of  such  a  change 
would  require  to  be  both  clear  and  distinct. 

In  the  present  case  I  cannot  see  any  sufficient 
ground  for  our  interference  with  the  course  of 
this  confirmation,  especially  as  there  is  no  alle- 
gation of  impecuniosity  against  .these  executors, 
nor  is  there  any  suggestion  that  this  estate  can 
in  any  way  suffer  by  being  administered  by  the 
respondents.  It  was  urged  that  the  respondents 
are  not  domiciled  Scotsmen,  but  by  being  con- 
firmed executors  to  a  domiciled  Scotsman  they 
will  be  ander  the  jurisdiction  of  this  Court. 

Upon  these  grounds  therefore  I  am  for  ad- 
hering to  what  the  commissary  has  done, 

LoBD  MuBE — I  am  of  the  same  opinion.  What 
the  appellant  wishes  us  to  decide  is,  that  it  is 
incompetent  on  ber  averments  for  the  execntors-    i 


nominate  to  take  out  confirmation  in  Scotland, 
but  that  they  ought  to  be  ordained  to  prooeed  to 
'  the  English  Oourts  as  more  convenient  for  the 
appellant,  because  certain  pleas  could  be  more 
effectively  stated  for  her  there  than  they  oonld 
be  here.  It  does  not,  however,  appear  to  me 
that  any  sufficient  grounds  have  been  stated  to 
warrant  us  in  staying  this  confirmation,  and  I  am 
therefore  not  disposed  to  interfere  with  what  the 
commissary  in  the  circumstances  has  done. 

LoBD  SHun> — The  course  which  the  appellant 
proposes  here  is  certainly  somewhat  of  a  novelty, 
as  she  seeks  to  be  allowed  to  lead  proof  of  the 
domicile  of  the  testator  with  a  view  of  deter- 
mining in  what  part  of  the  United  Kingdom  con- 
firmation is  to  take  place.  Now,  all  that  oon- 
firmation  gives  is  a  title  to  administer  the  de- 
ceased's estate,  and  to  my  mind  no  good  or 
sufficient  ground  has  been  suggested  why  the 
parties  who  have  been  nominated  should  not  be 
allowed  to  act.  But  it  was  further  urged  that 
this  lady  would  obtain  some  incidental  advan- 
tage if  these  confirmation  proceedings  were  al- 
lowed to  go  on  in  England,  because  fuller  evi- 
dence was  there  admissible  in  the  initiatory  stages 
of  the  proceeding. 

In  the  present  case  everything  has  been  done 
in  proper  form,  and  the  deed  in  question  ia  ex 
facte  regular  and  formal.  But  it  was  nrged  that 
by  statute  exeoutors-nominate  are  not  bound  to 
find  caution.  Now,  if  at  any  time  a  serious  ob- 
jection was  taken  to  a  will,  and  an  action  of  re- 
duction was  commenced,  and  it  was  nrged  that 
the  executors-nominate  were  impecunious,  and 
might  squander  the  estate,  then  upon  such  aver- 
ments the  Court  might  in  its  discretion  stop  oon- 
finnation  for  the  purpose  of  protecting  the  estate. 
Bnt  ail  that  is  suggested  here  is,  that  this  lady 
might  get  certain  questions  in  which  she  is  inte- 
rested more  cheaply  decided  in  England  than  she 
can  do  in  this  country.  The  only  averment  of 
the  appellant  which  appeared  to  be  of  any  im- 
portance was  that  for  eighteen  years  prior  to  the 
deceased's  death  he  was  allowing  her  and  her 
daughter  an  annuity  of  £500,  and  yet  in  his  later 
deed  he  makes  not  the  slightest  provision  for 
her.  This  is  somewhat  peculiar,  and  may  re- 
quire some  explanation,  bnt  I  cannot  see  in  it,  or 
in  any  of  the  other  averments  of  the  appellants, 
anything  to  warrant  us  in  refusing  to  these  exe- 
cutors an  administrative  title. 

LoBD  AsAU  concurred. 

The  Court  refused  the  appeal 

Counsel  tor  the  Appellant— Sir  0.  Pearson — 
Baxter.    Agent — Andrew  Fleming,  8.S.G. 

Counsel  for  the  Uespondents  —  J.  A.  Beid. 
Agents — Murray,  Beith,  &  Murray,  W.S. 
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Tuesday,  December  11. 

SECOND  ^I  VISION. 

[Lord  Fraser,  Ordinary. 
PIGQOTT  V.  THE  OOVEBNOBS  OF  THE 
FETTES  TRUST. 

Biparation — PvbUe  Be/uwl—Dumiual  ofFovnda- 
twner  by  Seadmaiter — Damnam  sine  injuria — 
Bdiieationai  Endoumenti  {Scotiand)  Act  1882 
(4S  and  46  Viet.  e.  69),  tee.  14. 

The  mlea  of  a  pnblio  college,  issued 
under  the  £daoational  Endowments  (Soot- 
luid)  Act  1882,  provided,  iTiier  alia — 
"Any  boy  shall  be  liable,  at  the  discre- 
tion of  Uie  Ooyernors,  to  dismissal  and 
to  forfeitnra  of  any  benefit  derived  from  the 
endowment  for  such  continued  idleness 
or  bieaoh  of  discipline  as  shall  on  report 
from  the  headmaster  disqualify  him,  in  the 
opinion  of  the  Oovernors,  for  continuing  a 
member  of  the  College.  Any  boy  may  also 
be  dismissed  summarily  for  immorality, 
or  whenever,  in  the  judgment  of  the  head- 
master, summary  dismiiwal  is  necessary  in 
the  interests  of  the  school.  In  all  such 
eases  the  headmaster  shall  forthwith  lay 
before  the  Governors  a  fall  report  upon  the 
BQbject." 

A  fowidationer  of  the   (College  suffered 
from  a  disease,  and  the  Headmaster,  believ- 
*  ing,  on  medical  advic'8,  that  it  was  leprosy, 
and  was  contagious,  dismissed  him  from  the 
College,  and  forthwith  laid  a  report  before 
the  Governors,  who  approved  of  the  proceed- 
ings taken.     In  an  action  by  the  f  oandationer 
against  the  Governors  of  the  College,  Ae2dl  that 
the  master  had  acted  under  the  rules,  and  that 
there  being  no  averment  of  mala  fdet  the 
action  could  not  be  maintained. 
Under  the  Educational  Endowments  (Scotland) 
As*  188S  a  scheme  had  been   issued   for  the 
administntkn  of  Fettee  College,  and  approved  by 
Order  of  Her  Majesty  in  Conitoil,  3rd  April  1886. 
The  45th  rule  or  section  provides — "Any  boy 
shall  be  liable,  at  the  discretion  of  the  Govemois, 
to  dismissal  and  to    forfeiture  of  any  benefit 
derived  from  the  endowment  for  such  continued 
idleness    or  breach  of   discipline    as   shall  on 
leport  from  the  headmaster  disqualify  him,  in 
the  opinion  of  the  Governors,  for  continuing  a 
member    of   the    College.     Any  boy  may  also 
be  dismissed  summarily  for  immoraUty,  or  when- 
ever,   in    the   judgment    of    the    headmaster, 
■nmmary  dismissal  is  necessary  in  the  interests 
of  the  school.     In  all  such  ca^es  the  headmaster 
•hdl  forthwith  lay  before  the  Governors  a  full 
report  npon  the  subject" 

In  JiUy  1884  Michael  Christison  Figgott  was 
ndiaitt^*^  as  a  scholar  on  the  foundation  of  Fettes 
College,  Eidinbnrgh.  He  thereby  became  en- 
titled to  free  board  and  education  in  said 
Ccrilege  for  six  years  from  the  data  of  his 
admiaaion,  the  estimated  value  of  which  was 
aboot  £130  per  annum.  Upon  19th  September 
be  entered  the  College,  and  resided  continuously 
tbere  until  7th  April  1887.  Shortly  after  his 
entrance  he  became  affected  with  a  disorder, 
which  was  declared  to  be  leprosy  by  the 
medical  officers  of  the  College,  who,  however. 


did  not  consider  it  necessary  for  the  pnrsner  to 
leave  the  College  at  the  time. 

In  the  spring  of  1887,  however,  eczema  broke 
out  in  the  school,  and  when  this  happened  the 
medical  officers  considered  it  no  longer  safe 
to  allow  the  boy  to  remain  at  school  with  the 
other  boys,  because  it  was  thought  possible  that 
he  might  communicate  the  leprosy  to  them 
through  the  medium  of  the  other  skin  disease. 
They  therefore  informed  the  Headmaster  of  the 
state  of  the  facts,  and  the  Headmaster  summarily 
dismissed  him  from  the  College. 

Piggott  raised  this  action  against  the  Govemois 
of  Fettes  College.  He  averred  that  he  had  been 
examined  by  the  medical  officers  of  the  College 
before  his  entrance.  That  twice  before  he 
entered  the  College  he  had  been  atteuiked  by 
suppurations  in  his  legs,  which  ran  for  some  time 
and  healed,  leaving  white  cicatrices.  He  denied 
that  his  complaint  was  leprosy,  and  that  there 
was  danger  to  the  other  boys ;  and  he  stated  that 
the  Headmaster,  by  compelling  him  to  leave  the 
College,  and  by  forfeiting  his  foundation,  had 
inflicted  on  him  a  very  serious  injury.  He  had 
been  deprived  of  board  and  education  for  the  re- 
mainder of  the  period  of  six  years  for  which  he 
had  been  admitted — namely,  about  three  and 
a-half  years,  and  had  had  to  commence  business 
with  an  imperfect  education. 

He  pleaded— "(1)  The  defenders  being  bound 
in  terms  of  the  contract  libelled  to  provide 
the  pursuer  with  board  and  education  for  a 
period  of  six  years,  and  having  failed  to  implement 
said  contract,  they  are  liable  to  compensate  the 
pursuer  for  the  loss  thereby  sustained." 

The  defenders  pleaded— "(2)  By  the  terms 
of  section  45  of  the  scheme  condescended  on,  the 
Headmaster  was  entitled  to  dismiss  the  pnrsner." 

Upon  24th  November  1888  the  Lord  Ordinary 
(FbIseb)  assoilzied  the  defenders  and  found 
no  expenses  due  to  either  party. 

"  Opinion.— It  is  not  necessary  to  define  very 
strictly  what  is  the  nature  of  the  relationship 
between  the  Governors  and  youths  whom  the 
former  have  elected  to  the  foundations  of  Fettes 
College.  It  is  contended  by  the  pursuer  that  by 
his  admission  to  the  College  as  a  foundationer  a 
contract  was  entered  into  between  him  and  the 
Governors  which  the  latter  could  not  terminate 
at  their  pleasure.  Such  a  case  is  not  presented 
for  decision  at  present ;  and  no  opinion  is  there- 
fore called  for  in  regard  to  it  The  pursuer  of 
this  action  was  admitted  to  the  benefit  of  a 
foundation  in  September  1884.  A  scheme  for 
the  administration  of  the  Fettes  Endowment  was 
approved,  by  Order  of  Her  Majesty  in  Council, 
on  the  3rd  of  April  1886.  This  scheme  is  ap- 
plicable to  all  persons  who  had  any  right  or 
privilege  under  the  governing  bodies  in  charge 
of  Educational  Endowments  in  Scotland,  such  as 
the  Fettes  College,  at  the  time  when  the  Act  45 
and  46  Vict.  cap.  69,  was  passed — See  section  14. 
Therefore  any  rules  laid  down  in  that  scheme 
are  applicable  to  the  present  case.  The  46th 
rule  or  section  is  as  follows :—  'Any  boy  shall  be 
liable,  at  the  discretion  of  the  Governors,  to  dis- 
missal and  to  forfeiture  of  any  benefit  derived 
from  the  endowment  for  such  continued  idleness 
or  breach  of  discipline  as  shall  on  report  from 
the  headmaster  disqualify  him,  in  the  opinion  of 
the  Gtovernors,  for  continuing  a  member  of  the 
College.     Any  hoy  may  also  be  dismissed  sum- 
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marily  for  immorality,  or  wheneyer,  in  the  judg- 
ment of  the  headmaater,  summary  digmisaal  is 
neoagaary  in  the  interests  of  the  school.  In  all 
snoh  oases  the  headmaster  shall  forthwith  lay 
before  the  Governors  a  full  report  upon  the  snb- 
jeot '  This  is  not  expressed  with  that  clearness 
and  precision  that  might  have  been  expected  in 
the  circumstances  of  this  endowment.  The  Lord 
Ordinary  puts  a  different  construction  upon  that 
mle  from  that  put  upon  it  by  the  Headmaster 
of  Fettes  College.  It  is  stated  by  the  defenders 
apOB  record  that  the  Headmaster  told  the  pur- 
suer to  leave  the  Institntion  for  the  reasons  as- 
signed in  the  record.  This  proceeding  on  the 
part  of  the  Headmaster  was  ultra  viret.  The 
46th  rule  of  the  scheme  gave  him  no  authority 
to  order  the  pursuer  away  from  the  Institution. 
The  only  persons  who  could  do  so  were  the 
Governors,  acting,  no  doubt,  upon  the  report  of 
the  Headmaster.  The  first  part  of  the  mle  states 
that  'any  boy  shall  be  liable,  at  the  discretion  of 
the  Governors,  to  dismissal  and  to  forfeiture  of 
any  benefit  derived  from  the  endowment  for  con- 
tinued idleness  or  breach  of , discipline.'  And 
then  the  mle  proceeds  to  say  that  'any  boy  may 
also  be  disunissed  summarily  for'  two  causes 
mentioned — viz.,  immorality,  or  whenever  there 
are  circumstances  rendering  it  'necessary  in  the 
interests  of  the  school.'  Dismissed  by  whom? 
Clearly  by  the  same  parties  as  were  to  dismiss 
according  to  the  first  part  of  the  rule,  viz.,  the 
Governors.  No  doubt  the  circumstances  (other 
than  immorality)  must  be  according  to  the  judg- 
ment of  the  headmaster ;  bat  the  ultimate  judges 
of  the  matter  are  the  Governors,  and  the  rule 
concludes  with  these  words : — 'In  all  such  cases 
the  headmaster  shall  forthwith  lay  before  the 
Governors  a  full  report  upon  the  subject. '  The 
mle  is  very  inartistically  expressed,  but  the  Lord 
Ordinary  cannot  hold  it  to  mean  that  the  head- 
master should  have  the  absolute  power  of  dis- 
missal whenever  he  considered  that  the  interests 
of  the  College  required  that  a  particular  boy 
should  be  sent  away.  It  would  be  a  very  extra- 
ordinary thing  to  confer  such  a  power  as  this  on 
any  headmaster,  whan  the  first  part  of  the  rule 
limits  the  discretion  of  the  Governors  to  dis- 
missal for  continual  idleness  and  breach  of  dis- 
cipline. The  ambiguity  arises  from  not  embody- 
ing in  one  sentence  the  statement  that  they  could 
dismiss  for  idleness,  breach  of  discipline,  and 
when  it  was  required  for  the  interest  of  the 
sohooL 

"But  practically  the  Governors  have  made 
the  dismissal  in  the  present  case  according  to 
the  statements  in  the  record.  All  difSculty  is 
obviated  upon  this  head  by  the  Governors  coming 
forward  and  adopting  and  defending  the  action 
of  the  Headmaster.  They  do  not  plead  that  the 
Headmaster  acted  without  their  authority  or 
subsequent  approval,  and  therefore  that  they  are 
not  liable  in  damages.  They  adopt  what  he  has 
done,  and  the  Lord  Ordinary  is  willing  to  hold 
that  this  subsequent  adoption  is  equivalent  to 
their  approval  of  the  conduct  of  the  Headmaster 
as  if  it  had  been  given  before  the  dismissal  of 
the  pursuer, 

"Now,  the  only  other  point  in  the  case 
is,  whether  or  not,  assuming  that  there  was  no 
absolute  right  of  dismissal  at  pleasure,  was  there 
sufficient  ground  in  the  circumstances  of  this 
case  to  bring  it  within  mle  46  ?    The  boy  was  ill 


with  leprosy  when  he  entered  the  Institution, 
although  at  that  time  the  disease  remained  dor- 
mant.  It  broke  out  at  intervals  afterwurds,  and 
the  Headmaster  said  nothing  about  it,  not  being 
willing  to  do  anything  that  might  blight  the  pro- 
spects of  the  pursuer  as  a  student  in  the  College. 
This  was  acting  with  all  kindness  for  the  youtii, 
and  no  one  can  blame  the  Headmaster  for  taking 
a  course  at  once  considerate  and  humane.  But, 
then,  at  the  same  that  the  pursuer  was  dis- 
missed, his  leprosy  again  came  to  the  front ;  and 
there  being  an  epidemic  of  other  disease  among 
the  boys,  it  wag  absolutely  necessary  to  take 
action  so  as  to  prevent  the  whole  of  them  becom- 
ing lepers  by  contagion.  A  learned  argtmient 
was  submitted  to  the  Lord  Ordinary  by  the  par- 
sner's  counsel  to  the  effect  that  leprosy  was  not 
contagious.  Upon  this  matter  the  Lord  Ordinary 
is  incapable  of  pronouncing  any  opinion  ;  but 
the  existence  of  such  a  disease  in  the  midst  of 
a  community  of  boys  like  that  at  Fettes  College 
was  calculated  to  create  such  terror  as  to  impair 
the  usefulness  of  the  Institution,  and  therefore 
the  Headmaster  (approved  of  afterwards  by  the 
Governors)  was  justified  in  sending  the  pursner 
away.  But  here  again  the  Lord  Ordinary  mnst 
add  that  be  is  not  reviewing  the  action  of  the 
Governors  or  the  Headmaster  upon  the  merits. 
Their  bona  fides  is  not  impugned.  They  had 
a  right  to  dismiss  a  foundationer  when  they 
thought  it  was  'necessary  in  the  interests  of  the 
schooL'  Having  come  to  the  conclusion  that  it 
was  necessary,  no  coort  of  law  can,  in  the  ab- 
sence of  an  averment  of  want  of  bona  fidet, 
interfere  with  their  judgment." 

The  pursuer  reclaimed,  and  argued — The  Lord 
Ordinary  was  right  in  his  reading  of  the  mle,  but 
it  was  not  a  good  defence  to  say  that  the  Gover- 
nors had  adopted  the  action  of  the  Headmaster. 
The  rule  provided  certain  procedure  before  a  boy 
was  dismissed,  and  if  that  was  omitted  the  boy 
was  deprived  of  a  safeguard  which  had  been 
given  him.  The  pursuer  was  a  foundationer, 
and  the  45th  nUe  expressly  stated  ftat  a 
foundationer  was  not  to  be  deprived  of  the 
benefits  of  the  College  except  by  -the  action  of 
the  Governors  in  dismissing  him.  Even  allow- 
ing that  the  Headmaster  acted  in  bona  fide,  and 
no  allegation  of  malice  or  personal  ill-feeling 
was  made  against  either  him  or  the  Governors, 
this  was  not  a  case  for  his  discretion,  and  he 
should  have  awaited  the  result  of  a  report  to 
the  Governors.  All  that  was  asked  was  damages. 
There  was  no  plea  for  reinstatement  of  the  pur- 
suer in  the  College.  The  grounds  on  which  the 
pnrsuer  asked  for  a  proof  were  that  there 
was  no  sufficient  reason  for  his  dismissal  in  1887. 
It  was  known  to  the  Headmaster  and  the  medi- 
cal men  of  the  College  so  long  back  as  1884  that 
the  pursuer  suffered  from  this  skin  disease  ; 
nothing  was  said  about  it,  and  no  harm  had 
resulted  from  it.  Even  if  it  was  leprosy,  that 
disease  was  not  contagious — Fitzgerald  v.  North- 
toU  and  Another,  Michaelmas  Term,  1865,  4 
Foster  and  Fin.  656  ;  Mutt  and  Another  v.  TAa 
OoTemom  of  Baileybury  College,  June  1 9, 18W, 
4  Time's  Bep.  623. 

Counsel  for  the  respondents  were  not  called 
upon. 
At  advising — 
LoBD  JusTiOB-Ousi&K — There  is  no  doubt  that 
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thii  eue  is  Bn  unfoitnnate  one.  The  panner 
aeems  to  have  been  able  by  his  exertions  to  en- 
title himself  to  a  place  upon  the  foundation  of 
Fettes  College,  but  he  has  not  been  able  to  obtain 
the  fall  benefits  of  the  institution.  It  appears 
upon  the  record,  upon  the  porsuer's  own  admis- 
sion, that  he  was  afflicted  from  time  to  time  with 
mnning  suppurationB  in  his  legs  which  might  or 
might  not  be  dangerous  to  the  other  boys  at  the 
school,  but  the  fact  that  he  had  these  suppura- 
tions is  unquestionable.  These  suppurations 
.  once  more  became  active.  In  these  circamstanoes 
the  Headmaster  finds  that  eczema  had  broken 
oat  in  the  school,  and  he  came  to  the  oondosion 
that  he  could  not  allow  the'  pursuer  to  remain, 
and  accordingly  removed  him  from  the  school 
It  is  not  alleged  that  he  acted  in  this  manner 
otherwise  than  upon  a  report  from  the  medical 
men  of  the  College  that  that  was  the  proper 
course  to  take.  The  facts  being  that  we  have 
here  the  pursuer's  admission  that  these  suppura- 
tions existed,  and  farther,  that  the  Head- 
master acted  upon  the  advice  of  those  whose  ad- 
vice he  was  bound  to  follow,  what  is  the  legal 
oouolasion  ?  If  the  Headmaster  was  so  advised, 
and  if  he  had  the  power,  then  it  was  his  duty  to 
remove  him  from  the  school. 

In  respect  to  the  Headmaster  having  the  power, 
the  Lord  Ordinary  says  that  in  his  opinion  he 
had  not  the  power,  but  that  his  only  duty  was  to 
make  a  report  upon  the  matter  to  the  Oovemors, 
and  that  the  Governors,  after  taking  the  report 
into  consideration,  might  have  dismissed  the 
pursuer.  I  think  that  that  view  of  the  Head- 
master's duty  under  the  45th  role  is  erroneous. 
What  is  the  meaning  of  the  words — "Any  boy 
may  also  be  diamisaed  summarily  for  immoraUty, 
or  whenever,  in  the  judgment  of  the  head- 
master, summary  dismissal  is  necessary  in  the 
interests  of  the  school.  In  all  such  oases  the 
Headmaster  shall  forthwith  lay  before  the  Gover- 
nors a  full  report  upon  the  subject."  This 
plainly  means  that  the  right  and  duty  of  exercis- 
ing authority  under  this  part  of  the  45th  rule 
rests  apon  the  Headmaster  as  being  the  only  per- 
son who  can  deal  summarily  with  the  matter, 
and  that  it  is  not  meant  that  he  should  first  of 
all  lay  a  report  before  the  Oovemors  of  the  Col- 
lege in  order  that  they  might  take  action.  After 
he  has  exerciaed  his  authority,  and  ordered  the 
boy  to  be  removed  from  the  school,  he  must  then 
lay  a  report  before  the  Governors  in  order  that 
they  may  take  his  action  under  review  for  appro- 
val or  condemnation.  But  the  dismissal  is  his 
own  act,  and  is  done  summarily,  and  here  the 
aathority  was  exercised  because  the  master  con- 
sidered it  for  the  benefit  of  the  whole  school. 
If  that  is'^so,  I  do  not  think  it  necessary  that  I 
should  consider  the  suggestion  in  the  Lord 
Ordinary's  noto  that  the  Governois  had  homolo- 
gated the  action  of  the  Headmaster.  The  pur- 
■aer  iias  not  put  foward  any  case  on  the  ground 
that  the  Headmaster  was  actuated  by  mala  fidet, 
and  on  the  wbolematter  I  do  not  think  that  it  would 
be  right  for  us  to  send  this  ease  to  a  jury  for  their 
consideration  whether  the  Headmaster  had  good 
grounds  for  exercising  his  discretion  or  not. 

LoBD  TouHO — I  am  of  the  same  opinion,  and 
I  agree  that  the  construction  of  the  45th  rule 
which  your  Lordship  has  expressed  i6  the  right 
one,  and  therefore  I  think  that  the  Lord  Ordi-  . 
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nary's  oonstruction  of  that  paragraph  is  errone- 
ous. His  Lordship  does  not  think  that  this  rule 
is  expressed  with  that  clearness  and  precision  that 
might  have  been  expected  in  the  circumstances, 
and  he  pats  a  different  construction  upon  it  from 
that  put  by  the  Headmaster.  I  confess  I  do  not 
think  that  it  is  wanting  in  clearness  and  precision, 
and  1  agree  with  the  construction  which  the  Head- 
master puts  upon  it.  The  rule  is  divided  into 
two  parts— "Any  boy  shall  be  liable,  at  the  dis- 
cretion of  the  Governors,  to  dismissal  and  to 
forfeiture  of  any  benefit  derived  from  the  endow- 
ment for  such  continued  idleness  or  b^aoh  of 
discipline  as  shall  on  report  from  the  headmaster 
disqualify  him,  in  the  opinion  of  the  (Governors, 
for  continuing  a  member  of  the  College."  That 
is  the  first  part  of  the  rule,  and  by  it  the  head- 
master may  report  to  the  Governors  that  a  boy 
has  been  guilty  of  continued  idleness  or  breach  of 
discipline,  and  that  he  is  of  opinion  he  ought  to 
be  ^smissed,  and  if  the  Governors  concur  in 
this  opinion  they  may  dismiss  him.  The  other 
part  of  the  clause  is  in  these  words — "Any  boy 
may  also  be  dismissed  summarily  for  immorality, 
or  whenever,  in  the  judgment  of  the  headmaster, 
summary  dismissal  is  necessary  in  the  interests 
of  the  school."  There  is  no  reference  to  the 
Governors  there.  The  dismissal  is  to  be  sam- 
mary,  and  whenever  it  shall  seem  right  to  the 
headmaster  in  the  exercise  of  his  judgment,  and 
in  that  case  the  report  he  is  to  mijce  is  pro- 
vided for  in  these  words — "In  all  such  cases  the 
headmaster  shall  forthwith  lay  before  the  Gover- 
nors a  full  report  upon  the  subject."  That  is, 
he  shall  make  another  and  a  different  report  from 
that  provided  for  by  the  first  part  of  the  clause. 

This  is  an  action  against  the  Governors  of 
Fettos  College  for  a  breach  of  their  contract  with 
the  puTsaer.  It  is  not  a  personal  action  at  all, 
and  that  is  quite  plainly  stated  by  the  pursuer  in 
his  first  plea-in-law — "The  defenders  being 
bound,  in  terms  of  the  contract  libelled,  to 
provide  the  pursuer  with  board  and  education 
for  a  period  of  six  years,  and  having  failed  to 
implement  said  contract,  they  are  liable  to  com- 
pensate the  pursuer  for  the  loss  theieby  sus- 
tained. "  Any  contract  between  him  and  the  defen- 
ders must  have  been  made  according  to  the  statu- 
tory scheme  for  the  government  of  the  College, and 
his  complaint  is  that  he  has  been  summarily  dis- 
missed by  the  Headmaster  before  the  time  had 
expired  for  which  the  contract  was  to  subsist, 
and  that  this  action  was  approved  of  by  the 
Governors  of  the  College,  because  they  errone- 
ously believed  that  the  pursuer  was  suffering 
from  a  disease  which  made  his  presence  at  the 
College  dangerous  to  the  other  boys.  I  do  not 
think  that  that  is  a  relevant  ground  for  an  action 
of  damages  at  all.  It  might  be  a  different  thing 
if  there  was  any  personal  charge  against  the 
Headmaster  of  malice  in  actiog  as  he  did,  but  I 
do  not  see  any  relevant  charge  here  at  all.  The 
case  was  taken  on  the  footing  that  the  Head- 
master was  acting  conscientiously  and  exercising 
his  j  udgment  to  the  best  of  his  ability.  We  mnst 
take  it  as  the  fact  that  the  medical  officers  of  the 
school  had  considered  the  case,  and  had  re- 
ported to  him  that  it  was  no  longer  safe  as  re- 
garded the  health  of  the  other  boys  that  the 
pursuer  should  be  allowed  to  remain.  It  was 
upon  this  report  that  the  master  acted. 

It  was  said  that  a  legal  wrong  had  been  done 
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to  the  parsner  if  upon  a  trial  he  conid  satisfy  a 
jury  that  the  doctors  had  given  a  wrong  opinion 
upon  his  case.  But  such  a  contention  wonld 
lead  to  this,  that  every  headmaster  would  be 
■Dbjeoted  to  claims  for  damages  by  boys  who -bad 
been  dismissed  in  an  action  in  which  the  ques- 
tion at  issue  was  whether  a  medical  opinion  was 
correct  or  not.  I  cannot  take  that  as  a  relevant 
ground  of  action  at  all,  even  although  there  may 
have  been  a  serious  mistake  on  the  part  of  the 
medical  men.  I  think  it  would  be  a  mere  farce 
to  send  this  case  to  a  jury  upon  the  issue  for  the 
pursuer  whether  the  doctors  of  Fettes  College 
had  given  a  wrong  medical  opinion  or  not.  I  think 
the  Headmaster  acted  according  to  the  contract 
made  with  the  pursuer.  He  kept  him  for  a  short 
time,  and  when  he  was  found  to  be  suffering 
from  a  highly  infections  disorder  he  dismissed 
the  boy  in  the  interests  of  the  school,  and  laid 
a  report  of  what  he  had  done  before  the  Gover- 
nors, who  approved  of  his  proceedings.  There 
is  no  ground  of  action  here. 

IiOBD  BnTHXBnrBD  CiiABK  and  Lobd  Lee  oon- 
cnir^d. 

The  Court  adhered. 

OouQsel  for  the  Appellant— Jameson — Orr. 
Agent— J.  D.  Maoaulay,  S.S.O. 

Oonnselforltespondents— Gloag — Maconochie. 
Agents— J.  A  F.  Anderson,  W.S. 


Wednesday,  December  12. 

FIRST    DIVISION. 

steel's  trustees  v.  steel  and  others. 

Buceeuion— Vetting— Fee  and   Liferent— Clave 
of  SuniwriJiip. 

A  testator  in  his  trust-disposition  and 
settlement,  after  providing  an  annuity  to 
his  wife,  directed  his  trustees  to  hold  the 
fee  of  the  subjects  liferented  by  his  wife, 
and  the  whole  residue  of  his  estate,  for  be- 
hoof of  his  children  in  certain  proportions. 
The  provisions  in  favour  of  his  sons  be 
directed  should  be  payable  to  them  as  fol- 
lows—£2000  to  each  twelve  months  after 
hia  death,  and  the  remainder  twelve  months 
after  the  death  of  his  wife.  The  provisions 
to  his  daughters  were  to  be  held  for  them  in 
liferent,  and  for  their  children  in  fee,  and 
failing  any  of  his  daughters  without  issue, 
the  share  of  such  deceaser  was  to  form  part 
of  the  residue  of  big  estate.  He  further 
provided  that  "in  case  of  the  decease  of  any 
of  my  sons  before  receiving  payment  of 
their  provisions,  without  lawful  issue,  then 
the  provisious  of  such  deceasers,  so  far  as 
anpald,  shall  fall  back  into  and  make  part 
of  the  residue  of  my  estate  divisible  as  afore- 
said." The  testator  died  in  1811,  and  his 
wife  in  1852.  A  son  died  without  issue  in 
1861,  and  three  daughters  died  thereafter 
without  issue.  Held  that  the  testamentary 
trustees  of  the  said  son  had  no  claim  to  any 
part  of  the  fee  of  the  shares  liferented  by  the 
three  daughters  whom  he  predeceased,  in  re- 
spect that  the  fee  of  the  shares  liferented  by 


the  daughters  did  not  vest  in  the  sons  till 
the  death  of  the  liferentrices. 

Obtervatiom  per  Lord  President  on  Hal- 
dane't  Tnuteei  v.  Murphy,  9  B.  269. 
By  hia  trust-disposition   and   settlement,   dated 
25th  December  18S3,  Bobert  Steel,  merchant  in 
Port-Glasgow,  conveyed  his  whole  estate,  herit- 
able and  moveable,  to  trustees  for  certain  pur- 
poses.  After  providing  for  payment  of  his  debts, 
and  bequeathing  a  liferent  of  his  house  and  fur- 
niture, and  an  annuity  of  £400  to  his  wife  and 
some  small  legacies,  the  testator    in    the  sixth 
place  appointed  bis  trustees  to  hold  the  fee  of 
the  subjects  liferented  by  bis  wife,  and  the  whole 
residue  of  his  estates,  heritable  and  moveable, 
for  behoof  of  the  lawful  children  procreated  of 
his  body,  in  the  following  proportions,  and  sub- 
ject, inter  alia,  to  the  following  declarations  and 
provisions  : — "  For  and  on  account  of  each  of 
my  sons  four  shares  or  portions,  and  for  and  on 
account  of  each  of  my  daughters  three  shares  or 
portions  of  said  residue — that  is  to  say,  for  every 
sum  of  four  pounds  sterling  set  apart  for  a  son, 
a  sum  of  three  poimds  sterling  shall  be  set  apart 
for  a  daughter,  .  .  .  and  I  provide  and  appoint 
that  the  provisions  hereby  made  in  favour  of  my 
sons  shall  be  payable  to  them  as  follows,  vix., 
the  sum  of  two  thousand  pounds  sterling,  subject 
to   the  eventual  deduction  after   mentioned,  to 
each  of  my  said  sons  upon  the  expiry  of  twelve 
months  after  my  death,  and  the  remainder  upon 
the  expiry  of  twelve  months  after  their  mother's 
decease  .   .  .  and  I  provide  and  appoint  that  the 
provisions    hereby    made    on    account    of    my 
daughters  shall    be  held    by  my  said    trustees 
for  behoof  of  my  said  daughters  respectively  in 
liferent  for  their  liferent  alimentary  use  allenarly 
of  the  annual  proceeds  of  the  capital  of  the  said 
provisions,  .  .  .  and  for  behoof  of  the  heirs  of 
the  bodies  of  each  of  my  said  daughters  respec- 
tively, but  still  subject  to  the  said  powers  and 
faculties  conferred  on  my  trustees  afterwritten, 
in  such  proportions  and  under  such  conditions 
and  restrictions  as  they,  my  said  daughters  re- 
spectively, shall  appoint  by  a  writing  under  their 
hauds,  which  failing,  equally  among  them  in  f«e, 
and  failfng  any  of  my  said  daughters  without 
heirs  of  her  body,  then  the  share  of  such  de- 
ceaser or  the  residue  thereof,  so  far  as  not  dis- 
posed of  under  or  by  virtue  of  these  presents, 
shall  form  part  of  the  residue  of  my  estate  .  .  . 
and  I  provide  and  appoint  that  in  case  of  the  de- 
cease of  any  of  my  sons  before  receiving  payment 
of  their  provisions,  leaving  heirs  of  their  bodies, 
the  provisions  of  such  deceasers,  so  far  as  unpaid 
to  them,  shall  fall  and  devolve  to  the  heirs  of 
their  bodies  respectively  in  place  of  their  parents, 
and  in  case  of  the  decease  of  any  of  my  sons  be- 
fore receiving  payment  of  their  provisions  with- 
out lawful  issue,  then  the  provisions  of  such  de- 
oeaserR,  so  far  as  unpaid,  shall  fall  back  into  and 
make  part  of  the  residue  of  my  estate  divisible 
as  aforesaid. " 

By  a  codicil  dated  28th  July  1840  the  tesUtor 
reciUled  the  provisions  made  by  him  to  his  son 
Robert  in  bis  trust-disposition  and  settlement, 
and  directed  his  trustees  to  hold  and  pay  the  same 
to  his  other  children  proportionally  according  to 
the  other  shares  or  portions  of  the  residue  of  his 
estate  before  destined  to  them,  and  under  the 
snme  conditions.  The  codicil  also  contained  the 
following  provisions — "Further,  I  declare  that 
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my  son  William  shall  only  be  entitled  to  call  np 
one  thousand  ponnds  npou  the  expiry  of  twelve 
months  after  my  death,  and  the  remainder  shall 
lie  with  my  tmatees  antil  his  whole  proTisiona 
are  payable  .  .  ,  Further,  shonld  any  of  my  chil- 
dren interested  die  upwards  of  twelve  mouths 
after  the  death  of  my  wife  without  leaving  law- 
fnl  issne,  and  any  i>art  of  the  shares  of  my  estates 
before  destined  to  them  and  their  issne  in  that 
event  devolve  npon  my  sons,  I  direct  my  tms- 
tees  to  pay  the  same  to  my  two  sons  interested  ns 
soon  after  the  death  of  the  persons  so  dying  as 
may  be  convenient. " 

After  the  testator's  death  the  children  of  the 
testator  other  than  his  son  Bobert,  by  deed  of  de- 
claration and  renanoiation  renounced  the  provi- 
aions  to  which  they  became  entitled  in  respect  of 
the  recal  and  direction  contained  in  the  codicil, 
and  gave  full  power  to  the  testator's  trustees  to 
eany  the  whole  directions  of  the  trust-disposi- 
tion and  settlement,  as  regarded  the  provisions  of 
his  son  Bobert  Steel,  into  fnll  and  complete 
effect. 

The  testator  died  in  1841 ,  and  his  wife  in  1852. 
They  were  survived  by  the  following  children — 
(1)  James  Steel,  (2)  Bobert  Steel,  (3)  William 
Steel,  (4)  Mrs  Elizabeth  Steel  or  Johnstone,  (6) 
Mrs  Jane  Steel  or  Willan,  (6)  Catherine  Steel, 
(7)  Margaret  Steel. 

William  Steel  died  nnmsrried  on  27th  April 
1861,  leaving  a  trust-disposition  and  settlement 
by  which  he  directed  the  residue  of  his  estate  to 
be  divided  equally  among  his  sisters  and  their 
respective  heirs,  execntors,  and  representatives 
whomsoever. 

Mrs  Johnstone  died  without  issne  on  23rd 
October  1875. 

Mra  Willan  died  on  8th  June  1878  survived  by 
her  husband  and  several  children.  She  left  a 
settlement  under  which  her  husband  was  sole 
exeoator,  and  her  children  were  entitled  to  equal 
shares  of  her  estate. 

Catherine  Steel  died  unmarried  on  24th  March 
1883,  and  Margaret  Steel  died  unmarried  on  12th 
April  1884.  On  Mrs  Johnstone's  death  in  1875 
the  share  which  had  been  retained  for  her  was 
dealt  with  by  her  father's  testamentary  trustees 
upon  the  assumption  that  no  part  thereof  bad 
vested  in  the  deceased  William  Steel,  and  was 
therefore  divided  by  them  in  the  following 
manner,  viz.,  4-17ths  each  thereof  were  paid  to 
her  two  surviving  brothers,  who  granted  a  formal 
discharge  therefor,  dated  lat  and  3rd  June,  and 
registered  in  the  Books  of  Council  and  Session 
7th  Jane  1876,  and  3-17ths  each  thereof  were 
added  to  the  shares  of  her  three  surviving  sisters. 
On  Miss  Catherine  Steel's  death  in  1883  a  partial 
division  of  her  share  was  made  on  the  same 
assnmption,  bnt  no  discharges  were  granted. 

A  qnestion  having  arisen  with  regard  to  the 
right  to  the  fee  of  the  shares  of  the  residue  which 
were  liferented  by  Mrs  Johnstone  and  Mrs  Cathe- 
rine and  Margaret  Steel,  which  with  acorned 
income  amounted  to  upwards  of  £18,000,  in- 
cladiog  what  had  already  been  paid,  a  Special 
Case  was  presented  for  the  judgment  of  the 
Conrt.  The  first  parties  to  the  case  were  the 
testamentary  trostees  of  Robert  Steel  ;  the 
second  parties  were  his  surviving  children  James 
Steel  and  Bobert  Steel ;  and  the  third  parties 
were  the  husband  and  children  of  the  deceased 
Mn  Willan,  and  the  testamentary    trustees  of 


William  Steel. 

It  was  contended  by  the  second  parties  that 
the  division  of  the  fee  of  Mn  Johnstone's  share 
was  rightly  made,  and  that  the  said  William  Steel 
had  not  a  vested  right  in  any  part  of  the  fee  of 
the  shares  of  the  testator's  estate  liferented  by 
his  said  three  sisters ;  that  no  part  of  the  fee  of 
said  shares  vested  nntil  the  death  of  the  liferen- 
trioes,  and  that  accordingly  the  capital  set  free 
by  their  death  should  be  divided  among  them- 
selves and  the  family  of  the  said  Mrs  Willan  in 
the  following  proportions : —  (a)  James  Steel, 
4-llths ;  (6)  Bobert  Steel,  4-llths  ;  (e)  The  Bev. 
Bobert  Willan,  the  Bev.  William  Willan  junior, 
and  Miss  Willan,  3-llths  equally  between  them. 

It  was  contended  by  the  third  parties  that  the 
fee  of  the  said  shares  liferented  by  the  testator's 
said  three  daughters  vested  a  morte  tutatorii, 
or  at  all  events  on  the  expiration  of  twelvemonths 
after  the  date  of  the  death  of  the  testator's 
wfdow,  subject  to  defeasance  in  the  event  of  the 
liferentrices  leaving  issue ;  that  therefore  the  said 
William  Steel  at  the  date  of  his  death  had  a 
vested  interest  in  a  part  of  the  fee  of  the  shares 
of  the  testator's  estate  liferented  by  his  said 
three  daughters,  subject  to  defeasance  in  the 
event  of  the  said  liferentrices  leaving  issue, 
which  event  never  occurred ;  and  that  the  capital 
of  said  shares  should  be  divided  as  follows — (a) 
Jamea  Steel,  4-lothB ;  (i)  Bobert  Steel,  4-lStbs; 
(e)  the  testamentary  trustees  of  William  Steel, 
4-15th6 ;  (d)  Mrs  Willan 's  family  equally  between 
them,  3-16th8. 

The  question  submitted  to  the  Conrt  was — 
"Did  a  part  of  the  fee  of  the  shares  of  the  testa- 
tor's estate  liferented  by  Mrs  Johnstone,  Miss 
Catherine  Steel,  and  Miss  Margaret  Steel  vest  in 
the  said  William  Steel  at  the  testator's  death,  or 
otherwise  at  a  period  prior  to  the  death  of  the 
said  William  Steel,  subject  to  defeasance  in  the 
event  of  the  said  liferentrices  leaving  Issue,  or 
was  vesting  postponed  till  the  death  of  the  said 
liferentrices  respectively  ?  " 

Argued  for  the  second  parties — 1.  There  was  no 
vesting  of  the  fee  of  the  shares  liferented  by  the 
daughters  in  the  sons  till  the  death  of  the  life- 
rentrices without  issue.  That  was  clearly  the 
resalt  of  the  olause,  which  provided  that  the 
share  of  a  son  who  died  without  issue  before 
receiving  payment  of  his  provisions  should,  so 
far  as  unpaid,  fall  back  into  residue.  That  was 
equivalent  to  a  olause  of  survivorship,  and  pro- 
vided for  a  destination-over  of  the  fee  of  the 
shares  liferented  to  the  residuary  legatees  who 
might  survive  any  of  the  liferentrices  dying  with- 
out issue.  "Provisions"  in  that  clause  most 
mean  all  provisions  to  sons,  not  merely  the 
original  or  primary  provisions  to  which  they 
were  entitled.  Otherwise,  on  the  argument  of 
the  other  side,  there  would  be  nothing  to  post- 
pone vesting  as  regarded  the  eventual  provisions 
till  twelve  months  after  the  testator's  death. 
This  would  lead  to  the  strange  result  that  if  n 
son  died  after  the  testator,  but  before  the  periods 
of  payment  specified  in  the  deed,  there  would  be 
no  vesting  in  him  of  any  part  of  the  primary  pro- 
visions, but  there  wonid  be  vesting  of  the 
eventuikl  provisions,  though  these  might  not  be 
payable  till  long  after  the  periods  of  payment 
mentioned  in  the  deed.  The  natural  view  was, 
that  the  fee  of  the  shares  liferented  did  not  vest 
in  the  sons  till  the  death  of  the  liferentriees 
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withont  isaae.  2.  It  might  further  be  main- 
tained,  apart  from  the  olaaae  of  aarTiTorahip, 
that  the  effect  of  a  destination  to  A  in  liferent, 
and  his  issne  in  fee,  whom  failing  to  B  in  fee, 
was  to  saspend  vesting  in  B  till  the  death  of  A 
without  issue.  If  that  were  soand  there  was  no 
vesting  in  the  sons  of  the  shares  in  qnestion  till  the 
death  of  the  liferentricea — Maealpine  v.  8tud- 
Mme,  &e.,  March  20,  1888,  10  E.  837  ;  Murray 
y.  Qregortft  Trxttteei,  January  21,  1887,  14  K. 
368 ;  Baidam'i  Trruteei  v.  Murphy,  December 
15,  1881,  9  R.  269,  per  Lord  President,  p.  278. 

Argned  for  the  third  parties— 1^  The  clause 
relied  on  by  the  second  parties,  rightly  read,  did 
not  saspend  resting  as  to  the  shares  liferented 
by  the  daaghters.  The  question  really  turned 
on  the  meaning  of  "provisions"  in  that  clause. 
It  meant  original  provisions.  That  reading  was 
supported  by  the  manner  in  which  the  word  was 
used  in  the  previons  clauses  of  the  deed. 
"Before  receiving  payment"  meant  before  the 
terms  of  payment  mentioned  in  the  deed.  The 
testator  contemplated  that  those  of  his  sons  who 
survived  the  periods  of  payment  should  have  a 
vested  right  in  the  shares  destined  to  them.  If 
the  ^anse  of  the  deed  referred  to  were  read  in 
the  light  of  the  codicil  that  view  was  strengthened. 
S.  The  seoond  proposition  of  the  second  parties 
was  unsound.  It  was  not  necessary  to  say  any- 
tiling  against  the  decision  in  BeQ,  v.  Gheape,  7  D. 
614,  or  enter  into  the  dif&cult  questions  in  the 
case  of  H(MUme'»  Tnuteet.  There  was  nothing 
here  at  all  analogous  to  BeU  v,  Cheape.  There 
was  no  gift  over  to  anyone  by  name.  The  effect 
of  the  provision  here  was  no  more  than  to  bar 
intestacy.  There  was  no  question  of  invoking 
or  calling  in  anyone  at  alL  If  a  daughter  died 
without  issne  her  share  was  to  form  part  of 
residue.  The  gift  to  a  daughter  was  a  contin- 
gent gift  The  only  thing  to  lift  her  share  out 
of  residue  was  her  having  children.  That  view 
is  strengthened  by  the  clause  of  giving,  which 
contained  a  universal  gift  to  children  as  a  class  in 
manner  thereafter  mentioned.  In  Bdt,  v.  Cheape 
there  was  a  fresh  gift  nominalifa.  In  Ta^Ur  ▼. 
OSbert  the  gift  was  to  certain  members  of  a 
family,  certain  of  whom  failing,  to  certain  persons 
who  had  got  the  original  provisions.  That  was 
a  fortiori  of  the  present  case,  because  here  there 
was  no  gift  runninatim,  but  the  shares  of  the 
daughtera  were  left  in  the  residue,  and  therefore 
rested  in  the  sons  subject  to  defeasance— Tayior 
v.  GUbert'i  Trutteet,  November  8,  1887,  5  B. 
49,  and  July  12,  1878(H.  of  L.),  217  ;  Ohalmer't 
Tnuteet,  March  16,  1882,  9  R.  743;  Snell't 
Truiteet  v.  Morriton,  <te.,  March  20,  1877,  4  B. 
709. 

At  advising — 

Lord  President- The  settlement  of  the  late 
Robert  Steel  of  Fort-Qlasgow  disposed  of  the 
residue  of  his  estate  as  follows  : — (1)  The  whole 
fee  of  residue,  including  subjects  liferented  by  his 
widow,  is  to  be  held  by  his  trustees  for  behoof  of 
bis  children  in  the  proportions  of  four  shares  to 
each  son  and  three  shares  to  each  daughter — that 
is  to  say,  for  every  sum  of  £4  set  apart  for  a  son, 
a  sum  of  £3  shall  be  set  apart  for  a  daughter. 
(2)  The  sons'  provisions  are  to  be  payable  to  each 
of  them  to  the  extent  of  £2000  twelve  months 
after  the  testator's  death,  and  the  remainder 
twelve  months  after  the  widow's  death.    (3)  The 


daughters'  shares  are  to  be  held  by  the  trustees 
for  the  liferent  alimentary  use  allenariy  of  the 
daughters,  and  for  behoof  of  the  heirs  of  the 
bodies  of  each  of  them  respectively  in  fee,  and 
failing  any  daughter  withont  heirs  of  her  body, 
the  share  of  such  deceaser  shall  form  part  of  the 
residue  of  the  testator's  estate. 

There  were  three  sons  and  four  daughters,  ill 
of  whom  seem  to  have  been  of  full  age  at  the 
date  of  the  settlement  in  1833.  But  one  of  the 
sons  having  incurred  his  father's  displeasure  is 
cut  off  from  his  share  of  the  succession  by  a 
codicil  in  1841,  which  also  contains  this  provi- 
sion— "  Should  any  of  my  children  interested  die 
upwards  of  twelve  months  after  the  death  of  my 
wife  withont  leaving  lawful  issue,  and  any  part 
of  the  shares  of  my  estates  before  destined  to 
them  and  their  issue  in  that  event  devolve  upon 
my  sons,  I  direct  my  trustees  to  pay  the  same 
to  my  two  sons  interested  as  soon  after  the  death 
of  the  persons  so  dying  as  may  be  oonvenient." 
It  is  oh  vions  that  ' '  children  "  at  the  outset  of  this 
clause  most  mean  "daughters,"  and  that  the 
phrase  "  two  sons  interested  "  is  explained  by 
the  exclusion  of  one  of  the  three  sons  by  a  pre- 
vious clause  of  the  same  codicil. 

The  testator  died  in  1841  and  the  widow  in 
1852.  The  son  William  died  in  1861  leaving  no 
issue,  and  was  survived  by  all  his  brothers  and 
sisters.  The  other  two  sons  still  survive.  The 
daughtera  are  all  dead,  and  only  one  of  them, 
Jane  (Mrs  Willan),  left  issne. 

In  these  circumstances,  and  but  for  the  effect 
of  a  clause  in  the  settlement  to  which  I  have  not 
yet  adverted,  I  should  have  little  difficulty  in 
holding  that  though  William  Steel  died  before  any 
of  his  sisters,  his  testamentary  disponeea  would 
be  entitled,  along  with  his  sorviving  brothers  or 
brother,  to  a  share  of  the  part  of  the  residue  set 
free  by  the  death  of  those  of  his  sisters  who  died 
without  issue,  on  the  ground  that  the  whole 
residue  vested  in  the  sons  on  the  death  of  the 
testator,  or  at  all  events  twelve  months  after  the 
death' of  the  widow,  subject  only  to  defeasanoe  in 
so  far  as  the  daughters  left  issue. 

I  think  the  result  of  all  the  cases  on  this  sub- 
ject may  be  summarised  thus — Where  a  fund  is 
settled  on  daughters  of  the  testator  for  their  life- 
rent use  tdlenarly,  and  their  children,  if  any,  in 
fee,  whom  failing  to  another  person  or  other  per- 
sons in  absolute  property,  with  no  further  desti- 
nation, the  vesting  of  the  fee  in  the  last  named 
person  or  persons  will  depend  on  these  considera- 
tions, whether  the  person  so  called  to  the  snooes- 
sion,  if  only  one,  was  a  known  and  existing  indi- 
vidual at  the  death  of  the  testator,  or,  if  more 
than  one,  whether  the  persons  so  called  were  all 
of  them  known  and  existing  at  that  date,  or  if 
the  destination  is  to  a  class  called  by  description, 
whether  the  individuals  who  constitute  the  class 
are  ascertained  at  that  date,  or  whether  be  or 
they  cannot  be  known  or  ascertained  till  the 
death  of  the  liferenters  or  the  occurrence  of 
some  oth<>r  event.  If  the  person  or  persons  are 
not  known,  or  the  individuals  who  are  to  consti- 
tute the  class  are  not  ascertained  at  that  date, 
the  fee  will  not  vest  until  the  occurrence  of  the 
event,  which  will  determine  who  are  the  persons 
called,  or  the  individuals  composing  the  class  are 
ascertained.  But  when  the  person  or  persons 
oalled  are  known,  or  the  individuals  composing 
the  class  are  ascertained  at  the  death  of  the  tes- 
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tator,  then  the  fee  will  vest  in  them  a  morte  te$- 
iatorit,  sabject  to  defeasance  in  vhole  or  in  part 
in  the  erent  of  the  lifei«nter8  or  any  of  them 
leaving  iasne. 

There  was  a  great  division  of  opinion  in  the 
case  of  HeUdane't  TruiUe*,  9  £.  269,  as  to  the 
constraction  of  the  settlement.  Bat  it  appears 
to  me  that  all  the  Judges,  or  almost  all  of  them, 
assumed  the  soondness  of  the  rule  I  have  en- 
dsavoared  to  formalate.  This  is  clearly  shown 
in  the  opinion  of  Lord  Moncreiff  (Justice-Olerk), 
vho  was  one  of  the  majority.  His  Iiordship  pnts 
the  question  thns — "Does  the  testatrix  mean 
by  '  my  own  nearest  heirs,'  those  who  are  or  may 
be  'my  own  nearest  heirs '  at  her  death,  or  those 
whom  the  tmstees  shall  iind  to  be  '  my  own 
nearest  heirs  in  moyeablee,'  when  the  obligation 
oomes  to  be  fulfilled.  If  the  first  of  these  inter- 
pretations is  the  sound  one,  it  would  raise  a  very 
strong  probably  a  conolusiTe,  presumption  of  the 
testator's  intention  that  vesting  was  to  take  place 
at  her  own  death,  and  if,  on  the  other  hand,  the 
persons  to  whom  the  tmstees  are  to  pay  the  resi- 
due are  those  whom  they  shall  find  to  be  at  the 
time  of  payment  the  nearest  heirs  of  the  testatrix, 
in  moveables,  it  is  equally  clear  that  the  right 
cannot  vest  till  the  period  of  payment  oomes." 

I  am  anxious  to  make  it  clear  that  the  cause  of 
the  dispute  in  Saidane'i  Tnuieei,  and  of  the 
dilerence  of  opinion  among  the  Judges,  was 
not  any  donbt  as  to  the  legal  principle  appli- 
cable to  snob  oases,  bnt  tui^oed  entirely  on  the 
words  of  the  particular  deed  which  fell  to  be  con- 
strued, beoanse  I  think  there  was  in  the  argu- 
ments in  this  case  some  evidence  that  the  import 
and  effect  of  that  previous  case  has  not  been 
thoroughly  appreciated  or  understood. 

In  connection  vrith  the  report  of  the  same  oas6 
I  am  desirous  of  correcting  what  appears  to  be  a 
serious  blunder  in  a  paragraph  of  my  own  opinion, 
onp.378.  Mywordsasreportedare — "Itoannotbe 
disputed  that  if  the  residue  of  an  estate  is  destined 
to  A  in  liferent  and  his  issue  in  fee,  and  failing 
his  having  issue,  then  on  the  expiry  of  the  life- 
rent to  B  no  right  vests  in  B  till  the  death  of  the 
lifarenter  without  issue.  Ibis  was  authoritatively 
settled  in  the  case  of  Bell  r.  Cheape."  Now,  this 
as  it  standa  is  not  sound  law,  and  nothing  of 
this  kind  was  settled  in  Bell  v.  Oheape.  Bnt  the 
blander  odnsists  in  this,  that  after  the  words  ' '  on 
the  expiry  of  the  liferent  to  B"  there  ought  to 
be  added,  "and  his  heirs,  executors,  and  assig- 
nees," which  makes  the  proposition  good  law, 
and  truly  represents  the  judgment  in  Bell  v. 
Ohtaipe,  for  that  judgment  proceeded  on  the 
ground  that  B's  heirs  and  executors  were  called 
as  conditional  institutes  after  B,  and  were  entitled 
to  succeed  in  place  of  B  if  he  predeceased  the 
death  of  the  lif  erenter  and  the  term  of  payment. 
I  am  not  at  all  prepared  to  ascribe  the  occurrence 
of  this  blunder  to  the  reporters,  for  my  opinion 
wss  in  writing,  and  I  do  not  doubt  that  the  omis- 
sion of  the  words  occurred  in  the  transcription 
of  the  manuscript. 

The  provisions  of  Mr  Steel's  deed  of  settle- 
ment, so  far  as  I  have  hitherto  considered  them, 
point  to  one  conclusion  only,  that  the  sons  took 
a  vested  interest  in  the  whole  residue  of  the 
estate  a  morte  teitatoris,  subject  only  to  defeas- 
•noa  in  the  event  of  the  daughters  leaving  issue. 
Bnt  there  is  a  clause  in  a  later  part  of  the  deed 
whioh  throws  a  new  light  altogether  on  the  in- 


tentions of  the  testator.  It  provides  and  ap- 
points "  that  in  case  of  the  decease  of  any  of  my 
sons  before  receiving  payment  of  their  provisions 
leaving  heirs  of  their  bodies,  the  provisions  of 
such  deceasers,  so  far  as  unpaid  to  them,  shall 
fall  and  devolve  to  the  heirs  of  their  bodies  re- 
spectively in  place  of  their  parents,  snd  in  case 
of  the  decease  of  any  of  my  sons  before  receiving 
payment  of  their  provisions  without  lawful  issne, 
then  the  provisions  of  such  deceasers,  so  far  as 
unpaid,  shall  fall  back  into  and  make  part  of  the 
residue  of  my  estate,  divisible  as  aforesaid." 

Both  of  the  branches  of  this  clause  seem  to  me 
to  be  inconsistent  with  any  vesting  in  the  sons 
prior  to  the  terms  of  payment  of  the  different 
parts  of  their  provisions,  t. «. ,  of  the  residue.  I  do 
not  of  course  construe  thewords  "before  receiving 
payment"  as  referring  to  the  fact  of  payment 
being  made,  but  only  to  the  time  when  payment 
ought  to  be  made,  or,  in  other  words,  to  the  term 
or  terms  of  payment  specified  in  the  deed. 

But  the  plain  meaning  of  the  clause  is,  that,  if 
a  son  dies  before  the  anival  of  the  term  of  pay- 
ment of  any  part  of  his  provision,  that  part  faUs 
to  his  issue,  if  he  any  has,  as  conditional  insti- 
tutes, and  if  he  has  no  issue,  then  it  falls  back 
into  the  general  residue  of  the  testator's  estate, 
and  belongs  to  the  residuary  legatees  who  sur- 
Tive  the  term  of  payment 

The  result,  in  my  opinion,  is  that  William 
Steel's  testamentary  dlsponees  are  entitled  to 
take  all  that  became  payable  to  him  twelve 
months  after  the  testator's  death,  and  all  that 
became  payable  to  him  twelve  months  after  the 
death  of  his  mother,  because  he  survived  these 
terms,  but  they  have  no  right  or  interest  in  any 
part  of  the  residue,  which  became  payable  to  ttie 
sons  only  after  the  said  William  Steel's  death. 

LoBD  MuBE  concurred. 

LoBD  Seand — It  seems  to  me  that  this  case  is 
not  attended  with  any  serious  difficulty. 

Several  clauses  of  the  deed  of  setUement  and 
of  the  codicil  have  been  referred  to  in  the  argu- 
ment. So  far  as  regards  those  contained  in  the 
codicil,  they  do  not  seem  to  me  to  have  any  bear- 
ing upon  the  question  we  have  to  determine. 
The  question,  I  think,  depends  entirely  upon  the 
terms  of  the  settlement  itself.  The  provisions  of 
that  deed  are  as  follows — In  the  flrat  place,  the 
testator  provides  a  liferent  of  a  part  of  his  estate 
to  his  widow  if  she  should  survive  him,  and  the 
fee  of  the  subjects  so  liferented,  and  "the  whole 
rest,  residue,  and  remainder"  of  his  estates  he 
appointed  his  trustees  to  hold  for  behoof  of  his 
children  in  certain  proportions,  which  have  been 
already  mentioned  by  your  Lordship.  There  is 
therefore  a  provision  of  a  liferent  of  a  part  of  the 
estate,  and  a  clear  destination  of  the  fee  to  the 
children  in  certain  proportions. 

In  regard  to  the  shares  of  the  residue  destined 
to  daughters,  it  is  provided  that  they  shall  have 
a  mere  liferent  of  them,  bnt  that  in  the  event  of 
their  leaving  children,  the  children  shall  take  the 
fee  of  the  shares  liferented  by  their  mothers 
respectively,  and  failing  children,  then  that  the 
share  of  each  daughter  shall  fall  back  into  residue 
— that  is,  shall  belong  to  the  sons,  who  accord- 
ingly have  right  in  that  case  to  an  enlarged 
amount  of  the  fee  of  the  testator's  estate.  The 
only  other  provision  which  need  be  noticed  is 
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the  proTision  that  the  sons'  shares  shall  be  paid 
to  them  at  certain  fixed  dates — part  twelve 
months  after  the  testator's  death,  and  part  twelve 
montha  after  their  mother's  death  should  she  be 
the  Bnrvivor. 

If  these  provisions  stood  alone  I  have  no  doubt 
that  there  would  have  been  vesting  of  the  fee  a 
mtrU  tettatoru  in  the  sons.  For,  so  far  as  I  have 
gone,  the  deed  simply  comes  to  this — and  it  is 
an  ordinary  case  of  testamentary  provision— that 
there  is  a  provision  of  a  liferent  to  the  testator's 
widow  if  she  survive  him,  while  the  fee  of  the 
estate  is  to  be  held  for  the  children,  the  daughters 
having  a  liferent  only  of  their  shares  with  a  fee 
to  their  children,  if  any,  and  the  sons  having 
each  a  right  of  fee,  which  would  be  enlarged  by 
the  death  of  a  daughter  or  daughters  without 
issue. 

The  only  element  which  it  might  be  suggested 
would  postpone  vesting  is  the  mention  of  certain 
dates  of  payment-  But  it  is  settled  that  that 
does  not  suspend  vesting.  Accordingly  I  have 
no  doubt  that  the  fee  would  have  vested  a  morte 
tettatorii  unless  the  clause  to  whioh  your  Lord- 
ship last  adverted  had  the  effect  of  suspending 
vesting  till  the  term  of  payment  of  each  part  of 
the  provisions  arrived.  But  I  am  equally  clearly 
of  opinion  with  your  Lordship  that  the  clause  in 
question  has  that  effect.  The  clause  is  as  follows 
— "In  case  of  the  decease  of  any  of  my  sons 
before  receiving  payment  of  their  provisions" 
(whioh  really  means,  as  your  Lordship  has  said, 
before  the  terms  of  payment),  "leaving  heirs  of 
their  bodies,  the  provisions  of  such  deceasers,  so 
far  as  unpaid  to  them,  shall  fall  and  devolve  to 
the  heirs  of  their  bodies  respectively  in  place  of 
their  parents,  and  in  case  of  the  decease  of  any 
of  my  sons  before  receiving  payment  of  their 
provisions,  without  lawful  issue,  then  the  provi- 
sions of  such  deceasers,  so  far  as  unpaid,  shall 
tall  into  and  make  part  of  the  residue  of  my 
estate,  divisible  as  aforesaid. " 

The  question  to  be  determined  is,  what  is  the 
meaning  of  the  word  "  provisions"  as  occurring 
in  that  clause?  and  we  have  had  an  argument 
upon  that  point.  The  word  occurs  twice,  and 
one  thing  is  dear,  that  in  both  branches  of  the 
clause  it  must  mean  the  same  thing.  On  the  one 
hand  it  has  been  maintained  that  the  word  "pro- 
visions" has  a  limited  meaning,  and  refers  to 
what  I  may  call  the  primary  provisions  only,  viz., 
the  sons'  immediate  shares,  which  are  payable 
twelve  months  after  the  death  of  the  testator 
and  twelve  months  after  the  death  of  his  widow, 
and  that  the  words  are  not  to  be  extended  fur- 
ther. If  that  be  so,  and  the  primary  provisions 
only  are  to  fall  into  residue  in  the  event  of  a  son 
predeceasing  either  of  the  terms  of  payment  of 
his  own  share  without  issue,  it  follows  that  the 
provisions  liferented  by  daughters  would  vest 
a  morte  tettatoris.  But  that  construction  would 
lead  to  the  anomalous  result  that  if  a  son  died 
before  twelve  months  had  elapsed  after  the  death 
of  his  father  or  his  mother  without  leaving  issue, 
his  share,  so  far  as  not  due  when  be  died,  would 
drop  into  residue,  but  that  the  share  of  residue 
whioh  would  fall  to  him  on  the  death  of  a  sister, 
and  whioh  might  not  be  payable  till  many  years 
afterwards,  would  be  held  to  have  vested  a  morte 
tettatorit.  That  is  a  construction  whioh  I  cannot 
adopt.  Accordingly,  I  think  the  word  "provi- 
•iona"  in  the  elaose  now  under  consideration 


must  be  held  to  apply  not  only  to  what  I  have 
called  the  primary  bequest,  but  to  everything 
which  fell  to  any  of  the  sons  under  the  deed,  in- 
cluding what  would  come  to  them  owing  to  the 
death  of  a  sister  without  issue.  I  think  that  this 
is  the  natural  meaning  of  the  term,  which  is 
broad  enough  to  cover  all  the  benefits  given  to 
the  sons.  There  is  no  reason  for  suggesting  that 
one  class  of  provisions  or  part  of  the  residue 
should  be  in  one  position,  and  another  part  in  a 
different  position. 

Accordingly,  taking  that  view  of  the  deed,  and 
applying  the  term  "  provisions"  to  all  parte  of 
the  residue,  whether  primary  or  eventual,  given 
to  the  sons,  I  think  there  was  no  vesting  in 
William  Steel  of  any  share  of  the  daughters'  pro- 
visions till  each  daughter  died  without  issue,  for 
the  simple  reason  that  in  the  case  of  any  son 
predeceasing  the  term  of  payment  without  issue 
there  was  a  destination-over  of  the  share  he  would 
have  taken  had  he  survived,  for  the  deed  directed 
that  such  share  was  to  fall  into  residue,  and  so 
be  divisible  among  the  other  sons. 

I  have  said  that  there  is  nothing  in  the  codicil 
bearing  upon  this  point.  There  is  one  passage 
to  the  effect — "That  my  son  William  shall  only 
be  entitled  to  call  up  £1000  upon  the  expiry  of 
twelve  months  after  my  death,  and  the  remainder 
shall  lie  with  my  trustees  until  his  whole  provi- 
sions are  payable."  I  should  rather  be  disposed 
to  read  that  as  a  special  direction  applicable  to 
the  provisions  payable  at  the  two  dates  mentioned 
in  the 'settlement.  In  regard  to  the  subsequent 
clause— "Should  any  of  my  children  interested 
die  upwards  of  twelve  months  after  the  death  of 
my  wife  without  leaving  lawful  issue,  and  any 
part  of  the  shares  of  my  estates  before  destined 
tX)  them  and  their  issue  in  that  event  devolve 
upon  my  sons,  I  direct  my  trustees  to  pay  the 
same  to  my  two  sons  interested  as  soon  after  the 
death  of  the  persons  so  dying  as  may  be  con- 
venient"—it  appears  to  me  that  that  clause  was 
added  for  the  purpose  of  supplying  a  want  in  the 
original  deed,  viz. ,  a  provision  as  to  the  term  of 
payment  of  the  shares  of  daughters  dying  after 
the  testator  without  issue.  Bnt  this  has  no 
material  bearing  upon  the  point  involved  in  the 
case. 

LoBD  Ad^m— Having  had  an  opportnniiy  of 
seeing  and  considering  the  opinion  of  your  Lord- 
ship in  the  chair,  I  have  only  to  express  my 
entire  concurrence  with  it. 

The  Court  pronounced  this  interlocutor — 

"Find  and  declare  that  no  part  of  the  fee 
of  the  shares  of  the  testator's  estate  life- 
rented  by  Mrs  Johnston,  Mrs  Catherine 
Steel,  and  Miss  Margaret  Steel  vested  in 
William  Steel  at  the  testator's  death,  or  at 
any  period  prior  to  the  death  of  the  said 
William  Steel,  and  decern." 

Counsel  for  First  Parties  —  Orr.  Agents  — 
Morton,  Keilson,  &,  Smart,  W.S. 

Counsel  for  Second  Parties — Gloag — Fleming. 
Agents— Wallace  &  Begg,  W.S. 

Counsel  for  Third  Parties  —Balfour,  Q.C.— 
0.  E.  Mackenzie.  Agents  —  Hope,  Mann,  4 
Kirk,  W.S. 
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Friday,  December  14. 


FIRST    DIVISION. 

[Lord  Lee,  Ordinary. 
MOUIilSON     &     MASON     V.    THE     SCOTTISH 
EMPLOYERS  LIABILITY  AND  ACCIDENT 
ASSURANCE  COMPANY  (lIMITED). 

Inturanet —  Policy — Con  itrtieiion — Riparation — 
Liabilily  at  Uommon  Law  and  under  the 
Bmj^j/en  Liability  Act  1880. 

A  policT  of  iusnrance  contained  the  fol- 
lowing olauBB— "  The  company,  so  far  as  re- 
gards injaries  caased  during  the  period 
covered  by  the  preminm  so  paid  as  afore- 
said, or  any  further  period  iu  respect  of 
which  the  company  shall  accept  a  preminm 
or  premioms,  shall  pay  to  the  employer  all 
snms  which  such  employer  shall  become 
liable  for  under  or  by  virtue  of  the 
JBmployeza  Liability  Act  1880,  as  and  for 
compensation  for  personal  injury  caased 
to  any  workman  in  their  service  while 
engaged  in  the  employer's  work  in  either 
of  the  occnpatiouB  and  at  any  of  the 
places  mentioned  in  the  schedule  hereto." 

During  the  currency  of  the  policy  a  work- 
man in  the  employment  of  the  policy-holder 
recovered  damages  against  him  at  common 
law.  In  an  action  of  indenmification  by  the 
policy-holder  against  the  company,  ?ield  Ibat 
the  policy  only  covered  risks  under  the 
statute,  and  as  the  pursuer  had  been  found 
liable  to  the  workman  at  common  law  the 
defenders  were  entitled  to  absolvitor. 
Messrs  Morrison  &  Mason,  contractors,  Glasgow, 
on  2Ut  July  1885  effected  an  insurance  with  the 
Scottish  Employers  Liability  Accident  Assurance 
Company,  and  the  policy  of  assurance  contained, 
inter  alia,  the  following  clause: —  "The  com- 
pany, so  far  as  regards  injnries  caused  during 
the  period  covered  by  the  premium  so  paid  as 
aforesaid,  or  any  further  period  in  respect  of 
which  the  company  shall  accept  a  preminm  or 
premiums,  shall  pay  to  the  employer  all  sums  to 
which  such  employer  shall  become  liable  for 
under  or  by  virtue  of  the  Employers  Liability 
Aet  1880,  as  and  for  compensation  for  personal 
injury  caused  to  any  workman  in  their  service 
while  engaged  in  the  employer's  work  in  either 
of  the  occupations  and  at  any  of  the  places  men- 
tioned in  the  schedule  hereto."  Appended  to 
the  policy  were,  inter  cdia,  the  following  condi- 
tions:— "(1)  Upon  the  occurrence  of  any  acci- 
dent, notice  of  it  shall  within  three  days  of  its 
occurrence  be  given  to  the  company.  The  fullest 
particulars  of  the  cause  of  the  accident  must  be 
carefully  preserved,  so  that  in  the  event  of  legal 
proceedings  such  may  be  produced  or  be  open  to 
inspection.  The  employer  on  receiving  notice  of 
a  claim  shall  within  three  days  send  on  the 
same  or  a  copy  thereof  to  the  company,  with  such 
further  certified  information  as  to  the  time  at 
and  the  circumstances  under  which  the  injury 
was  caused,  and  the  nature  and  extent  thereof, 
and  the  name  and  occupation  of  the  claimant, 
and  such  other  information  as  the  company  may 
by  their  rules  or  otherwise  require;  and  he  shall 


cause  to  be  sapplied  to  the  company  such  further 
certified  information  as  to,  and  such  evidence  of, 
the  circumstances  connected  with  such  claim  as 
the  company  may  from  time  to  time  apply  for. 
(2)  On  receiving  from  the  employer  notice  of  any 
claim  the  company  may  take  upon  themselves  the 
settlement  of  the  same,  and  in  that  case  the  em- 
ployer shall  give  them  all  necessary  information 
and  assistance  for  the  purpose.  The  employer 
shall  not,  except  at  his  own  cost,  pay  or  settle 
any  claim  without  the  consent  of  the  company, 
but  H  any  proceedings  be  taken  to  enforce  any 
claim  in  respect  of  which  such  notice  shall  be 
given,  the  company  shall  have  the  absolute  con- 
duct and  control  of  the  same  throughout  in  the 
name  and  on  behalf  of  the  employer,  and  shall  in 
any  event  indemnify  the  employer  against  all 
costs  and  expenses  of  and  incident  upon  any 
such  proceedings,  and  the  employer  shall,  at  the 
cost  of  the  company,  render  them  every  assist- 
ance in  his  power  to  enable  them  to  resist  any 
claim  wholly  or  in  part,  or  to  defend  any  such 
proceedings." 

Upon  4th  August  1885,  and  during  the  cur- 
rency of  the  said  policy,  a  workman  named  Mar- 
tin, in  the  employment  of  Morrison  &  Mason,  sus- 
tained injuries  while  in  their  service  which 
necessitated  the  amputation  of  his  right  leg.  He 
thereupon  raised  an  action  on  the  ground  that 
they  had  designed  and  supplied  him  with  a 
scaffolding  of  insufficient  and  faulty  construc- 
tion, and  he  obtained  a  verdict  in  his  favour  of 
£200  damages. 

Morrison  &  Mason  raised  the  present  action 
against  the  Assurance  Company  founding  upon 
the  policy  of  assurance  in  their  favour,  and  con- 
cluding for  a  eumulo  sum,  which  included  the 
sum  of  £200  found  due  to  Martin,  and  the  ex- 
penses of  the  action  at  his  instance  against  them. 
They  averred  that  the  policy  covered  liabilities 
incurred  by  them  to  their  workmen  both  at  com- 
mon law  and  under  the  statute,  and  that  Martin's 
injuries  were  of  such  a  kind  as  they  became 
liable  for  by  virtue  of  the  Employers  Liability 
Act  or  alternatively  at  common  law.  Martin's 
wages  at  the  date  of  the  accident  averaged 
'£2,  10s.  sterling  'per  week,  and  the  sum  of  £200 
sterling  was  less  than  three  years'  wages  of  Mar- 
tin, and  did  not  exceed  the  sum  equivalent  to 
the  estimated  earnings  during  the  three  years 
preceding  the  injury  of  a  person  in  the  same 
grade  employed  during  those  years  in  the  like 
employment,  and  in  the  district  in  which  he  was 
employed  at  the  time  of  the  injury. 

The  defender  averred  that  although  they  did 
insure  at  common  law  within  certain  limits,  and 
issue  policies  to  that  effect,  the  policy  in  ques- 
tion only  covered  risks  under  the  statute,  and 
that  they  had  drawn  the  pursuer's  attention  to 
that  circumstance  at  the  time  when  it  was  taken 
out.  No  claim  or  notice  was  ever  made  or  action 
raised  in  the  Sheriff  Court  by  Martin  under  the 
Employers  Liability  Act,  and  the  time  for  doing 
BO  had  long  expired.  The  ground  of  his  action 
against  the  pursuers  was  personal  fault,  and  the 
action  being  at  common  law  the  damages  ob- 
tained "ras  not  a  risk  covered  by  the  policy 
founded  on.  The  injuries  for  which  the  pursuer 
became  liable  to  Martin  were  not  injuries  for 
which  they  became  liable  under  or  by  virtue  of 
the  statute. 

The  pursuers  pleaded,  inter  alia(l  and  2),  that 
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as  they  had  beoome  liable  under  the  statate,  and 
alternatively  at  common  law,  for  compensation 
for  personal  injury  to  a  workman  in  their  serrice, 
and  as  the  defenders  had  by  their  policy  of  as- 
Barance  agreed  to  indemnify  the  pnTsaers  in  all 
gnms  for  which  they  might  so  become  liable,  the 
parsners  were  entitled  to  decree. 

The  Lord  Ordinary  (Lee)  assoilzied  the  de- 
fenders. 

"  Opinion. — Tlilg  action  is  founded  on  a  policy 
of  insurance  by  which  the  defenders  undertook, 
in  consideration  of  a  premium  of  £C0O,  to  pay  to 
the  pursuers,  as  employers  of  labour  'all  sums 
which  such  employer  shall  become  liable  for  under 
or  by  virtue  of  the  Employers  Liability  Act  1880 
as  and  for  compensation  for  personal  injury 
caused  to  any  workmen  in  their  service  while 
engaged  in  the  employers'  work  in  either  of  the 
occupations  and  at  any  of  the  places  mentioned 
in  the  schedule  hereto. ' 

"On  4th  August  1885,  and  during  the  period 
covered  by  this  policy,  John  Martin,  a  mason  in 
the  service  of  the  pursuers,  sustained  pergonal 
injuries  while  engaged  in  the  pursuers'  work,  and 
on  4th  February  1886  Martin  raised  an  action  of 
damages  in  the  Court  of  Session  against  the  pur- 
Boers,  alleging  that  the  accident  occurred  in  oon- 
sequenoe  of  the  insufficiency  of  a  scaffolding, 
through  the  pursuers'  fault. 

"The  action  came  to  depend  before, me,  and 
an  issue  was  adjusted  for  the  trial  of  the  cause  in 
the  following  terms : — '  Whether  on  or  about  the 
4th  day  of  August  1885  the  pursuer,  while  work- 
ing in  the  employment  of  the  defenders,  on  a 
scaffolding  fixed  to  a  retaining  wall,  on  the  Glas- 
gow and  Cathcart  Bailway,  near  Dixon's  Avenue, 
was  injured  in  his  person  in  consequence  of  the 
insufficiency  of  said  scaffolding,  and  the  falling 
thereof,  through  the  fault  of  the  defenders,  to 
the  logs,  injury,  and  damage  of  the  pursuer. 
Damages  claimed,  £1000.' 

"  The  trial  resulted  in  a  verdict  for  the  work- 
man, and  against  the  present  pursuers,  with  £200 
of  damages,  and  an  attempt  to  set  aside  the  ver- 
dict as  contrary  to  the  evidence  was  unsuccess- 
ful. 

"The  defence  in  the  present  case  raises  no 
question  that  Martin  suffered  his  injuries  while 
in  the  pursuers'  service,  and  engaged  in  their 
work  in  one  of  the  occupations,  and  at  one  of 
the  places,  mentioned  in  the  schedule  appended 
to  the  policy.  But  the  defenders  dispute  their 
liability  to  indemnify  the  pursuers,  on  the  ground 
that  the  employers'  liability  for  the  above  sum 
was  not  '  under  or  by  virtne  of  the  Employers 
Liability  Act  1880.' 

"It  is  admitted  that  the  workman's  action  wag 
not  founded  on  the  Employers  LiabiUtyAct.  He 
had  given  no  notice  under  the  statute,  and  raised 
his  action  in  the  Court  of  Session  as  for  compen- 
sation at  common  law.  The  common  law  wag 
guffioient  for  bis  purpose,  because  he  alleged  and 
proved  that  the  accident  arose  from  the  insuffi- 
ciency of  a  scaffolding  for  which  the  pursuer  Mr 
Morrison  was  personally  responsible. 

"  But  it  is  contended  for  the  pursuers  that  the 
policy  is  not  exclusive  of  risks  of  liability  arising  at 
common  law,  but  covers  all  risks  of  liability  for 
injuries  to  workmen  for  which  the  employer  in- 
suring is  regponsible.  The  argument  is  that  the 
statute  merely  extends  and  amends  the  common 
law,  and  that  the  meaning  of  the  reference  in  the 


policy  to  the  Employers  Liability  Act  is  to  make 
it  dear  that  the  policy  applies  to  cases  in  which 
the  employer  is  Uable  under  the  statute  as  well 
as  to  cases  where  there  is  liability  at  common  law, 
or  at  all  events,  if  there  be  liability  under  the 
statute  as  well  as  at  common  law  it  is  of  no  con- 
sequence that  the  claim  of  the  workman  is  con- 
stituted under  the  common  law,  for  it  is  the 
nature  of  the  accident  and  not  the  natnre  of  the 
workman's  action  that  must  dedde  the  qnes- 
tion. 

"  I  am  of  opinion  that  it  depends  upon  a  con- 
strnction  of  the  policy  of  insurance  whether  it 
covers  a  case  of  liability  both  at  common  law  and 
under  the  statute. 

"  Allegations  are  made  by  the  d^enders  point- 
ing at  an  inquiry  into  prior  communings  as  show- 
ing that  the  pursuers  understood  that  the  policy 
applied  exclusively  to  claims  arising  out  of  the 
Employers  Liability  Act.  It  is  stated  that  they 
refused  an  offer  to  cover  common  law  risks  for 
an  extra  premium.  The  pursuers,  on  the  other 
hand,  also  propose  to  refer  to  the  terms  of  the 
proposal  and  relative  prospectus  as  showing  that 
*  Table  B'  mentioned  in  the  poUcy  includes  '  all 
accidents  of  occupation'  even  at  common  law.  I 
think  that  the  question  of  construction  must  be 
decided  upon  the  terms  of  the  policy  alone,  and 
that  it  is  incompetent  to  inquire  into  extrinsic 
oironmstances  in  order  to  control  or  explain  the 
policy. 

"It  was  contended  for  the  defenders  that  lia- 
bility on  the  part  of  an  employer  under  or  by 
virtne  of  the  Employers  Liability  Act  1 880  ia 
purely  statutory,  entirely  new,  and  quite  distinct 
from  and  exclusive  of  Uability  at  common  law. 
In  support  of  this  argument  there  was  cited  the 
case  of  The  Queen  v.  Tlit  Judge  cf  the  City  of 
London  Court,  14  Q.B.  Div.  906.  I  am  bound 
to  say  that  although  the  judgment  of  the  Master 
of  the  Bolls  in  that  case  reserves  the  question 
whether  these  causes  of  action  are  new,  the 
opinions  appear  to  show  that  the  defender's 
view  is  that  which  is  taken  in  En<;land.  But  a 
different  view  of  the  statute  has  been  taken  in 
Scotland,  and  has  been  applied  in  practice  ever 
since  the  case  of  M'Atoy  v.  Toung't  Paraffin 
Oil  Company,  in  1881,  9  K.  100.  In  the  case  of 
Morrieon  v.  Baird  db  Company,  10  R.  271, 1  ex- 
plained the  grounds  on  which,  in  my  opinion, 
the  view  of  the  Act  taken  in  M'llroy'g  case, 
necessarily  leads  to  the  conclusion  that  the 
ground  of  action  under  the  statute  was  not  dis- 
tinct from  or  exclusive  of  an  action  at  common 
law.  I  adhere  to  the  views  then  expressed,  and 
as  my  judgment  was  affirmed  in  the  Inner  Uonae, 
and  the  practice  is  now  quite  settled  in  Scotland 
(bo  much  so  that  cases  founding  both  on  the 
common  law  and  on  the  statute  are  tried  under 
one  issue),  I  cannot  in  the  Outer  House  hold 
this  question  to  be  open. 

"'The  result  is  that  an  employer's  liability  for 
injuries  suffered  by  workmen  in  his  employment, 
always  arises  oat  of  fault  for  which  he  is  respon- 
sible. It  may  be  that  he  is  responsible  for  that 
fault  only  by  reason  of  the  statute,  or  that  be  is 
responsible  for  it  both  under  the  statute  and  at 
common  law.  But  it  is  always  fault  on  his  part, 
actually  or  constructively,  that  is  the  ground  of 
liability.  That  there  may  be  liability  at  common 
law  as  well  as  under  the  statute  in  some  of  the 
cases  enumerated  in  the  firat  section  of  the  £m- 
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ployers  Liability  Act  appears  to  me  to  be  olear. 
This  may  be  iUtutrated  by  the  first  sub-seotion 
of  elanae  one,  as  qualified  by  sab-seotion  lat  of 
daose  two.  It  is  thereby  enacted,  inter  alia, 
that  a  workman  shall  haye  the  same  right  of 
compensation  as  any  third  party,  in  the  odse  of 
injury  from  any  defect  in  the  machinery  or 
plant  osed  in  the  bnsiness  of  the  employer,  pro- 
Tided  the  defect  arose  from  or  had  not  been  dis- 
oorered  or  remedied  owing  to  the  negligence  of 
the  employer,  or  of  some  person  in  Uie  serrioe 
of  the  employer,  and  entrusted  by  him  with  the 
duty  of  seeing  that  the  machinery  and  plant  are 
in  proper  condition.  Excepting  in  so  far  as  this 
enactment  refers  to  injaries  caused  by  the  negli- 
gence of  a  fellow  aerrant,  the  liability  of  the  em- 
ployer in  sach  a  case  exists  not  less  under  the 
common  law  than  under  the  statute. 

"  Now,  as  this  is  precisely  the  kind  of  case  that 
was  raised  by  the  issue  in  the  action  at  Martin's 
instance  against  the  pnrsaers,  viz.,  defect  in 
plant,  arising  from  the  negligence  of  the  em- 
ployer, the  question  is  whether  the  employer  in 
such  a  case  became  liable  under  the  Act  for  the 
rmn  awarded.  I  think  that  be  became  liable 
under  the  Act,  as  well  as  under  the  common  law, 
to  make  compensation. 

"  But  is  this  enough  to  give  the  employer  a 
elaim  against  the  insnrance  company  nnder  this 
policy?  My  opinion  is  that  it  is  not.  I  think 
that  in  all  such  cases  it  is  for  the  assnred  party 
to  establish  his  claim ;  and  that  in  this  case  he 
can  only  do  so  by  showing  that  his  liability  to 
Martin  for  the  snm  found  due  arose  under  or  by 
virtue  of  the  Employers  Liability  Act  1880. 
I  tbink  that  he  has  fttiled  to  show  this,  not  be- 
cause Martin's  claim  was  not  constituted  nnder 
that  Act,  bnt  because  the  Act  was  not  required 
to  create  the  liability,  and  was  not  in  any  sense 
the  canse  of  the  risk  which  in  Martin's  case  the 
pnrsoeis  incurred.  If  advantage  had  been  taken 
of  the  Act,  and  liability  for  the  sum  in  question 
had  been  attached  to  the  employer  nnder  it,  that 
might  have  been  conclusive  against  the  company, 
for  it  would  have  been  no  answer  to  them  to  say 
that  the  employer  was  also  liable  at  common  law. 
Bnt  seeing  that  the  Act  was  not  io'fact  made  the 
ground  of  liability,  and  was  not  required  in  law, 
my  opinion  is  that  the  risk  was  not  covered  by 
the  terms  of  the  policy." 

The  pnrsaer  reclaimed,  and  argued — That 
although  the  workman  had  laid  his  action  at 
common  law,  yet  he  could  have  brought  it  nnder 
the  statute,  and  as  the  snm  to  which  he  had  been 
found  entitled  was  less  than  three  years'  wages 
which  he  would  have  recovered  under  the  sta- 
tnte,  the  pursuers  were  entitled  to  reparation  as 
if  the  action  had  been  brought  nnder  the  statute. 
It  was  not  the  form  of  action  but  the  nature  of 
the  accident  which  regulated  the  liability.  The 
ttatnte  introduced  no  new  liability  ;  it  only  shut 
ont  the  defence  of  eoUahoroiteur  which  was  open 
to  the  master  before,  and  it  amended  and  ex- 
tended the  oommon  law.  In  order  to  succeed, 
the  defenders  would  reqnire  to  read  into  the 
policy  after  the  words  "Employers  Liability 
Act  1880"  the  word  "only"— The  Employers 
UabiHty  Act  1880  (43  and  *4  Vict.  cap.  42)  ; 
Life  Aisoeiation  of  Scotland  v.  Foster,  January 
81,  1873,  11  Maoph.  368 ;  M'Avoff  v.  Foung's 
Paragin  Company,  November  6, 1881 , 9  B.  100. 

Aigned  tot  the  respondentft— The  action  by 


Martin  against  the  pursuers  was  laid  at  oommon 
law.  It  was  brought  in  the  Conrt  of  Session,  and 
it  was  admitted  that  no  notice  such  as  was  re- 
quired by  the  statute  had  been  served  either  by 
Martin  on  them  or  by  them  on  the  defenders. 
The  policy  here  did  not  cover  oommon  law  risks, 
bnt  only  those  under  the  statute. 

At  advising — 

liOBD  Fbbsident— The  defenders  here  are  a 
company  who  call  themselves  "The  Scottish 
Employers  Liability  and  Accident  Assurance 
Company,  Limited,"  and  tboy  ipsne  policies  of 
indemnification  for  t£e  masters  of  workmen  who 
suffer  iojnrtes  which  entitle  them  to  compensa- 
tion "under  or  by  virtue  of  the  Employers  Lia- 
bility Act  1880." 

The  pursuers  Messrs  Morrison  it,  Mason  took 
ont  a  policy  of  assurance  from  this  company 
which  bore  that  they  (the  pursuers)  had  applied 
to  the  company  for  an  indemnity  against  such 
claims  as  were  mentioned  in  the  policy  for  com- 
pensation for  personal  injuries  caused  to  work- 
men in  their  service  in  any  of  the  occupations 
mentioned  in  the  schednle  and  that  they  had 
paid  to  the  company  the  premium  claimed  for 
such  indemnity  for  twelve  calendar  months  from 
the  21st  Jnly  1885.  During  the  onrrenoy  of  the 
policy  a  workman  raised  an  action  of  indemnity 
for  an  accident  which  occurred  while  he  was  in 
the  employment  of  the  pursuers,  and  by  which  he 
sustained  injuries  which  necessitated  the  ampu- 
tation of  his  right  leg.  The  grounds  of  tfaia 
action  were  that  the  pursuer  Morrison  had  per- 
sonally designed  and  snpplied  him  with  an  in- 
sufficient scaffolding,  and  particularly  that  the 
scaffold  supports  should  have  been  larger  and  of 
a  different  construction,  and  that  the  bolts  which 
fastened  the  scaffold  supports  were  round  and 
should  have  been  wedge-shaped.  In  the  pro- 
ceedings which  followed,  Morrison  admitted  that 
he  designed  both  the  figures  and  the  bolts,  and 
that  they  had  been  made  to  a  design  prepared  by 
himself. 

Now  that  action  was  not  laid  on  the  "Em- 
ployers Liability  Act,"  and  did  not  reqnire  to  be 
so ;  because  what  the  injured  party  alleged  was 
personal  fault  on  the  part  of  his  employer,  and 
accordingly  the  question  whioh  we  have  to  deter- 
mine is,  whether  the  liability  which  the  present 
pursuers  incurred  to  their  workmen  in  conse- 
quence of  the  accident  to  which  I  have  just  re- 
ferred was  one  of  that  class  of  risks  for  whioh 
the  defenders  undertook  to  indemnify  the  pnr. 
sners,  and  that  of  conrse  must  depend  npon  the 
construction  which  is  to  be  put  upon  the  terms 
of  this  policy,  which  by  its  first  clause  provides  aa 
follows — {Bit  Lordthip  here  read  the  elaute  in 
the  policy  quoted  ahote\.  This  is  the  only  part  of 
the  policy  to  whioh  it  is  necessary  to  make  any 
reference,  as  it  is  the  only  part  npon  which  any 
question  is  raised.  Now  the  contention  of  the 
defenders  is,  that  they  are  only  liable  under  this 
clause  to  indemnify  the  pursuers  for  sums  which 
they  have  to  pay  "  nnder  or  by  virtne  of"  the 
statute ;  while  the  pursuers  on  the  other  hand 
maintain  that  although .  the  damages  which  they 
had  to  pay  to  the  workman  Martin  were  as  a 
matter  of  fact  recovered  by  him  by  an  action  at 
common  law,  yet  if  they  were  capable  of  being 
recovered  by  him  under  the  statute,  that  then 
was  a  risk  covered  by  the  terms  of  the  policy,  and 
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that  the  pursuen  are  entitled  to  pievaU.  Now, 
io  order  to  interpret  this  clause,  it  is  necessary  to 
consider  the  new  liability  introduced  by  this  sta- 
tute, and  I  think  we  find  that  new  liability  de- 
scribed in  sec.  31  in  these  words — "  Where  after 
the  commencement  of  this  Act  personal  injury 
is  caused  to  a  workman,  the  workman,  or  in  case 
the  injury  results  in  death,  the  legal  personal  re- 
presentatives of  the  workman  and  any  person 
entitled  in  case  of  death,  shall  have  the  same 
right  of  oompensatiou  and  remedies  against  the 
employer  as  if  the  workman  bad  not  been  a 
workman  of  or  not  in  the  serTice  of  the  employer, 
nor  engaged  in  bis  work."  It  seems  to  me  that 
the  novelty  introduced  by  the  statute  is  that  a 
workman  in  the  employment  of  an  employer  at 
any^ind  of  work  is  to  hare  his  remedy  for  in- 
juries sustained  while  in  that  employment  and 
working  in  that  employment,  as  if  be  were  a 
stranger  to  the  work  aud  not  a  workman  at  all ; 
in  short  it  is  to  give  the  workman  the  same 
remedy  against  his  employer  as  if  he  were  a 
member  of  the  publia  But  this  liability  is 
accompanied  with  some  safeguards  for  the  em- 
ployer, which  are  narrated  in  sec.  4,  and  which 
are,  that  an  action  under  tbe  Act  cannot  be 
maintained  unless  notice  is  given  within  six 
weeks  of  the  occurrence  of  the  accident,  and  un- 
less the  action  is  commenced  within  six  months, 
or  in  case  of  death  within  twelve  months  from 
the  time  of  death. 

Now,  tbe  liability  for  which  this  company 
undertakes  by  the  policy  now  before  us  to  indem- 
nify an  employer  of  labour  is  thus  expressed — it 
is  for  "  all  sums  which  such  employer  shall  be- 
come liable  for  under  or  by  virtue  of  the  Em- 
ployers Liability  Act  1880."  There  are  also  cer- 
tain conditions  attached  to  this  policy  which 
form  part  of  it,  and  by  which  it  is  provided  that 
notice  of  any  accident  is  to  be  given  to  the  com- 
pany within  three  days  of  its  occurrence,  and 
that  when  any  claim  is  made  upon  an  em- 
ployer the  company  may  take  upon  themselves 
the  settlement  of  the  same ;  and  if  proceedings 
are  taken  to  enforce  the  claim,  the  company  are 
to  have  the  absolute  conduct  and  control  of  the 
same,  and  the  employer  is  to  render  the  company 
all  tbe  assistance  in  his  power  in  defending  the 
proceedings.  Now,  clearly  these  conditions,  which 
are  attached  to  this  policy,  are  of  the  same  kind 
as  are  set  forth  in  sec.  4  of  the  statute,  and  their 
object  is  to  secure  to  the  company  the  earliest 
notice  of  all  claims  which  are  to  be  made  against 
them.  While,  therefore,  I  cannot  congratulate 
the  draughtsman  of  this  policy  upon  the  lan- 
guage he  has  selected  to  express  the  intentions 
of  the  parties,  I  think,  perhaps,  sufficient  ap- 
pears to  make  it  clear  that  what  was  contem- 
plated by  the  terms  of  this  policy  was  a  liability 
arising  under  the  Employers  LiabUity  Act,  and  no 
other.  But  the  liability  to  which  the  pursuers 
have  been  subjected  is  not  "  under  and  in  virtue 
of"  that  Act.  It  is  a  liability  to  which  they  might 
have  been  exposed  at  common  law,  even  if  this 
statute  had  never  been  passed,  and  that  being  so, 
he  cannot  hold  the  present  claim  to  be  within 
the  indemnity  provided  by  this  policy,  I  am 
therefore  for  adhering  to  the  Lord  Ordinary's 
interlocutor. 

LoBD  MuBE— I  am  quite  of  the  opinion  ex- 
pressed by  your  Lordship.     The  action  brought 


by  Martin  against  the  pursuers  was  laid  at  oom- 
mon  law,  and  not  under  the  Employers  liabilitj 
Act,  and  the  sum  to  which  the  jury  found  him 
entitled  was  recovered  hy  him  under  this  common 
law  action.  That  being  so,  it  is  impcssible  that 
the  pursuers  can  prevail  on  this  policy,  which  by 
its  language  declares  that  the  risk  n-hich  tbe 
company  undertook  to  indemnify  them  for.wu 
sums  which  as  employers  of  labour  they  beeune 
liable  for  ' '  under  or  by  virtue  of  the  Emjdoyeis 
Liability  Act." 

LoBD  Shand — Tbe  question  here  is  as  to  Um 
construction  which  is  to  be  put  upon  the  dai&e 
of  this  policy  which  was  read  by  your  Lordsliip, 
and  in  determining  this  construction  it  is  neces- 
sary to  keep  in  view  the  distinction  which  aiisn 
between  a  liability  to  indenmify  at  common  la* 
and  under  the  statute. 

As  to  claims  which  arise  at  common  law,  it  u 
clear  that  there  are  some  which  are  capable  of 
being  so  enforced  which  might  not  fall  under  tbe 
stetute,  as,  for  example,  claims  based  upon  tbe 
personal  fault  of  the  employer.  Again,  oommoo 
Uw  liabilities  are  not  limiteid  in  amount,  and  ve 
know  that  juries  often  award  large  soma  to  in- 
jured parties  or  their  representatives  in  apedal 
circumstances. 

On  the  other  hand,  it  is  a  most  important  ooo- 
sideration  for  a  company  like  the  defenders  here 
to  have  some  idea  from  time  to  time  as  to  tbeii 
liabilities,  otherwise  it  would  be  impossible  fat 
them  prudently  and  successfully  to  conduct  their 
business.  They  accordingly  append  to  their 
policies  certain  conditions  which  form  part  of  the 
contract,  and  which,  along  with  the  torma  of  the 
policy,  not  only  limit  the  liabiUty  of  the  com- 
pany to  such  sums  as  the  insurer  beoomes  liable 
for  under  or  by  virtue  of  the  statute,  but  also 
requires  him  to  intimate  to  them  within  three 
days  the  occurrence  of  any  accident  npon  which 
a  claim  may  be  founded,  and  also  requires  the 
insurer  to  give  the  company  every  ama stance  in 
resisting  the  claim. 

Looking  then  to  the  terms  of  this  policy,  it 
appears  that  the  only  claims  which  can  be  made 
under  it  are  for  indemnity  for  sums  for  wfaidi 
the  insurer  became  liable  "  under  or  by  Tirtns  of 
the  Employers  Liability  Act  1880."  The  words 
in  the  body  of  the  policy  to  which  your  Lordship 
has  referred  make  this  quite  clear,  and  we  have 
it  established  beyond  all  doubt  by  a  specimen  of 
another  kind  of  policy  which  has  been  exhibited 
to  us  by  the  defenders,  and  which  is  issued  by 
them  when  the  insurer  wishes  to  oover  his  risks 
both  under  tbe  statute  and  at  conunon  Uw. 

It  was  urged  by  the  pursuers  that  although  this 
action  by  &e  workman  was  as  a  matter  ctf  fset 
brought  at  common  law,  yet  as  it  might  quite 
competently  have  been  brought  under  the  statutt, 
that  therefore  they  were  entitled  to  preTaiL  I 
do  not  think,  however,  that  we  are  at  liberty  to 
assume  this,  or  to  take  it  for  granted  that  if  this 
action  had  been  brought  under  the  siatate  the 
same  result  must  necessarily  have  followed.  This 
argument  may  further  be  tested  by  assaming  the 
converse  case.  Suppose  an  action  broogbt  nodsr 
the  Employers  Liability  Act,  could  the  eompany 
have  evaded  liability  by  maintaining  that  ti« 
action  might  have  been  equally  well  bron^it  tt 
common  Uw  ?  I  do  not  Uiink  snch  an  answw 
could  competently  have  been  made.     HoMing 
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therefore  as  I  do  that  this  policy  was  only  in- 
t«nded  to  cover  risks  under  the  statnte,  and  this 
not  being  one  of  that  class,  I  think  that  the 
defenders  are  entitled  to  be  assoilzied. 

LoBD  Adik — The  som  for  which  the  porsners 
seek  indemnity  was  a  snm  of  damages  for  which 
they  became  liable  at  common  law,  and  not  in 
any  way  under  the  statnte.  That  being  so,  it  is 
impoesible  to  bring  the  claim  now  sought  to  be 
established  in  any  way  under  the  words  of  the 
policy.  Certain  cQfficnlties  arise  on  the  constmc- 
tion  of  this  policy  owing  to  the  unfortunate 
■election  of  language  used  to  express  the  inten- 
tioDS  of  the  parties,  and  various  readings  of  these 
words  have  been  submitted  to  us.  As  was  pointed 
ont  by  your  Lordship,  a  new  risk  was  introduced 
into  the  law  by  tbe  Employers  Liability  Act,  and 
it  seems  to  me,  that  idthough  badly  expressed, 
what  the  parties  intended  by  the  language  of  this 
policy  was  to  indemnify  the  employer  of  labour 
for  all  sums  which  he  became  liable  for  under  the 
statute,  and  that  not  being  the  nature  of  the  pre- 
sent claim,  the  porsner  here  cannot  prevaiL 

The  Court  adhered. 

Connael  for  the  Pursuers — D.-F.  Mackintosh, 
Q.C. — Gny.  Agents  —  Macandrew,  Wright,  A 
Hurray,  W.8. 

Ooansfll  for  the  Defenders — R.  Johnstone — 
Shaw.     Agents — Macpherson  &  Mackay,  W.S. 


Friday,  Veeember  14. 

SECOND   DIVISION. 

[Sheriff  of  Boss,  &o. 
HACFARLANE  V.  HATHESOK. 

Pubtie  BtUe»  —  Ameument  —  LiahiUty  for  Rate* 
on  Unpaid  Bent* — Valuation  (Scotland)  Act 
1849  (17  and  18  Viet.  c.  91),  tees.  31,  SS—Tfie 
Vrtfier$  Holdingt  {Scotland)  AeU  1886  and 
1887.  49  and  50  VieL  e.  29,  tee.  6,  and  50  and 
51  Viet.  e.  24,  tee.  2. 

A  landed  proprietor  refused  to  pay  certain 
poblie  rates  on  the  ground  that  the  rents  to 
•  which  they  were  applicable  had  not  been 
paid  by  her  tenants.  In  an  action  at  the  in- 
stance of  the  collector  of  public  rates  for 
the  parish,  ?ield  {ditt.  Lord  Lee)  that  as  the 
assessment  had  been  duly  levied  on  the  basis 
of  the  valuation  roll  the  proprietor  was  liable 
to  pay  them.  ' 

Tbe  Crofters  Holdings  (Scotland)  Act  li)86,  see. 
6,  sab-sec  (4),  provides — "  When  an  application 
is  lodged  with  the  Crofters  Commission  to  fix  a 
fair  rent,  it  shall  be  in  the  power  of  the  Crofters 
Comnussion,  either  nnder  the  same  or  under 
another  application  of  the  crofter,  to  sist  all  pro- 
ceedings for  tbe  removal  of  the  crofter  in  respect 
ot  non-payment  of  rent  until  the  said  applica- 
tion is  ftnidly  determined,  upon  such  terms  as  to 
payment  of  rent,  or  otherwise  as  they  shall  think 
fit." 

Tbe  Crofters  Holdings  (Scotland)  Act  1887,  sec. 
2,  provides — "  Any  crofter  who  has  made  or  shall 
niAke  an  application  to  tbe  Crofters  Oonunission 
to  flx  a  fair  rent  for  bis  holding,  and  against 


whom  legal  proceedings  have  been  taken  for  pay- 
ment of  rent,  may  apply  under  the  same  or  any 
subsequent  application  to  the  Crofters  Commis- 
sion for  an  order  prohibiting  the  sale  of  the 
crofter's  effects  upon  the  said  holding  by  virtue 
of  any  decree  for  payment  of  such  rent,  and 
the  Crofters  Commission,  if  satisfied  that  such 
sale  would  have  the  effect  of  defeating,  in  the  case 
of  such  crofter,  the  intention  of  the  principal  Act 
(the  Crofters  Act  1886),  may,  upon  such  terms  as 
to  payment  of  rent  or  otherwise  as  they  shall 
think  fit,  grant  an  order  prohibiting  such  sale 
till  the  application  to  fix  a  fair  rent  has  been 
finally  determined." 

The  Lands  ValnaUon  (Scotland)  Act  1854  (17 
and  18  Vict.  o.  91),  sec.  31,  provides— "In  all 
oases  where  any  lands  or  heritages  shall  be  sepa- 
rately let  at  a  rent  not  amounting  to  four  pounds 
per  annum,  and  the  names  of  tbe  occupiers 
thereof  shall  not  have  been  inserted  in  the  valua- 
tion roll,  the  proprietor  of  such  lands  and  herit- 
ages shall  be  charged  with  and  have  to  pay  tbe 
whole  of  the  assessments  on  such  lands  and  herit- 
ages separately  let  as  aforesaid,  but  every  such 
proprietor  charged  with  and  paying  such  BBsess- 
ments  shall  have  relief  against  the  tenants  and 
occupiers  of  such  lands  and  heritages  for  reim- 
bursement thereof  if  and  so  far  as  such  assess- 
ments may  by  law  be  properly  chargeable  upon 
such  tenants  or  occupiers." 

Section  83— "Where  in  any  connty,  burgh,  or 
town,  any  county,  municipal,  parochial  or  other 
public  assessment,  or  any  assessment,  rate,  or 
tax  under  any  Act  of  Parliament  is  anthorised  to 
be  imposed  or  made  upon  or  according  to  the 
real  rent  of  lands  and  heritages,  the  yearly  rent 
or  value  of  such  lands  and  heritages  as  appearing 
from  the  valuation  roll  in  force  for  the  time 
nnder  this  Act  in  each  connty,  burgh,  or  town 
shall  from  and  after  tbe  establishment  of  such 
valuation  therein  be  always  deemed  and  taken  to 
be  the  just  amount  of  real  rent  for  the  purposes 
of  such  county,  municipal,  parochial,  or  other 
assessment,  rate  or  tax,  and  tbe  same  shall  be 
assessed  and  levied  according  to  such  yearly  rent 
or  value  accordingly." 

This  was  an  action  at  the  instance  of  John  Fin- 
layson  Macfarlane,  inspector  of  poor  for  the 
parish  of  Stornoway,  and  collector  of  public  rates 
there,  for  the  sum  of  £222,  78.  7d.,  against  Lady 
Mary  Jane  Matheson,  Lewis  Castle,  Stornoway, 
proprietrix  in  liferent  of  the  Island  of  Lewis. 
He  averred  that  for  tbe  year  from  Whitsunday 

1887  to  Whitsunday  1888  the  defender  was  duly 
assessed  by  the  parochial  board  in  the  snm  of 
£764,  7s.  7d.  public  rates  in  respect  of  her  pro- 
prietorship and  occupancy  of  various  subjects. 
To  account  of  this  sum  the  defender  on  14th  May 

1888  paid  a  sum  of  £542,  Os.  3d.,  leaving  a  bal- 
ance still  due  by  her  to  the  pursuer  of  £222, 
7b.  4d.,  which  was  the  sum  sued  for. 

The  defender  admitted  these  statements,  and 
averred  that  she  had  been  assessed  in  rates  on 
tbe  assumption  that  the  rental  of  her  tenants 
who  paid  less  than  £4  per  annum  would  pro- 
duce a  sum  of  £168,  26.  6d.  sterling,  but  she  had 
only  recovered  £102,  2s.  of  that  sum  ;  with  re- 
gard to  tenants  who  pay  rents  of  £4  per  annum 
and  upwards,  she  had  been  assessed  on  the  as- 
sumption that  the  rates  applicable  thereto  would 
amount  to  £.'>08,  16s.  8d.,  but  notwithstanding 
all  her  efforts  she  had  only  been  able  to  collect 
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rents     representing     an    assessment   of    £362, 
9s.  lOd. 

It  was  admitted  that  she  had  paid  the  assess- 
ments applicable  to  the  rents  collected,  and  that 
these  were  inclnded  in  the  snm  of  £512,  Os.  3d. 
She  further  averred  that  any  legal  proceedings 
she  might  adopt  against  her  tenants  who  were 
in  arr«ar  of  rent  would,  in  terms  of  the  Crofters 
Holdings  (Scotland)  Act  1887,  be  liable  to  be  pro- 
hibited till  the  crofter's  application  to  fix  a  fair 
rent  had  been  determined.  There  was  no  imme- 
diate prospect  of  their  application  to  fix  fair  rents 
being  entertained  and  determined. 

The  pursuer  admitted  this  statement,  with  the 
explanation  that  the  defender  had  not  attempted 
to  sue  any  of  her  tenants  who  were  in  arrear  of 
rent,  and  that  until  she  did  so  the  Crofters  Com- 
mission had  no  power  to  sist  the  proceedings. 

The  defender  pleaded — "The  defender  not 
baring  recovered  payment  of  the  sums  sued  for 
in  respect  of  rates  from  her  tenants  who  pay  less 
than  £4  per  annum,  and  in  respect  of  rents  from  ' 
those  who  pay  £4  per  annum  and  upwards,  she  is 
not  bound  to  pay  rates  in  respect  of  the  sums  not 
recovered  by  her  as  aforesaid,  and  she  is  entitled 
to  be  assoilzied  with  expenses." 

The  Sheriff  -  Substitute  (Fbaseb)  decerned 
against  the  defender  for  the  sum  sued  for. 

'^NoU. — The  defender  duly  paid  the  rat«s 
effeiring  to  the  amount  of  rents  received  by  her 
as  well  as  those  exigible  from  her  as  proprietrix 
and  occupant  of  the  different  subjects  mentioned 
in  the  account  appended  to  the  petition.  The 
rates  dne  and  now  sought  to  be  recovered  are 
those  effeiring  to  rents  not  paid,  and  the  only 
question  between  the  parties  is  whether  she  is 
bound  to  pay  rates  on  or  in  respect  of  these  un- 
paid rents.  In  my  opinion  she  is.  The  rates 
unpaid  were,  along  with  those  which  have  been 
already  paid,  duly  and  timeously  assessed.  No 
objection  was  then  made  by  or  on  her  behalf, 
and  it  appears  to  me  that  it  is  now  too  late  to 
object  or  resist  payment. 

"The  parochial  board  is  not  responsible  for, 
and  indeed  has  nothing  to  do  with,  the  collection 
or  payment  of  any  rents.  If  the  defender  has 
from  any  cause  failed  to  obtain  payment  of  any 
portion  of  those  due  to  her,  the  loss  must,  so  far 
as  the  board  and  the  other  ratepayers  are  con- 
cerned, fall  upon  her.  There  may  be  hardship 
in  having  thus  to  pay  rates  on  runts  net  re- 
ceived, and  which  probably  never  will  be  wholly 
received,  but  in  the  interest  of  the  general  rate- 
payers the  pursuer  cannot  take  that  into  account. 
He  is  bound  to  recover  if  he  can,  and  has  no 
alternative  but  to  use  the  means  for  enforcing 
payment.  If  he  were  to  fail  in  this — his  duty — 
or  if  the  defender  were  relieved,  the  result  would 
necessarily  be  increased  rates  for  the  following 
year,  of  which  she  wonid  have  to  bear  her 
share. 

"  It  is  said  that  under  the  Crofters  Act  the  de- 
fender's unpaid  rents  are  liable  to  be  in  part  re- 
dnoed  or  entirely  swept  away.  That  is  true,  but 
it  is  one  of  the  risks  which  as  a  proprietrix  she 
mns.  It  does  not  appear,  however,  that  she  has 
yet  attempted  by  legal  measures  to  recover,  or 
that  the  Crofters  Commission  have  reduced  or 
swept  off  or  interfered  with  the  past  year's  un- 
paid rents. 

"On  the  grounds  above  indicated  I  am  reluc- 
tantly obliged  to  hold  that  in  law  the  def eqder  is 


bound  to  pay,  and  I  give  decree  accordingly. " 

The  defender  appealed  to  the  Court  of  Sea- 
siun. 

It  was  stated  at  the  bar  that  the  defender  was 
nnable  to  pay  the  rates,  as  in  spite  of  all  efforts 
the  rents  of  the  estate  liad  not  been  recovered, 
and  she  had  no  other  means  by  which  to  pay 
them.  As  she  was  only  proprietrix  in  liferent 
she  could  not  use  the  ordinary  means  of  raising 
money  to  meet  this  claim  which  would  be  open 
to  a  fee-simple  proprietor.  She  had  raised  fifty- 
flve  actions  for  payment  of  rent  against  crofters, 
her  tenants,  but  on  the  application  of  the  tenants 
to  have  fair  rents  fixed,  the  Crofteia  Commis- 
sion, without  hearing  parties,  had  issued  an  order 
in  terms  of  the  Crofters  Act  1887,  sec.  2,  under 
which  she  was  prohibited  from  recovering  by 
sale  any  rents  for  which  she  might  obtain  decree. 
The  rates  should  oome  out  of  rent,  but  there  was 
none.  The  source  of  rates  had  perished.  Bent 
was  not  exigible  for  a  subject  that  had  perished 
■~Mmr  V.  M'Intyre,  February  4,  1877,  14  E. 
470 ;  and  in  like  manner  the  assessment  wbidi 
the  statute  laid  npon  the  subject  could  not  be 
exacted  —  Tod  v.  Mitchell,  January  26,  1858,  20 
D.  449  ;  Gntbrie  Smith,  p.  391  ;  Oassell's  Lav 
of  Bating,  pp.  35,  and  42 ;  Mayor  of  Woodtlodc, 
November  10,  1876,  L.J.,  2  Ex.  Div.  49; 
Browne  on  Bating,  p.  616  ;  Qowuk  Police  Com- 
Taistioneri  v.  AiTrumr,  February  S,  1887,  14  B. 
461.  The  question  wag,  if  the  subject  showed  a 
profit  on  which  it  could  be  rated.  The  Valoa- 
tion  Act  laid  the  burdens  on  the  value  of  pro- 
perty as  it  could  be  "let  from  year  to  y«ar." 
The  valuation  roll  was  the  basis  on  which  th« 
Board  levied  the  rates,  and  in  the  usual  case  was 
conclusive  of  the  rental.  But  in  this  case  a  eu 
major  had  occurred  as  truly  as  if  the  snbject  had 
been  swept  away  by  the  sea.  For  after  the  valua- 
tion roll  bad  been  made  up,  the  Crofters  Commis- 
sion interposed  between  the  appellant  and  her 
tenants,  and  restrained  her  from  recovering  two- 
thirds  of  the  rents  at  least  for  the  year  to  which 
the  roll  applied.  In  this  way  the  value  stated  in 
the  roll,  which  was  the  warrant  of  the  collector, 
had  been  reduced.  Moreover,  if  the  power  to 
recover  rents  were  arrested,  the  result  might  be 
a  destruction  of  the  rental  as  it  entered  the  roll, 
and  therefore  as  it  afforded  the  measure  of  taxa- 
tion. The  crofters  applied  to  have  fair  rents 
fixed  in  June,  the  roll  was  made  np  in  Septem- 
ber, but  if  the  Commissioners  reduced  the  rents 
their  deliverance  would  draw  back  to  the  date  of 
the  crofters'  applications.  Thus  the  basis  of 
assessment  would  be  destroyed. 

The  pursuer  argued — Ko  doubt  there  was  hard- 
ship in  the  present  case,  but  the  collector  was 
bound  to  assess  according  to  the  roll — M'Laehlan 
V.  Tennant,  May  4,  1871,  48  Jur.  890.  It  was 
admitted  that  the  appellant  had  not  recovered  all 
her  rents, but  she  had  not  exhausted  her  remedies. 
She  might  have  obtained  decree,  and  sold  in 
implement  thereof  to  the  extent  of  one-third  of 
the  rent 

At  advising — 

IiOBD  JUST10X-C1.XBX — There  is,  I  am  afraid, 
only  one  way  in  which  this  case  can  be  decided, 
although  it  is  certainly  one  of  the  most  deplorable 
that  have  come  before  the  Court  Lady  Mathe- 
son,  the  liferent  proprietrix  of  the  Lewis,  is  nn- 
able to  collect  enough  rents  dne  to  her  from  the 
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estate  to  pay  the  pnblio  boidens  imposed  npon  it. 
The  Crofters  Act  of  1886,  with  its  amendments 
in  1887,  has  had  this  efFeot,  that  while  the  land- 
lord is  liable  to  pay  assessment  npon  rents  which 
had  l>een  fixed  by  open  bargMn  between  the 
landlord  and  the  tenant  as  a  fair  rent  for  the 
land,  the  Crofters  Commission  steps  in  and  says 
that  these  rents  are  not  to  be  paid.  Bat  while 
the  law  thos  prevents  the  payment  of  rent  to  the 
landlord,  it  has  not  said  that  the  obligation  on 
the  landlord  to  pay  rates  on  the  rents  formerly 
fixed  shall  also  b«  stayed.  It  was  argned  that 
the  operation  of  the  Crofters  Commission  was  a 
«M  inajor  which  altered  the  ordinary  position  of 
affairs  and  stopped  the  receipt  of  tents,  which 
was  the  only  real  ground  upon  which  the  obliga- 
tion by  the  landlord  to  pay  rates  had  rested. 
Bat  when  we  look  at  the  statnte  nnder  which  the 
pnraners,  who  are  the  rating  authorities  for  the 
district,  act,  we  find  that  they  have  no  option 
bat  to  do  as  they  haye  done.  They  most  take 
the  rental  of  the  property  as  it  appears  in  the 
valoation  roll,  and  then  insert  in  the  rating-book 
the  proper  proportion  of  the  whole  rate  which 
Lady  Matheson  has  to  pay,  wfiether  the  propor- 
tion refers  to  houses  which  are  valued  above  £4 
per  annum  or  below  that  sum.  This  has  been 
done,  and  I  can  find  nothing  in  the  Crofters  Acts 
to  prevent  them  following  the  usual  coarse  in 
the  present  case, 

LoBD  TouNO — I  am  of  the  same  opinion,  and 
think  that  there  is  here  no  stateable  case.  The 
action  is  by  the  duly  authorised  collector  of  the 
poor  and  other  rates  in  the  island  of  Stomoway, 
and  is  for  the  payment  of  these  rates  which  have 
not  been  paid  by  the  defender.  By  statute  it  is 
required  that  proprietors  shall  be  duly  assessed 
on  their  property  as  it  appears  in  the  valuation 
roll  in  force  at  tiie  time  the  rate  is  laid  on,  and 
the  rates  were  dnly  assessed  upon  the  defender 
as  the  value  of  the  property  appeared  in  the 
valuation  rolL  The  assessor  sends  to  the  various 
proprietors  a  notice  of  wtiat  value  he  intends  to 
put  upon  their  respective  properties,  and  if  any 
proprietor  feels  aggrieved  at  this  proposed  value, 
then  he  is  able  to  appeal  to  the  Commissioners, 
and  afterwards  to  the  court  of  review.  Thi^t  is 
while  the  roll  is  being  made  up,  but  when  it  is 
amended  and  made  up  and  authenticated  the 
rating  authority  is  bound  to  take  the  values  there 
laid  dowji  as  the  basis  for  any  rates  which  he 
may  have  to  lay  on. 

The  only  qaestion  in  this  case,  as  il  appears  to 
me,  is,  whether  the  defender  was  duly  rated  and 
•Messed  for  the  sam  now  sued  for?  The  first 
averment  for  the  pursuer  is  that  he  is  the  proper 
officer  for  laying  on  the  rates  in  the  parish,  and 
the  second  averment  is  that  the  defender-  was 
duly  assessed  in  the  sum  of  £764,  7s.  7d.,  and 
that  she  had  paid  to  account  of  said  snm  £542, 
di.  3d.,  leaving  a  balance  due  to  the  pursuer  of 
£223,  7s.  4d', ,  which  is  the  sum  sued  for,  and  the 
answer  to  these  averments  is  "  Admitted."  It  is 
not  possible  that  there  could  be  a  stateable  case 
after  that  admission.  There  is  no  case  of  vis 
major  in  the  circumstances  here.  In  defence 
■he  says  that  she  cannot  recover  her  rents  from 
her  tenants.  She  says  —  "  The  defender  had 
been  assessed  in  rates  on  the  assumption  that 
the  rental  of  her  tenants  who  paid  less  than  £4 
per  annum  would   prodace   a   sum   of   £168, 


28.  6d.  sterling,  bat  she  had  only  recoveied 
£102,  2s.  of  that  sum ;  with  regard  to  tenants 
who  pay  rents  of  £4  per  annum  and  upwards,  she 
had  been  assessed  on  the  assumption  that  the 
rates  applicable  thereto  would  amount  to  £508, 
168.  8d.,  bnt  notwithstanding  all  her  efforts  she 
had  only  been  able  to  collect  rents  representing 
an  assessment  of  £852,  9s.  lOd."  But  she  ad- 
mits that  she  was  duly  assessed  in  the  sum,  and 
what  has  the  rating  authority  to  do  with  the  fact 
that  she  cannot  Recover  her  rents  from  her  ten- 
ants. Her  next  statement  is — That  any  legal  pro- 
ceedings she  might  adopt  against  her  tenants  who 
were  in  arrear  of  rent  would,  in  terms  of  the  Crof- 
ters Holdings  (Scotland)  Act  1887,  be  liable  to  be 
prohibited  till  the  crofter's  application  to  fix  a 
fair  rent  had  been  determined ;  and  that  there  was 
no  immediate  prospect  of  their  application  to  fix 
fair  rents  being  entertained  or  determined.  And 
her  plea-in-law  is — "The  defender  not  having 
recovered  payment  of  the  sums  sued  for  in  re- 
spect of  rates  from  her  tenants  who  pay  less  than 
£4  per  annum,  and  in  respect  of  rents  from  those 
who  pay  £4  per  annum  and  upwards,  she  is  not 
bound  to  pay  rates  in  respect  of  the  suras  not 
recovered  by  her  as  aforesaid,  and  she  is  entitled 
to  be  assoilzied  with  expenses. "  Is  that  state- 
able in  argument  ?  Ko  doubt  there  is  this 
peculiarity  and  hardship,  that  the  Crofters  Com- 
mission may  consider  and  reduce  the  rents  which 
had  been  agreed  upon  between  the  tenants  and 
the  proprietor,  bnt  what  has  the  rating  authority 
to  do  with  that?  At  the  time  the  Legislature 
interfered  through  this  Commission  with  the 
rents  fixed  between  the  tenants  and  the  proprie- 
tors in  that  part  of  the  country,  it  might  very 
well  have  given  directions  to  the  rating  autho- 
rities that  they  were  to  take  some  other  basis  for 
their  rating  than  the  value  of  the  estate  as  it 
appeared  in  the  valuation  roll,  but  it  did  not  do 
so.  The  rating  authority  is  a  statutory  body 
having  a  statutory  duty  to  perform  under  statu- 
tory rules,  and  these  rules  it  has  carried  out  in 
this  case. 

It  is  impossible  to  avoid  sympathising  with 
this  lady,  and  with  many  other  landlords  with 
crofter  tenants,  who  I  have  no  doubt  have 
abused  the  privileges  given  them  by  the  Legisla- 
ture, but  all  that  cannot  interfere  with  the  action 
of  the  rating  authority.  The  duty  of  the  Crofter 
Commission  is  only  to  settle  fair  rents,  and  I 
suppose  Lady  Matheson  holds  and  is  prepared 
to  maintain  before  the  Commission  that  the  rents 
on  her  estate  are  fair  rents,  and  if  no  change  is 
made  she  wilt  then  be  able  to  recover  the  whole 
rents  on  which  rates  have  been  paid,  but  while 
that  question  is  being  considered  the  rates  must 
be  paid. 

LoBD  BuTBEBFUBD  CiiABK  ooncarrcd. 

LoBD  Lbe — I  agree  that  we  have  nothing  to  do 
with  the  policy  of  the  statutes  referred  to  at  the 
debate,  and  that  on  the  record  as  it  stands  there 
is  really  no  question  of  the  defender's  liability. 
But  I  understood  that  the  record  was  to  be 
amended  so  as  to  raise  formally  certain  questions 
which  were  mentioned  from  the  bar.  It  was 
stated  at  the  bar  that  nnder  the  Crofters  Act 
the  Crofter  Commission  has  <2e  faeto  inter- 
fered to  suspend  action  on  the  defender's  part 
to  obtain  her  rents.      It  was  also,  I  understood, 
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averred  that  the  Commisaion  have  reoeived  and 
entertained  olaima  for  a  revision  of  the  rental 
which  if  snBtained  will  by  the  Act  draw  back  to 
Jane  1887,  prior  to  the  making  np  of  the  valua- 
tion rolL  Now,  as  to  the  irrelevancy  of  theae 
allegations  I  have  the  misfortnne  not  to  be  so 
dear  as  yonr  Lordships.  I  am  for  one  thing  not 
in  a  position  to  give  an  opinion  on  the  extent  of 
the  powers  of  the  Crofter  Commission.  That 
matter  was  not  fnlly  argned,  nor  is  it  compe- 
tently before  us.  Then  I  take  the  case  on  the 
footing  that  de  facto  the  rental  hns  been  altered, 
or  rendered  snbjeot  to  alteration  by  a  snperren- 
ing  event  since  the  valuation  roll  was  made  np 
in  September.  I  shoaid  have  thought  that  that 
raised  a  serious  question  on  the  Valuation  Act. 
That  Act,  I  think,  is  concerned  with  valuation 
only,  not  with  the  validity  or  effect  of  assess- 
ment, but  with  the  amount  of  the  rented  on 
which  they  are  to  be  calculated,  and  the  manner 
of  imposing  them  if  they  are  effectual.  Now,  I 
think  that  if  a  subject  is  destroyed  by  some  fire 
or  flood,  or  suffers  alteration  in  value  from  an 
unforeseen  cause,  the  question  of  the  effect  of 
that  upon  the  finality  of  the  assessment  is  not 
necessarily  decided  by  the  valuation  roll.  I  take 
section  31  of  the  Valuation  Act  as  affording  an 
illustration  of  the  kind  of  question  which  arises 
— "In  all  cases  where  any  land  or  heritage  shall 
be  separately  let  at  a  rent  not  amounting  to  £i 
per  annum,  and  the  names  of  the  occupiers 
thereof  shall  not  have  been  inserted  in  the  valua- 
tion roll,  the  proprietor  of  such  lands  and  herit- 
ages shall  be  charged  with  and  have  to  pay  the 
whole  of  the  assessments  on  such  land  and  herit- 
ages separately  let  as  aforesaid,  but  every  such 
proprietor  charged  with  and  paying  such  assess- 
ment shall  have  relief  against  the  tenants  and 
occupiers  of  such  lands  and  heritages  for  re-im- 
barsement  thereof,  if  and  in  so  far  as  such  assess- 
ments may  by  law  be  properly  chargeable  upon 
such  tenants  or  occupiers."  Now,  the  Crofters 
-Act  entitles  the  crofter  to  apply  to  the  Crofters 
Commission  both  to  stay  action  and  diligence 
and  to  revise  the  rental,  and  the  effect  of  the 
applications  the  defender's  crofting  tenants  have 
made  may  draw  back  to  June  1887.  It  does 
appear  to  me  that  that  may  affect  the  landlord's 
claim  against  the  tenant  for  relief  from  the  rates 
paid  by  him  for  ttie  tenant  under  tbis  section. 
In  fact  the  effect  of  the  Crofters  Act  has  been  to 
make  the  valuation  roll  not  conclusive  of  the 
rental  against  the  tenant,  and  therefore  the 
right  of  the  landlord  to  relief  is  interfered  with. 
I  think  that  raises  a  serious  question,  but  your 
Lordabips  differ  from  me  as  to  this,  and  I  will 
only  say  that  I  do  not  see  my  way  to  concur. 

LoBD  JusTics-CiiEBK — I  Only  wish  to  add  that 
if  any  case  had  arisen  here  of  the  total  destruc- 
tion of  the  subject,  that  would  have  raised  a 
totally  different  question  from  the  one  which  we 
have  to  decide  here,  and  one  on  which  I  wish  to 
reserve  my  opinion,  but  in  this  case  the  subject 
has  not  been  touched  at  all. 

The  Conrt  pronounced  this  interlocutor — 

"  Find  in  fact  that  the  rates  sued  for  were 
duly  assessed  according  to  the  valuation  roll 
in  force  at  the  time :  Find  in  law  that  the 
pursuer  is  entitled  to  insist  for  payment 


thereof  accordingly:  Therefore  Hinmiim  the 
appeal  and  affirm  the  judgment  of  the 
Sheriff-Substitute  appealed  against ;  of  new 
decern  in  terms  of  the  prayer  of  the  peti- 
tion :  Find  the  pursuer  entitled  to  expenses 
in  this  Court,"  &o. 

Counsel  for  Appellant  —  D.-F.  Mackintosh. 
Q.C.  —  M'Kechnie  — Orr.  Agents  —  Stuart  k 
Stuart,  W.S. 

Counsel  for  Respondent — A,  J.  Tonng — J.  P. 
Qraut.     Agents— J.  Murray  Lawson,  8.S.C. 


Saturday,  December  15. 

FIRST     DIVISION. 

[Sheriff-Substitute  of  Elgin. 
ROBEKTSON    &  SONS  V.   FALCONBB. 

Bankruptcff—Gea&io—  Trutt-Deed—DiiereUm  of 
Slieriff—Debtort  Act  1880  (48  arul  44  Viet.  e. 
84),  teo.  9,  sub-see.  8. 

When  a  petition  for  ee$»io  is  presented 
at  the  instance  of  a  creditor,  the  above  sab- 
section  gives  the  Sheriff  a  discretion  to  grant 
or  refuse  decree  "as  the  justice  of  the  case 
requires." 

A  tradesman  executed   a   trust^eed    for 
behoof  of   his  creditors,  and  about  a  year 
thereafter  became  unable  to  fulfil  his  obU- 
gations  to  certain  fresh  creditors  who  desired 
him  to  grant  a  second  trust-deed,  but  to  a 
different  trustee.     He  decUned,  and  one  of 
them  gave  notice  that  he  would  present  > 
petition   for  eessio.      The  day  after  receiv- 
ing this  notice  the  debtor  signed  a  trust- 
deed   in  favour  of   the  former  trustee,  who 
at  once  proceeded  to  realise  and  distribate 
his  estate.      In  the  petition  for  cetsio  at  the 
instance  of  the  creditor,  held  that  the  peU- 
tioner  was  entitled  to  obtain  decree  in  re- 
spect of  the  circumstances  under  which  the 
trust-deed  had  been  granted. 
On   2l8t  September  1888  Duncan   Bobertcon  i, 
Sons,  hat  manufacturers,  Glasgow,  in  virtue  of  a 
decree  obtained  in  the  Sheriff  Court  of  Elgin  on 
2.5th  July   1888,   charged    Alexander    Falconer 
tailor  in  Elgin,  to  pay  to  them  the  sum  of  £25,' 
6s.  7d.  of  principal  and  expenses  contained  iu 
that  decree.     Tbe  days  of  charge  having  expired 
without  payment,  Kobertson  &  Sons  presented  a 
petition  m  the  Sheriff  Court  of  Elgin  for  decree 
of    eessio  against   Falconer,   and  served  notice 
thereof  upon    him  on    25th    September    1888 
The  defender  deponed  that  he  had  got  into  dif- 
ficulties about  four  years  before  ;  these  had  been 
tided  over  for  a  time,  but  more  than  a  year  be- 
fore he  had  found  it  necessary  to  grant  a  trust- 
deed  for  behoof  of  his  creditors  in  favour  of  Mr 
Craig,  C.A.,  Edinburgh,  who  was  acting  for  him 
at  the  time.     His  creditors  had  acceded  to  the 
deed,  and  he  had  arranged  to  pay  them  15s.  or 
168.  per  £,  and  had  signed  bills  payable  at  three, 
six,  and  nine  months  for  payment  of  that  ooml 
position.   He  had  paid  the  first  instalment,  and  part 
of  the  second,  but  none  of  the  third.      The  pur- 
suers were  not  creditors  nnder  that  tmst-deed. 


Digitized  by 


Google 


RbbcrtaoB  A  Sons  ▼.  TOeoner, 
Dee.  IS,  1888. 


]    Tht  Scottish  Law  Beporter.—  Vol.  XX  Vl. 


159 


In  Jane  or  Jaly  1888  payment  had  been  de- 
manded of  certain  debts  due  to  the  pnrsaerg  and 
two  other  creditors,  and  these  creditors  had  snb- 
wqoently  sued  him  therefor.  The  agent  for  the 
oreditois  snbaequently  asked  him  to  grant  a  trnst- 
deed  in  favour  of  William  Stephen,  acconntant 
in  Elgin,  but  he  had  declined  to  do  so.  On  26  th 
Septemler,  however,  he  granted  a  trust-deed  in 
favour  ('f  Mr  Craig,  the  trustee  under  the  pre- 
vious trust-deed,  and  Mr  Craig  had  disposed  of 
his  stock-in-trade,  fittings,  and  book  debts. 

In  the  state  of  affairs  produced  by  the  de- 
fender, and  deponed  to  as  correct,  the  value  of 
the  assets  belonging  to  him  was  set  down  at 
£108,  19s.  4d. ,  and  the  amount  of  the  liabilities 
at  £294,  14s.  9d.,  of  which  £14  was  a  preferable 
claim.  The  claim  of  the  pursuers  and  of  two 
other  creditors  whom  he  represented  amounted 
in  all  to  £64. 

By  the  Debtors  Act  1880  (43  and  44  Vict.  c. 
34),  sec.  9,  sub-sec.  3,  it  is  provided  that  on  n 
petition  toxeenio  being  presented  at  the  instance 
of  a  creditor,  "  the  Sheriff  shall,  on  such  exami- 
nation being  taken,  allow  a  proof  to  the  parties 
if  it  shall  appear  necessary,  and  heat  parties  vita 
tote,  and  either  grant  decree  deoeroing  the 
debtor  to  execute  a  disposition  omnium  bonorum 
to  a  trustee  for  behoof  of  his  creditors,  or  refuse 
the  same  in  hoe  ttatu,  at  make  such  other  order 
as  the  justice  of  the  case  requires." 

The  Sheriff-Substitute  (Bampimi)  on  2Dd  Nov- 
ember 1888  pronounced  the  following  interlocu- 
tor : — "  Finds  that  the  defender  executed  a  trust- 
deed  on  26th  September  last  in  favour  of  Mr 
James  Craig,  C.A. ,  Edinburgh,  for  behoof  of  his 
oreditois :  Finds  that  his  estate  is  in  process  of 
being  realised,  and  is  in  fact  almost  realised 
under  said  deed  :  Therefore  refuses  the  prayer  of 
the  petition,  dismisses  the  same  :  Finds  the  peti- 
tioners liable  in  expenses,  <fto. 

"JFote.— The  Sheriff-Substitute  has  no  diffl- 
eolty  in  refusing  the  prayer  of  this  petition. 
The  estate  is  all  but  wound  up  under  the  trust- 
deed  of  26th  September  1888,  and  not  a  word  has 
been  said  against  the  manner  in  which  the  trustee 
under  that  deed  has  done  or  is  doing  his  duty. 
Looking  to  the  fact  that  ceuio  is  a  mere  distributive 
process,  and  that  distribution  has  already  taken 
place,  or  nearly  so,  by  another  process  equally  as 
effectual,  and  apparently  more  agreeable  to  the 
debtor  and  the  majority  of  his  creditors,  the  pre- 
sent application  is  a  mere  abuse  of  the  process  of 
this  Court,  and  accordingly  the  Sheriff- Substi- 
tute has  felt  bound  to  exercise  the  discretion 
allowed  him  by  the  statutes." 

The  pursuers  appealed  to  the  First  Division  of 
the  Court  of  Session. 

Argued  for  the  appellants — No  doubt  the 
Sheriff  had  a  discretion  to  grant  or  refuse  eesfio, 
but  in  this  case  he  should  have  granted  it.  The 
defender  had  abused  the  privilege  of  granting  a 
trust-deed  by  first  refusing  to  grant  one  in  favour 
of  a  person  in  whom  the  creditors  bad  confi- 
dence, and  then  granting  one  behind  their  backs 
to  a  person  in  whom  they  had  no  confidence.  It 
was  a  device  on  his  port  to  prevent  decree  of 
ea$io  being  granted.  Questions  were  to  be  raised 
as  to  Mr  Craig's  administration  under  the  pre- 
vious trust-deed,  and  it  would  not  be  proper  for 
him  to  be  in  a  position  where  he  might  have  to 
dedde  questions  in  which  he  was  interested  as  a 


party.  The  creditors  were  entitled  to  have  the 
advantages  which  decree  of  eeuio  would  give 
them,  and  these  were  considerable,  as  the  trustee 
in  a  eeuio  might  be  ordered  by  the  Sheriff  to  find 
caution,  and  his  accounts  were  subject  to  super- 
rision  by  an  officer  of  the  Court —  Act  of  Sede- 
runt anent  Process  of  Cestio,  December  22, 
1882,  sees.  3  and  18.  In  the  cage  of  a  trust-deed 
there  might  be  difficulty  in  supervising  the  con- 
duct of  a  trustee — Bell's  Com.  (7th  ed.)  ii.  892- 
397,  (5th  ed.)  49r>-602. 

Argued  for  the  respondent — In  the  ciroum- 
stahces  of  this  case  ttie  Sheriff-Sabgtitnte  had 
rightly  exercised  the  discretion  given  him  by 
the  Debtors  Act  1880,  in  refusing  decree  of  eeuio. 
The  pursuers  had  no  objection  to  a  trust-deed  if 
they  had  obtained  the  trustee  they  wished.  The 
creditors  represented  by  the  pursuers  only  repre- 
sented a  small  part  of  the  claims  against  the 
defender.  The  allegations  against  Mr  Ciaig's 
management  should  have  bteu  made  before  the 
Sheriff,  who  had  the  discretion  in  the  matter. 
Even  sequestration,  it  had  been  said,  need  not  be 
granted  if  there  were  equitable  considerations  of 
weight  to  the  contrary— Opinion  per  Lord  Pre- 
sident MacNeill  in  CampbtU  v.  Dvnlop,  June  11, 
18G2,  24  D.  1103.  Here  the  estate  had  been 
almost  all  realised,  and  only  a  very  small  snm 
was  left  for  distribution,  which  would  be  swal- 
lowed up  by  expenses  if  decree  of  eeuio  were 
granted— .SoM  t.  JIantlead.  November  16,  188f>, 
13  B.  207. 

At  advising — 

LoBD  Fbesisxnt — In  this  case  if  it  were  net 
for  the  discretion  given  to  the  SLeriff  under  the 
3rd  sub-section  of  the  9th  section  of  the  Debtors 
Act  1880  I  should  be  of  the  opinion  that 
there  was  nothing  to  prevent  a  creditor,  who  had 
not  acceded  to  the  granting  of  a  trust-deed, 
going  on  with  the  diligence  of  eessio.  I  sny 
"diligence," for  it  appears  to  me  that  a  cesiio  at 
the  faistanoe  of  a  creditor  is  really  of  the  nature 
of  diligence.  But  no  doubt  we  must  take  into 
acoouDt  the  latitude  given  to  the  Sheriff  as  to 
whether'cetiio  shall  be  granted  or  not. 

The  Sheriff-Substitute  is  of  opinion  that  it  is 
expedient  in  the  interests  of  all  concerned  that 
the  trust-deed  should  be  made  use  of  in  winding- 
up  this  estate,  and  that  decree  of  eetsio  should 
not  be  given.  I  do  not  agree  with  that  opinion.  I 
think  that  in  this  case  the  trust-deed  was  granted 
in  such  circumstances  that  a  creditor  was  en- 
titled to  say  that  it  was  done  improperly  on 
the  part  of  tiie  bankrupt,  and  that  it  should  not 
receive  effect. 

The  creditors  who  are  represented  by  the  appli- 
cant say  they  asked  the  bankrupt  to  grant  a  trust- 
deed  in  favour  of  a  different  party,  but  that  be 
refused  to  do  so,  and  that  the  negotiations  came 
to  an  end.  It  appears  to  me  that  these  creditors 
had  no  alternative  but  to  apply  for  cesiio  or  for 
sequestration,  and  as  the  debts  due  to  them  were 
not  of  sufficient  amount  to  warrant  an  applica- 
tion for  sequestration,  they  gave  notice  to  the 
debtor  that  they  would  present  an  application 
for  eetsio.  The  next  day  the  bankrupt  executed 
a  trust-deed  to  a  person  in  his  confidence,  to 
whoui  he  knew  the  creditors  would  object. 
Now,  the  Sheriff-Substitute  says  that  this  gentle- 
man is  to  have  the  management  of  the  estate  of 
the  bankrupt,  and  I  do  not  think  that  that  is 
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jngtly  or  fairly  vithin  the  disoretion  giTen  to  the 
Sheriff  by  the  enactment. 

The  advantage  vhich  the  creditors  have  in 
bringing  the  matter  into  Court  is,  that  the  trus- 
tee in  a  cenio  is  bound  to  acconnt  for  his  actings 
to  an  officer  of  the  Court.  But  in  the  present 
case,  if  the  trustee  is  to  go  on  to  distribnte  the 
estate,  and  then  to  obtain  Ms  discharge,  there  is 
no  security  \rhateyer  for  the  creditors.  The 
person  in  whose  favour  the  bankrupt  has  now 
granted  a  trust-deed  was  also  trustee  under  a 
former  deed,  and  there  is  no  evidence  that  bis 
administration  was  unobjectionable.  If  objec- 
tions are  made,  he  is  in  the  position  of  being  the 
only  party  to  call  himself  to  account.  I  am 
therefore  for  recalling  the  interlocutor  of  the 
SherifF. 

liOBD  Shamd  and  Lobd  Adah  concurred. 

Ijobd  Mube  was  absent. 

The  Court  sustained  the  appeal,  recalled  the 
ioterlocntoi  appealed  from,  and  remitted  to 
the  Sheriff  to  grant  decree  decerning  the  re- 
spondent Alexander  Falconer,  as  debtor,  to 
execute  a  disposition  omnium  borwrum  for 
behoof  of  his  creditors,  and  to  proceed  further 
in  terms  of  the  Statute  43  and  44  Vict.  c.  84. 

Counsel  for  the  Appellants — 0.  S.  Dickson. 
Agents— Cairns,  M'Intosh,  &  Morton,  W.S. 

Counsel  for  the  Respondent — Straoban.  Agent 
—Peter  Douglas,  S.S.C. 


Tuesday,  December  18. 
SECOND    DIVISION. 

MORRISON  V.  TAWSE. 

Married  Women's  Property  (SeoUand)  Act  1877 
(40  and  41  Viet.  e.  29),  tee.  &— Wife's  Earning* 
not  Kept  Separate. 

A  married  woman's  earnings  had  not  been 
kept  separate  from  those  of  her  husband,  but 
had  been  lodged  in  a  bank  account  in  their 
joint  names,  "  to  be  repaid  to  either  and  the 
survivor."    Edd  (diss.    Lord   Young)  that 
she  was  entitled,  even  after  her  husband's 
death,    to    prove    that    her    earnings    bad 
equalled    his    in    amount,   and    to    credit 
herself  with  half  of   the  sums  so  invested 
before  accounting,  as  sole  trustee  and  exe- 
cutrix for  her  husband's  trust-estate. 
James  Tawse,  bleacher,  Downfield,  Dundee,  died 
on  6th  September  188(1,  survived  by  his  wife  and 
a  daughter  by  a  previous  marriage.     He  left  a 
trust-disposition  and  settlement  dated  15th  Sept- 
ember 1885,  by  which  he  appointed  his  wife  his 
sole  trustee  and  executrix.     After  providing  for 
payment  of  his  debts  and  deathbed  and  funeral 
expenses,  he  provided  that  his  widow  should 
during  her  lifetime  not  only  be  entitled  to  the 
free  liferent  use  aud  enjoyment  of  the  whole 
trust-estate,   but  should  also  be  entitled  from 
time  to  time,  as  she  should  think  necessary,  to 
use  and  appropriate  such  parts  of  the  capital  of 
the  estate  as  she  might  require  for  her  own  per- 
sonal use  and  maintenance,  aud  that  upon  her 


death  the  residue  of  his  estate  should  be  divided 
into  three  equal  shares,  of  which  his  daughter 
was  to  get  one. 

The  said  daughter  Mrs  Bachel  Tawse  or  Mor- 
rison claimed  legiUm,  and  accordingly  bronght 
an  action  of  count,  reckoning,  and  payment 
against  the  executrix  Mrs  Tawse  in  the  Sheriff 
Court  at  Dundee  to  have  the  amount  of  her 
legitim  determined. 

The  Married  Women's  Property  (Scotland) 
Act  1877  (40  and  41  Vict.  c.  29),  sec.  3,  provides 
that  "theju4  marili  and  right  of  administration 
of  the  husband  shall  be  excluded  from  the  wages 
and  earnings  of  any  married  woman,  acquired  or 
gained  by  her  after  the  oommenoement  of  this 
Act  in  any  employment,  occupation,  or  trade  in 
which  she  is  engaged,  or  in  any  business  which 
she  carrieis  on  under  her  own  name,  and  shall 
also  be  excluded  from  any  money  or  property 
acquired  by  her  after  the  commencement  of  thu 
Act  through  the  exercise  of  any  literary,  artistic, 
or  scientific  skill,  and  such  wages,  earnings, 
money,  or  property,  and  all  investments  thereof, 
shall  be  deemed  to  be  settled  to  her  sole  and 
separate  use,  and  her  receipts  shall  be  a  ^ood 
discharge  for  such  wages,  earnings,  money,  or 
property,  and  investments  thereof." 

At  the  time  of  her  marriage  in  1868  Sin 
Tawse  was  a  washerwoman,  and  after  her  mar- 
riage she  continued  to  take  in  washing. 

In  1869  James  Tawse  received  payment  of  a 
legacy  of  £40.  In  the  same  year,  on  the  death 
of  bis  son,  he  received  £200  from  an  insurancM 
company.  From  his  marriage  in  1868  until  his 
death  in  1886  he  made  on  an  average  £1  a-week 
as  a  bleacher.  Upon  1st  Marc^  1870  the 
sum  of  £240  was  lodged  in  the  NMtional 
Bank  of  Scotland,  Dundee,  upon  a  deposit- 
receipt  in  favour  of  the  said  James  Tawse  and 
his  wife,  "  payable  to  either  or  survivor."  After 
that  date  various  sums  were  lodged  in  the  same 
bank  upon  deposit-receipt  in  similar  terms  until 
11th  April  1881,  when  the  amount,  being  £400, 
was  uplifted  and  lent  to  the  Dundee  ProTident 
Property  Investment  Company  upon  a  deposit- 
receipt  in  favour  of  the  said  James  Tawse  snd 
his  wife,  and  bearing  that  that  sum  was  to  be 
repaid  "  to  either  or  survivor. "  This  Investment 
Company  went  into  liquidation  on  12th  March 
1884,  at  which  date  £14,  16s.  lOd.  of  interest  was 
due  upon  said  sum  of  £400.  In  January  1885 
£51,  17s.  Id.,  or  a  dividend  of  2s.  6d.  per£l, 
was  paid,  leaving  a  balance  of  £362,  198.  9d, 
which  was  still  unpaid. 

Upon  22nd  November  1881  the  said  James 
Tawse  and  the  defender  opened  an  acconnt 
with  the  Dundee  Savings  Bank  in  their  joint 
names,  "to  be  paid  to  either  of  them  and 
the  survivor,"  and  on  24th  September  1884  they 
opened  another  account  with  said  Savings  Bank 
in  the  same  terms.  The  balances  at  the  credit 
thereof  at  the  date  of  the  death  of  the  said  James 
Tawse  were  respectively  £144,  18s.  5d.,  and 
£108,  38.  2d,,  which  with  interest  amounted 
together  at  the  date  of  the  action  to  £261, 
16s.  6d, 

The  defender  alleged  that  at  the  date  of  the 
marriage  she  had  £104 ;  that  during  her  marriage 
she  made  from  24s,  to  28s.  a-week  by  washing ; 
and  that  she  was  entitled  to  £28,  2s.  6d.  as  ali- 
ment, at  the  rate  of  12s.  6d.  a-week  for  forty- 
five  weeks,  from  the  death  of  her  husband  until 
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the  date  when  the  poisoei  intimated  her  inten- 
tion to  claim  legitim. 

She  pleaded— ".(3)The  defender  is,  as  well  (Ist) 
in  respeet  of  the  terms  of  and  circomstaiiceB 
attending  the  lodgment  of  the  foresaid  sums  in 
said  banks  and  with  the  said  Investment  Com- 
pany, a«(2d)ander  the  Married  Women's  Property 
(Sootland)  Aet  1877,  entitled  to  at  least  one-half 
of  the  said  sums  in  her  own  right,  and  that  over 
and  aboTC  her  legal  or  conventional  rights,  and 
prior  to  any  division  for  aacertaining  the  amount, 
if  any,  to  which  the  pursner  Bachel  Xawse  or 
Morrison  may  be  entitled  as  legitim." 

At  a  proof  before  the  SheriS-Sabstitnte  the  pnr- 
tnerdeponed  that  the  house  occupied  by  her  father 
and  the  defender  was  her  property,  that  for  five 
years  after  her  father's  marriage  she  had  asked  no 
rent  for  it  aa  oertain  repairs  had  been  made  upon 
it  by  him,  bat  that  now  she  got  £14  a-year  for  it. 
She  admitted  her  father  had  told  her  the  defen- 
der often  made  £1  a-week  by  washing,  but  said 
it  was  against  her  father's  wl^  that  the  defender 
worked  so  hard. 

The  defender  deponed  that  at  the  time  of  her 
marriage  she  had  £104,  and  her  husband  had 
nothing ;  that  she  paid  his  debts,  and  gave  him 
money  to  buy  clothes ;  that  they  put  up  a  wash- 
ing-house for  their  own  convenience,  and  repaired 
the  hoose ;  that  she  made  about  288.  a-week  by 
washing ;  that  she  kept  both  the  money  she  made 
herself  and  what  wag  given  to  her  by  her  hus- 
band, and  that  with  it  tSie  paid  for  whatever  was 
zeqniied  for  the  house ;  that  she  kept  the  deposit- 
reoeipta  in  repositories  belonging  to  her,  and  that 
if  her  bnsband  wanted  them  he  bad  to  ask  her 
for  the  keys. 

The  defender  was  corroborated  generally  by 
other  witneases. 

The  following  are  the  interlooutors  in  the 
Sheriff  Court  so  far  as  relate  to  the  questions 
argned  in  the  Court  of  Session : — 

"DundM,  12th  January  1888.— The  SheriS- 
Snbatilate  [Oaiifbkli.  Shiih]  having  made  aviz- 
andum, .  .  .  Finds  with  regard  to  charge  item 
2,  being  £261,  168.  6d.  due  by  the  Dundee  Sav- 
ings Bank  to  James  Tawse  and  Helen  Steele,  his 
wife,  to  be  repaid  to  either  of  them  and  the  sur- 
vivor, that  the  defender  is  bound  to  give  the 
eatate  credit  for  the  whole  of  said  sum,  and  not 
meraly  for  the  half  of  it,  in  respect  of  failure  to 
prove  that  one-half  of  said  sum  had  become  her 
property  by  donation  or  otherwise,  or  even  to 
prove  that  the  deceased  knew  of  the  distinct 
terma  of  the  receipt  for  the  money  token  by  her 
from  said  bank,  when  she,  as  keeper  of  the  house- 
bold  pnrae,  deposited  the  money  in  bank  :  Finds, 
with  regard  to  item  3,  being  £362,  19s.  9d.  of 
money  due  by  the  Dundee  Provident  Property 
Investment  Company  to  the  said  deceased  and 
liis  said  wife,  and  payable  to  either  or  the  sur- 
Tivor,  that  the  defender  has  by  facts  and  circum- 
stances established  her  title  to  one-half  of  said 
debt,  having  proved  more  particularly  that  at  the 
time  of  her  marriage  she  was  possessed  of  about 
£100  :  that  she  earned  a  considerable  income  by 
washing  and  dressing  clothes,  and  that  the  de- 
ceased knew  that  her  written  title  to  said  sum 
waa  a  title  joint  with  his  own,  and  with  such 
knowledge  acquiesced  in  said  title :  Finds,  with 
regard  to  the  defender's  alleged  discharge,  that 
tlis  widow's  claim  for  aliment  falls  to  be  disal- 
lowed to  the  extent  of  £26,  and  the  agent's  claim 
Tou  zxn. 


for  work  done  under  the  trust- deed,  which  the 
pursuer  repudiates  to  the  extent  of  £5 :  Finds 
that  the  estate  realised  by  the  defender  amounts 
to  £261, 16a.  6d.,  and  that  the  amount  of  moneys 
disbursed  by  her  for  which  she  is  entitled  to 
take  credit  is  £41,  68.  lid.;  that  therefore 
the  estate  at  present  divisible  into  thirds  is  £220, 
ds.  9d.  ;  Decerns  against  the  defender  for  one- 
third  of  said  sum,  being  £73,  98.  lid.'  Further, 
finds  the  pursuer  entitled  to  a  sixth  share  of  the 
debt  due  to  the  deceased  and  the  defender  by  the 
Dundee  Provident  Property  Investment  Com- 
pany, conform  to  acknowledgment  dated  11th 
April  1881 :  Grants  warrant  to  the  liquidator  of 
said  company  to  pay  to  the  pursuer  or  her  agent, 
upon  pr«>dnotion  of  a  certified  copy  of  this  inter- 
locutor, a  sixth  part  of  whatever  dividend  or  divi- 
dends may  hereafter  become  payable  in  respect 
of  said  debt :  Finds  the  pursner  entitled  to  ex- 
penses modified  to  ten  guineas,  and  decerns. 

' '  Not».  — The  defender  in  substance  claims  the 
half  of  the  apparent  goods  in  communion  as  her 
own  property,  and  she  next  claims  the  third  of 
the  other  htdf  as  falling  within  her  legal  rights 
as  widow.  To  give  effect  to  that  claim  would  be, 
I  am  convinced,  to  do  no  inconsiderable  injustice 
to  the  pursner.  Her  father  obtained  £200  from 
an  insurance  on  her  brother's  life,  who  was 
•drowned,  and  he  also  received  a  legacy  of  £40 
from  her  mother's  father,  and  to  these  sums  she 
certainly  had  an  equitable  right,  and  for  aught 
I  know  a  good  legal  right  to  a  share  of  them. 
Her  stepmother's  claim  involves  four-sixths  of 
these  sums,  or  what  is  left  of  them,  and  the 
equity  of  that  claim  I  have  not  been  able  to  dis- 
cover. No  doubt  the  defender  presented  her 
second  husband,  who  was  by  no  means  as  thrifty 
as  she,  with  a  suitable  marriage  dress,  and  she 
says  (and  I  don't  doubt  her  veracity,  though  I 
doubt  the  meekness  of  her  temper)  that  she  took 
home  £104  in  money,  which  she  spent  partly  in 
paying  his  debts  and  partly  in  building  a  wash- 
ing-house, and  otherwise  improving  a  property 
of  the  pursuer,  and  partly  in  investing  £400  with 
the  unlucky  building  society.  Further,  she  says 
that  she  toiled  night  and  day  as  a  washerwoman, 
and  earned  at  least  as  much  as  her  husband  did. 
I  believe  she  earned  a  good  deal,  and  also  that 
her  husband  grumbled  a  good  deal  about  her 
devotion  to  the  washerwoman  business  at  nn- 
timeoua  hours.  I  am  not  able  to  see  my  way  to 
apply  the  Married  Women's  Property  Act  of  1877 
to  the  earnings  of  a  washerwoman  who  works  her 
business  in  her  husband's  premises,  bums  his 
coals,  and  perhaps  in  her  eagerness  to  earn  money 
neglects  to  cook  his  dinner  or  make  his  bed.  Vt 
the  wife  be  free  to  choose  her  own  occupation, 
and  to  keep  all  her  own  wages,  I  think  the  hus- 
band ought  to  have  due  warning  of  the  kind  of 
partnership  in  which  he  is  involved,  and  oi}ght  to 
have  an  opportunity  of  expressing  either  assent 
or  dissent.  At  all  events,  if  their  interest  be  to  be 
separated,  their  accounts  ought  to  be  kept  sepa- 
mte.  But  in  this  particular  household  there 
were  no  separata  accounts ;  there  was  not  even  a 
separate  pune  for  husband  and  wife.  There 
was  only  one  purse,  and  the  defender  kept  it. 
There  was  only  one  bank  account,  and  the  de- 
fender kept  it  in  her  husband's  name  and  her 
own.  Kow,  the  presumption  of  law  is,  when 
there  is  only  one  oonjugd  purse,  that  it  is  the 
husband's  pars*,  and  that   presumption  would 
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extend  to  a  joint  bank  accoant,  at  least  when  the 
\rife  manages  that  joint  account  at  hcT  own  dia- 
oretioD,  and  there  was  no  evidence  that  the  hus- 
band knew  that  the  written  title  taken  by  the 
wife  was  in  himself  and  his  wife  or  the  enrvivor.' 
I  do  not  think  a  bank  receipt  in  these  terms  is 
saffloient  evidence  of  any  separate  property  in 
the  wife,  or  of  mortit  eauia  donation  on  tbe  part 
of  the  hosband.  Besides,  in  the  present  case 
the  theory  of  martit  eauta  donation  is  not  con- 
sistent  with  the  husband's  last  will  (and  he  conld 
revoke  a  donation  intir  nirum  et  uxorem),  nor 
with  a  previous  mutual  settlement  signed  by  both 
of  them.  Each  of  these  documents  seems  to  me 
to  exclude  the  idea  that  the  married  pair  had 
divided  all  their  funds  in  their  lifetime.  If  they 
had,  I  am  not  disinclined  to  think  that  it  would 
have  been  a  fair  enough  way  of  winding-np  the 
quasi  commercial  joint  adventures  of  this  donble 
second  marriage.  I  think  the  wife,  in  considera- 
tion of  her  economy  and  industry,  may  fairly 
enough  have  been  entitled  to  half  of  the  funds, 
bat  I  hardly  think  she  was  fairly  entitled  to  half 
the  funds  as  a  joint  adventurer  made  over  to  her 
inter  vivo$,  and  then  to  a  third  of  the  remaining 
half  as  widow.  Therefore  it  is  that  I  think 
the  alleged  making-over  of  half  the  moveable 
estate  to  her  inUr  vi'Bos  requires  to  be  established 
by  clear  evidence.  Saoh  evidence  I  have  failed  • 
to  find.  I  do  not  believe  tbat  either  tbe  de- 
ceased or  the  defender  ever  intended  to  defeat 
the  pnrsner's  claim  for  legiiim.  I  believe  they 
thought  she  would  be  content  with  a  third  of  the 
whole  property  when  tbe  defender  was  done 
with  it,  and  perhaps  so  she  might  had  reason- 
able preoantions  been  taken  to  preyent  the  defen- 
der spending  it  all." 

The  pnrsaer  appealed  to  the  Sheriff  (Gousie 
Tbomson),  who  pronounced  these  interlocutors : 
— "7th  MarehlSSS. — Heoals  the  interlocutor  ap- 
pealed from  to  the  extent  and  effect  following, 
viz.,  in  the  'discharge'  of  the  statement' of  the 
defender's  intromissions,  sustains  the  defender's 
claim  for  aliment  to  the  amount  of  7s.  6d.  a-week 
for  forty-five  weeks  :  Sustains  the  item  'solici- 
tors' aooount,'  as  the  same  shall  be  taxed  by  the 
Auditor  of  Court :  Finds  that  by  virtue  of  the 
Married  Women's  Property  Act  1877,  sec.  3,  the 
jui  mariti  and  rights  of  administration  of  the 
defender's  hosband  were  excluded  from  the 
defender's  earnings  as  a  washerwoman  from  1st 
January  1878." 

"16«A  April  1888.— The  Sheriff  having  re- 
sumed oonsideration  of  the  cause,  .  .  .  Finds 
that  the  defender  is  entitled  to  receive  credit  in 
the  accounting  between  the  parties  for  the  follow- 
ing sums,  namely— (1)  The  sum  of  £16,  17s.  6d., 
being  aliment  for  forty-five  weeks  at  the  rate  of 
78.  6d.  per  week;  (2)  the  sum  of  £8,  88.  5d., 
being  the  taxed  amount  of  tbe  defender's  agent.'s 
bnsiness  account ;  and  (3)  the  sum  of  £175, 
being  the  amount  to  which  the  defender  was 
entitled  as  earnings  as  a  washerwoman  from  1st 
January  1878,  exclusive  of  her  husband's  jut 
mariti  and  right  of  administration  :  Finds  that 
the  estate,  as  valued  by  the  defender,  amounts  to 
£261,  16s.  6d.,  and  that  the  amount  for  which 
«he  is  entitled  to  take  credit  is  £236,  Is.  5d., 
leaving  a  balance  of  £26,  12b.  Id.  available  for 
division;  that  the  pursuer  is  entitled  to  one- 
third  of  said  balance,  b'eing  £8,  178.  4d.,  for 
which  sum  decerns  against  the  defender  as  exe- 


ontrix  of  the  deceased  James  Tawae :   Finds  no 

expenses  due  by  either  party." 

The  pursuer  appealed  to  the  Coort  of  Session, 
and  argned — 1.  The  respondent  had  no  claim  for 
maintenance  against  an  estate  of  which  she  had 
been  left  the  liferent  2.  No  dednctions  fell  to 
be  made  in  consequence  of  the  Harried 'Women's 
Property  Aot  1877.  That  Act  was  intended 
primarily  to  protect  married  women  living  apart 
from  evil  husbands.  Even  if  it  oonld  have  been 
made  to  apply  here,  it  conld  only  have  been  by 
keeping  the  wife's  earnings  distinct  from  those 
of  the  husband,  which  had  not  been  done.  On 
the  contrary,  the  wife  had  herself  so  pat  the 
earnings  together,  and  so  invested  them,  as  to 
give  her  husband  right  to  the  whole  fund.  It 
was  well-settled  law  that  the  terms  of  the  deposit- 
receipts  and  of  the  bank  aooount  were  not  sndi 
as  to  give  any  portion  of  tbe  money  to  the  wife. 
The  wife's  £104  undoubtedly  became  the  hus- 
band's Jure  mariti,  and  it  was  only  after  1st 
January  1878  she  conld  have  separated  her  earn- 
ings, bat  there  was  no  change  in  the  way  in  which 
the  sponses  dealt  with  their  money  after  that 
date. 

Argued  for  the  respondent — 1.  Tbe  appellant 
had  been  so  long  in  lodging  her  claim  for  Uffitim 
that  the  respondent  was  entitled  to  aliment  op  to 
that  date  at  the  rate  saed  for,  for  she  had  arranged 
her  expenditure  on  the  understanding  that  she 
was  to  get  the  Uferent  of  the  whole  estate.  At 
any  rate,  she  was  entitled  to  aliment  at  that  rata 
until  the  next  term  df  Martinmas  after  her  bos- 
band's  death  —  Baronea  de  Blotwy  v.  OnsaUC* 
Representatives,  July  17,  1863,  1  Macph.  1147; 
Fraser  on  Husband  and  Wife,  p.  990.  2.  The 
Married  Women's  Property  Act  1 877  clearly  ap- 
plied. The  Act  said  nothing  about  keeping  the 
woman's  earnings  separate.  She  was  entitled  to 
make  her  claim  at  any  time  if  she  could  show 
how  mach  her  earnings  had  contributed  to  the 
fund  in  question,  and  that  they  had  not  been 
consumed.  Even  if  she  had  gifted  her  earnings 
to  her  husband — which  was  denied — she  oonld 
revoke  the  donation  in  spite  of  bis  death — 
Fraser,  p.  9.">0 ;  Laidlau)  v.  Zaidlaw's  Trustea, 
'  December  16,  1882,  10  B.  374.  If  the  accounts 
were  to  be  considered  joint  acconnts,  then  the 
law  presumed  that  a  half  belonged  to  each — 
Bank  of  Scotland  v.  Jiobertnon  and  Others,  Jana- 
ary  12,  1870,  8  Macph.  391.  In  any  view,  the 
deductions  allowed  by  the  Sheriff  fell  to  be  made 
before  division  into  thirds  took  place. 

At  advising — 

Lobs  Lse— The  question  in  this  case  is,  what 
is  the  amount  of  the  estate  of  the  late  James 
Tawse,  for  which  the  defender  as  his  widow  and 
executrix  is  accountable  in  a  question  with  the 
pursuer,  who  claims  her  legitim. 

Two  points  have  been  discussed  nnder  this 
appeal  which  affect  that  question — the  first  being 
whether  the  defender  is  entitled  to  distinguish 
and  separate  from  her  hnsband's  estate  the 
amount  of  her  earnings  as  a  washerwoman  since 
Ist  January  1878,  when  the  Married  Women's 
Property  Aot  1877  came  into  operation;  and 
the  second  being  as  to  her  claim  to  alimony  oat 
of  her  husband's  estate  up  to  the  term  after  his 
death,  which  occurred  on  6th  September  1886. 

The  facta  bearing  upon  the  first  point  are  as 
follows — After  her  marriage  in  1868  to  James 
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Tawse,  the  defender,  who  was  a  waahenroman, 
oontinued  to  take  in  washing  and  to  follow  the 
ooeapation  of  a  washerwoman.      Her  hosband 
was  a  bleaoher,  earning  from  18s.  to  2-18.  a-week. 
Having  brought  her  husband  a  little  money,  a 
part  of  it  was  spent  in  bnilding  a  washing-honse 
attached  to  the  hoose  in  whioh  they  IiTad ;  and 
the  evidence  dearly  shows  that  her   husband 
allowed  her  to  follow  her  ooonpation  in  this 
plaoe,  and  thereby  to  gain  earnings  whioh  are 
proved  to  have  amounted  to  21s.  per  week,  and 
sometimes  as  much  as  28s.     Her  earnings  in  this 
way  (after  deducting  expenses)  appear  to  have 
been  at  least  equal  to  those  of  her  husband. 
She  took  charge  of  his  earnings  as  well  as  her 
own,  the  balance,  after  paying  what  was  re- 
quired for  the  house,  being  lodged  in  bank  in 
the  joint    names  of  the  spouses,  "payable  to 
either  and   the  sarvivor."    Down  to  1881  the 
money  so  deposited,  along  with  a  sum  he  had 
received  under  a  policy  of  insurance  npon  the 
life  of  his  son,  was  invested  in  a  building  society 
in   the    same  terms.     This  investment  proved 
unfortunate.     The   building  society  went  into 
liquidation,  and  a  dividend  amounting  to  £51, 
17s.  is  all  that  has  been  received  upon  the  joint 
claim,  leaving  a  balance  of  £362,  198.,  which  is 
supposed  to   be  worth  6s.  in  the  pound.     The 
earnings  subsequently  to  April  1881  were  de- 
posited in  the  savings  bank  in  similar  terms,  the 
defender  still  taking  charge  of  the  money  and 
keeping  the  books.     The  result  has  been  that 
over  and  above  the  amount  due  by  the  building 
society  thera  are  two  deposit-receipts,  amounting 
in  all,  with  interest,  to  £261, 16s.  6d.,  payable  to 
either  of  tb.e  spouses  and  the  survivor.     This 
gam  is  the  proceeds  of  the  earnings  of  both  of 
them.    Assuming  that  the  house  expenses  were 
paid  equally  out  of  the  earnings  of  each  (and 
there  is  no  ground  for  supposing  that  the  wife 
paid  more  tban  half),  it  is  evident  that  at  least 
one-half  of  the  amount  must  have  arisen  from 
the  .defender's    earnings.      The    questios    is, 
whether  the  amount  of  her  earnings,  so  far  as 
not  expended,  is  her  property  by  virtue  of  the 
Married  Women's  Property  Act  1877,  and  is  separ- 
able by  her  from  the  amount  belonging  to  her  bus- 
band's  estate  ?     The  Sheriff-Substitute  answered 
that  question  in  the  negative,  holding  apparently 
that  the  statute  was  inapplicable  to  the  earnings 
of  a  wife  unless  kept  separate.     For  be  decided 
against  the  defender  "in  respect  of  failure  to 
prove  that  one-half  of  said  sum  had  become  her 
property  by  donation  or  otherwise,"  adding  in 
his  note  that  if  the  interests  of  the  spouses  were 
to  be  separated  their  accounts  ought  to  have 
been  kept  separate.     The  Sheriff  took  a  different 
view,  and  sustained  the  defender's  claim  to  the 
effect  of  separating  her  earnings  from  her  hus- 
band's estate.     Hy  opinion  agrees  with  that  of 
the   Sheriff.     I   think  that  the  statute  is  not 
limited  to  oases  where  the  wife's  earnings  are 
kept  separate,  and  that  these  being  protected  by 
the  operation  of  the  statute  may  be  claimed  by 
her  in  so  far  as  they  can  be  traced  and  distin- 
guished like  any  other  separate  estate  belonging 
to  a  wife,  and  from  which  the  jua  mariti  is  ex- 
cluded.    There  may  be  cases  (like  Edwards  v. 
Baceter"!  Truttem,    13  B.    1209,   off.    18  App. 
Oa.  386)  where  a  wife's  separate  estate,  or  the 
income  derived  from  it,  hw  been  so  dealt  with 
IS  to  raise  a  piesomptioa  that  it  has  been  applied 


to  a  purpose  of  the  wife's  or  to  whioh  she  was  a 
party. 

But  in  the  present  case  the  first  question  is, 
whether  the  statute  applied  to  the  defender's 
earnings  to  the  effect  of  saving  them  from  the 
jtu  mariti  f  Upon  that  question  my  opinion  is 
that  the  statute  was  applicable.  It  applies  to 
the  earnings  of  any  married  woman  "acquired 
or  gained  by  her  after  the  commencement  of 
this  Act,  in  any  employment,  occupation,  or 
trade  in  which  she  is  engaged. "  In  this  case  the 
exclusion  of  the  husband's  right  of  administra- 
tion was  of  no  consequence,  because  according 
to  the  evidence  the  husband  did  not  exercise  his 
right  of  administration.  The  terms  of  the  de- 
posit-receipts appear  to  have  been  settled  by  the 
wife  with  his  consent  or  approval. 

The  next  question  is,  whether  the  terms  of  the 
deposit-receipts  imply  any  renunciation  by  the 
wife  of  her  right  to  these  earnings  as  her  own 
separate  estate?  This  question,  I  think,  must 
be  answered  in  the  same  way  as  if  the  estate  in. 
question  had  been  a  separate  estate  belonging  to 
the  wife  in  any  other  way  ;  and  I  see  no  reason 
for  ascribing  to  the  terms  of  the  deposit-receipt 
any  different  or  higher  effect  as  reganls  the  wife's 
separate  estate  than  snoh  a  deposit-receipt  would 
imply  as  to  the  husband's  estate.  It  does  not 
imply  in  either  cose  donation  either  d«  praienti 
or  morti*  eavso.  In  both  cases  it  leaves  it  open 
to  the  proprietor  to  vindicate  his  or  her  separate 
right  in  so  far  as  the  subject  of  that  right  is 
traceable. 

If  the  wife's  separate  income  from  her  own 
earnings  had  been  paid  over  to  the  husband,  or 
placed  to  the  credit  of  his  bank  account,  a 
different  question  would  have  arisen.  In  such 
a  case  donation  might  be  presumed.  But  even 
in  that  case  the  doctrine  laid  down  in  the  House 
of  Lords  in  Edward  v.  Baxter's  Trustees,  13  App. 
Oa.  885,  would  have  enabled  the  defender  to  re- 
claim her  earnings  so  far  as  not  consumed.  The 
doctrine  as  stated  in  that  case  was  this — "By  the 
law  of  Scotland,  as  well  as  by  that  of  England,  a 
married  woman  may  make  an  effeotoal  gift  of  her 
sepsratq  income  to  her  husband,  with  this  differ- 
ence, that  by  Scotch  law  she  has  the  privilege, 
even  after  her  husbands  death,  of  reclaiming  the ' 
subject  of  her  gift  in  so  far  as  it  has  not  been 
bona  fide  consumed. " 

In  the  present  case,  however,  there  was 
nothing,  in  my  opinion,  from  which  a  gift  can  be 
presumed,  and  I  therefore  think  that  the  defen- 
der is  entitled  to  separate  from  her  husband's 
estate  the  amount  of  her  earnings  included  in 
these  deposit-receipts.  Upon  the  evidence  my 
opinion  is,  as  I  have  already  said,  that  the  sum 
in  these  deposit-receipts  must  have  consisted  to 
the  extent  of  at  least  one-half  of  her  earnings— 
that  is,  £130,  18s.  With  this  variation  in  amount, 
I  think  that  the  Sheriff's  interlocutor  allowing  a 
deduction  on  account  of  the  defender's  earnings 
ought  to  be  affirmed. 

As  to  the  defender's  claim  in  name  of  alimony, 
my  opinion  is  that  it  cannot  be  sustained.  The 
case  of  De  Blonay  v.  Oswald,  1  Maoph.  1147, 
which  was  referred  to  in  support  of  the  olaim, 
appears  to  me  to  be  adverse  to  it  in  the  case  of  a 
wife  who  takes  her  husband's  estate  under  such 
a  settlement  as  that  which  in  this  case  has  been 
executed  in  the  defender's  favour. 
There  was  one  point  not  argued  which  does  not 
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8tand  yery  olear  upon  the  interloontoTs  of  the  She- 
riff8.  IrefertothedebtdnebytheDandeelnTest- 
ment  Company.  No  part  of  it  has  been  recovered 
or  intromitted  with  as  jet,  bat  I  think  that  the 
Sheriff-Snbstitnte's  interlooutor  goes  too  far  in  so 
far  aa  it  sastains  the  defender's  claim  to  any  part 
of  the  amonnt,  excepting  in  so  far  as  it  consists 
of  earnings  subsequent  to  1st  iTanuary  1878.  The 
£100  referred  to  by  him,  and  all  her  earnings 
prior  to  Ist  January  1878,  in  my  opinion  must 
have  fallen  to  the  deceased  Jure  mariti. 

Unless  the  defender  conld  identify  some  part 
of  the  balance  due  by  the  Investment  Company 
as  produced  by  her  earnings  subsequent  to  1st 
January  1878,  when  the  Married  Women's  Pro- 
perty Act  1877  came  into  operation,  I  do  not 
gee  that  she  can  have  any  claim  upon  it  as  not 
falling  into  her  husband's  estate. 

LoBD  BuTRKBFnBD  OiABK  oononTTed. 

LoBO  TouNO — I  have  the  misfortune  to  differ 
from mylearnedbrethren.  Tbeaotionisanaocount- 
ing  by  an  only  lawful  child  against  her  father's 
executrix,  and  for  legiiim.  The  pursuer  woold 
have  been  entitled,  if  her  father  had  left  a  widow 
but  no  will,  to  two-thirds  of  his  moveable  estate. 
But  as  he  left  a  will,  and  she  has  repudiated 
it,  her  claim  can  only  be  for  one-third,  the  widow 
talking  the  remaining  two-thirds.  The  Sheriff 
by  his  judgment  gives  this  only  child  as  her 
l^tim  a  sum  of  £8,  which  will  be  only  slightly 
increased  by  the  judgment  your  Lordships — who 
take  a  different  view  from  him  as  to  the  widow's 
claim  of  aliment — are  to  pronounce.  The  facts 
of  the  cose  on  which  that  judgment — singular  in 
its  money  result— is  to  proceed  are  these.  The 
pursuer's  father  married  the  defender — his  second 
wife — in  1868.  He  was  a  bleacher,  and  she  was 
a  washerwoman.  She,  the  defender,  says — and 
I  accept  the  statement — that  when  she  married 
him  ia  1868  she  had  a  fortune  of  £104.  That 
passed  to  her  husband  jure  mariti,  as  Lord  Lee 
has  remarked.  So  the  man  had  some  fortune ; 
and  in  1869  he  got  £200  from  an  insurance  on 
the  life  of  his  son,  who  died  in  that  year.  Again, 
in  1869  ha  got  a  legacy  of  £10.  In  all  he  starts 
in  1869  with  a  fortune  of  £344. 

Now,  during  the  marriage,  which  was  dissolved 
in  1886  by  his  death,  he  made  £1  a-week,  or  a 
little  more.  His  wife,  the  defender,  had  earn- 
ings too.  What  they  were  is  matter  of  contro- 
versy. But  the  household  was  conducted  on 
this  footing,  that  the  family  lived  in  a  house 
which  belonged  to  the  pursuer,  she  having  suc- 
ceeded to  it  from  the  first  wife,  her  mother. 
Apparently  she  allowed  her  father  and  step- 
mother to  have  it  at  an  easy  rent ;  she  explains 
that  she  did  so  in  consideration  of  the  repairs 
they  made  upon  it,  and  the  building  of  the  wash- 
honse,  and  I  accept  her  evidence,  because  I  find 
it  confirmed  by  this,  that  the  rent  was  raised 
after  her  father  died.  Now,  the  wife,  the  defen- 
der, was  taking  in  washing,  and  the  first  question 
is,  whether  her  earnings  as  a  washerwoman  fell 
under  the  Married  Women's  Property  Act  1877. 
I  confess  I  am  strongly  inclined  to  be  against  the 
application  of  that  Act  (unless  the  parties  acted 
on  the  footing  that  the  rule  thereby  made  was  to 
be  applicable  to  their  arrangements)  to  a  case  in 
which  a  man  allows  his  wife,  living  in  family  with 
him,  to  take  in  washing  or  sewing,  or  keep  a  shop 


in  the  honse  in  which  they  live.  I  think  it  is  for 
him  to  determine  the  footing  on  which  that  shall 
be  done.  I  think  the  intention  of  the  Married 
Women's  Property  Act  was  to  prevent  aa  ill- 
doing  husband  from  invading  a  well-doing  in- 
dustrious wife  and  taking  her  earnings  for  bis 
own  purposes,  as  experience  showed  had  beem 
often  done.  But  these  parties,  I  think,  showed 
by  their  conduct  that  they  were  not  acting  on 
the  footing  of  the  wife  carrying  on  a  separate  busi- 
ness and  earning  a  separate  estate  pretected  from 
her  husband.  The  case  of  a  wife  living  in  family 
with  her  husband,  and  earning  money  by  charing 
or  aewing  or  the  like,  is  not  prima  fade  a  case 
f  w  the  application  of  the  statute,  nnlesa,  as  was 
not  the  case  here,  the  parties  so  act  as  to  shov 
they  intend  such  case.  Here  there  was  a  oemmom 
fund,  made  up  of  what  the  spouses  earned  and 
what  the  husband  suooeeded  to.  This  money 
was  put  in  bank  in  the  joint  names  indeed,  but 
under  a  destination  which,  according  to  the  law 
of  Scotland,  would  make  the  husband  the  pro- 
prietor. Of  this  common  fund  £400  was  pnt  out 
in  a  speculation  In  a  building  society.  It  was  all 
dealt  with  as  one  fund.  That  £400  was  lost  by 
the  failure  of  the  building  society  in  1880— at 
least  only  a  dividend  will  be  recovered.  Bot  the 
rest  of  the  common  fund,  amounting  to  £261, 
168.  6d.,  remained  in  bank  when  the  marriage 
was  dissolved  by  the  death  of  the  husband. 
Now,  that  money  he  understood  he  was  dealing 
with  by  big  will.  He  made  his  wife  executrix, 
giving  her  the  liferent  of  all,  with  power,  if  need 
be,  to  spend  the  capital,  and  on  her  death  the 
money  is  to  go  to  his  children.  Was  that  dons 
on  the  footing  that  she  was  a  creditor  for  £175, 
that  be  had  in  his  possession  as  a  borrower — £1 75 
of  her  money — and  that  his  daughter,  if  she 
claimed  her  legal  right,  could  only  receive  £8. 
I  think  he  had  no  conception  of  such  a  thing, 
and  neither,  I  am  persuaded,  had  his  widow. 
But  her  claim,  if  a  debt,  must  be  capable  of  baing 
proved  as  such.  It  is  no  case  of  donation  between 
husband  and  wife.  It  is  a  claim  of  debt,  tfas 
same  as  if  she  were  not  the  executrix  of  her  sup- 
posed debtor.  How  would  she  have  proposed  to 
establish  it?  By  parole  evidence,  and  saying 
she  carried  on  business  in  her  husband's  house 
as  a  washerwoman  7  Would  she,  by  proof  of  the 
fact  that  she  took  in  wsshing  and  got  payment 
for  it,  have  been  held  to  have  established  her 
claim  to  a  debt  of  £175.  I  think  that  is  out  of 
the  question.  I  never  heard  of  a  claim  being  so. 
established.  My  opinion,  then,  ia  against  the 
application  of  ttie  statute  to  the  present  case, 
looking  to  the  nature  of  the  earnings  and  the 
conduct  of  the  parties.  The  husband  supplied 
the  house  accommodation  which  they  enjoyed 
together,  and  bore  the  expenses  of  the  establish- 
ment, and  was  liable  for  every  farthing  of  the 
debts  of  the  household,  and  when  the  wife  is  pat 
to  show  that  she  has  a  claim  for  £176  she  fails. 
I  cannot  in  these  circumstances  agree  with  s 
judgment  which  will  give  the  only  legitimate 
child  of  the  deceased  a  sum  of  £8,  and  which,  as 
I  understand  your  Lordships'  opinion,  will  give 
the  widow  £130  as  debt  due  by  the  estate. 

My  conclusion  is,  that  the  dednotion  to  be 
made  from  the  ezecutry  estate  is  £43,  48.  Sd. 
(expenses  of  the  trust).  DednotUig  that 
from  £361,  we  have  £218,  a  third  of  which 
is  £72,  which  I  should  find  to  be  the  punaer's 
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legitim.  In  ghort,  I  ooncnr  Bnbstantielly  with 
the  jadgment  of  the  Sherii[-Snb8titate,  while  I 
luve  thought  it  right  to  make  the  obserratioiiB  I 
have  now  made  as  to  the  application  of  the 
Btatnte  to  the  oircomstanceg,  and  aa  to  the  necea- 
sity  of  the  wife  in  the  circumstanoeB  eatablish- 
ing  her  claim  as  a  creditor. 

The  oaae  was  argued  on  Srth  October  before 
the  appointment  of  the  Lord  Jnstioe-Olerk. 

The  Oonit  pronounced  the  following  inter- 
loentor: — 

"Beeal  the  interloontor  of  the  Sheriil- 
Snbstitate  of  12th  January  1888,  and  whole 
interloontors  snbseqnently  pronounced  in  the 
Inferior  Gonrt :  Find  that  the  defender's 
liability,  as  axeontriz  of  the  deceased  James 
Tawse,  to  account  to  the  parsner  for  her 
legitim  ont  of  the  estate  of  the  said  James 
Tawse  is  not  now  dispnted  ;  and  with 
regard  to  the  account  produced  by  the 
'  defender,  and  the  pnrsner's  objection  there- 
to ....  (2)  Find  as  to  the  balance  dne 
npon  two  accounts  kept  with  the  Dnndee 
Savings  Bank  in  name  of  the  deceased 
and  the  defender,  'to  be  repaid  to  either  of 
them  and  the  snrriTor,'  that  the  same  con- 
Biated  to  the  extent  of  one-half,  or  £180, 
18b.  Ml.,  ot  earnings  gained  by  the  defender 
as  a  washerwoman  snbseqaent  to  April  1881, 
and  did  not  form  part  of  the  deceased's 
estate;  (3)  find  tliat  no  part  of  the  balance 
dns  by  the  Dundee  ProTident  Property 
Inyestment  Oompaoy  has  been  recovered  or 
intromitted  with  by  the  defender,  and  that 
she  was  not  in  right  of  the  same  excepting 
in  so  far  as  she  might  have  proved  the  Bums 
to  have  consisted  of  earnings  by  her  as  afore- 
said subsequent  to  lat  January  1878,  and 
And  that  she  has  not  proved  that  any  part 
of  said  balances  was  composed  of  such  earn- 
ings :  Subjeot  to  these  ^dings,  approve  of 
the  charge  side  of  the  account :  Further,  as 
to  the  discharge  side  of  the  account,  Find 
that  the  defender,  as  executrix  under  the 
tmst-settlement  of  the  deceased  husband, 
has  no  claim  in  name  of  alimony  out  of  his 
aatate;  and  therefore  sustain  the  objection 
to  the  item  of  £28,  2s.  6d.  :  Bepel  also  the 
pnisner's  objection  to  the  charge  for  ex- 
penses of  administration,  and  with  these 
findings  remit  the  case  to  the  Sheriff  that 
..  effect  may  be  given  thereto,  and  decern." 

Oonnselfor  the  Appellant— Sol -Qen.  Darling, 
Q.  0.  — Chisholm.     Agent— David  Milne,  S.  S.  0. 

Conasel  for  the  Bespondent — Bhind — Baxter. 
▲gent — ^Bobert  Menzies,  8.S.O. 


Tuesday,  December  18. 

SECOND   DIVISION. 

[Sheriff  of  Lanarksbiie. 
W00D81DE  STEEL  AND  IBON  COMPANY  V. 
DICK  &  STEVENSON. 

Contract— Executory  Sale— Delay— Diteonformily 
to  Contract. 

Under  a  contract  for  the  supply  of 
machinery  which  specified  n«  time  for 
completion  of  the  work,  the  price  was  pay- 
able, one-half  npon  delivery,  one-fourth 
upon  the  machinery  being  started,  and  the 
remaining  fourth  three  months  thereafter. 
The  first  instalment  and  part  of  the  second 
were  paid  at  the  time  stipulated.  In  an 
action  against  the  purchaser  for  the  balance 
of  the  second  instalment  he  sought  to  set  off 
alleged  loss  from  undue  delay  in  delivery, 
and  from  disoonformity  to  contract,  and 
pleaded  that  the  pursuers,  being  themselves 
in  breach  of  the  contract,  were  not  entitled 
t»  sue  under  it. 

Held  that  the  allegations  of  disoonformity 
were  relevant,  but  did  not  form  a  sufficient 
defence,  seeing  that  the  third  instalment, 
which  exceeded  the  abatement  claimed,  had 
become  due. 

Messrs  Dick  &  StevenBon,  engineers,  Airdrie 
Engine  Works,  Airdrie,  by  letter  of  specification 
dated  6th  February  1883,  offered  to  supply  The 
Woodside  Iron  and  Steel  Company,  Coatbridge, 
with  a  horizontal  3-cylinder  engine  with  Steven- 
son's Patent  Boiling  Mill  Clutches,  at  the  price 
of  £2680,  and  their  offer  was  accepted  by  letter 
dated  12th  February.  The  following  were  the 
important  parts  of  said  letter  of  specification — 
"  The  price  of  the  whole  is  to  be  £  ,  one- 

half  payable  when  the  principal  parts  of  the 
materials  of  the  engines  and  gearing  are  delivered 
at  place  of  erection,  one-fourth  on  the  same  being 
started,  and  the  remaining  one-fourth  within 
three  months  thereafter.  ....  We  undertake 
to  uphold  the  whole  machinery  herein  specified 
for  the  space  of  twelve  months  from  date  of 
starting,  inasmuch  as  we  will  supply  and  fit  up, 
free  of  charge,  parts  to  replace  every  part  which 
may  prove  defective  during  that  time,  and  will 
re-adjust  all  parts  which  may  wear  out  of  order 
within  the  time  named  ;  and,  in  short,  we  guar- 
antee that  the  whole  will  be  left  by  us  in  as  good 
and  perfect  working  order  at  the  end  of  twelve 
months  from  date  of  starting  as  at  first,  except- 
ing (of  course)  ordinary  wear  and  tear  and  such 
wasting  or  breaking  of  parts  as  may  be  caused 
by  aodident  or  by  derangement  of  the  mills  or 
other  parts  of  machinery  not  embraced  in  this 
specification,  and  excepting  also  the  doings  of 
iU-disposed  or  malicious  persons." 

By  letter  dated  20th  February  1883  the  engi- 
neers offered  to  change  the  engine  from  horizon- 
tal to  vertical  form,  and  to  make  certain  other 
alterations  in  the  speoifioatien  on  condition  of 
the  price  being  advanced  to  £2830,  and  this  was 
agreed  to.  No  precise  time  was  specified  within 
which  delivery  was  to  be  given. 

The  engine  and  gearing  were  begun  to  be  laid 
down  in  tibe  Woodside  Company's  works  in  Ooto- 
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ber  1883.  On  8rd  December  £1000  vaa  paid  to 
the  engineera,  and  on  16th  May  1884  a  farther 
snm  of  £400,  leaving  a  balance  of  £16  still  un- 
paid on  the  first  half  of  the  price.  The  engine 
and  gearing  irere  started  on  30th  September 
1886,  when  a  farther  instalment  of  £707,  lOs. 
became  due.  An  interim  payment  of  £500  had 
been  made  on  25th  Jannary  1885,  of  \rhich  one- 
half,  or  £250,  went  to  reduce  said  snm  of  £707, 
10s.,  leaying  a  balance  of  £457,  lOs.  This,  with 
the  above  snm  of  £15,  left  £472,  lOs.  due  to  the 
engineers,  and  for  this  sam  they  raised  an  action 
against  the  Woodside  Company  in  the  Sheriff 
Court  at  Airdrie  in  Kovember  1886.  They  ad- 
mitted that  the  defenders  had  a  claim  of  £18, 
48.  against  them  which  would  be  given  effect 
to  on  a  final  settlement  taking  place.  The  de- 
fenders admitted  that  nnder  the  contract  the 
Bam  sned  for  was  dae,  but  they  alleged  that  the 
engine  and  gearing  were  not  timeously  delivered  ; 
that  while  they  were  in  course  of  erection  objec- 
tion had  repeatedly  been  taken  to  parts  thereof ; 
that  they  were  not  conform  to  contract,  and  were 
worth  less  by  upwards  of  £472,  lOs.  than  those 
contracted  for ;  and  that  the  defenders  had  sus- 
tained loss  and  damage  through  the  pursuer's 
delay  in  completing  their  contract  to  the  amount 
of  npwards  of  £4000,  which  sum  the  defenders 
claimed  to  set  off  against  the  balance  of  the 
contract  price. 

The  poisuers  pleaded — .  .  .  "(2)  The  defen- 
ders' eoanter  claim  being  iUiqoid,  cannot  be  set 
off  Against  the  sam  sned  for." 

The  defenders  pleaded — "  (1)  The  engine  and 
gearing  in  question  not  being  yet  completed  in 
terms  of  the  contract,  the  pursners  are  not  en- 
titled to  any  farther  payments  to  account. 
(3)  The  defenders  having  sustained  loss  and 
damage  through  the  pursuers'  failure  timeously 
to  implement  their  contract,  they  are  entitled  to 
set  off  such  loss  and  damage  against  the  contract 
price.  (8)  The  engine  and  gearing  not  being 
conform  to  contract,  ttnd  the  pursuers  having 
refused  or  failed  to  complete  the  same,  the 
defenders  are  entitled  to  deduct  from  the  con- 
tract price  the  difference  in  value  to  them 
between  the  engine  and  gearing  as  delivered  and 
Baid  price." 

The  Sheriff-Substitute  (IIaib)  on  16th  Decem- 
ber 1886  pronounced  this  interlocntor — "Bepels 
the  pleas-in-law  for  the  defenders,  and  deoenu 
in  terms  of  the  prayer  of  the  petition  against  the 
Woodside  Steel  and  Iron  Company,  Coatbridge, 
and  John  Allan,  and  James  Allan  junior,  indivi- 
dual partners  of  the  company,  for  the  sum  of 
JSA12,  lOa.,  but  under  deduction  ef  the  sum  of 
£18,  4s.  admittedly  due  by  the  pursuers,  with 
the  legal  interest  on  the  sum  of  £459,  68.  from  the 
80th  September  1886 :  Finds  the  said  defenders 
liable  in  expenses,  &o. 

"Note. — The  case  for  the  pnrsners  is  practi- 
cally admitted  by  the  defenders,  and  the  defence 
itself  as  appears  from  their  pleas  resolves  itself 
into  a  claim  of  damages  for  breach  of  contract 
The  claim  of  the  pursuers  is  clearly  a  liquid  one 
oonstitnted  by  the  contract  between  the  parties, 
while  that  of  the  defenders  is  as  clearly  illiquid 
and  of  uncertain  amount.  The  pursuers  on  5th 
Febrnary  1888,  by  letter  of  specification,  offered 
to  supply  the  defenders  with  a  horizontal  three 
cylinder  engine  with  Stevenson's  Patent  Boiling 
Mill  Olatohea  at  the  price  of  £2680,  and  on  the 


12th  of  that  month  the  defenders  by  letter  ac- 
cepted of  said  offer.  By  letter  dated  20th  Febrnary 
1883  the  pnrsners  offered  to  change  the  nnginfw 
from  horizontal  to  vertical  form,  and  to  make 
certain  other  alterations  on  the  specification  on 
condition  of  the  price  being  advanced  from 
£2680  to  £2830,  and  this  was  agreed  to  by  the 
defeuders.  By  said  letter  of  specification  the 
pursuers  stipulated  that  one-half  of  the  price  was 
payable  when  the  principal  parte  of  the  engine 
and  gearing  were  delivered  at  the  place  of  ereo- 
tion,  one-fourth  on  the  same  being  started,  and 
the  remaining  one-fourth  in  three  months  there- 
after. The  defenders  in  their  defences  refer  to 
the  documents  above  referred  to,  copies  of  whidi 
ore  in  process,  and  they  admit  that  th«  instal- 
ments of  the  price  were  to  be  paid  as  stated  in 
the  contract  between  the  parties.  The  pnrsners 
aver — and  the  averment  is  also  admitted  by  the 
defenders — that  the  principal  parts  of  the  engine 
and  gearing  were  delivered  to  the  defenders  at 
the  place  of  erection,  and  that  on  3rd  December 
1883  they  paid  the  snm  of  £1000,  and  on  16th 
May  1884  a  further  snm  of  £400,  making  to- 
gether £1400  on  account  of  the  one-half  of  the 
price  of  the  engine  and  gearing  as  stipulated  in 
the  contract,  leaving  a  biJanoe  of  £15  of  the  said 
one-half  still  unpaid.  The  pursners  further  aver 
that  the  engine  and  gearing  were  started  on  30th 
September  1886,  and  were  then  and  are  now  at 
work  manufacturing  iron,  and  that  one-fourth  of 
the  purchase  price,  viz.,  £707,  10s.,  then  became 
dae  and  payable.  The  defenders'  answer  to  this 
averment  is  as  follows  —  *  Admitted  that  the 
engine  and  gearing  were  started  shortly  after  30th 
September  1886,  and  have  since  been  at  work.' 
The  pursuers  also  say  that  the  defenders  on  2.5th 
January  1885  made  an  interim  payment  of  £600 
to  account  of  said  engines  and  gearing,  half  of 
which,  in  terms  of  letters  dated  leth  and  19tb 
Jannary  1886  (ooi»es  of  which  are  in  process), 
was  applicable  in  reduction  of  the  said  instal- 
ment of  £707,  10a.,  leaving  the  balance  of 
£467,  10s.  dae  and  payable  on  80th  September 
1886,  and  the  present  action  has  been  broogbt 
for  payment  of  this  sum  and  of  the  £15  before 
referred  to,  making  together  £472,  IDs.  Prac- 
tically, as  I  have  said,  the  case  for  the  puiBuexB 
is  admitted  by  the  defenders.  It  is  admitted 
that  the  principal  parts  of  the  engine  and  gear- 
ing were  delivered  to  the  defenders ;  it  is  ad- 
mitted that  one-half  of  the  contract  price  was 
then  to  be  paid,  and  that  that  half  less  £15  has 
been  paid ;  it  is  admitted  that  one-foorth  of  the 
contract  price  was  payable  on  the  engine  and 
gearing  being  started,  and  it  is  admitted  that  the 
engine  and  gearing  were  started  on  30th  Sep- 
tember 1886  or  shortly  thereafter.  So  standing 
these  admissions,  the  pareuers'  case  is  estab- 
lished, and  unless  there  is  something  in  the  de- 
fences to  prevent  it  they  are  entitled  to  instant 
decree.  VThat,  then,  is  the  defence  set  up  ?  It 
is  simply  this — that  there  was  great  delay  on  the 
part  of  the  pursuers  in  furnishing  the  engine 
and  gearing,  and  that  the  defenders  in  conse- 
quence sustained  considerable  loss  to  the  extent 
of  npwards  of  £4000,  which  they  claim  to  set  off 
against  the  puiBuers'  claim  for  the  contract  price 
of  the  engine  and  gearing.  On  the  face  of  it, 
therefore,  this  is  an  attempt  to  set  up  an  illiquid 
claim  against  one  which,  by  the  terms  «f  the  ocat- 
traet  and  the  admissions  of  the  defenders,  ia  a 
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liquid  one,  and  the  qnestion  to  be  considered  is, 
whether  thia  is  to  be  allowed  in  the  present 
action?  Emkine,  iii.  4,  16,  says  'compensa- 
tion is  not  regularly  receivable  where  the  debts 
of  both  sides  are  not  clear  beyond  dispnte. 
They  must  be  ascertained  either  by  a  written 
obligatioB,  the  oath  of  the  adverse  party,  or  the 
sentence  of  a  jndge,  or  as  pat  np  by  I^ofessor 
Bell  (Prin.,  sec.  672)— ■  The  debts  most  both  be 
liquid  eertum  an  tt  quantum  d^ieatur,  it  being, 
however,  sufficient  that  the  debt  shall  be  instantly 
verified  by  writ  or  oath. '  It  is  troe  that  an  excep- 
tion has  been  admitted  to  the  mle  thus  laid  down 
by  the  authorities  where  the  illiquid  claim  arises 
oat  of  a  mutual  contract,  but  this  only  where 
there  has  been  a  failure  on  the  part  of  the  party 
seeidiig  to  enforce  his  liquid  claim  to  fulfil  a 
stipulation  in  the  contract.  Was  this  the  case 
here  ?  The  elaim  for  the  defenders,  as  I  have 
sud,  is  really  one  of  damages  for  delay  in 
the  delivery  of  the  engine  and  gearing. 
Bat  when  the  contract  is  looked  at,  it  will 
be  found  that  there  is  not  a  syllable  in  it 
from  beginning  to  end  as  to  when  the  engine 
and  gearing  were  to  be  delivered.  There 
was  thus  no  provision  as  to  time,  and  therefore 
no  failure  on  the  part  of  the  pursuers  so  far  as 
the  contract  was.  concerned.  But  the  defenders 
say  that  the  pursuers  ought  to  have  delivered 
the  engine  and  gearing  within  a  reasonable  time, 
and  that  they  took  an  unreasonable  time,  and 
hence  the  defenders  say  they  sustained  tbe  loss 
and  damage.  In  such  a  case,  however,  the  de- 
fenders cannot  be  allowed  to  plead  their  illiquid 
claim  in  the  present  action  against  the  pursuers' 
liquid  claim.  In  the  case  of  M'Bride  v.  Hamil- 
ion,  June  11,  1876,  2  B.  776,  it  was  held  that 
where  no  time  is  expressly  stipulated  within 
which  work  is  to  be  completed,  a  claim  of  dam- 
ages on  the  ground  that  the  work  was  not  com- 
pleted within  a  reasonable  time  cannot  be 
pleaded  ope  exeeptionis.  In  that  case  the  Lord 
President  (Inglis),  referring  to  the  case  JohTUton 
v.  Bobertton,  1861,  23  D.  646,  says;— 'There 
was  a  careful  and  precise  stipulation  that 
the  building  was  to  be  completed  and  the  keys 
delivered  over  by  a  specified  day.  There  could 
be  no  doubt  there  was  a  breach  of  contract  in 
point  of  time.  I  think  it  was  the  opinion  of  all 
the  Judges  that  if  there  had  been  no  express 
provision  in  the  contract  as  to  time,  and  the 
only  complaint  of  the  employers  had  been  that 
the  work  was  not  completed  in  reasonable  time . 
— which  is  an  implied  condition  in  all  contracts 
— that  would  not  have  led  to  the  same  result, 
once  there  would  not  have  been  a  breach  of  the 
particular  contract  sued  on,  and  tbe  plea  would 
not  have  been  available  in  the  same  way  against 
the  contractor  that  he  had  not  performed  his 
part  of  the  contract,  and  therefore  could  not  re- 
cover.' Ziord  Ardmillan  in  the  same  case  said — 
'If  the  contract  had  borne  some  specific  date  for 
the  delivery  of  the  machinery — that  is,  for  erect- 
ing it  in  tbe  premises  of  the  defenders — I  should 
have  no  doubt  that  the  contractor  could  not 
have  sued  for  the  contract  price  without 
laying  himself  open  to  a  daim  for  damages  for 
delay  in  fulfilling  his  contract.  If  no  specific 
time  for  completion  had  been  mentioned  in  the 
contract,  there  would  have  been  more  difficulty. 
I  am  disposed  to  think  that  if  no  time  for  com- 
pletion was  stipulated,  and  if  it  was  necessary  to 


go  into  an  inquiry  as  to  what  was  a  reasonable 
time,  then  that  would  have  been  a  different  case 
from  the  present,  and  the  defender  would  not 
have  been  entitled  in  such  a  case  to  maintain  ope 
exeeptionit  a  claim  of  damages  against  the  pur- 
suer in  respect  of  unreasonable  delay  in  fulfil- 
ling the  contract.'  The  observations  I  have 
quoted  from  the  two  eminent  Judges  have  a 
striking  application  to  the  present  case.  In  the 
same  case  it  was  further  remarked  by  the  Lord 
President — 'If  this  defence  is  not  pleadable  op« 
exeeptionit,  there  is  no  defence  to  the  present 
action,  and  the  pursuer  is  entitled  to  instant  de- 
cree.' Upon  this  authority,  therefore,  I  have  no 
alternative  but  to  refuse  to  allow  tbe  defenders  a 
proof  of  their  counter  claim,  and  must  accord- 
ingly give  instant  decree  to  the  pursuers.  I  have, 
however,  deducted  from  the  sum  sued  for  £18, 
48.  claimed  by  the  defenders  as  set  forth  in 
article  6  of  their  statement  in  connection  witb 
certain  accumulators.  The  pursuers  admit  this 
claim,  but  they  say  credit  will  be  given  for  it  on 
a  final  settlement  taking  place.  I  see  no  reason, 
however,  why  it  should  not  now  be  deducted 
from  the  sum  sued  for.  With  reference  to  the 
statement  in  the  same  article  as  to  certain  addi- 
tions having  been  made  to  the  engine  and  gear- 
ing, and  certain  governors  connected  therewith, 
which  the  defenders  say  have  necessitated  the 
employment  of  a  man  night  and  day,  this,  in  my 
opinion,  is  sufficiently  answered  by  the  provision 
in  the  contract  under  which  the  pursuers  under- 
took 'to  uphold  the  whole  machinery  herein 
specified  for  the  space  of  twelve  months  from 
the  date  of  starting,'  &c.  If  the  defenders  have 
any  ground  of  complaint  with  reference  to  the 
engine  and  gearing,  they  have  their  remedy  under 
this  guarantee,  but  it  cannot  be  entertained  as  a 
defence  to  the  claim  now  made  by  the  pur- 
suers." 

Tbe  defenders  appealed  to  tbe  SherifT,  and 
upon  loth  November  1887  were  allowed  to  put  in 
a  condescendence  of  re*  notiter. 

They  alleged  that  on  19th  May  1887  the  engine 
and  gearing  had  broken  down  owing  to  ori^al 
defect  in  the  engine,  and  that  the  pursuers,  not- 
withstanding the  clause  of  guarantee  in  their 
letter  of  specification,  declined  to  interfere ;  and 
they  pleaded — "(1)  The  engines  and  gearing  in 
question  having  been  aU  along  defective  and 
disconform  to  contract,  and  having  in  consequence 
thereof  broken  down  during  experimental  work- 
ing by  the  defenders,  and  the  pursuers  having 
refused  to  put  said  engines  into  good  and  perfect 
working  order,  in  terms  of  contract,  the  defenders 
are  entitled  to  absolvitor,  with  expenses.  (2) 
Separatim — The  pursuers  are  not  entitled  to  insist 
upon  payment  of  the  contract  price  until  they 
have  mode  the  engines  and  gearing  complete  in 
terms  of  contract." 

The  pursuers  replied  that  the  breakdown  was 
entirely  owing  to  a  subsidence  of  the  foundations 
on  which  the  machinery  rested,  for  which  the 
defenders  were  alone  responsible,  and  that  the 
defenders  had  begun  to  patch  the  engines  them- 
selves instead  of  informing  them  at  onoe  of  what 
had  occurred. 

The  Sheriff  (Bibbt)  on  7th  March  1888  pro- 
nounced the  following  interlocutor: — "Under 
reference  to  the  annexed  note,  refuses  a  proof  of 
the  oondesoendenoe  of  ret  noviter:  Adheres  to 
the   interlocutor   appealed   against :  Finds   the 
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pnnnen  entitled  to  the  expenBes  of  {he  appeal, 
and  deoerna. 

"  Note.—[Afl»-  stating  the  faett  and  pUading* 
cf  partie»]—1i  it,  then,  competent  to  allow  this 
liquid  claim  to  be  compensated  by  the  illiqai  d  claim 
of  damages  which  the  defenders  set  np  ?  The 
anthoritiea  lead  to  the  conclnsion  that  it  is  not 
competent.  There  haye  of  recent  years  been 
yarioTiB  decisions  on  the  competency  of  setting  off 
an  illiquid  against  a  liquid  claim  where  the  two 
claims  arise  ont  of  mutual  obligations  of  the 
same  contract,  and  the  general  result  of  these 
seems  to  be  that  a  defender  may  be  allowed  to 
liqaidat«  a  counter  claim  which  is  illiquid  at  the 
time  of  action  brought,  provided  that  the  exist- 
ence of  the  counter  claim  is  not  doubtful, 
although  its  amount  be  unascertained.  In  apply- 
ing this  principle  to  a  defence  of  damages 
through  delay  in  the  completion  of  work  the 
price  of  which  is  sued  for,  the  Courts  hare  laid  it 
down  that  if  the  time  for  the  completion  of  the 
work  is  definite  and  speaified,  and  that  time  has 
been  exceeded,  the  defence  of  damages  through 
the  delay  will  be  admitted  although  the  amount 
of  damage  is  illiquid,  seeing  that  the  fact  of  a 
breach  of  contract  on  the  part  of  the  pursuer  is 
nndonbted.  But  if,  on  the  other  hand,  tiie  time 
for  completion  is  left  indefinite — that  is,  if  the 
parties  have  left  their  rights  to  be  regulated 
by  the  implication  of  law  that  the  contract  shall 
be  oempleted  within  a  reasonable  time — a  defence 
founded  on  alleged  delay  will  not  be  allowed, 
inasmuch  as  the  question  whether  there  has  been 
nnreasonable  delay  requires  investigation,  and  it 
may  turn  ont  that  there  has  not  been  any  breach 
of  contract  in  respect  of  time  on  the  part  of  the 
porsuere.  This,  I  think,  is  the  principle  recog- 
nised in  Uacibride  y.  HamiUon  A  Bon,  2  B.  775, 
and  other  oases  on  this  snbjeot  In  the  present 
case  it  was  urged  that  the  fact  of  nnreasonable 
delay  cannot  be  doubted,  inasmuch  as  the  con- 
tract was  concluded  in  February  1883,  whereas 
the  start  of  the  engine  founded  on  by  the 
pursnen  was  not  until  80th  September  1886. 
There  may  however  have  been  circumstances 
possibly  in  the  conduct  of  the  defenders  them- 
selves by  which  this  delay  may  be  so  explained 
as  to  show  that  it  was  not  nnreasonable,  and 
it  seems  impossible  to  say  that  inquiry  into  the 
facts  is  unnecessary.  I  am  of  opinion  therefore 
that  the  defenders  cannot  be  allowed  to  resist 
the  pursuer's  claim  in  the  present  action  by  the 
defence  of  delay  which  they  seek  to  set  np. 

"  A  good  deal  of  t\\»  reasoning  applies  to  the 
defence  of  alleged  defect  in  the  engine  and  its 
non-conformity  with  contract.  Except  to  the 
extent  of  £18,  4s.,  whioh  the  pursuers  admit, 
and  for  which  the  Sberifi-Snbstitute  has  pro- 
perly allowed  a  deduction,  the  pursners  deny 
that  there  were  defects  in  the  engine,  and  the 
qaestion  whether  these  existed  would  therefore 
require  inv^tigation.  The  claim  of  the  defen- 
ders is  altogether  doubtful  and  nnoertiun. 

"  Beyond  the  general  objection  to  the  compe- 
tency of  the  counter  claim,  the  right  of  the 
pursuers  to  payment  of  the  balance  of  the  instal- 
ment sued  for  in  this  action  seems  necessarily  to 
foUow  from  the  stipulation  in  the  contract  pro- 
viding for  its  payment  on  the  engine  being 
started.  On  the  other  hand,  the  possibility  of 
saoh  defects  as  the  defenders  allege  is  provided 
tor  by  the  guarantee  clause,  to  the  elfect  that  the 


pursuers  shall  uphold  the  machinery  for  twelve 
months  after  the  date  of  starting,  and  shall  fit 
up  and  replace  parts  that  may  prove  defeetiv*. 
That  clause  seems  impliedly  to  exidnde  a  claim 
to  retain  the  instalment  payable  on  the  engine 
being  started  in  respect  of  aUeged  defects. 

"  I  have  not  in  what  I  have  said  had  in  view  the 
condescendence  of  ret  TUmter,  but  that  does  not 
seem  to  me  to  alter  the  case  or  to  justify  the  ad- 
missien  of  the  counter  claim.  The  fact  that  the 
engine  broke  down  last  May  may  not  be  attribut- 
able to  any  defect  in  the  engine  as  supplied  by 
the  pursners,  and  if  they  were  responsible  for  it, 
it  was  one  of  those  contingencies  against  which 
the  guarantee  clause  was  intended  to  provide. 
From  what  I  have  said  it  follows  that  I  cannet 
give  effect  to  the  defenders'  request  that  this 
action  should  be  conjoined  with  the  action  of 
damages  at  their  instance  against  the  present 
pursuers." 

The  defenders  appealed  to  the  Court  of  Bea- 
sion,  and  argued — The  respondents  were  not 
entitled  to  the  second  instalment  of  the  prioe  here 
sued  for  under  a  contract  in  which  they  had 
themselves  failed  to  perform  their  part.  They 
had  (1)  undnly  delayed  to  furnish  the  article 
contracted  for,  and  they  had  (2)  supplied  an 
article  disoonform  to  contract.  The  article  sup- 
plied was  of  less  value  by  more  than  £472,  lOs. — 
the  sum  here  sued  for — than  the  article  con- 
tracted for.  The  Sheriffs,  relying  on  the  case  of 
Ma(sbride,  had  held  that  there  being  here  no 
time  specified  for  delivery  the  respondents  were 
not  barred  from  suing  under  the  contract,  and 
the  appellants  could  not  set  off  an  illiquid  claim 
for  damages  against  the  price  sued  for,  but  most 
constitute  their  claim  in  a  separate  action.  Now, 
the  opinions  in  Maebride  as  to  the  law  where  no 
time  is  specified  were  obiter.  Besides,  the  Sheriffs 
had  ignored  the  appellants'  second  ground  of 
defence.  It  was  only  where  delay  was  the  sole 
ground  of  action  that  the  law  as  laid  down  by 
them  applied.  The  appellants  had  raised  an 
action  of  damages  against  the  respondents.  They 
sought  to  have  their  defences  in  the  present 
action  considered  together,  and  to  have  the  two 
actions  conjoined.  With  regard  to  the  respon- 
dents' argument  that  any  complaints  as  to  the 
engines  not  being  conform  to  contract  were  met 
and  obviated  by  the  maintenance  clause  in  the 
contract,  the  appellants  pointed  out  that  that 
clause  referred  to  keeping  up  engines  conform 
to  contract  when  started.  In  this  case  the 
engines  had  never  been  started  conform  to  con- 
tract, and  therefore  the  second  instalmaut  here 
sued  for  was  not  due. 

Argued  for  the  respondents — 1.  The  appel- 
lants in  their  ooudescendence  based  their  claim 
for  damages  entirely  on  undue  delay.  That  was 
an  illiquid  claim,  and  could  not  be  set  off  against 
their  admitted  debt — Maebride  v.  SamiUtn, 
June  11,  1875,  2  B.  776;  P^;Ur  ▼.  Northern 
AgrieuUurai  Implement  Company,  February  2, 
1877,  4  B.  485.  2.  The  engines  were  admittedly 
started  upon  80th  September  1886,  when  accord- 
ingly the  second  instalment  became  due,  and  their 
starting  was  prima  fade  evidenoe  that  they  wero 
conform  to  contract.  8.  As  to  the  ret  novUtr, 
it  was  a  maxim  of  law  pendente  lite  nihU  inno- 
tandvm,  and  yet  the  appellants  sought  to 
strengthen  their  case  by  reference  to  a  break- 
down whioh  actually  took  place  months  after  th« 
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Sberiif-Sabstitnte  had  issaed  his  interlooutor. 
For  tvelTe  months  after  the  Btarting  of  Uie 
engines  the  respondents  were  bonnd,  under  the 
olaiue  of  goarantee  in  the  letter  of  specifioation, 
to  make  good  any  defloienoiea,  but  their  money 
mnst  be  in  their  owa  pocket.  What  the  appel- 
lants proposed  was  to  litigate  with  the  respon- 
dents' money. 

At  advising — 

LoBD  BcTHXBTUBD  GusK — The  contract  does 
not  specify  any  time  within  which  the  engine 
•nd  gearing  were  to  be  delivered.  It  was  there- 
fore conceded  by  the  defenders  that  they  oonld 
not  retain  the  instalment  of  the  price  sned  for  in 
this  action  against  any  logs  which  had  been 
eansed  by  reason  of  the  delivery  having  been  nn- 
dnly  delayed.  They  took  this  point  to  be  settled 
by  authority,  and  we  need  not  farther  consider  it. 

Bat  the  defenders  contended  that  the  engine 
and  gearing  were  not,  in  varions  particnlars,  con- 
form to  contract,  and  that  in  oonseqaence  they 
were  of  less  valne  by  "upwards  of  £472,  10s. 
than  those  contracted  for."  The  pursuen 
snswsred  that  this  was  an  illiquid  claim  which 
Muld  not  be  set  off  against  a  liquid  claim. 

In  my  judgment  the  plea  maintained  by  the 
defenders  is  not  properly  a  plea  of  compensa- 
tion. It  is  based  on  the  consideration  that  the 
article  contracted  for  was  not  famished,  and 
that  the  price  is  not  due.  In  a  proper  contract 
of  sale  the  remedy  of  the  buyer  would  be  to  re- 
jeot.  But  this  remedy  is  not  applicable  in  the 
esse  of  an  ezeontorial  contract  like  the  present. 
Inasmuch  as  the  article  cannot  or  need  not  be  re- 
tamed,  the  remedy  must  consist  in  a  right  to  refuse 
to  pay  more  than  its  true  value.  In  other  words, 
the  seller  cannot  chum  the  contract  price  if  the 
article  fumiahed  is  not  conform  to  contaract,  and 
the  bayer  most  be  entitled  to  deduct  the  sum 
which  represents  the  difference  between  the  value 
of  the  article  contracted  for  and  that  actually 
famished.  The  defence  therefore  is  not  a  plea 
of  oompenaation.  If  well  founded  it  proves  that 
the  price  sn«d  for  is  not  due. 

Nor  do  I  think  that  the  defenders'  claim  for 
abatement  can  be  met  by  the  plea  tiiat  they 
have  their  proper  remedy  under  that  clause  of 
the  contract  which  provides  that  the  parsuers 
shall  uphold  the  machinery,  and  make  good  de- 
fects for  twelvemonths  from  the  time  of  starting. 
This  clause  assumes  that  the  contract  engine 
and  gearing  have  been  furnished,  and  imposes 
on  Om  parsnen  the  additional  obligation  of 
maintenanoe. 

It  seems  to  me  therefore  that  the  defenders 
have  80  far  stated  a  relevant  defence  when  they 
say  that  the  article  supplied  was  not  according  to 
oontraot,  and  was  of  less  value  than  the  article 
oontiaoted.for  by  £172,  lOs.  They  say  "  upwards" 
of  that  sum.  Bat  I  cannot  attach  any  meaning 
to  that  phrase,  and  for  the  purposes  of  this  case 
I  most  disregard  it. 

The  question  now  comes  to  be,  whether  in  the 
face  of  that  defence  the  pursuers  are  entitled  to 
the  decree  for  which  they  ask?  and  some  impor- 
tant matteis  have  to  be  considered  under  this 


By  the  contract  one-half  of  the  price  was  to  be 
payable  when  the  principal  parts  of  the  materials 
of  the  engine  and  gearing  were  delivered,  one- 
foorth  on  the  same  being  started,  and  the  re- 
maining fourth  within  tfaiee  months  thereafter. 


The  engines  were  started  on  SOth  September 
1 886,  and  the  sum  sued  for  is  the  balance  of  the 
instalment  which  then  became  doe  ;  a  portion  of 
that  instalment  having  it  appears  been  previously 
paid.  There  remains  due  the  fourth  instalment, 
amounting  to  £707, 10s. 

The  instalment  sued  for  was  thus  due  at  a 
fixed  date,  and  should  have  been  paid  nnless 
there  was  a  sufficient  defence  to  the  contrary. 
The  only  defence — which  is  in  any  way  relevant — 
is,  that  the  engine  as  furnished  was  of  less  value 
by  £472,  10s.  than  the  engine  contracted  for.  I 
should  have  held  this  to  be  a  relevant  defence  to 
the  eifect  that  the  defenders  oonld  not  have  been 
required  to  pay  the  whole  contract  price  until 
their  allegations  had  been  inquired  into,  beoansa 
in  ray  opinion  it  means  that  the  contract  price 
is  not  due  to  the  amount  above  stated.  But  I  do 
not  think  that  it  has  any  further  virtue.  For  it 
acknowledges  that  the  contract  price  is  due  except 
to  that  extent,  and  considering  that  another  in- 
stalment became  due  in  the  course  of  three 
months,  which  exceeded  the  sum  which  the  de- 
fenders claim  to  have  abated  from  the  price,  I 
think  that  the  defence  is  not  sufficient,  and  that 
the  parsuers  are  entitled  to  decree.  The  last 
instalment  more  than  covers  the  abatement  which 
they  claim. 

I  have  hitherto  considered  the  original  defence 
only.  But  after  the  Sheriff-Substitute  had  de- 
cided in  favour  of  the  pursuers  the  defenders 
were  allowed  to  put  in  a  condescendence  of  r«$ 
noviter. 

I  do  not  think  that  discoveries  of  defects  after 
the  instalment  was  payable  form  a  relevant  de- 
fence. On  the  record,  as  it  originally  stood,  the 
pursuers  were  in  my  opinion  entitled  to  decree. 
The  engine  had  been  started,  and  the  instalment 
was  then  due.  The  only  reason  assigned  against 
paying  it  was  an  abatement  was  claimed  But, 
as  has  been  seen,  that  abatement  was  claimed 
not  against  the  instalment  alone,  but  against  the 
whole  price,  of  which  more  than  the  abatement 
was  shortly  to  become  due.  As  that  was  in  my 
opinion  an  insufficient  defence  the  defenders 
were  bound  to  pay  the  sum  sued  for.  I  think 
that  the  additional  condescendence  should  not 
have  been  allowed,  nor  is  it  relevant,  for  in  my 
opinion  the  right  of  the  pursuers  to  recover  was 
to  be  determined  by  reference  to  the  defences 
which  were  stated  and  were  stateable  when 
the  instalment  became  due.  It  is  said  that  the 
defects  in  the  engine  were  only  discoverable  after 
it  had  been  sometime  in  use.  But  that  means 
nothing  else  than  that  the  defenders  could  not 
assign  other  reasons  for  not  paying  the  instal- 
ment which  had  become  due,  and  their  delay  in 
satisfying  their  obligation  cannot,  I  think,  place 
them  in  a  better  position. 

I  think  therefore  that  the  pursuers  are  entitled 
to  decree,  i  But  I  decide  nothing  more  than  that 
they  are  entitled  in  the  meantime  to  payment  of 
the  sum  sued  for.  All  claims  on  either  side  will 
be  reserved,  and  if  it  be  eventually  found  that 
the  defenders  are  entitled  to  a  larger  abatement 
the  fact  that  they  have  paid  the  sum  sned  for 
will  form  no  bar  to  the  just  settlement  of  the 
claims.  The  pursuers  will  be  bonnd  to  repeat  if 
it  be  ascertained  that  they  have  received  more 
than  is  justly  due  to  them. 

LoaD  YouNQ  and  Iiobd  Ln  concurred. 
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[The  LoBD  JvsTiox-QutaE  had  not  been  ap- 
pointed when  the  case  was  argaed.] 

The  Gonrt  dismissed  the  appeal  and  affirmed 
the  judgment  of  the  Sheriff-Substitute. 

Oonnsel  for  the  Appellants — D.-F.  Mackintosh 
— ^Ure.    Agents— Dove  A;  Lookhart,  S.S.G. 

Oonnsel  for  the  Beepondents — Balfour,  Q.C. — 
Jameson.    Agents— J.  &  3.  Boss,  W.S. 


Tuesday,  December  18. 
SECOND    DIVISION. 

[Sheriff  of  Argyll. 
CURBIB    V.    CAMPBELL'S    TRUSTEES. 

Property — Feu-C7utrter — Deteription  by  Bound- 
aries Ineontistent  with  Measurements — Plan. 
A  feu-charter  described  the  subject  by 
boundaries.  It  also  described  it  by  measure- 
ments, and  referred  to  a  plan  annexed.  The 
measurements  and  plan  agreed,  but  they  were 
inconsistent  with  the  boundaries  specified. 
In  a  question  as  to  the  extent  of  the  subject, 
Tield  that  the  boundaries  must  prevail. 

Lord  Young  dissented,  on  the  ground  that 
the  intentiou  of  parties  was  that  shown  by 
the  measurements  and  plan. 
In  1881  Archibald  Onrrie,  shoemaker,  Tarbert, 
Argyllshire,  applied  to  the  late  George  Colin  Oamp- 
beU  Esq.  of  Stonefield,  for  a  piece  of  ground  in 
Tarbert  upon  which  to  erect  a  dwelling-house. 

Oround  was  laid  off  by  Mr  Oampbell's  factor, 
and  buildings  erected  upon  it  by  Mr  Cnrrie. 
The  ground  allotted  was  subsequently  enlarged 
on  the  south-east  and  a  feu-contract  entered 
into  between  the  parties. 

By  f eu-oharter  dated  3rd  and  6th  and  recorded 
17th  February  1882  the  whole  subjects  fened 
were  described  as  follows  : — "All  and  whole  that 
area  or  piece  of  ground  situated  in  the  town  or 
village  of  Tarbert  aforesaid,  bounded  on  the  west 
by  the  public  street  called  Eintyre  Street,  along 
which  it  extends  40  feet  9^  inches  or  thereby  ; 
on  the  north  partly  by  ground  belonging  to  the 
said  Oolin  Oeorge  Campbell,  and  presently  oc- 
cupied by  Finlay  Smith  and  Duncan  M 'Arthur, 
along  which  it  extends  41  feet  7  inches  or  thereby ; 
on  the  east  partly  by  the  house  also  belonging 
to  the  said  Colin  Oeorge  Campbell,  and  presently 
occupied  by  Donald  Johnston,  fisherman,  along 
which  it  extends  14  feet  9  inches  or  thereby ;  and 
again  on  the  north  by  the  said  house,  along 
which  it  extends  20  feet  or  thereby  ;  and  again 
on  the  east,  partly  by  Bamside  Lane,  along 
which  it  extends  26  feet  9^  inches  or  thereby ; 
and  on  the  south  by  ground  fened  to  Bobert 
Lyon  Dawson,  along  which  it  extends  to  Eintyre 
Street  62  feet  or  Uiereby,  as  the  said  area  or 
piece  of  ground  is  shown  on  a  plan  or  sketch 
thereof  annexed  and  signed  by  the  parties  of  even 
date  with  the  said  feu-contract  as  relative  thereto, 
together  with  the  houses  and  other  buildings 
erected  on  the  said  area  or  piece  of  ground." 

The  plan  or  sketch  referred  to  had  the  figures 
mentioned  in  the  feu-charter  placed  upon  the 
appropriate  lines,  but  it  was  not  drawn  to  scale 
and  was  more  of  the  value  of  an  illustrative  sketch 


than  of  a  formal  plan. 

A  difficulty  subsequently  arose  as  to  the  bound- 
aries of  the  feu  on  the  north-east.  "  The  house, 
.  .  .  occupied  by  Donald  Johnston,  fisherman," 
when  the  feu-charter  was  signed,  was  taken  down 
in  1883,  and  the  site  was  disponed  by  the 
superior  to  another  person.  In  1886  Cunie 
began  to  build  a  wall  upon  a  part  of  the 
site  as  being  within  his  feu.  Mr  Campbell  ob- 
tained an  interim  interdict  against  this  proceed- 
ing, and  Cnrrie  thereupon  brought  an  action  of 
declarator  against  Mr  Campbell  in  the  Sheriff 
Court  at  Oampbelltown,  to  have  it  declared  that 
his  feu  was  bounded  "again  on  the  north  by  a 
stone  wall  erected  by  the  pursuer  on  the  site  of 
said  house  (Donald  Johnston's  house)  along 
which  it  extends  20  feet  or  thereby." 

After  protracted  proceedings  before  both  the 
Sberiff-Substitate  (Busszi.  Bxm.)  and  the  Sheriff 
(FoBBXs  iBvnns),  in  the  course  of  which  Mr  Camp- 
bell died  and  his  trustees  were  sisted  as  parties  to 
the  action,  the  pursuer  brought  the  case  by  appeal 
before  the  Second  Division  of  the  Court  of  Session. 
It  appeared  that  it  was  impossible  to  reconcile  the 
boundaries  given  in  the  feu-charter  with  the 
measurements  therein  given  and  with  the  plan 
thereto  attached ;  and  it  vraa 

Argued  for  the  appellant — The  plan  and  the 
measurements,  which  agreed  with  one  anothor, 
and  supported  his  contention  as  to  the  limits  of 
his  feu,  must  prevail  over  the  boundaries  given 
in  the  f  en-oharter,  or  rather  that  the  plan  agree- 
ing with  the  measurements  must  prevail  over  the 
description  by  boundaries,  which  did  not  so  agree. 
The  portion  of  ground  claimed  belonged  to  the 
respondents,  and  therefore  this  was  not  an  error 
which  could  not  be  rectified.  Moreover,  the 
respondents'  agent  had  prepared  the  f  eu-oontiact 
and  the  plan,  and  their  factor  had  marked  off  the 
ground.  They  were  therefore  responsible  for 
any  mistake  that  had  been  committed,  and  were 
not  entitled  to  take  advantage  of  their  agent's 
actings  to  the  detriment  of  the  appellant — Iforth 
British  Railway  Company  v.  Magistrates  of 
Hawiek,  December  19,  1862,  1  Macph.  200; 
Iforth  British  Railway  Company  v.  Moon's 
Trustees,  February  8,  1879,  6  K.  640.  The 
removal  of  Johnston's  house  was  in  contempla- 
tion at  the  time  of  the  feu-contract. 

Argued  for  the  respondents — Although  the  ques- 
tion at  issue  was  of  small  money  value,  they  were 
brought  to  contest  it  in  the  interests  of  the  person 
to  whom  the  ground  built  upon  by  the  appellant 
had  been  f  eued.  This  declarator  was  the  only  way 
of  getting  the  interdiot  question  settled.  The 
boundaries  were  perfectly  distinct,  and  could  not 
be  altered  by  a  rough  sketch  not  drawn  to  scale, 
apd  only  intended  to  illustrate  the  feu-ohartar. 
Their  case  was  the  same  as  if  there  had  been  no 
plan,  but  if  looked  at  at  all  it  was  in  their  favour, 
for  it  showed  Johnston's  house  to  be  outside  of 
the  feu  altogether.  The  measurements  were 
demonstrative  not  taxative.  The  appellant  would 
not  have  had  a  stateable  case  but  for  the  fact 
that  the  ground  in  dispute  belonged  to  them,  and 
really  that  made  no  difference  upon  the  law  on 
the  subject.  What  bounded  a  feu  could  not  form 
part  of  the  feu.  Besides,  in  1882  Donald  John- 
ston's house  was  standing,  and  the  appeUanfte 
boundary  could  not  go  through  a  house  wUoh 
bounded  his  tm—Beid  r.  If  CM,  Ootober  S7, 
1879,  7  R.  84. 
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At  adTising — 

LoHD  JumoK-OuEBX — This  case  iB  a  very  nn- 
foitanate  one.  The  claim  relates  to  a  heritable 
snbjeot  of  most  trifling  valne  to  either  party,  and 
covering  abont  60  square  feet.  The  difficulty 
arises  ont  of  the  description  in  the  title  of 
the  piece  of  ground  feued  by  the  respondents 
to  the  appellant  The  f  en-oharter  gives  a  com- 
plete description  by  the  boundaries  surround- 
ing the  fen,  but  if  the  measurements  there  given 
ara  taken  to  be  correct  there  is  certainly  a  mis- 
take somewhere.  The  gentleman  who  drew  the 
feo-oharteT  to  show  matters  more  dearly  added  a 
description  by  a  plan  or  sketch.  This  was  a 
reasonable  and  sensible  thing  to  do  if  it  had  been 
well  done,  but  there  can  be  no  doubt  that  the 
adding  of  this  sketch  has  been  the  origin  of  this 
dispotk  If  no  sketch  had  been  added  there 
conld  have  been  no  difficulty  as  to  the  boundaries 
at  the  place  in  dispute,  and  these  boundaries 
would  have  been  the  boundaries  contended  for 
by  the  respondents.  The  qnestion  therefore  is, 
which  is  to  rule — the  sketch  or  plan  attached  to 
the  feu-contraot,  which  is  without  any  scale,  and 
with  only  the  figures  written  upon  each  side,  or 
the  boundaries  described  by  the  names  of  the 
subjects  surrounding  the  fen? 

I  have  p:iven  the  matter  my  best  consideration 
— it  is  a  difficult  qnestion  as  it  stands,  and  would 
have  been  a  still  more  difficult  one  if  the  plan 
had  been  carefully  drawn  to  scale — and  the 
opinion  I  have  come  to  is  that  the  boundaries  as 
given  in  the  description  in  the  feu-contract  must 
prevail  over  the  sketch,  which  is  to  be  taken  as 
illustrative  only. 

The  fen  at  the  place  in  dispute  is  said  to  be 
bounded  on  the  north  by  Donald  Johnston's 
bouse.  Therefore  the  line  at  that  place  cannot 
be  drawn  anywhere  within  the  house  occupied 
by  Johnston.  Taking  all  the  facts  together,  I 
ihoold  have  been  astonished  if  this  case  had  been 
brought  about  this  piece  of  ground  if  no  inter- 
vening difficulty  had  oocorred  since  it  was  feued 
off,  but  it  appears  that  the  60  square  feet  in 
question  has  since  been  feued  to  someone  else. 
I  think,  however,  that  if  there  had  been  anyone 
in  Tarbert  to  bring  these  people  together  this 
action  need  neTer  have  been  here. 

LoBD  YouMO— I  assent  to  the  proposition  as 
generally  true  that  where  boundaries  and  measore- 
nents  are  in  conflict  in  the  description  of  a  sub- 
ject the  boundaries  mnst  prevail.  But  that  is 
only  a  general  rule,  adopted  because  experience 
has  taught  the  Court  that  it  generally  leads  to  the 
true  oonolusion  as  to  the  intention  of  the  parties. 
If  a  field  or  an  estate  of  considerable  extent  is 
conveyed  by  distinctly  specified  boundaries  the 
subject  conveyed  is  not  to  be  altered  to  satisfy 
the  measurements,  which  may  be  wrong  as  regards 
feet  or  yards  or  even  acres.  That  error  must  just 
be  submitted  to,  and  the  intention  of  the  parties 
given  effect  to,  although  the  subject  conveyed  may 
be  somewhat  in  excess  or  somewhat  short  of  the 
measurements.  This  is  not  a  case  of  that  kind. 
It  is  not  a  case  of  yards  or  acres  in  a  large  pro- 
perty, but  is  the  case  of  a  f  ening  stance  conveyed 
to  a  fenar  by  the  proprietor,  the  fen-contract 
being  prepared  by  the  proprietor's  man  of  busi- 
Mm,  uid  the  land  being  laid  off  and  the  drawing 
made  by  the  proprietor's  factor.  It  happens  that 
the  deieiiption  of  the  subject  by  boundaries  in 


the  deed  and  by  measurement  do  not  correspond 
with  the  plan.  Whether  yon  call  it  a  plan  or 
sketch  is  immaterial ;  it  is  the  only  kind  of  plan 
appropriate  here  for  the  purpose  in  view.  It  is 
a  plan  in  which  the  direction  of  every  line  is 
given,  and  in  which  the  measurement  of  each 
line  is  given  and  marked  down,  and  so  given  and 
marked  down  that  a  surveyor,  to  whom  a  remit 
was  made  by  the  Bheriff-Sabstitute,  had  no  diffi- 
culty in  applying  the  plan  to  the  ground.  His 
plan,  which  is  drawn  to  scale,  applies  to  the 
ground,  and  gives  the  very  direction  and  the  very 
dimensions  indicated  in  the  sketch,  but  it  is  said 
it  does  not  answer  to  the  description  in  the  deed. 
In  what  respect  does  it  not  answer  ?  Only  in  the 
matter  of  boundaries,  for  the  measurements  are 
all  in  accordance  with  the  measurements  in  the 
feu-charter.  It  is  contended  for  the  proprietor, 
whose  man  of  business  framed  the  deed  and 
whose  factor  drew  the  sketch,  that  there  is  to  be 
an  interpretation  of  the  deed  which  will  give 
the  fenar  a  different  subject  both  in  bonndiuries 
and  measurements  from  that  laid  down  in  the 
sketch. 

Now,  there  is  a  maxim  of  our  law  which  says, 
t&rba  eartarumforUtu  aeeipiuntur  contra  prtfer- 
entem,  which  has  been  interpreted  as  meaning 
that  deeds  are  to  be  construed  most  strongly 
against  the  granters.  Here  the  proprietor's  man 
of  business  is  responsible  for  the  deed,  and  his 
factor  on  the  spot  for  the  sketch,  and  whether 
the  boundaries  or  the  measurements  are  to  give 
way,  I  should  give  it  against  the  snperior's  agent 
and  factor  ra^er  than  against  the  fenar,  who  is 
entirely  iimooent  of  the  matter. 

It  is  said  it  is  dreadful  to  disregard  the  boun- 
dary of  Johnston's  house,  but  we  were  told  that 
it  was  a  mere  hovel  of  no  more  permanence  than 
a  haystack.  I  am  not  going  to  sacrifice  the 
measurements  to  subjects  "presently  occupied 
by  Donald  Johnston,"  especially  in  the  case  of  a 
mere  hovel  which  has  since  been  taken  down. 
Acting,  then,  upon  general  rules  of  law,  and 
giving  due  weight  to  the  maxim  I  have  quoted,  I 
am  not  for  dinegarding  all  the  measurements, 
but  rather  for  £aregarding  this  boundary  of 
Johnston's  house.  I  am  therefore  for  giving 
the  pursuer  the  decree  he  asks. 

LoBD  BtTTHXBruBD  OiiABK — The  pnisuer  feued 
a  piece  of  ground  from  Mr  Oampbell  of  Stmie- 
field,  the  predecessor  of  the  defenders.  Before 
he  obtained  his  feu-disposition  he  built  a  house 
on  part  of  it.  His  title  was  ultimately  completed 
in  1882,  and  the  ground  was  disponed  to  him 
with  the  buildings  erected  thereon. 

In  so  far  as  the  pursuer  has  built  on  the 
ground  his  title  cannot  be  disputed.  It  appears, 
however,  that  a  house  which  belonged  to  Mr 
Oampbell,  and  which  at  the  date  of  the  feu-dis- 
position was  occupied  by  Donald  Johnston,  was 
pulled  down.  The  pursuer  claims  a  part  of  the 
site  of  this  house  as  being  conveyed  to  him  by 
his  fen-disposition.  The  only  question  in  the 
case  is  whether  this  claim  is  well  founded. 

In  order  to  have  his  right  disclosed  the  pnr* 
Buer  has  raised  this  action.  He  asks  the  Oonrt 
to  declare  that  he  has  the  sole  and  exclusive  right 
to  the  area  of  ground  described  in  the  petition. 
The  boundaries  therein  given  are  the  same  as 
those  oontained  in  the  fen-disposition  with  one 
exoeptaon.     In   the  disposition   the  boundary 
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with  respect  to  which  the  digpnte  arises  is  this 
— "  On  Oie  east  partly  by  the  honse  also  belong- 
ing to  the  said  Colin  O.  Campbell,  and  presently 
oocnpied  by  Donald  Johnston,  fisherman,  along 
which  it  extends  14  feet  nine  inches  or  thereby, 
and  again  on  the  north  by  the  same  house,  along 
which  it  extends  20  feet  or  thereby. "  In  place  of 
this  boundary  the  pursuer  introdnces  into  his  peti- 
tion the  following  words— ' '  And  again  on  the  north 
by  a  stone  wall  erected  by  the  pnrsuer  on  the  site 
of  said  honse,  along  which  it  extends  20  feet  or 
thereby."  The  question  is,  whether  the  pursner 
is  entitled  to  have  decree  of  declarator  in  terms 
of  the  new  boundary  which  he  has  substituted 
for  the  boundary  contained  in  the  disposition? 

The  portion  of  the  south  gable  of  Johnston's 
honse  is  known  and  admitted.  It  is  further 
conceded  by  the  pursuer  that  his  claim  in  this 
action  inTolves  a  claim  to  a  portion  of  the  site 
of  these  houses.  But  he  says  that  his  fen  was  given 
ont  according  to  a  plan  appended  to  the  disposi- 
tion, and  that  the  area  thereon  on  the  plan,  and 
defined  by  the  measurements  contained  in  the 
disposition  itself,  comprehends  the  ground  which 
he  claims  in  this  case. 

The  defenders,  on  the  other  hand,  maintain 
that  Johnston's  house  is  the  northern  boandary 
of  the  pursuer's  feu,  and  that  no  part  of  that 
honse  is  comprehended  within  it. 

I  take  it  to  be  settled  law  that  what  is  described 
as  the  boundary  of  a  fen  in  the  fen-disposition 
which  creates  it  is  by  that  very  fact  excluded 
from  the  fen.  There  may  be  exceptions  where 
the  boundary  is  a  river  or  a  road.  But  with  snch 
exceptions  we  have  here  nothing  to  do.  The 
northern  boundary  of  the  pursuer's  fen  is  John- 
ston's house.  Hence  I  think  it  dear  that  accord- 
ing to  the  disposition  no  part  of  that  house  or  of 
its  site  was  included  within  the  pursuer's  fen. 

Nor  is  the  plan  inconsistent  with  the  disposi- 
tion. It  shows,  and  I  think  that  it  was  designed  to 
show,  that  Johnston's  honse  was  wholly  excluded 
from  the  fen  given  ont  to  the  pursuer. 

The  pursuer  relies  on  the  meaanrements  con- 
tained in  the  disposition  and  also  transferred  to 
the  plan.  And  there  is  no  question  that  accord- 
ing to  the  view  wliich  I  take  of  the  case  certain 
of  these  measurements  are  wrong.  Johnston's 
house  is  the  boundary  partly  on  the  east  and 
partly  on  the  north,  cutting  ont  a  comer  from 
what  would  otherwise  be  a  quadrilateral  figure. 
Measuring  along  Johnston's  honse  on  the  east, 
the  true  length  of  the  east  boundary  at  that  part 
should  be  17  feet  9  inches  or  thereby,  instead  of 
14  feet  9  as  given  in  the  disposition,  and  ef  coarse 
there  is  a  corresponding  error  in  the  other  portion 
of  the  eastern  bonndary.  I  cannot,  however, 
adopt  these  measurements  to  the  effect  of  giving 
to  the  pnrguer  ground  which  I  think  was  plainly 
excluded  from  his  fen.  The  boundaries  given 
in  the  feu-disposition  must  in  my  opinion  pre- 
vail. To  my  mind  it  is  plain,  both  from  the  dis- 
position and  the  plan,  that  Johnston's  house  was 
wholly  excluded  from  the  feu,  and  as  the  measure- 
ments would  include  a  part  of  it,  I  must  hold 
that  this  was  wrong.  An  error  of  that  kind  may 
Msily  be  made.  I  cannot  hold  that  the  measure- 
ments are  right  to  the  effect  of  assigning  to  the 
pursner  a  piece  of  ground  which  the  disposition 
expressly  declares  to  be  excluded  from  it. 

For  these  reasons  I  think  tliat  we  cannot  give  de- 
clarator in  terms  of  the  prayer  of  the  petition,  and 


therefore  that  the  defenders  are  entitled  to  abaol- 
vitor.  In  prononncing  this  decree  we  decide  tlie 
only  qneation  which  has  been  raised,  and  eypn  if 
it  were  desirable  to  prononnoe  any  other  form  of 
decree  we  have  not  the  means  of  doing  so,  inas- 
mnch  as  the  parties  when  they  were  before  ns 
renounced  all  further  probation. 

LoBD  LxB — My  opinion  is  that  the  Oonrt  in 
this  case  is  not  called  on  either  to  make  a  new 
plan  or  a  new  description,  and  that  we  ooght  not 
to  deal  with  any  point  excepting  that  which  was 
raised  by  the  defenders'  objection  to  those  words 
of  the  prayer,  which  substitute  a  new  bonndary 
instead  of  Donald  Johnston's  honse.  On  that 
point  I  concur  with  the  majority  of  your  Iiord- 
ships.  We  can  only  gather  the  intention  of  par- 
ties by  construing  the  contract  according  to  the 
ordinary  rules.  It  appears  to  me  that  the  one 
point  clearly  ascertained  by  the  terms  of  tiia 
title  is,  that  the  feu  did  not  inolnde  any  part  of 
Johnston's  house.  That  honse  is  not  only  de- 
scribed as  a  boundary  in  the  feu-contract,  but  is 
also  shown  in  the  plan  or  sketch  referred  to  as 
outside  the  boundary  of  the  fen.  Upon  this 
point  there  is  no  conflict  between  the  words  of 
the  description  and  the  plan  or  sketch.  There  is 
a  slight  discrepancy  elsewhere  in  the  measare- 
ment  or  in  the  sketch,  bnt  as  to  such  discre- 
pancy my  opinion  is  that  the  description  by 
boundaries  according  to  the  nsnal  mle  must  pre- 
vail. 

I  therefore  think  that  on  the  only  point  in 
controversy  the  defenders  are  entitled  to  prevail. 

The  OoTirt  prononnoed  the  following  interioeo- 
tor:— 

"Beoal  the  interlocntor  of  the  Sheriff- 
Substitute  of  8th  May  1888,  and  the  inter- 
locutor of  the  Sheriff  on  23rd  July  following: 
Find  that  no  part  of  Donald  Johustom's 
honse  is  included  in  the  fen  given  off  by 
the  late  Colin  George  Oampb^  author  of 
the  defenders,  to  the  pursner :  Therefore 
assoilzie  the  defenders  from  the  oonclnaiona 
of  the  petition:  Find  them  entitled  to  ex- 
penses in  the  Inferior  Conrt  and  in  this 
Oonrt,"  Ac. 

Counsel  for  the  Appellant — Balfour,  Q.C. — 
Orole.  Agents  —  B.  B.  Simpson  &  LawBon, 
W.8. 

Oonnsel  for  the  Bespendents— Oloag. — Gil- 
lespie.   Agents— Tawse  &  Bonar,  W.S. 


Friday,  Novemher  9. 

OUTER    HOUSE. 

[Lord  Wellwood,  Ordinary. 
CLARE,  PETITIONEB. 

EntaH—Ditrntaa—Landi  dirieted  to  be  KntaUti 
—Bvtherfitrd  Act  (H  and  12  Viet.  eop.  86), 
teet.  27  and  28. 

A  testator  by  his  tmst-disposition  and 
settlement,  after  providing  for  the  payment 
of  his  debts,  certain  small  annuities,  and  a 
family  provision  of  £6126  in  favour  of  his 
son  and  hia  children,  directed  his  tmataea 
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npon  the  death  of  his  son  to  exeonte  a  dis- 
position and  deed  of  strict  entail  of  his 
estates  in  fsToar  of  the  eldest  son  of  his  (the 
testator's)  son  and  snbetitnte  heir  of  entaiL 
He  farther  directed  that  in  the  event  of  his 
son  during  before  the  child  entitled  to  sno- 
oeed  as  institnte  should  have  attained  twenty- 
six  years  of  age^  the  trustees  should  retain 
the  management  of  the  estates,  pay  a  por- 
tion of  the  income  in  maintenance  of  the 
h^-apparent,  and  aocnmnlate  the  remainder 
into  a  sinking  fond  nntil  that  event.  In  the 
event  of  the  sinking  fond  not  being  strong 
enongh  when  that  event  arrived  to  wipe  oS 
the  family  provision  of  £6125,  and  the  an- 
noities  and  legacies  left  by  the  testator,  the 
trust  was  to  remain  in  force  until  those  and 
slII  the  testator's  other  engagements  were 
fully  discharged.  He  farther  directed  that 
after  the  whole  purposes  of  the  trust  were 
aooompliahed,  but  not  till  then,  his  trustees 
should  denude  of  the  trust  and  deliver  over  to 
the  heir  of  entail  in  possession  of  the  herit- 
ages for  the  time  the  title-deeds  of  the  same. 
The  testator  was  predeceased  by  bis  son 
but  survived  by  his  grandson  (bis  only  son's  ' 
eldest  son),  who  at  the  date  of  the  testator's 
death  was  more  than  twenty-six  yeais  of  age. 
The  testator's  personal  estate  was  insufficient 
tO'  meet  his  personal  debts.  There  was  a 
balance  of  about  £1600  to  be  met  by  the 
heritable  estate.  In  addition  the  heritable 
estate  was  burdened  with  heritable  debt  to 
tbe  extent  of  £7900  and  was  primarUy  liable 
for  certain  small  annuities.  The  value  of 
the  estates  was  about  £17,600. 

The  testator's  grandson  presentedapetition 
iinder  the  Entail  Acts,  with  the  necessary  con- 
sents, to  have  the  trustees  ordained  to  convey 
the  estate  to  him  in  fee-simple.    The  reporter 
appointed    to  inquire   into  the  procedure 
reported,   that    while    in    his   opinion  the 
petitioner  —  strictly  under  the   trust-deed, 
and  apart  from  the  Butberfurd  Act— could 
not  have  compelled  the  trustees  to  denude  in 
his  favour  nntil  tbe  sinking  fund  had  become 
strong  enough  to  pay  off  the  family  provi- 
sion of  £6126,  he  considered  that  the  provi- 
edons  of  sections  27  and  28  of  the  Butherfnrd 
Act  had  the  effect  of  entitling  him  to  obtain 
possession  at  once,  all  parties  interested  being 
satisfied  or  secured.      The  Lord   Ordinary 
appmeed  of  the  report  and  ordained  the  trus- 
tees to  denude  accordingly. 
Francis  William  Clark  of  TTlva  died  on  18th  Sep- 
tember 1887,  leaving  a  troat-dispoBition  and  deed 
of    settlement   executed    by  him   mortis  eauta 
dated  15th  February  1866,  with  a  codicil  dated 
15th  June  1876,  by  which  he  conveyed  to  certain 
tmstees  bis  whole  estate  heritable  and  moveable, 
real   and   personal,  in    trust   for  the  purposes 
therein  mentioned.     The  purposes  of  Uie  trust 
were,  inter  alia,  as  follows : — The  first  purpose 
of  the  said  trust-disposition  and  deed  of  settle- 
ment was  for  payment  of  all  the  testator's  just 
and  lawful  debts,  sickbed  and  funeral  expenses, 
and  the  expenses  of  executing  tbe  trust ;   and 
the  second  purpose  was  for  payment  of  certain 
small  annuities,  amounting  to  £26,  to  surviving 
sisters  of  the  deceased.     By  the  third  purpose  the 
testator,  t7U0ra2ia,  gave  directions  as  tothepayment 
and  division  of  a  family  provision  of  £6126  settled 


by  him,  as  therein  narrated,  for  the  benefit  of  the 
late  Francis  William  Clark,  Sheriff  of  Iisnark- 
shire,  his  only  son,  and  his  children. 

By  the  fourth  purpose  of  the  said  trust-dis- 
position and  deed  of  settlement  the  testator 
directed  that  upon  the  death  of  his  son,  the  said 
Sheriff  Francis  William  Clark,  his  the  testator's 
trustees  should  execute  a  disposition  and  deed  of 
strict  entail  of  his  estates  of  Ulva,  Inchkenneth, 
and  Kilpstrick,  and  of  all  lands  and  other  herit- 
ages which  should  belong  to  him  at  the  time  of  his 
death,  and  that  in  favour  of  the  eldest  lawful  son 
of  his  the  testator's  said  son,  and  to  tbe  heirs 
whatsoever  of  liis  body ;  whom  failing,  the 
second  lawful  son  of  hu  said  son,  and  to  the 
hairs  whatsoever  of  bis  body,  and  so  on  until  all 
the  heirs-male  of  his  said  son's  body  are  ex- 
hausted ;  whom  failing,  tbe  eldest  lawful 
daughter  of  the  testator's  said  son,  and  to  the 
heirs  whatsoever  of  her  body ;  whom  failing,  as 
mentioned  in  the  said  trust-disposition  and  deed 
of  settlement 

The  fifth  purpose  of  the  said  settlement  pro- 
vided that  in  the  event  of  the  testator's  son,  the 
said.  Sheriff  Francis  William  Olark,  dying  before' 
his  child  entitled  to  succeed  as  institute  under 
the  said  disposition  and  deed  of  entail  should 
have  attained  the  age  of  twenty-six  years  com- 
plete, then  the  testator's  trustees  should  still  re- 
tain the  management  of  the  trust  aye  and  nntil 
such  child  should  have  attained  (he  age  of  twenty- 
six  years  complete.  Further,  the  said  trustees 
were  thereby  empowered  to  pay  to  such  heir-ap- 
parent after  the  death  of  the  testator's  said  son, 
for  his  or  her  education,  maintenance,  and  sup- 
port, one-eighth  part  of  the  free  yearly  produce 
of  said  estates,  and  ether  seven-eighth  parte  to 
be  by  said  tmstees  accumulated  into  a  sinking 
fund  until  such  apparent  heir  attained  twenty- 
six  years  complete ;  and  in  the  event  of  the  said 
sinking  fund  not  being  strong  enough,  when  said 
child  should  have  so  attained  twenty-six  years, 
as  to  wipe  off  the  said  sum  of  £6126  and  annui- 
ties and  legacies  left  by  the  testator,  then  the 
said  trust  should  remain  in  full  force  and  effect 
aye  and  until  these  sums  and  all  the  testator's 
engagements  were  fully  provided  for  and  dis- 
charged. On  the  other  htuid,  any  surplus  of  the 
Binkhig  fund  should  be  spent  in  baying  land,  to 
be  entailed  as  aforesaid. 

By  the  seventh  and  last  purpose  thereof  he  ap- 
pointed that  after  the  whole  purposes  of  the  said 
trust  were  accomplished,  but  not  nntil  then,  his 
trustees  should  denude  of  tbe  trust,  and  deliver 
over  to  the  heir  of  entail  in  possession  for  the 
time  of  the  said  estates  of  Ulva,  Inchkenneth, 
Eilpatrick,  and  other  heritages,  tbe  whole  title- 
deeds  of  the  same,  and  all  the  deeds  of  the  trnst. 

Francis  William  Clark,  the  testator,  was  prede- 
ceased by  Sheriff  Francis  William  Olark  his  only 
son.  The  only  son  of  Sheriff  Francis  William 
Olark,  iwas  Francis  Willism  Olark,  barrister-at-law, 
of  No.  1  Mitre  Court  Buildings,  Temple,  London, 
who  was  bom  on  the  8th  of  December  1867. 

The  personal  estate  left  by  the  testator 
amounted  in  value  at  the  date  of  his  death  to 
£6000  or  thereby,  and  his  personal  debts,  in- 
cluding the  provision  of  £6126  and  the  said 
legacy,  payable  primarily  out  of  his  personal 
estate,  amonnted  to  £7600  or  thereby,  showing 
a  deficiency  of  personal  estate  to  meet  personal 
claims  to  an  extent  of  about  £1600. 
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The  heritable  property  left  by  the  said  testator 
consisted  of  the  gaid  estates  of  Ulva,  Ormaig, 
Inchkenueth,  KUpatrick  and  others  in  the  county 
of  Argyll,  which  were  of  the  capital  valne  of 
£17,500  or  thereby,  and  were  burdened  with 
heritable  debt  to  the  amount  of  £7900.  These 
estates  were  also  primarily  liable  for  the  annnities 
of  £25  left  by  the  testator,  and  for  other  annuities 
amoanting  to  £14  payable  by  him. 

The  only  trustee  acoeptiug  and  surviving  was 
Peter  Miller,  writer,  liinlithgow. 

In  these  circumstances  Francis  William  Olark, 
barrister-at-law,  the  grandson  of  the  testator 
presented  this  petition  to  the  Court  in  terms  of 
the  Statutes  11  and  12  Vict.  cap.  36,  16  and  17 
Vict  cap.  94,  38  and  39  Viot.  cap.  61,  and  46 
and  46  Vict  cap.  63,  in  which  he  prayed  the 
Court  to  "authorise,  grant  warrant  to,  ahd 
ordain  the  said  Peter  Miller,  as  trustee  under 
the  said  trust-disposition  and  deed  of  settlement, 
or  other  persons  or  jMrson  acting  for  the  time 
being  in  the  execution  of  the  trust  thereby 
created,  to  dispone  and  convey  to  the  petitioner 
in  fee-simple,  and  for  his  own  absolute  use  and 
"behoof,  the  said  estates  of  Ulva,  Ormaig,  Inch- 
kennetb,  Kilpatrick,  and  others,  but  subject  to 
and  under  burden  of  all  debts  and  annnities 
secured  upon  said  estates  or  for  which  said 
estates  are  liable,  and  forthwith  upon  all  such 
debts  and  annuities  being  paid  or  provided  for, 
to  execute  and  deliver  such  dispositions  and 
conveyances,  or  other  deeds  or  instruments,  as 
may  be  necessary  for  conveying  and  transferring 
the  said  estates  to  the  petitioner  and  his  heirs 
or  assignees  whomsoever,  absolutely  in  fee-simple, 
all  in  terms  of  the  said  statutes." 

Tbe  Bntherfurd  Act,  sec.  27,  enacts— "That 
where  any  money  or  other  property,  real  or 
personal,  has  been  or  shall  be  invested  in 
trust  for  the  purpose  of  purchasing  land  to  be 
entailed,  or  where  any  land  is  or  shall  be  directed 
to  be  entailed,  but  the  direction  has  not  been 
carried  into  effect,  it  shall  be  lawful  for  the 
party  who,  if  the  land  had  been  entailed  in  terms 
of  the  trust,  would  be  the  heir  in  possession  of 
the  entailed  land,  and  who  in  that  case  might  by 
virtue  of  this  Act  have  acquired  to  himself  such 
land  in  fee-simple  by  executing  and  recording 
an  instrument  of  disentail  as  aforesaid,  to  make 
summary  application  to  the  Court,  as  hereinafter 
provided,  for  warrant  and  authority  for  the  pay- 
ment to  him  of  such  money,  or  for  the  convey- 
ance to  him  of  such  land  in  fee-simple  ;  and  the 
Court  shall,  upon  such  application  and  with  such 
consents  if  any  as  would  have  been  required  to 
the  acquisition  of  such  land  in  fee-simple,  have 
power  to  grant  such  warrant  and  authority." 
Sec.  28  enacts — "That  for  the  purposes  of  this 
Act,  the  date  at  which  the  Act  of  Parliament, 
deed,  or  writing,  placing  such  money  or  other 
property  under  trust,  or  directing  such  land  to 
be  entailed,  first  came  into  operation,  shall  be 
held  to  be  the  date  at  which  the  land  should 
have  been  entailed  in  terms  of  the  trust,  and 
shall  also  be  held  to  be  the  date  of  any  entail  to 
be  made  hereafter  in  execution  of  the  trust, 
whatever  be  the  actual  date  of  such  entail." 

There  were'  called  to  the  petition  as  beiis  whose 
consents  must  be  given  or  dispensed  with — (1) 
Mrs  Agnes  Clark  or  Bamsay,  eldest  daughter  of 
the  said  Sheriff  Francis  William  Clark,  and  wife 
of  the   Reverend  Walter  Marlow  Bamsay ;  (2) 


Francis  Oraham  Bamsay,  her  eldest  son ;  and 
(3)  Ernest  Wulfilus  Bamsay,  her  seoond  son, 
being  the  three  nearest  heirs  who,  if  the  said 
direction  to  entail  had  been  carried  ont,  woold 
have  been  at  the  date  of  presenting  this  petition 
for  the  time  entitled  to  succeed  to  the  said  entailed 
estates  after  the  petitioner. 

The  said  Mrs  Agnes  Clark  or  Bamsay  was  of 
full  age  and  subject  to  no  legal  incapacity  except 
that  arising  from  ber  marriage.  The  said 
Francis  Qraham  Bamsay  and  Ernest  Wnlfilns 
Kamsay  were  respectively  of  the  ages  of  seven 
and  five  years,  and  curators  ad  litem  were 
appointed  to  them.  Deeds  of  consent  by  the 
said  Mrs  Agnes  Clark  or  Bamsay  with  consent 
of  her  husband,  and  by  the  respective  curators 
to  the  heirs  in  pupillarity,  were  produced  in 
process. 

On  29th  May  1888  the  Lord  Ordinary 
(Tbaxnkb)  remitted  to  Mr  H.  B.  Dewar,  S.S.C., 
to  inquire  into  the  oironmstances  set  forth  in  the 
petition,  to  examine  whether  the  procedure  has 
been  regular  and  proper  and  in  conformity  with 
the  provisions  of  the  statutes  and  relative  Acts 
of  Sederunt,  and  to  report. 

The  report,  after  narrating  the  cireumstanoes, 
proceeded  as  follows: — "The  somewhat  ample 
quotations  from  tbe  deed  of  settlement  which  I 
have  ventured  to  make  ere  with  a  view  to 
your  Lordship  considering  whether  the  point  of 
time  has  arrived  which  entitles  the  petitioner  to 
acquire  the  estates  in  -fee-simple  at  present — 
keying  in  view  the  special ,  terms  of  the  direc- 
tions given  by  the  testator  to  bis  trustees,  and 
generally  tbe  whole  scheme  and  frame  of  the 
trust— read  in  the  light  of  the  27th  and  28th 
sections  of  tbe  statute. 

"The  testator  in  the  scheme  of  his  settlement 
did  not  make  any  express  provision  for  the  event 
which  happened,  namely,  that  he  should  be  pre- 
deceased by  his  son  Sheriff  F.  W.  Olark,  nor  for 
the  other  event  which  happened,  namely,  that 
the  petitioner,  his  grandson,  should  have  been 
more  than  twenty-six  years  at  the  date  of  tbe 
testator's  own  death.  It  humbly  seems  to  the 
reporter,  however,  to  be  pretty  clear  that  under 
a  combined  reading  of  the  fourth,  fifth,  and 
seventh  purposes  of  the  trust  the  petitioner — 
strictly  under  the  trust-deed,  and  apart  from  the 
Bntherfurd  Act — could  not  have  compelled  the 
trustees  to  denude  in  his  favour  until  the 
sinking  fund  formed  out  of  the  income  of 
the  lands  held  in  trust  had  accumulated 
so  as  to  be  'strong  enough'  to  pay  off  the 
£6125  family  provision.  It  was  important  of 
course  to  the  substitute  heirs  of  entaU  succeed- 
ing after  the  petitioner  that  that  debt  should  be 
paid  off  out  of  accumulated  income  arising  while 
the  petitioner  was  the  institute,  although  not  yet 
actually  in  possession — in  other  words,  paid  off 
practically  by  the  petitioner  himself — rather  than 
that  the  deed  of  entail  should  be  executed  at 
once,  and  the  institute  put  in  possession  at  pre- 
sent, with  the  fee  of  the  estates  burdened  per- 
manently with  a  capital  debt  of  £6125. 

"The  question  accordingly  arises,  whether 
the  provisions  of  the  27th  and  28th  sections  of 
tbe  Bntherfurd  Act,  read  along  with  the  latter 
half  of  the  48rd  section  of  the  same  statute,  have 
the  effect  of,  so  to  say,  accelerating  the  point  of 
time  at  which  tbe  institute  shall  ti&e — shall  get 
actual  possession  of— the  lands,  ox  whether  tbe 
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tenns  of  the  diieoUons  in  the  tnut-deed  are  snob 
as  to  snsxiend  the  operation  in  favotir  of  the 
petitioner  of  the  27th  section  until  the  £6125 
has  been  paid  ofi  ont  of  a  sinking  fund  aocnmn- 
lated  oat  of  the  rents  for  the  next  thirteen  years 
to  oome  or  thereby. 

"  The  reporter  is  not  aware  'whether  the  pre- 
oiaa  point  in  question  has  hitherto  been  decided, 
bat  he  is  humbly  of  opinion  that  both  npon  the 
principles  on  which  the  Batherfnrd  Act  proceeds, 
and  npon  the  analogy  of  soma  recent  oases,  the 
petitioner  is  entitled  to  acquire  in  fee-simple  the 
estates  in  question  at  present,  upon  the  £6000 
payable  out  of  the  £6125  prOTiaion  to  the  peti- 
tioner's sisters  and  the  annuities  of  £25  being 
first  properly  secured. 

"It  is  unnecessary  to  reoal  the  fact  that  the 
Bntherfurd  Act  proceeds  upon  the  preamble  that 
'  the  lav  of  entail  has  been  found  to  be  attended 
with  serious  evils  both  to  heirs  of  entail  and  to 
the  community  at  large.'  Similarly  the  common 
law  looks  with  disfavour  upon  trusts  directing  th^ 
rents  of  lands  to  be  accumulated  for  long  periods 
in  order  tp  pay  off  capital  debt  out  of  income, 
and  therefore  it  seems  not  to  be  difficult  to  infer 
that  if  substantially  the  rights  and  interests  of 
persons  now  alive  can  be  fully  secured,  the  Court 
will  look  favourably  upon  any  proposal  to  give, 
in  fee-simple  and  at  once,  to  anyone  in  the  posi- 
tion of  the  petitioner,  estates  directed  to  be  bat 
not  yet  entailed,  provided  the  interests  of  other 
beneficiaries  under  the  trust  be  secured,  and  pro- 
vided also  of  course  that  the  consents  of  the  three 
next  heirs  of  entail  be  obtained. 

"  In  the  case  of  lliUei  SiddeU,  Petitioner,  July 
12,  1853,  16  D.  914,  and  25  Jur.  531,  Lord 
Batherford,  in  delivering  the  opinion  of  the 
whole  Ooort  in  »  case  the  immediate  point  in 
which  was  what  heirs  require  to  be  called  as 
respondents  '  for  the  safety  of  the  after  heirs,' 
said — '  Where  the  parties  are  in  existence  whose 
consent  is  srifficient  to  disentail,  it  seems  plainly 
onnecessary  in  any  proceedings  under  the  Act 
to  call  any  other  parties,  because  these,  together 
with  the  petitioner,  are  in  truth  the  proprietors 
of  the  estate,  entitled  to  dispose  of  it  at  pleasure, 
and  therefore  in  any  procedure  in  which  they 
are  all  present  every  rect^nised  interest  in  the 
estate  is  faUy  represented.' 

•■In  thecaseof  Banald  O.Maedonald,  Petitioner, 
Feb.  21,  1867,  19  D.  506,  24  Jur.  542,  and  Dun- 
can's Manual,  p.  440,  where  money  was  held  in 
trust  for  the  purpose  of  being  entailed  after  all 
claims  were  satisfied,  the  Court  authorised  the 
disentail  to  be  granted  upon  the  consent  of  the 
three  next  heirs  being  got,  and  upon  arrange- 
ments being  made  which  secured  that  certain 
debts  of  the  entailer  should  be  paid.  The  oir- 
cumstanoes  of  that  case  were  very  different  from 
and  much  more  complicated  than  those  of  the 
present  case  ;  but  the  principle  on  which  it 
seems  to  have  been  decided  appears  to  the 
reporter  to  apply  to  the  present  case. 

"More  particularly,  the  view  strongly  expressed 
by  Lord  Deas  in  that  case,  and  concurred  in  by 
ijord  Corriehill,  and  not  dissented  from  by  Lord 
President  M'Neill,  who  was  the  only  other 
Jadge  who  sat  on  the  case  (Lord  Ivory  having 
been  absent),  was  that  the  43rd  section  of  the 
Batherford  Act,  read  along  with  the  8rd  and  4th 
sees,  thereof,  entitled  a  person  in  the  position  of  the 
present  petitionerrwiih  the  oonsent  of  the  next 


three  heirs,  to  disentail  trust  money  or  trust  lands. 
Section  48  (ad  fin. )  enacts  that  where  trust  money 
or  trust  lands  are  directed  to  be  entailed,  "  they 
may  be  dealt  with  under  tiiis  Act  in  all  respects, 
as  such  lands  might  have  been  dealt  with  if  en- 
tailed in  terms  of  such  trust  or  directions.  And 
on  referring  back  to  section  8  it  is  seen  that 
the  petitioner  with  three  consents  could  disentail, 
or,  under  section  4,  could  with  these  consents 
sell,  aUenate,  and  dispone,  charge  with  debts  or 
incumbrances,  lease  or  feu  such  estate  in  whole 
or  in  part,  and  that  unconditionally. 

"  'Hiere  is  the  further  view  that  the  28th  sec- 
tion of  the  Bntherfurd  Act  enacts — 'That  for 
the  purposes  of  this  Act,  the  date  at  which  the 
deed  placing  such  money  or  other  property  under 
tmst,  or  directing  such  land  to  be  entailed  first 
came  into  operation,  shall  be  held  to  be  the 
date  at  which  the  land  shonld  have  been  entailed 
in  terms  of  the  trust.'  These  words  seem  to  the 
reporter  to  be  very  strong  as  applied  to  this  case, 
and  to  override  the  direction  in  the  trust-deed  to 
postpone  the  execution  of  the  entail  until  the 
£6125  had  been  accumulated  ont  of  the  rents 
accruing  subsequent  to  the  date  of  the  testator's 
death — 13th  September  1887.  In  short,  by  the 
Statate  of  1848  the  Legislature,  upon  grounds  of 
public  policy,  made  a  testamentary  direction  of 
this  kind  to  accumulate  rents  for  a  long  period 
and  thereafter  entail  the  lands  quite  ineffectual, 
and  made  the  legal  construction  of  such  a  direc- 
tiozi  to  import  a  direction  to  entail  as  at  the  date 
of  the  testator's  death.  If  so,  then  the  petitioner 
constrnctively,  and  for  the  purposes  of  the  Bnther- 
furd Act  and  relative  statutes,  is  at  this  moment 
heir  of  entail  in  possession  under  an  entail  of  date 
13th  September  1887,  and  entitled  therefore  to 
disentail,  bat  of  coarse  only  on  compliance  with 
the  6th  section  of  the  statute,  directing  that 
debts  on  provisions  affecting,  or  that  may  be 
made  to  affect,  the  entailed  lands  be  first  properly 
secured. 

"It  is  accordingly  thought  that  under  these 
sections  the  petitioner  is  entitled  to  disentail  at 
present,  and  that,  moreover,  the  full  spirit,  if 
not  the  letter,  both  of  the  testator's  direction  to 
execute  the  entail,  and  of  the  27th  section  of  the 
Bntherfurd  Act,  will  be  carried  into  effect  by  the 
petitioner  getting  at  present  a  fee-simple  conveyi^ 
ance  with  the  consent  of  the  three  next  heirs, 
and  under  burden  of  the  £6000  of  the  £6125  pro- 
vision payable  to  his  sisters,  and  of  the  £25  of 
annuities.  The  words  of  the  27th  section  are — 
'Where  any  land  is  directed  to  be  entailed,  but 
the  direction  has  not  been  carried  into  effect,'  of 
course  the  words  '  the  direction '  refer  mainly  to 
the  direction  to  execute  the  entail,  although  as 
that  direction  is  coupled  with,  if  not  qualified  by, 
the  subordinate  directions  as  to  accumulating  the 
income  and  retaining  the  management  of  the 
trust,  it  may  with  some  force  be  said  that  '  the 
direction '  means  the  direction  taken  as  a  whole, 
and  read  with  its  quahfioation,  and  that  the  peti- 
tioner is  not  entitled  to  get  the  conveyance  in 
fee-simple  until  matters  are  in  such  a  position  as 
to  entitle  him  to  demand  the  execution  and  de- 
livery of  the  deed  of  entail,  and  entry  into  actual 
possession  of  the  entailed  lands.  But,  as  already 
indicated,  the  answer  to  this  seems  to  be,  that  if 
all  the  parties  interested  are  satisfied  or  made 
secure,  the  Court  will  not  deny  to  the  petitioner 
the  benefit,  under  the  27th  section  of  the  statute. 
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of  an  immediate  eon^eyanoe.  The  lepoiter  has 
already  abown,  he  thinks,  that  the  vhole  eor- 
poration  of  heirs  is  represented  by  the  petitioner 
and  the  three  next  heirs  whose  consent  he  hag 
got.  It  was  the  next  heirs  who  would  have  been 
benefited  by  the  £6125  having  been  paid  ont  of 
the  accumnlated  income  in  place  of  being  made 
a  burden  npon  the  fee  of  the  estate,  but  as  the 
persons  who  at  present  are  the  three  next  heirs 
are  satisfied  on  this  point,  there  seems  to  be  no 
one  else  who  has  any  interest  or  title  to  object. 
And  this  seems  to  be  in  accordance  with  other 
recent  decisions,  more  particnlarly  the  case  of  the 
Hon.  AthoU  M.  Forbei  of  Btvx,  in  which  yonr 
Lordship  said  —  '  It  appears  to  ma  that  the  only 
reasonable  way  of  dealing  with  the  Bntherfnrd 
Act  is  to  give  effect  to  its  provisions  in  the  oir- 
oumstances  existing  at  the  time  when  these  are 
appealed  to.  This  I  take  to  be  the  principle  on 
which  the  Court  proceeded  in  deciding  the  case 
of  PreiUm  Brvee,  March  6,  1874,  1  B.  740.'  To 
this  decision  the  First  Division  adhered  Jnne  29, 
1888,  25  S.L.B.  592." 

On  9th  November  1888  the  Lord  Ordinary 
(Wxixwood)  prononnoed  the  following  inter- 
locutor:—  "Having  considerdd  the  petition 
and  the  report  by  Mr  H.  B.  Dewar,  No.  24 
of  process.  Finds  that  the  procedure  has  been 
regular  and  proper,  and  in  conformity  with  the 
provisions  of  the  statutes  and  relative  Acts  of 
Sederunt :  Interpones  authority :  Grants  warAint 
to  and  authorises  and  ordains  Peter  Miller,  writer, 
Linlithgow,  as  trustee  under  the  trust-disposition 
and  settlement  of  the  late  Francis  William  Clark 
of  Ulva,  of  date  the  15th  February  1866,  with 
relative  codicil,  dated  15th  Jane  1875,  to  dispone 
and  convey  to  the  petitioner  in  fee-simple,  for 
the  absolnte  nse  and  behoof  of  himself  and 
of  his  heirs  and  assignees,  the  estates  of  Ulva 
and  others,  as  described  in  the  said  trust- 
disposition  and  deed  of  settlement,  bnt  sub- 
ject to  and  nnder  the  real  burden  of  (1st)  the 
existing  heritable  debt  thereupon  of  £7900 
Interest  and  penalties ;  (2nd)  the  sum  of  £6000 
and  correspondiug  interest  and  penalties  of  a 
provision  in  favonr  of  the  daughters  of  the 
late  Sheriff  Francis  William  Clark,  the  peti- 
tioner's sisters ;  (3rd)  a  yearly  annnity  of  £10  to 
the  testator's  sister  Elizabeth  Clark  or  Bmce; 
(4th)  a  yearly  annnity  of  £10  to  the  testa- 
tor's sister  Johanna  Anderson  Clark ;  and  (5th) 
a  yearly  annnity  of  £9  sterling  to  the  testator's 
sister  Henrietta  Clark  or  Oraham ;  and  to  execute 
and  deliver  at  the  sight  of  the  reporter  such  dis- 
positions and  conveyances  as  may  be  necessary 
for  conveying  and  transferring  the  said  estates 
and  others  to  the  petitioner  and  his  heirs  and 
assignees  whomsoever  absolutely  in  fee-simple, 
and  such  a  bond  and  disposition  in  security; 
and  remits  to  the  reporter  to  see  such  a  disposi- 
tion and  conveyance  or  dispositions  and  convey- 
ances as  well  as  a  bond  and  disposition  in 
seonrity  over  the  estates  of  Ulva  and  others 
about  to  be  disentailed  in  favonr  of  the  daughters 
of  the  said  deceased  Sheriff  Francis  William 
Clark  for  £6000  with  interest  thereon  and  pen- 
alties, but  postponed  to  a  som  not  exceeding 
£1140  about  to  be  secured  thereon  by  the  peti- 
tioner, prepared  and  delivered;  and  to  see 
saoh  a  disposition  and  conveyance  and  such 
a    bond   and  disposition   in  security  duly   re- 


corded in  the  appropriate  register  of 
and  to  report ;  and  decerns ;  but  supersedes  ex- 
tract of  the  decree  until  a  oertifioato  nnder  the 
hand  of  the  reporter  be  lodged  in  pnxMSS  that 
satisfactory  evidence  has  berai  produced  to  him 
that  the  personal  debts  and  arrears  of  anmdty, 
amounting  together  to  £732,  17s.  6d.,  and  the 
legacy  of  £105  mentioned  in  hiis  report,  have  been 
paid  and  discharged. " 

Counsel  for  the  Petitioner— Low.     Agents — 
W.  *J.  Cook,  W.S. 


Thursday,  December  20. 

FIRST    DIVISION. 

[Dean  of  Onild,  Edinburgh. 
LEITH  ASD  BBEHNSB  V.  W.  ft  J.  KIKKWOOD. 

Burgh — Dean  of  OuUd  0«urt—JurittUetion — 
Jiuiianee  —  Interdiet  —  ErtetUm  of  Byre  «» 
Burgh. 

Warrant  for  the  erection  within  bnrg|i  of 
a  byre  for  the  accommodation  of  thirty  cows 
was  opposed  on  the  ground  that  it  would 
create  nuisance,  and  the  Dean  of  Guild  sisted 
process  to  allow  the  objectors  to  bring  an 
interdict.  This  not  having  been  done, 
the  Dean  of  Guild  recalled  the  sist,  and 
granted  warrant  in  terms  of  the  prayer  of 
Uie  petition.  On  appeal  the  Court  (follow> 
ing  the  case  of  Manton  v.  Forrat,  Jnne  14, 
1887,  14  B.  802)  of  new  sisted  process 
to  allow  the  objectors  to  apply  for  inter- 
dict. 

Opinion  (per  Lord  President)  that  vrhila 
the  Dean  of  Guild  may  refuse  a  lining  where 
a  proposed  structure  is  only  adapted  to  the 
purposes  of  a  trade  which  has  been  specified 
by  law  as  a  noiaance,  it  was  expedient  that 
a  question  of  nuisance  should  not  be  tried 
in  the  Dean  of  Guild  Court. 
In  May  1888  Walter  Kirkwood  and  John  Kirk- 
wood,  builders,  Edinburgh,  presented  a  petition 
in  the  Dean  of  Guild  Court,  Edinburgh,  craving 
warrant  to  erect  on  ground  belonging  to  them  at 
Canaan  Grove,   Eden    Lane,   byres    and  other 
necessary  buildings  for  the  accommodation  of 
thirty-two  cows. 

The  petitioners  averred  that  when  they  aoquiied 
the  premises  in  1887,  they  were  then  used  as 
byres  for  the  accommodation  of  twenty-fonr 
cows,  and  the  subjects  had  been  occupied  in  that 
way  for  more  than  twenty  years.  They  proposed 
to  remove  the  old  byres,  and  to  build  others  of 
an  improved  construction ;  to  keep  the  new  build- 
ings of  such  a  height  as  not  to  b<3  noticeable  by 
adjoining  proprietors  ;  and  to  regnlato  the  drain- 
age according  to  the  most  improved  sanitary 
principles.  Tlie  petitioners  also  alleged  that  the 
entrance  to  their  ground  was  by  Eden  Lane,  and 
that  none  of  the  compearing  respondents  had 
any  material  interest  therein. 

Answers  were  lodged  by  Mrs  Margaret  Forbes 
or  Leith  and  Dr  Bruce  Allan  Brenmer,  adjoining 
proprietors,  who  averred  that  the  contemplated 
byres  and  manure  heaps  would  be  within  a  short 
distenoe  from  their  respeotive  mansion-houses, 
and  that  their  grounds  would  be  overlooked  and 
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deteriQiated  in  Talne.  The  diBtriot  was  residen- 
tial and  adapted  foi  fening,  bnt  the  proposed 
erections  troold  create  a  nnisanoe,  and  wonld 
interfere  with  feoing  and  afieot  the  health  of  the 
neighbonrhood,  and  the  cows  passing  np  and 
down  the  lane  would  be  a  danger  to  the  inhabit- 
ants. By  the  conditions  of  fen  in  the  petitioners' 
titles,  which  farmed  a  real  burden  on  their  pro- 
perty, it  was  provided  that  no  houses  were  to  be 
erected  for  the  carrying  on  of  any  trade  which 
might  operate  as  a  nuisance  to  the  neighbouring 
fenan. 

Under  the  Public  Health  (Scotland)  Act  1867 
the  following  are,  amongst  others,  declared  "a 
nnisanoe" — Section  16,  sub-seo.  0 — "Any  stable, 
byre,  pig-stye,  or  other  building  in  which  any 
animal  or  animals  are  kept  in  snch  a  maimer  as 
to  be  injurious  to  health."  Sub-seo.  D— "Any 
secomulation  or  deposit  of  manure  or  other  offeu- 
sire  matter  within  fifty  yards  of  any  dwelling- 
house  within  tbe  limits  of  any  burgh,  or  whererer 
sitnated,  if  injurious  to  herfth."  Sub-sec.  E — • 
"Any  work,  manufactory,  trade,  or  business, 
injurious  to  the  health  of  the  neighbourhood,  or 
go  conducted  as  to  be  offensive  or  injurious  to 
health." 

The  respondents  averred  that  the  erection  of 
the  proposed  bnildings,  and  the  nse  to  which 
they  were  admittedly  to  be  put  by  the  petitioners, 
wonld  be  a  nuisance  witliin  the  meaning  and 
intention  of  the  said  Public  Health  (Scotland) 
Act  1867. 

The  petitioners  pleaded,  inter  aUa,  that  the 
defences  raised  questions  which  were  not  within 
the  jurisdiction  of  the  Dean  of  Guild  Court. 

The  respondents  pleaded,  inter  aUa—"  (3)  The 
effect  of  the  erection  and  nse  of  the  proposed 
buildings  being  to  create  a  nuisance  to  the  respon- 
dents' property,  destroying  the  same  as  a  residen- 
tial property,  seriously  affecting  the  amenity  «f 
the  property,  and  being  detrimental  to  heijth, 
warrant  to  erect  the  same  ought  not  to  be 
granted.  (4)  The  proposed  buildings  and  busi- 
ness intended  to  be  carried  on  being  nuisances 
in  the  sense  of  the  statute  before  mentioned, 
warrant  to  erect  the  same  should  be  refused.  (5) 
The  oonstmotlon  of  the  proposed  buildings,  and 
the  carrying  on  of  tbe  said  business,  being 
oontraventions  of  the  feu-right  of  the  ground 'on 
which  it  is  proposed  to  erect  the  bnildings,  war- 
rant to  erect  the  same  should  be  refused." 

On  9th  August  1888  the  Dean  of  Guild  (Gowans) 
prononnoed  the  following  interlocutor  and  note : 
—"Finds  that  the  answers  of  the  respondents 
raise  questions  which  are  not  within  the  juris- 
diction of  the  Dean  of  Guild  Court :  Therefore 
sists  the  process,  to  allow  the  respondents, 
ot  either  of  them,  to  apply  for  an  interdict 
against  the  erection  of  the  proposed  bnildings,  if 
so  advised,  reserves  aS\  qnestions  of  expenses,  and 
decerns, 

"JITofe.— Messrs  W.  A  J.  Kirkwood,  builders, 
Edinburgh,  are  proprietors  of  certain  house 
property  and  ground  known  as  Canaan  Grove 
and  Wood  Grove,  Edea  Lane,  Edinburgh,  and 
having  an  extent  of  alraut  two  acres.  Eden  Lane, 
which  is  a  euZ  <2e  toe,  runs  down  almost  the 
entire  west  side  of  this  property,  and  close 
to  its  southern  extremity  gives  entrance  to  cer- 
tain buildings  which  occupy  tbe  extreme  south- 
west comer  of  the  petitioners'  property.  These 
bnildings  are  now,  snd  have  been  for  many  years, 
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occupied  as   byres  tor   tbe  aooommodation  of 

twenty-four  cows.  In  the  wall  which  forms  the 
southern  extremity  of  the  lane  there  is  a  private 
back-entrance  to  Streatham  House,  the  property 
of  the  respondent  Dr  firemner.  This  lane  also 
contains  various  villa  residences.  The  southern 
boundary  of  the  petitioners'  property  is  a  high 
wall,  dividing  it  from  tbe  grounds  of  Canaan 
Lodge,  the  property  of  the  respondent  Mrs 
Leith. 

"  The  petitioners  crave  warrant  to  erect  byres 
for  thirty-two  cows,  with  cart-shed,  stable, 
storage  and  other  appropriate  accommodation,  on 
the  south-east  comer  of  their  gronnd,  and 
on  their  completion,  to  remove  the  buildings 
hitherto  used  for  a  like  purpose  on  the  sonth- 
west  comer  of  the  property,  with  exception  of  a 
timber  erection. 

"The  respondents  have  lodged  answers  ob- 
jecting to  the  erection  of  the  byre.  While  Dr 
Bremner  in  particular  objects  to  the  effect  on 
Eden  Lane,  and  Mrs  Leith  avers  that  her  house 
will  be  only  thirty  yards  distant  from  a  proposed 
manure  pit  in  connection  with  the  byre,  in  many 
particulars  their  objections  are  identicaL  They 
aver  that  the  proposed  operations  will  prejudice 
the  amenity,  the  f euing  value,  and  the  salubrity 
of  their  respective  properties.  They  further 
state  that  the  erection  of  the  byre  will  be 
a  nuisance  to  "the  neighbourhood  and  injurious  to 
health.  They  also  found  upon  the  following 
condition  both  in  the  petitioners'  titles  and 
in  their  own—'  Not  to  erect  or  allow  to  be  erected 
on  any  part  of  the  ground  hereby  f  eued  any  house 
or  houses  for  the  carrying  on  any  trade  or 
manufacture  which  may  operate  as  a  nnisance  to 
the  neighbouring  feuars ;  '  and  upon  the  pro- 
visions of  the  Public  Health  (Scotland)  Act, 
1867,  see.  16  (c)  (d)  («),  which  declare  certain 
things  to  be  nuisances. 

"So  far  as  the  objections  on  the  gronnd 
of  amenity  are  concerned,  the  Dean  of  Guild 
does  not  consider  that  the  respondents'  answers 
are  well-founded.  It  the  erection  of  a  byre  is  not 
prohibited,  and  is  in  itself  lawful,  it  could  not  be 
prevented  merely  because  it  might  prejudice  the 
amenity  of  neighbouring  properties. — Barday  t. 
M'Ewen,.TS,.  792. 

"With  regard  to  the  other  gronnds  of  objec- 
tion, the  petitioners  plead,  'The  defences  raise 
questions  which  are  not  within  the  jurisdiction 
of  the  Dean  of  Guild  Court ;'  and  in  the  circum- 
stances of  this  case  tbe  Dean  of  Guild  has 
sustained  this  plea. 

"It  was  argued  to  tbe  Dean  of  Guild  that  he 
had  jurisdiction  in  the  matter  of  nuisance, 
which  was  a  part  of  the  subject  of  neighbour- 
hood, and  that  if  he  thought  that  the  proposed 
operations,  in  the  nse  to  be  made  of  them,  would 
prove  a  nnisance,  he  could  stop  them,  or  order 
them  to  proceed  upon  conditions.  In  support  of 
this  contention  the  respondents  relied  on  a  series 
of  decisions  beginning  with  The  Magittratet  of 
Stirling  v.  The  Sheriff,  1752,  M.  7.584.  In  that  case 
an  inhabitant  of  Stirling  raised  tbe  side  wall  of 
his  house,  wherby  he  interfered  with  a  servitude 
acquired  by  his  neighbour,  who  compiained  to 
the  Sheriff.  The  Sheriff  sustained  bis  own  juris- 
diction, and  the  Magistrates  successfully  brought 
a  declarator  '  that  by  virtue  of  their  erection  the 
sole  and  only  jurisdiction  in  all  questions  con- 
cerning bnilding  houses  within  burgh,  taking 
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down  and  rebnilding  thereof,  servitndea  thereon, 
and    marohes    and    boundaries    of    the    game, 
belonged  to  them  excluding  the  SherifF.'    Bat  in 
that  case  there  was  an  allegation  of  direct  fault 
In  the  straotnre  of  the  building,  and  there  was  no 
question  of  the  use  to  which  the  building  was  to 
be  put.     In  Filming,  1750,  M.  13,159,  the  Dean 
of  Onild,  on  the  petition  of  a  lower  proprietor, 
forbade  the  future  letting  of  an  upper  floor  to  a 
fenoing-master,  on  the  ground  of  nuisance  arising 
from  noise.     In  Proprietor»  of  Cumtbber'i  Clote 
T.  Seoeh,  February  26, 1762,  M.  13,175,  a  Wright's 
shop  had  been  bnrned,  and  with  it  neighbouring 
houses  in  a  crowded  close.     The  wright  proposed 
to  rebuild  as  before.     It  was  held  that  the  shop 
WAS   in  the   cironmstanoes   a  public  nuisance, 
as   being   liable   to   fire,   and   that  the   Dean 
of  Guild  must  deal  with  it.     In  this  case  the 
question  of  nuisance  was  directly  connected  with 
qnestions  inTolring  the  structure  of  the  building 
in  djspate.     In  Buchanan,  M.  18,178,  a  Dean  of 
Guild  had  ordered  the  removal  of  watershades  from 
th»  front  of  houses,  on  the  ground  that  they 
encroached  on  the  streets,  deformed  the  same, 
and  proved  a  nuisance  to  the  general  pnblic. 
His  proceedings  were  sustained.     Analogons  to 
these  are  the  oases  of  Vary  v.  Tkomion,  M.  App., 
wee  Public  Police,  No.  4,  and  Charity,  M.  App. 
Public  Police,  No.  6.    But  all  these  cases  were  the 
subject  of  judicial  consideration  in' Donaldton  t. 
Pattiton,  Nov.  14, 1834,  13  8.  27,  and  that  with  a 
result  hostile  to  the  view  contended  for  by  the 
respondents.     Donaldson   was  in   the  habit   of 
raising  goods  by  cranes  to  his  npper  storey  from 
the  pavement  close  to  the  front  wall.     Pattison, 
his  next  neighbonr,  obtained  interdict  from  the 
Dean  of  Guild  on  the  ground  that  the  pavement 
was  obstructed  to  his  prejudice.     It  was  held 
that  the  Dean  of  Guild  could  not  competently 
entertain  the  petition,  as  the  subject-matter  of 
the  nuisance  was  not  of  an  architectural  nature, 
and  therefore  did  not  fall  within  his  province. 
Lord  Mackenzie  explains  his  reasons  for  con- 
sidering that  the  Dean -of   Guild's  jurisdiction 
W(L8  excluded,  and  after  examination  of  the  cases 
cited  above  he  refased  to  accept  the  plea  that 
the  Dean  of  Gnild  could  consider  not  only  the 
structure  of  a  building  but  also  the  use  of  it  if 
that  was  illegal.      In  the  case  of  Fleming  his 
Lordship  noted   that   the  point  of  jarisdiction 
was  never  raised,  while  in  the  other  cases  not 
only  was  illegal  use  complained  of,  but  also  ille- 
gal construction  of  a  building. 

"  So  far  as  the  Dean  of  Guild  is  aware,  there 
is  no  other  case  where  the  point  now  under  con- 
sideration has  been  the  subject  of  direct  decision, 
but  there  are  more  recent  oases  where  important 
statements  have  been  made  as  to  the  law  on  this  head. 
In  OolvOley.  Oarriek,Jxi\s  19, 1883, 10  R.  1241,  war- 
rant was  craved  for  the  erection  of  a  hall  behind  a 
house  in  a  street.  The  house  had  been  used  as  a 
school  for  many  years,  and  the  hall  was  intended  as 
an  adjunct  thereof.  The  titles  allowed  the  f  enars 
to  build  at  the  back  such  ofSces  as  they  might 
consider  necessary  for.  additional  convenience, 
but  forbade  shops,  warehouses,  or  trading  places. 
The  Dean  of  Guild  refased  the  petition.  It  was 
held  that  the  hall  was  an  office  necessary  to  the 
petitioner's  convenience.  In  the  course  of  his 
opinion  the  Lord  Justice-Clerk  said  : — '  If  the 
only  question  is  as  to  a  right  to  use  the  proposed 
building  in  a  particnlai  way,  I  greatly  doubt 


whether  the  Dean  of  Onild  has  an^  anthority  to 
deal  with  that  matter.'  Lord  Young,  inter  alia, 
said,  'I  am  clearly  of  opinion  that  the  Dean  of 
Guild  has  nothing  to  do  with  the  nse  to  'irliieh 
buildings  are  to  be  put. ' 

"The  case  of  ifsTMon  v.  ^«rr««<,J'one  14,1887. 14 
B.802,  presentsmany  analogous  features  to  the  pre- 
sent, but  it  does  not  throw  much  additional  l^ht 
upon  the  question  of  jurisdiction.  In  that  case  the 
erection  of  a  byre  was  objected  to  as  a  nnisanoe, 
but  interdict  was  refused  becanse  the  petitioner 
undertook  so  to  manage  his  business  as  to  pre- 
vent the  possibility  of  nuisance.  The  question 
of  jurisdiction  was  argued  to  the  Court*  at  an 
early  stage  of  the  case,  and  the  rubric  of  the  case 
certainly  asserts  that  the  Court  doubted  the  Dean 
of  Guild's  jurisdiction  to  entertain  this  qnestion, 
but  there  is  no  expression  of  opinion  on  this 
point.  It  is  the  fact,  however,  that  process  was 
sisted  by  the  Court  on  the  motion  of  the  respon- 
dents, who  sought  to  uphold  the  Dean  of  Gnild's 
jurisdiction. 

"The  more  recent  case  of  SobarUan  t. 
Thomas,  14  B.  822,  is  more  in  point.  A  peti- 
tioner proposed  tq  make  a  large  increase  of  a 
stable  which  stood  in  the  centre  of  a  thickly 
populated  square  of  houses.  It  was  chiefly 
objected  that  this  would  result  in  nuisance  from 
smell  and  noise,  and  in  an  increased  danger  of 
fire.  The  Dean  of  Guild  allowed  a  proof  in  order 
to  ascertain  whether  the  matters  embraced  in 
these  objections,  when  established,  would  or 
would  not  be  of  a  character  with  which  he  ooald 
competently  deal.  The  petitioner  appealed  on 
the  ground,  inter  alia,  that  the  Dean  of  Gnild 
had  no  jarisdiction  as  to  the'nse  of  a  building  or 
as  to  a  mere  question  of  nuisance.  Bat  the  Coart 
(Lord  lintherfnrd  Clark  diss.)  refused'  the  ap- 
peal, on  the  ground  that  it  was  expedient  that 
the  facts  should  be  ascertained  before  determin- 
ing whether  the  subject-matter  of  the  objections 
was  within  the  Dean  of  Guild's  jurisdictiom 

"In  this  case  the  Court  practically  reserved  all 
questions  of  competency,  and  it  appears  to  the 
Dean  of  Guild  that  this  decision  is  no  qualifica- 
.  tion  of  the  doctrine  that  he  cannot  competently 
consider  a  simple  question  of  nnisance,  or  a 
question  as  to  the  use  to  which  a  building  is  to 
be  put.  The  whole  object  of  the  inquiry  in  that 
case  was  to  ascertain  whether  the  facts  were  such 
that  the  Dean  of  Guild  could  deal  with  the 
objections  raised.  The  Lord  Justice-Clerk,  inter 
alia,  said : — 'I  am  clearly  of  opinion  that  there 
are  cases  of  nnisance,  and  cases  ns  to  the  nse  of 
buildings,  which  cannot  come  under  the  jurisdie- 
tion  of  the  Dean  of  Guild,  because  they  do  sot 
involve  qnestions  of  the  character  for  whioh  he 
is  the  proper  judge,  but  that,  on  the  other  hand, 
it  is  no  answer  to  say  what  the  appellant  says 
here  if  the  nnisance  is  connected  with  a  struc- 
tural alteration  of  the  building  itself,  and  the  use 
is  the  use  of  that  building. ' 

"  In  the  present  case  the  respondents'  conten- 
tion amounts  to  this,  that  the  Dean  of  Guild  bu 
jurisdiction  where  the  use  of  a  building  would 
naturally,  if  not  necessarily,  occasion  nuisance. 
The  Dean  of  Guild  does  not  concur  in  this  view. 
It  appears  to  the  Dean  of  Guild  that  he  has  only 
authority  in  the  matter  of  nuisance,  when  by  the 
circumstances  of  the  particular  case  that  matter 
I  is  connected  with  questions  involving  the  structu- 
ral arrangements  of  the  boilding  for  which  war- 
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rant  is  enkved.  He  tfainlu  th«t  these  elements  do 
not  appear  in  the  present  case. 

"The  Dean  of  Guild  ought  to  add,  that  after 
Tiriting  the  premises,  and  after  fall  consideration 
of  the  plans,  he  is  opinion  that  the  petitioners' 
proposed  operations  are  confined  to  their  own 
property,  and  are  struotnrally  of  a  satisfaotory 
nature.  . 

"  Tbe  lane,  irhich  gires  access  to  varions  pro- 
parties,  is  a  eul  dt  lae.  It  is  only  twelve  feet 
wide,  and  thus  too  narrow  to  admit  of  two  carts 
or  cabs  passing  each  other  in  it.  The  cartage 
for  byres  for  thuty-two  cows  will  be  considerable, 
and  will  obstruct  ordinary  traffic" 

On  23rd  Angnst  the  Dean  of  Onild  sisted  the 
cause  for  one  month  from  that  date,  and  on  26th 
October  he  pronounced  the  following  inter- 
bontor: — "The  respondents  having  failed  to 
apply  for  interdict  on  tbe  ground  of  nuisance,  on 
the  motion  of  the  petitioners  reoals  the  sist : 
Finds  that  the  proposed  operations  are  confined 
to  the  petitioners'  own  property,  and  can  be  eze- 
outed  without  danger  :  Finds  that  the  proposed 
premises  are  structurally  of  a  satisfactory  nature : 
Finds  that  tbe  objections  of  the  respondents  on 
the  ground  of  amenity  are  irrelevant  for  the 
rettsong  explained  in  the  note  to  the  interlocutor 
of  9th  Angust  last :  Therefore  repels  the  pleas- 
in-law  for  the  the  respondents,  grants  warrant  to 
tbe  petitioner  in  terms  of  the  prayer  of  the 
petition  and  of  the  plans  therewith  produced, 
which  are  docqaetted  as  relative  hereto :  Finds 
the  respondents  liable  to  the  petitioner  in  ex- 
penses," ko. 

The  respondents  appealed  to  the  Court  of  Ses- 
sion, and  argued — The  proposed  building  would 
be  a  nuisance  both  at  common  law  and  under  the 
Public  Health  Statute  1867,  which  by  section  16 
prohibited  any  accumulation  of  manure  within 
fifty  yards  of  any  dwelling-honse.  In  the  present 
case  it  was  proposed  to  make  a  manure-heap  within 
thirty  yards  of  Mrs  Leith's  bouse.  The  Dean  of 
Chiild  must  look  to  tbe  nature  of  the  building, 
and  the  use  to  which  it  was  obviously  to  be  put. 
Under  the  petitioners'  title  he  was  prohibited 
from  erecting  any  such  buildings  as  he  here 
proposed.  There  was  no  case  in  which  it  had 
been  expressly  decided  that  the  Deaii  of  Guild 
had  no  jurisdiction  to  consider  the  question  of 
ntusance  within  burgh. 

Counsel  for  the  respondente  were  not  oaUed  on. 

At  advising — 

LoBD  Pbzsidsht— I  think  that  in  this  case  we 
ought  to  follow  the  same  course  as  was  taken  in 
the  case  of  Mmuon.  I  am  not  disposed  to  lay 
down  any  very  stringent  or  definite  rule  as  to  how 
far  tbe  Dean  of  Guild  in  a  question  of  lining  is 
entitled]  to  entertain  such  an  objection  as  is  here 
taken  on  the  gronnd  of  nnissnce.  I  can  under- 
stand that  in  snob  cases  as  those  to  which  Mr 
Innes  has  referred,  when  certain  kinds  of  works 
have  been  ticketed  by  law  as  nuisances,  tbe  Dean 
of  Guild  may  refuse  a  lining,  becanse  tbe  struc- 
ture is  only  adapted  to  the  purposes  of  an  unlaw- 
ful trade.  But  in  regard  to  the  other  cases 
which  have  been  referred  to,  and  are  quoted  in 
the  note  to  tbe  Dean's  interlocutor,  I  am  not 
disposed  to  do  anything  which  would  lend  to  an 
extension  of  the  jurisdiction  of  the  Dean  of 
Onild.  Questions  of  nuisance  are  often  of  Tory 
great  dslieacy,  and  raise  points  of  law  which  re- 


quire the  intervention  of  higher  courts  than  that 
of  theDeanof  Guild.  Snoh questionsareamongthe 
•numerated  oases  which  are  sent  to  trial  by  jury, 
showing  plainly  tbe  intention  of  tbe  Legislature 
that  they  are  of  snob  importance  tliat  they  onght 
to  be  brought  before  the  highest  tribunal  only. 
I  think  that  is  very  sound,  and  for  these  reasons, 
while  I  am  not  disposed  to  do  or  say  anything 
which  would  appear  to  extend  the  jurisdiction  of 
the  Dean  of  Giiild,  I  am  not  disposed  to  attempt 
to  define  the  precise  limits  of  that  jurisdiction, 
because  that  is  often  a  very  difflonlt  matter,  and 
will  in  almost  all  cases  depend  upon  oircnm- 
stanoes.  But  apart  from  the  gronnd  of  incom- 
petenoy,  I  have  no  doubt  that  expediency  re- 
quires that  a  question  of  nuisance  shonld  be 
tried  elsewhere.  I  therefore  think  that  we  ought 
to  sist  this  process  in  order  to  enable  the  appel- 
lants to  bring  an  interdict  against  the  erection  of 
those  buildings. 

IiOBD  MuBs  oonourred. 

LoKD  Sbakd — I  quite  agree  with  the  conrso 
which  your  Lordship  proixjses,  and  to  tbe  views 
which  your  Lordship  has  expressed.  It  does  not 
appear  from  the  reports  that  questions  of  this 
kind  have  been  tried  in  tbe  Dean  of  Guild  Oourt 
for  a  long  time,  and  it  is  not  desirable  that  they 
should  be  dealt  with  there.  The  circumstances 
here  are  somewhat  different  from  what  they  were 
in  Manton't  case,  and  the  question  between  the 
parties  is  a  very  proper  one  for  raising  snder  an 
action  of  interdict  in  this  or  the  Sheriff  Court. 

LoKD  Adah  concurred. 

The  Court  sisted  process  to  allow  the  appel- 
lants to  raise  an  action  of  interdict  against  the 
erection  of  the  bnildings  objected  to,  reserving 
the  question  of  expenses. 

Counsel  for  the  Appellant  Mrs  Leith— Dundas. 
Agents — Dundas  k  Wilson,  O.S. 

Oonnsel  for  the  Appellant  Dr  Bremner — Brodie 
Innes.     Agents — Kichardson  A' Johnston,  W.S. 

Counsel  for  the  Bespondents — Mackay— H. 
Johnston.  Agents — Menzies,  Coventry,  <t  Black, 
W.S. 


Thursday,  December  20. 

SECOND     DIVISION. 

[Sheriff  of  Forfar. 
CUTHBEBT  V.  WHITTON  AND  OTHERS. 

Property— Mutual  WaU— Common  Author. 

The  proprietor  of  two  adjoining  houses, 
by  his  settlement,  left  one  to  one  danghter 
and  the  other  to  Another  daughter.  The 
conveyance  of  eacb  house  was  in  similar 
term!),  and  each  was  deecribed  as  bounded 
by  the  other.  The  gable  wall  of  one  house 
formed  part  of  the  back  whII  of  tbe  other. 

In  an  action  of  declarator  by  one  of  the 
danghters  against  the  other,  -held  tliat  in  the 
absence  of  any  evidence  to  the  contrary  in 
the  titleS'this  wall  mnst  be  presumed  to  be 
mutual. 

John  Galloway,   plnmber,   Arbroath,   was   pro- 
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f  Outhbert  ▼.  WUtton  ft  On. 
L  Dec  SO,  1888. 


prietor  of  two  adjoining  honses  there.  The  end 
or  gable  wall  of  one  was  part  of  the  back  wall  of 
the  other.  By  trnst-disposition  and  settlement 
and  codicil  dated  22nd  May  1857  he  left  the 
former  to  his  daughter  Mrs  Ann  Gkdloway 
01  Whitton,  and  the  other  to  his  daughter  Mrs 
Oatherine  Galloway  or  Cuthbert.  The  cpn-»ey- 
ance  of  each  honae  was  in  similar  terms,  and 
each  was  described  as  bounded  by  the  other. 

In  March  1888  Mrs  Onthbert  brought  an  action 
in  the  Sheriff  Court  at  Arbroath  against  John 
Galloway  Whitton  and  others  in  tight  of  Mrs 
Ann  Galloway  or  Whitton,  now  deceased,  and 
prayed  the  Court  ' '  to  find  and  declare  that  the 
wall  dividing  the  property  of  the  pursuer  from 
the  property  of  the  defenders  situated  in  Allan 
Street,  Arbroath,  is  a  mutual  gable  wall."  The 
petition  contained  further  declaratory  oanolusions 
of  common  property  iu  a  back  court,  and  exclu- 
sive property  in  a  back  stair,  which  were  after- 
wards given  up. 

The  defenders  claimed  the  exclusive  right  to 
the  wall,  or  at  all  events  did  not  admit  that  it 
was  the  mutual  property  of  them  and  of  the  pnr- 
'  Buer. 

As  far  as  this  case  was  concerned  nothing 
was  known  about  the  history  of  these  two  honses 
or  their  sites  prior  to  Ute  time  when  John 
Galloway,  proprietor  of  both,  conveyed  them  to 
his  two  daughters  respectively.  The  Sheriff- 
Substitute  (Bobebtson)  allowed  a  proof,  which 
was  oonflued  by  the  parties  entirely  to  the  ques- 
tion whether  the  wall  in  dispute  complied  with 
the  characteristics  of  a  mutual  wall,  and  after- 
wards by  interlocutor  of  13th  June  1888  the 
Sheriff-Substitute  found  that  the  pursuer  had 
failed  to  show  that  the  wall  and  back  court  in 
dispute  were  mutual,  or  that  the  stair  mentioned 
in  the  petition  was  her  exclusive  property,  and 
assoilzied  the  defenders.  He  added  a  note  ex- 
plaiuiug  that  his  judgment  was  based  on  the  facts 
that  the  defenders'  house  was  bnilt  before  the 
pursuer's,  that  the  wall  bad  not  the  usual  thick- 
ness of  a  mutual  wall,  and  that  there  was  a 
window  in  it  which  bene&ted  only  one  of  the 
proprietors. 

The  pursuer  appealed  to  the  Sheriff  (Cohbh 
Thomson),  who  dismissed  the  appeal. 

"Note. — I  am  unable  to  find  any  of  the  usual 
features  or  marks  which  are  looked  for  in 
a  mutual  gable.  It  has  not  been  built  so  as  to 
suit  the  purposes  of  the  two  properties  in  the 
same  degree,  and  such  equality  of  rights  as  is  of 
the  essence  of  a  mutual  gable  is,  from  the  mode 
in  which  the  wall  was  erected,  impossible." 

The  pursuer  appealed  to  the  Court  of  Session. 

Argued  for  appellant — The  conveyances  were 
in  similar  terms.  There  was  nothing  to  lead  to 
the  conclusion  that  the  father,  the  proprietor  of 
both  houses,  had  given  a  four-wall  house  to  one 
daughter,  and  a  three-wall  house  to  the  other 
with  no  right  to  touch  the  fourth  wail  without 
her  sister's  consenL  Such  an  extraordinary 
result  could  only  receive  effect  if  for  some  reason 
the  natural  presumption  of  the  mutuality  in  the 
dividing  wall  was  clearly  overcome  by  the  titles. 
The  conveyances  made  no  such  unrnsEonable 
distinction,  and  the  Sheriff-Substitute  was  wrong 
to  allow  a  proof  at  all  in  this  matter. 

•  Argued  for  respondents — This  was  an  oppres- 
sive aotion.    The  really  important  conclnsions 


bad  been  departed  /rom,  and  now  a  bare  deelara- 

tor  that  this  was  a  mutnal  wall  was  asked.  It  was 
the  appellant  who  was  seeking  to  disturb  the  har- 
mony which  had  hitherto  existed.  The  respon- 
dents oonoeded  the  present  state  of  possession,  and 
admitted  the  appellant  was  entitled  to  have  her 
house  duly  supported  by  their  wall.  Tbey  ob- 
jected to  the  declarator  asked  on  Uie  graond  that 
the  appellant,  if  sucoessful,  would  probably 
thereupon  insert  vents  and  otherwise  weaken 
their  wall. 

At  advising — 

liOSD  Ju8TioE-Ci.EBX — There  is  here  a  fifteen- 
inch  wall  between  two  houses  whioh  is  and  most 
be  part  of  the  sustaining  walls  of  both.  Hie 
proprietor  of  both  houses  left  one  to  one  daaghter 
and  the  other  to  another  daughter,  and  the 
questions  solemnly  decided  by  the  Sheriffs  after 
a  proof  are,  whether  each  daughter  has  a 
right  in  the  wall  which  actually  divides  her 
house  from  that  of  her  sister  at  that  place,  or 
whether  the  whole  wall  belongs  to  one  of  the 
daughters,  the  other  being  entitled  to  a  right  of 
support  for  her  house.  This  wall  is  not  stziotly 
a  gable,  but  nothing  turns  upon  that  at  all.  I 
should  have  thought  the  natural  reading  of  the 
conveyances  in  this  case  would  have  been  that 
the  father  gave  to  each  daughter  an  equal  right 
in  the  wall  so  far  as  it  forms  the  division 
between  the  two  houses,  but  the  Sheriff-Sub- 
stitute has  gone  elaborately  into  the  qnestion 
of  mutual  gables,  and  the  Sheriff  says — "  I  am 
unable  to  find  any  of  the  usual  features  or 
marks  whioh  are  looked  for  in  a  mutual  gable." 
I  do  not  think  that  was  the  way  to  deal  with  the 
case  here  at  all.  The  property  belonged  to  one 
man.  We  do  not  know  how  long  it  is  since 
these  houses  were  built,  but  when  tbey  were 
gifted  to  these  young  ladies  they  were  the  pro- 
perty of  one  man,  who  was  their  father,  and  at 
that  time  no  rights  of  property  existed  in  the 
one  house  as  against  the  other.  He  bad  an 
equal  right  to  both.  The  only  reasonable  read- 
ing of  such  a  gift  is  to  hold  that  he  gave  an 
equal  right  to  both  in  what  was  necessary  to 
both.  It  was  suggested  that  there  would  be 
great  danger  to  the  house  of  which  this  wall  is 
the  gable  if  the  wall  were  to  be  declared  mutual 
and  vents  were  allowed  to  be  introduced.  I 
think  if  the  gable  is  mutna^  the  right  to  have 
vents  made  can  be  settled  at  once  by  the  proper 
Court. 

I  have  therefore  come  to  the  oonclusion  that, 
without  looking  at  the  proof  at  all,  we  should 
decide  that  this  wall  is  a  mutnal  wall. 

LoBD  TocNO — This  case  is  to  my  mind  one  of 
the  very  simplest.  A  father  was  proprietor  of  two 
adjoining  and  not  detached  bouses,  that  is,  with 
a  wall  between  them,  of  which  the  house  on  the 
one  side  uses  one  side,  and  the  house  on  the 
other  side  the  other.  By  deed  of  settlement 
he  left  one  house  to  one  daughter  and  the  other 
house  to  another  daughter.  The  terms  of  the 
conveyance  of  each  house  are  absolutely  indis- 
tinguishable, and  each  is  described  as  bounded 
by  the  other.  The  only  question  is,  to  whom 
does  the  wall  between  the  houses  belong  ?  It  is 
used  by  each  as  a  mutual  wall.  Is  there  any 
reason  for  including  it  in  the  conveyance  of  one 
house  and  excluding  it  from  that  of  the  other? 
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None  io  the  world  that  I  can  see.  Bat  it  is  said 
one  house  was  bailt  before  the  other.  What  in 
the  vorld  is  that  to  the  purpose?  It  might 
have  been  to  the  porpose  if  there  had  been  two 
feadal  properties  divided  by  a  wall,  but  there  is 
no  soggestion  here  that  there  eyer  were  two 
properties.  The  proprietor  of  a  stance  builds 
two  honses  upon  it,  not  necessarily  at  the  same 
time,  and  conTeyg  one  house  to  one  daoghter 
'  and  the  other  to  another  daughter.  What  reason 
is  there  for  holding  that  he  included  tlje  wall  in  the 
conTeyance  to  the  one  daughter,  and  excluded  it 
from  the  conveyanoe  to  the  other  daughter,  which 
was  in  identical  terms?  Yet  that  is  what  the 
Sheriffs  have  held.  On  what  ground  I  cannot 
see.  I  should  assume,  with  nothing  to  the  con- 
trary, that  this  mutual  wall  was  conveyed  as  a 
mntnal  wall  and  to  be  so  regarded.  The  other 
conclusions  in  the  summons  I  understand  to  have 
been  simply  abandoned.  Mr  Ure  explained  that 
the  whole  evidence  led  related  to  this  wall,  and 
apparently  the  whole  evidence  does  relate  to  it. 
He  also  said  that  he  had  been  compelled  to  give 
op  the  other  conclusions  because  there  was  not 
a  word  of  evidence  about  anything  except  the 
wall.  What  use  there  was  for  evidence  I  do  not 
see.  It  might  have  been  needful  with  regard 
to  the  other  conclusions,  but  no  such  evidence 
was  led. 

I  therefore  agree  with  your  Lordship  in  think- 
ing that  the  pursuer  here  is  entitled  to  the  de- 
eluator  she  asks,  that  this  is  a  mutual  wall,  and 
that  the  defenders  should  be  assoilzied  from  the 
oonelusions  of  the  action,  and  that  no  expenses 
should  be  found  due  in  either  Court. 

LoBD  HcTHKBFnBD  OiiABK  oouourred. 

Loan  Lee — I  am  of  the  same  opinion,  X  think 
the  question  of  the  mutual  waU  depends  upon 
the  conveyance  from  the  oommon  author,  and 
that  a  proof  was  unueoeasary. 

The  Court  recalled  the  interlocutors  in  the 
Sheriff  Court ;  found  and  declared  the  said  wall 
to  be  mutual ;  quoad  ultra  assoilzied  the  defen- 
ders from  the  conclusions  of  the  action ;  and 
found  no  expenses  due  by  either  party. 

Counsel  for  the  Appellant  —  Oloag  —  Ure. 
Agents— Webster,  WiU,-<fc  Ritchie,  S.8.C. 

Coxmsel  for  the  Bespondents — Law.  Agents 
Dancan  Smith  &  M'Laren,  S.S.C. 


REGISTRATION  APPEAL  OOUfiT. 


Frid'iy,  December  21. 

(Before  Lord  Mure,  Lord  Lee,  and  Lord 
Kinnear). 

[Sheriff  of  Selkirk. 

PHILIP  V  ROXBURGH. 

EUetion  Law —  CmnUy  Franchise —  Representor. 

'  tion  of  the  People  Act  1884  (48  and  49  VUt.  e.  3), 

Me.  3~SeiTiice  Qualification — Farm  Manager. 

A  farm  manager  had, the  exclusive nse  and 

occupation  of  a  bedroom  in  the  farm-house 

by  virtue  of  his  employment.     His  mother. 


who  was  tenant  of  the  farm,  and  his  sisters, 
also  resided  in  the  farm-house,  and  he  took 
his  meals  along  with  them  in  another  room 
in  the  house.     Held  that  the  dwelling-house 
was  inhabited  by  the  person  under  whom  he 
served,  and  that  therefore  he  waa  not  en- 
titled to  be  placed  upon  the  roll  of  voters 
as   an   inliabitant-occupier  of    a    dwelling- 
house. 
Alexander  Boxbnrgb,  farm  manlier,  Thomeylee, 
Selkirkshire,  claimed  'to  have  his  name  entered 
in  the  register  of  voters  for  the  county  of  Sel- 
kirk as  tenant  of  a  dwelling-house  at  Thomey- 
lee,  Selkirkshire.      Alexander  Philip,   solicitor, 
Peebles,  as  agent  and  mandatory   for   William 
Thomson  junior,  Clovenfords,  Stow,  a  voter  on 
the  roll,  objected  to  the  claim  on  the  ground 
that  on  a  sound  construction  of  the  Representa- 
tion of  the  People  Act  1884,  as  applied  to  the 
facts  of  the  case,  the  dwelling-house  inhabited  by 
the  claimant  was  also  inhabited  by  the  person 
under  whom  he  served,  viz.,  his  mother  Cathe- 
rine Douglas  or   Roxburgh.      The  Sheriff  ad- 
mitted the  claim. 

Philip  took  a  case  for  the  opinion  of  the  Court. 
The  facts  set  forth  were  as  follows — "The  said 
Alexander  Roxburgh  is  farm  manager  at  the 
farm  of  Thorneylee,  in  Selkirkshire,  of  which  his 
mother  Catherine  Douglas  or  Roxburgh  is  tenant 
under  a  lease  granted  by  the  Right  Honourable 
Lady  Reay  in  favour  of  the  said  Catherine  Douglas 
or  Roxburgh  and  William  Roxburgh,  now  de- 
ceased, and  the  survivor  of  them.  The  said 
Alexander  Roxburgh  inhabits  and  has  the  exclu- 
sive use  of  a  bedroom  in  the  farm-house  of  Thor- 
neylee by  virtue  of  his  employment  as  farm  man- 
ager aforesaid.  The  said  Catherine  Douglas  or 
Roxburgh  and  her  daughters  also  reside  in  the 
said  farm-house,  and  the  said  Alexander  Rox- 
burgh takes  his  meals  along  with  them  in  another 
room  of  the  said  farm-house.  The  said  Alexander 
Roxburgh  has  occupied  the  said  room  as  afore- 
said for  the  requisite  length  of  time  to  entitle 
him  to  be  put  on  the  roll  of  voters,  if  his  qnalifl- 
cation  is  otherwise  sufficient. " 

The  question  of  law  for  the  decision  of  the 
Court  was — "  Whether  in  respect  of  the  foresaid 
facts  the  said  Alexander  Roxburgh  is  entitled  to 
be  entered  on  the  roll  in  respect  of  the  qualifica- 
tion set  forth  in  the  3rd  section  of  the  Act  48 
and  49  Vict.  8  ?  " 

The  Representation  of  the  People  Act  1884 
(48  and  49  Vict.  o.  3),  sec.  3,  provides — "Where a 
man  himself  inhabits  any  dwelling-house  by  virtue 
of  any  office,  service,  or  employment,  and  the 
dwelling-house  is  not  inhabited  by  any  person 
under  whom  such  man  serves  in  such  office,  ser- 
vice, or  employment,  he  shall  be  deemed,  for  the 
purposes  of  this  Act  and  of  the  Representation  of 
the  People  Acts,  to  be  an  inhabitant  occupier  of 
such  dwelling-house  as  tenant."  Sec.  7,  sub-seo. 
4,  provides — "'The  expression  'dwelling-house' 
in  Scotland  means  any  honse  or  part  of  a  house 
occupied  as  a  separate  dwelling." 

Argued  for  the  appellant— The  occupation  of 
part' of  a  honse  by  virtue  of  service  was  not  a 
good  qualification  for  the  household  franchise  if 
the  house  of  which  it  formed  part  was  occupied 
by  the  master — StriMing  v.  Ealie,  November  2, 
1885,  L.R.,  16  Q.B.U.  246.  The  case  of  Balltn- 
gall  y.  Memies,  November  26,  1886,  14  R.  127, 
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WM  not  in  conflict  with  this  view,  for  in  that  case 
there  was  no  occupation  of  the  hoaae  by  the 
employer. 

Argued  for  the  respondent— The  qualification 
of  the  respondent  was  uis  ezclusive  right  by  yirtne 
of  his  contract  to  occupy  a  particular  room  in 
the  house.  That  room  was  a  "  dwelling-house  " 
in  the  sense  of  the  Act.  It  was  not  occupied  by 
the  person  under  whom  the  claimant  served.  To 
argue  that  the  claimant's.  quaUQoation  was  de- 
stroyed by  the  occupation  by  his  mother  of  the 
rest  of  the  house  was  to  give  two  meanings  to 
"dwelling-honse"  in  the  same  clause,  which  was 
illegitimate.  The  case  of  BaUingaU  y.  Memie* 
was  in  point.  That  case  differed  from  the  pre- 
sent one  only  in  this,  that  the  employer  there  was 
a  company. 

At  advising — 

IJOBD  Lxa— My  opinion  on  the  facts  stated  is, 
that  the  claimant's  mother  fwho  is  tenant  and 
occupant  of  tbe  farm)  iubabits  the  whole  farm- 
hooHe,  and  tliat  therefore  the  claimant's  occu- 
pancy of  a  bedroom  in  that  house  by  virtue  of  his 
service  is  not  sufficient  under  clause  8rd  of  the 
Act  of  1884  to  qualify  bim  as  an  inhubitant  occu- 
pier of  a  dwelliug-honse  in  respect  of  that  room. 
There  is  some  difficulty  in  reading  tbe  clause 
along  with  the  interpretation — a  difiBcnlty  that 
was  avoided  in  the  Act  of  1868  by  the  condition 
of  separate  rating.  But  I  think  that  that  diffi- 
culty is  solved  by  observing  that  a  man  cannot 
(nnder  the  terms  of  the  clause)  be  said  to  inhabit 
a  dwelling-house  by  virtue  of  service  if  such 
dwelling-house,  either  as  a  whole  or  as  part  of  a 
larger  dwelling-house  is,  de  facto  inhabited  by  the 
person  under  whom  he  serves.  This  is  the  view 
which  appears  to  have  been  taken  in  the  case  of 
StriMing,  h.R.,  16  Q.B.D.  246. 

liOBD  Kutnxab  and  Loan  Mubx  concurred. 

The  Court  sustained  the  appeal  and  recalled 
the  judgment  of  the  Sheriff. 

Ooungel  for  the  AppelUut — Onthrie. '  Agents 
—Philip,  liaing,  A  Co.,  S.S.O. 

Counsel  for  the  Respondent— Vary  Campbell. 
Agent— Thomas  Oalgleish,  S,S.  0. 


Friday,  December  21. 

(Before  Lord  More,  Lord  Lee,  and  Lord 
Kinnear.) 

WATT  V.  m'qUIRE. 
BUetion  Law — County  Franehia — Repretenta- 
tion  of  the  People  Act  1884  (48  and  49  Vict.  e.  3), 
tea.  2  and  7  {i)—Beprfaentation  of  the  People 
(^Scotland)  Act  18G8  (31  and  82  Viet.  e.  48), 
tec.  3  —  "  Tnhabitant-Oeeupier  "  —  Oonttrue- 
tite  Residence  —  Jmpritonment  of  Occupier 
during  Part  of  the  Neeettary  Period  of  Occupa- 
tion. 

A  man  oocnpied  as  tenant  a  house  in 
a  ootmty  for  the  necessary  period,  with  the 
exception  of  three  months  daring  which  he 
had  been  confined  in  jail  nnder  sentence  for 
assault.     While  he  was  in  jail  his  wife  and 


son  resided  in  the  hotise.  Held  that  he  was 
entitled  to  be  enrolled  as  an  "inhabitant- 
oocapier." 
John  M'Onire  was  entered  on  the  roll  of  Toten 
in  the  county  of  Midlothian  as  an  inhabitant- 
occupier  as  tenant  of  a  house  in  Slateford,  Colin- 
ton  parish,  Midlothian,  from  Slst  July  1887  to 
81st  July  1888. 

Watt,  a  voter  on  the  roll,  objected  to  the  regis- 
tration on  the  ground  that  M'Gaire  had  been 
convicted  of  assault  on  28rd  April  1888,  and  had 
in  respect  of  this  conviction  suffered  imprison- 
ment in  the  prison  of  Edinburgh  for  foor  calen- 
dar months  from  that  date. 

The  Sheriff  repelled  the  objection. 

Watt  took  a  case,  in  which  tbe  aboTO  facts 
were  set  forth.  It  was  further  admitted  at  the 
bar  that  while  the  voter  was  in  jail  his  wife  and 
sou  resided  in  the  house  for  wbich  he  claimed 
daring  the  time  of  his  imprisonment,  and  that 
the  house  was  never  shut  up  during  that  period. 

The  question  stated  for  the  opinion  of  the 
Court  was — "Whether  John  M'Gaire,  haying 
been  imprisoned  (as  aforesaid),  is  entitled  to  be 
retained  on  the  roll  7  " 

Argued  for  the  appellant — The  question  was 
whether  a  man  who  hod  been  in  jail  for  foor 
months  out  of  the  twelve  could  be  said  to  have 
been  an  "inhabitant-occupier."  Pritna  fade, 
inhabitation  motit  be  actual.  There  might  be 
constructive  residence,  bnt  to  establish  it  there 
must  be  anitnut  reoertendi  on  the  part  of  a  per- 
son who  is  tui  juris.  This  was  settled  law 
in  England  —  Potceti  ▼.  Ouett,  November  22, 
1864,  18  O.B.  (N.S.)  72;  Ford  f.  Hart,  Novem- 
ber 21,  1878,  9  L.K.,CP.  278;  Atkinion  T. 
Collard,  November  6,  1885  16  Q.B.D.  254; 
Fordv.  Barnes,  id.;  Ford  v.  Elm^ie,  id.;  SpUtaU 
T.  Srook,  December  4,  1886,  18  Q.B.D.  426. 
The  question  was  treated  in  Scotland  also  as  one 
of  constructive  residence — Manson  v.  Sinelcm; 
December  19,  1868,  7  Maopb.  329  ;  Kennard  v. 
Allan,  November  4,  1879,  7  R.  1.  The  meaning 
to  be  attached  to  "constructive  residence"  in 
Scotland  should  not  be  different  from  that 
adopted  in  England.  No  doubt  in  Manion  t. 
Sinclair  Iiord  Benholme  had  referred  to  the  resi- 
dence required  for  the  acquisition  of  a  eettlemmt 
under  the  poor  law'  as  an  analogy,  and  it  was 
settled  that  imprisonment  did  not  interrupt  such 
a  residence — Soger  v.  Maeonoclue,  July  S.  1854, 
16  D.  lOOS  ;  Beattie  v.  Leighion  and  MiteheH, 
February  20,  1863,  1  Macph.  434  {per  Lord 
Cowan,  p.  438).  But  although  in'some  respects 
analogous,  the  question  of  residence  nnder  the 
poor  law  differed  so  greatly  from  that  of  qualifi- 
cation for  the  franchise,  that  the  mlea  there 
applied  oonld  not  be  followed.  It  followed  to 
the  full  extent,  a  man  in  the  position  of  the 
pauper  in  Deas  v.  Nixon,  June  17,  1884,  11  R. 
945,  would  be  entitled  to  be  enrolled,  a  result 
which  would  not  consist  with  the  authorities  in 
oases  of  registration. 

Argued  for  the  respondent — The  words  to  be 
construed  were  the  words  "  inhabitant-occnpier." 
The  words  "  shall  have  resided  "  were  used  in  the 
Representation  Act  of  1832  (2  and  3  Will.  IV., 
sec.  11),  bnt  have  not  been  used  in  any  snbseqnent 
Act,  The  words  "  inhabitant-ooonpier  "  were 
not  to  be  so  strictly  construed.  This  was  shown 
by  analogy  in  the  interpretation  pat  upon  the 
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Tords  "aotnal  penonal  ooonpanoy  "  naed  in  sec. 
6  of  the  Aot  of  1868,.  in  saoh  ooaes  as  Johniton  v. 
Budianan,  November  6,  1879,  7  B.  7,  and  Lunan 
T.  AOan,  November  18,  1880,  8  B.  13.  The 
eases  of  Manton  and  Kennard  were  not  in  point. 
There  was  there  a  deliberate  breach  of  con- 
tinuity. The  present  case  was  of  the  natare  of 
that  of  Stewart  v.  DouU,  December  19,  1868,  7 
•Uaeph.  830.  The  case  of  PounU  t.  Outft  was 
under  a  different  statute.  The  applicant  there 
had  been  in  prison  for  the  last  five  months  ont  of 
the  six  required  b;  the  Act  of  1832,  and  in  a 
prison  outside  of  the  seven  mile  radius 

At  ad  vising — 

LoBD  McBB — This  case  relates  to  a  party  who 
is  enrolled  as  tenant  of  a  house  at  Slatelord  at  a 
rental  of  £6  a  year,  and  it  is  objected  to  bis  re- 
maining on  the  toll  that  he  was  in  prison  for 
assault  for  several  months  in  the  year  during 
which  he  required  to  occupy  that  house  in  order 
to  enable  him  to  retain  his  qualification, 

The  facts  on  which  the  question  depends  are 
clearly  and  shortly  stated  in  the  case,  with  this 
important  additional  explanation,  which  was 
agreed  on  by  the  parties  at  the  bar,  that  daring 
the  period  the  respondent  was  imprisoned  big 
wife  and  family  continued'  to  reside  in  the  house 
of  which  he  was  tenant,  and.  that  on  the  expiry 
of  his  imprisonment  he  returned  to  his  family 
at  Slateford,  and  has  since  then  resided  with 
them  there.  The  Sheriff  has  repelled  the  objec- 
tion, and  the  question  thus  raised  for  decision 
is,  whether  in  the  circumstances  stated  the  fact 
of  the  respondent  having  been  so  imprisoned 
destroyed  his  qualification  ? 

The  case  therefore  raises  one  of  those  ques- 
tions of  constructive  residence  which  have  been 
so  frequently  considered  and  decided  under  the 
operation  of  the  76th  section  of  the  Poor  Law  Act 
of  1845,  and  with  reference  also  to  the  "personal 
occupancy"  clauses  of  the  Beform  Aot  of  1882, 
and  of  the  Bepresentation  of  the  People  (Scot- 
land) Acts  of  1668  and  1884.  It  is  unnecessary 
to  refer  to  these  cases  in  detail,  for  the  result 
of  the  leading  decisions  as  the  law  now  stands 
cannot,  I  think,  be  doubted,  and  appears  to  me 
to  be  this — That  when  a  party  is  temporarily 
absent  from  the  house  in  which  he  is  in  use  to 
reside,  in  the  pursuit  of  his  business  or  ordinary 
calling,  or  even  in  search  of  work,  or  through 
any  other  necessary  cause,  but  with  the  inten- 
tion of  retoruing  to  that  house  as  soon  as  he 
conveniently  can,  such  temporary  absence  is  not 
snfficient  law  to  break  the  continuity  of  his  resi- 
dence either  under  the  "continuous  residence" 
provisions  of  the  76th  section  of  the  Poor  Law 
Act,  or  under  the  "personal  occupancy"  datises 
of  the  Acts  which  regulate  the  qualification  of 
voters.  In  cases  of  both  descriptions  the  party 
who  has  been  temporarily  absent  will  be  held  to 
have  been  resident  constructively  for  the  requi- 
site period  in  the  house  occupied  during  bis 
absence  by  his  family  or  by  his  servants  as  the 
case  may  be. 

Now,  I  did  not  understand  it  to  be  maintained 
on  the  part  of  the  appellant  that  if  during  the 
four  months'  absence  the  respondent  had  been 
engaged  in  some  work  which  required  him  to 
reside  for  a  time  in  the  locality  where  he  was 
employed,  his  absence  could  have  been  held  to 
effect  the  continuity  of  his  residence  at  Slateford, 


I  and  BO  to  destroy  his  qualification.  But  it  wag 
I  contended  that  as  his  absence  was  compulsory, 
and  brought  about  by  his  imprisonment  for  a 
criminal  offence,  this  absence  must  be.deduoted 
from  the  period  of  his  occupancy.  No  decision 
in  this  country  was  referred  to  in  support  of  this 
proposition,  and  I  am  not  aware  that  any  such 
decision  was  ever  pronounced.  But  a  decision 
to  a  direct^  contrary  effect  was  pronounced  in 
the  case  of  Rogen,  July  6,  1854,  16  D.  1005,  in 
which  it  was'  held  that  absence  under  two  con- 
secutive imprisonments  of  considerable  duration, 
the  one  for  assault  and  the  other  for  .desertion 
when  serving  in  the  militia,  did  not  break  the 
continuity  of  a  party's  residence  under  sec.  76 
of  the  Poor  Law  Act.  This,  in  the  view  I  take 
of  it,  was  a  very  important  decision,  and  has,  I 
beliive,  been  considered  to  regulate  the  rules  of 
the  law  of  Scotland  on  constructive  residence 
ever  since  its  date,  not  only  in  questions  of  con- 
tinuous residence  under  the  Poor  Law  Aot,  but 
also  in  questions  of  occupancy  when  dealing  with 
the  elective  franchise. 

In  that  decision  there  was  no  indication  of  any 
difference  of  opinion  among  the  Judges  who  were 
called  upon  to  deal  with  it.  It  originated  in  the 
Sheriff  Court,  where  the  Sheriff-Substitute  held 
that  the  continuity  of  the  residence  was  not  inter- 
rupted. His  interlocutor  was  adhered  to  by  the 
Sheriff,  who  laid  it  down  distinctly  that  com- 
pulsory absence  in  respect  of  imprisonment 
could  not  be  regarded  aa  an  interruption  of  the 
residence.  Upon  an  advocation  the  reasons  of 
advocation  were  repelled  by  the  Lord  Ordinary, 
whose  judgment  upon  the  matter  now  in  ques- 
tion was  unanimously  afSrmed  by  the  First  Divi- 
sion of  the  Oourt,  whose  views  were  shortly 
expressed  by  the  Lord  President  (Colonsay),  who 
delivered  the  opinion  of  the  Court. 

Such  being  the  character  of  the  decision,  it  Is 
plainly  a  binding  authority  in  all  poor  law  cases, 
and  I  can  see  no  reason  why  it  should  not  be 
acted  upon  in  questions  of  the  present  descrip- 
tion. For  it  appears  to  me  to  lay  down  the 
rules  of  the  law  of  Scotland  which  are  to  be 
applied  in  dealing  with  the  clauses  of  any  Act 
of  Parliament  relative  to  residence  or  occupancy 
which  require  or  admit  of  the  application  of  the 
doctrine  of  constructive  residence  as  that  doc- 
trine is  known  in  Scotland,  and  they  are,  I  con- 
ceive, specially  applicable  in  cases  under  the 
Begistration  of  Votecs  Acts,  in  which,  as  Lord 
Benholme  remarked  in  the  case  of  Manton,  7 
Macph.  329,  to  .^hioh  we  were  referred  during 
the  discussion,  this  Court  is  in  use  to  ' '  receive 
assistance  from  the  analogy  of  poor  law  de- 
cisions." I  am  of  opinion  therefore  that  this 
appeal  should  be  dismissed. 

We  have  been  referred  to  cases  in  the  law  of 
England  on  the  subject,  which  I  do  not  think  it 
necessary  to  examine  in  detail,  as  our  own  law 
relative  to  constructive  residence  or  constructive 
occupation  is  in  my  opinion  very  clear  and 
distinct.  The  only  one  of  ihese  cases  which 
related  to  the  effect  of  absence  during  imprison- 
ment was  that  of  Potoel  v.  Guett,  18  C.B.  (N.S.), 
72.  But  that  decision,  as  I  understand  it,  seems 
to  have  proceeded  to  some  extent  on  the  circum- 
stance that  there  was  no  Act  of  Parliament 
which  provided  that  in  such  questions  time 
spent  in  prison  was  ^ot  to  be  deducted  as  had . 
been  done  in  other  matters.     In  the  view,   how- 
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ever,  which  has  been  taken  on  questions  of  oon- 
Btrnctive  residence  in  Scotland  it  has  never  been 
held  to  be  necessary  that  there  should  be  some 
express  provision  in  an  Act  in  order  to  anthorise 
the  Oonrt  to  lay  down  the  rules  they  have  done. 
They  seem,  on  the  contrary,  to  have  oonsidered 
themselves  entitled  to  ounstrne  the  provisions  of 
the  Acts  in  order  to  ascertain  whether  on  fair 
constrnction  those  provisions  admitted  of  the 
role  being  applied  in  the  case  where  a  party 
dnring  a  temporary  absence  from  his  home  left 
his  family  there  till  his  retnrn.  So  construing 
the  Acts,  the  oonolasion  they  came  to  was  that 
the  absent  party  was  tp  be  considered  as  being 
oonstraotively  resident  in  the  honse  where  be 
had  left  his  family,  which  was  in  reality  his 
home,  and  that  the  rule  applied  in  cases  of  oom- 
pnlsory  as  well  as  of  voluntary  absence,  and  in 
the  result  of  those  decisions  I  entirely  conoar. 

The  other  cases  were  those  of  officers  and 
soldiers  absent  on  duty  with  their  regiments, 
jtnd  in  most  of  these  the  English  Courts  seem 
latterly  to  have  come  to  the  conclosion  that 
parties  so  absent  were  disqualified.  Those 
deoiaions  have,  however,  no  direct  bearing,  I 
think,  on  the  present  question,  and  I  ^iall 
abstain  from  giving  any  opinion  upon  the 
importani.  questions  thus  raised,  as  we  may 
hereafter  be  called  upon  to  decide  them.  At 
present  I  have  only  to  say  that  when  that  time 
oomes  it  will,  I  conceive,  be  necessary  to  exa- 
mine other  decisions  given  in  England  on 
similar  questions,  and  more  particularly  the  case 
of  Mitchell,  10  East.  611,  in  which  Lord  Ellen- 
borough,  with  the  concurrence  of  the  other 
Judges  of  the  Queen's  Bench  of  that  day,  appear 
to  have  taken  a  quite  different  view  of  the  mean- 
ing of  the  word  "inhabitant-occupier."  from 
that  laid  down  in  the  cases  to  which  we  have 
been  referred. 

T,OBD  Lks  —  The  question  in  this  case  is 
whether  the  name  of  John  M'Guire,  a  voter  on 
the  roll  for  the  county  of  Midlothian,  ought  to  be 
struck  off  in  respeot  of  his  having  been  for  four 
months  prior  to  28rd  August  1888  confined  in 
the  prison  of  Edinburgh  under  a  sentence  of 
imprisonment  for  assault. 

His  qualification,  if  not  destroyed  by  such 
imprisonment,  is  the  household  qualification 
provided  by  clause  2nd  of  the  Representation  of 
the  People  Act  1884 — that  is  to  say,  the  same 
qualification  (apart  from  the  condition  of  rating) 
as  was  provided  in  regard  to  burghs  by  the  third 
section  of  the  Kepresentation  of  the  People 
(Scotland)  Act  1868,  whioh  conferred  the  fran- 
chise upon  every  man  who,  when  the  Sheriff 
proceeds  to  consider  his  right  to  be  inserted  or 
retained  on  the  register  of  voters,  is  of  full  age 
and  not  subject  to  any  legal  incapacity,  and  is 
and  has  been  for  a  period  of  not  less  than 
twelve  calendar  months  next  preceding  the  last 
day  of  July  an  "  inhabitant-occupier  "  as  owner 
or  tenant  of  any  dwelling-house. 

There  is  no  allegation  of  legal  incapacity. 

It  is  not  disputed  that  when  the  Sheriff  pro- 
ceeded to  consider  his  right  to  be  retained  in  the 
register  M'Quire  was  an  inhabitant-occupier  as 
tenant  of  the  dwelling-house  mentioned  in  the 
case.  Nor  is  it  disputed  that  during  the  whole 
period  of  twelve  months  preceding  the  last 
day  of  July  be  was  possessed  of  such  a  qualifi- 


cation unless  his  confinement  in  the  prison 
between  the  23rd  April  and  31st  July  prevented 
the  acquisition  of  it. 

It  was  admitted  at  the  bar  (though  it  is  not 
stated  in  the  case)  that  M'Gnire  occupied  his 
house  as  tenant  for  the  whole  period.  For  it 
was  explained  that  while  he  was  in  prison  his 
wife  and  family  continued  to  reside  in  the  house, 
and  that  it  was  occupied  by  his  furniture.  Bat  ■ 
it  was  argued  that  he  was  not  an  inhabitant- 
occupier  because  he  did  not  and  oonld  not  per- 
sonally reside  in  it  daring  the  period  of  bis 
imprisonment. 

I  did  not  understand  it  to  be  contended  (that 
constant  personal  residence  was  required,  bnt  it 
was  argued  that  there  must  be  throogbottt  the 
whole  twelve  months'  residence  on  the  part  of 
the  voter  either  actual  or  constructive,  and  that 
there  could  be  no  constructive  residence  In  a 
house  which  the  voter  was  not  free  to  inhabit. 

This  argument  upon  the  necessity  of  oontinaous 
residence,  and  the  impossibility  of  allowing  eon- 
stractive  residence  where  the  power  to  reside 
and  the  fact  of  residence  were  both  wanting  for 
three  months,  was  supported  by  reference  to  a 
series  of  English  decisions,  commencing  vrith 
PtneOl  V.  Chiett  (18  Scott's  Bep.,  G.B. 
(N.8.),  72. 

I  think  it  would  be  unsafe  to  apply  these 
decisions  to  the  household  qnalifioationoonf  erred 
upon  inhabitant-occupiers  by  the  Representation 
of  the  People  (Scotland)  Act  1868. 

They  turned  upon  a  construction  of  the  con- 
dition of  residence  attached  to  the  occupation 
franchise  in-  boroughs  under  the  Reform  Act  of 
1832 ;  and  it  appears  from  the  judgment  in 
Ford  V.  flart"(L.B.,  9  C.P.  273)  that  there 
was  thought  to  be  a  material  distinction  between 
inhabitancy  and  residence.  It  was  by  taking 
that  distinction  that  the  judgment  in  MUeheCC* 
case  in  10  East's  Report  was  got  over.  I  do  not 
presume  to  criticise  any  of  these  judgments.  I 
assume  that  they  are  all  in  accordance  with  the 
English  law.  But  the  case  of  Uiicheli  seems  te 
be  the  most  applicable  to  the  present  case. 

The  question  then  is,  whether  an  interruption 
of  the  voter's  personal  residence  in  the  house  of 
which  he  is  admittedly  the  occupant  by  reason  of 
imprisonment  for  three  months  in  the  twelve  is 
inconsistent  with  his  being  regarded  as  an  in- 
habitant-occupier within  the  meaning  of  the 
statute? 

I  put  aside  the  cause  of  his  imprisonment, 
because  it  is  not  said,  and  cannot  be  said,  tbat 
conviction  of  crime  affects  the  franchise  in  this 
case.  It  is  the  fact  of  absence  without  the  power 
of  retaming  that  is  founded  on.  The  question 
then  comes  to  be,  whether  absence  from  home 
by  reason  of  deteution  in  prison  for  a  portion  of 
the  year  extending  to  three  or  four  months  is 
fatal  to  inhabitancy.  It  is  said  that  such  absence 
must  be  fatal  unless  it  was  terminable  at  the 
pleasure  of  the  voter  as  well  as  temporary  in  its 
oharaoter. 

This  objection,  if  well  founded,  appears  to  me 
to  reach  far  beyond  cases  of  temporary  imprison- 
ment. I  quite  understand  that  a  man  could  not 
be  said  to  be  qualified  as  an  inhabitant-occupier 
of  a  dwelling-house  if  he  had  not  inhabited  tbat 
dwelling-house  at  all  during  the  period  leqoired 
for  a  qualification.  But  there  are  very  many 
oases    iu  whioh   the   inhabitant-occupier  of  a 
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dwelling-hoiue  msy  be  absent  fiom  home  for 
considerable  periods  of  each  year  \rithont  the 
power  or  liberty  of  returning  when  he  pleases. 
The  case  of  a  man  who  joins  the  militia  daring 
the  year,  and  goes  oat  for  eight  weeks'  training 
is  an  example  of  4hat.  It  oooius  to  me  as  strange 
that  if  each  an  objection  be  tenable  it  shoold  not 
have  been  raised  and  snetained  and  applied  in 
practice  daring  the  years,  which  intervened  be- 
tween the  Act  of  1868  (vhen  the  household 
qnalifloation  was  introdnoed  la  burghs)  and  the 
Act  of  1884.  Daring  that  period  the  qualifica- 
tions were  closely  scrutinised,  and  not  less  keenly 
contested  than  they  appear  to  be  now,  and  my 
experience  as  a  SberiS  in  the  revisal  of  the 
registers  for  the  burghs  of  Stirling,  Dumbarton, 
and  Perth  is  that  saoh  an  objection  was  anheard 
of  where  the  voter's  occupancy  was  clear,  and 
the  dwelling-house  in  question  was  his  only  or 
ordinary  habitation  during  the  twelve  months. 
The  case  of  Matuon,  7  Macpb.  S29,  was  the  case  of 
a  man  who  had  voluntarily  abandoned  his  dwel- 
ling-boose in  order  to  take  employment  elsewhere. 
It  decided  no  such  question  as  is  raised  here. 

I  regard  the  objection  therefore  as  one  which 
oannot  be  sostained  without  introducing  a  jiew 
principle  in  the  administration  of  these  en- 
franchising statutes,  and  my  opinion  is  that  it  is 
not  well  founded.  I  think  that  if  a  man  is  boTia 
fiit  the  occupier  of  a  dwelling-house,  and  if  that 
dwelling-hoase  is,  as  in  this  case  it  was,  his  ordi- 
nary and  proper  habitation  daring  the  twelve 
months  reqaired  by  the  statute,  his  temporary 
absence  during  a  portion  of  the  twelve  months, 
caused  by  confinement  either  in  a  prison  or  in  a 
hospital  for  infectious  diseases,  does  not  prevent 
him  acquiring  a  qualification  as  an  inhabitant- 
occupier.  The  continuity  of  his  residence  or. 
inhabitancy  does  not  appear  to  me  to  be  affected 
by  such  compulsory  absence  during  a  portion  of 
the  period  of  twelve  months.  Upon  this  point 
I  think  that  the  case  of  Sogers,  16  D.  1006,  has 
a  distinct  bearing. 

I  concur  therefore  in  thinking  that  the  deter- 
mioatlon  of  the  Sheriff  in  this  case  was  right 

LoBD  EiitMBAB — I  have  come  to  the  same  con- 
elusion  as  yoar  Lordships,  but  I  am  unable  to 
agree  in  thjjiking  that  the  decisions  of  this  Oourt 
upon  the  construction  of  the  Poor  Law  Amend- 
ment Act  are  precedents  for  the  determination  of 
this  case,  because  these  are  decisions  upon  the 
interpretation  of  a  statute  regulating  very  differ- 
ent rights,  and  expressed  in  altoge&er  diGFerent 
terms.  "Hie  Bepresentation  of  tiie  People  Act, 
which  we  have  to  consider,  does  not  require  con- 
tinued residence  for  any  specified  period  as  a 
gnalifioation  for  voting,  and  therefore  I  do  not 
Sod  it  necessary  to  consider  whether  imprison- 
ment for  the  period  of  four  months  oat  of  twelve 
would  break  the  continuity  of  a  residence  if  that 
had  been,  which  I  think  it  is  not,  one  of,  the 
conditions  which  the  statute  provides  for  the 
qualification  of  a  voter.  What  we  have  to  con- 
sider is,  whether  this  voter  is  or  is  not  what  is  . 
ordinarily  meant  by  an  inhabitant-occupier,  and 
(or  the  reasons  given  by  Lord  Lee,  apart  from  his 
observations  on  the  Poor  ijaw  Amendment  Act, 
I  think  that  M'Gaire  is  an  inhabitant-occupier  of 
the  bouse  in  question.  I  do  not  think  that  in 
ooming  to  that  conclusion  we  are  doing  anything 
tt  all  different  from  what  has  been  done  by  the 


English  Conrt  in  any  of  the  oases  cited  to  as.  I 
think  that  the  decisions  of  the  English  Court  upon 
the  construction  of  the  Statute  of  1884  should  be 
received  with  great  respect,  and  if  on  the  con- 
struction of  that  statute  we  had  found  tbey  had 
come  to  a  decision  different  from  that  at  which 
we  are  inclined  to  arrive  that  would  have  given  me 
great  difficulty.  But  I  do  not  find  that  any  of  the 
deoisionsof  the  English  Court  areinconsistent  with 
the  views  which  yoar  Lordships  have  expressed. 

The  Conrt  dismissed  the  appeal  and  affirmed 
the  judgment  of  the  Sheriff. 

Counsel  for  the  Appellant — Maconoohie.  Agents 
—J.  A  F.  Anderson,  W.S. 

Counsel  for  the  Bespondent — Patten.     Agents 
—J.  i  A.  Peddie  &  Ivory,  W.S. 


OOUBT    OF    SESSION. 


Friday,  Decsmher  21. 

FIRST    DIVISION. 

[Lord  Trayner,  Ordinary. 
QENBRAL  PROPERTY  INVESTMENT  COMPANY 

V.  MATHESOS. 
Bankruptcy— Liquidation — Limited  Company — 
Arlides  ofAisoeiation  —PureAaie  by  Company  of 
its  own  Shares— Beductioti,  of  Transfer— Recti- 
fication of  liegister—  Companies  Act  1 882,  see.  5. 
It  Is  ultra  vires  of  a  limited  company, 
incorporated  nnder  the  Companies  Acts,  to 
purchase  its  own  shares,  and  any  soch  trans- 
action is  void. 

The  3oth  section  of  the  Companies  Act 
1862  authorises  the  Court  in  an  application 
for  rectification  of  the  register  of  a  company, 
either  to  refuse  the  application,  or,  "  if 
satisfied  of  the  justice  of  the  case,"  to  make 
an  order  for  rectification  thereof. 

By  the  4th  article  of  association  of  a 
company  incorporated  under  the  Com- 
panies Acts  with  limited  liability,  share- 
holders wishing  to  sell  their  shares  were 
bound  to  offer  them  to  the  company.  A 
shareholder  transferred  his  shares  to  the 
company  in  1876,  and  his  name  was  removed 
from  the  register,  the  company's  name  be- 
ing placed  thereon  instead,  and  he  was  there- 
after in  no  way  treated  as  a  shareholder. 
This  and  similar  transactions  were  known  to 
a  number  of  the  shareholders.  There  was 
some  evidence  that  the  shareholder  might 
have  disposed  of  his  shares  to  a  third  party 
had  the  company  refused  them.  In  1886 
the  company  went  into  liqaidation.  Part  of 
the  debt  due  by  the  company  had  been  in- 
curred while  the  name  of  the  shareholder 
in  question  was  still  on  the  register.  At 
the  instance  of  the  liquidator,  the  Court, 
in  respect  that  it  was  ultra  vires  of  the  com- 
pany to  purchase  its  own  shares,  reduced  the 
transfer,  and  ordained  the  names  of  the  trus- 
taes  and  executors  of  the  shareholder  to  be 
placed  on  tbe  list  of  contribatories. 
The    Oeneral    Property    Investment  'Company 
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(Limited)  was  inoorp<Arated  under  the  Companies 
Acts  1862  and  1867  on  the  8tli  Febrnaiy  1876. 
The  object  for  which  the  company  was  established 
was  described  in  article  8  of  its  memorandnm  of 
association  to  be  as  follows — "  To  purchase  or 
acquire  heritable  property  of  every  description 
within  the  United  Kingdom,  and  any  heritable 
rights  or  other  rights  vested  in  or  seonred  over 
heritable  property,  and  to  hold,  manage,  improve, 
build  npon,  lend  upon,  deal  with,  fen,  sell,  or 
dispose  of  the  game  in  every  legitimate  way, 
with  power  to  borrow  money  on  secority  of  pro- 
perty purchased  or  acquired,  or  on  debenture  or 
by  way  of  deposit,  and  the  doing  all  such  other 
things  as  are  incidental  or  conducive  to  the 
attainment  of  the  above  objects. "  The  company 
bad  no  power  nuder  its  memorandnm  of  associa- 
tion to  purchase  its  own  shares. 

The  articles  of  association  of  the  company 
were  those  of  Table  A  of  the  Act  of  1862  with 
certain  modifications.  Articles  3,  4,  and  6  were 
as  follows— "(3)  The  regnlation  No.  4  of  said 
table  is  hereby  modified  to  the  effect  that  only 
£1  per  share  shall  be  at  present  called  np,  and 
another  £1  per  share  on  15th  Hay  next,  and  the 
balance  may  be  called  up  on  three  months' 
notice.  (4)  Ko  shareholder  shall  transfer  his 
shares  nntil  be  has  at  first  made  offer  of  them  to 
the  company  at  the  then  market  price.  (5)  Any 
shares  acquired  by  the  company  may  be  retained 
as  the  property  of  the  company,  or  disposed  of 
in  such  manner  as  the  company  in  general  meet- 
ing thinks  fit  to  direct." 

The  company  bought  considerable  properties 
in  Dundee,  London,  and  Edinburgh,  and  for  the 
years  1877,  1878,  and  1879  paid  dividends  of  12 
per  cent.  In  1886  it  became  insolvent.  A 
winding-up  order  was  pronounced  on  16th 
December  1886,  and  Mr  Myles,  acoonntant  in 
Dundee,  appointed  official  liquidator. 

The  capital  of  the  company,  so  far  as  issned, 
consisted  of  4250  shares  of  £10  each,  bnt  at  the 
date  of  the  liquidation  a  number  of  the  shares 
were  held  by  and  stood  in  the  name  of  the  com- 
pany. Of  these  250  shares  had  been  acquired 
by  the  company  from  Robert  Matheson,  26 
Abercromby  Place,  Edinburgh,  in  the  following 
oiroumstances — When  Mr  Matheson  joined  the 
company  it  was  understood  that  he  was  to  be, 
and  he  was  accordingly  on  8rd  February  1876 
appointed,  architect  of  the  company.  Having 
found,  however,  that  this  position  could  not  be 
occupied  by  him  consistently  with  an  office  he 
held  under  Goveroment,  be  offered  his  shares  to 
the  directors  on  19th  May  1876.  On  5th  Jane 
1876  the  directors  intimated  their  willingness  to 
purchase  Mr  Matheson's  shares,  and  to  pay  him 
£264,  lis.  lOd.,  being  the  amount  paid  upon  the 
shares,  with  interest  at  5  per  cent,  from  the  time 
at  which  payment  had  been  made.  The  above 
sum  was  paid  to  Mr  Matheson  on  22nd  June 
1876,  and  a  transfer  was  signed  by  Mr  Mathe- 
son on  28rd  June,  and  by  three  directors  and 
the  secretary  of  the  company  on  7th  October 
1876.  Thereafter  in  the  books  of  the  company 
these  shares  stood  in  the  name  of  the  company. 
Previous  to  the  liquidation  of  the  company  calls 
had  been  made  on  the  shareholders  payable  as 
follows — £1  per  share  on  or  about  10th  May 
1876  ;  £1  per  share  on  1st  November  1880  ;  IDs. 
per  share  on  7th  February  1 882 ;  10s.  per  share 
on  7th  August  1882  ;  lOs.  per  share  on  9tb  Nov- 


ember 1882 ;  10s.  per  share  on  26th  June  1883 ; 
6s.  per  share  on  1st  May  1884  ;  6s.  per  share  on 
10th  October  1885;  6s.  per  share  on  10th 
January  1886  ;  £3,  5s.  per  share  on  2drd  Novem- 
ber 1886  After  the  company  was  in  liquidation 
the  liquidator  called  np  the  iteiaining  £1  per 
share  of  unpaid  capital  on  30th  June  1887. 

Mr  fiobert  Matheson  died  on  6th  March 
1877,  and  on  2nd  November  1887  the  com- 
pany and  Mr  Myles,  the  liquidator,  raised  an 
action  of  reduction  against  Mrs  Matheson  and 
others,  the  trustees  and  executors  of  Sobert 
Matheson,  to  reduce  the  transfer  above  men- 
tioned, and  also  an  entry  in  the  books  of  the 
company  dated  Slst  October  1876  of  the  names 
of  the  company  as  holder  of  the  said  250  shares, 
and  for  payment  of  the  sum  of  £264,  lis.  lOd. 
received  by  Mr  Matheson  from  the  company, 
with  interest  from  the  date  on  which  it  had  be^ 
received  by  him,  and  of  the  amount  of  the  calls 
which  had  been  made,  with  interest  from  the 
date  at  which  such  calls  became  due. 

On  Febraary  26th  1888  the  company  and  Mr 
Myles  presented  a  note  to  Lord  Einnear,  Ordi- 
nary, in  the  liquidation,  to  vary  the  list  of  the 
oontributories  of  the  company  by  having  the 
names  of  the  trustees  and  executors  of  Bobert 
Matheson  placed  thereon  in  respeot  of  2oO  shares 
of  the  company. 

The  pursuers  in  the  action  pleaded — "  (1)  The 
sale  and  transfer  of  shares  by  Bobert  Matheson 
to  the  company  condescended  on  being  illegal 
and  invalid,  and  inconsistent  with  and  in  viola- 
tion of  the  Companies  Acts  1862  and  1867— (a) 
The  said  transfer  should  be  reduced  as  condu^ 
for ;  and  (A)  Decree  should  be  pronounced  in 
terms  of  tiie  petitory  conclusions  of  the  snm- 
.mons." 

The  defenders  pleaded— "(3)  The  defenden 
should  be  assoilzied  in  respeot  of  the  lapse 
of  time  since  the  transfer  was  granted  and 
accepted,  and  of  the  actings  of  parties,  and  the 
change  of  circumstances  condescended  on,  (4) 
Rettittitio  in  integrum  being  impossible,  the  de- 
fenders should  be  assoilzied.  (6)  The  company 
and  the  shareholders  and  creditors  thereof  hav- 
ing acquiesced  in  and  adopted  and  homologated 
the  said  sale  and  transfer,  the  pursuers  are  barred 
from  now  maintaining  their  present  claims.  (8) 
The  pursuers'  whole  claims  being  inequitable 
and  contrary  to  the  justice  of  the  case,  the  de- 
fenders should  be  assoilzied." 

A  proof  was  allowed  in  the  action,  from  which 
the  following  facts  appeared: — Of  the 4250 sharas 
issued,  1250  were  acquired  by  the  company.  Of 
these  a  number  were  re-issued,  leaving  758  in  the 
hands  of  the  company  at  its  liquidation.  Mr 
Matheson's  shares  were  never  re-issued.  Atleast 
a  number  of  the  shareholders  were  aware  of  these 
transactions. 

In  the  minute  of  the  fourth  annual  general 
meeting  of  shareholders  of  the  company,  held  on 
Slst  October  1879,  the  following  paragraph 
occurred  : — "  It  was  mentioned  that  Messrs  Adam 
Curror,  Kenneth  Matheson,  and  Bobert  Craig, 
who  held  250  shares  each,  had  during  the  past 
year  surrendered  their  shares  to  the  company 
without  any  price  being  paid  for  them,  and  after 
consideration  it  was  resolved  that  these  750 
shares,  along  with  260  shares  previously  acquired 
by  the  company  from  Mr  B.  Matheson  shonld  be 
aUotted  equally  amongst  all  the  existing  share- 
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holdaxs  prepared  to  aooept  thereof. " 

There  was  some  eTidenoe  to  the  effect  that 
Mr  Ifatheson  or  his  trostees  might  have  disposed 
of  the  shares  had  they  been  refused  by  the  oom- 
pany.  Since  May  1876  no  dividend  had  been 
paid  or  intimation  of  any  calls  made  to  them.  As 
to  the  dividends  the  evidence  was  to  the  effect 
that  these  had  been  paid  in  respect  of  estimated 
and  not  realised  profits  in  1878  and  1879.  The 
liquidator's  state  of  aoconnts  showed  a  deficiency 
of  JE8933,  and  a  probable  dividend  of  6s.  6d.  per 
£,  snbjeet  to  expenses.  Some  of  the  liabilities 
bad  been  inenrred  prior  to  the  transfer  of  the 
shares  by  Mr  Matheson. 

Mr  Mvles  in  his  examination  on  this  point 
■aid — "With  reference  to  the  liabilities  at  present 
attaching  to  the  company,  there  are  some  that 
were  incurred  prior  to  the  purchase  of  Mr 
Matheson's  shares  by  the  company.  There  is  a 
bond  to  H.  B.  Oannyaghame  for  the  snm  of 
£3000,  which  is  not  all  paid  up.  The  money 
was  received  on  15th  May  1876.  Then  there  is 
£800  of  Clarke's  trustees'  bond.  No  claim  has 
been  made  in  respeot  of  that — indeed,  that  has 
been  paid  up  by  a  sale  of  the  property 
by  tba  bondholders  since  the  liquidation. 
(Q)  With  regard  to  Onnnynghame's  bond, 
there  is  a  deficiency  in  the  subject  of 
■eenrity?  — (A)  Upwards  of  £1100  is  the 
amount  of  the  claim  in  the  liquidation. 
(Q)  The  heritable  subjects  not  having  been 
sold? — (A)  They  are  interested  in  the  property 
that  has  been  sold  by  Clarke's  tmstees,  bat  they 
will  get  nothing  out  of  it.  — (Q)  To  some  extent 
the  seeority  over  which  their  bond  extended  has 
been  realised  ? — (A)  Yes,  but  by  a  prior  bond- 
holder, and  they  get  no  benefit.  I  am  qtiite 
■atisfiad  that  the  deficiency  is  not  overstated  in 
the  .claim  that  has  been  made  ;  I  think  it  will 
probably  be  more." 

By  section  35  of  the  Companies  Act  1862  it 
is  provided  as  follows  : — "If  the  name  of  say 
person  is,  without  suEBoient  cause,  entered  in  or 
omitted  from  the  register  of  members  of  any 
company  ander  this  Act  .  .  .  the  person  or 
member  aggrieved,  or  any  member  of  the  com- 
pany, or  the  company  itself,  may  .  .  .  as  respects 
companies  registered  in  Scotland  by  snmmarypeti- 
tion  totheConrtof  Session,  or  in  such  other  manner 
as  the  said  Courts  may  direct,  apply  for  an  order  of 
the  Court  that  the  register  may  be  rectified  ;  and 
the  Oonrt  may  either  refuse  snch  application, 
with  or  without  costs,  to  be  paid  by  the  appli- 
cant, or  it  may,  if  satisfied  with  the  justice  of  the 
case,  make  an  order  for  the  rectification  of  the 
register,  and  may  direct  the  company  to  pay  all 
the  costs  of  such  motion,  application,  or  peti- 
tion, and  any  damages  the  party  aggrieved  may 
havesnstained." 

Hie  Lord-Ordinary  (Tbathzb)  on  10th  March 
1888  pronounced  the  following  interlocutor  in 
the  action  of  reduction — "Finds  that  it  was  ultra 
Tire*  ot  the  General  Property  Investment  Com- 
pany to  purchase  from  the  late  Bobert  Matheson 
the  260  shares  mentioned  on  record,  and  that 
the  transfer  of  said  shares,  now  sought  to  be 
rednoed,  was  illegal:  Finds,  further,  that  the 
pnnaer,  as  liquidator  of  said  company,  is  entitled 
to  reoorer,  and  that  the  defenders  are  bound 
to  make  payment  to  him  of  the  sum  of 
£254,  lis.  led.,  being  the  amount  paid  by 
said  company  to  the  said  Bobert  Matheson  in 


respect  of  said  transfer,  with  interest  thereon  at 
the  rate  of  five  per  cent,  from  the  date  of 
citation  to  this  action  till  paid :  Quoad  ultra 
supersedes  farther  consideration  of  the  cause  in 
hoc  statu  :    Grants  leave  to  reclaim. 

"  Opinion. — The  pursuers  in  thlj  case  seek 
decree  against  the  defenders,  the  representatives 
of  the  late  Mr  Bobert  Matheson,  in  the  first 
place  for  reduction  of  a  pretended  transfer  by 
Mr  Matheson  to  the  company  of  250  of  the  com- 
pany's shares  ;  and>  secondly,  of  a  pretended 
entry  in  the  books  of  the  company,  dated  Ist 
October  1876,  of  the  names  of  the  company  as 
holders  of  the  250  shares.  These  reductive 
conclusions  are  followed  by  a  conclnsion  for 
payment  of  over  £8000,  made  np  of  £264, 
lis.  lOd.  paid  by  the  company  to  Mr  Matheson 
in  respect  of  the  transfer,  and  the  balance,  of 
calls  made  on  and  said  to  be  payable  in  respect 
of  the  260  shares  in  question.  The  defenders 
say  that  no  notice  of  any  calls  have  ever  been 
given  to  them,  and  that  they  should  be  assoilzied 
from  the  conclusions  relating  to  the  calls. 

"  The  last  of  the  calls  is  one  made  since  the 
company  went  into  liquidation,  and  it  is  quite 
obvious  that  with  that  I  cannot  meddle ;  that  is 
a  matter  that  mnst  be  disposed  of  in  the  liqui- 
dation. With  regard  to  the  other  calls,  I  am 
not  in  a  position  to  pronounce  any  judgment  at 
present.  Ko  argument  whatever  has  been 
addressed  to  the  Conrt  on  one  side  or  the  other  with 
regard  to  the  question  raised  by  the  defenders' 
fifth  plea.  It  is  stated  by  the  defenders  that  no 
notice  was  sent  to  them  or  to  Mr  Matheson  that 
the  calls  in  question  had  been  made,  and  I  might 
almost  assume  that  to  be  true,  because  at  the 
date  of  the  respective  calls  Mr  Matheson's 
name  was  not  on  the  register  of  the  company, 
having  been  removed  in  respeat  of  the  transfer 
now  sought  to  be  reduced. 

"  What  effect  the  absence  of  due  notice  may 
have  upon  the  question  of  the  defenders' 
liability  for  the  calls  is  a  matter  I  may  have  to 
consider  and  determine.  But  I  think  it  advis- 
able to  supersede  consideration  of  that  matter 
at  present,  for  a  nice  question  has  been  raised  by 
the  defenders  as  to  whether  in  the  whole  circum- 
stances of  this  case  they  are  now  subject  to  be 
put  on  the  register  of  the  company  as  represent- 
ing Mr  Matheson,  and  thereby  made  liable  as 
oontribntories.  The  defenders'  argument  is 
based  upon  certain  words  in  the  Companies  Act 
of  1862,  and  undoubtedly  may  give  rise  to  some 
difficulty.  At  all  events,  it  involves  some  nice 
considerations,  and  I  am  not  disposed  to  throw 
any  difficulty  in  the  way  of  the  defenders  plead- 
ing that  right  which  they  have,  if  it  is  a  right  to 
exemption,  before  the  Judge  who  is  takiug  charge 
of  the  liquidation. 

"Therefore  at  this  moment,  desiring  not  to 
prejudice  anybody's  rights,  I  am  to  supersede 
consideration  of  this  case  gitoad  the  calls  to 
enable  either  the  pursuer  to  apply  to  the  Judge 
in  the  liquidation  to  have  the  defenders  put 
upon  the  register  of  shareholders,  or  to  allow  the 
defenders,  if  they  think  right,  to  take  any  steps 
for  their  own  protection  against  snch  liability  as 
would  thereby  be  imposed.  What  I  propose  to 
do  in  the  meantime  is  to  find  that  the  transfer 
in  question  was  illegal  and  invalid,  and  that  the 
defenders  are  liable  in  repayment  of  the  snm 
paid  by  the  company  in  respect  of  that  transfer. 
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It  might  .bare  been  supposed  that  on  that  find- 
ing I  shoold  at  once  have  proceeded  to  the 
logical  conclusion  of  reducing  the  transfer  ;  bnt 
I  do  not  do  that  in  the  meantime,  becansa  if  I 
were  to  reduce  the  transfer  it  might  have  the 
effeet  of  restoring  Mr  Matheson'a  name  to  the 
register,  and  that  might  be  settling  the  whole 
question  against  him,  and  practically  against  bis 
representati'ves,  and  I  do  not  desire  to  de  that  in 
the  meantime.  All  that  I  shall  do  is  to  find  that 
the  transfer  was  illegal ;  that  the  defenders  are 
bound  to  repeat  the  price ;  and  quoad  vUra- 
supersede  consideration  of  the  case. " 

'The  Jjord  Ordinary  in  the  liquidation  reported 
the  note  by  the  liquidator,  and  the  answers 
thereto  by  the  trostees  of  Bobert  Matheson,  to 
the  OoniL 

The  defenders  in  the  action  reclaimed,  and 
argued— (1)  By  section  35  of  the  Act  1862  the 
Court  had  to  be  satisfied  of  the  justice  of  the 
case  before  rectifying  the  register  in  the  manner 
proposed  by  the  pursuers.  That  section  had 
received  an  equitable  construction.  In  this  case 
there  were  the  strongest  considerations  against 
rectifying  the  register.  Matheson  had  only  been 
on  the  register  for  a  few  months,  and  had  been 
off  for  ten  years,  and  he  could  have  sold  his 
shares  to  a  third  party  if  the  company  had  not 
taken  them.  The  shareholders  were  quite  aware 
that  he  had  sold  his  shares  to  the  company,  and 
creditors  could  have  learnt  from  the  balance- 
sheets  that  the  company  had  purchased  some  of 
its  own  shares.  Creditors,  as  representing  the 
company,  were  subject  to  all  the  equities  to 
which  the  company  was  subject.  If  the  liqui- 
dator succeeded  in  having  the  reclaimers  put  on 
the  register,  he  proposed  to  make  them  liable  for 
calls,  to  pay  not  only  creditors  who  had  bad  claims 
on  the  company  at  the  time  he  was  on  the  regis- 
ter, but  subsequent  creditors  also.  That  would 
be  a  far  greater  injustice  than  if  his  application 
were  refused — in  re  Dronfield  SilksUme  Coal  Com- 
pany, December  20-21,  1880,  17  Oh.  Div.  76; 
Tr«wr  V.  WhiticorVi,  July  11,  1887,  12  App.  Oas. 
409,  440,  opinion  per  Lord  Mscnaghten  ;  in  re 
Kimberley  NortJi  Block  Diamond  Mining  Com- 
pany, June  2,  1888,  W.N.  126;  Joint-Stock  Dis- 
count Company  {SieheU's  case),  3  L.K. ,  Ch.  119, 
per  Iiord  Cairns,  122 ;  Oardemrt  v.  Victoria 
Eatatet  Company  {Limited),  July  18,  1885,  12  E. 
1356.  (2)  Where  a  person  applied,  as  the  pur- 
suers did  here,  for  restitutio  in  integrum,  they 
must  comply  with  the  condition  that  it  should  be 
really  in  integrum.  It  would  not  be  enough  to 
credit  the  trustees  with  the  dividends  paid  by  the 
company.  Indeed,  the  company  being  in  liqui- 
dation, restitutio  in  integrum  was  impositible — 
Qraham  v.  Wettern  Bank,  February  2,  1864,  2 
Macph.  659,  and  March  8,  1865,  3  Macph.  617, 
per  Lord  Curriehill,  631 ;  Addie  v.  Western  Bank, 
July  9,  1865,  3  Macph.  899,  and  May  20,  1867, 
5  Macph.  (H.  of  L.)  80. 

The  pursuers  and  respondents  argued — (1)  The 
transaction  between  the  company  and  Matheson 
was  not  Toidable  merely,  but  was  ab  initi*  void. 
The  case  of  Trevor  v.  Whitu>orih  put  it  beyond 
doubt  that  the  action  of  the  directors  was  ultra 
vires.  The  dicta  of  Lord  Macnaghten  relied  on 
by  the  defenders  were  obiter,  and  contrary  dicta 
might  be  found  in  the  opinion  of  the  Master  of 
the  SaHs—Athbury  BaUteay  Carriage  and  Iron 


,  „  v.  Biehe,  7  Eng.  i  Ir.  App.  653,  per 
Lord  Cairns,  672.  The  liquidator  repreiantid 
the  company  as  a  corporation,  and  thus  all  shaie- 
bolders,  present  or  future,  and  all  crediton. 
Creditors,  if  aware  of  such  transactions,  wen 
bound  to  know  that  they  were  contrary  to  lav, 
and  that  such  transferences  were  T(nd.  lie 
company  would  not  be  barred  by  mora  boa 
getting  a  transaction  recalled  which  was  void  as 
hainguitra  tires.  Farticular  creditors  and  shiie- 
bolders  at  the  time  might  be  barred,  but  sobM- 
quent  creditors  and  s^reholders  oould  not  be 
barred.  This  was  not  the  kind  of  case  whei«  ihe 
Court  would  refuse  the  liquidator's  appliealioB 
under  section  35  of  the  Act  1862 — National  and 
Provincial  Marine  Insurance  Company  et  parts 
Parker,  2  Ch.  App.  686  ;  in  re  Oretham  L^e 
Assurance  Society,  8  Ch.  446  ;  Buckley  cm  the 
Companies  Acts,  sec.  35,  notes.  In  the  ease  of 
a  shareholder  who  had  paid  np  his  shares  ia 
something  else  than  cash,  and  who  appeared  oi 
the  register  as  folly  paid  up,  though  the  crediton 
could  not  have  relied  on  him,  yet  years  after- 
wards, if  it  were  discovered  that  he  had  not  paid 
in  cash,  payment  might  be  demanded — iii  n 
Canadian  Oil  Work  Corporation  (.Boff's  ease),  10 
Ch.  593 ;  Huntington  dapper  Vompatty  v. 
Henderson,  January  12,  1877,  4  B.  294,  and 
November  29,  1877,  6  B.  (H.  of  L.)  1.  Hei* 
there  were  crediton  who  had  been  crediton  wIwd 
Matheson  was  on  the  register,  and  the  tnu- 
aotions  which  brought  the  company  down  had 
at  least  been  initiated  before  he  left.  (2)  BeiU- 
tutio  in  integrum  was  no  doubt  impossible,  hot 
the  doctrine  of  the'  requirement  thereof  bad 
never  yet  been  held  necessary  where  a  trans- 
action was  not  merely  voidable  bnt  Tod— 
Oraham  v.  Western  Bank,  supra,  6  MaqdL 
(H.  of  L.)  86;  Clark  v.  Dickson,  April  26,  1888, 
27  L.J.,  Q.B.  223 ;  Houldsaorth  v.  City  of  Glas- 
gow Bank,  March  12,  1880,  7  B.  (H.  of  L.)  58. 

At  advising — 

LoED  Shand— The  Qeneral  I^roperty  Invest- 
meut  Company,   with  reference    to  certain  of 
whose  shares   the  present  qoestion   has   been 
raised,  was  incorporated  under  the  Companies 
Acta  of  1862  and  1867  in  February  1876,  with  a 
capital  of  £42,500,  the  shares  being  divided  into 
4260  shares  of  £10  each.     The  object  of  the 
company  was  practically  to  specnlate  in  land. 
They  proposed  to  purchase   lands  which  ««re 
likely  to  rise  in  value,  to  hold  them  for  a  time,  and 
then  to  sell  them  as  advantageously  as  they  could, 
and  they  carried  on  business  for  about  ten  yean 
till  December  1886,  when  they  became  insolviot. 
This  Court  then  pronoonced.'an  order  for  winding- 
up  the  company,  and  Mr  Myles  was  appointed 
liquidator.     It  appears  that  during  the  existeaee 
of  the  company  a  number  of  the  company's  own 
shares  were  purchased  by  the  directors,  one  of 
the  articles  of  association  purporting  to  ooafer 
on  them  a  power  to  make  such  purchases.    Fut 
of  these  shares  were  re-allocated,  mainly,  if  not 
altogether,  to  existing  shareholders,  but  when  tie 
liquidation  came  into  force  the  company  bad  ia 
their  hands  no  fewer  than  758  shares  of  their  own 
stock.     The  late  Mr  Matheson  had  been  in  oii- 
ginal  shareholder  of  the  company  to  the  eitent 
of  250  shares.     He  paid  the  deposit  upon  time 
shares,  but  shortly  after  having  done  so  lie  fooni 
that  the  reason  which  had  induced  him  to  oos- 
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neet  himse^with  the  company  no  longer  existed, 
beoanse,  tmla  he  had  anticipated  pTofeasional 
employment  aa  a  yalnator  for  the  company,  he 
found  that  his  engagements  otherwi<ie  would  not 
admit  of  his  taking  aaoh  employment,  and  accord- 
ingly an  arrangement  was  made  between  him  and 
the  directors  that  the  company  Bhonld  pnrchaae 
his  shares.  This  they  agreed  to  do,  and  to  repay 
the  deposit  of  £1  on  each  share,  with  inteiest  of 
5  por  cent  to  date.  The  company  accordingly 
aooeptad  a  transfer  of  the  shares.  A  call,  I 
belioTe,  had  been  resolved  on  by  that  time,  bat 
of  oonrae  it  was  not  enforced,  the  transfer  having 
been  accepted  before  it  became  payable,  and  it 
appears  that  Mr  Matheson's  name  was  removed 
from  the  register  or  stock  ledger,  and  the  shares 
oanried  to  an  aoconnt  of  shares  re-pnrchased  by 
the  company.  Mr  Matheson  died  in  1877,  and 
for  t«n  years,  and  indeed  nntil  this  liquidation  ■ 
occnired,  no  more  was  beard  of  these  shares  by 
anyone  representing  him.  The  company  went 
on  doing  business,  paying  large  dividends  for 
one  or  two  years,  bat  these  dividends  ceased,  and 
then  calls  were  made,  and  I  believe  an  additional 
call  of  £1  has  been  made  since  the  liquidation 
commenced,  exhausting  the  whole  nominal  capi- 
tal. Itappears,  I  think,  that  Mr  Matheson  might, 
and  probably  wonld  have  sold  his  shares  to  a 
third  party  in  the  market,  or  to  some  other  share- 
holder, if  the  company  had  not  bought  tbem,  and 
his  executors  after  his  death  had  no  reason  to 
anticipate  any  responsibility  in  connection  with 
theee  shares,  so  that  undoubtedly  the  case  now 
presented,  viz.,  that  the  contract  must  be  set 
aside  and  Mr  Matheson's  trustees  placed  on  the 
register  of  the  company  is  one  of  very  great 
hardship.  There  can  be  no  question  of  that. 
Bat,  on  the  other  hand,  the  liquidator,  founding 
as  he  was  bound  to  do  on  the  strict  principles 
applicable  to  joint-stock  companies  under  the 
statutes,  has  brought  proceedings  for  two  pur- 
poses—1  at,  an  action  of  redaction  to  have  the 
transfer  by  Mr  Matheson  set  aside,  and  the  price 
which  he  received  repaid  to  the  company  with 
interest,  with  a  conclusion  also  for  payment  of 
the  calls  made  by  the  company  and  by  the  liqui- 
dator. That  action  depended  before  Lord  Tray- 
ner,  who  has  given  findings  to  the  effect,  first, 
that  it  was  ultra  mre»  of  the  company  to  enter 
into  the  transaction  with  Mr  Matheson  ;  and 
second,  that  the  parsuer  is  entitled  to  recover  the 
Hom  of  £251,  being  the  amount  paid  by  the  com- 
pany to  Mr  Matheson,  and  interest.  In  addition 
to  that  action  there  is  before  us  a  note  presented 
to  Lord  Einnear,  in  which  his  Lordship,  aa 
Judge  in  the  liquidation,  is  asked  to  put  the  trus- 
tees and  executors  of  Mr  Matheson  on  the  regis- 
ter in  respect  of  their  holding  of  these  shares, 
and  there  again  there  is  a  claim  made  for  the 
payment  of  calls.  That  note  has  been  simply 
reported  to  the  Coart  to  be  taken  up  with  the 
action  of  reduction,  and  we  have  now  to  deal 
with  both  proceedings. 

So  far  as  regards  the  action  of  reduction,  I 
think  that  although  a  defence  was  urged  against 
any  decree  for  payment  of  calls,  on  the  ground 
of  the  lapse  of  time  that  has  taken  place  and  the 
actings  of  parties,  it  was  scarcely  maintained 
that  there  was  any  legal  ground  upon  which  the 
defenders  could  resist  the  conclusions  in  so  far 
as  the  Lord  Ordinary  has  given  effect  to  them. 
His  Lordship  has  found  that  it  was  itUra  virei  of  the 


company,  nndet  the  Joint-Stock  Companies  Acts 
of  1862  and  1867,  to  become  purchasers  of  their 
own  shares,  and  npon  that  ground  he  has  found 
that  the  transaction  was  illegal,  and  that  the 
price  must  be  repaid.  If  there  was  any  argument 
against  that  view  of  the  Lord  Ordinary,  I  have 
only  to  say  that  I  think  the  point  has  been  clearly 
settled  by  the  decision  in  the  case  of  Trevor  t. 
Whiiaorth  in  July  1887,  shortly  before  this 
action  was  raised,  and  as  we  have  already  had 
occasion  to  refer  to  that  case  very  fully  in  the 
case  of  Kleneh,  which  has  just  been  disposed  of, 
I  shall  say  no  more  than  this,  that  I  think  it 
clearly  decides  that  a  transaction  of  this  kind  is 
not  merely  voidable,  but  is  void,  as  being  ultra 
vire*  on  the  part  of  the  company.  It  ia  a  trans- 
action which  not  only  the  directors  had  no  right 
to  enter  upon,  but  which  even  the  company  them- 
selves at  a  meeting  of  all  the  shareholders  could 
not  adopt,  because  it  was  directly  in  the  teeth  of 
the  Statute  of  1862.  It  is  to  be  observed  with 
reference  to  the  opinions  given  by  the  learned 
Judges  in  the  House  of  Lords  that  the  judgment 
is  the  result  of  a  careful  examination  of  the  pro-  ' 
visions  of  the  Statutes  of  1862  and  1867,  and  is 
strongly  placed  npon  the  ground  that  creditors 
dealing  with  companies  limited  under  the  Com- 
panies Acts  are  entitled  to  look  to  the  capital  as 
disclosed  in  the  memorandum  of  association  as 
the  fund  to  meet  their  debts,  and  that  a  company 
cannot  cut  into  that  capital  by  any  sach  proceed- 
ing as  purchasing  back  its  own  shares  any  more 
than  they  can  by  issuing  shares  at  a  discount! 
Now,  that  being  so,  it  appears  to  me  that  we 
must  plainly  adhere  to  the  interlocutor  of  the 
Lord  Ordinary  so  far  as  it  goes. 

But  the  farther  questions  under  the  con- 
clusions for  reduction  and  the  petition  have  now 
to  be  disposed  of.  The  first  question  is,  is  tbe 
transfer  to  be  reduced,  and  1  think  it  follows 
from  what  I  have  said  that  there  must  be  decree 
of  reduction  of  that  transfer.  The  next  question 
is,  whether  Mr  Matheson's  representatives  are  to 
be  put  upon  the  register  as  the  holders  of  these 
shares.  That  is  resisted  by  the  exeoatois  on  the 
ground,  as  I  have  said,  of  the  lapse  of  time  and 
the  circumstances  I  have  already  referred  to.  It 
is  stated,  and  I  think  it  is  made  out  upon  the 
proof,  that  at  least  a  number  of  the  shareholders 
were  aware  that  the  company  was  purchasing 
its  own  shares.  We  have  the  fact  that  in  the 
books  of  the  company  the  shares  after  the 
delivery  of  the  transfer  were  no  longer  in  Mr 
Matheson's  name  or  in  the  name  of  his  executors, 
but  that  they  stood  in  the  name  of  the  company, 
and  the  balance-sheets  circulated  among  the 
shareholders,  at  least  after  1881,  made  it  clear 
that  the  company  had  purchased  and  themselves 
become  holders  of  a  large  number  of  their  own 
shares.  It  was  further  said  that  but  for  the  con- 
duct of  the  company  Mr  Matheson  would  ha^e 
sold  his  shares  to  a  third  party,  and  in  any  view 
that  his  executors  would  have  so  sold  them  shortly 
after  his  death  in  1877.  That  being  so,  it  was 
contended  that  nnder  section  86  of  the  Statute 
of  1862 — which,  in  dealing  with  the  amending  of 
the  register  by  putting  on  a  shareholder's  name, 
uses  the  expression  that  the  Coart  shall  do  so 
"if  satisfied  of  the  justice  of  the  case" — it 
would  not  be  in  accordance  with  the  justice  of 
the  case  that  we  should  adopt  that  course  here 
and  replace  the  name  of  Mr  Matheson's  executors 
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as  representing  him  npon  the  register.  On  the 
other  hand,  it  appears  from  the  proof  that  there 
hag  been  a  very  large  amount  of  debt  incurred 
by  the  company,  and  that  there  ia  one 
special  debt  of  very  considerable  amount 
which  was  incurred  before  the  trausaction 
with  Mr  Matheson  for  the  purchase  of 
his  shares  took  place  at  all.  Mr  Myles  ia 
'  examined  on  that  poiut,  and  he  says — "There 
is  a  bond  to  H.  B.  Oannynghame'  for  the  sum  of 
£3000,  which  is  not  all  paid  up.  The  money  was 
received  on  ISth  May  1876.  Then  there  is  £8000 
of  CSarke's  trustees'  bond.  No  claim  has  been 
made  in  respect  of  that — indeed  that  has  been 
paid  np  by  a  sale  of  the  property  by  the  bond- 
holders since  the  liquidation.  (Q)  With  regard  to 
Onnnynghame's  bond  there  is  a  deficiency  in  the 
subject  of  security? — (A)  Upwards  of  £1100  is 
the  amount  of  the  claim  in  the  liquidation. 
(Q)  The  heritable  subjects  not  having  been 
sold  ? — (A)  They  are  interested  in  the  property 
that  has  been  sold  by  Clarke's  trustees,  but  they 
will  get  nothing  out  of  it.  (Q)  .To  some  extent 
^the  security  over  which  their  bond  extended  has 
been  realised  ?— (A)  Yes,  but  by  a  prior  bond- 
holder, and  they  get  no  benefit,  I  'am  quite 
satisfied  that  the  deficiency  is  not  overstated  in 
the  claim  that  has  been  made ;  I  think  it  will 
probably  be  more. "  So  that  We  have  an  existing 
debt  of  npwards  of  £1100  incurred  before  Mr 
Matheson  sold  his  shares  to  the  company,  and  a 
;)nmber  of  debts  incurred  afterwards.  In  that 
state  of  matters  the  question  is,  whether  the 
liquidator  is  to  be  precluded  from  the  remedy 
which  he  asks,  of  putting  Mr  Matheson's  exe- 
cutors on  the  register.  I  do  not  think  the 
defenders  can  successfully  resist  the  liquidator's 
demand  to  that  effect-  If  the  law — the  legal 
right  of  the  company — be  clear,  then  it  follows 
that  the  justice  of  the  case  requires  that  effect 
shall  be  given  to  that  right.  Now,  the  ground 
on  which  the  case  of  Tretor  v.  Whitworth  was 
decided  was  that  the  purchase  of  the  shares  was 
tMra  vires  of  the  company.  The  transfer  is 
therefore  an  absolute  nullity,  and  when  it  is 
maintained  for  the  respondents  that  the  company 
have  adopted  or  homologated  what  was  then 
done  the  reply  is  obvious  that  a  company  of  this 
kind,  carried  on  under  the  statutes  with  the 
limited  powers  which  these  statutes  confer,  can 
no  more  by  adoption  or  homologation  make  a 
proceeding  of  this  kind  legal  than  they  can  law- 
fully enter  into  the  original  transaction  itself. 
It  is  a  nullity  originally,  and  the  company  cannot 
homologate  or  adopt  a  nullity,  for  that  is  equally 
ultra  vire$.  And  so  upon  that  ground  I  think 
the  case  for  the  respondents  fails.  It  is  clear  also 
that  there  are  creditors  who  are  not  satisfied — 
creditors  to  a  large  amount,  whose  debt  existed 
before  this  transaction  took  place,  and  they  are 
entitled  through  the  liquidator  to  have  it  found 
that  the  proceeding  whether  originally  or  by 
adoption  was  ultra  vires  and  could  not  prejudice 
them.  Then  there  are  creditors  for  large 
amounts  whose  debts  were  afterwards  contracted. 
I  do  not  express  any  final  opinion,  but  the  lean- 
ing of  my  opinion  is  to  the  effect  that  even  later 
creditors  are  entitled  to  get  behind  a  transaction 
of  this  kind,  because  they  are  entitled  to  say  that 
they  must  have  the  whole  capital  of  this  company 
in  the  condition  in  which  the  shares  were  issued 
to  the  shareholders,  in  so  far  as  the  shareholders 


have  not  validly  transferred  their  shares,  that 
they  are  entitled  to  realise  that  capital,  tmd  that 
they  are  entitled  through  the  liquidator  to  cut 
down  a  transaction  of  this  kind.  The  views  that 
I  have  now  stated  as  to  this  being  clearly  ultra 
vires  of  the  company,  and  as  to  the  effect  of  a 
transaction  of  that  kind  being  such  that  it  can- 
not be  adopted  even  by  homologation,  I  think 
are  strongly  home  out  by  the  decision  of  the 
Court  in  the  case  of  the  As\buri/  HaHtoay  Car- 
riage Company,  which  has  been  so  often  referred 
to  in  cases  of  that  kind  as  to  the  powers  of  joint- 
stock  companies.  There  was  a  reference  in  the 
argument  for  Mr  Matheson's  executors  to  an 
important  part  of  the  opinion  of  Lord 
Maonaghten  in  the  case  of  Treeor  t.  Whit- 
worth, where  he  discusses  the  judgment  in 
the  case  of  the  SSkttone  CoBierj/  Compare, 
■  and  where  his  Lordship  indicates  a  strong 
opinion  that  although  the  judgment  was  bad,  in 
so  far  as  it  was  held  that  the  company  could  pur- 
chase back  its  shares  he  indicates  very  strongly 
that  he  thinks  it  was  well  decided  in  the  result, 
because  of  the  actings  of  the  company  subse- 
quent to  the  re-purchase  of  its  own  shares,  and 
because  of  the  position  in  which  the  company 
was  when  the  claim  to  put  the  shareholders  again 
on  the  register  was  first  made.  I  shall  only  say, 
with  reference  to  the  views  his  Lordship  expressed 
on  this  point,  that  this  case  differs  materially 
from  that  of  the  SiUatone  Collier}/  Company  in 
this  important  particular,  that  in  that  case  there 
was  no  creditor  claiming  who  had  been  a  credi- 
tor when  the  re-purchase  of  the  shares  was  made 
by  the^company.  The  creditors  all  claimed  on 
debts  subsequently  incurred.  But  further,  his 
Lordship's  dicta  on  this  point  were  obiter,  nAt 
entering  into  the  grounds  of  judgment,  and  it 
appears  to  me  that  if  it  be  just  as  much  tiUrtt 
vires  of  a  company  to  homologate  a  transaction 
of  this  kind  as  it  was  to  enter  into  it  originally, 
the  actings  of  the  company  subsequent  to  the 
transaction  cannot  make  it  effectual  and  binding 
on  the  company  in  liquidation.  If  the  case  had 
been  one  of  a  shareholder's  liquidation  only,  there 
might  be  room  for  the  argument  that  share- 
holders, and  certainly  shareholders  who  were 
parties  to  a  transaction  of  this  kind,'ivonld  be 
barred  from  insisting  on  a  former  shareholder 
being  brought  on  the  register  after  all  that  had 
occurred,  but  the  case  does  not  bring  anr  point 
of  that  kind  np  for  consideration.  'Then, 
although  it  may  be  quite  true  that  had  this  ques- 
tion been  raised  at  a  much  earlier  date  Mr 
Matheson  or  his  executors  might  have  sold  the 
shares  to  a  third  party,  this  can  be  no  answer  to 
the  liquidator's  claim,  for  his  reply  is  that  the 
nature  of  the  transaction  as  being  void,  it  was 
open  to  challenge  under  the  statutes  at  any  time, 
and  the  shareholder  was  bound  to  know  this  was 
the  law.  What  I  have  said  now  leads,  I  think, 
first,  to  our  proceeding  a  step  further  than  the 
Lord  Ordinary  boa  done,  viz.,  to  the  granting  of 
a  decree  of  reduction  of  the  transfer,  and  in  the 
next  place,  to  the  putting  of  Mr  Matheson's 
executors  on  the  register. 

But  there  remRin  questions  about  two  matters 
which  have  not  been  fully  discussed,  and  which, 
in  any  judgment  that  we  now  pronounce,  must 
he  reserved  for  consideration.  I  refer  tp  the 
question  as  to  the  liability  for  calls,  and  also  as 
to  the  right  to  credit  for  dividends.     On  that 
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matter  I  should  like  to  say  that  tt  appears  that 
the  calls  were  never  intimated  to  Mr  Matheson's 
ezeontors,  and  naturally  they  oonld  not  be  inti- 
mated because  they  were  not  treated  as  share- 
holders. It  is  clear,  therefore,  that  in  the 
absence  of  intimation  till  the  service  of  the  snm- 
mons  of  redaction,  an  important  question  must 
arise  in  regard  to  the  interest  in  any  yiew  which 
can  be  debited  on  account  of  o^ls.  On  the 
other  hand,  Mr  Matheson's  executors  say  that  all 
the  other  shareholders  during  the  period  which 
elapsed  after  the  re-pnrohase  by  his  company  of 
the  shares  in  question  receiyed  large  dividends 
for  some  years,  and  they  claim  credit  for  these 
dividends,  with  interest  applicable  to  them.  In 
regard  to  theae  dividends  the  liquidator  has  inti- 
mated that  he  is  to  maintain  that  they  were  paid 
out  of  capital  and  not  oat  of  profits.  I  most  say 
I  was  not  satisfied  on  the  argument  I  heard  that 
this  has  been  made  out  on  the  proof,  but  that 
question  remains  for  consideration,  and  all  I 
^all  say  about  it  now  is,  that  it  will  not  do  after 
property  has  come  down  greatly  in  value  during 
sntseqnent  years  to  look  at  the  question  in  the 
light  of  that  great  depreciation,  as  the  leading 
element  to  guide  us  with  reference  to  what  the 
directors  did  at  the  time  when  there  was  no  such 
depreciation,  but  when  property  was  rising  in 
value.  They  may  have  been  sanguine,  bnt 
if  they  honestly  believed  that  the  properties  had 
largely  risen  in  value  so  as  to  warrant  the  pay- 
ment of  dividends,  the  very  purpose  of  that  com- 
pany was  to  take  advantage  of  such  rise  in  value, 
and  to  pay  dividends  accordingly.  But  a  second 
point  may  further  be  nrged  for  Mr  Matheson's 
executors,  that  if  they  are  to  be  put  in  the  posi- 
tion now  of  having  to  come  into  this  company 
and  to  pay  calls  as  if  they  had  been  in  the  com- 
pany all  along,  they  would  have  got  dividends  as 
the  other  shareholders  did,  and  it  is  very  hard  to 
aay  that  they  shall  not  get  the  benefit  of  that  at 
all  events,  which  in  the  case  supposed  would 
have  been  so  much  money  in  their  pockets.  I 
mention  these  matters  for  the  purpose  of  leading 
up  to  this,  that  1  think  all  that  might  very  pro- 
perly form  a  subject  for  settlement  as  between  the 
parties.  Equitable  considerations  fairly  come  in 
in  qnestions  of  this  kind.  Of  coarse  Mr  Myles 
must  do  his  duty  as  liquidator,  bat  it  appears  to 
me  that  there  are  materials,  on  the  grounds  I 
have  now  stated,  for  an  arrangement  with  refer- 
ence to  the  interest  on  these  calls,  andjwith  refer- 
ence to  the  dividends,  and  I  hope  parties  may 
ultimately  see  their  way,  instead  of  spending 
more  money  in  litigation,  to  arrange  these  matters 
without  farther  proceedings. 

LoBD  MuBx — I  entirely  concnr  in  the  view 
that  Iiord  Shand  has  now  expressed.  I  see  no 
answer  that  can  be  made  to  the  objection  taken 
to  the  purchase  of  the  shares  by  the  directors 
from  Mr  Matheson.  The  SjJe  was  null  and  void 
from  the  first  in  law,  and  therefore  it  must  be 
set  aside.  That  involves  the  affirmance  of  the 
Lord  Ordinary's  findings  in  fact,  and  the  pro- 
nouncing of  a  decree  as  Lord  Shand  proposes. 
It  also  involves  this,  that  the  names  of  Mr 
Uatheaon's  executors  must  be  placed  on  the 
rsgister.  It  is  a  hard  case  unquestionably  in  the 
circamstances,  and  if  I  could  see  my  way  to  any 
other  cotirse  which  would  save  Mr  Matheson's 
representatives  from  the  loss  which  this  will  lead 


to,  I  should  be  very  glad  to  adopt  it,  bnt  having 
regard  to  the  nature  of  the  transaction,  I  see  no 
ground  for  relieving  them  to  any  extent  at  pre- 
sent. I  sympathise  very  much  in  the  suggestion 
that  Lord  Shand  has  thrown  out  as  to  the  ques- 
tions that  may  hereafter  occur.  If  this  question 
had  been  raised  by  the  shareholders  alone,  and 
were  not  a  question  with  creditors,  there  are 
certain  Vords  in  the  statute  which  appear  to  me 
to  give  the  Court  a  power  of  considering  that 
class  of  question,  because  the  shareholders  were 
equally  to  blame  in  what  was  done.  Bat  these 
qnestions  do  not  arise  here,  and  frhen  they  do 
arise,  the  consideration  as  to  how  far  justice,  and 
equity  may  not  require  some-modification  of  the- 
proposals  which  may  be  made  with  a  view  to  the 
demands  that  may  arise  in  the  circumstances 
is  a  matter  upon  which  I  can  give  no  opinion  in 
the  meantime. 

LoBD  Adah — With  reference  to  the  first  ques- 
tion here,  I  think  upon  the  authorities  and  npon 
the  reason  of  the  case  there  can  be  no  doubt 
that  the  sale  must  be  reduced  and  set  aside, 
because  I  think  it  was  a  clear  and  absolute 
nullity — a  sale  which  the  company  bad  no  power 
whatever  to  enter  into.  Therefore  upon  that 
point  I  concur  with  Lord  Shand,  and  the  sale 
being  a  nullity  I  should  have  thought  that  it 
followed  almost  as  a  matter  of  course  that  Mr 
Matheson's  representatives  should  go  upon  the 
register.  But  it  has  been  urged  to  us  that 
the  words  of  the  35th  aection  of  the  Companies 
Act  of  1862  apply,  viz.,  that  the  Court  may,  if 
satisfied  of  the  justice  of  the  case,  make  an  order 
for  the  rectification  of  the  register.  In  this  case 
I  am  satisfied,  on  the  grounds  stated  by  Lord 
Shand,  that  it  is  in  accordance  with  the  justice 
of  the  case  that  the  representatives  should  go 
upon  the  register ;  and  I  do  not  think  it  is  neces- 
sary to  consider  what  the  force  of  these  words 
in  the  85th  section  is,  because  I  am  satisfied,  in 
any  view  of  the  case,  that  the  register  must  be 
rectified  by  the  representatives  going  on  it.  But 
it  is  obvious  that  after  they  are  put  upon  the 
register  questions  may  arise  as  to  the  liability  to 
calls,  and  as  to  interest.  On  these  matters  I 
reserve  my  opinion, 

LoBD  Peesident — I  concur  with  all  your  Lord- 
ships in  holding  that  the  judgment  of  the  House 
of  Lords  in  Trevor  v.  Whitworth  necessarily 
rules  this  case  so  far,  and  that  we  must  hold,  upon 
that  authority,  that  the  sale  of  shares  by  Mr 
Matheson  to  the  company,  and  the  acceptance 
of  that  transfer  by  the  company,  was  a  nullity. 
With  regard  to  the  special  circumstances  of 
the  case  which  have  been  founded  on  by  Mr 
Matheson's  executors,  the  lapse  of  time  during 
which  Mr  Matheson's  name  has  been  off  the 
register,  and  the  conduct  of  the  company  in 
dealing  with  these  shares  as  no  longer  belonging 
to  him,  and  so  forth,  I  can  only  say  that  I  have 
never  been  able  to  understand  how  a  statutory 
company  can  confirm  a  nullity,  and  if  they 
could  not  by  direct  resolution  confirm  a  nullity, 
I  do  not  see  how  that  can  be  done  rehvi  etfaeiit. 
Acquiescence  is  nothing  at  all  unless  it  amount 
to  confirmation  or  be  equivalent  to  confirmation, 
and  if  it  be  impossible  for  a  statutory  corporation 
to  confirm  a  nullity  by  direct  resolution,  it  cer- 
tainly cannot  do  it  in  any  other  way.     The  jadg. 
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ment  proposed,  I  think,  ib  quite  right  in  so  far 
as  we  advance  a  step  further  than  the  Lord  Ordi- 
nary in  the  redaction  has  done,  and  prononnoe 
decree  of  redaction,  and  also  pronounce  decree 
for  repayment  of  the  price  paid  to  Mr  Matheson 
by  the  company,  £254,  lis.  But  the  other  qaes- 
tion  which  is  raised  both  by  the  conclusions  of 
redaction  and  by  the  application  of  the  Uqaida- 
tor  is  a  question  of  noTelty,  and,  I  think,  of  Tery 
great  importance,  ana  it  is  one  upon  which 
hitherto  we  haye  heard  no  argument.  Whether 
your  Lordships  will  be  inclined  to  remit  the  bear- 
ing of  that  to  the  Lord  Ordinary  in  the  reduc- 
tion, or  to  the  Lord  Ordinary  in  the  liquidation, 
or  to  keep  it.  here  aqd  dispose  of  it  directly,  I  am 
not  disposed  to  offer  any  yery  confident  advice, 
bat  that  would  require  to  be  determined  before 
we  adjust  the  terms  of  our  interlocutor.  If  the 
parties  find  themselyes  in  a  position  to  negotiate 
npon  this  subject,  we  might  allow  the  matter  to 
stand  oyer.  On  the  other  hand,  if  there  is  no 
prospect  of  any  settlement,  perhaps  the  best  plan 
would  be  to  remit  the  matter  to  the  Lord  Ordi- 
nary in  the  redaction,  for  it  is  more  directly  and 
properly  raised  there  than  anywhere  else. 

In  the  action  of  rednotion  the  Conrt  pro- 
nonnced  this  interlocutor :  — 

"The  Lords  having  considered  the  re- 
claiming-note  by  Mrs  Alexa  Urqnhart  or 
Matheson  and  others  (Matheson's  tmstees 
and  exeontors)  against  Lord  Trayner's  inter- 
locator  dated  10th  March  1888,  and  heard 
coansel  for  the  parties.  Adhere  to  said  inter- 
locator  :  Kefuse  the  reclaiming-note,  and  de- 
cern in  terms  of  the  redactive  conclusions  of 
the  libel :  also  decern  against  the  defenders 
for  payment  to  the  pursuers  of  the  sum  of 
£254,  lis.  lOd.  sterling,  with  interest  there- 
on at  the  rate  of  five  per  centum  per  annum 
from  the  date  of  citation  to  this  action  till 
paid,  reserving  all  questions  of  expenses." 

On  the  report  of  Lord  Einnear,  the  Court 
ordered  the  names  of  the  respondents  Cthe  tms- 
tees) to  be  placed  on  the  list  of  contributories  as 
prayed  for,  but  reaerved  the  question  of  the 
respondents'  liability  for  calls,  and  remitted  to 
the  Lord  Ordinary  to  hear  parties  therein. 

Coansel  for  the  Defenders  (Beclaimera)  in  the 
Action,  and  Respondents  in  the  Note— -Sir  C. 
Pearson — 0.  S.  Dickson.  Agents — Home  &, 
LyeU,  W.S. 

Counsel  for  the  Pursuers  (Respondents)  in  the 
Action,  and  the  PetitioneVa  in  the  Note — D-P.    I 
Mackintosh — Salvesen.    Agent —  J.  Smith  Clark,    | 
S.S.O. 


HIGH  COURT  OF  JUSTIOIAEY. 


Monday,  December  10. 

(Before  the  Lord  Jastice-Oeneral,  the  Lord  Joa- 
tice-Clerk,  Lord  Mare,  Lord  Tonng,  Lord 
Adam,  Lord  Lee,  Lord  Einnear,  Lordl^ayner, 
and  Lord  Well  wood.) 

H.  M.  ADVOCATE  V.  SWAN. 

Juttieiary  C<ua— Criminal  Procedure  {SeoUand) 
Act  1887(50  and  61  Viet.  cap.  35),  teea.  2,  6, 
arid  8,  and  Schedule  A — Indieiment — Bde- 
vancy —  Omitu'on  of ' '  Falsely  and  Fraudulently" 
from  Indictment — SpeeiJiecUion. 

The  Criminal  Procedure  (Scotland)  Act  1 887, 
sec.  6,  enacts  that  "it  shall  not  be  necessary  in 
any  indictment  to  specify  by  any  nomenjurit 
the  crime  which  is  charged,  but  it  shall  be 
suflScient  that  the  indictment  seta  forth  facts 
relevant  and  sufficient  to  constitate  an  indict- 
able crime. "  Sec.  8  enaets  that ' '  it  shall  not 
be  necessary  in  any  indictment  to  allege  that 
any  act  of  commission  or  omission  therein 
charged  was  done  or  omitted  to  be  done 
'wilfully'  or  'maliciously,'  or  'wickedly 
and  feloniously,'  or  'falsely  and  fraadn- 
lently,'-  ...  or  to  use  any  similar  -words 
or  expressions  qualifying  any  act  chsirged, 
bat  such  qualifying  allegation  shall  be  im- 
plied in  every  case  in  which,  according  to  the 
existing  law  and  practice,  its  insertion  woold 
be  necessary  in  order  to  make  the  indictment 
relevant." 

J.  S.  was,cb.irged  before  the  High  Conrt 
of  Justiciary  on  an  indictment  which  bore. 
"  the  chargn  against  you  is  that,''  time  and 
place  specilied,  "you  did  pretend  to  3.  H. 
that  you  were  the  son  of  a  farmer  in  Aber- 
deenshire, and  po<i8essed  of  a  sum  of  money 
amoanting  to  £1900  in  the  Orand  Tronk 
Eailway,  and  that  yon  were  abont  to  receive 
payment  of  said  money,  and  did  tbns  iodnoe 
him  to  give  you  credit  to  the  amount  of  £46, 
98.  9d.,  which  you  failed  to  pay,  and  had  no 
intention  of  paying."  Objection  was  taken 
to  the  relevancy,  pn  the  ground  (1)  that' the 
acts  charged  were  not  alleged  to  have  been 
done  falsely  and  frandolenUy,  and  (2)  that 
the  libel  did  not  specify  the  advantage  or 
benefit  which  the  panel  obtained  by  the  nse 
of  the  false  and  fraudulent  pretences. 

The  Court  (Lord  Young  expressing  no 
opinion)  held  that  the  qualifying  allegations 
enumerated  in  section  8  of  the  Criminal 
Procedure  Act  are  to  be  implied  in  all  cases 
where  without  them  the  indictment  would 
fail  to  set  forth  facts  relevant  and  sufficient 
to  constitute  an  indictable  crime,  and  that 
the  words  "falsely  and  f randnlently" mast 
be  implied  to  qualify  the  word  "  pretend"  in 
the  indictment,  and  accordingly  replied  the 
first  objection,  but  tuttained  the  second 
objection. 

Case  of  Dingwall  v  H.M.  Adooeate,  May 
2G.  1888,  15  B.  (J.C.)  69,  overruled. 

Que»(ix>n  ( per  Lord  Adam  and  Lord  Ein- 
near) —  Whether  an  indictment  would  be 
relevant  which  might  be  read  to  charge  one 


Digitized  by 


Google 


an.  Adr.  T.  tfwan.  1 
J>ee.  10, 1888.      J 


The  ScotUah  Law  Beporter.—Fol  XXVI. 


193 


or  othar  of  a  Tariety  of  crimes  according  aa 
one  or  other  of  the  qaalifying  allegaliona 
aet  forth  in  section  8  of  the  statute  were 
read  into  it? 
The  CriminBl  Procedure  (Scotland)  Act  1887  (50 
and  51  Vict.  cap.  35)  provides  as  follows : — 
8ec  2.  "  All  prosecutions  for  the  public  interest 
before  the  High  Oonrt  of  Justiciary,  and  before 
the  Sheriff  Court  where  the  Sheriff  is  sitting  with 
a  jury,  shall  proceed  on  indictment  in  name  of 
Her  Majesty's  AdToeate,  and  in  all  cases  in  which 
by  the  existing  law  and  practice  such  prosecutions 
proceed  on  criminal  letters,  indictment  shall  be 
nsed  instead  thereof,  and  such  indictment  may 
be  in  accordance  with  the  forms  contained  in 
Schedule  A  appended  to  this  Act,  or  as  nearly  con- 
form thereto  as  the  circumstances  permit,  and 
shall  be  signed  by  Her  Majesty's  Advocate  or  one 
of  bis  deputes,  or  by  a  procurator-fiscal,  and  the 
words  '  by  authority  of  Her  Majesty's  Advocate' 
shall  be  prefixed  to  the  signature  of  such  pro- 
curator-fiscaL "  Sec.  5.  "It  shall  not  be  neces- 
sary in  any  indictment  to  specify  by  any  Turmen 
jurit  the  crime  which  is  charged,  but  it  shall  be 
sufficient  that  the  indictment  sets  forth  facts 
relevant  and  saffloient  to  constitute  an  indictable 
crime."  Sec.  8.  "  It  shall  not  be  necesaary  in  any 
indictment  to  allege  that  any  act  of  commission 
or  omission  therein  charged  was  done  or  omitted 
to  be  done  'wilfully' or  'maliciously, 'or  'wickedly 
and  feloniously,'  or  'falsely  and  fraudulently'  or 
'knowingly,'  or  'culpably  and  recklessly,'  or 
'negligently,' or  'in  breach  of  duty,' or  to  use 
sneb  words  as  'knowing  the  same  to  be  forged,' 
or  '  having  good  reason  to  know, '  or  '  well  know- 
ing the  same  to  have  been  stolen,'  or  to  use  any 
similar  words  or  expressions  qualifying  any  act 
dtarged,  but  snch  qualifying  lUIegation  shall  be 
implied  in  every  case  in  which,  according  to  the 
existing  law  and  practice,  its  insertion  would  be 
necessary  in  order  to  make  the  indictment  rele- 
vant" Tho  following  example  of  indictment 
ocenra,  inter  alia,  in  Schedule  A,  viz. — "You  did 
pretend  toKorah  Omond,  residing  there,  that  yon 
were  a  collector  of  subscriptions  for  a  charitable 
society,  and  did  thus  induce  her  to  deliver  to  yon 
one  pound  one  shilling  of  money  as  a  sub- 
scription thereto,  which  you  appropriated  to 
your  own  use." 

James  Swan  was  indicted  before  the  High 
Court  of  Justiciary  on  lOtb  December  1888.  The 
indictment  against  him  bore  — "  The  charge 
against  yon  is,  that  on  7th  November  1887,  and 
on  various  subsequent  occasions  between  said 
date  and  October  1888,  at  the  bouse  in  Harbour 
Street,  Stranraer,  occupied  by  John  Hamilton, 
pnblican,  yoa  did  pretend  to  the  aaid  John 
Hamilton  Uiat  yon  were  the  son  of  a  farmer  in 
Aberdeenshire,  and  possessed  of  a  sum  of  money 
amonnting  to  £1900  in  the  Orand  Trunk  ^Railway, 
and  that  you  were  about  to  receive  payment  of 
the  said  money,  and  did  thus  induce  him  to  give 
yon  credit  to  the  amount  of  £46,  9s.  9d.,  which 
yoa  fuled  to  j>ay,  and  bad  no  intention  of  pay- 
mg. 

Counsel  for  the  panel  objected  to  the  relevancy, 
on  the  ground  (1)  that  the  acts  charged  were  not 
alleged  to  have  been  done  falsely  and  fraudulently, 
and  (2)  that  the  libel  did  not  specify  the  ad- 
vantaige  or  benefit  which  the  panel  obtained  by 
the  use  of  false  and  fraudulent  pretences. 

vou  zxvi. 


Argued  for  the  panel — The  indictment  did  not 
set  forth  facts  relevant  and  sufficient  to  consti- 
tute an  indictable  crime.  There  was  no  relevant 
averuieut  of  false  representation — H.  M.  Advo- 
cate V.  WiVieringUm,  June  17, 1881,  ♦  Coup.  476, 
per  Lord  Justice-General,  486.  The  word  "pre- 
tend" did  not  imply  false  and  fraudulent  pre- 
tence in  its  ordinary  signification,  and  it 
bad  no  special  legal  signification.  In  dubio  no 
criminal  meaning  would  be  attached  to  an 
ambiguous  word  in,an  indictment— .H.  M.  Adto- 
eate  v.  Kerr,  November  26,  1860,  8  Irv.  627. 
The  only  objections  to  this  argument  must  be 
founded  on  the  Criminal  Procedure  Act  It 
might  be  said  (1)  that  by  virtue  of  sec.  8  of  that 
Act  the  qualifying  words  "  falsely  amd  fraudu- 
lently "  were  implied  ;  and  (2)  that  the  schedule 
of  the  Act  gives  to  the  word  "  pretend  "  the 
meaning  of  "  falsely  pretend."  Neither  of  these 
objections  could  prevail.  Section  5  of  the  Act 
required  in  every  indictment  words  relevant  and 
sufficient  to  constitute  an  indictable  crime. 
Section  9  must  be  read  in  the  light  of  the  provi- 
sions of  section  6.  It  could  not  be  contended 
that  words  which  were  essential  to  the  statement 
of  a-  crime  in  the  major  proposition  under  the 
old  practice  did  not  fall  under  the  requirements 
of  section  6.  In  the  following  cases  occurring 
prior  to  the  Act  indictments  were  rejected  on 
account  of  the  omission  of  snch  essential  words — 
Jamet  MilUr,  November  24.  1862,  4  Irv.  288 
(threatening  letters) ;  Mackemie  and  Whyte, 
November  14,  1864,  4  Irv.  570  (indecent  ex- 
posure) ;  MUne  and  Barry,  April  8  and  9,  1868, 
1  Gonp.  28  (administering  drugs)  ;  Kerr,  Novem- 
ber 26,  1860,  S  Irv.  627  (exposnre  of  infant) ; 
PhiUpi,  April  23,  1863,  4  Irv.  885  (using  sword)  ; 
Raey.  Linton,  December  11,  1874,  8  Coup.  67 
(presenting  cheque  where  no  ftmds).  Section  8 
did  not  remove  the  necessity  for  such  words  as 
were  held  to  be  essential  to  relevancy  in  these 
cases.  The  class  of  expressions  to  which  section 
8  applied  were  such  as  were  in  use  to  be'inserted 
in  the  minor  proposition  nnder  the  old  law,  and 
the  absence  of  which  rendered  the  indictment 
irrelevant,  but  which  did  not  require  to  appear 
in  the  statement  of  the  crime  in  the  major. 
Were  the  words  "falsely  and  fraudulently  "  to  be 
struck  out  of  an  old  indicttuent,  such,  for  ex- 
ample, as  the  indictment  in  WiVieririgton,  supra, 
there  would  still  remain  not  only  the  major  pro- 
position setting  forth  the  crime,  but  a  speciflo 
statement  in  the  minor  of  the  representations 
made,  and  of  the  actual  state  of  the  facts  show- 
ing the  falsity  of  these  representations.  Section 
8  must  be  read  subject  to  the  condition  enacted 
by  section  5,  viz. ,  that  there  are  set  forth  facta 
relevant  and  sufficient  to  constitute  an  indictable 
crime.  Any  argument  based  upon  the  schedule 
to  the  Act  was  disposed  of  by  the  decision  of  the 
majority  of  the  Oonrt  in  the  case  of  DingwaU, 
May  26,  1888,  16  B.  (J.O.)  69.  The  indictment 
was  further  irrelevant  from  want  of  speciScatioD. 
All  that  was  said  was  that  someone  was  induced 
"to  give  credit."  That  statement  conveyed  no 
information  as  to  the  nature  of  the  crime.  This 
defect  could  not  be  cured  by  amendment  — 
Criminal  Procedure  Act  1887,  sec.  70  ;  Mae- 
donald,  February  29,  1887,  15  B.  (J.O.)  47. 

Argued  for  the  Lord  Advocate — The  first  ob- 
jection stated  was  met  by  the  provisions  of  sec- 
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tion  8  of  the  Act.  That  section  provided  that 
the  words  ' '  falsely  and  f randnlently  "  shall  be 
implied  in  every  case  in  which,  according  to  the 
existing  law  and  practice,  their  insertion  would 
be  necessary  in  order  to  make  the  indictment 
relevant.  The  words  implied  by  that  section 
were  not  mere  expletives.  They  were  words 
going  to  the  essence  of  the  crime.  The  operas 
tion  of  this  section  was  not  exclnded  by  section 
6.  The  two  sections  most  be  read  together. 
This  view  was  confirmed  by  a  reference  to  the 
examples  in  the  schednle.  In  the  schedule 
applicable  to  forgery  and  culpable  homicide,  for 
example,  words  which  went  to  the  essence  of  the 
crime  had  to  be  supplied  by  section  8.  The 
example  of  indictment  applicable  to  the  present 
case  was  that  of  "  Norah  Omond."  Tbe  present 
indictment  was  in  accordance  with  tbe  form  there 
given.  The  public  prosecutor  was  by  section  2 
authorised  to  prosecute  upon  indictments  framed 
in  accordance  with  the  forms  in  the  schedule,  or 
as  nearly  conform  thereto  as  the  circumstances 
permitted.  It  could  not  be  contended  that  an 
indictment  so  framed  was  not  relevant.  Autho- 
rities cited  —  R.M.  Advocate  v.  Parker  and 
Barrie,  November  5  and  6,  1888,  26  B.L.K.  39  ; 
H.M.Advoeaiey.  Madeod  and  ifaekeneie.iisiy  14, 
1888,  before  Lord  Trayner  (not  reported). 

With  reference  to  the  second  objection,  coun- 
sel moved  to  be  allowed  to  amend  the  indict- 
ment. 

At  advising — 

LoBD  Justicb-Olkiuc — I  am  not  able  to  hold 
this  indictment  to  be  relevant  in  its  entirety,  as 
in  my  opinion  the  statement  of  the  result  of 
tbe  inducements  alleged  to  have  been  held  out 
by  the  accused  is  not  sufficiently  specific.  I 
think  the  panel  is  entitled  to  know  what  the 
things  ware  which  he  is  alleged  to  have  obtained 
upon  credit — whether  money,  clothing,  or  board 
and  lodging,  or  whatever  they  may  have  been, 
and  that  it  is  not  sufficient  to  say  titat  a  person 
was  induced  to  give  him  credit  to  a  certain 
amount.  Upon  that  ground  I  am  of  opinion 
that  the  indictment  is  irrelevant,  and  would  pro- 
pose to  your  Lordships  so  to  hold. 

The  indictment,  however,  has  been  brought 
before  this  Court  principally  on  another  point — 
a  point  of  general  law — npon  which  it  is  right  that 
we  should  give  our  opinion,  seeing  that  it  has 
already  been  dealtwith  in  a  previouscase,  in  which 
there  was  a  difference  of  opinion  upon  the  bench, 
I  mean  the  case  of  DingwaU,  which  has  been 
quoted  to  as  in  argument.  This  question 
arises  upon  that  part  of  the  charge  which  speci- 
fies what  was'  done  by  the  prisoner,  and  which 
constitutes,  according  to  the  statement  of  the 
proseoutor,  the  inducement  upon  which  credit 
was  given.  The  indictment  sets  forth  that  the 
aceused  did  "pretend  "  certain  things,  and  "did 
thus  induce  ....  to  give  you  credit,"  and  it  is 
said,  on  tbe  part  of  the  accused,  that  this  is  an 
irrelevant  statement,  inasmuch  as  the  word  "pre- 
tend" does  not  of  itself  necessarily  imply  a  false 
pretence,  and  that  words  such  as  "falsely  and 
fraudulently  "  should  have  been  set  forth  in  the 
indictment  in  order  to  make  it  relevant.  He 
contended  that  the  words  "  falsely  and  fraudu- 
lently "  are  not  qualifying  adjectives  merely,  and 
that  although  section  8  of  the  Oriminal  Procedure 
Act  1887  says  that  such  words  need  not  be  in- 


lerted  in  the  libel,  bat  are  to  be  implied,  that 
section  refers  only  to  words  of  style  of  an  ex- 
pletive ohaiaoter,  and  does  not  apply  when  the 
words  are  essential  t«  describe  a  crimiiuJ  act 
It  is  said  that  these  words  are  of  the  essence  of  s 
charge  of  falsehood,  fraud,  and  wilful  imposi-' 
tion,  without  which  the  indictment  sets  forUi  no 
crime  at  all. 

It  is  obvions  that  the  main  intention  of  the  Act 
was  to  put  an  end  to  tbe  syllogistic  form  of  in- 
dictment which  contained  major  and  minor  pro- 
positions, the  major  proposition  setting  forth 
that  a  certain  thing  or  course  of  action  was  a 
crime,  and  the  minor  accusing  the  prisoner  of 
having  done  what  was  named  in  the  major  by 
doing  certain  acts  described  in  the  snlwamptiMi 
which  the  prosecutor  -alleged  amounted  to  tiie 
crime  named  in  tbe  major  proposition.  The 
object  in  view  in  the  passing  of  the  Criminal  Pro- 
cedure Act,  in  so  far  as  it  reutes  to  the  tibellmg  of 
the  charge,  was  to  bring  tiie  indictment  down  to 
a  statement  of  acts  done,  leaving  it  to  the  judge 
to  direct  the  jury  what  crime  was  constituted  by 
these  acts  if  the  jury  find  them  to  have  beeo 
committed.  It  was  not,  however,  the  intention 
of  the  Act  of  Parliament  that  the  accused  should 
not  be  able  to  imply  from  the  words  of  the  in- 
dictment that  a  crime  according  to  the  law  <A 
Scotland  bad  been  committed.  But  the  Act  by 
its  dauses,  and  by  the  illustrations  in  the  achedole, 
indicates  that  in  the  ordinary  case  the  statement  by 
the  prosecutor  is  to  be  limited  practically  to  acta 
done.  The  only  eases  in  which  anything  farther 
is  required  are  (1st)  those  in  which  the  acta  done 
must  be  followed  by  certain  conseqaenoes  in 
order  to  constitute  the  crime  charged ;  and  (Snd) 
those  oases  in  which  the  nature  of  the  crime  may 
vary  according  to  the  state  of  mind  of  the  perpe- 
trator, being  either  a  directly  malicions  state, 
or  one  culpable  in  a  minor  degree  only.  An  in- 
stance of  the  first  is  the  case  of  crime  by  bodily 
violence.  The  consequence  in  the  case  of  vio- 
lent assault  might  be  death  or  injury.  It  is 
necessary  in  such  a  case  to  state  whether  death 
or  only  injury  resulted.  An  instance  of  the 
second  class  of  cases  is  the  crime  of  fire-raising, 
where  there  may  be  a  oriminal  intent,  or  only  a 
culpable  fault.  The  prisoner  therefore  in  cases 
of  fire-raising  is  entitled  to  have  information 
whether  his  offence  is  alleged  to  have  been  dons 
by  him  "wilfully,"  or  only  " oulpi^bly  and  reck- 
lessly. "  With  the  exception  of  these  two  claaaes 
of  cases,  I  know  of  no  class  of  crime  in  reference 
to  which  it  is  necessary  under  this  statute  and  its 
schedule  to  do  more  than  to  state  the  acta  which 
are  alleged  to  have  been  done. 

Now,  this  indictment  states  in  the  first  part  of 
it  the  acts  done  by  the  accused,  and  it  is  to  this 
part  of  it  that  the  Act  of  Parliament  appUes. 
The  Act  provides  rales  for  the  instmotion  of 
the  prosecutor  boMi  by  clause  and  schedule. 
Section  2  gives  to  the  pablio  pioaeeotor, 
and  to  the  public  prosecutor  alone,  be  it 
observed,  the  right  to  use  the  forms  provided 
by  the  schedule,  and  if  he  do  use  the  forms,  and 
does  not  in  doing  so  commit  a  breach  of  the  Act 
otherwise,  he  makes  a  relevant  indiotment.  In 
the  present  case  he  has  followed  the  forms  con- 
tained in  the  schedule,  and  I  am  unable  to  see 
how  it  can  be  said  that  he  has  not  framed  a  rele- 
vant charge  under  the  statute.  But  in  addition 
to  following  the  form  provided  in  the  schedule, 
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and  in  the  act  of  doing  m  he  hai  taken  advantage 
of  aeotion  8.  I  think  that  the  Legislatare  in 
passing  that  olanse  vished  to  make  it  plain 
that  Uie  abaenee  of  snoh  words  as  are  set 
forth  in  that  olanse — ■''wickedly  and  feloniously" 
— "falsely  and  frandnlently,"  ko. — from  the 
sehednle  was  an  absence  which  was  intended  by 
Parliament.  It  has  been  said  that  these  and  the 
other  qnahfying  allegations  in  section  8,  which 
are  declared  to  be  no  longer  necessary  in  an 
indictment,  and  are  to  be  implied  in  every  case 
in  which  they  were  necessary  under  the  existing 
law  and  praotioe  for  the  parpose  of  making  a 
televant  indictment,  are  mere  expletives  or 
epithets,  and  that  the  olanse  is  not  to  be  read  as 
applying  where  the  words  are  essential  to  set  forth 
the  oriimnaUty  of  the  acts  done.  I  do  not  under- 
stand that  argument  when  applied  to  a  statnte 
which  expressly  provides  that  the  words  are  to 
be  implied  whenever  they  are  necessary  to  make 
the  indictment  relevant.  I  entirely  dissent  from 
^that  view,  and  am  of  opinion  that  the  Act  in- 
*  tends  that  whether  as  expletives  or  as  essential 
parts  of  the  charge — as  in  this  case  I  think  they 
are — the  words  are  to  be  implied  and  not  set  forth 
upon  the  face  of  the  indictment. 

In  the  old  form  of  indictment  the  question 
whether  certain  facts  amoiinted  to  a  crime  by 
defrauding  depended  ou  the  use  of  certain  words. 
"Falsely  and  fraudulently"  were  necessary  in  the 
old  form  to  the  relevant  setting  forth  of  the  crime 
of  falsehood,  fraud,  and  wilful  imposition.  Insome 
cases  these  and  such  like  words  were  used  only 
once,  in  others  more  frequently,  being  sometimes 
prefixed  to  each  statement  in  succession  in  the  nar- 
rative. But  whether  used  once  at  the  beginning 
of  the  narrative  of  the  subsumption  or  repeated 
oftener  the  allegation  contained  in  them  was 
eaaential,  and  their  absence  made  the  indictment 
irrelevant.  They  cannot  therefore  in  such  eases 
be  considered  as  mere  expletives,  but  are  of  tfae 
essence  of  the  charge,  and  the  statute  directs  that 
they  shall  be  read  into  every  indictment  where 
they  are  necessary,  not  to  make  the  indictment 
to  be  in  accordance  with  the  old  form,  but  to 
oonstitnte  what  would  have  been  an  irrelevant 
eharge  under  the  old  law  into  a  relevant  charge. 
I  think  it  is  plain  from  section  8  that  they  are 
BOt  to  he  left  out  when  they  are  mere  adjectives 
or  expletives  only,  but  are  to  be  left  out  always, 
the  direction  being  that  they  shall  be  implied 
whenever  they  are  essential  to  make  a  rele- 
vant charge.  It  becomes  more  plain  that  this 
is  BO  when  the  expressions  in  clause  8,  which  are 
not  adjectives,  are  considered.  Such  expressions 
as  "Imowing  the  same  to  be  forged,"  "well 
knowing  the  same  to  have  been  stolen,"  the  in- 
sertion of  which  is  declared  to  be  unueoesgary  by 
■ection  8,  are  in  no  sense  expletives  or  adjectives, 
but  are  essential  matters  to  be  proved  before  guilt 
can  be  affirmed.  Therefore  the  section  refers  not 
to  the  omission  of  non-essentials,  but  to  the 
omission  of  essential  matters,  with  the  declaration 
that  they  are  to  be  held  to  be  in  the  indictment 
by  implication.  It  is  to  be  noticed  that  the 
sehednle  oontains  forms  which  indicate  nothing 
eriminal  apart  from  the  implication  ordered  by 
section  8 — as,  for  example,  the  charge  of  causing 
death  by  collision.  On  the  other  hand,  no  example 
in  the  schedule  contains  such  words  as  are  in 
section  8  except  that  of  fire-raising,  and  the  words 
used  there  ate  not  used  for  the  purpose  of  bringing 


the  panel  to  the  bar  on  a  relevant  obarge,  but  for 
his  information  as  to  the  particular  quality  of  the 
acts  with  which  he  is  charged,  because  in  the  parti- 
cular case  there  are  alternative  crimes,  to  either  of 
which  the  words  of  the  narrative  are  applicable. 
It  is  to  inform  him  whether  the  more  heinous  or 
less  heinous  of  two  crimes  is  to  be  proved  against 
him.  The  use  of  these  words  in  that  specimen 
charge  in  the  schedule  is  just  the  exception  which 
proves  the  rule  instead  of  being,  as  is  suggested 
by  Lord  M'Laren  in  the  case  of  Dingwall,  an 
indication  of  what  should  be  done  in'other  oases, 

liOBD  Yocxo — I  eoDonr  with  the  Lord  Jnstioe- 
Olerk  in  thinking  that  this  indictment  is  irrele- 
vant, and,  I  suppose  in  accordance  with  what  will 
be  the  opinion  of  all  your  Lordships,  we  will  find 
it  so,  and  that  this  finding  will  bis  accompanied 
with  an  expression  of  opinion  upon  another  point 
which  has  been  argued  to  us,  and  upon  which, 
as  we  shall  dismiss  the  indictment  as  irrelevant, 
I  do  not  think  we  are  entitied  to  give  any  opinion. 
I  assume  that  this  indictment  would  be  relevant 
if  the  words  "  falsely  and    fraudulently  "  were 
inserted  before  the  word  "  pretend,"  and   the 
qnestion  is  whether  these  words  are  to  be  held  as 
inserted  by  the  provisions  of  section  8  of  the 
Criminal  Procedure  Act  1887.     Upon  this  ques- 
tion I  think  there  is  a  good  deal  of  difficulty. 
When  I  became  a  Judge  I  think  I  was  alone  in 
the  opinion  that  the  syllogistic  form  of  indict- 
ment, as  it  has  been  called,  was  inexpedient,  and 
that  it  should  be  discontinued.      I  remember 
indicating  that  opinion  upon  one  occasion,  and  it 
drew  from  my  brethren  the  strongest  condemna- 
tion.   I  thought  the  major  and  minor  proposi- 
tion and  subsumption  all  out  of  place.    I  thought 
it  was  an  evil  that  the  prosecutor  should  be  re- 
quired to  commit  himself  to  the  name  of  the 
crime  which  he  charged,  and  that  if  before  the 
trial  he  committed  an  error  in  naming  the  offence, 
calling    it  theft  instead  of    embezzlement,   or 
robbery  instead  of  theft,  the  ends  of  justice  should 
thereby  be  defeated.      Accordingly,  it  is  entirely 
in  accordance  with  my  opinion  that  the  syllo- 
gistic form  should  be  departed  from,  and  that 
the  Court  should  reserve  to  itself  to  put  a  name 
upon  the  offence  if  the  facts  amount  to  a  orimb 
at  alL    But  I  had  thought  that  it  was  so  obviously 
proper  that  the  prisoner  should  be  informed  of 
the  whole  facts  alleged  against   him,  and  that 
these,   upon  a  phun  and  simple  statement  of 
them,  should  amount  to  a  crime  by  the  law  of 
the  country,  that  it  was  with  a  feeling  at  least 
akin  to  surprise  that  I  saw  a  different  view  enter- 
tained by  others,  that  it  was  not  necessary  to  set 
forth  what  amounts  to  a  crime  in  law  in  plain 
and    simple  language,  but  tliat  it  was  enough 
to  set  forth  what  amounts  to  no  crime  at  all,  and 
imply  words  which  would  make  it  a  crime  if  read 
in.     The  question  is— and  it  was  marvellous  to 
have   it    seriously  argued — whether    the   words 
"  falsely  and  fraudulentiy,"  admitted  to  be  neces- 
sary to  the  charge,  should  be  omtted  or  put  in, 
or  whether  they  should  be  put  in  the  body  of  the 
indictment  or  upon  the  back  of  it.     I  asked  in  a 
former  case  if  any  reason  could  be  suggested  for 
habitually  omitting  them.      The  only  suggestion 
that  could  be  made,  and  the  only  suggestion  that 
occurred  to  me,  was  that  it  was  to  save  printing 
— the  expense  of  printing  the  words  ' '  falsely  and 
fraudnlentiy."     It  is  as  expensive  to  print  them 
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on  tbe  baok  of  the  indictment  as  in  the  body  of 
it,  and  if  economy  was  tbe  object — and  economy 
is  always  exceedingly  laudable  —  one  conld  gee 
many  other  tliinga  in  which  economy  of  that 
kind  might  be  promoted — "  The  Bight  Honour- 
able Jame8  Patrick  Bannerman  Robertson  " — all 
that  might  be  omitted,  it  wonid  save  a  good  deal 
of  printing,  what  we  are  really  interested  in  be- 
ing "Her  Majesty's  Advocate."  Then  it  is  re- 
quired by  that  economical  proTision  of  the  statute 
that  the  procnratpr-fiscal's  signature  should  be 
prefixed  with  the  words  "by  authority  of  Her 
Majesty's  Advocate."  Why  not  imply  that? 
That  is  printed,  but  it  is  a  great  object  to  save 
the  words  "falsely  and  fraudulently."  I  am  my- 
self Tory  much  disposed  to  try,  even  by  being 
ingenious,  to  read  the  statute  so  as  to  va&ke  it  in 
this  respect  sensible  and  useful.  It  may  not  be 
fatal  to  the  indictment  that  words  are  wrongly 
spelled,  or  that  there  is  false  grammar,  but  why 
persist  in  wrong  spelling  or  false  grammar  be- 
cause the  statute  says  that  no  objection  can  be 
taken  on  that  account.  Even  if  there  was  no 
objection  to  the  omission  of  these  words,  why 
appeal  to  the  whole  Court  to  save  the  expense  of 
printing  them  in  the  body  of  the  indictment 
rather  than  upon  the  back?  By  printing  them 
there  we  would  conform  to  the  rule  in  England, 
and,  so  far  as  I  know,  in  every  civilised  country, 
and  in  this,  prior  to  this  Act  of  Parliament,  that 
we  must  set  forth  in  the  plainest  and  simplest 
language  what  amounts  to  crime.  The  economy 
of  printing  is  not  to  save  any  possibility 
of  blunder.  There  is  no  donbt  the  words  to  be 
implied  are  printed  in  the  statute.  Put  them  in 
the  indictment  and  there  is  no  room  for  objec- 
tion. This  is  a  case  like  that  of  Dingwall,  where 
a  young  man  yrho  had  been  employed  in  a  bank 
in  Perth  as  a  clerk,  and  had  been  promoted  to 
the  position  of  nnder-teller  in  a  branch  of  the 
bank  in  Leith,  represented  to  a  piano-seller  that 
he  had  been  employed  as  a  teller  in  the  bank 
at  Perth,  and  was  promoted  to  a  similar  posi- 
tion in  the  bank  in  Leith,  and  thereby  obtained  a 
piano  on  the  three  years'  system,  and  immediately 
raised  money  upon  it  by  selling  or  pawning  it. 
I  held  that  be  had  there  been  guilty  of  a  crime, 
although  he  made  no  false  or  fraudulent  repre- 
sentation at  all.  He  used  the  property  in  a  dis- 
honest, criminal,  and  punishable  manner,  and 
the  case  was  represeuted  as  renlly  one  of  theft. 
The  prosecutor  argued  the  case  in  the  view,  which 
I  thought  quite  a  right  one,  that  if  a  man  intend- 
ing to  raise  money  by  selling  or  pawning  a  piano, 
hires  it  on  the  three  years'  system,  and  at  once 
turns  it  into  money,  he  is  guilty  of  a  crime 
although  he  has  made  no  false  representation  at 
all.  It  was  represented  as  really  a  case  of  theft, 
I  asked  why  it  was  not  charged  as  theft,  and  so 
submitted  to  the  jury  ?  But  it  was  charged  as 
falsehood,  fraud,  and  wilful  imposition,  and  the 
falsehood  represented  to  the  Oourt  consisted  in 
this,  thnt  whereas  he  was  only  a  clerk  in  a  bank 
in  Perth,  or  assistant-teller,  and  had  been  pro- 
moted to  an  assistant-tellersbip  in  the  bank  at 
Leith,  he  had  said  that  he  was  the  real  teller.  I 
thought  there  that  there  was  no  proper  charge  of 
falsehood,  fraud,  and  wilful  imposition  irrespec- 
tive of  the  words  "falsely  and  fraudulently."  I  do 
not  think  that  yon  will  find  that  the  serious  crime 
of  falsehood,  fraud,  and  wilful  imposition  is 
thought  to  consist  in  whether  a  man  was  the  son 


of  a  crofter  and  said  he  was  the  son  of  a  farmer, 
or  a  teller  in  a  bank  while  he  was  assistant-teller, 
or  such  trivial  distinction.  I  am  not  in  favour 
of  lengthening  the  lash  of  the  criminal  law. 
Publicans  and  others  may  be  left  quite  well  to 
take  care  of  themselves,  and  to  see  that  the  cus- 
tomer or  proposed  customer  does  not  deceive 
them  in  such  a  way.  Tbe  law  which  punishes 
the  obtaining  of  goods  upon  false  pretences  applies 
to  a  totally  different  case.  That  was  my  view  in 
the  case  of  DingwdO, — a  view  which  I  still  enter- 
tain. In  this  case  I  see  (be  greatest  diffionlty  in 
holding  that  the  indictment  is  relevant  without 
these  words  being  expreased.  I  do  not  think 
that  here  the  schedule  has  been  followed  in  fram- 
ing tbe  indictment.  Tbe  schedule  referring  to 
"Norah  Omond"  is  not  a  schedule  for  the  crime 
of  falsehood,  fraud,  and  wilful  imposition.  The 
schedule  does  not  give  forms  for  particular  crimes, 
but  forms  without  any  reference  to  known  crimes, 
and  in  this  respect  it  is  deficient.  I  am  not  for 
encouraging  prosecutors  to  omit  words  which  are 
necessary  to  the  criminality  of  what  they  charge 
merely  to  save  printing. 

As  to  tbe  latter  part  of  the  indictment  refer- 
ring to  the  result  of  the  false  representations,  I 
am  clearly  of  opinion  that  the  indictment  is  irrele- 
vant, and  I  think  the  proper  course  to  take  is  to 
find  the  libel  irrelevant  and  to  dismiss  it. 

LoBD  MtTBE — I  agree  with  the  liord  Justice- 
Clerk  on  both  of  the  objections  which  bava  been 
argued  to  the  Court,  and  on  the  general  question 
I  am  of  opinion  that  the  plea  which  was  stated 
in  the  Inferior  Court,  and  which  was  in  these 
terms  —  "  Tbe  indictment  is  irrelevant,  in 
respect  that  the  acts  charged  are  not  averred  to 
have  been  committed  falsely  and  fraudulently, 
and  do  not  constitute  a  crime" — is  intended  to 
mean  that  the  statement  in  tbe  indictment  does 
not  constitute  an  indictable  crime.  This  objec- 
tion is  met  by  referring  to  section  8  of  the 
Criminal  Procedure  Act  1887.  I  assume  that  if 
this  indictment  had  been  framed  in  the  old  form, 
and  the  words  "falsely  and  fraudulently"  had 
been  omitted,  it  would  have  been  held  irrelevant, 
but  by  section  8  their  omission  is  not  fatal  to  tbe 
indictment.  Section  8  provides — [Ri*  Lordship 
then  quoted  Vie  teetion}.  Therefore  it  is  not  neoes- 
saryito  use  these  words  "  falsely  and  fraudulently" 
or  any  such  qualifying  words  where,  according 
to  the  former  practice,  they  were  necessary  to  a 
relevant  indictment.  The  Act  of  Parliament  is 
very  precise  upon  this  point,  for  it  says,  "It 
shall  not  be  necessary  to  use"  them,  and  that  they 
"shall  be  implied"— not  "may  be,"  but  "shall 
be"  implied.  I  therefore  hold  that  by  interpret- 
ing this  section,  and  applying  it  to  this  indict- 
ment, we  have  a  relevant  indictment  in  so  far  as 
this  objection  is  concerned. 

I  am  also  of  opinion  with  the  Lord  Justice- 
Clerk  that  this  indictment  is  irrelevant  on  the 
ground  that  tbe  result  of  the  fraudulent  pretence 
is  not  sufficiently  set  forth. 

LoitD  AsAu — I  think  that  our  only  duty  is  to 
construe  the  statute,  and  accordingly  I  express 
no  opinion  on  the  question  whether  it  might  have 
been  otherwise  or  better  expressed.  I  proceed 
to  consider  whether  the  objections  to  this  indict- 
ment are  well  founded.  There  are  two  objec- 
tions.    One  of  them  raises  a  general  question ; 
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the  other  refers  to  the  manner  in  which  the 
result  of  the  false  representations  in  this  parti- 
onlar  ease  is  libelled  at  the  close  of  the  indict- 
ment. Now,  on  the  general  objection,  which 
relates  to  the  relevancy  of  the  allegation  as  to 
the  representations  made  by  the  prisoner,  I  could 
have  understood  its  being  enacted  that  while 
words  which  the  Legislature  held  unntcessary  to 
a  criminal  charge  should  no  longer  form  part  of 
indictments,  still  an  indictment  must  contain  a 
statement  of  all  that  is  necessary  to  constitute  the 
esaeutial  elements  of  a  crime.  But  it  is  clear  that 
this  Act  is  not  constructed  on  that  principle.  I 
think  that  Is  clear  beyond  doubt  when  we  look 
at  the  part  of  the  schedule  which  relates  to  the 
charge  of  uttering.  Section  8  provides  that  the 
Oourt  is  to  imply  the  qualifying  allegation  "  in 
every  case  in  which,  according  to  the  existing 
l«w  and  practice,  its  insertion  would  be  neces- 
sary in  order  to  make  the  indictment  relevant." 
I  think  that  clearly  means  that  you  are  to  imply 
not  merely  saperBuous  words  or  unnecessary 
words,  but  words  which  before  the  passing  of 
this  Act  would  have  been  essential  to  the  validity, 
of  the  indictment  My  opinion  is  quite  clear 
upon  that  point.  I  might  give  an  illustration  of 
it.  Suppose  we  had  here  at  the  bar  the  very 
■'Norah  Omond,"  with  reference  to  whom  the 
example  is  given  in  the  schedule,  charged  in  the 
very  words  of  the  schedule,  every  argument  which 
has  been  used  would  have  applied  to  that  case 
just  as  they  are  said  to  apply  to  this  case.  If 
that  be  so,  how  can  we  in  interpreting  this  Act 
of  Parliament  hold  that  these  words  are  irrele- 
vant and  insufficient,  and  that  the  objection  is 
good  here. 

But  while  I  am  ready  to  imply  any  qualifying 
allegations  that  may  be  necessary  to  constitute  a 
crime,  the  di£5.culty  may  still  arise  that  there  may 
be  cases  where,  if  certain  of  the  qualifying  alle- 
gations were  read,  they  would  constitute  one 
crime,  whilo  others  would  constitute  another 
crime.  There  is  an  example  of  that  provided  for 
in  the  schednle,  but  I  am  not  prepared  to  say 
that  there  may  not  be  others,  and  I  wish  to 
reserve  my  opinion  upon  the  question  whether 
in  such  a  case  there  would  be  a  relevant  indict- 
ment. 

I  wish  to  say  farther  that  I  think  it  is  quite 
right  and  proper  that  we  should  express  our 
opinion  upon  this  question  of  relevancy.  Two 
points  arise,  and  both  are  relevant  to  Uie  ques- 
tion. 

LoBD  IiEE — I  concur  in  thinking  that  this 
indictment  is  not  relevant  for  the  reasons  stated 
by  the  Lord  Justice-Clerk.  But  assuming  it  had 
been  su£3cient  in  that  respect,  I  am  of  opinion 
that  the  allegations  are  otherwise  relevant  and 
sufficient.  I  read  section  5  of  the  Act  along  with 
section  8,  and  so  reading  it,  I  am  humbly  of 
opinion  that  this  indictment  must  be  read  as  set- 
ting forth  that  the  accused  did ' '  falsely  and  fraudu- 
lently pretend,"  and  so  forth,  and  I  cannot  doubt 
that  it  is  so  far  relevant.  With  these  observations 
I  express  my  concurrence  in  the  opinion  of  the 
Lord  Justice-Clerk,  and  it  is  hardly  necessary  to 
say  that  I  reserve  my  opinion  in  any  such  case  as 
that  figured  by  Lord  Adam. 

LosD  KniNEAB— I  agree  in  what  has  been  said 
by  the  Lord  Justice-Clerk  and  Lord  Adam,  and 
have  nothing  to  add  except  that  I  agree  with 


Lord  Adam  both  in  his  opinion  and  reservation, 
and  that  I  should  have  great  difficulty  in  holding 
an  indictment  relevant  which  might  be  converted 
into  one  or  other  of  a  variety  of  crimes,  accord- 
ing as  you  read  into  it  one  or  other  of  a  variety 
of  phrases  set  forth  in  the  statute,  and  I  am  not 
satisfied  that  the  case  of  fire-raising  is  the  only 
possible  one. 

LoBD  Tbatnxs— The  question  which  arises 
here  arises  on  the  construction  of  the  Criminal 
Procedure  Act  1887,  and  it  occurs  to  me  that 
there  would  be  no  room  for  the  objection  stated 
had  it  .not  been  for  a  supposed  inconsistency 
between  sections  5  and  8  of  that  Act.  Had  we 
had  to  deal  with  section  8  alone  I  think  there 
would  have  been  no  question  that  we  are  bound 
to  supply  the  words  "  falsely  and  fraudulently," 
and  I  suppose  it  is  conceded  that  these  words,  if 
put  in,  would  have  made  the  indictment  good, 
except  as  regards  the  latter  part  as  to  which  your 
Lordships  are  all  agreed,  and  I  agree. 

It  is  said  here  as  in  the  case  of  DingreaU, 
which  I  uuderstand  is  being  reviewed  iu  this 
case,  that  what  is  required  to  make  a  good 
indictment  is  as  is  provided  by  section  6-^Ui» 
Lordfhip  quoted  tlie  uetion] — and  that  is  read  as 
meaning  this,  that  the  indictment  shall  in  itself, 
and  independent  of  any  help  from  section  8,  set 
forth  facts  relevant  and  sufficient  to  constitute  an 
indictable  crime.  Now,  I  think  it  is  impossible 
to  read  section  5  in  the  way  iu  which  the  panel's 
counsel  read  it,  or  in  the  way  in  which  it  was  read 
by  the  majority  of  the  Court  in  the  case  of  Ding- 
wM,  because  if  so  read  it  is  in  direct  inconsist- 
ency with  the  schedule.  If  there  is  a  way  of 
reading  the  statute  so  as  to  make  its  clauses  con- 
sistent, that  must  be  adopted.  Now,  if  section 
5  be  read  with  section  8,  and  with, the  illustrative 
schedules,  it  is  demonstrated  that  there  is  a 
relevant  indictment.  The  very  best  illustration,  I 
think,  which  could  be  given  of  the  meaning  of 
the  Act  is  afforded  by  the  schedule  indictment 
which  charges  the  uttering  of  a  cheque  which 
had  been  changed  from  £8  to  £80.  Upon  that 
schedule  form  no  one  could  entertain  the  opinion 
that  there  are  facts  relevant  and  sufficient,  because 
the  guilty  knowledge  is  altogether  wanting  ;  and 
indeed  in  that  form  there  is  nothing  said  or 
alleged  against  the  accused  except  such  as  is 
consistent  with  perfect  innocence.  But  if  you 
read  section  5  and  section  8  together  yon  find 
what  is  wanting.  The  law  implies  that  whatever 
kind  of  knowledge  or  motive  of  action  induced 
the  criminal  to  do  the  thing  complained  of  is  to 
be  inferred  as  matter  of  statement,  and  must  be 
proved  as  matter  of  fact  before  a  verdict  can 
follow. 

There  is  one  other  view  I  think  should  not 
altogether  be  overlooked.  The  purpose  of  the 
statute  was  to^simplify  procedure..  It  was  also 
intended  not  only  to  take  away  the  syllogistic 
form  of  the  old  indictment,  but  to  make  the  state- 
ment in  more  popular,  and  therefore  in  more  easily 
comprehended  language.  I  think  these  words 
of  qualification  were  left  out  because  they  were 
not  necessary  to  be  stated  for  the  information  of 
the  prisoner  or  of  the  jury. 

I  am  therefore  of  opinion  with  the  rest  of  your 
Lordships  that  this  indictment,  in  so  far  as  it 
refers  to  the  result  of  the  imposition,  is  irrelevant, 
and  yuoad  vltra  that  it  is  relevant. 
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Ijobd  WkliiWOOD— On  tha  indictment  before 
TIB  I  agree  with  the  Lord-Jastioe  Clerk  on  both 
points,  and  have  nothing  to  add. 

LoBD  JnsTiOB-GBNmLUi — In  the  state  of  yonr 
Lordship's  opinion  I  have  no  vote  in  this  matter, 
bat  I  think  it  right  to  indicate  that  my  opinion 
is  in  acoordanoe  with  that  of  the  majority  of  the 
Oonrt. 

The  Oonrt  repelled  the  objection  to  the  rele- 
vancy of  the  libel  stated  at  the  previoas  diet,  that 
the  acts  oharged  were  not  alleged  to  haye  been 
been  done  falsely  and  frandnlently,  bnt  in  respect 
that  the  Ubel  did  not  specify  tiie  advantage  or 
benefit  which  the  panel  obtained  by  the  nse  of 
false  and  frandolent  pretences,  fonnd  the  libel 
irrelevant  and  dismissed  the  prisoner. 

The  diet  was  deserted  pro  loco  et  tempore. 

Oonnsel  for  the  Grown— Wallace,  A.-D.  Agent 
— Grown  Agent. 

Counsel  for  the  Panel — M'Lennan  —  Koss 
Stewart    Agents —  > 
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Thursday,  December  27. 

(Before  the  Lord  Jostice-Clerk.) 

H.  H.  ADVOCATE  V.  HENDERSON. 

Juttieiary  Oatee — Criminal  Law  Amendment  Act 
1885  (48  and  49  Viet.  cap.  69),  tee$.  9  and  20 
— Rape — Evidence  —  Competenejf  of  Panel  at 
Witneu. 

Section  9  of  theOriminal  Law  Amendment 
Act  provides  that  "if  upon  the  trial  of  any 
indictment  for  rape  .  .  .  the  jury  shall  be 
satisfied  that  the  defendant  is  guilty  of  an 
offence  under  sections  3,  4,  or  6  of  this  Act, 
bnt  are  not  satisfied  that  the  defendant  is 
guilty  of  the  felony  oharged  in  snch  indict- 
ment, .  .  .  the  jnry  may  acquit  the  defen- 
dant of  such  felony,  and  find  him  guilty  of 
such  ofTenoe  as  aforesaid."  Section  20  pro- 
vides that  "every  person  charged  with  an 
offence  under  this  Act,  .  .  .  and  the  hus- 
band or  wife  of  the  person  so  charged,  shall 
be  competent  but  not  compellable  witnesses 
on  every  hearing,  at  every  stage  of  such 
charge,  except  an  inquiry  before  a  grand 
jury." 

A  person  charged  with  rape  tendered  him- 
self as  a  witness  at  the  trial.    HM  that   | 
section  9  does  not  entitle  a  jnry  to  convict 
a  person  charged  with  rape  of  any  of  the   ' 
statutory  offences  enumerated  therein  unless 
the  statutory  offence  is  charged  in  the  indict- 
ment, and  that  there  being  no  such  charge,    | 
the  accused  was  not  within  the  provisions  of  ' 
section  20. 
John  Henderson,  cattle-dealer,  Netherton  Farm, 
Langbank,  Benfrewshire,  was  charged  before  the 
Oircuit  Court  of  Justiciary  at  Glasgow  on  37th 


December  1888  on  an  indictment  which  set  forth 
"  that  on  8th  October  1888,  in  the  farm-house  of 
Gleddooh  Farm,  near  Langbank  aforesaid,  yon 
did  ravish  Elizabeth  Thomson,  honae-ke^wr 
there."  He  pleaded  not  guilty,  and  the  case 
went  to  trial.  Before  dosing  the  case  for  the 
defence  counsel  for  the  panel  tendered  him  as  a 
witness,  and  craved  to  be  allowed  to  examine 
him  in  his  own  defence,  founding  on  section  20 
of  the  Criminal  Law  Amendment  Act  1885(48 
and  49  Vict.  cap.  69).  That  section  provides — 
"Every  person  charged  with  an  effenoe  under 
this  Act,  or  under  section  48  and  sections  58  to 
65,  both  inclusive,  of  the  Act  24  and  25  Yiot. 
o.  too,  or  of  any  such  sections,  and  the  husband 
or  wife  of  the  person  so  charged  shall  be  com- 
petent but  not  compellable  witnesses  on  every 
hearing,  at  every  stage  of  such  charge,  except 
an  inquiry  before  a  grand  jury."  Section  9  of 
the  same  Act  provides — "If  upon  the  trial  of 
any  indictment  for  jape,  or  any  offenoe  made 
felony  by  section  4  of  this  Act,  the  jury  shall  be 
satisfied  that  the  defendant  is  guilty  of  an  offence 
under  section  8,  4,  or  6  of  this  Act,  or  of  an 
indecent  assault,  but  are  not  satisfied  that  the 
defendant  is  guilty  of  the  felony  charged  in  such 
indictment,  or  of  an  attempt  to  commit  the 
same,  then,  and  in  every  such  case,  the  jury  may 
acquit  the  defendant  of  such  felony,  and  find  him 
gnUty  of  snch  offenoe  as  aforesaid,  or  of  an 
indecent  assault,  and  thereupon  such  defendant 
shall  be  liable  to  be  punished  in  the  same  manner 
as  if  he  had  been  convicted  upon  an  indictment 
for  snch  offence  as  aforesaid,  or  for  the  mis- 
demeanour of  indecent  assault." 

Argued  for  the  panel — Section  9  of  the  Criminal 
Law  Amendment  Act  1885  gave  the  jury  the 
power  of  convicting  the  panel  of  various  offences 
under  that  Act  upon  the  present  indictment.  It 
followed  that  he  was  entitled  to  avail  himself  of 
the  provisions  of  section  20 — H.M.  Advocate  r. 
Barbour,  October  17,  1887,  1  White,  466. 

Argued  for  the  Lord  Advocate — The  panel  was 
not  "oharged  with  an  offence  under  the  Act," 
and  therefore  section  20  did  not  apply  to  bis 
case. 

At  advising — 

Lord  Jusnaa-Ci.XBK — This  is  not,  I  think, 
a  point  of  very  serious  difficulty.  The  prisoner 
here  is  not  charged  with  any  statutory  offence, - 
and  so  I  do  not  think  he  can  be  examined  as  a 
witness  on  his  own  behalf  under  section  20  of  the 
Criminal  Law  Amendment  Act  (48  and  49  Tict 
cap.  69).  That  section  allows  a  person  oharged 
with  an  offenoe  under  that  Act  to  be  examined  as 
a  witness  in  his  own  behalf,  but  that  is  not  meant 
to  apply  to  oases  where  the  panel  is  only  charged 
with  an  offenoe  at  common  law.  No  doubt 
section  9  of  that  Act  makes  it  possible  for  a 
panel  charged  with  the  crime  of  rape  to  be  con- 
victed of  one  of  the  statutory  offences  described 
in  sections  3,  4,  and  5  of  the  Act,  bnt  it  does  not 
mean  that  he  can  be  convicted  of  one  of  these 
statutory  offences  without  it  being  charged  in 
the  indictment.  It  has  always  been  necessary 
where  a  panel  is  oharged  with  a  statutory  offenoe 
for  the  prosecutor  to  libel  the  statute  under  which 
the  offenoe  is  charged,  and  I  do  not  think  the 
Act  was  meant  to  alter  that  rule.  It  would  be  a 
great  novelty  in  Scottish  practice  that  a  prisoner 
oharged  with  a  common  law  offenoe  should  be 
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ooDTioted  of  a  eiime  under  b  utaiiite, '  and  I 
oanoot  bold  that  section  9  of  the  Act  referred  to 
introdnoeB  snoh  a  novelty. 

It  ia  tme  that  nnder  a  anbgeqnent  Act — the 
Oiiminal  ProcednreAct  1887 — it  is  madepoaaible 
to  convict  a  man  of  an  attempt  to  commit  a  crime 
where  the  completed  crime  ia  charged.  Section 
61  proTidea  that  "attempt  to  commit  any  incHct- 
abla  crime  shall  itself  be  an  indictable  crime,  and 
nnder  an  indictment  which  charges  a  completed 
crime  the  person  accnsed  may  be  lawfully  oon- 
Tictad  of  an  attempt  to  commit  each  crime.  And 
the  latter  half  of  the  same  section  provides  that 
''nnder  an  indictment  which  charges  a  crime 
which  imports  personal  injury  inflicted  by  the 
person  accnsed,  resulting  in  death  or  serions 
injnry  to  the  person,  the  person  accnsed  may  be 
lawfiUly  convicted  of  the  assatdt  or  other  injari- 
ons  act,  and  may  also  be  lawfully  convicted  of  the 
aggravation  that  snch  assault  or  other  injurious 
act  was  committed  with  intent  to  commit  snob 
oiime."  That  is  quite  different  from  a  provision 
that  a  panel  charged  with  a  crime  at  common 
law  might  be  convicted  of  an  offence  under  a 
statute  without  that  statute  being  libelled,  and  it 
is  evidently  not  the  intention  of  the  Legislature 
to  introduce  such  an  innovation  by  that  section. 
That  this  is  so  is  very  clear  from  section  62  of 
that  Act,  whioh  provides  that  "where  any  act 
■et  forth  in  an  indictment  as  contrary  to  any  Act 
of  Parliament,  is  also  criminal  at  common  law, 
•r  where  the  facts  proved  under  such  an  indict- 
ment do  not  amount  to  a  contravention  of  the 
statute,  but  do  amount  to  a  crime  at  common 
law,  it  shall  be  lawful  to  convict  of  the  common 
law  crime. "  Now,  the  effect  of  that  section  is  to 
allow  a  prisoner  charged  with  a  statutory  offence 
to  be  convicted  in  certain  cases  of  a  crime  at 
eommon  law,  but  it  does  not  make  the  converse 
case  possible,  viz.,  that  a  panel  charged  with  a 
crime  at  common  law  should  be  convicted  of  an 
offence  under  a  statute.  It  has,  as  I  have  already 
said,  always  been  necessary  in  Scottish  practice 
for  a  prosecutor  who  proposes  to  charge  under  a 
statute  to  specify  that  statute,  and  the  Acts  to 
which  I  have  referred  do  not,  I  think,  change 
that  rule.  Consequently,  as  the  panel  here  is  not 
charged  with  any  offence  under  the  Statute  of 
1885  (48  and  49  Vict.  cap.  69),  he  cannot  have 
the  benefit  of  section  20  of  that  Act. 

The  Court  refused  the  motion. 

Counsel  for  the  Lord  Advocate — ^Duncan  Robert- 
son—A.  O.  M.  Mackenzie.  Agent — Procnrator- 
Fisoal  of  Benfrewshire. 

Counsel  for  the  Panel — Oomrie  Thomson — 
James  Reid.     Agent — W.  Bartlemore. 


COURT    OF    SESSION. 


Saturday,  December  22. 
FIKST    DIVISION. 

BRAND,  PETITIOKER. 
{Ante,  vol.  xxv.,  p.  332.) 

Parent  and  Child — Battard  —  Nomination  of 
Ovardian  by  Oie  Mother  —  Oompeteney  — 
Ovardianship  of  Infanti  Act  1886  (49  and  SO 
Viet.  cap.  27),  tee*.  2  and  S. 

Although  the  mother  of  a  pupil  bastard 
has  no  powei;  to  appoint  by  will  a  guardian 
to  him,  the  Court  gave  effect  to  her  wishes 
where  she  had  by  will  made  such  an  appoint- 
ment, being  satisfied  that  the  nominee  was 
in  a  position  to  attend  to  the  child's  welfare. 
The  mother  of  a  bastard  who  had  been 
placed  by  her  nnder  the  care  of  charitable 
persona  of  •  the  Protestant  faith,  having 
'  become  a  Boman  Catholic,  made  a  will 
appointing  a  person  of  the  latter  faith  her 
executor  and. the  tutor  of  the  bastard,  and 
expressing  a  desire  that  the  latter  should  be 
brought  up  a  Boman  Catholic. 

The  Court  being  satisfied  with  the  scheme 
proposed  by  the  executor  for  the  custody 
and  education  of  the  bastard,  gave  him  the 
custody  thereof,  notwithstanding  the  opposi- 
tion of  those  in  whose  care  the  child  had 
been  placed  by  the  mother. 
James   Brand,  contractor,   Olasgow,   presented 
this   petition  for  the  custody  of  John   Ingram 
Hammel,  who  was  born  in  April  1882,  and  was 
the  illegitimate  son  of  Ann  Hammel,  who  died 
at  the  Convent  of  the  Good  Shepherd,  Dalbeth, 
near  Olasgow,  in  October  1886.     While  residing 
at  the  Convent  Ann  Hammel  executed  a  settle- 
ment dated  Slst  August  1886,  by    which  she 
bequeathed  her  whole  means  to  Hr  Brand  in 
trust  for  her  son.    The  deed  further  provided  as 
follows: — "I  hereby  nominate,  constitute,  and 
appoint  the  said  James  Brand  to  be  my  sole 
executor,  and  to  be  tutor,  curator,  and  guardian 
to  my  said  son ;  and  being  a  Boman  Catholic 
myself,  it  is  my  desire  that  my  said  son   be 
brought  np  in  that  faith."    The  testator  left  no 
property. 

The  petitioner  averred  *  that  Ann  Hammel 
died  domiciled  in  Scotland,  and  that  he  accepted 
the  office  conferred  upon  him. 

In  May  1883,  to  allow  Ann  Hammel  to  enter 
lerrioe,  Uie  child  was  taken  care  of  temporarily 
by  the  respondents  Mrs  Flora  Shaw  and  Miss 
Flora  Shaw,  wife  and  daughter  of  Charles 
Shaw,  solicitor,  Wellington  House,  Ayr.  In 
1886  Ann  Hammel,  in  consequence  of  bad 
health,  and  by  the  aid  of  the  respondents, 
was  received  into  the  Convent,  and  feeling 
her  strength  failing  she  desired  to  make  arrange- 
ments for  her  child,  and  applied  to  the  re- 
spondents to  have  him  returned.  This  request 
was  not  complied  with,  and  Ann  Hammel 
accordingly  instituted  legal  proceedings  in  the 
Sheriff  Court  at  Ayr  to  compel  the  respondents 
to  restore  the  custody  of  the  child,  but  before 
these  proceedings  were  completed  she  died,  and 
the  petitioner  was  sistedas  pursuer  iu  the  action. 
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With  ref  erenoe  to  the  prooeedingB  in  this  action 
the  petitioner  averred  that  "after  protracted  pro- 
ceedings in  the  Sheriff  Oonrt  it  was  ultimately 
decided  by  the  Sheriff  on  29th  September  1887 
that  the  action  was  incompetent,  and  should  be 
dismissed.  This  interlocator  having  beenappealed 
by  the  present  petitioner  to  your  Lordships  the 
same  was  on  24th  February  1888  recalled,  and  it 
was  found  'that  the  compearing  parsuer Brand  has 
no  title  to  sue. '  This  judgment  was  pronounced,  as 
the  petitioner  nnderstands,  and  according  to  the 
terms  of  the  opinions  as  reported  in  15  B. 
449,  on  the  ground  that  the  mother's  title  to  sue 
the  conjoined  actions  was  personal  to  her  and 
intransmissible,  in  the  sense  that  no  one  conld 
take  np  and  continue  these  actions  after  her 
death,  and  that  the  petitioner,  in  order  to  carry 
out  the  mother's  wishes,  most  proceed  by  petition 
at  his  own  instance." 

The  petitioner  further  stated  that  he  was  not 
aware  where  the  child  was  beyond  the  cironm- 
stance  that  it  was  under  the  custody  of  the  re- 
spondents. He  had  made  arrangements  for  the 
dne  education  and  upbringing  of  the  child  in 
accordance  with  its  mother's  last  wishes,  and  he 
was  prepared  to  submit  to  the  Coart,  if  necessary, 
a  scheme  for  its  care  and  custody.  • 

It  was  further  contended  that  the  petitioner 
was  entitled  to  have  the  child  restored  and  de- 
livered to  him.  He  founded  on  the  right  of  the 
mother  at  common  law  to  the  custody  of  the 
ehild,  and  on  her  consequent  power  to  entrust 
him  with  the  care  of  the  child  after  her  death. 
He  also  founded  on  the  Guardianship  of  Infants 
Act  1886  (49  and  60  Vict.  c.  27),  and  the  power 
thereby  conferred  on  the  mother  of  any  pupil  to 
appoint  by  deed  or  will  a  guardian,  or  in  Scot- 
land a  tutor,  to  such  pupil  after  her  death.  In 
any  event,  and  if  there  should  be  no  technical 
title  either  by  statute  or  at  common  law,  the 
petitioner  submitted  that  the  Oourt  in  regulating 
the  custody  of  this  child  would  have  regard  to 
the  wishes  of  the  deceased  mother  as  expressed 
in  her  said  settlement. 

Answers  were  lodged  for  Mrs  Shaw  and  Miss 
Flora  Shaw,  who  averred  that  when  the  child  was 
given  into  their  custody  in  1883  the  arrangement 
was  understood  by  all  parties  to  be  a  permanent 
one ;  that  the  child  was  at  first  sent  to  a  home  in 
Kent,  and  thereafter  to  Aberlonr  Orphanage, 
where  it  at  present  was,  and  that  the  entire  ex- 
pense of  its  maintenance  was  defrayed  by  the 
respondent  Miss  Shaw.  They  further  averred 
that  Ann  Hammel  when  she  entered  the  Convent 
was  a  Protestant,  and  that  her  change  of  religion, 
the  legal  proceedings  taken  by  her,  and  the  testa- 
ment executed  by  her,  were  all  due  to  the  influ- 
ence to  which  she  was  subjected  in  the  Convent. 
Before  the  date  of  the  legal  proceedings  Ann 
Hammel  had  never  applied  either  verbally  or  in 
writing  to  have  her  child  removed  from  the  re- 
spondents' custody  and  transferred  to  Boman 
Catholic  supervision. 

Argued  for  the  petitioner — Although  there 
might  be  no  abstract  right  at  common  law  either 
to  the  father  or  mother  of  an  illegitimate  child 
to  nominate  a  guardian,  yet  the  authorities  showed 
that  in  the  case  of  the  father  the  Court  would  (if 
no  good  cause  was  shown  against  it)  give  effect 
to  his  expressed  testamentary  will — JohTitUme,  M, 
16,874;  WhitKn  v.  Speid,  May  28,  1826,  4  Sh. 
42  ;  Statntea  1655,   cap.  6,   and  1672,   cap.    2. 


Though  a  bastard  has  no  legal  father,  yet  the 
Court  has  always  given  him  the  advantage  of  any 
benefit  which  conld  be  derived  from  these 
statutes— H'd»(m,  March  10,  1819,  F.C.;  Kyle, 
Petitioner,  June  15,  1861,  23  D.  1104;  Stair, 
i.  6,  6 ;  Ersk.  i.  7,  2 ;  Bell's  Prin.  sec.  2071. 
But  the  Ouardianship  of  Infants  Act  1886 
materially  altered  the  common  law,  and  consider- 
ably extended  the  mother's  rights,  and  nnder 
sec.  3,  sub-sec.  1,  a  nomination  such  as  the 
present  became  competent  —  Macpherion  v. 
Leithman,  June  4,  1887,  14  B.  780.  This  Act 
applied  equally  to  illegitimate  as  well  as  to  legi- 
timate children.  The  interests  of  the  ehild, 
which  was  a  paramount  element  in  determining 
a  case  like  the  present,  would  be  equally  well 
attended  to  whichever  party  prevailed,  and  if 
the  Court  desired  some  determining  consideration 
they  found  it  in  the  express  wish  of  the  mother, 
especially  as  both  parties  here  derived  their  title 
from  bei—inre Agar-EUit,  10  L.B.,  Ch.  Div.  49. 

Argued  for  the  respondents — It  could  not  be 
disputed  that  if  the  mother  had  been  alive  she 
conld  at  once  have  recovered  the  child,  bnt  she 
eould  make  no  provision  to  regulate  its  custody 
after  her  death— Stair,  i.  6,  6.  In  the  cases 
cited  there  had  been  money  left  by  the  testator, 
in  addition  to  nomination  of  tutor,  and  that  made 
a  material  difference.  As  far  as  the  discretion  of 
the  Court  went  no  change  of  custody  should  be 
made  ;  the  proposed  change  would  not  be  for 
the  better;  the  advantage  of  the  child  was  the 
governing  consideration  of  the  Court,  and  it  was 
to  be  kept  in  mind  that  the  mother  had  given  the 
custody  of  this  child  to  the  present  respondents. 
Anything  done  thereafter  by  her  was  under  undne 
influence.  With  regard  to  the  Statute  of  1686, 
it  only  dealt  with  legitimate  children,  and  so 
did  not  apply  in  the  present  case. 

The  prior  proceedings,  so  far  as  they  bear  npon 
the  present  question,  and  are  not  narrated  above, 
are  referred  to  in  the  opinion  of  the  Lord  Presi- 
dent, in  which  also  are  quoted  the  material  sec- 
tions of  the  Guardianship  of  Infants  Act  1886. 

At  advising — 

LoBD  Pbestdxht — In  dealing  with  this  ease  it 
is  impossible  not  to  recognise  the  charitable 
manner  in  which  the  respondents  interfered  for 
the  protection  of  this  poor  woman,  who  is  now 
dead — to  protect  her  from  the  consequences  of 
her  own  misconduct.  But  while  that  is  an- 
donbtedly  so,  the  question  before  us  is  not  very 
much  concerned  with  considerations  of  that  kind. 
It  is  quite  conceded  on  both  sides  that  whatever 
is  to  be  done  in  providing  for  the  edncation  of 
this  child_  could  be  quite  well  done  by  either  of 
the  parties  before  your  Lordships.  Both  are 
unexceptionable  and  equally  trustworthy.  But 
there  is  one  part  of  the  case  which  involves  a 
question  of  law,  and  it  is  quite  necessary  that 
we  should  dispose  of  it  before  we  proceed  to  the 
other  considerations.  Now,  Ann  Hammel  when 
aha  was  in  Dalbeth  Convent  raised  an  action 
against  the  respondents  for  the  purpose  of  obtain- 
ing posssession  of  her  child,  which  had  been 
taken  charge  of  by  the  respondents,  and  at  the 
same  time  that  she  raised  that  action  she  exe- 
cuted a  will,  in  which  she  appointed  Mr  Brand, 
the  petitioner,  to  be  her  executor,  and  also  to  be 
the  curator  of  her  illegitimate  child.  That  action 
had  proceeded  a  certain  length  in  the  Sheriff 
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Oonrt  when  Ann  Hammel  died,  and  then  Mr 
Brand  proposed  to  sist  himself  as  porsaer  in 
place  of  the  deceased  under  the  title  which  he 
aaid  he  obtained  by  virtue  of  the  will  to  which  I 
have  referred,  and  the  judgment  which  was  pro- 
noonoed  when  he  proposed  to  sist  himself  as  a 
party  was  that  he  had  no  title  to  sne.  That  was 
on  the  ground,  as  the  petitioner  himself  sets  forth, 
that  the  mother's  title  to  sne  was  persontJ  to  her, 
and  intransmissible  in  the  sense  that  no  one  could 
conduct  and  continue  that  action  after  her  death, 
and  that  the  petitioner,  in  order  to  carry  out  the 
mother's  last  wishes,  must  proceed  by  petition 
at  bis  own  instance — I  do  not  think  that  the  last 
part  of  the  sentence  formed  any  part  of  the  judg- 
ment, but  it  may  be  perhaps  matter  of  inference, 
— and  accordingly  he  presents  this  petition  now, 
and  instead  of  basing  it  entirely  on  the  expressed 
wishes  of  the  deceased  Ann  Hammel,  he  asserts 
bis  right  under  the  will  to  the  office  of  guardian, 
and  that  he  supports  by  a  reference  to  the 
Qoardiansbip  of  Infants  Act  1886.  Now,  it 
appears  to  me  that  the  Act  referred  to  giyes  no 
title  whatever  either  to  the  mother  of  an  illegiti- 
mate child,  or  to  anyone  on  her  behalf,  in  her 
obild  which  she  had  not  possessed  at  common  law. 
In  short,  I  am  of  opinion  that  the  Act  does  not 
apply  to  the  mother  of  an  illegitimate  child.  The 
Sad  section  provides  that  on  the  death  of  the 
father  of  an  infaut  "the  mother,  if  surviving, 
shall  be  the  guardian  of  such  infant,  either  alone 
when  no  guardian  has  been  appointed  by  the 
father,  or  jointly  with  any  guardian  appointed 
by  the  father.  When  no  guardian  has  been  ap- 
pointed by  the  father,  or  if  the  guardian  or  guar- 
dians appointed  by  the  father  is  or  are  dead,  or 
ref ases  or  refuse  to  act,  the  Court  may,  if  it  shall 
think  fit,  from  time  to  time  appoint  a  guardian 
or  guardians  to  act  jointly  with  the  mother." 
And  the  3rd  section  provides  that  the  mother  may 
"  appoint  any  person  or  persons  to  be  guardian 
or  guardians  of  such  infaut,  after  the  death  of 
herself  and  the  father  of  such  infant  (if  such 
infant  be  then  unmarried),  and  where  guardians 
are  appointed  by  both  parents  they  shall  act 
jointly."  The  2nd  sub-section  of  that  section 
provides  that  the  mother  may  by  her  "will  pro- 
visionally nominate  some  fit  person  or  persons  to 
act  as  guardian  or  guardians  of  such  infant  after 
her  death  jointly  with  the  father  of  such  infant, 
and  the  Ckinrt  after  her  death,  if  it  be  shown  to 
the  satisfaction  of  the  Court  that  the  father  is  for 
any  reason  unfitted  to  be  the  sole  gaardian  of 
his  children,  may  confirm  the  appointment  of 
such  guardian  or  guardians"  appointed  by  the 
mother.  Now,  it  seems  to  me  that  throughout 
these  enactments  it  is  presumed  that  there  is  a 
father  of  the  child — a  father  whom  the  law  re- 
cognises, and  who  has  independently  of  this 
statute  certain  legal  rights  of  guardianship,  and 
that  it  applies  to  any  case  in  which  there  is  a 
father  having  snch  legal  rights — in  short,  it  ap- 
plies to  the  case  of  a  mothsr,  and  gives  certain 
rights  to  the  mother  in  competition  with  the 
rights  of  the  father  of  a  child  and  those  of  a  tntor- 
at-law.  Bat  in  the  case  where  there  is  no  father 
Vtai  the  law  can  recognise,  and  no  tntor-at-law, 
the  statute  can  have  no  application.  Indepen- 
dently of  the  statute  no  mother  has  any  right — 
either  the  mother  of  a  legitimate  child  or  of  an 
illegitimate  child — and  therefore  the  only  rights 
given  by  statute  to  the  mother  are  in  the  case  of 


the  mother  of  a  legitimate  child. 

Having  cleared  that  legal  difficulty  we  come 
now  to  consider  the  case  on  its  merits.  The  his- 
tory of  this  mother  is  told,  I  think,  very  clearly 
and  candidly  by  the  respondents  in  their  defences 
to  the  action  in  the  Sheriff  Court,  and  I  shall 
refer  to  two  or  three  of  the  statements  there  for 
the  purpose  of  endeavouring  to  explain  what  era 
the  considerations  to  be  kept  in  view  in  this 
matter.  After  Mrs  and  Miss  Shaw  had  taken 
charge  of  this  unfortunate  woman  and  her  child, 
and  had  provided  a  situation  in  service  for  the 
mother,  it  appears  that  she  again  lapsed  into 
criminal  courses,  and  she  was  found  to  be  in 
prison  in  Ayr.  But  the  respondents  go  on  to  say 
in  the  sixth  article  of  their  statement  of  facta  in 
the  Sheriff  Court — "  As  the  petitioner  was  very 
penitent,  and  was  wishful  to  be  sent  on  her  release 
from  prison  to  some  place  where,  as  she  could 
not  take  care  of  herself,  she  would  be  looked 
after  by  others,  Mrs  Shaw  obtained  her  admission 
to  a  Boman  Catholic  Institution  at  Dalbeth  called 
the  Convent  of  the  Good  Shepherd."  It  seems 
therefore  that  the  residence  of  Ann  Hammel  in 
this  Convent  was  brought  about  by  the  inter- 
position of  the  respondents  themselves.  They 
recommended  her  to  go  there,  and  provided  for 
her  admission.  It  was  arranged,  they  say,  "  that 
pursuer  was  to  remain  there  till  Mrs  Shaw  re- 
moved her.  The  pursuer  has  since  remained  in 
this  institution.  Under  the  influence  of  the 
religious  sisterhood  who  manage  this  institution 
the  pursuer  some  time  ago,  it  is  believed,  em- 
braced the  Boman  Catholic  faith."  Then,  in  the 
seventh  article  of  their  statements  they  say  that 
"daring  the  time  that  the  pursuer  has  resided 
at  Dalbeth  Mrs  Shaw  has  occasionally  visited  her, 
and  received  letters  from  her,  and  neither  verbally 
nor  in  writing  did  the  pursuer  prior  to  the 
said  action  being  raised  against  Mrs  Shaw 
ever  express  a  wish  for  the  custody  of  the  child, 
or  that  the  boy  should  be  taken  from  the  defen- 
der. On  the  last  occasion  Mrs  Shaw  saw  the  pur- 
suer prior  to  said  action  (which  would  be  in  or 
about  Jane  1886)  the  pursuer  stated  that  she  was 
desirous  of  leaving  the  institution.  On  the 
recommendation  of  the  Sisters  Mrs  Shaw  urged 
the  pursuer  to  remain  for  sometime  longer,  and 
Mrs  Shaw  promised  to  remove  her  when  she  was 
fitter  to  be  taken  away. "  And  then  in  article  B 
they  say  that  some  letters  received  by  Mrs  Shaw 
were  "  not  believed  to  be  in  accordance  with  the 
real  desire  of  the  pursuer,  or  sent  with  her  autho- 
rity, or  at  least  as  a  weak-minded  woman  she  is 
entirely  under  the  influence  and  direction  of  the 
nuns.  The  pursuer  has  never,  since  its  delivery 
to  the  defender,  taken  any  interest  in  her  child, 
and  the  defender  believes  and  avers  that  the  pre- 
sent proceedings  have  been  raised  without 
her  authority  and  consent,  and  that  if  left  to 
herself,  and  freed  from  the  influence  of  her  pre- 
sent surroundings,  she  will  totally  disclaim  them." 
Then  they  add — '*  The  pursuer  has  been  visited 
by  Mrs  Shaw  since  the  raising  of  the  action 
against  the  latter,  bat  as  the  interview  permitted 
was  in  the  presence  of  nuns  it  is  believed  that 
the  real  wishes  of  the  pursuer  could  not  be  ascer- 
tained. The  pursuer  stated  that  the  child,  if  re- 
turned to  her,  was  to  be  placed  under  the 
guardianship  of  a  Boman  Catholic  gentleman." 

Now,  I  think  the  effect  of  these  averments  is 
this,  that  when  Mrs  Shaw  and  her  daughter  reoom- 
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mended  that  Ann  Hammel  should  be  taken  into 
this  Convent  at  Dalbeth  they  miut  have  been 
rerywell  aware  that  in  such  a  position  she  would 
be  snbjeot  to  a  good  deal  of  religioaa  influence, 
and  they  admit  that  under  the  urgency  of  that 
inflaence  she  had  professed  the  Boman  Catholic 
faith,  and  had  before  she  died,  and  in  pnisnance 
of  that  profession,  execnted  the  will  by  which  Mr 
Brand  was  attempted  to  be  made  the  legal 
guardian  of  her  child.  Now,  in  these  oiionm- 
stanoes  it  does  not  appear  to  be  of  much  rele- 
vancy for  the  respondents  to  say  that  she  was 
under  the  pressure  of  very  strong  influence  in 
changing  her  religions  profession.  I  do  not 
doubt  ^at  |ig  so  in  point  of  fact.  I  do  not 
think  anybody  can  doubt  that  is  so.  In  all  snoh 
changes  it  is  a  matter  to  be  assumed  that  a  good 
deal  of  it  is  due  to  influence.  One  is  supposed 
to  understand  that  every  minist^  of  religion, 
and  probably  every  Christian  layman,  is  bound 
to  use  his  influence  to  persuade  those  who  come 
in  contact  with  him  to  embrace  what  he  believes 
to  be  the  true  faith,  and  if  the  profession  of  a 
particular  creed  is  to  be  oonstmed  as  a  mere 
sham  and  pretence,  and  not  the  real  impression 
of  the  person's  wish  or  belief  because  influence 
was  used,  I  am  afraid  we  should  require,  in  every 
case  of  the  kind,  to  make  inquiries  of  the  most 
troublesome  and  difficult  kind.  But  the  Court 
have  no  such  duty  laid  npon  them.  They  must 
accept  the  facts  as  they  find  them,  and  what  we 
find  in  this  case  is  that  this  woman  Ann  Hammel, 
before  her  death  and  daring  her  residence  in 
this  Convent,  professed  the  Boman  Catholic  faith, 
and  expressed  her  desire  and  wish  in  her  will 
that  her  child  should  be  brought  up  in  accord- 
ance with  Boman  Catholio  principles.  The  Dean 
of  Faculty,  on  behalf  of  the  petitioner,  put  the 
case  very  well,  I  think,  thus — He  said  all  other 
considerations  may  be  equal,  the  child  may  be  in 
perfectly  safe  hands  if  left  either  to  the  peti- 
tioner or  in  this  Convent,  the  well-being  of  the 
ohild,  its  material  prosperity,  its  health  and 
morals  will  be  equally  well  attended  to  in  the 
hands  of  whichsoever  party  it  may  fall  under,  but 
there  is  one  consideration  which  ought  to  weigh, 
and  that  is  the  expressed  wish  of  the  parent. 
Now,  the  mother  of  the  child  is  undoubtedly  the 
proper  custodier  of  that  ohild,  especially  when  it 
is  of  tender  years,  and  probably  if  Ann  Hammel 
had  not  died  she  would  have  saooeeded  in  the 
action  she  raised  in  the  Sheriff  Court.  I  do  not 
see  very  well  how  she  could  have  failed  to  obtain 
an  order  in  that  action  for  delivery  of  the  ohild. 
It  may  have  been  very  ungrateful  in  her  to  take 
that  course,  bnt  we  have  nothing  to  do  with  that. 
She  had  a  legal  right  to  do  so,  and  although  she 
had  no  legal  right  to  appoint  a  guardian  to  the 
ohild,  and  cannot  do  so  with  effect,  still  the  con- 
nection between  her  and  the  child,  both  natural 
and  legal,  is  snob  that  I  oannot  help  thinking 
that  her  expressed  wish  on  this  subject  ought  to 
receive  effect  unless  there  is  some  strong  reason 
to  the  contrary.  Therefore  I  am,  generally 
■peaking,  for  granting  the  prayer  of  this  peti- 
tion ;  but  I  understood  the  petitioner's  counsel  to 
say — and  to  say  very  properly — that  the  child  in 
reality  is  a  ward  of  this  Court,  and  that  they  will 
be  prepared  to  present  a  scheme  for  the  main- 
tenance and  education  of  the  child  to  be  approved 
of  by  the  Court,  and  if  that  course  is  followed,  I 
think  we  oan  settle  this  matter  without  further 
disonaaion 


I  Bnnd.  PetlUoDer, 
L     Dee.  22,  1888. 


LosD  Mtnta — I  am  of  the  same  opinion  u 
expressed  by  your  Lordship  on  all  these  points. 

LoBD  Seand — When  one  is  made  aware,  as  the 
Court  has  been,  of  the  circumstances  of  thia  case, 
he  must  be  satisfied  that  it  was  very  important 
for  Ann  Hammel,  the  mother,  and  for  the  diild 
itself,  that  they  found  such  friends  as  Mrs  and 
Miss  Shaw,  for  undoubtedly  both  the  mother  and 
child  have  received  great  kindness  at  the  hands 
of  these  parties,  and  it  is  dear  that  the  child  his 
been  fully  maintained  and  oared  for  by  them 
daring  the  last  five  years.  It  is  natural,  and  only 
natural,  that  in  such  circunutanoes  a  certain 
lively  interest,  and  indeed  attachment,  most  to 
some  extent  have  arisen  between  these  ladies  and 
the  child,  but  while  that  is  so,  it  is  the  case  that 
where  the  custody  of  a  child  is  taken  fnun  the 
parents,  or  from  some  natural  guardian,  it  can  only 
be  subject  to  this,  that  a  time  may  arise  when  that 
parent  or  guardian  may  assert  his  right,  to  which 
there  may  be  no  answer.  In  this  case  we  have  it 
clearly  shown  that  there  is  no  material  qaestion 
arising  as  to  the  interest  of  the  ohild  with  regard  to 
moral  or  physical  advantages.  It  cannot  be  said, 
on  the  one  hand,  that  if  the  child  were  left  in 
the  custody  of  Mr  and  Mrs  Shaw  it  would  laae 
great  advantages,  nor  can  it  be  said,  on  the  other 
hand,  that  if  the  child  be  delivered  up,  as  the 
petitioner  asks  it  shall  be,  it  will  suffer  disadvan- 
tage. In  the  one  case  its  education  will  go  on 
in  Aberlonr  Orphanage;  in  the  other  oase  it  will 
go  on  in  some  similar  home  under  the  charge  of 
the  petitioner,  bnt  it  wiU  be  educated  in  a  dif- 
ferent religions  behef.  I  assume  ofoontse  in 
saying  so  that  the  petitioner  now  offers  to  have 
a  scheme  prepared  and  approved  of  by  the  Gonrt, 
and  is  ready  to  assure  the  Court  that  that  scheme 
will  be  so  satisfactory  in  point  of  character,  and 
with  reference  to  the  duration  of  the  education 
that  will  be  given,  as  to  make  it  clear  that  the  child 
will  not  suffer  from  being  taken  out  of  the  care 
of  those  who  have  been  so  kind  to  it  That  be- 
ing so,  I  have  come  to  the  conclusion  that  there 
is  no  doubt  or  difficulty  in  this  case. 

I  think  the  only  other  element  in  the  case  is 
the  mother's  recorded  expression  of  what  she 
desired.  We  find  that  in  the  settlement  that  was 
executed  en  81st  August  1886  it  is  stated  by  the 
deceased  that,  being  a  Boman  Catholio  "  myself, 
it  is  my  desire  that  my  said  son  be  brought  up  in 
that  faith,"  and  she  nominates  and  appoints  Mr 
Brand,  who  is  known  to  be  of  that  religions  be- 
lief, to  be  the  curator  of  the  ohild.  Beferenee 
has  been  made  to  the  proceedings  and  statements 
in  the  action  in  the  Sheriff  Court.  Of  oonne 
they  go  to  confirm  what  has  been  stated,  and  so 
far  I  regard  them  as  satisfactory,  but  for  myself 
I  am  bound  to  say  that  if  there  had  been  nothieg 
of  the  kind  in  the  oase,  my  view  would  have  been 
precisely  in  the  terms  of  that  settlement.  I  agree 
that  of  conrse  we  must  see  that  the  settlement  in 
that  matter  really  records  the  wish  of  the  peiaon 
who  directs.  I  also  agree  with  what  your  Iioid- 
ship  in  the  chair  has  said  with  reference  to  the 
influence  that  may  have  induced  a  onange  of  the 
mother's  religions  belief.  It  is  true  this  Court  is 
entitled  to  inquire  in  a  question  of  property  u 
to  whether  a  person  has  been  in  a  weak  and  fainle 
state  of  mind,  and  when  he  executes  a  settlement 
whether  undue  influence  has  been  used  to 
deprive  that  person  of  property.     There  then  is 
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aome  intelligible  issue,  but  it  appears  to  me  it 
would  be  out  of  the  question  for  this  Court  to 
direct  inquiry  with  reference  to  what  ig  or  ia  net 
probable  in  reference  to  a  question  of  change  of 
religious  belief.  I  venture  for  myself  to  say  that 
where  there  was  a  change  of  faith,  although 
it  might  be  considered  sudden,  that  would  ma]te 
no  dUferenoe  on  my  opinion.  I  agree,  further, 
in  thinking  that  the  Onardianship  of  Infants  Act 
in  its  provisions  relates  entirely  to  the  guardian- 
ship of  legitimate  children,  but  nevertheless  the 
statute  is  not  in  my  opinion  to  be  altogether  laid 
aside  in  considering  this  case.  The  provisions  of 
the  statute  are  an  advance  in  determining  the 
propriety  and  expediency  of  giving  the  mother  a 
luger  power  of  guardianship  of  infant  c  hildren 
than  the  law  formerly  allowed  even  in  a  question 
with  the  father  or  his  representatives.  The 
reasons  of  the  provisions  apply  with  even  greater 
force  in  the  case  of  the  mother  of  an  illegitimate 
child,  because  the  law  recognises  no  competing 
light  in  the  case  of  a  putative  father  as  in  the 
case  of  the  parent  of  a  legitimate  child,  and  while 
the  Oourt  ought  not  and  cannot  by  judgmentalter 
the  existing  lav  as  the  Legislature  has  made  it,  it 
nevertheless  in  questions  such  as  the  present  will 
administer  it  writhin  temperate  limiis  so  as  to 
adapt  it  to  modem  views.  These  considerations, 
combined  with  the  fact  that  it  has  been  held  in 
the  case  of  MaepTienon,  which  was  cited  in  the 
course  of  the  argument,  that  the  mother  of  an 
illegitimate  child  during  her  life  has  an  absolute 
tight  to  the  cnstody  of  that  child,  are  in  my 
optaion  sufficient  to  show  that  the  Court  in  this 
ease  ought  to  give  effect  to  the  application  made 
by  the  petitioner.  The  mother  has  a  legal  right 
to  the  custody  of  ber  child  apart  from  the  right 
of  the  mother  of  a  legitimate  child  to  appoint  a 
guardian  to  it.  The  result  is,  that  effect  is  to 
be  given  to  the  direction  she  hss  left,  and  I  am 
content  to  pat  my  judgment  on  that  ground 
alone,  and  accordingly  I  concur  in  thinking  that 
the  application  should  be  granted. 

LoBD  Ad^k — I  think  this  case  comes  to  a  very 
narrow  point.  I  agree  with  your  Lordship  that 
the  petitioner  has  a  right  to  demand  custody  of 
this  child,  that  nobody  else  has  a  right  to  demand 
custody  of  it,  and  that  the  plan  which  the  Court 
proposes  to  adopt  is  the  best  in  the  circumstances. 
Now,  there  ia  no  question  here  abont  the  moral 
or  material  welfare  of  the  child.  It  is  ad- 
mitted on  both  sides  that  these  interests  will  be 
ta  well  attended  to  by  the  one  side  as  by  the 
other.  That  being  so,  it  appears  to  me  that  the 
two  conflicting  elements  of  the  case  are  these. 
On  the  one  side  there  is  the  fact  that  the  respon- 
dents have  now,  and  have  had  for  a  considerable 
time,  the  care  and  custody  of  this  child,  and  I 
cannot  say  that  that  is  not  a  circumstance  whidi 
vould  weigh  a  good  deal  on  my  mind  unless  a 
stronger  ease  were  made  out  on  the  other  side 
for  the  custody  of  the  child.  But  the  counter- 
vailing circumstance  on  the  other  side  is  the 
desire  of  the  mother.  Now,  I  myself  have  no 
doubt  that  we  have  the  deliberate  desire  of 
the  mother  expressed  in  her  settlement  as  it  is 
called.  I  have  as  little  doubt  that  that  was 
written  under  influence,  but  I  do  not  think  it  was 
written  under  what  in  any  sense  can  be  called 
vndne  influence.  I  ihink  that  a  person  in  the 
eironmstancesin  which  this  woman  was,  beooming 


an  inmate  of  a  Boman  Catholic  Convent  and 
associating  with  and  being  under  the  care  of 
Boman  Catholics,  was  subjected  to  an  influence 
which  resulted  in  a  change  of  religion.  I  am 
very  far  from  thinking  it  did  not.  Having 
become  a  Boman  Catholic  apparently  shortly 
before  the  raising  of  the  action  in  the  Sheriff 
Court,  it  was  a  very  natural  desire  for  her  to  ex- 
press that  her  child  should  be  brought  up  in  her 
own  faith,  and  in  the  custody  of  those  who  agreed 
with  her  in  that  faith.  Therefore  I  have  come 
to  the  conclusion  that  the  desire  which  this 
mother  expressed  was  her  desire,  and  not  brought 
abont  by  undue  influence  in  any  sense.  I^t 
being  so,  the  question  in  my  mind  is,  is  that 
expressed  desire  to  weigh  against  the  fact  that 
this  child  has  been  in  the  hands  of  the  respon- 
dents for  a  considerable  time,  and  has  been  well 
taken  care  of  ?  I  think  the  expressed  desire  of 
the  mother  is  a  matter  of  such  weight  that  it 
ought  to  be  given  effect  to  in  this  case.  I  have 
therefore  come  to  the  same  result  as  your  Lord- 
ships have  arrived  at. 

The  following  scheme  was  submitted  by  the 
petitioner  : — "  The  petitioner  having  in  view  the 
present  age  of  the  boy  John  Ingram  Hammel, 
and  the  manner  in  which  he  has  hitherto  been 
brought  up,  proposes  the  following  scheme  for 
his  further  education  and  upbringing  —  The 
petitioner's  proposal  is,  that  the  boy  should  be 
sent  for  a  year  or  two  to  a  junior  school  where 
he  will  be  under  the  charge  of  ladies,  and  be 
properly  prepared  for  his  ultimate  admission  to  a 
school  for  older  boys.  After  being  at  the  latter 
school  until  the  age  of  13  the  petitioner  proposes 
to  assist  the  boy  into  and  through  an  apprehtioe- 
ship  of  four  to  five  years'  duration  in  some 
trade  or  business  whereby  he  may  be  able  to 
support  himself.  The  petitioner  has  inquired 
and  considered  as  to  the  junior  and  senior 
school  respectively  most  suitable  for  carrying 
out  this  scheme  for  the  boy's  education,  with 
the  following  results : — 'The  junior  school 
which  the  petitioner  has  in  view  in  the 
first  place  is  the  boarding  school  for  little 
boys  attached  to  St  Elizabeth's  House,  Bnlling- 
hsm,  Hereford,  under  care  of  Sisters  of  Charity. 
The  terms  for  this  school  are  from  £16  to  £18 
per  annum.  The  sohool  for  older  boys  to  which 
it  is  proposed  that  the  child  should  be  sent  after 
his  preparation  at  the  said  junior  school  is 
St  Francis'  Home,  Shefford,  Bedfordshire.  This 
school  is  under  the  direction  of  the  Very  Bever- 
end  Canon  Collis,  and  the  ordinary  terms  are 
£25  per  annum  for  each  boy." 

The  Court,  on  the  petitioner  appending  a  note 
to  the  scheme  undertaking  to  find  caution, 
allowed  extract  to  proceed  on  caution  being 
found. 

Counsel  for  the  Petitioner — ^D.-F.  Maokintesh, 
Q.C.— Vary  Campbell— W.  Campbell.  Agent— 
W.  B.  Glen,  S.S.C. 

Counsel  for  the  Bespondents—  Sir  0.  Pearson — 
Maoonoohie.     Agenti^-J.  &  F.  Anderson,  W.S. 
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fBoTle  T.  C  ofOltagn, 
L         JnnelS,  U8S. 


Wednesday,  June  13. 

OUTER     HOUSE. 

[Lord  Trayner,  Ordiimry. 

LADY  MURIEL  BOTLE  V.  THE  EARL  OF 

GLASGOW  AND  OTHERS. 

Entail — Authority  to  Charge  Estate — Appoint- 
ment of  Curator  ad  litem  to  Pupil  Respondent 
— Entail  Amendment  Act  1848  (11  and  12 
Viet.  cap.  36),  see.  31 — Disentail — Provitioni 
for  Younger  Children— Entail  {Scotland)  Act 
1882  (45  and  46  Vict.  cap.  53),  see.  24. 

In  1883  an  heir  of  entail  in  possession  by 
petition  obtained  authority  to  charge  the 
entailed  estates  with  a  sum  of  £150,000. 
The  three  persons  called  as  next  heirs  ^eie 
his  eldest  daughter,  her  child — a  pnpil— and 
his  second  daughter,  also  in  pupiUarity.  One 
cnrator  ad  litem  was  appointed  to  the  two 
pupil  respondents,  and  be  ou  their  behalf 
granted  a  deed  of  consent  to  the  charge. 
By  his  marriage-contract  the  heir  of  entail 
made  certain  provisions  for  his  younger 
children,  the  amonut  of  which  depended  on 
the  amount  of  the  free  rental  of  Uie  entailed 
estates.  He  became  bankrupt,  and  in  1885 
conveyed  his  estate  to  trustees,  inter  alia, 
for  payment  of  his  creditors,  and  it  ap- 
peared in  the  settlement  of  his  affairs  that 
the  interests  of  his  second  daughter  as 
"younger  child"  had  been  prejudiced  by 
the  estates  being  charged  with  the  above 
sum.  She  raised  an  action  concluding,  inter 
alia,  for  declarator  that  this  charge,  and  the 
interest  thereon,  must  not  be  taken  into 
account  in  calculating  the  amount  of  her 
provisions,  or  of  her  security  therefor, 
and  for  reduction  to  that  extent  of  the 
decree  authorising  the  charge.  Held  that 
the  deed  of  consent  granted  on  behalf  of 
the  second  and  third  consenting  heirs  in  the 
application  of  1883  was  disconform  to  the 
requirements  of  section  31  of  the  Act  11  and 
12  Vict.  cap.  36,  in  respect  a  separate  cura- 
tor ad  litem  bad  not  been  appointed  to  each 
of  the  pupil  respondents,  and  decree  granted 
in  terms  of  the  above  conclusions. 

Cases  of  Hamilton,  Petitioner,  February  3, 
1853,  15  D.  871,  and  Halrymple,  Petitioner, 
July  10,  1857,  19  D.  964,  commented  on. 
By  antenuptial  contract  of  marriage  between  the 
defender  the  Earl  of  Glasgow,  then  the  Hon. 
George  Frederick  Boyle,  and  the  Hon.  Montagu 
Abercromby,  with  consent  of  her  curators,  dated 
dated  28th  and  29th  April  1846,  the  defender  the 
Earl  of  Glasgow,  inter  alia,  bound  and  obliged 
himself,  in  the  event  and  so  soon  as  the  succes- 
sion to  the  entailed  lands  and  estates  of  Hawk- 
head,  Crawfnrd-Lindgay,  and  Glengarnock  should 
open  to  bim,  to  grant  to  the  marriage-contract 
trustees  a  bond  or  bonds  of  provision  in  favour 
of  the  child  or  children  of  the  marriage  who 
should  not  succeed  to  the  entailed  estates  to  the 
fullest  extent  allowed  by  the  deeds  of  entail  of  the 
said  estates. 

The  Earl  of  Glasgow  succeeded  to  the  en- 
tailed estates  in  1869,  and  granted  a  bond 
of  provision  on  28th  July   L869  in  favour  of 


his  younger  children,  binding  himself,  and  the 
heirs  of  entail  succeeding  to  bim,  to  make  pay- 
ment to  bis  younger  children  at  the  time  of  his 
death  of  the  ordinary  Aberdeen  Act  proTisiong, 
or  failing  such  provision  being  sufficient,  then 
such  sums  as  were  to  the  fullest  extent  allowed 
by  the  deeds  of  entail.  The  Crawfurd-Iiindsaj 
and  Glengarnock  entail  authorised  provisione  to 
younger  children  by  way  of  an  annuity  not  ex- 
ceeding in  the  whole  5  per  cent,  of  a  capital 
equal  to  four  years'  rent,  to  be  restricted  if  there 
was  one  child  at  the  time  the  provision  became 
due  to  an  annuity  equal  to  5  per  cent,  on  the 
amount  of  one  and  a-half  years'  rent,  or  if  two 
younger  children  to  an  annuity  of  a  capital  equal 
to  three  years'  rent  The  Hawkhead  entail  autho- 
rised the  granting  of  provisions  to  younger  chil- 
dren not  exceeding  two  years'  free  rent  if  there 
was  one  child,  three  years'  free  rent  if  two  chil- 
dren, and  four  years'  free  rent  if  three  or  more 
children. 

On  21st  December  1882  the  defender  the  Earl 
of  Glasgow,  as  heir  of  entail  in  possession  of  the 
estates  of  Crawfurd-Lindsay,  Glengarnock,  and 
Hawkhead,  presented  a  petition  to  the  Gonrt  under 
and  in  terms  of  the  Acts  11  and  12  Vict.  cap.  36, 
as  amended  by  subsequent  Acts  38  and  89  Vict 
cap.  61,  and  45  and  46  Vict.  cap.  53,  for  autho- 
rity to  charge  the  said  entailed  lands  and  estates 
with  debt  to  an  amount  not  exceeding  £150,000 
sterling.  Lady  Gertrude  Cochrane,  the  lExcl  of 
Glasgow's  eldest  daughter,  her  daughter  Miss 
Louisa  G.  M.  Cochrane,  and  the  pursuer  Lady 
Muriel  Boyle,  the  Earl  of  Glasgow's  second 
daughter,  the  three  next  heirs,  were  called,  and 
appeared  as  respondents  to  the  petition. 

Section  31  of  the  Butherfurd  Act  (11  and  12 
Vict  cap.  36)  provides  that  "it  shall  be  compe- 
tent to  the  Court  of  Session,  where  any  heir  of 
entail  whose  consent  is  required  under  this 
Act  shall  be  under  age  or  subject  to  any  legal 
incapacity,  to  appoint,  in  the  course  of  any  appli- 
cation to  which  such  consent  is  required,  a  sepa- 
rate tutor  ad  litem,  or  curator  ad  litem,  or  cura- 
tor bonis,  or  other  guardian  to  each  such  party  ; 
and  snob  tutor  ad  litem,  or  curator  ad  litem,  or 
curator  bonis,  or  other  guardian  being  so  ap- 
pointed by  the  Court,  shall  be  charged  with  the 
interest  of  such  party  in  reference  to  such  appli- 
cation." 

Miss  Louisa  G.  M.  Cochrane  and  Lady  Muriel 
Boyle  were  both  in  pnpillarity,  and  the  Court 
appointed  one  curator  ad  litem  to  both  of  the  pnpil 
respondents  to  the  petition.  Lady  Gertrude,  with 
consent  of  her  husband,  and  the  cnrator  ad  litem 
appointed  to  Miss  Louisa  G.  M.  Cochrane  and  Lady 
Muriel  Boyle,  on  their  behalf,  granted  deeds  of 
consent  to  the  said  sum  of  £150, 000  being  charged 
on  the  estates,  and  after  sundry  procedure  the 
Lord  Ordinary  officiating  on  the  Bills  on  3rd  April 
1883  authorised  the  Earl  of  Glasgow  to  charge 
the  entailed  estates  as  prayed  for  in  the  petition. 
The  estates  were  so  charged. 

The  Earl  of  Glasgow  having  become  bankrupt 
on  6th  June  1885.  conveyed  bis  estate  to  George 
Auldjo  Jamieson,  C.  A. ,  Edinburgh.  andFrederick 
Pitman,  W.S.,  Edinbiugh,  in  trust,  inter  alia, 
for  payment  of  his  creditors. 

On  9th  February  1887  the  Earl  of  Glasgow 
obtained  the  authority  of  the  Court,  under  the 
Act  45  and  46  Vict.  cap.  63,  to  sell  the  estates 
of    Hawkhead,    Crawfurd-Lindsay,    and    Glen- 
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gamook,  and  they  were  sold  for  a  eumvia  snm, 
after  dedaoting  preferable  debts,  of  £300,782, 
78.  2d.  Sabseqaentl;  on  28th  April  1887  the  de- 
fender the  Earl  of  Glasgow,  with  consent  of  hia 
trustees,  present«d  an  application  to  the  Conrt, 
founding  upon  the  Entail  Acts,  for  anthorit;  to 
uplift  and  acquire  in  fee-simple  the  said  snm  of 
iS0O,782,  7s.  2d.,  which  had  been  consigned  in 
the  Union  Bank  of  Scotland  (Limited). 

By  section  24  of  the  Entail  (Scotland)  Act  1882 
(45  and  16  Yiot.  cap.  63)  it  is  prorided  that 
"where  proTisions  to  husbands,  wives,  and 
children,  annuities  or  terminable  charges,  are 
Beaared  upon  the  estate,  or  where  courtesy  or 
teroe  are  not  excluded,  due  provisien  shall  be 
made  under  the  anthority  of  the  Conrt  for  their 
payment  out  of  the  capital  or  income,  as  the  case 
may  be,  of  the  estate  or  fond  into  which  the  en- 
tailed estate  is  converted,  or  otherwise  to  the 
satisfaction  of  the  Court,  and  the  entailed  estate 
shall  thereafter  be  effectually  freed  and  dis- 
encumbered of  such  provisions,  annnities, 
charges,  courtesy,  or  terce  by  discbarge  to  be 
granted  by  the  persons  in  right  thereof,  or  by 
decree  of  the  Court  declaring  the  entailed  estate 
to  be  so  freed  and  disencumbered,  which  dis- 
charges or  decree  shall  be  recorded  in  the  appro- 
priate register  of  sasines." 

In  this  application  the  Earl  of  Olasgow  songht 
to  diminish  the  amount  of  the  provisions  to  be 
secored  to  his  younger  children  by  deducting 
from  the  rents  of  the  estates,  and  from  the 
revenues  of  the  realised  prices  of  the  lands  sold, 
the  interest  upon  the  aforesaid  bond  of  £150,000 
before  fixing  the  amount  of  these  provisions. 

The  Lord  Ordinary  officiating  on  the  Bills  on 
29th  July  1887  approved  of  the  instrument  of 
disentail  ezecated  by  the  said  defender,  and 
authorised  hioi  to  uplift  and  acquire  the  sum  of 
£U9,501,  being  the  balance  of  the  sum  of 
£300,782,  7s.  2d.  after  deducting  expenses  and 
prior  debts,  and  authorised  the  bank  to  pay  this 
sum  to  the  trustees  of  the  defender  with  the 
exception  of  the  sum  of  £28,905,  4s.,  which  had 
beeu  separately  consigned  in  bank  to  await  the 
decision  of  the  question  raised  in  this  present 
aotion. 

In  these  oironmstances  the  pursuer  Lady 
Muriel  Boyle  brought  the  present  aotion  against 
the  defender  the  Earl  of  Glasgow^  and  George 
Aoldjo  Jamieson  and  Frederick  Pitman,  his  trus- 
tees, and  also  against  the  Bight  Hon.  Lady  Gertrude 
Boyle  or  Cochrane,  and  Thomas  EL  F.  Cochrane 
and  Archibald  D.  Cochrane,  her  sons,  and  the 
Hon.  Thomas  H.  A.  E.  Cochrane,  as  adminis- 
trator-in-law  for  his  wife,  and  as  tutor 
to  Thomas  G.  F.  Cochrane  and  Archibald  D. 
Cochrane,  and  for  his  own  interest,  concluding, 
inter  alia,  tor  declarator  that  the  interlocutor  or 
decree  dated  3rd  April  1883  authorising  the  de- 
fender to  charge  the  entailed  lands  of  Crawfurd- 
Lindsay,  Glengamock,  and  Hawkhead  with  debt 
to  the  amount  of  £15O,0OOJ  and  for  that  end  to 
execute  in  terms  of  the  statates  a  bond  and  dis- 
position or  bonds  and  dispositions  in  security, 
(3)  the  bond  and  disposition  in  security,  following 
upon  this  interlocutor,  granted  by  the  defender 
the  Earl  of  Glasgow,  and  (3)  the  interlocutor 
and  decree  in  said  petition  dated  19th  April  1883 
approving  of  the  bond  and  disposition  in  security 
and  whole  proceedings— ought  not  to  be  taken 
into  accoant  in  fixing  the  amount  of  the  provi- 


siens  payable  to  the  younger  child  or  children  of 
the  defender  the  Earl  of  Glasgow,  or  in  calculat- 
ing the  snm  which  was  to  be  consigned  or  set 
apart  to  secure  the  said  provisions,  in  any  pro- 
ceedings for  sale  of  the  said  entailed  estates  or 
for  disentail  thereof,  or  of  the  price  obtained 
therefor  ;  and  that  in  a  question  with  the  defen- 
ders the  pursuer  was  entitled  to  have  the  maxi- 
mum amount  of  said  provisions  fixed,  and  the 
sum  to  be  consigned  calculated  and  ascertained, 
without  any  deduction  in  respect  of  the  said  snm  of 
£150,000,  and  as  if  the  said  interlocutors  had  not 
been  pronounced,  and  the  said  bond  and  disposi- 
tion in  security  had  not  been  granted,  or  as  if 
the  maximum  amount  of  said  provisions  had  been 
secured  on  the  entailed  estates  preferably  to  the 
said  sum  of  £150,000 ;  reserving  always  the  full 
force  and  effect  of  said  bond  and  disposition  in 
security  in  all  other  respects,  and  in  particular, 
reserving  to  the  creditor  or  creditors  therein, 
and  to  those  in  their  right,  all  their  rights  and 
preferences  under  the  said  bond  and  disposi- 
tion in  security,  and  all  that  had  followed  or 
might  follow  thereon,  as  if  the  decree  in  the  pre- 
sent action  had  never  been  granted ;  and  for 
reduction  of  the  foresaid  interlocutors  and  de- 
crees of  3rd  and  19th  April  1883  and  29tb  July 
1887,  but  in  so  far  only  as  might  be  required  to 
give  full  effect  to  the' foregoing  conclusions,  and 
under  the  reservations  above  expressed. 

The  pursuer  pleaded — "  (1)  In  respect  of  the 
obligations  contained  in  his  marriage-contract 
the  defender  the  Earl  of  Glasgow  was  in  1 883 
and  is  now  bound  to  make  provision  for  his 
younger  children,  as  set  forth  in  the  conolnsions 
of  the  summons.  (2)  In  respect  of  the  said  obli- 
gations, et  teparatim  in  respect  of  the  bond  of 
provision  libelled,  the  said  defender  was  and  is 
bound  to  secure  the  maximum  amount  of  younger 
children's  provisions,  by  trust  or  otherwise,  nn- 
diminished  by  any  sum  borrowed  or  to  be  bor- 
rowed by  him  on  the  security  of  the  fee  of  the 
estates,  and  the  pursuer  is  now  entitled  to  have 
a  sum  adequate  to  secure  that  amount  consigned 
or  set  apart  out  of  the  prices  of  the  lands  sold 
without  any  deduction  in  respect  of  the  interest 
of  the  sums  so  borrowed.  (3)  In  the  ascertain- 
ment of  the  rental  on  which  the  said  provisions 
are  to  be  calculated,  and  on  which  the  sum  to  be 
consigned  or  set  apart  as  aforesaid  is  to  be  fixed, 
the  pursuer  is  entitled  to  be  restored  against  the 
said  interlocutors  and  bond  and  disposition  in 
security  to  the  effect  concluded  for,  in  respect — 
1st,  That  the  borrowing  power  was  obtained  and 
exercised  by  her  father  in  defeat  of  the  marriage- 
contract  obligations  contra  fidem  tabularum 
nupUalum.  2nd,  That  said  power  was  obtained 
and  exercised  by  her  father,  who  was  her  adminis- 
trator-in-law,  in  proceedings  in  which  he  had  an 
adverse  interest  to  her,  to  which  the  pursuer  as  a 
younger  child  was  no  party,  and  in  which  the 
interests  of  the  yonuger  children,  as  such,  were 
not  rub  judiee,  or,  at  all  events,  were  not  repre- 
sented or  protected  in  any  way.  (4)  The  various 
proceedings  sought  to  be  reduced,  having  been 
carried  through  in  absence  of  the  pursuer,  and 
the  interests  of  the  younger  children  having  been 
unrepresented  therein,  the  pursuer  is  entitled  to 
have  decree  of  declarator  and  reduction  to  the 
effect  concluded  for.  (6)  The  procedure  in  the 
petition  referred  to  in  condescendence  6  having 
been  irregolor  and  disoonform  to  section  31  of 
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the  Act  11  and  12  Viot.  o.  86,  the  decree  and 
bond  and  diaposition  foUowicg  thereon  is  in- 
Talid,  and  should  be  set  aside  to  the  extent  and 
effect  oonclnded  for." 

The  defenders  pleaded—"  (1)  Re*  judicata  in 
lespeot  of  the  proceedings  in  the  said  petition  to 
charge  in  1888.  (2)  Proper  proyision  having 
been  made  in  said  proceedings  for  the  protec- 
tion of  the  pnrsner's  whole  rights  and  interests 
in  the  premises,  she  is  not  now  entitled  to  re- 
open any  of  the  qnestions  raised  and  adjadioated 
npon  therein,  {i)  The  said  sum  of  £160,000 
baring  been  validly  charged  on  the  fee  of  said 
estates,  the  yearly  interest  thereon  mast  be 
deducted  in  ascertaining  the  amount  of  free 
rental  on  which  the  said  provisions  fall  to  be  oal- 
cnlated.  (6)  The  pnrsner  is  not  entitled  to  have 
the  amoant  of  said  provisions  fixed  without  de- 
duction of  the  interest  of  said  debt  in  respect 
that  such  a  method  of  computation  would  give 
her  an  un  j  ust  preference  over  Lord  Glasgow's  other 
unsecured  creditors.  (6)  Assuming  that  the  pur- 
suer has  suffered  loss  through  failure  on  the  part 
of  Ijord  Glasgow  fully  to  implement  the  obliglb- 
tions  of  his  marriage-contract,  her  remedy  would 
be  to  claim  a  ranking  on  his  estate,  and  not  by 
way  of  declarator  and  reduction  as  now  sought" 

On  13th  June  1888  the  LordOrdinary(TBATNEB) 
pronounced  the  following  interlocutor  : — "Finds 
and  declares  in  terms  of  the  first  alternative  of 
the  first  conclusion  of  the  summons :  Finds  that 
the  deed  of  consent  granted  on  behalf  of  the 
second  and  third'oonsenting  heirs  in  the  applica- 
tion in  1883  at  the  instance  of  the  defender  the 
Earl  of  Glasgow  to  charge  his  estate  with  a  debt 
of  deiSO.OOO  referred  to  in  the  summons  was  dis- 
oonform  to  the  requirements  of  section  81  of  the 
Act  11  and  12  Vict.  o.  86 ;  Therefore  sustains 
the  6th  plea-in-law  for  the  pursuer:  Finds,  de- 
clares, and  reduces  in  terms  of  the  second  de- 
claratory oonclnsion,  end  of  the  conclusions  for 
reduction,  and  decerns,  &o. 

"  Opinion. — The  principal  question  to  be  de- 
cided in  this  case  is,  whether  in  ascertaining  the 
amount  of  the  provision  which  the  younger  chil- 
dren of  the  Earl  of  Glasgow  are  entitled  to  have 
imposed  as  a  burden  on  the  entailed  estates,  or  oh 
the  price  of  such  parts  thereof  as  have  been  sold, 
the  interest  payable  on  a  sum  of  £160,000  should 
or  should  not  be  deducted  ?  That  £150,000  was 
charged  on  the  entailed  estates  under  the  autho- 
rity of  the  Court,  as  stated  in  article  6  of  the 
condescendence. 

"Under  the  application  of  the  Earl  of  Glas- 
gow for  authority  to  uplift  and  acquire  in  fee- 
simple  the  price  derived  from  the  sale  of  certain 
parts  of  the  entailed  estates,  and  in  which  the 
question  now  under  consideration  was  also  raised, 
I  expressed  the  opinion  that  the  interest  of  the 
£150,000  ought  to  be  deducted  from  the  rents  or 
revenue  of  tibe  estates  before  fixing  the  amount 
of  the  younger  children's  provisions,  on  the 
ground  that  as  the  £150,000  had  been  validly 
charged  on  the  estates  the  interest  thereof  must 
be  treated  like  any  other  burden  affecting  the 
estates,  which  diminished  'the  clear  yearly  rent 
or  yearly  value  thereof  ...  to  the  heir  of  entail 
in  possession. 

"The  present  action  hag  been  brought,  inter 
cilia,  for  the  purpose  of  setting  aside  the  proceed- 
ings under  which  the  £1.50,000  was  authorised 
to  be  charged  on  the  entailed  estates,  in  so  far  ' 


as  those  proceedings  or  Uie  charge  theieby 
authorised  were  prejadioial  to  tha  pazsoer'i 
rights  in  a  question  as  between  her  and  Uie  Eari 
of  Glasgow. 

"It  appears  that  the  pnrsner  was  called  as  a 
party  to  the  application  for  authority  to  charge 
as  one  of  the  three  heirs  of  entail  next  in  sneoes- 
sion  to  the  Earl,  of  Glasgow  (the  petitioner), 
whose  consent  was  necessary  before  the  obargs 
conld  be  anthorisad,  the  other  heirs  called  being 
the  pursuer's  eldest  sister  Lady  Gertmde  Coch- 
rane, and  Miss  Louisa  G.  M.  Coohrane,  Ijady 
Gertmde's  daughter.  Both  the  pursuer  and  Mia 
Cochrane  being  under  age,  it  was  necessary  that 
a  ourator  ai  {tl«m  should  be  appointed  to  them  or 
each  of  them,  not  only  for  the  protection  of  their 
interests  under  the  applications,  but  in  order 
that  consent  to  the  application,  if  given,  sbould 
be  validly  given.  The  Lord  Ordinary  aocordingly 
appointed  a  curator  ad  litem  to  the  pnisner  and 
Miss  Cochrane,  who  consented  on  their  behalf  to 
the  burdening  of  the  entailed  estates  with  the 
debt  of  £150,000. 

"The  grounds  on  which  the  pnrsner  maintains 
her  right  to  set  aside  the  proceedings  above  re- 
ferred to  are  these  —  (1)  That  the  boirowiBg 
power  (under  wbieh  the  £150,000  was  borrowed 
and  charged  on  the  entailed  estates)  waa  obtained 
by  the  defender  '  in  defeat  of  the  marriage-<MHi- 
tract  obligations'  conceived  in  favour  of  bis 
younger  children  ;  (8)  that  said  power  was  ob- 
tained under  proceedings  to  which  the  pnrsner 
*  as  a  younger  child '  was  no  party  j  and  (3)  that 
said  proceedings  were  irregular,  and  diseonfoim 
to  the  provisions  of  the  Kntberf nrd  Act. 

"  With  regard  to  the  first  and  second  of  these 
grounds,  I  seriously  doubt  whether  they  eonld 
be  maintained  as  sufficient  or  relevant  for  setting 
saide  the  proceedings  oemplained  of  if  the  reg:n- 
larity  and  validity  of  these  proceedings  was  not 
otherwise  impugned.  On  the  assumption  that 
the  proceedings  were  regular,  and  not  open  to 
challenge  on  other  grounds,  the  pursuer  would 
find  it  very  difiSoult  to  get  the  better  of  the  eon- 
sent  deliberately  given  on  her  behalf  to  the 
measure  of  which  she  now  complains,  on  the 
ground  that  that  measure  was  in  violation  of  the 
provisions  of  her  father's  marriage-contraeL 
Nor  would  it  aid  her  very  much  to  say  that  what 
she  did,  or  others  did  for  her,  was  done  in  the 
character  of  an  heir  of  entail,  and  not  that  of  a 
younger  child,  because  the  knowledge  which  the 
heir  of  entail  bad  when  giving  the  consent  oonid 
not  be  separated  from  the  knowledge  had  at  the 
same  time  by  the  same  person  as  a  younger  child; 
the  characters  are  no  doubt  quite  separate  and 
distinct  in  law,  but  being  combined  in  the  same 
person,  the  knowledge  of  that  person  wonld  be 
her  knowledge  alike  in  either  character. 

"I  do  not,  however,  wish  to  decide  that  the 
grounds  of  reduction  I  have  referred  to  are  abso- 
lutely irrelevant,  and  it  is  not  necessary  that  I 
should  do  so  in  view  of  the  opinion  I  have 
formed  on  the  third  ground  pleaded  by  the  pur- 
suer. 

"That  ground  impugns  the  legality  and  regu- 
larity of  the  proceedings  in  question,  and  the 
sufficiency  of  the  consent  given  therein  by  the 
pursuer's  curator  ad  litem.  As  I  have  pomted 
out  already,  it  was  necessary  before  Lord  Glasgow 
could  obtain  authority  to  borrow  the  £150,000, 
and  to  charge  it  on  the  entailed  estates,  that  the 
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'eoQsent  thereto  of  the  three  next  heirs  of  entail 
shonld  be  obtained.  Miss  Cochrane  and  the  pnr- 
taer,  the  second  and  third  of  these  next  heirs, 
were  both  in  pnpillarity,  and  oonld  not  of  them- 
lelTeB  gire  any  consent,  and  a  cnrator  ad  litem 
was  appointed  to  them  by  the  Court,  who  granted 
the  necessary  consent  on  their  behalf.  It  is 
maintained  now  by  the  pursuer  that  the  consent 
so  giren  was  irregular  and  disoonf  orm  to  the  pro- 
Tisions  of  the  Rutherfnrd  Act,  and  that  being  in- 
TOfid  in  respect  of  such  irregularity  the  whole 
prooeedings  following  thereon  are  invalid,  and 
onght  to  be  set  aside,  in  so  far  at  least  as  they 
affect  any  question  between  the  pursuer  and  the 
defender.  In  this  oontention  I  think  the  pursuer 
if  right. 

"  The  81st  section  of  the  Butherfurd  Act  pro- 
vides that  '  it  shall  be  competent  to  the  Court  of 
Session,  where  any  heir  of  entail  whose  consent 
is  required  nnder  this  Act  shall  be  under  age  or 
Bobjeot  to  any  legal  incapacity,  to  appoint,  in  the 
couise  of  any  application  to  which  such  consent 
is  required,  a  separate  tutor  ad  litem,  or  curator 
ad  litem,  or  curator  Itonii,  or  other  guardian  to 
each  such  party ;  and  such  tutor  ad  Utem,  or 
ouiatoT  ad  litem,  or  curator  bonis,  or  other  guar- 
dian, being  so  appointed  by  the  Court,  shall  be 
charged  with  the  interest  of  such  party  in  refer- 
ence to  such  application.'  That  language  seems 
to  me  too  plain  to  admit  of  any  doubt  as  to  its 
meaning,  and  that  meaning  has  already  been 
judicially  detormined.  In  the  case  of  Hamilton, 
15  D.  371,  two  of  the  heirs  whose  consents  were 
required  were  (as  in  the  present  case)  pupils. 
One  tutor  ad  litem  (again  as  here)  was  appointed 
to  both,  and  the  Court  held  that  this  was  not 
gnffloient  compliance  with  the  requirements  of 
the  statute.  The  Lord  President  said—'  I  think 
the  statute  requires  that  there  shonld  be  a  sepa- 
rate tutor  for  eaoh  pupil,  for  its  object  is  not 
merely  to  supply  the  place  of  the  legal  guardian 
but  to  provide  three  parties,  each  capable  of 
giving  a  separate  and  independent  consent  to  the 
application.  If  one  tutor  be  appointed  to  two 
pupils  there  ia  only  one  consent  for  two  heirs.' 
Frooeeding  upon  that  view,  the  Court  super- 
seded farther  procedure  until  an  appointment  of 
a  tutor  to  each  pupil  had  been  made.  The  irre- 
gularity ef  procedure  now  maintained  by  the 
pursuer  seems  therefore  to  be  concluded  by 
authority. 

"The  defender,  however,  says  that  the  precise 
langos^e  of  the  statute  does  not  appear  to  hare 
been  under  the  consideration  of  the  Court  when 
the  decision  in  EamiUon'i  case  was  pronounced, 
because  no  notice  is  taken  of  the  introductory 
words  of  the  section— 'It  shall  be  competent  for 
the  Court  of  Session,'  &o.,  and  he  refers  to  the 
ease  of  XkOrym^,  19  D.  964,  where  from  the 
report  it  undoubtedly  appears  that  the  Court  ap- 
pointed one  tutor  to  two  pupil  heirs,  and  on  his 
consent  granted  application  before  them.  Even 
had  this  been  so  I  would  have  followed  the  autho- 
rity of  the  case  of  Hamilton,  but  there  is  no 
conflict  between  the  cases,  for  the  report  of  Dal- 
rym^s  case  appears  to  be  wrong.  On  page  208 
of  Duncan's  Entail  Procedure  I  find  this  foot- 
note—' From  the  terms  in  whioh^the  report  of  the 
eias  of  Sir  Hew  Dalrymple  is  expressed  (19  D. 
904),  the  reader  might  be  led  to  infer  that  one 
WmadUtem  only  had  been  appointed  to  the  two 
pupil  heirs,  who  were  children  of  the  other  heir 


oonsenter.  But  such  is  not  the  case.  A  separate 
tutor  ad  Utem  to  eaoh  of  these  pupils  was  ap- 
pointed.' Dalrymple' »  case  is  therefore  an  auoi- 
tional  authority  in  favour  of  the  pursuer. 

"As  regards  the  introductory  words  of  the 
clause,  I  cannot  doubt'  that  they  were  con- 
sidered by  the  Court  in  Hamilton's  case,  looking 
to  the  fact  that  the  question  decided  was 
brought  before  the  Court  on  a  report  by  Lord 
Corriehill  as  to  whether  the  provisions  of 
the  Slst  section  of  the  Butherfurd  Act  had  been 
sufficiently  complied  with.  The  whole  section 
was  necessarily  thus  before  the  Court.  But 
whether  or  not  attention  was  specially  directed 
to  the  words  '  it  shall  be  competent',  to.,  they 
do  not  appear  to  me  to  create  any  difficulty.  It 
was  not  necessary  to  have  any  statutory  authority 
to  enable  the  Court  to  appoint  a  tutor  or  a  curator 
ad  litem  to  a  pupil  or  minor  litigant  who  had  no 
legal  guardian  to  act  for  him.  I  think  the  com- 
petency conferred  on  the  Court  was  to  appoint 
such  a  guardian  for  this  particular  matter,  apart 
and  distinct  from  any  existing  legal  guardian, 
who  might  otherwise  be  entitled  to  act  for  the 
pupiL  It  took  the  matter  of  consent  under  the 
Entail  Acts  away  from  the  legal  guardian,  if  the 
Court  thought  right,  and  authorised  the  appoint- 
ment of  a  separate  guardian  ad  koe — a  guardian 
who  should  '  be  charged  with  the  interest  of  such 
party  in  reference  to  such  application. '  But  cer- 
tainly the  statute  did  not  leave  the  Court  to  exer- 
cise the  power  conferred  on  it  simply  according 
to  its  discretion.  It  provides  that  where  the 
(}ourt  exercises  the  power  it  shall  exercise  it  in  a 
particular  way,  namely,  by  appointing  a  separate 
tutor  or  curator  to  each  party  whose  consent  is 
necessary,  and  who,  from  nonage  or  other  in- 
capacity, is  unable  to  consent  for  himself.  The 
defender  submits  that  the  words  of  the  statute, 
'  it  shall  be  competent  to  the  Court  of  Session,' 
&o.,  warrant  the  Cqurt,  if  it  thinks  right,  to 
nominate  one  tutor  to  two  pupils.  Such  a  read- 
ing of  the  clause  is  in  my  opinion  not  permissible, 
for  it  comes  to  this — it  shall  be  competent  to  the 
Court  to  do  something  different  from  that  which 
is  here  directed  to  be  done. 

"I  am  of  opinion  therefore  that  no  valid  con- 
sent as  required  by  statute  was  ever  given  by  the 
pursuer  to  the  charging  of  the  entailed  estates 
with  the  £150,000  in  question,  and  that  that  bur- 
den, as  in  a  question  between  the  pursuer  and 
defender,  not  having  been  regularly  or  effectually 
placed  on  the  estates,  the  interest  paid  or  payable 
in  respect  of  that  burden  does  not  fall  to  be  de- 
ducted in  ascertaining  the  extent  of  the  pursuer's 
rights  as  a  younger  child  of  Lord  Glasgow. 

"The  first  conclusion  of  the  summons,  as  to 
the  extent  of  those  rights  under  Lord  Glasgow's 
marriage-contract,  was  not  seriously  disputed." 

Counsel  for  the  Pursner — Sir  0.  Pearson — Low 
— Murray.  Agents — Tods,  Morray,  J;  Jamieson, 
W.8. 

Counsel  for  the  Defenders — D.-F.  Uackintosh 
— Dundas.     Agents — J.  4  F.  Anderson,  W.S. 
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Friday,  July  20. 

OUTER    HOUSE. 

[Lord  Trayner,  Ordinary. 
J.  «  J.  CUNNINGHAM  V.  GUTHRIE  AND 
ANOTHER. 

Shipping  Law—BiU  of  Lading— Deliver}/  Order- 
Title  to  Sue. 

The  only  title  to  a  oargo  shipped  nnder  a 
bill  of  lading,  which  the  master  is  bound  to 
recognise  or  entitled  to  act  upon,  is  the  bill 
of  lading  itself. 

The  holders  of  the  bill  of  lading  for  a 
cargo  forwarded  it  to  the  master  at  the  port 
of  discharge,  endorsed  as  follows: — "Cap- 
tain K.  will  please  deliver  the  contents  of  the 
within  bill  of  lading  against  prodnction  of 
orders  signed  by  us. "   Signed  delivery-orders 
for    parts   of    the  cargo  were  from    time 
to   time   presented   by  J.    A  J.   0.    to   the 
master,  who  gave  delivery  in  terms  thereof. 
When  the  oargo  bad  been  all  delivered,  ex- 
cept   about    60   tons,  the    master    refused 
further  delivery  until  certain  claims  which 
he  had  advanced  for  freight  and  demurrage 
were  paid  or  secured  to    him,  whereupon 
J.  &  J.  C.  raised  an  action  for  delivery  of 
the  65  tons,  founding  upon  a  delivery-order 
granted  by  th^  holders  of  the  bill  of  lading. 
Held  that  the  pursuers,  not  being  holders  of 
the  bill  of  lading,  had  no  title  to  sue. 
This  wag  an  action  by  J.  Sc  J.   Cunningham, 
merchants,  Leith,  against   Thomas  C.  Guthrie, 
shipowner,     Glasgow,    the    registered    manag- 
ing owner  of  the  sailing  ship  or  vessel  "Earl 
of    Derby,"  of   Glasgow,  and   John   Kerr,  the 
master  of    the  vessel,    for  declarator  that  the 
defenders  were  bound  to   deliver  to  the  pur- 
suers 450    bags  or  thereby  of  nitrate  of  soda 
believed    to    weigh    about    60    tons,    recently 
discharged  from  the  "Earl  of  Derby,"  and  lying 
in  a  warehouse  in  Leith,  and  for  delivery  of  the 
bags  against  payment  by  the  pursuers  to  the 
defenders  of  the'  amount  of  freight  payable  in 
respect  of  the  carriage  of  the  bags,  and  alterna- 
tively for  damages. 

The  defenders  pleaded  that  the  pursuers  had 
DO  title  to  sue. 

The  facts  appear  sufficiently  from  the  Lord 
Ordinary's  opinion. 

The  Lord  Ordinary  (Tbatneb)  on  20th  July 
1888  pronounced  this  interlocutor — "Sustains 
the  first  plea-in-law  for  the  defenders,  dismisses 
the  action,  and  decerns :  Finds  the  pursuers 
liable  in  expenses,  &c. 

"  Opinion. —The  ship  'Earl  of  Derby,'  of 
Glasgow,  arrived  at  Leith  on  or  about  Ist  May 
last  with  a  cargo  of  nitrate  of  soda.  The  bill  of 
lading  for  the  cargo  was  held  by  Henry  Bath  & 
Son  of  London  (to  whom  it  had  been  endorsed  by 
the  shippers),  who  forwarded  it  to  the  master,  of 
the  vessel  endorsed  as  follows : — '  Captain  Kerr 
will  please  deliver  the  contents  of  the  within  bill 
of  lading  against  production  of  orders  signed  by 
us. '  Delivery-orders  for  parts  of  the  cargo  were 
from  time  to  time  presented  by  the  pursxiers  to 
the  master,  who  gave  delivery  in  terms  thereof. 
When  the  cargo  had  all  been  delivered,  except 


about  60  tons,  the  master  refused  further  de- 
livery until  certain  claims  which  he  had  advanced 
for  freight  and  demurrage  were  paid  or  secured 
to  him.  The  present  action  is  for  delivery  of 
the  60  tons  or  thereby  forming  the  balance  of 
tha  cargo,  which  the  pursuers  say  they  are  entitled 
to  demand  in  respect  of  a  delivery-order  by  Bath 
&  Son,  and  tbey  offer  payment  of  the  freight 
demandable  for  that  portion  of  the  oargo.  "Tha 
defenders  plead  that  the  pursuers  have  no  tdtk  to 
sue  this  action,  as  tbey  are  not  the  holders  of  the 
bill  of  lading. 

"I  hold  it  to  be  quite  settled  that  no  one  is 
entitled  to  demand  delivery  of  cargo  for  which 
bill  of  lading  has  been  granted  unless  at  the 
time  of  the  demand  he  is  the  holder  of  the  bill  of 
lading.  ^The  bill  of  lading  is  the  only  title  to 
the  oargo  which  the  master  is  bound  to  recognise 
or  entitled  to  act  upon.  It  is  the  document 
'  upon  the  sight  of  which  the  shipmaster  is  bound 
to  give  up  the  goods,  and  without  which  he  can- 
not be  forced  or  entitled  to  do  so ' — Bell's  Com. 
(7tb  ed.),  i.  213.  If  the  master  delivers  the 
oargo  on  any  other  title  than  the  bill  of  lading, 
he  does  so  at  the  risk  of  being  called  on  to  make 
good  the  cargo  or  its  value  to  the  person  who  sub- 
sequently claims  it  as  holder  of  that  docnment. 

"The  pursuers,  however,  distinguish  the  pre- 
sent from  the  ordinary  case  by  pointing  out  that 
the  master  is  in  possession  of  the  bill  of  lading, 
and  that  the  indorsation  thereon  authorising  him 
to  deliver  the  cargo  on  prodnction  of  delivery- 
orders  signed  by  the  firm  who  are  in  right  to  the 
bill  of  lading  secures  him  against  a  demand  for 
the  oargo  at  the  instance  of  any  other  person. 
This  is  quite  true.  But  the  pursuers  ignore  the 
fact  that  while  the  bill  of  lading  imposes  certain 
obligations  on  the  master  of  the  ship,  it  at 
game  time  confers  corresponding  rights  np<Hi 
him.  The  person  who  demands  and  takes  de- 
livery of  the  cargo  in  respect  of  the  bill  of  lading 
undertakes  thereby  the  whole  obligations  imposed 
by  the  bill  of  lading  on  the  consignee  towards 
the  master,  and  it  is  against  him  primarily 
(sometimes  against  him  alone)  that  the  master 
can  enforce  his  rights.  The  person  who  takM 
delivery  of  cargo  in  respect  of  a  delivery-order  is 
not  the  consignee  ;  that  character  remains  with 
the  person  holding  the  bill  of  lading  and  grant- 
ing the  delivery-order.  It  appears  to  me  that  the 
master  is  not  bound  to  deliver  cargo  to  anyone 
who  is  not  at  same  time  bound  to  answer  for  the 
consignee's  obligation.  Indeed,  that  is  matter  of 
contract.  The  bill  of  lading  stipulates  that  the 
master  of  the  vessel  shall  deliver  the  cargo  to 
the  shipper  'or  his  order  or  assigns,'  and  to  no- 
body eke.  This  stipulation  is  in  the  interest  of 
both  parties  to  the  contract ;  it  is  in  the  interest 
of  the  shipper,  so  that  his  goods  shall  not  be  de- 
livered to  anyone  except  himself,  or  the  person 
to  whom  he  gives  right  by  endorsation  as  'his 
assign;'  it  is  iu  the  interest  of  the  master,  so  that 
he  shall  not  be  bound  to  deliver  to  anyone  but 
the  shipper  or  his  assign,  who  will  be  responsible 
for  the  shipper's  obligations. 

"It  is  said  by  the  defenders  that  this  some- 
what novel  mode  of  procuring  cargo  on  delivery- 
order  is  a  device  to  deprive  the  master  of  his 
rights.  Whether  that  be  so  or  not,  it  is  qoita 
apparent  that  to  order  a  shipmaster  to  deliver 
cargo  on  such  delivery-orders  would  or  might 
seriously  inoonvenienoe  the  shipmaster   in  the 
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enforoement  of  fail  righto.  To  this  ineonTenienoe 
(eren  if  it  be  nothing  greater)  I  think  the  ship- 
master is  not  to  be  subjected.  It  is  to  be  ob- 
■erred  also  that  under  a  bill  of  lading,  anoh  Vs 
we  have  here,  the  master  is  not  bonnd  to  deliver 
his  cargo  in  parcels  to  a  nomber  of  persons  aa 
holden  of  deliTery-ordeta.  A  ship  is  not  to  be 
treated  as  a  warehonse.  The  ship  has  received 
a  fall  cargo  from  one  shipper,  and  the  master  is 
to  ddiver  it  to  that  shipper  or  his  assigns  aa  a 
tiauD)  quid.  It  is  qnite  different  in  the  case  of  a 
general  ship,  where  many  parcels  are  received  to 
be  dehvered  to  as  many  assignees.  Freight  in 
SDoh  a  case  is  charged  at  sucb  a  rate  as  oovers 
the  trouble  and  expense  of  many  deliveries  and 
ooUeotion  of  freight  from  many  consignees,  but 
where  a  full  cargo  is  shipped  to  be  delivered  to- 
the  shipper  or  his  assigns  this  is  not  so. 

"  In  this  case  the  master  no  donbt  bononted 
several  of  the  delivery-orders,  bat  that  was  done 
by  him  ez  gratia  ;ihe  was  not  bonnd  to  do  it, 
and  he  was  entitled  to  decline  doing  so  when  he 
fonndor  believed  that  tooontinne  doing  so  would 
imperil  the  rights  of  his  owners. 

"I  was  referred  to  the  case  of  Meyer,  6  Taont. 
74,  and  Nathan,  5  Taunt.  658,  and  some  other 
eases,  asshowing  that  cargo  may  be  transferred  with- 
out endorsation  or  delivery  of  the  bill  of  lading. 
In  England  this  is  nndonbtedly  so,  beoanse  in 
England  property  in  moveables  is  passed  by  a 
completed  contract  of  sale,  bnt  in  Scotland  a. 
floating  cargo  oannot  be  transferred  (so  far  as  I 
know)  in  any  way  except  by  endorsation  of  the 
bill  of  lading,  which  is  oonstmotive  delivery  of 
the  cargo.  Bnt  the  English  cases  referred  to  only 
show  that  property  in  a  cargo  may  be  transferred 
without  delivery  of  the  bill  of  lading  as  in  a 
qoestion  between  buyer  and  seller.  They  do  not 
(onoh  upon  the  question  whether  such  transfer 
ean  take  place  so  as  to  prejudice  the  rights  of 
the  master  or  owner  of  the  vessel  carrying  the 
cargo.  On  the  contrary,  the  right  of  the  master 
to  refuse  delivery  of  the  cargo  to  a  person  oUter- 
wiie  having  right  to  it,  who  did  not  produce  the 
bill  of  lading,  was  recognised  rn  tiie  case  of 
Nathan, 

"The  pnrsners'  only  title  to  the  balance  of 
cargo  now  claimed  by  them  is  a  delivery-order 
by  the  consignees.  That,  I  think,  is  no  title  on 
which  they  can  demand  delivery.  If  they  have 
bought  this  cargo  from  Bath  k  Son,  they  can 
insist  on  their  giving  them  a  good  title  to  de- 
livery, namely,  the  endorsed  bill  of  lading.  If 
they  refuse  this  they  have  their  remedy  against 
them.  But  to  order  the  captain  of  a  vessel  to 
deliver  cargo  on  any  other  title  than  the  bill  of 
lading  would,  I  think,  be  a  violation  of  well- 
established  legal  rule,  and  would  be  sanctioning 
s  practice  likely  to  lead  to  great  confittion,  and 
an  unjust  interference  with  the  rights  of  ship- 
master and  shipowners." 

Counsel  for  the  Pnrsners — Dickson.  Agents — 
Beveridge,  Sutherland,  &  Smith,  S.S.C. 

Counsel  for  the  Defenders — Salvesen.  Agents 
—Boyd,  Jameson,  4  Kelly,  W.8. 


TOL,  ZXYI. 


Wednesday,  July  25. 

OUTEB     HOUSE. 

[Lord  Eiuuear,  Ordinary. 
RUSSELL  V.  CAUPBGLL. 

Lease — Thi  Registration  of  Long  Leases  (Scot- 
land) Act  1857  (20  and  21  Vict.  e.  26),  sees,  i, 
5,  and  16  —Assignation  in  Security — Comple- 
tion of  Title.^ 

Tue  Registration  of  Long  Leases  (Scot- 
land) Act  1857,  which  provides  for  the 
registration  of  leases  of  thirty-one  years  and 
upwards  in  the  Register  of  Sasines,  pro- 
vides by  section  i  that  ' '  it  shall  be  lawful 
for  the  party  in 'right  of  any  such  lease  re- 
corded as  aforesaid,  and  whose  right  there- 
to is  recorded  in  terms  of  this  Act,"  to 
assign  it  in  security  for  debt,  and  that  the 
recording  of  sucb  assignation  should  com- 
plete the  right.  Section  5  provides  that 
' '  where  the  party  in  right  of  any  such  lease 
.  or  assignation  in  security  as  aforesaid  is  not 
the  original  lessee  in  such  lease,  or  the 
original  assignee  in  such  assignation  in 
security,  he  shall,  before  presenting  such 
lease  or  assignation  in  security  for  registra- 
tion, expede"a  notarial  instrument,  which 
shall  be  recorded  along  with  the  lease  or 
assignation.  Section  16  provides  that  the 
registration  of  leases,  assignations,  assigna- 
tions in  security,  and  notarial  instruments 
shall  complete  the  right  under  the  same 
respectively,  to  the  effect  of  establishiug  a 
preference  in  virtue  thereof  as  effectually  as 
if  the  grantee  or  party  in  his  right,  bad 
entered  into  actual  possession  of  the  sub- 
jects. 

A' person  in  right  of  a  long  lease,  bnt  not 
the  original    lessee,   assigned  the  same  in 
security.     Thereafter  the  assignee  in  secn- 
rity  ezpede  a  notarial    instrument  in  the 
form    provided  by  section    6,    proceeding 
npon  the  documents  by  which  the  granter  of 
the  assignation  had  obtained  right  to  the 
lease,  and  upon  the  assignation  in  security, 
and  recorded  the  notarial   instrument  and 
the  lease.     The  granter  of  the  assignation  in 
security  thereafter  assigned    the    lease    to 
another  person.     In  a  suspension  brought 
by  the    assignee,   who   alleged  a  properly 
recorded    right   and   possession,  against  a 
threatened  sale  of  the  lease  by  the  assignee 
in  security,  held  that  the  latter  not  being  a 
person  "in  right"  of  a  lease  oonld  not  avail 
himself  of  section  6,  and  that  his  title  was 
not  validly  completed  under  the  statute. 
Mrs  Mary  Borland  or  H'Callnm,  wife  of  John 
M'Oallnm,  ship-carpenter,  Saltcoats,  was  in  right 
of  two  long  leases  of  subjects  in  Chapel  Street, 
Saltcoats,  granted  by  the  trustees  of  the  Earl  of 
Eglinton,  the  first  being  dated  20th  September 
and  31st  October  1828  for  the  term  of  ninty-nine 
years  from  Whitsunday  1829,  the  second  being 
dated  3rd  October  and  17th  November  1831  for 
the  term  of  ninety-nine  years  from  Whitsunday 
1831.      She  had  acquired  right  to  the  leases  by 
virtue  of  the  following  writs,  viz. —  (1st)  Assig- 
nation of  the  lease  or  took  first  above  mentioned 
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granted  by  James  Logan,  the  original  lessee,  in 
favour  of  Thomas  Borland,  carter  in  Saltcoats, 
and  Isabel  Shaw,  his  wife,  dated  24th  May  1839  ; 
(2ad)  assignation  of  the  lease  or  tack,  second 
above  mentioned,  granted  by  Bobert  Smith  and 
Mary  Shaw  or  Smith,  his  spoase,  the  original 
lessees,  in  favour  of  Thomas  Borland  and  Isabel 
Shaw  or  Borland,  his  sponse,  dated  25th  May 
1839  ;  and  (3rd)  deed  of  settlement  executed  by 
Thomas  Borland,  dated  30ih  Angnst  1881,  and 
recorded  in  the  Sheriff  Court  books  of  the  county 
of  Ayr,  13th  February  1882,  containing  a  general 
conveyance  in  favour  of  Mary  Borland  or 
M'Gallam.  On  the  various  dates  following  Mrs 
M 'Galium  granted  the  following  writs  in  favonr 
of  James  Campbell,  writer  in  Saltcoats,  purport- 
ing to  assign  the  leases  in  security  in  his  favonr — 
(Ist)  Bond  and  assignation  in  security  for  £70, 
dated  16th  February  1882  ;  (2nd)  do.  for  £30, 
dated  8th  Jane  1883 ;  (3rd)  do.  for  £40,  dated 
21st  November  1882 ;  (4th)  do.  for  £33,  dated 
26tb  March  1888.  On  14th  Jnly  1885  OampbeU 
ezpede  a  notarial  instrument  following  upon 
(first)  the  assignation  by  James  Logan  to  Thomas 
Borland,  dated  24th  May  1839 ;  (second)  the 
assignation  by  Bobert  Smith  to  Thomas  Bor- 
land, dated  25th  May  1839 ;  (third)  the  settle- 
ment by  Thomas  Borland,  dated  30th  August 
1881,  and  registered  in  the  Sheriff  Court  books 
of  Ayr,  13th  February  1882,  and  also  npon  the 
bonds  and  assignations  in  his  favour.  The 
notarial  instrument  in  his  favour  was,  along  with 
the  said  two  leases,  recorded  upon  I5th  July 
1886  in  the  division  of  the  General  Register  of 
Sasines  for  the  coimty  of  Ayr. 

On  15th  May  1888  Mrs  M'Oallum,  with 
consent  of  her  husband,  assigned  the  leases  to 
Thomas  Unssell,  fruit  broker  in  Glasgow. 
Russell  made  up  his  title  to  the  leases  by  exped- 
ing  a  notarial  instrument  on  the  writs  specified 
above,  by  which  Mrs  M'Callnm  acquired  right  to 
the  leases,  and  the  assignation  in  bis  favour  and 
recording  the  same,  and  the  said  two  leases,  with 
warrants  of  registration  in  his  favour,  on  24th 
May  1886. 

On  7th  December  1887  OampbeU  served  npon 
Russell  a  schedule  of  intimation,  requisition,  and 
protest  threatening  to  expose  for  sale  and  sell 
the  leases  under  the  bonds  and  assignations  in 
security  in  his  favour.  Russell  presented  a  note 
of  suspension  and  interdict  craving  to  have 
Campbell  interdicted  from  entering  into  posses- 
sion of,  advertising,  or  exposing  for  sale  or  sell- 
ing the  leases.  lu  addition  to  the  facts  above  set 
forth  he  averred  that  upon  completing  his  title 
to  the  leases  he  entered  into  possession  of  the 
subjects  let  by  the  leases,  and  duly  intimated  the 
change  of  ownership  and  his  entry  into  posses- 
sion to  the  landlord,  and  also  to  the  principal 
tenant  and  sub-tenants  "or  occupants  thereof  ; 
that  since  aoqniring  the  leases  be  had  paid  the 
taok-duty  due  thereunder,  made  the  annual  re- 
turn for  the  valuation  roll,  and  paid  all  the 
taxes,  assessments  (certain  of  these  being  paid  to 
Campbell  as  collector),  and  publicburdens exigible 
in  respect  of  the  subjects.  He  had  aUo  received 
from  the  sub-tenant  of  part  of  the  subjects  a 
quarter's  rent  due  at  the  term  of  Whitsunday 
1888,  and  re-let  the  same  for  the  year  current. 

This  statement  was  denied  by  the  respondent, 
who  averred  that  he  had  been  in  possession  of 
the  subjects  since  10th  Jnly  1886  by  drawing  the 


rents  of  the  snb-tenants  and  re-letting  the  inb- 
jeots ;  that  on  the  said  date  he  intimated  his 
intention  to  enter  into  possession  to  Hn 
M'Oallum,  and  he  had  ever  since  been  in  posses- 
sion with  her  fall  assent. 

The  oomplainer  pleaded  —  "  (1)  Neither  tbs 
foresaid  leases  nor  the  said  Mrs  Mary  Borland 
or  M'Callam's  right  thereto  having  been  re- 
cord ed  in  terms  of  the  said  Registration  of  Long 
Leases  Act  prior  to  the  granting  of  the  respon- 
dent's said  bonds  and  assignations  in  secoritj, 
no  real  security  was  constituted  by  respondent's 
said  bonds  and  assignations  in  security  on  tha 
said  leases,  and  the  respondent  should  be  inter- 
dicted from  selling  said  leases  as  craved.  (2) 
The  foresaid  assignation  in  favonr  of  the  corn- 
plainer  being  preferable  to  the  said  alleged 
secarities  of  the  respondent,  he  is  entitled  to 
interdict  as  craved  with  expenses.  (3)  The 
respondent's  alleged  title  not  having  been  per- 
fected or  completed  by  possession  following 
thereon,  the  defences  should  be  repelled,  and 
interdict  granted  as  craved." 

The  respondent  pleaded — "  (1)  The  com- 
plainer's]avermenta  are  irrelevant  and  insnfBcient, 
and  the  note  should  be  dismissed.  (2)  The 
respondent's  title  being  completed  by  possei- 
sion  and  by  public  intimation,  the  note  sfaoald 
be  refused.  (3)  The  respondent's  title  being 
validly  completed  nnder  the  statute,  the  note 
should  be  refused.  (4)  The  oomplainer  not  be- 
ing an  onerous  or  bona  fide  assignee,  and  being 
personally  barred  from  questioning  the  respon- 
dent's title,  the  note  should  be  refused." 

The  Registration  of  Long  Leases  (Scotland) 
Act  1867  (20  and  21  Vict  c.  26)  provides  bj 
section  4— "It  shall  be  lawful  for  the  party  in 
right  of  any  such  lease  {i.e.,  a  lease  for  thirtj- 
one  years  or  more),  recorded  as  aforesaid  (i.«., 
in  the.  General  Register  of  Sasines  or  the  parti- 
cular register  for  the  district),  and  whose  right 
thereto  is  recorded  in  terms  of  this  Act,  but  in 
accordance  always  with  the  conditions  and  stipu- 
lations of  such  lease,  and  not  otherwise,  to  assign 
the  same  in  whole  or  in  part  in  security  for  tha 
payment  of  borrowed  money,  or  of  annuities,  or 
of  provisions  to  wives  or  children,  or  in  secnrity 
of  cash-credit,  or  other  legal  debt  or  obligation,  in 
the  form  as  near  as  may  be  of  the  Schedule  B  to 
this  Act  annexed,  and  the  teoording  of  sncb 
assignation  in  secniity  shall  complete  the  right 
thereunder,  and  such  assignation  in  secoritj 
so  recorded  shall  constitute  a  real  security 
over  such  lease  to  the  extent  assigned." 
Section  5  provides  —  "Where  the  party  in 
right  of  any  such  lease  or  assignation  in  secari^ 
as  aforesaid  is  not  the  original  lessee  in  saeh 
lease  or  the  original  assignee  in  snoh  assigna- 
tion in  security,  he  shall,  before  presenting 
such  lease  or  assignation  in  seourity  for 
registration,  expede  an  instrument  under 
the  band  of  a  notary-publio  in  the  form  u 
nearly  as  may  be  of  the  Schedule  0  to  this  Act 
annexed,  and  the  keeper  of  the  register,  on  socli  j 
notarial  instrument  being  produced  to  bim,  bnt  j 
not  otherwise,  shall  thereupon  record  such  lease 
or  assignation  in  security,  together  with  the  said 
instrument."  Section  15  provides — "Ijcases, 
assignations,  assignations  in  security,  transla- 
tions, instruments,  discharges,  renimciations, 
and  other  writs  duly  presented  for  registration  in 
pursnanoe  of  this  Act  shall  be  forthwith  shortly 
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entered  in  the  minute-book  of  the  register  in 
eommon  fonn,  and  shall,  with  all  due  despatch,  be 
fnlly  registered  iu  the  register-book,  .  ,  ,  and  the 
date  of  entry  in  the  minnte  book  shall  be  held 
to  be  the  date  of  registration.  Section  16  pro- 
Tidva — "The  registration  of  all  snob  leases, 
assignations,  assignations  in  secaritj,  transla- 
tions, adjadicatlous,  vrits  of  aoknowledgment, 
and  notarial  iustrnments  as  aforesaid,  iu  manner 
'  berein  prorided,  shall  complete  the  right  under 
the  same  respeotiTely,  to  the  effect  of  establishing 
a  preference  in  yirtne  thereof  as  effeotaally  as  if 
the  grantee  or  party  in  his  right,  had  entered 
into  the  actual  possession  of  the  subjects  leased 
nnder  snob  writs  respeoiively  at  the  date  of 
registration  thereof." 

Parties  having  been  heard  npon  the  question 
raised  by  the  third  plea-in-law  for  the  respondent, 
the  Lord  Ordinary  (Kinneab)  on  26tb  July  1888 
pronounced  the  f  ollowing interloontor:  — "  Kepels 
third  plea-in-la w  for  the  respondent ;  and  be  fore 
further  answer  allows  the  parties  a  proof  of  their 
respective  averments  of  possession,  and  of  the 
averment  bearing  npon  the  fourth  plea-in-law  for 
the  respondent,  and  appoints  the  proof  to  be 
taken  before  the  Lord  Ordinary  on  a  day  to  be 
fixed,  the  respondent  to  lead. 

"Opinion, — The  leases  in  qnestion  had  not 
been  recorded  in  terms  of  the  statnte  when  the 
assignation  in  favour  of  the  respondent  were 
•xeoated,  and  I  do  not  understand  it  to  be  dis- 
puted that  at  common  law  the  immediate  effect 
of  the  assignation  was  to  give  the  respondent  a 
mere  personal  right  as  against  tLe  oedeut,  but 
no  reil  right  or  security  whatever  nutil  posses- 
sion had  been  obtained.  The  parties  are  in 
eontroversy  npon  the  question  whether  posses- 
sion has  been  obtained  in  fact.  But  the  respon- 
dent maintains  that  it  is  unnecessary  to  consider 
the  disputed  qnestion  of  fact,  because  by  record- 
ing a  notarial  instrument  proceeding  upon  the 
transmission  of  the  leases  to  the  cedent,  and  his 
own  assignations  from  her,  along  with  the  leases 
themselves  in  the  Begister  of  Saxines,  be  has  in 
law  obtained  possession  by  virtue  of  the  Begis- 
tration  of  Leases  Act  1857.  The  first  qnestion 
therefore  is,  whether  his  argument  npon  the 
statute  is  well  founded. 

"The  sections  requiring  consideration  are  the 
8rd,  4th,  5th,'  15th,  and  16th.  The  3rd  and  4tb 
are  applicable  only  to  assignations  absolute,  or  in 
security,  of  recorded  leases,  and  with  regard  to 
suoti  leases  there  can  be  noquestion  when  these  two 
sections  are  read  along  with  the  15th  that  in  order 
to  vest  the  assignee  effectually  with  the  right  of 
the  grantor  if  the  assignation  is  absolute,  or  to 
complete  the  security  by  the  constitution  of  a 
real  right  over  the  lease  if  it  is  in  security  merely, 
the  assignation  itself  must  be  recorded.  It  seems 
to  follow  that  the  respondent  could  only  obtain 
the  benefit  of  the  4th  section,  which  authorises 
tbe  execution  and  registration  of  assignations  in 
seonrity,  by  first  procuring  the  regirttration  of 
tbe  lease,  and  then  recording  tbe  a->siguation  in 
his  favour.  But  be  maintains  that  it  wan  unneces- 
sary to  resort  to  thiscironitons  procedure,  because 
the  6th  section  is  directl.T  appliciible  to  the  posi- 
tioa  in  which  be  stood  when  he  bad  olitsined  an 
assignation  of  an  unrecorded  lease,  and  tlist  under 
that  seotion  bis  title  has  been  effectdally  com- 
pleted. 
' '  The  6lh  section  provides  that  where  the  party 


"  in  right  of  any  such  lease" — that  is,  of  any  lesse 
for  thirty-one  years  or  more — "  is  not  tbe  original 
lessee  in  such  lease,  be  shall,  before  presenting 
such  lease  for  registration,  expede"  a  notaiisi 
instrnmeut  in  the  form  as  nearly  as  may  be  of 
KobednU  G  ;  "and  tbe  keeper  of  the  register,  on 
such  uotnrial  iustinroeut  being  produced  to  bim, 
but  not  otberwisr,  shall  thereupon  record  sueh 
lease,  .  ,  .  together  with  the  said  instrnmeut." 
Tlie  1 6th  section  provides  that  theregiNtration  of 
leases,  assiguaiious,  a»siguatiouH  in  security,  and 
notarial  instmoients,  "sball  complete  tbe  right 
nnder  the  same  respectively  to  the  effect  of 
establishing  a  preference  thereof  as  effectually  as 
as  if  the  granteCor  party  iu  his  right  had  entered 
into  the  actual  possession  of  the  subjects  "  And 
reading  these  two  sections  together,  the  respon- 
dent maintains  that  any  assignee  of  a  lease  which 
bos  not  yet  been  recorded  may  complete  the  right 
under  his  assignation,  whether  it  be  absolute  or 
in  security,  either  at  common  law  by  entering 
into  possession,  or  nnder  the  statute  by  expeding 
a  notarial  instrument,  and  recording  it  with  the 
lease. 

"  I  am  unable  to  assent  to  this  argument,  be- 
cause it  does  not  appear  to  me  that  an  assignee 
in  seonrity,  who  has  nothing  to  found  npon  bnt 
his  assignation,  answers  the  description  of  the 
party  in  right  of  the  lease.  He  has  nothing  but 
a  personal  claim  ugainst  the  cedent  while  the 
assignation  is  unrecorded,  and  when  it  has  been 
recorded  he  has  a  mere  encumbrance  npon  the 
right  of  tbe  lessee. 

"  A  lessee  who  may  have  granted  an  assignation 
in  security  upon  which  nothing  has  followed  is 
still  tbe  only  party  in  right  of  the  lease,  and 
therefore  tbe  only  person  in  a  position  to  make 
use  of  tbe  power  conferred  by  the  6tb  section. 
This  is  the  proper  construction  of  the  words  if 
they  are  used  in  their  technical  sense,  and  it  is 
in  conformity  with  the  other  provisions  of  the 
statute.  Tbe  16th  section  requires  in  terms  that 
assignations,  whether  absolute  or  in  security, 
shall  be  recorded  in  full,  and  it  would  be  a 
singular  anomaly  to  give  to  tbe  registration  of  a 
notarial  inKtruuieut,  expede  by  a  creditor,  all  tbe 
effect  for  which  the  registration  of  the  aHsiguation 
in  full  is  declared  to  be  indispensable.  The 
purpose  of  the  notarial  instrument  is  not  to  con- 
stitute or  transfer  rights,  but  to  connect  titles,  and 
accordingly  tbe  terms  of  the  schedule  shows  that 
the  purpose  of  tbe  6th  seotion  was  not  to  give  a 
real  right  under  an  adverse  title  in  questions  with 
the  actual  lessee,  or  persons  deriving  right  through 
him,  bnt  to  enable  tbe  Buccersors  of  a  deceased 
lessee  to  complete  the  title  in  the  same  way  as  the 
lessee  himself.  In  this  view  it  may  be  doubtful 
whether  the  oomplainer's  title  has  been  properly 
recorded  any  more  than  the  respondent's.  But 
it  is  unnecessary  to  determine  that  qnestion  at 
present,  because  if  tbe  respondent  cannot  stand 
upon  bis  recorded  title  alone,  as  giving  him  a 
preference  under  the  statute,  tbe  facts  as  to  the 
possession  must  be  ascertained. " 

Counsel  for  the  Complainer — Outhrie.  Agent — 
Walter  U.  Patrick,  Solicitor. 

Counsel  for  the  Respondent — Vary  Campbell. 
Agent— A.  EirkMackie,  B.B.O. 
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Thursday,  August  9. 

OUTER    HOUSE. 

[Lord  Shand,  Ordinary 
on  the  Bills. 

BARON  rOLWARTH,  PETITIONER. 

Entail — Disentail — Proeiiion  for  Younger  Chil- 
dren— Entail  Amendment  Act  1848  (il  and  12 
Viet.  e.  86),  see.  6. 

An  heir  of  entaii  in  poBsession  bound  him- 
self by  his  marriage-oontraot  to  seoare  cer- 
tain provisions   in  favoor  of  his  younger 
children  by  bond  and  disposition  in  seoarity 
over  his  estates.      In  a  petition  for  disentail 
he  proposed  (following  the  ease  of  the  Earl 
of  Fife,   unreported)   to  make  these  provi- 
sions a  burden  on  the  estate  postponed  to  a 
limited  power  of  borrowing  over  Uie  estate. 
.  Opinion  {per  Lord  Shand)  that  they  ought 
not  to  be  so  postponed,  and  in  accordance 
therewith  a  bond  and  disposition  in  security 
of  the  younger  children's  provisions  wag  exe- 
cuted in  favour  of  trustees. 
Xbis  was  a  petition  under  the  Entail  Acts— 11  and 
12  Vict.  c.  36  ;  16  and  17  Vict.  o.  94  ;  88  and  8!) 
Vict.  o.   61 ;  and  45  and  46  Viot.  o.   53— pre- 
sented on  11th  June  1888  by  the  Bight  Honour- 
able Walter  Hugh  Hepbnrne  Scott,  Baron  Pol- 
warth,  heir  of  entail  in  possession  of  the  entailed 
lands,  baronies,  and  estates  of  Mertoun,  Harden, 
Maxton,  and  others,  in  the  shires  of  Berwick, 
Boxburgh,  and  Selkirk,  for  authority  to  record  an 
instmment  of  disentail  of  those  estates. 

The  entails  were  dated  prior  to  Ist  August 
1848,  and  the  petitioner  was  born  prior  to  that 
date.  A  deed  of  consent  by  the  petitioner's 
eldest  son  and  heir-apparent  was  produced  in 
process. 

The  Lord  Ordinary  (Tbatneb)  remitted  to  Mr 
H.  B.  Dewar,  S.9.O.,  to  inquire  into  the  oiroum- 
stanoes  set  forth  in  the  petition,  and  to  report 
whether  the  Acts  of  Parliament  and  Acts  of 
Sederunt  had  been  complied  with. 

Mr  Dewar  returned  a  report,  in  which,  after 
narrating  the  facta  connected  with  the  entails, 
and  the  procedure  in  the  petition,  he  reported, 
with  reference  to  the  statutory  schedule  of  debts 
and  affidavit,  that  there  remained  unsecured  cer- 
tain antennptial  Aberdeen  Act  provisions  in 
favour  of  the  petitioner's  younger  children. 
The  report  then  proceeded  as  follows,  viz, — 
"Certified  abstract  rentals  of  the  estates  and 
of  the  yearly  burdens  thereon  are  produced, 
from  which  it  appears  that  taking  the  pre- 
sent free  rental  of  £9S75,  8s.  lod.  as  the 
only  available  basis  for  establishing  the 
future  provisions  payable  at  the  petitioner's 
death,  the  three  years'  free  rents,  on  the  assump- 
tion of  Lady  Polwarth  predeceasing  her  hus- 
band, would  amount  to  about  £25,838,  12s.  3d., 
which  would  be  as  nearly  ns  possible  the  maxi- 
mum amount  of  the  children's  provisions.  On 
the  authority  of  the  case  of  the  Earl  of  Olasgow, 
November  12,  1886,  14  B.  59,  the  reporter  is 
humbly  of  opinion  that  it  will  be  necessary  for 
the  petitioner  to  give  security  for  that  amount, 
and  on  inquiry  the  reporter  finds  that  the  form 
of  security  least  incouveuient  to  the  petitioner 
would  be  a  bond  and  disposition  over  the  lands 


about  to  be  disentailed.  Assuming  for  the  pur- 
poses of  this  calculation  the  free  rental,  after  de- 
ducting public  burdens,  to  be  as  above  stated, 
£9575,  8s.  lOd.  before  deducting  interest  of 
debts,  and  estimating  the  market  value  of  even 
these  well-known  and  valuable  estates  in  the 
depressed  times  to  be  not  more  than  twenty-five 
years'  purchase,  this  would  make  their  present 
value  about  £240,000.  It  is  also  assumed  that 
the  probability  is,  that  between  the  present  time 
and  that  at  which  these  provisions  became  pay- 
able, namely,  upon  the  death  of  the  petitioner, 
the  value  of  land  will  not  have  become  lower  than 
at  present.  The>reporter,  moreover,  is  humbly 
of  opinion  that  the  younger  children  are  not 
necessarily  entitled  to  a  first  security  over  the 
lands  about  to  be  disentailed.  They  are  entitled 
to  have  (Butherfurd  Act,  sec.  6)  'such  pro- 
vision as  may  appear  jnst  made  for  such  debts 
or  provisions.'  Accordingly  the  reporter  re- 
spectfully suggests  that  if  a  bond  is  granted  in 
their  favour  it  should  contain  a  clause  reserving 
to  the  petitioner  power  and  liberty  to  borrow  and 
charge  upon  the  fee  of  the  estates  a  sum  or  sums 
not  exceeding  in  all  £100,000,  in  addition  to  the 
sums  already  charged  thereupon,  amounting 
in  the  aggregate  to  £27831,  Os.  2d.,  so  that 
such  sum  or  sums  not  exceeding  £100,000 
shall  have  precedence  and  priority  of  the  fore- 
said sum  of  £25,338,  12s.  3d.  of  children's  pro- 
visions. This  humbly  seems  to  the  reporter  to 
be  not  only  reasonable,  but  is  in  accordance  with 
the  practice  of  the  Court.  In  the  (unreported) 
case  of  the  Earl  of  Fife  there  were  £120,000  of 
younger  obildien's  provisions  in  four  sums  of 
£80,000  each,  held  by  four  sets  of  marriage 
trustees.  These  trustees  demanded  that  the 
£120,000  should  be  a  first  charge  upon  tbe  en- 
tailed estates  of  Mar  and  others,  which  were  being 
disentailed,  to  which  Lord  Fife  objected  for  the 
very  practical  reason  that  this  miglit  interfere 
unduly  with  his  borrowing  upon  tbe  security  of 
the  disentailed  lands  at  the  lowest  rate  of  interest. 
Upon  this  the  present  reporter  brought  the  point 
under  the  Lord  Ordinary's  notice  (Lord  Currie- 
hill  the  younger),  and  suggested  a  clause  in 
terms  similar  to  the  clause  suggested  above,  only 
giving  Lord  Fife  power  to  borrow  any  sum  not 
exceeding'  one  million  pounds  sterling  to  take 
precedence  upon  record  of  the  £120,000  of  pro- 
visions. The  Lord  Ordinary  thought  the  sugges- 
tion a  reasonable  one  in  the  circumstances,  the 
marriage  trustees  acquiesced,  and  effect  was 
given  to  it. 

"  In  the  present  case  the  reporter,  without  re- 
quiring a  valuation  to  be  made  by  a  man  of  skill, 
has  made  careful  inquiry  in  regard  to  the  nature 
of  tbe  estates  from  the  point  of  view  of  inquiry 
whether  such  a  postponed  bond  as  be  suggests  for 
the  children's  provisions  would  'afford  sufficient 
protection  (Butherfurd  Act,  sec.  6)  to  the  younger 
children  —would,  as  it  were,  be  sufficient  caution 
for  tbe  safety  of  their  provisions — he  has  had  an 
analysis  made  out  of  the  different  classes  of  pro- 
perty that  form  the  estates,  and  showing  the 
number  of  years'  purchase  of  the  rental  from 
each  of  these  which  he  considers  safe  and  mode- 
rate for  the  purposes  in  view,  and  he  respectfully 
refers  thereto.  The  result  is  that  he  thinks  the 
value  of  the  estates  might  fairly  be  taken  for 
the  purposes  in  question  at  not  less  than 
£260,000," 
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On  9th  AQgQBt  1888  the  Lord  Ordinary  officiat- 
ing on  the  Bills  (Shakd)  prononnced  this 
iaterlocQtor  —  " .  .  .  Before  disposing  of  the 
qaestion  which  has  arisen  in  regard  to  the 
extent  of  the  petitioner's  obligations  to  pro- 
Tide  for  his  younger  children  by  bond  and  dis- 
position in  seonrity  affecting  the  estates  sought  to 
be  disentailed,  Appoints  the  petition  to  be  inti- 
mated to  the  Bight  Hon.  Osorge  Arden  Baillie 
Hamilton,  Earl  of  Haddington,  Tyninghame 
Hoose,  Haddingtonshire,  and  the  Hon.  Henry 
Bobert  Scott,  barrister-at-law,  London,  being 
the  BurTiviDg  tmstees  nnder  the  antennptial 
contract  of  marriage  entered  into  between  the 
petitioner  and  Lady  Mary  Hamilton  Oordon, 
now  Lady  Polwarth,  with  consents  therein  men- 
tioned, dated  29th  January  1 868,  in  whose  names 
it  is  provided  exeontion  shall  pass  for  implement 
by  the  petitioner  of  the  prorisions  made  by  him 
in  said  marriage-contract,  and  ordains  them  to 
lodge  answers  thereto,  or  a  minute  stating  the 
claim  which  they  make  for  the  securing  of  chil- 
dren's provisions  to  affect  the  estates  sought  to 
be  disentailed  as  a  condition  of  any  disentail 
thereof,  if  so  advised,  im. 

"Jfote. — Without  expressing  a  final  opinion 
on  the  matter,  which  I  should  certainly  not  do 
until  I  had  the  benefit  of  argument,  I  may  say 
that  my  impression  is,  that  the  reporter  Mr 
Dewar  is  right  ia  holding,  notwithstanding 
the  peculiar  terms  of  the  petitioner's  marriage- 
contract,  that  the  petitioner  is  boand  to  make 
'  provisions  for  his  younger  children  to  the  extent 
stated  in  Mr  Dewar's  report,  but  that,  on  the 
other  hand,  I  do  not  agree  in  Mr  Dewar's  view 
Uukt  the  provisions  to  children  should  be  made  a 
postponed  burden  on  the  estate  after  a  large 
amount  of  debt  has  been,  in  the  first  place,  made 
a  charge  thereon.  The  argument  on  the  peti- 
tioner's behalf  on  one  or  other  of  these  points 
might  lead  me  to  form  a  different  opinion,  but  if 
I  were  to  give  effect  to  this  in  the  absence  of  any 
one  to  represent  the  creditors  in  the  obligation, 
the  yoangest  children,  serious  injustice  might  ba 
done.  I  am  therefore  clearly  of  opinion  that  in 
tliis,  as  in  all  other  cases,  where  a  creditor's  right 
to  have  an  estate  about  to  be  disentailed  bur- 
dened with  debts  due  to  him  is  in  question,  and 
the  heir  seeking  to  disentail  proposes  to  create  a 
burden  less  than  prima  faeie  appears  to  be  the 
fnll  amonnt,  or  to  give  a  postponed  security 
only,  the  creditor  must  be  called  by  intimation  or 
service  so  that  his  interest  may  be  represented 
and  preserved.  I  have  therefore  pronounced  the 
interloontor  ordering  intimation  to  the  gentle- 
men charged  with  the  protection  of  the  peti- 
tioner's children's  interests  by  his  marriage-con- 
tract" 

The  petitioner  thereafter  lodged  a  minnte  in 
process,  in  which  he  stated  that  with  reference 
to  the  views  indicated  by  Lord  Shand  he  was 
quite  willing  to  grant  the  required  bond  and  dis- 
position in  favour  of  his  younger  children  with- 
out its  being  postponed  to  a  power  to  borrow, 
as  proposed  by  the  reporter,  and  accordingly 
craved  the  Lord  Ordinary  to  remit  to  Mr  Dewar 
to  adJQst  and  see  executed  and  recorded  the 
necessary  deed. 

Counsel  for  the  Petitioner  —  H.  Johnston. 
Agent — George  Brnce,  W.S. 


Ttieiday,  January  8,  1889. 

FIRST     DIVISION. 

[Lord  Wellwood,  Ordinary. 

BLAIR  V.  NORTH  BRITISH  AND  MEBCANTILB 
INSURANCE  COMPANY. 

Bankruptcy — Seguettration — Recal — Affidavit — 
Extrinsic  Ol^eetion  —  Bankruptcy  (^Scotland) 
Act  1856  (19  and  20  Vict.  e.  79;,  $ee.  22. 

The  affidavit  of  a  petitioning  creditor  in  a 
sequestration  was  ex  faeie  conform  to  sta- 
tute, but  it  appeared  on  a  proof  that  he  had 
never  been  put  upon  oath.     The  Court,  hold- 
ing that  this  irregularity  was  a  ground  for 
recal  of  the  sequestration,   pronounced  an 
interlocutor  recalling  it,  on  being  satisfied 
that  no  rights  or  preferences  of  creditors 
wonld  be  affected  by  the  recal. 
The  estates  of  William  Blair,  bookseller,  in  Dun- 
dee, were  sequestrated  on  28th  August  1888  at 
the  instance  of  the  North  British  and  Mercantile 
Insurance  Company.     He  thereafter  presented  a 
petition  to  the  Court  craving  recal  of  the  seques- 
tration, in  which  he  averred,  inter  eUia — "  The 
affidavit    and    claim    produced    with    the    said 
petition   by   the   said    company   bears  it   was 
deponed  to  by  Mr  Philip    Bobert    Dalrymple 
Maclagan,  secretary  of  the  said  company,  and 
that  the  oath  was  administered  by  Mr  Frederick 
William  Garter,  one  of  Her  Majesty's  Justices  of 
the  Peace  for  the  county  of  the  city  of  Edinburgh. 
Notwithstanding  that  the  said  affidavit  and  claim 
bears  that  Mr  Maclagan  was  solemnly  sworn  and 
interrogated   by   Mr  Garter,   it  is  believed  and 
averred  that  Mr  Carter  did  not  put  Mr  Maclagan 
upon  oath  or  interrogate  him   in   any  manner 
of  way  in  relation  to  the  contents  of  the  said 
affidavit." 

In  answers  lodged  for  the  North  British  and 
Mercantile  Insurance  Company  it  was  replied 
that  the  petitioner's  averments  were  irrelevant, 
and  ought  not  to  be  admitted  to  probation. 

The  Lord  Ordinary  (WeiiLwood)  pronounced 
the  following  interlocutor: — "Finds  that  the 
petitioner  has  set  forth  no  relevant  or  sufficient 
grounds  for  recal  of  sequestration :  Therefore 
refuses  the  petition,  and  finds  the  respondents 
entitled  to  expenses,  &o. 

"Opinion. — The  first  ground  upon  which  the 
petitioner  maintains  that  the  sequestration  should 
be  recalled  is  that  the  affidavit  on  which  seques- 
tration was  awarded  was  not  made  upon  oath.  He 
states  that  he  believes  and  avers  that  the  Justice 
of  Peace  before  whom  it  bears  to  have  been  made 
did  not  put  Mr  Maclagan,  the  respondents' secre- 
tary, upon  oath,  or  interrogate  him  in  any  man- 
ner of  way  in  relation  to  the  contents  of  the  said 
affidavit.  This  is  denied  by  the  respondents,  and 
the  affidavit  is  ex  facie  regular,  and  sets  forth 
that  the  compearer  was  '  solemnly  sworn  and 
interrogated.' 

"Now,  the  proceedings  being  ex  faeie  regular, 
it  is  in  the  discretion  of  the  Conrt  to  allow  or 
jrefnse  inquiry.  The  petitioner  asks  for  a  proof 
at  large  to  contradict  the  formal  document  on 
which  sequestration  was  awarded.  Such  aver- 
ments are  easily  made,  and  it  would  mani- 
festly lead  to  great  inconvenience  and  expense  to 
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oreditors.  if  aa  inquiry  were  granted  in  every  ease 
in  which  the  bankrupt  obose  to  assert  that,  con- 
trary to  the  statement  on  the  face  of  the  affidavit, 
the  petitioning  creditor  bad  not  in  point  of  fact 
sworn  to  the  verity  of  the  oath.  But  lam  dearly 
of  opinion  that  if  inqniry  is  ever  to  be  allowed  in 
such  oases  it  mast  be  upon  averments  mnch  mora 
speoifio  than  those  made  in  the  present  case.  To 
nse  the  words  of  the  Lord  President  in  Oitton  v. 
Oa»ar,  November  1,  1882,  10  K.  61,  'the  peti- 
tioner would  require  to  state  what  are  his  means 
of  knowledge  of  the  alleged  fact  that  there  is 
something  wrong,  and  in  what  manner  he  pro* 
poses  to  prove  his  averments. '  In  the  oonrse  of 
the  discussion  in  the  present  case  I  invited  the 
counsel  for  the  petitioner  to  give  some  farther 
information  npon  these  points,  but  be  was  nn- 
willing  to  do  so,  and  preferred  to  take  a  judgment 
npon  the  petition  as  it  stood. "  ,  .   .  . 

The  petitioner  reclaimed,  and  was  allowed  a 
proof  of  his  averment  that  the  petitioning  credi- 
tor had  never  been  put  on  oath,  after  he  had 
made  the  following  addition  thereto — "  Mr  Mao- 
lagan  did  not  attend  before  Mr  Carter  to  get  the 
oath  administered,  bnt  after  signing  the  idBdavit 
sent  it  along  to  Mr  Carter  to  be  signed  by  him. 
Mr  Maclagan  and  Mr  Garter  never  met  with  re- 
ference to  this  matter.  " 

The  result  of  the  proof  was  to  show  that  no 
oath  had  been  administered,  bnt  that  the  Justice 
of  Peace  (Mr  Oarter)  had  merely  pat  some  such 
qnestion  as  the  following  to  Mr  Maclagan,  secre- 
tary of  the  Insnrance  Oompany — "Is  this  all 
tme?"  Mr  Maclagan  and  Mr  Carter  both  de- 
clared that  in  their  experience  it  was  not  the 
practice  to  administer  the  oath  to  a  creditor. 

It  appeared  from  the  book  containing  the  pro- 
ceedings in  the  sequestration  that  there  was  only 
£26  available  for  distribution,  and  that  the  bal- 
ance of  the  heritable  debt  chargeable  against  the 
bankrupt  amounted  to  £17,000,  and  that  the 
sequestration  had  had  no  eileot  in  creating  or 
cutting  down  preferences  or  in  eqnalising  dili- 
gence. 

Argued  for  the  petitioner  and  reclaimer — The 
■equestration  must  be  recalled  on  account  of  the 
omission  to  administer  the  oath  as  the  statnte 
required.  The  omission  of  a  statutory  requisite 
made  the  recsl  of  the  sequestration  necessary — 
Bankruptcy  Act  1866,  sec.  21 ;  WplU  v.  Kj/d, 
June  21,  1884,  11  R.  968 ;  &illon  v.  Ccuar, 
November  1,  1880,  10  K.  61 ;  Scoitith  Widoms 
T.  Built,  July  4.  1876,  8  E.  1078,  per  Lord 
President,  p.  1081  ;  Ersk.  Inst.  iii.  6,  10  ; 
BaSantjfiu  v.  Barr,  January  29,  1867,  6  Macph. 
330;  HaU  v.  Oolquhaun,  June  22,  1870,  8 
Macph.  891  ;  Campbell  v.  Mj/lea,  May  27,  1863, 
16  D.  685;  28  and  29  Vict.  o.  9  ;  OOaony.  Qra'g, 
December  17,  18S3,  16  D.  283,  ptr  Lord 
Ivory,  239;  TurnbuU  v.  M'NaugMon.,  Juna 
97,  1860,  12  D.  1097.  Assuming  that  the 
Court  had  a  discretion  to  recal  or  not,  this  was  a 
oase  in  which  they  would  recal,  as  the  seques- 
tration was  injnrions  to  the  petitioner  without 
being  of  any  benefit  to  the  creditors. 

Argned  for  the  respondents — There  was  clearly 
adisoretion  in  the  Court  here,  the  proceedings  being 
ezfiteitregtx]iiT—Ballantj/nev.Barr,t}tpra;  Lawrie 
V.  MothenoeU,  November  22,  1888,  2t>  SUU.  98. 
The  Court  in  the  exercise  of  its  discretion  would 
not  reoal  unless  the  awarding  of  the  sequestra- 
tion had  caused    injustice   to  someone.     Becal 


would  aifect  not  only  the  rights  of  the  petitioning 
creditor,  bnt  also  of  the  others  who  bad  relied  on 
the  sequestration  granted  at  his  instance.  The 
practice  followed  here  was  a  prevalent  one,  and 
the  validity  of  nomerons  sequestrations  might  be 
affected  by  reoal  in  this  case.  Probably 
there  wax  no  more  solemn  attestation  than  that 
contained  in  a  notary's  protest,  and  yet  the  Court 
had  sustained  protests  where  the  procedure  set 
fi>rth  in  the  protest  bad  not  really  taken  place — 
Macartney  v.  Hannuh,  February  11,  1817, 
Hume,  76. 
At  advising — 

Loan  PansmzNT — The  ground  on  which  we 
are  asked  to  recal  this  sequestration  is,  that  the 
petition  for  sequestration  which  was  presented 
by  a  creditor  whose  debt  was  of  the  requisite 
amount  was  not  accompanied  as  the  statute  re- 
quires by  an  oath.  The  oath  which  is  produced, 
or  what  is  called  the  oath,  appears  ex  facte  regu- 
lar, but  it  now  tarns  out  that  it  is  not  an  oath  at 
all.  That,  however,  has  been  ascertained  by 
evidence,  and  did  not  appenex  facie  of  the  pro- 
ceedings. It  is  therefore  not  imperative  on  us 
to  recal  the  sequestration  because  of  that  defect ; 
it  is  in  the  discretion  of  the  Court  to  say 
whether  they  will  recal  the  sequestration  on  that 
ground  or  not. 

The  distinction  which  has  been  established  in 
a  number  of  cases  that  have  been  referred  to  at 
the  liar  between  objections  arising  ex  facie  of  the 
proceedings,  and  objections  which  require  to  be 
established  on  proof,  is  now  perfectly  well  settled 
in  practice.  In  the  one  oase  the  failure  to  ob- 
serve the  statute  on  the  face  of  the  proceedings 
is  fatal ;  in  the  other  case,  where  the  defect  in 
the  proceedings  or  the  objection  to  the  proceed* 
ings  requires  to  be  verified  by  evidence,  it  is  in  the 
discretion  of  the  Court  to  say  whether  they  will 
sustain  the  objection  or  no.  Now,  in  the  pre- 
sent case  it  has  been  established  that  there  was 
no  oath  taken  at  all,  bnt  the  petitioning  creditor, 
who  appears  as  secretary  of  the  North  British 
and  Mercantile  Insurance  Company,  subscribed 
the  paper  which  is  also  subscribed  by  one  of  Her 
Majesty's  Justices  of  the  Peace  for  the  county  of 
the  city  of  Edinburgh,  in  which  it  is  set  out  that 
the  claiming  creditor  was  solemnly  sworn  and 
interrogated,  and  that  he  deponed  to  the  verity 
of  the  debt,  and  the  paper  winds  up  with  these 
words — "  All  which  is  truth  as  the  deponent 
shall  answer  to  God."  Now,  it  is  no  longer  dis- 
puted— it  cannot  be  disputed — that  In  so  far  as 
the  paper  sets  forth  that  the  secretary  of  this 
oompany  was  put  npon  oath,  and  that  he  deponed 
to  the  tmth  and  verity  as  be  should  answer  to 
God — so  far  as  these  statements  are  concerned 
this  paper  is  entirely  false,  because  no  oath  was 
administered.  The  lodging  of  an  oath  in  a 
petition  for  sequestration  is  by  no  means  a  light 
or  unimportant  matter  in  the  view  of  tbe  Bank-  ' 
ruptcy  Act.  There  are  several  sections  bearing 
upon  it,  as  showing  very  clearly  what  tbe  par> 
pose  and  object  of  requiring  the  oath  is.  Tbe 
2Ut  section  provides  that  such  a  petition  shall 
be  accompanied  by  "an  oath  to  the  effect  herein- 
after specified,"  and  "the  effect  hereinafter 
specified  "is  this,  that  the  deponent  shall  sweat 
to  tbe  verity  of  the  debt  claimed  by  him — that  is 
in  the  22nd  section — and  shall  set  out  theseonrity 
which  he  holds  for  the  debt,  if  any.  Now,  it 
mast  be  kept  distinctly  in  view  that  this  is  an 
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<Mkth  of  verity,  and  not  an  oath  of  oiedality,  and 
therefore  it  is  qaite  dear  from  the  sections  to 
which  I  have  already  referred,  that  if  a  creditor 
makes  a  false  statement,  and  swears  to  the  verity 
of  a  debt  which  is  not  a  debt,  or  makes  any  other 
wUfnlly  false  statement,  he  will  be  liable  to  be 
proeecated  for  perjury.  That  is  a  result  which 
woul^  flow  from  the  ordinary  common  law.  But 
the  statute  does  not  even  stand  at  tbe  common 
law,  because  it  attaches  a  very  great  importance 
to  the  form  and  effect  of  this  oath  which  is 
lodged  with  a  petition  for  sequestration.  There 
is  a  special  section  applicable  to  this  matter — 
section  178— which  providesjihis — "If  any  per- 
son shall  be  guilty  of  wilful  f^sehood  in  any  oath 
made  in  pursuance  of  this  Act,  he  shall  be  liable 
to  a  prosecution  either  at  the  instance  of  Her 
Majesty's  advocate  or  at  tbe  instance  of  tbe  trus- 
tee, with  the  couonrreDoe  of  Her  Majesty's  ad- 
vocate, provided  that  in  tbe  latter  case  tbe  prose- 
ontion  shall  be  authorised  by  a  majority  of  the 
creditors  present  at  a  meeting  to  be  called  for 
the  purpose,  and  such  person  shall  on  conviction, 
besides  tbe  awarded  puuishment,  forfeit  to  the 
trostee  for  behoof  of  the  creditors  his  whole  right, 
claim,  and  interest  in  or  npon  the  sequestrated 
estate,  and  the  same  shall  be  distributed,  either 
under  the  sequestration,  or,  if  it  be  closed,  under 
a  process  of  maltiplepoinding  as  is  hereinbefore 
provided." 

Now,  looking  a{  these  provisions  in  the  statnte, 
one  cannot  fail  to  see  that  tbe  Legislature  have 
attached  very  great  importance  to  the  making  of 
this  oath,  and  it  cannot  in  tbe  least  derogate  from 
the  importance  of  this  oath  that  by  another  Act 
of  Parliament  it  is  provided  that  in  certain  cases 
an  affirmation  may  be  substituted  for  an  oath  in 
cases  of  this  description,  because  that  statnte 
makes  very  special  provisions  as  to  tbe  conditions 
on  which  affirmation  shall  be  allowed  to  take  tbe 
place  of  an  oath.  The  2nd  section  of  the  Statute 
28  and  29  Vict,  cap,  9,  provides  that  if  a  person 
called  as  a  witness,  or  required  or  desiring  to 
make  an  affidavit  or  deposition  in  course  of  civil 
or  criminal  proceedings,  shall  "  refuse  or  be  un- 
willing from  alleged  conscientious  motives  to  be 
sworn,  it  shall  be  lawful  for  the  court  or  judge, 
or  other  presiding  officer  or  person  qualified  to 
take  affidavits  or  depositions,  npon  being  satisfied 
of  the  sincerity  of  such  objection,  to  permit  such 
person,  instead  of  being  sworn,  to  make  his  or 
her  solemn  affirmation  or  declaration  in  the 
words  following — 'I  do  solemnly,  sincerely,  and 
truly  affirm  and  declare  that  the  taking  of  any 
oath  is,  according  to  my  religious  belief,  unlaw- 
fnl,  and  I  do  also  solemnly,  sincerely,  and  truly 
affirm  and  declare,'"  and  so  on,  which  is  the 
substance  of  his  affidavit.  Now,  the  first  obser- 
vation I  make  here  is  that  it  is  not  merely  the 
expression  of  a  desire  on  tbe  part  of  the  person 
who  seeks  to  affirm  in  place  of  swear  that  entitles 
him  to  do  so.  The  judge  or  judges  or  magis- 
trate must  be  satisfied  of  the  sincerity  of  his 
objection  to  tt^e  the  oath,  and  tbe  party  himself 
who  proposes  to  make  an  affirmation  instead  of 
an  oath  must  use  the  very  words  of  tbe  statnte. 
There  is  no  alternative  form— nothing  in  the 
shapeof  an  affirmation  but  "the  words  following" 
most  be  used,  and  among  "tbe  words  following" 
are  these,  "  that  the  taking  of  any  oath  is,  accord- 
ing to  my  religious  belief,  unlawful."  But  still 
farther,  the  next  section  provides  that  any  false 


statement  made  in  such  an  affirmation  will  sub- 
ject the  party  making  it  to  the  pains  of  perjury.' 
Now,  if  an  affirmation  of  this  kind,  made  under 
this  statute,  and  with  all  these  conditions  and 
safeguards,  had  been  laid  before  us,  of  course  we 
should  have  sustained  it.  But  what  have  we  got? 
We  have  got  a  paper  which  is  neither  an  oath  nor 
an  aSirmation,  and  which  therefore  does  not  bind 
the  conscience  of  tbe  party,  and  does  not  subject 
him,  if  false,  to  tbe  pains  of  perjury.  It  is  there- 
fore quite  impossible  to  say  that  this  paper  can 
be  taken  as  coming  in  place  of  or  serving  the 
purpose  of  an  oath  as  required  by  the  terms  of 
the  Bankruptcy  Act. 

Now,  except  for  one  consideration  that  would 
be  conclusive  of  the  whole  matter,  but  no  doubt . 
we  have  here  power  to  exercise  a  discretion  for 
the  reasons  I  have  already  stated,  and  in  tbe 
exercising  of  that  discretion  we  are  bound  to  look 
at  the  circumstances  of  the  case.  If  there  had 
been  a  sequestration  here,  the  awarding  of  which 
had  bad  tbe  effect  of  reducing  nndne  preferences, 
or  equalising  diligences,  or  creating  a  right  or 
cutting  down  a  right,  or  of  preferring  one  or  more 
creditors,  that  might  have  been  a  reason  for  con- 
sidering whether  it  was  necessary  ih  the  circum- 
stances of  the  case,  for  doing  justice  between  the 
parties,  absolutely  to  recal  this  sequestration. 
But  in  the  present  case  it  is  not  said — and 
obviously  cannot  be  said — that  the  awarding  of 
this  sequestration,  or  tbe  first  deliverance  on  the 
petition,  has  had  any  of  these  effects.  There  has 
been  no  diligence  cut  down,  no  undue  preference 
created,  no  equalising  of  diligence — nothing  in 
short  that  yields  to  any  particular  creditor  a 
right,  or  bas  deprived  any  particular  creditor  of 
a  preference,  which  be  would  otherwise  bare  had, 
and  therefore  I  thiok  this  case  is  a  very  simple 
case  under  the  Act  of  Parliament.  It  is  said 
that  in  exercising  our  discretion  we  sfaonld  not 
interfere  with  tbe  sequestrHtion  unless  its  exist- 
ence is  to  work  Eome  injustice  to  some  perron — 
in  short,  unless  it  is  necessary,  in  ordertodo  justice 
between  the  parties  in  Court,  that  the  sequestra- 
tion be  recalled.  I  do  not  think  that  is  the 
proper  view,  I  think  there  are  many  considera- 
tions which  ought  to  operate  with  us  in  exercising 
this  discretion,  and  one  of  those  which  operates 
chiefly  on  my  mind  in  tbe  present  case  is  this, 
that  tbe  recalling  of  this  sequestration  will  be  a 
most  excellent  example,  and  that  if  we  were  in 
the  circumstances  of  this  case  to  refuse  to  recal 
it  that  would  be  peuimi  exempli,  and  would  tend 
to  perpetuate  a  practice  which  is  utterly  illegal, 
and  I  think  is  also  immoral.  Therefore  I  am  for 
recalling  the  sequestration. 

LoBD  Mtjbx— I  am  of  the  same  opinion. 
This  practice  which  your  Lordship  has  alluded 
to  has  crept  in  to  a  great  extent.  It  has  l>een 
seen  in  other  cases,  but  it  is  not  in  accordance 
with  the  statute,  and,  as  matter  of  fact,  does  not 
comply  with  one  of  its  provisions.  As  I  read 
the  Bankruptcy  Act,  when  a  petitioning  creditor 
presents  his  application  to  enable  him  to  obtain 
sequestration,  the  oath  is  absolutely  essential. 
I  concur  with  your  Lordship,  that  when  the  pro- 
ceedings are  ex  faoie  regular  tbe  Court  have  a 
discretion,  and  may  dispose  of  the  sequestration 
as  oircnmstances  may  appear  to  warrant  one 
way  or  the  other.  Here  I  think  no  harm  would 
be  dons  by  stopping  the  sequestration  that  is 
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going  on,  beoatise  on  the  admitted  facts  of 
the  case  it  appears  that  the  snm  oovered  by 
the  seqaestration  is  abont  £25,  and  the  balance 
of  the  heritable  debt  which  is  claimable  against 
the  bankrupt  is  £17,000.  I  think  it  woold 
be  of  the  greatest  possible  advantage  to  the 
parties  (for  there  is  nothing  but  a  fight  about 
expenses  to  go  on)  that  the  sequestration  shall 
come  to  an  end.  I  concur  with  your  Lordship 
in  your  remarks  on  the  irregularity  of  the 
course  of  making  an  affidavit  in  the  way  in 
which  I  understand  it  has  been  done  here, 
for  the  affidavit  is  framed  as  if  the  oath 
had  been  actually  administered.  There  is  no 
oath,  in  the  sequestration,  of  any  creditor,  and  yet 
the  debtor  is  put  into  a  position  of  sequestration 
'by  the  producing  of  an  oath  which  had  not 
in  fact  been  taken.  I  think  we  are  obliged  in 
this  case,  in  the  exercise  of  our  discretion,  to 
reoaL 

LoBD  Shand— I  think  the  principles  on  which 
the  Court  should  proceed  in  questions  of  this 
nature  as  to  the  recal  of  a  sequestration  have 
been  very  distinctly  stated  and  settled  in  the  case 
of  BaUantynt  v.  Barr,  and  in  the  recent  case  of 
MothenceU  v.  Lawrie.  If  the  proceedings  dis- 
close a  case  in  which  ex  faeU  of  the  oath  of  the 
petitioning  creditor  there  is  something  clearly 
wrong,  then  the  sequestration  ought  to  be  recalled. 
Anyone  looking  at  the  oath  is  bound  to  see  that 
it  is  not  an  oath  which  would  warrant  seques- 
tration, and  a  third  party  cannot  say  he  suffers 
any  hardship  if  he  does  not  examine  the  proceed- 
ings including  the  oath.  If,  on  the  other  hand, 
the  oath  is  in  all  respects  «e  faeU  regnUr,  and  a 
third  party,  a  creditor,  relies  on  that,  the  con- 
siderations are  quite  different  when  an  application 
for  recal  of  the  sequestration  comes  to  be  made. 
The  Oourt  has  held  that  in  this  class  of  cases 
there  is  a  discretion  to  recal  the  seqaestration  or 
not,  according  to  their  view  of  what  is  just  in 
the  circumstances. 

Accordingly,  I  think  the  question  here  is, 
whether  in  the  discretion  of  the  Court  this 
sequestration  ought  or  ought  not  to  be  recalled  ? 
It  is  a  sequestration  in  which  everything  would 
appear  to  a  third  party  to  be  «■;  jfaeU  regular. 
Now,  in  that  aspect  of  the  case,  if  it  had  appeared, 
now  that  we  have  the  sedenmt-book  and  Uie  whole 
proceedings,  that  the  recal  of  the  sequestration 
woold  be  a  serious  injury  to  the  creditors  gene- 
rally, because  it  would  leave  or  make  preferences 
granted  by  the  bankrupt  unchallengeable  which 
might  otherwise  have  been  set  aside,  I  should 
have  bad  the  utmost  difficulty  in  saying  that  the  ! 
sequestration  should  be  recalled.  As  was  pointed 
out  in  the  case  of  MotherwM  v.  Lawrie,  section  42 
of  the  Bankruptcy  Act  oontains  this  important  pro- 
Tision — ' '  In  all  questions  under  thisAotor  preced- 
ing Acts  regarding  sequestration  of  the  estates  of 
debtors,  the  sequestration  shall  be  held  to  com- 
mence and  take  effect  on  and  from  the  date  of  the 
first  deliverance  on  any  petition  for  seqaestration, 
which  shall  be  held  to  be  the  date  of  the  seques- 
tration, although  the  sequestration  be  not  actually 
awarded  until  a  later  date ; "  and  again,  under  the 
title  of  "effect  of  sequestration  on  ranking  of 
oreditors,"  there  are  Tery  important  provisions 
in  sections  107  to  111,  both  inclusive,  of  the 
statute  which  all  take  effect  from  the  time 
when  the  first  deliverance  in  the  sequestration 


is  granted.  One  of  these  is  to  the  effect  that 
the  order  shall  operate  as  "a  decree  of  adjudi- 
cation of  the  heritable  estates  of  the  bankrupt  for 
payment  of  the  whole  debts  of  the  bankrupt, 
principal  and  interest."  The  second  is  that 
sequestration  "shall  be  equivalent  to  an  arrest- 
ment in  execution  and  decree  of  forthcoming, 
and  to  an  executed  or  completed  poinding." 
There  is  an  interruption  of  prescription  by 
section  109,  and  catting  down  of  preferences  by 
sections  110  and  111  of  the  statute. 

Now,  if  the  case  had  presented  this  aspect — that 
there  werecreditors  here  rankingwhohad  relied  on 
the  sequestration  in  ignorance  of  the  fact  that 
the  alleged  deponent,  the  petitioning  creditor, 
had  not  taken  an  oath,  as  he  ought  to  have  done, 
and  their  interests  had  therefore  been  prejudiced, 
because  Ihey  had  been  induced  to  rest  satisfied 
with  this  sequestration,  and  so  had  not  taken 
proceedings  tbemselves— then  I  should  have  said 
that  in  its  discretion  the  Court  ought  not  to  recal 
the  sequestration. 

But  in  the  cirumstances'I  entirely  concur  with 
your  Lordship.  I  am  of  this  opinion  because 
the  question  is  now  one  entirely  between  the  bank- 
rupt and  the  petitioning  creditor.  The  btnkrupt 
maintains  that  this  creiditor  who  seeks  to  main- 
tain the  seqneHration  is  not  in  a  position  to  do 
so,  and  neither  the  trustee  nor  any  other  creditor 
has  resisted  the  recal.  Your  LoHship  has  gone 
fully  into  the  provisions  of  the  statute  in  regard 
to  the  necessity  for  an  affidavit.  Nothing  could 
be  more  express  than  the  enactment  of  section  22, 
which  refers  back  to  section  21  —  requiring 
that  there  shall  be  an  oath  taken— and  that 
such  oath  shall  be  taken  before  the  judge  ordi- 
nary, magistrate,  or  justice  of  the  peace.  That 
is  because  these  are  the  only  parties  who  are  in 
use  or  are  entitled  to  administer  oaths.  The 
purpose  for  which  the  party  goes  before 
the  judge  ordinary,  magistrate,  or  justice 
of  the  peace  is,  that  be  shall  take  an  oath  as  the 
statute  requires.  Then,  as  your  Lordship  has 
pointed  out,  both  under  a  declaration  in  terms  of 
provisions  of  the  Act  28  and  29  Vict.  cap.  9,  and 
under  an  oath  duly  made,  a  person  who  has  made 
any  false  statement  is,  in  the  first  place,  liable 
to  prosecution  for  perjury,  and  in  the  next  place, 
is  Uable  to  forfeiture  of  his  claim  on  the  estate. 
These  are  circumstances  showing  the  importance 
of  the  oath  to  be  administered,  but  we  do  not  re- 
quire these  circumstances,  for  section  21  makes  it 
clear  that  an  oath  must  be  administered. 

We  have  had  previous  cases  of  this  kind. 
There  was  one  in  which  in  a  competition  for  a 
trusteeship  one  of  the  parties  stated  that  all  the 
oaths  on  the  other  side  were  open  to  objection 
on  this  ground  {WyUie  v.  Kyd,  11  B.  968).  I 
confess  I  was  impressed  with  the  conviction  that 
the  averment  could  only  be  stated  to  delay  the 
case,  or  at  least  as  a  mere  haphazard  statement. 
I  could  not  have  believed  that  such  an  intoler- 
able practice  as  appears  from  this  proof  could 
have  existed.  There  is  this  to  be  said  for  the 
person  appearing  before  the  Justice  on  this 
occasion,  that  apparently  business  men  had  got 
lulled  into  the  view  that  they  may  call  a  thing 
an  oath  which  is  not  an  oath,  and  I  concur  in 
thinking  that  the  sooner  business  men  are  taught 
that  this  is  an  tmsound  view  the  better,  and  that 
we  should  recal  this  sequestration,  if  for  no  other 
reason  with  the  view  of  marking  dedaively  the 
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impropriety  of  prooeedings  of  this  kind. 

I  should  like  to  add  that  I  put  my  jadgment 
on  the  general  qnestion,  and  not  on  the  specialities 
of  this  sequestration.  IThere  may  be  little,  if  any, 
estate  for  diTision  amongst  unsecnred  creditors, 
bnt  I  can  nuderstand  that  the  heritable  creditors 
may  find  the  seqaestration  yalnable  in  enabling 
them  to  give  a  tiUe.  In  oases  of  sale  it  is  notori- 
ous that  a  title  by  the  trustee  in  a  sequestration 
is  a  valuable  title,  for  it  is  generally  free  from 
exception,  and  I  can  understand  why  creditors 
should  resort  to  sequestration  in  order  to  be  able 
to  give  such  a  title.  But  if  they  do  so  they  must 
oomply  with  the  provisions  of  the  statute,  which 
in  this  case  I  am  satisfied  has  not  been  done. 

IiOBD  Ad^k — In  my  opinion  the  difference 
between  ex  faeie  objections  and  latent  objec- 
tions is  perfectly  sound,  and  well  established  in 
Uw,  and  I  think  it  is  also  quite  clear  that  the 
latter  class,  namely,  latent  objeotioos  which 
must  be  a  subject  of  proof  and  inquiry  as  to 
whether  they  are  established,  will  take  place  pro- 
bably in  nine  out  of  ten  cases  in  applications  for 
recal  of  sequestration,  for  if  they  are  not  ae  facie 
the  sequestration  will  be  granted,  and  therefore 
inquiries  into  latent  objections  will  take  place  in 
the  sequestration.  And  that  being  so,  I  have 
no  doubt  that  it  has  been  held  in  such  cases  that 
when  the  latent  objection  is  established  it  is 
entirely  in  the  discretion  of  the  Court  whether 
the  sequestration  'be  recalled.  It  occurs  to 
me  that  where  the  truth  of  the  latent  ob- 
jection has  been  established  the  sequestration 
should  be  recalled,  unless  it  can  be  shown  that 
there  are  interests  involved  which  should  lead  to 
a  different  result,  and  accordingly  I  think  the 
question  is — Is  it  or  is  it  not  established  as  against 
the  recal  of  the  sequestration  that  other  creditors 
haveacquired  rightswhioh  would  be  prejudicially 
affected  by  a  recal?  I  think  that  would  be  the 
proper  inquiry.  If  that  be  not  shown,  then  I  think 
that  it  should  be  recalled.  Kow,  in  the  present  case 
it  has  not  been  established,  certainly  it  has  not 
been  so  to  my  satisfaction,  that  any  other  credi- 
tor would  be  prejudiced.  No  preference  has 
been  acquired,  no  preference  has  been  cut  down, 
and  so  far  as  we  can  ascertain,  nothing  has  been 
done  whereby  the  interests  of  other  creditors 
would  he  affected  by  the  recal  of  this  seques- 
tration. If  the  affidavit  is  a  bad  one  I  do  not 
know  that  the  fact  that  it  is  a  particularly  bad 
one,  as  it  is  in  this  case,  would  affect  the  ques- 
tion whether  the  sequestration  should  be  with- 
drawn as  affecting  the  interests  of  the  other  credi- 
tors. In  this  case,  though  there  is  really  no  oath 
at  all,  if  I  had  been  satisfied  that  the  other  credi- 
tors would  be  prejudicially  affected  I  would  hesi- 
tate to  recal,  but  being  satisfied  that  they  are  not 
prejndioially  affected,  I  concur  with  your  Lord- 
ships that  the  sequestration  should  be  recalled. 

The  Court  recalled  the  sequestration. 

Counsel  for  the  Petitioner — AiVatt.  Agent — 
William  Officer,  B.S.O. 

Counsel  for  the  Bespondents— Balfour,  Q.O.— 
Low — Maoonoohie.    Agents — J.  <i:  F.  Anderson, 

w.a 


Saturday,  January  12. 


FIRST    DIVISION. 

[Sheriff  of  the  Lothians 
and  Peebles. 

THOMSON  V.  H'BAIN  (THOMSON'S  TRUSTEE). 

Bankruptcy  —  Matter   and    Servant  —  Implied 
Agreement — Claim  for  Wagea  for  which  there 
had  been  no  Agreement— Pretumption— Proof. 
A  long  period  of  service  raises  a  presump- 
tion that  remuneration  therefor  was  intended 
even  although  there  was  no  agreement  for 
wages. 

A  father  lodged  a  claim  in  his  son's  seques- 
tration, averring  that  he  had  served  his  son 
as  vanman  for  seven  years  without  receiving 
wages.     It  was  admitted  that  there  had  been 
no  agreement  for  wages.     The  trustee  re- 
jected the  claim  as  collusive.     Od  appeal,  the 
Court  recalled  the  trustee's  deliverance,  and 
allowed   the  claimant  a  proof   of   his  aver- 
ments as   to  the   circumstances   connected 
with  the  constitution  of  his  alleged  debt. 
On  16th  January  1888  Donald  Thomson,  mer- 
chant, Feam,  Koss-shire,  granted  a  trust-deed 
for  behoof  of  his  creditors,  and  on  the  same  day 
he  granted  a  promissory-note  for  £160  in  favour 
of  his  father  Donald  Thomson  senior,  and  also  a 
holograph  acknowledgment  that  he  was  indebted 
to  his  father  in  this  sum,  being  the  amount  of 
eight  years'  wages  for  his  services  as  vanman. 
Douald  Thomson  senior  lodged  no  claim  under 
this  trust-deed. 

The  attempted  settlement  under  the  trust-deed 
having  fallen  through,  sequestration  of  the  estates 
of  Donald  Thomson  junior  was  obtained  on  18th 
April  1888,  and  George  M'Bain  junior,  CA.,  Aber- 
deen, was  appointed  trustee. 

Donald  Thomson  senior  claimed  in  the  seques- 
tration. The  trustee,  on  the  ground  that  it  was 
a  collusive  claim,  rejected  it. 

Against  this  deliverance  Donald  Thomson  senior 
appealed  to  the  Sheriff  of  the  Lothians  and 
Peebles. 

In  his  examination  the  bankrupt  said — "I 
assisted  in  maintaining  my  father  since  I  started 
business  ;  my  sister  also  contributed.  My  father 
lived  with  me  till  about  three  or  four  months 
ago.  He  acted  as  my  vanman,  but  I  gave  him 
no  wages,  merely  his  meat  and  clothing.  I  never 
agreed  to  give  my  father  wages." 

In  the  minute  lodged  in  the  appeal  the  ap- 
pellant averred,  inter  alia,  that  he  was  em- 
ployed for  eight  years  by  the  bankrupt  as  his 
vanman.  Had  he  not  so  acted  tbe  bankrupt 
would  have  required  to  employ  another  assistant, 
and  to  pay  him  wages.  He  had  rendered  the 
service,  but  had  received  no  wages,  and  long  prior 
to  February  1 888  the  present  claim  had  not  only 
been  made,  but  had  been  admitted  and  arranged 
by  the  bankrupt. 

The  respondent  (the  trustee)  averred  that  the 
claim  was  not  lodged  tintil  sequestration  proceed- 
ings were  commenced.  The  appellant  was  just 
in  the  natural  position  of  being  maintained  by 
his  son,  and  partly  in  return  for  such  mainten- 
ance, and  partly  to  occupy  his  leisure  time,  he 
drove  the  van. 
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The  appellant  pleaded— (1)  That  as  he  had 
rendered  services  he  was  entitled  to  recompense, 
and  this  not  having  been  given  him,  he  was  en- 
titled to  claim  for  the  same. 

The  respondent  pleaded — "  (1)  The  respondent 
having  already  fully  examined  the  docnments 
and  oiroamstances,  vhioh  very  clearly  disclose 
the  facte  of  the  case,  farther  proof  is  tinueoes- 
sary.  (2)  The  claim  of  the  appellant  being  a 
oollasive  one,  the  appeal  shonld  be  dismissed 
with  expenses. " 

The  Sheriff-Substitute  (Huiii,ton)  on  3rd 
December  1888  dismissed  the  appeal,  and  affirmed 
the  deliverance  of  the  trustee. 

Donald  Thomson  senior  appealed  to  the  Court 
of  Session,  and  argued — That  the  trnatee  had 
throughout  acted  without  due  deliberation,  and  in 
the  absence  of  any  evidence  he  had  decided  that 
the  appellant  was  a  Conjunct  and  confident  per- 
son. Before  the  present  claim  was  rejected  there 
ought  to  be  inquiry — Aniierton  v.  Ualley,  June 
11, 1847,  9  D.  1222;  M'NavgMony.M'Naughton, 
1R18,  Hume's  Dec.  S96 ;  Fraser  on  Master  and 
Servant,  p.  44  ;  Sitehie  v.  Salgamie,  January  14, 
1875,  2  B.  297;  Jonei  v.  Jonet,  January  26, 
1888,  16  B.  828. 

Argned  for  the  respondent — There  was  nothing 
incompetent  in  what  the  trustee  had  done.  A 
contract  of  hiring  had  been  averred.  Wages  were 
claimed  as  due,  but  no  effort  had  been  made  to 
prove  the  contract,  and  looking  to  the  relation- 
ship of  the  parties,  the  trustee  had  done  rightly 
in  rejecting  this  claim  as  collusive — liitekie  y. 
Ferguson,  November  16,  1849,  12  D.  119.  A 
contract  of  employment  did  not  necessarily 
involve  a  contract  of  wages.  Here  food  and 
clothing  were  given  for  services  rendered,  and 
this  was  accordingly  a  case  of  presomed  discharge 
—BuueCt,'*  Tru»Ue*  ▼.  RvtteU,  December  11, 
1885,  IS  B.  S31.  . 

At  advising — 

LoBD  Pbbsident— I  think  your  Lordships  are 
all  agreed  that  in  the  present  case  il  is  impossible 
to  take  any  notice  of  the  documents  which  have 
been  put  in  in  support  of  this  claim,  for  the  reason 
that  instead  of  supporting  it  they  rather  tell 
against  it. 

The  question,  however,  remains,  whether 
enough  has  not  been  averred  in  this  record  to 
entitle  the  appellant  to  a  proof.  The  appellant 
is  the  father  of  the  bankrupt,  and  for  seven  years 
he  alleges  that  he  has  acted  as  vanman  to  the 
bankrupt  without  receiving  any  wages.  Now,  the 
law  in  such  cases  ii;,  I  think,  very  correctly  laid 
down  by  the  Lord  President  in  the  case  of  Ander- 
ion  V.  HaUey,  9  D.  1222,  and  following  upon  that 
decision  it  is  quite  clear  that  if  the  averments  of 
the  claimant  are  made  out  he  will  be  entitled 
to  wages.  I  am  therefore  for  allowing  the  appel- 
lant a  proof  of  his  averments,  the  proof  to  take 
place  before  the  Sheriff. 

LoBD  Mtmi  concurred. 

LoBD  Sraks— I  am  of  the  same  opinion.  I 
see  that  Lord  Fraser  in  his  work  on  Master  and 
Servant  (p.  44),  under  the  heading  of  "Implied 
Oontracts,"  and  dealing  with  the  result  of  the 
Scottish  oases  as  to  whether  wages  are  due  if 
there  is  no  contract,  makes  the  following  obser- 
vations—"The  case  of  RtUikU  v.  Ferguton,  12 


D.  119,  shows  that  when  the  acts  for  which 
remuneration  is  claimed  may  fairly  be  referred 
rather  to  good  feeling,  self-interest,  or  some 
other  cause  than  to  service  for  hire,  there  is  no 
ground  in  equity  or  in  law  for  any  presumption 
in  favour  of  the  servant.  The  question  of  re- 
muneration seems  rather  to  depend  not  upon  any 
general  presumption,  but  upon  a  consideration 
of  the  whole  circumstances  nnder  which  the 
services  were  performed."  Now,  that  expresses 
exactly  my  opinion  on  the  merits  of  a  case  such 
as  this  after  we  have,  as  the  result  of  inquiry,  the 
facta  fully  before  ns.  But  then  Lord  Fraser 
goes  on  to  say — "  If  any  general  presumption  in 
favour  of  the  servant  exist,  it  is  at  best  a  weak 
one,  and  easily  rebutted  by  oircumstancss  indi- 
cating that  the  services  were  intended  to  be 
gratnitous."  Now,  I  think  that  this  last  sentence 
hardly  brings  out  the  result  of  the  decisions,  and 
that  it  shonld  not  be  expressed  quite  in  this  way. 
To  my  mind  the  principle  of  the  decisions  seems 
to  be  that  when  there  is  a  long  extended  period 
of  service,  though  nothing  is  said  about  wages,  a 
presumption  arises  that  remuneration  was  in- 
tended to  be  given  at  some  time  or  other.  This 
presumption  may  no  doubt  be  easily  rebutted  on 
evidence,  and  therefore  I  am  of  opinion  that  in 
all  such  cases  there  ought  to  be  inquiry. 

Under  section  126  of  the  Bankruptcy  Act  the 
trustee  might  in  so  small  a  matter  have  taken  the 
evidence  himself.  He  has  not  ddhe  so,  and  the 
case  has  already  been  before  the  Sheriff,  and 
accordingly  I  agree  with  your  Lordship  that  any 
inquiry  which  is  to  take  place  should  be  taken  in 
the  Sheriff  Court. 

LoBO  Adam  concnrred. 

The  Court  recalled  the  interlocutor  appealed 
against,  and  remitted  to  the  Sheriff  to  aLow  a 
proof. 

Counsel  for  the  Appellant — Goudy.  Agent — 
T.  M'Naught,  S.S.C. 

Counsel  for  the  Bespondent— G.  W.  Burnet. 
Agents— Waugh  &  M'Lachlan,  W.S. 


HIGH  OOUET  OF  JUSTIOIAEY. 


Monday,  JanvMry  14. 

(Before  the  Lord- Justice  Clerk,  Lord  Adam,  and 
Lord  Trayner.) 

OALLOWAT  V.  WEBEK.' 

Juitieiary  Ccua— Hotel— Sreaeh  of  OirtifieaU— 
Sunday  Traveller. 

A  man  who  had  arrived  by  steamer  .in  the 
town  where  he  lived  between  12 'SO  a.m.  and 
2  a.m,  on  Sunday,  and  had  gone  home  and 
slept  at  home,  was  supplied  with  liquor  at  a 
hotel  in  the  town  between  11  a.m.  and  12 
noon  on  the  same  day.  He  was  un- 
known to  the  servant  who  supplied  him, 
and  stated  that  he  had  come  by  steamer, 
and  was  a  bona  fd»  traveller.  The  hour 
of  the  steamer's  arrival  was  known  to  the 
servant,    who    made    no    further    inquiry. 
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The  innkespei  was  charged  with  breach  of 
his   oertifioate,    and   was  acqaitted   by  the 
Magistrates.     Held,  on  appeal,  that  the  per- 
son serred  was  not  a  hona  fide  traveller,  that 
the  servant  was  not  jastified  in  serving  him, 
as  he  had  failed  to  make  dne  inquiry,  and 
that  the  innkeeper  was  improperly  acqaitted. 
John   Weber,    hotel-keeper.   Grand   Hotel,  Ler- 
wick, was  charged  before  Her  Majesty's  Jastices 
of  the  Peace  for  the  oonnty  of  Zetland,  at  the 
instance  of  James   Kirkland   Galloway,    Frocu- 
rator-Fisoal  of  Zetland,  npou  a  complaint  which 
set  forth  that  he  did  "  on  Sunday  the  9th  Sep- 
tember   1888    contravene  the    Pablio  -  Honses 
Acta  Amendment  (Scotland)  Act  1862  by  selling, 
in  contravention  of  the  certificate  for  the  sale  of 
ezoiseable  liqaors,  at  the  Grand  Hotel  foresaid, 
held  by  him,  to  Thomas  Kisbet,  residing  in  Union 
Street,  Lerwick,  who  was  neither  a  lodger  in  said 
hotel  nor  a  traveller,  one  pint  of  beer  or  other 
ezoiseable  liqnor." 

The  canse  was  tried  on  the  26th  day  orOctober 
1888  before  David  James  Mackenzie,  Esq.,  and 
William  Irvine,  Esq.,  two  of  Her  Mnjesty's 
Jastices  of  the  Peaoe  for  the  shire  of  Zetland. 
The  aocQsed  pleaded  not  gnilty  ;  and  after  hearing 
the  evidence  the  Ma<;istrateB  acquitted  him. 

The  Frocnrator-Fiscal  took  a  case.  The  facts 
set  forth  in  the  case  were  as  follows: — "The  said 
Thomas  Nisbet  returned  home  to  Lerwick  on 
9th  September  1888  after  an  absence  of  seven 
months ;  that  be  was  nnknown  by  sight  to  the 
•ooosed,  or  to  the  waiter  Charles  Dautohsmann 
after  mentioned;  that  the  steamer  arrived  at 
Lerwick  on  the  9th  September  at  an  hour  vari- 
ously stated  as  between  12-80  a.m.  and  2  a.m.  on 
Sunday  morning  ;  that  Thomas  Nisbet,  on  the 
arrival  of  the  steamer,  went  to  his  home  in  tJoion 
Street,  Lerwick,  and  went  to  bed ;  that  by  the 
steamer  two  codimercial  travellers  came,  who 
were  met  by  the  said  John  Weber's  servants,  and 
who  lodged  in  the  Grand  Hotel  that  night ;  that 
after  the  arrival  of  the  steamer  the  whole  occu- 
pants of  the  hotel  went  to  bed  ;  that  between 
11  a.m.  and  12  noon  on  the  said  9th  September 
Thomas  Nisbet  prooeeded  to  the  Grand  Hotel, 
Lerwick,  in  company  with  Bobert  Tait,  Albany 
Street,  Lerwick,  who  went  for  the  purpose  of 
visiting  his  sister-in-law  Barbara  Jaromson,  who 
is  a  domestic  servant  in  tbe  Grand  Hotel,  and 
twice  asked  Charles  Dautohsmann,  waiter  in  the 
said  hotel,  to  supply  him  with  drink,  and  was 
refused  ;  that  he  thereupon  stated  that  he  had 
come  by  the  steamer,  and  was  a  bona  fide  travel- 
ler, but  did  not  inform  the  waiter  that  he  had 
been  at  home  and  slept ;  that  he  was  thereupon 
sapplied  with  a  pint  of  beer  ;  between  the  arri- 
val of  the  steamer,  the  time  of  which  was  known 
to  Ur  Weber,  and  the  time  when  the  beer  was 
sapplied,  all  the  parties  had  had  a  night's  sleep, 
and  about  twelve  hours  had  elapsed  ;  that 
Bobert  Tait,  who  accompanied  him,  did  not  ask 
for,  and  was  not  supplied  with  drink," 

The  qaestions  of  law  for  the  opinion  of  the 
Court  of  Jastioiary  were — "  Was  Thomas  Nisbet 
a  bona  fide  traveller  within  tbe  meaning  of  the 
Aets  when  so  supplied  with  liquor?  Was  the 
•aid  John  Weber  or  his  servant  justified  in  supply- 
ing the  said  Thomas  Nisbet  with  refreshments 
on  the  faith  of  the  statement  made  by  him  ? 
Was  tlie  said  John  Weber  properly  acqaitted  by 
the  Uagictrates?" 


Argaed  for  tbe  appellant — The  first  question 
must  be  answered  in  the  negative.  Nisbet,  after 
his  arrival  at  Lerwick,  went  to  his  own  home, 
where  he  remained  all  night.  His  journey  was 
at  an  end.  He  could  not  be  called  a  traveller  at 
all.  The  second  qneBtion  must  also  be  answered 
in  the  negative.  The  stesmer  was  known  to  the 
hotel-keeper  to  have  arrived  on  Sunday  morning 
sometime  between  half-past  12  o'clock  and  2 
o'clock.  No  doubt  the  servant  who  supplied  the 
liqnor  Was  not  aware  that  Nisbet's  home  was  in 
Lerwick,  bat  be  could  have  ascertained  that  on 
inquiry.  He  made  no  proper  inquiry.  It  fol- 
lowed that  the  scqnittal  was  improper. 

Argued  for  the  respondent  on  the  first  ques- 
tion— The  onui  of  proving  the  case  lay  on  the 
appellant,  and  he  had  failed  to  satisfy  the 
Justices— -x7oAn«t<m  v.  Laing,  March  25,  1876,  3 
Coup.  2.50  (per  Lord  Yonug,  253) :  Copeljf  v. 
Burton,  June  28,  1870,  6  LB.,  C.P.  489  (de- 
cided prior  to  the  Statute  87  and  88  Vict.  o.  49, 
which  defined  theeipression  "6ona.^d«  traveller"). 
It  was  not  necessary  that  the  traveller  should  be 
any  distance  from  home— Peplow  v.  Riehardton, 
February  6,  1869,  4  L.B.,  C.P.  168;  Dickton 
V,  Linton,  November  19,  1886,  1  White,  282, 
The  journey  may  have  ended,  bnt  the  necessity 
for  the  refreshment  arose  out  of  the  circumstances 
of  the  journey.  On  the  second  question — The 
question  was  stated  on  the  footing  that  the  servant 
was  justified  in  taking  Nisbet's  statement  astrae. 
The  question  was  whether  he  was  suGBoiently 
oarefni  in  his  inquiry.  If  not,  it  was  either  an 
error  in  judgment  or  an  act  of  disobedience  to 
bis  employer.  An  error  in  judgment  would  not 
justify  a  conviction — Copely  v,  Burton,  supra; 
Multin*  V,  ColUnt,  January  24,  1874,  9  L.B., 
Q.B.  292;  BeberU  v.  Humphreyt,  May  28, 1873, 
8  L.B.,  Q.B.  488 — nor  would  a  wrongful  act  by 
a  servant  if  in  disobedience  to  the  master's 
orders — QreenhiV,  v.  Stirling,  March  19,  1886, 
6  Oonp.  602. 

At  advising — 

LoBD  JusTioE-OiiEBX— I  am  dearly  of  opinion 
that  we  mn<)t  answer  tbe  first  question  in  the 
negative.  Nothing  can  be  dearer  than  at  the 
time  the  liquor  was  supplied  Nisbet  was  not  a 
&0Rayid«  traveller.  I  am  also  clearly  of  opinion 
that  if  any  person  whose  duty  it  was  to  test  the 
respondent's  claim  to  be  served  with  liqnor  had 
so  done,  he  would  have  found  that  he  was  not  a 
bona  fide  traveller  unless  Nisbet  had  told  him 
some  falsehood.  The  second  question  resolves 
itself  into  this,  whether  the  waiter  acting  for  his 
master  discharged  tbe  duty  which  lay  upon  him 
of  making  reasonable  inquiry  as  to  his  character 
as  traveller  before  supplying  liquor  to  a  person 
unknown  to  him  upon  a  Sunday?  and  1  am 
dearly  of  opinion  that  we  must  answer  that 
question  in  the  negative.  All  that  the  waiter  was 
told  was  that  this  man  had  come  by  the  steamer, 
and  that  he  was  a  bona  fide  traveller.  The  latter 
statement  is  not  a  statement  of  fact,  but  of  infer- 
ence from  fact.  Therefore  the  only  fact  before 
the  waiter  was  that  Nisbet  had  come  by  the 
steamer.  Having  come  by  the  steamer,  which 
had  arrived  early  that  morning,  he  had  ceased  to 
be  a  traveller  at  the  moment  of  landing,  the  fact 
being  that  he  was  a  resident  in  the  place.  The 
presumption  against  the  hotel-keeper  is  that  if 
the  inquiry  had  been  oontinoed  these  facts  woald 
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have  been  asoertained.  Whateyer  we  may  think 
abont  the  bona  flde»  of  the  waiter — and  I  do  not 
think  we  need  aasome  that  he  was  in  wilfnl 
breach  of  the  statute — I  cannot  hold  that  the  in- 
qairies  made  by  him,  and  the  information  he 
received,  were  a  jnstiflcation  for  him  holding 
Nisbet  to  be  a  bona  fide  traveller. 

Another  question  has  been  raised  by  Mr 
M'Lennan,  which  goes  rather  to  the  third  qnes- 
tion  in  the  case,  namely,  whether  Weber,  the  pro- 
prietor, is  liable  in  a  qaeetion  of  this  kind  for 
the  fanlt  of  his  servant?  One  or  two  cases  have 
been  quoted  for  the  pnrpose  of  asking  ns  to  hold 
that  althoQgh  the  waiter  was  wrong  he  must  be 
held  to  be  in  breach  of  his  master's  instructions, 
and  to  have  committed  a  fanlt  for  which  his 
master  is  not  liable.  I  cannot  assent  to  any  such 
doctrine.  If  the  master  gives  his  servant  express 
instrnotioQs  not  to  do  a  certain  thing,  and  the 
servaut  knowingly  in  breach  of  these  instructions 
does  it,  the  master  may  not  be  liable,  because  the 
servant  is  not  doing  it  in  the  employment  of  the 
master;  bnt  if  a  servant,  as  is  alleged  here,  is 
bona  fide  considering  for  the  master,  and  in  the 
interest  of  the  master,  whether  a  certain  person 
should  be  supplied  with  liqnor,  then  the  mistake 
which  tbe  servant  makes  in  that  matter  is  the 
mistake  of  the  master.  Having  answered  the 
first  two  questions  in  the  negative,  I  have  no 
difflcnlty  in  answering  the  third  in  the  negative 
also. 

IioBD  Ad/lk — Tbe  first  question  is  —  "  Was 
Thomas  Nisbet  a  bona  fide  traveller  within  the 
meaning  of  the  Acts  when  so  supplied  with 
liqnor?" — so  supplied  meaning,  supplied  at  tbe 
Orand  Hotel,  Lerwick,  on  Sunday  the  9th  Sep- 
tember 1888.  It  appears  from  the  facts  stated 
that  Nisbet  had  come  to  Lerwick,  where  his  home 
was,  abont  midnight  on  the  night  previous,  had 
gone  home,  gone  to  bed,  and  been  for  nearly 
twelve  honrs  in  his  own  honse.  In  these  circum- 
stances I  think  it  is  nothing  short  of  ridiculons 
to  say  that  this  jonrney  bad  not  ceased.  I  think 
it  is  not  arguable. 

The  next  question  is — "Was  tbe  said  John 
Weber  or  his  servant  justified  in  supplying  tbe 
said  Thomas  Nisbet  with  refreshments  on  the 
faith  of  the  statement  made  by  him  ?"  I  am  of 
opinion  with  your  Lordship  that  no  innkeeper, 
or  servant  of  nn  innkeeper,  is  justified  in  supply- 
ing liqnor  on  Snnday  unless  he  makesdue  and  pro- 
per inquiry.  The  statement  made  here  by  Nisbet 
was  that  he  had  come  by  the  steamer,  and  was 
a  bona  fide  traveller.  The  statement  that  he  was 
a  bvna  fide  traveller  gives  no  information.  The 
oaly  statement  there  is  that  he  had  come  by  the 
steamer.  Now,  if  every  man  who  has  landed 
from  a  steamer  12  hoars  before  is  to  be  presumed 
to  be  still  in  itinere  that  might  be  sufScient. 
Bnt  that  is  ridiculons.  It  was  the  clear  duty  of 
tbe  servant  to  have  gone  on  to  ask  some  more 
questions.  There  was  no  proper  or  reasonable 
inqairy,  and  I  mast  therefore  come  to  the  same 
conclusion  as  your  Lordship.  It  follows  that  I 
necessarily  come  to  the  same  oonclnsion  upon 
the  third  question.  I  wonid  rather  not  express 
any  opinion  as  to  what  is  reasonable  inqairy, 
bccaose  thst  is  a  question  of  fact  in  every  case. 

liOBD  TsAYHiB  ooncurred. 

The  Oonrt  answered  the  first  two  questions  of 


law  in  the  negative,  and  tbe  third  in  the  affirma- 
tive. 

Coansel  for  the  Appellant — B.  E.  Oalloway. 
Agent— Thos.  Caimicbael,  S.S.G. 

Counsel  for  the  Respondent  —  M'Lennan. 
Agent— John  M.  Rusk,  S.S.C. 


COURT    OF    SESSION. 


Tuesday,  January  15. 

FIRST     DIVISION. 

[Lord  Kinneai,  Ordinary. 
8CHAW  V.  BLACKS. 

Right  in  Security— Vto  indiviso  Properly — Me^/U 
and  Duties — Vompetency — Penonal  Bar. 

A  pro  indiviso  proprietrix  borrowed  a  snm 
of  mouey,  and  in  security  thereof  granted  a 
bond  and  disposition  over  her  pro  indivito 
share  of  the  property.  The  bond  was  in 
ordinary  form,  and  contained  a  olaoae  of 
assignation  of  rents. 

In  an  action  of  maills  and  dnties  by  the 

creditor  in  tbe  bond,  the  granter  pleaded 

"no  title  to  sue."    The  Court  repelled  this 

defence,  holding  that  she  could  not  object 

to  the  title  of  her  own  assignee,  reserving 

the  question  which  would  have  arisen  if  tbe 

defence  had  been  stated  by  the  tenants  or 

by  the  other  pro  indivito  proprietors. 

Mrs  Margaret  Eilgonr  or  Black,  wife  of  Roger 

Black,   solicitor,  Kirkcaldy,    was  proprietrix  of 

two-fifths  pro  indiviso  of  tbe  lands  of  Brunt- 

shiels,   in  the  county  of  Fife.     In   1881    Mrs 

Black  borrowed  from  Robert  Schaw,  Edinbnrgta, 

a  sum  of  £1600,  and  in  security  of  the  loan  she, 

with  tbe  consent  of  her  husband,  granted  a  bond 

and  disposition  in  security  over  her  share  of  the 

pro  indiviso  estate.     The   bond   contained  the 

usual  olaases,  inolnding  a  clause  of  assignation 

of  rents.    The  lands  of  Bmntshiels  were  divided 

into  fourteen  enclosures,  which  were  let  as  grass 

parks.     The  said  parks  were  rouped  for  the  year 

1888  in  common  form,  and  it  was  provided  by 

the  articles  of  ronp  that  the  rents  were  to  be  paid 

to  Mr  John  Inglis  of  Oollathie,  one  of  the  pro 

tTidiviso  proprietors,  for  behoof  of  himself  and 

the  other  proprietors  of  Brnntshiels. 

In  July  1888  Schaw  raised  the  present  action 
of  maills  and  dnties  against  Mr  and  Mrs  Black, 
calling  also  as  defenders  the  other  two  pro  indi- 
viso proprietors  of  Bmntshiels,  and  also  the  ten- 
ants of  the  grass  parks.  He  averred  that  the 
£1600  was  due  and  resting-owing,  and  that  the 
interest  from  the  term  of  Martinmas  was  aUo 
unpaid.  The  only  compearing  defenders  were 
Mr  and  Mrs  Black,  who  admittMl  that  the  money, 
principal  and  interest,  was  due,  but  averred  that 
the  tenants  of  the  parks  were  in  no  way  bound 
to  pay  any  portions  of  the  grass  rents  to  thsm, 
and  that  they  were  only  payable  to  Mi  Inglis  of 
Oollnthie  for  behoof  of  all  the  joint  proprie- 
tors. 
Tiie  pursuer  pleaded  that  as  he  was  a  heritable 
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oreditoT  infeft  in  the  sabjeots  he  was  entitled  in 
defaidt  of  payment  to  enter  into  possesgion  of 
the  lands,  and  to  nplift  the  rents,  and  that  he 
was  entitled  to  decree  of  mailU  and  dnties. 

The  defenders  pleaded,  inter  alia— "(I)  No 
title  to  sue ;  and  (2)  that  the  action  was  incom- 
petent." 

On  16th  November  1888  the  Lord  Ordinary 
(KcnrxAB)  sustained  the  defenders'  second  plea- 
in-law  and  dismissed  the  action. 

The  pnrsner  reclaimed,  and  argned  that  the 
liOrd  Ordinary's  jndgment  had  proceeded  upon  a 
mistaken  view  of  the  nature  of  Mrs  Black's  right; 
hers  was  not  a  joint  right,  but  a  right  in  common, 
which  was  practically  the  same  as  the  right  of 
tenants-in-common  in  the  law  of  England  — 
Williams  on  Real  Property,  p.  162.  The  dis- 
tinction in  the  law  of  Scotland  between  joint 
propertyand  property  in  common  was  not  clearly 
laid  down  either  in  the  text-books  or  in  the  de- 
cisions. As  an  instance  of  joint  property,  the 
right  possessed  by  one  of  a  body  of  trustees  was 
the  simplest  example  ;  while,  on  the  other  hand, 
the  case  of  heirs-portioners  best  illustrated  the 
position  of  the  holders  of  a  right  in  common. 
Mrs  Black's  right  here,  though  not  strictly  speak- 
ing an  heir-portioner  right,  was  analogous  to  it,  as 
she  could  sell,  alienate,  or  burden  her  pro 
indivito  share.  On  the  distinction  between 
joint  and  common  rights — 2  Bell's  Com.  p.  544  ; 
Ersk.  Inst.  ii.  6,  63;  Bell's  Prin.,  sec.  1072; 
Bankine  on  Land  Ownership,  485.  As  to  the 
powers  of  pro  indivito  proprietors,  the  result  of 
the  decisions  was  that  in  all  questions  between 
the  said  proprietors  and  third  parties  in  matters 
relating  to  the  common  property  the  consent  of 
all  the  pro  iruUvito  proprietors  was  necessary,  as, 
for  example,  in  the  case  of  suing  a  remoTing 
from  the  common  property — Cfrozier  r.  Downie, 
June  13,  1871, 9  Maoph.  826  ;  on  suing  a  declara- 
tion of  marches—  Young  v.  Tennant  dh  Company, 
June  11,  1860,  22  D.  1415.  When  as  in  the  case 
of  questions  in  which  the  rights  of  the  pro  indi- 
m*0  proprietors  only  were  at  issue,  greater  laxity 
in  the  matter  of  consents  prevailed — Stewart  v. 
Wand,  February  6,  1842,  4  D.  622 ;  Johnitone 
T.  Crawfurd,  July  3, 1855, 17  D.  1028  ;  Monson, 
December  11,  1857,  20  D.  276  ;  Lawion  v.  Leilh 
aT»d  Heweattle  Steam  Packet  Company,  Nov- 
ember 26,  1850,  13  D.  176.  II.  Personal  bar— 
The  present  defence,  while  it  might  have  been 
formidable  in  the  mouths  of  the  tenants  or  of 
the  other  pro  indivito  proprietors,  could  not  be 
listened  to  from  the  present  defenders,  who 
being  the  pursuer's  authors  and  the  debtors  in 
the  bond,  were  barred  from  calling  in  question 
the  pursuer's  title.  They  had  by  the  bond  as- 
signed the  rents,  and  could  not  now  be  heard  to 
plead  that  that  assignation  was  invalid.  Neither 
the  tenants  nor  the  other  pro  indivito  proprie- 
tors were  in  any  way  opposing  what  the  pursuer 
here  sought  to  obtain. 

Argned  for  the  defenders  Mr  and  Mrs  Black— 
The  title  of  the  pursuers  was  to  a  pro  indivito 
property,  and  an  action  of  maills  and  duties 
was  not  competent  to  parties  holding,  like  the 
defenders,  a  joint  right.  If  so,  it  was  not  com- 
petent to  the  pursuer,  who  was  merely  their 
assignee,  andiwhose  right  could  not  be  higher 
than  that  of  the  cedent.  The  cas"*  was  rnled  by 
Oargk  v.  Muir,  January  21,  1837,  15  S.  408, 


and  the  opinion  of  the  Lord  Ordinary  in  that  case 
exactly  defined  the  nature  both  of  the  defen- 
ders' and  of  the  pursuer's  rights  in  the  present 
oi&e.  Here  it  was  not  only  the  property  which 
was  held  pro  indivito,  bnt  also  the  right — 
M'Neight  v.  Loekhart,  November  80,  1843,  6  D. 
128.  The  defence  here  stated  was  competent 
either  to  the  tenants  or  to  any  of  the  pro  indi- 
vito proprietors,  and  it  was  not  to  be  assumed 
that  because  no  defences  were  put  in  by  any  of 
the  other  defenders  that  they  on  that  account 
were  to  be  held  as  oonsenters  to  the  present 
action. 

At  advising — 

LoBD  Pbesiokkt—  I  think  this  is  a  very  special 
case,  and  that  the  decision  in  it  will  not  estubliah 
any-  general  rule  of  law,  nor  will  it  interfere  with 
any  of  the  decisions  which  have  already  been  pro- 
nounced in  this  class  of  cases. 

Here  the  defender  granted  a  bond  and  disposi- 
tion in  security  over  her  two-fifths  of  the  pro 
indivito  estate.  The  bond  contained  the  usual 
clauses,  and  among  them  was  the  clause  of 
assignation  of  rents,  and  this  clause  of  assignation 
of  rents  implied  a  power  to  enter  into  posses- 
sion of  the  lands  by  an  action  of  maills  and 
dnties.  Bat  the  grantor  of  the  bond  now  says  to 
his  creditor,  the  present  pursuer,  "  You  are  not 
to  enter  to  these  lands  to  the  effect  of  drawing 
the  rents,  even  though  yon  restrict  your  claim  to 
two-fifths  of  the  rents  of  the  subjects ;  and  you 
shall  not  in  any  way  make  use  of  the  clause 
of  assignation  of  rents  contained  in  the,  bond." 

If  this  defence  had  been  stated  either  by  the 
tenants  or  by  either  of  the  other  pro  indivito 
proprietors  a  very  different  question  from  that 
now  before  us  would  require  to  have  been  deter- 
mined; bat  the  sole  defenders  here  are  the 
debtors  in  the  bond,  Mrs  Black  and  her  husband. 
All  the  other  parties  called  as  defenders  are  quite 
willing  that  the  pursuer  should  be  paid  out  of 
these  rents  the  proportion  effeiring  to  Mrs  Black. 
The  arrangement  by  which  the  rents  of  these 
parks  were  to  be  paid  to  Mr  Inglis  of  CoUnthie, 
one  of  the  other  pro  indivito  proprietors,  though 
a  convenient  enough  plan  for  the  management  of 
this  estate,  is  not  one  which  can  in  any  way 
interfere  with  or  control  the  rights  of  a  heritable 
creditor.  There  is  no  other  objector  to  what  the 
pursuer  proposed  should  be  done  except  the 
granter  of  this  assignation,  and  it  is  very  clear, 
I  think,  that  the  compearing  defenders  cannot 
take  this  objection  to  the  pursuer's  title. 

LoBD  MuBK — I  agree  with  your  Lordship  that 
the  oiroamstanoes  of  this  case  are  very  special, 
and  being  so,  we  have  sufScient  in  them  for  the 
determination  of  this  question  without  going  into 
the  diffioultand  somewhat  involved  matters  which 
were  raised  in  the  course  of  the  discussion.  In 
the  present  case  all  the  pro  indivito  proprietors 
have  been  called,  and  (dso  the  tenants,  as  de- 
fenders. 

The  tenants  do  not  defend  the  action,  nor  do 
the  other  two  pro  indivito  proprietors,  but  a 
special  defence  has  been  put  in  by  the  third  pro 
indivito  proprietor,  who  is  also  the  debtor  in  the 
bond,  and  who  pleads  that  the  pursuer  has  no 
title  to  sue,  that  the  action  is  incompetent,  and 
that  there  is  no  relevant  case. 

Now,  looking  to  the  facts  of  this  case,  it  does 
not  appear  to  me  that  the  defender  has  any 
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possible  answer  on  the  merits.  In  the  absence  of 
the  other  pro  indivito  proprietors  tbey  must  be 
held,  it  not  concnrring  in  what  the  pursner  is 
doing,  at  least  as  not  objecting  to  it;  and  \a 
neithiir  they  uor  the  tenants  offer  any  opposition 
to  what  the  porsuer  is  askiog,  the  other  pro  indi- 
vito proprietor,  who  is  also  the  debtor  in  the 
bond,  cannot  be  heard  to  state  tbe  objection 
wliich  sbe  here  takes  to  the  pursuer's  title. 

LoBD  Shins — Tbe  principal  defender  in  this 
case  is  proprietor  pro  indivito  at  two-fi  f  ths  of  the 
estate  of  Brantshiels,  which  is  let  in  grass  parks 
to  tenants  whose  rents  form  the  snbjeot  of  the 
present  litigation.  Her  right  being  one  pro 
indivito  is  a  right  over  the  whole  estate,  bat  it 
only  extends  to  so  mnob  of  the  rents  as  corre- 
sponds to  her  two-fifths  share  of  the  property. 
She  baa  conveyed  away  her  rights  in  the  property 
to  the  pursuer.  She  granted  a  bond  and  disposi- 
tion in  secarity  for  money  lent  to  her  by  the 
pursuer,  conveying  to  him,  as  tbe  condition  of  the 
loan,  her  two-fifths  share  of  the  estate,  and 
assigning  the  rents  effeiring  to  that  share. 

Now,  if  the  objection  which  she  has  stated 
here  had  been  taken  by  the  tenants  on  the  estate 
I  do  not  see  reason  to  doubt  that  it  would  have 
been  well  founded.  Tbey  contracted  for  pa.yment 
of  their  rents  as  a  whole,  and  tbey  would,  I  think, 
be  able  to  maintain  sacoessfuUy  that  they  were 
not  bound  to  apportion  the  rents  and  pay  them 
among  the  different  pro  indivito  proprietors  and 
their  assignees  according  to  their  several  rights. 
In  like  manner,  the  other  pro  indivito  proprietors 
might  succeed  in  maintaining  that  one  of  their 
number  was  not  entitled  to  have  the  rents  split 
up— directly  drawing  his  or  her  share  from  the 
tenants — but  that  the  rents  should  be  paid  over 
in  one  eumuto  sum  to  the  person  having  the 
authority  of  all  the  proprietors  Co  grant  a  dis- 
charge. The  Lord  Ordinary  has  so  held,  and  I 
see  no  reason  to  doubt  that  be  is  right. 

A  good  deal  baa  been  said  in  tbe  course  of  the 
argument  as  to  tbe  views  expressed  by  the  Judges 
in  the  cases  of  GargiUt  v.  Muir.  1.5  8.  408,  and 
Lawhon  v.  Leith  and  Aeweattle  Steam  Packet 
Oompaay,  18  D.  175,  with  reference  to  what  are 
called  joint  rights  as  contrasted  with  the  rights  of 
tenants-in-oommon,  as  they  are  called  in  the  law 
of  England. 

I  do  not  think  that  it  is  necessary  to  give  any 
opinion  on  the  matters  discussed.  I  rather  take 
it  to  be  clear  that  neither  a  joint  owner  nor  a 
tenant  in  common  could  in  his  own  name  sue  for 
the  whole  rent  nor  for  his  own  share  of  the  rent. 
An  instance  in  our  law  of  joint  proprietorship, 
in  the  senae  of  the  joint  ownership  in  the  law  of 
England  is  that  of  trustees  holding  a  conveyance 
in  ordinary  terms  for  trust  purposes.  In  joint 
ownership  tbe  property  is  vested  in  A  and  B  and 
the  survivor.  On  the  death  of  one  of  them  his 
right  goes  necessarily  to  tbe  survivor.  A  tenanoy- 
in-coiumon,  on  the  other  hand  (as  it  is  called  in 
England),  seems  to  arise  where  each  of  tbe  pro 
indivito  proprietors  has  a  certain  share  or  right 
in  the  property,  whiob  he  may  himself  dispose 
of  as  he  thinks  fit  by  a  deed  granted  by  himself. 
It  appears  to  me  that  the  right  here  held  by  the 
creditor  in  the  b<md  and  al^o  by  each  of  tbe  pro 
indivito  proprietors  is  a  right  of  this  latter  kind, 
because  each  of  tbe  proprietors  may  dispose  of 
his  own  shaie  of  the  estate,  and  upon  his  death 


there  is  no  vesting  of  his  share  in  the  surviving 
pro  indivito  proprietors.  The  law  seems  to  be 
the  same  in  England  as  in  this  country,  that  in 
actions  on  the  ountraot  of  lease — as  distinguished 
from  actions  to  protect  the  property  from  injury 
or  to  vindicate  cisims  of  damage  because  of  its 
wrongful  destructiun — one  pro  indivito  proprietor 
has  not  a  title  to  sue— Woodfall  on  Laudloru  and 
Tenant,  p.  12 ;  Deteharme  v.  Uortgood,  10  Bing. 
626.  I  assume  the  Lord  Ordinary  is  right  in  his 
general  view  of  tbe  case,  but  I  think  tbe  fact 
that  the  di;fender  Mrs  Black,  in  the  position  in 
which  she  stands,  has  no  case  on  tbe  merits.  She 
conveyed  away  to  the  pursuer  all  her  rights. 
The  specialties  of  this  case  are  that  neither  the 
tenants  nor  the  other  pro  indivito  proprietors 
object  to  the  action,  and  I  think  Mrs  Black  baa 
averred  no  right  or  legitimate  interest  to  do  so. 
Had  she  raised  an  action  for  the  rents,  oi  rather 
her  share  of  them,  sbe  would  have  been  success- 
ful unless  the  tenants  stated  a  defence,  which 
they  have  not  done  here,  and  her  creditor  is  not 
to  be  put  in  a  worse  position  than  she  herself 
was  in. 

On  the  whole  matter,  I  am  of  opinion  that  Mrs 
Black  has  no  legitimate  interest  or  right  to  main- 
tain her  defence,  which  is  simply  an  attempt  to 
prevent  effect  being  given  to  her  own  assignation 
without  any  legal  ground  for  so  doing,  and  that 
we  ought  to  recal  the  Lord  Ordinary's  inter- 
locutor and  grant  decree  to  tbe  pursuer  in  tenna 
of  the  conclusions  of  the  summons. 

LoBD  Asuf— I  concur ;  but  I  reserve  my 
opinion  as  to  the  main  question  here  till  the 
point  is  raised  in  a  question  with  a  tenant  or  a 
joint  proprietor. 

The  Court  recalled  the  Lord  Ordinary's  inter- 
locutor, repelled  the  defences,  and  granted  decre« 
in  terms  of  the  conclusions  of  the  summons. 

Counsel  for  the  Pnrsin-r  —  Gloag  —  Martin. 
Agents — Henderson  k,  Clark,  W.S. 

Counsel  for  the  Compearing  Defenders  (Mr 
and  Mrs  Black)— Sir  C.  Pearson — Shaw.  Agent 
— JohnBhind,  S.S.O. 


Friday,  January  18. 

FIRST    DIVISION. 

[Sheriff  of  Forfarshire. 
HENDERSON  V.  ROBB  AND  OTHERS. 

Bankrupted — Cessio—  Creditor — TitU  to  8u*. 

When  decree  of  eettio  has  been  granted, 
a  creditor  can  only  sue  an  alleged  debtor  of 
the  estate  by  obtaining  the  use  of  the  trus- 
tee's name  (which  he  can  compel  by  find- 
ing security  for  expenses),  or  an  assigna- 
tion to  the  clniiu. 
On  tbe  25tb  of  March  1886  decree  of  eettio  waa 
granted  in  the  Siierlff  Court  at  Forfar  neainst 
Joseph  Bohb,  farmer,  Olenqniech,   und  William 
Carnegie   was  appointed   trustee   on  his  estate. 
William  Henderson,  crofter,  lodged  in  the  pro- 
cess of  eettio  au  affidavit  and  claim  for  £100. 

William  Henderson  thereafter  raised  an  action 
against  David  Bobb  and  David  Howe,  farmers. 
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and  iLrohibald  Smith,  solioitor,  Eiiriemair,  whom 
be  averred  to  be  debtors  to  the  bankrupt  estate, 
for  payment  of  the  sam  of  £100  either  to  him- 
self or  to  William  Oamegie,  trustee  on  the  estate 

-  of  Joseph  Bubb. 

The  pursuer's  averments  were  to  the  following 
effeot — He  lent  Joseph  Bobb  two  sums  of  £60  in 
1883,  for  whioh  he  held  an  acknowledgment  by 
Joseph  liobb  written  across  a  bill  stamp.  At 
the  date  of  the  decree  of  easio  Robb  was  tenant 
of  the  home  farm  of  Qlenqniech  for  the  period  of 
seven  crops  from  2Sud  November  1879  ander  a 
lease  entered  into  between  John  A.  S.  Maolagan, 
the  proprietor,  and  himself.  On  the  Ist  of  April 
1886  the  defenders  and  WilliamM'Eenzie,  farmer, 
who  had  since  become  bankrupt,  at  their  own 
hand,  and  without  consulting  the  trustee  in  the 
et$*io,  sold  and  disposed  of  the  whole  plenishing 
on  the  farm  of  Glenqoiech,  the  value  of  which 
amounted,  according  to  the  bankrupt's  state  of 
affairs,  to  £187.  The  prooeeds  of  the  sale  were 
received  by  the  defender  Smith.  The  defenders 
never  aoconnted  to  the  trustee  or  to  any  of  the 
creditors  of  Joseph  Bobb  for  their  intromissions 
in  connection  with  the  said  sale.  They  had 
since  settled  with  all  the  other  creditors  of 
Joseph  Bobb  except  the  pursuer,  who  had  re- 
peatedly applied  for  payment  without  success. 
The  pursuer  applied  to  the  trustee  to  take  steps 
against  the  defenders,  but  he  had  refused  to  do 
so.  The  defenders,  in  jaatifioation  of  their  pro- 
ceedings, founded  on  a  pretended  trust-disposi- 
tion and  assignation  dated  April  1884,  bearing  to 
be  executed  by  Joseph  Bobb,  John  A.  S.  Maola- 
gan, and  the  defenders  Bobb  and  Howe  and 
William  M'Kenzie,  whereby  Joseph  Bobb  pre- 
tended to  assign,  convey,  and  make  over  to  and 
in  favour  of  the  defenders  Bobb  and  Howe,  and 
the  said  William  M'Kenzie,  his  interest  in  the 
lease  from  and  after  Oandlemns  1884,  and  also 
the  crop,  stocking,  and  other  effects  belonging  to 
him  at  the  said  farm,  inter  alia,  for  the  manage- 
ment and  cultivation  of  the  farm,  the  sale  and 
realisation  of  the  produce,  payment  of  an  accept- 
ance of  Joseph's  Bobb's  to  the  said  William 
M'Kenzie  and  the  defenders  Bobb  and  Howe  for 
£170,  dated  29th  Jane  1883,  and  payable  three 
months  after  date,  whioh  had  not  been  met,  and 
was  then  in  the  hands  of  the  defender  Smith  as 
onerous  indorsee  and  holder  thereof,  and  for  pay- 
ment of  the  residue  to  Joseph  Bobb.  The  said 
pretended  trust-disposition  and  assignation  was 
never  published  or  intimated  to  the  creditors  of 
Joseph  Bobb.  The  defenders  Bobb  and  Howe 
and  William  M'Kenzie  did  not  control  or 
manage  the  farm,  and  never  entered  into  posses- 
sion thereof,  or  the  crop,  stocking,  and  effects 

'  thereon.  On  the  contrary,  Joseph  Bobb  re- 
mained on  the  farm,  and  continued  in  the  full 
and  andistarbed  possession  and  management 
thereof. 

The  pursuer  pleaded — "(1)  The  defenders 
having  without  title,  warrant,  or  authority  intro- 
mitted  with  and  sold  the  crop  and  stocking 
whioh  belonged  to  the  said  Joseph  Bobb,  and 
bad  become  vested  in  the  said  William  Carnegie 
as 'trustee  for  Robb's  creditors,  are  liable  to  snch 
creditors  for  the  amount  of  their  claims.  (6) 
la  the  circnmstances  condescended  on,  and  the . 
pnrsner  being  the  only  creditor  of  the  said 
Joseph  Bobb  whose  claim  existed  at  the  date  of 
the  decree  of  ceuio,  and  is  stiU  undischarged,  he 


is  entitled  to  a  direct  decree  against  the  defen- 
ders." 

The  defenders  pleaded — "  (1)  The  pursuer  has 
no  title  to  sue.  (2)  The  pursuer's  averments  are 
irrelevant  and  insufficient  to  support  an  action 
against  the  defenders." 

The  Sheriff-Sabetitnte  (Bobebtsom)  on  llth 
June  1888  pronounced  this  interlocutor — "Finds 
that  the  pursuer  has  not  stated  a  relevant  case  on 
which  decree  could  be  granted:  Therefore  to 
this  extent  sustains  the  preliminary  pleas,  and 
dismisses  the  action,  &c. 

"Note. — This  action  is  raised  to  recover  pay- 
ment from  the  defenders,  ooujunotly  and  seve- 
rally, of  a  debt  due  by  Joseph  Bobb  to  the  pur- 
suer, '  There  is  no  sort  of  contract  or  guarantee 
between  the  pursuer  and  the  defenders.  The 
action  is  raised  on  the  narrative  that  the  defen- 
ders have  intromitted  with  the  estate  of  Joseph 
Bobb,  he  being  a  bankrupt,  and  have  thug  in- 
curred liability. 

"  The  first  difftonlty  I  have  is,  that  as  a  tms- 
tee  has  been  appointed  on  Bobb's  estate,  he  is 
the  person  entitled  to  the  money  sued  for  assum- 
ing it  to  be  due,  for  behoof  of  Bobb's  creditors. 
It  is  true  I  am  asked  alternatively  to  give  the 
money  to  him,  but  this  is  surely  a  peculiar  re- 
quest, seeing  that  the  trustee  is  no  party  to  the 
action,  and  has  declined  to  move  in  the  matter. 
If  a  trustee  on  a  oessioned  estate  fleolines  to  take 
up  and  enforce  a  doubtful  claim,  probably  any 
creditor  may  do  so  if  he  likes  at  his  own  risk, 
and  I  therefore  am  not  prepared  to  say  that  the 
action  is  incompetent,  or  that  the  pursuer  has  no 
title  to  sue, 

"But  after  reading  the  record  and  seeing  the 
productions,  I  do  not  think  a  relevant  case  is 
made  out  or  that  a  proof  can  be  allowed, 

"  It  tnrns  out  that  what  the  defenders  have 
done  has  only  been  done  by  virtue  of  certain 
deeds  granted  by  Bobb  long  before  his  bank- 
ruptcy, by  which  he  assigned  and  made  over  his 
whole  estate  to  the  defenders,  and  until  these 
deeds  are  reduced  their  positon  is  impregnable. 

"  The  pursuer's  case  conies  to  this,  that  other 
creditors  have  got  be'fore  bim,  and  have  done  first 
what  the  pursuer  might  have  done  himself  had 
he  taken  time  by  the  forelock.  His  debt  was  in- 
curred in  1883,  and  between  that  date  and  1886, 
when  a  petition  for  eeuio  against  Bobb  was  pre- 
sented, the  pursuer  took  no  steps  apparently  to 
secure  himself  or  to  recover  payment  of  his 
debt. 

"After seeing  the  deeds  in  virtue  of  which  the 
defenders  have  acted,  the  pursuer  has  had  to  re- 
write bis  whole  case  at  the  adjustment  of  the 
record,  a  proceeding  which  probably  I  onght  not 
to  have  permitted,  and  to  which  the  defenders 
strongly  objected.  But  even  after  reading  his 
new  case  I  cannot  go  further  in  the  action  until 
the  trust-deed  and  assignation  produced  by  the 
defenders  are  rednced. " 

The  pursuer  appealed,  and  argued — On  the 
question  of  relevancy— The  Sheriff  was  wrong  in 
;  thinking  it  necessary  that  the  nssifjnation  should 
I  be  reduced  before  the  pursuer's  claim  oould  be 
considered— 40  and  41  Viot.  cap.  50,  sec  11  • 
Nivison  v.  Howat,  November  22,  1888,  11  B. 
182.  Further,  reduction  of  the  deeds  was  not 
necessary  for  the  success  of  the  pursuer  in  the 
action,  as  the  assignation  could  confer  no  right 
without  being  followed  by  possession.     On  the 
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question  of  title— The  trtutee  had  refased  to 
move  la  the  matter,  and  the  pursner  was  the 
only  unpaid  creditor.  He  was  therefore  the  only 
person  interested,  and  was  entitled  to  bring  his 
action  directly  against  the  defenders  without 
obtaining  the  use  of  the  tmstee's  name,  or  an 
assignation  to  the  claim.  The  objection  to  his 
suing  directly  was  merely  technical — Teuton  v. 
Seaton,  May  27,  1885,  12  R.  971.  There  was  an 
alternative  conclusion  for  payment  to  the  trustee, 
and  it  could  not  be  doubted  that  he  had  a  right 
to  sue  for  payment  of  the  value  of  the  property 
carried  off  by  the  defenders.  No  doubt  in  Hat 
V.  Meek,  July  19,  1888,  15  B.  10S3,  it  had  been 
laid  down  by  Lord  Sband  that  a  beneficiary 
could  not  directly  sue  a  debtor  to  the  trust-estate, 
but  that  rale  need  not  apply  to  a  case  of  bank- 
ruptcy. The  piursaer's  interest  being  undoubted, 
it  was  almost  a  necessary  consequence  that  he 
had  a  title,  for  where  there  was  an  interest  there 
was  almost  always  a  title.  This  was  not  a  case 
of  a  third  party  being  simply  indebted  to  the 
bankrupt ;  the  ground  of  action  was  intromission. 
In  the  case  of  heirs  of  entail,  if  one  raised  a  ques- 
tion and  had  it  determined,  the  decision  would 
bind  the  others.  And  the  same  resnlt  followed 
when  one  member  of  the  public  came  forward  to 
vindicate  a  public  right.  So  this  question,  if 
decided,  would  be  re*  judicata  as  regarded  the 
rest  of  the  creditors.  On  the  question  of  cantion 
— If  the  pursner  had  used  the  trustee's  name,  of 
course  he  would  have  had  to  give  security  that 
he  would  keep  him  indemnii.  But  the  position 
of  the  pursuer  here  was  quite  different  from  the 
position  of  the  pursuer  in  the  case  of  Teuton. 
There  was  here  no  averment  that  he  was  vergent 
ad  inopiam,  or  unable  to  bear  the  expenses  of 
the  litigation.  If  the  pursuer  had  obtained  an 
assignation  to  the  claim  there  must  have  been 
some  averment  of  inopia  on  his  part  to  support 
the  demand  for  caution. 

The  respondents  argued — On  the  question  of 
relevancy — There  was  no  averment  that  Joseph 
Bobb  paid  the  rent  of  the  farm  after  the  assigna- 
tion had  been  granted.  That  was  an  important 
omission  from  the  pursuer's  averment  of  posses- 
sion. As  to  the  defender  Smith  the  assignation 
was  not  in  bis  favour,  and  throughout  he  had 
merely  been  acting  as  an  agent  for  others.  On  the 
question  of  title — The  pursner  was  suing  an 
alleged  debtor  of  his  debtor,  which  he  clearly 
had  no  title  to  do.  His  proper  course  was  either 
to  have  obtained  the  use  of  the  trustee's  name  or 
an  assignation  to  the  claim.  A  debtor  of  a  bank- 
rupt was  entitled  to  demand  that  he  should  settle 
any  question  that  might  arise  with  the  trustee. 
In  Teuton's  case  the  pursuer  was  merely  obliged 
to  find  cantion — Sproi  v.  Paul,  July  5,  1828,  6 
8.  1083  ;  Spenee  v.  Gibson,  December  18,  1832, 
11  S.  212.  A  decision  in  this  case  would  not 
bind  other  creditors,  and  so  the  defenders  might 
be  harrassed  with  litigation.  Neither  the  trustee 
nor  the  other  creditors  having  sanctioned  the 
prosecution  of  this  claim,  it  was  incompetent  for 
a  single  creditor  to  prosecute  it — Gray  v.  Praser, 
February  6,  1850,  12  D.  684.  The  trustee  had 
not  admitted  the  pursuer's  claim,  and  it  might 
turn  out  he  was  not  a  creditor  at  all. 

At  advising— 

Loan  Pkbsident — The  pursuer  in  this  case  is 
an  alleged  creditor  of  Joseph  Bobb,  tenant  of 


the  farm  of  Olenqnieoh,  for  ihe  sum  of  £100 
advanced  to  Bobb  in  the  year  1 883.  If  Bobb  had 
remained  solvent  the  action  would  have  been  laid 
against  him,  but  unfortunately  he  became  insol- 
vent, and  a  process  of  eestio  was  instituted  against 
him  in  March  1886,  and  on  the  25th  of  that  month 
decree  of  cessio  was  pronounced,  and  William 
Girnegie  was  appointed  trustee  on  his  estate. 

This  action  is  directed  neither  against  the 
pursuer's  original  debtor  in  the  sum  of  £100  nor 
against  the  trustee  in  the  eestio,  but  against  parties 
who  are  said  to  have  intromitted  with  the  crop 
and  stocking  of  the  farm,  and  to  be  liable  to 
account  therefor.  Now,  of  course  the  only  party 
to  bring  them  to  account  for  the  debt  is  the 
trustee  in  the  eessio.  The  original  debtor  Joseph 
Bobb  is  divested,  and  the  decree  of  e«ssio  has  had 
the  effect  of  vesting!  the  estate  in  Carnegie— not 
indeed  to  the  full  effect  which  takes  place  under 
the  sequestration  statutes,  but  still  it  gives  to  the 
trustee  an  active  title  to  recover  the  debts  due  to 
the  insolvent  estate.  The  pursuer,  however,  says 
that  the  trustee  will  not  move,  and  that  there- 
fore he  is  entitled  to  take  proceedings  against 
the  defenders  himself,  especially  as  he  alleges 
that  he  is  the  only  unpaid  oreiUtor  of  Joseph 
Bobb. 

I  am  of  opinion  that  the  pursuer  has  no  title 
to  sue.  He  is  doing  what  has  over  and  over 
again  been  found  incompetent — that  is,  trying  to 
sue  his  debtor's  debtor.  If  the  original  debtor 
had  been  solvent  the  defenders  would  have  been 
debtors  to  him,  and  now  that  he  is  insolvent  they 
are  debtors  to  the  trustee,  and  the  pursner  can 
have  no  direct  action  against  anyone  but  the 
trustee  in  the  eessio.  The  remedy  of  the  pursuer 
is  to  claim  against  the  estate,  which  I  snppose  he 
has  done,  and  theu,  if  the  trustee  declines  to  sue 
the  alleged  debtor,  to  ask  him  to  put  him  in  a 
position  to.  do  so  by  granting  him  the  use  of  his 
name,  or  by  granting  him  an  assignation  to  the 
claim.  That  of  course  the  trustee  will  not  be 
bound  to  do  except  upon  the  footing  of  being 
kept  free  from  the  costs  of  the  litigation,  and 
upon  that  footing  the  trustee,  if  unwilling,  may 
be  compelled  to  grant  the  use  of  his  name. 

Nothing  of  that  kind,  however,  hag  been  done 
here.  The  pursuer  sues  in  his  own  name,  and 
he  has  not  taken  any  assignation  to  the  claim. 
He  is  therefore  simply  suing  his  debtor's  debtor. 

LoBD  MvBB — I  am  of  the  same  opinion,  and 
from  the  nature  of  the  case  I  regret  that  I  am 
obliged  to  come  to  that  conclusion.  The  pur- 
suer's debt  is  not  disputed  on  record,  and  he  has 
an  interest  to  endeavour  to  recover  that  debt, 
but  unfortunately  in  respect  of  the  cessio  he  has 
no  title  to  sue.  The  trustee  is  the  party  to  re- 
cover whatever  is  due  to  the  bankrupt  estate, 
and  your  Lordship  has  alluded  to  the  circum- 
stances in  which  Henderson  might  prosecute  hia 
claim.  His  course  was  to  call  on  ^e  trustee  to 
take  proceedings,  and  if  he  refuse,  to  ask  him 
for  the  use  of  his  name,  or  for  an  assignation  to 
the  claim,  on  condition  of  being  kept  free  of  the 
costs  of  the  litigation.  That  course  not  having 
been  taken,  I  am  of  opinion  he  has  no  title  to  sae. 

IiOBD  Shaitd— I  do  not  think  it  was  suggested 
in  the  argument  that  we  have  any  decision  bear- 
ing directly  on  the  question  here  raised,  which, 
as  a  question  of  title  to  sue,  ia,  I  think,  an  import- 


Digitized  by 


Google 


Bandenonr.  Bobb  &  On, 
Jan.  18,1888. 


]     The  ScotttBh  Law  Beporter.—  Vol.  XX  VI. 


225 


utt  one.  I  agree  'with  yoor  Lordship  in  thinking 
that  there  are  clear  general  principleB  vrhioh  ex- 
clade  the  pursner's  action  on  the  ground  of  no 
title.  As  Lord  Mure  has  pointed  ont,  one  would 
desire  if  possible  to  sustain  the  pursuer's  title, 
because,  in  the  first  place,  I  do  not  think  the 
argument  against  the  relevancy  of  the  action 
has  any  foundation.  The  action  would  be  rele- 
Tant  if  it  had  been  brought  by  the  trustee.  And, 
in  the  second  place,  considerable  expense  has 
been  incurred'  in  reaching  this  point  of  the  liti- 
gation. It  is  further  said  that  the  pursuer  is  the 
only  unpaid  creditor,  and  if  so,  he  had  the 
material  interest  to  have  the  question  tried  if  it 
be  aasomed  that  his  arerments  are  true.  But 
though  the  case  in  this  view  looks  like  one  of 
hardidiip,  I  am  afraid  that  if  the  Court  were  to 
yield  to  that  consideration  this  tnight  hereafter 
be  cited  as  one  of  those  hard  cases  which  make 
bad  law.  We  should  be  sauctiouing  a  principle 
which  might  lead  to  confusion  in  the  administra- 
tion of  insolTent  and  bankrupt  estates,  and  to 
the  pursuit  of  claims  by  creditors  who  had  no 
real  title  seeking  to  have  their  actions  maintained 
on  specialties.  It  is,  I  think,  clearly  safer  and 
better  to  lay  down  a  rule  or  to  adhere  to  a  rule 
which  rests  en  general  principles. 

Now,  the  material  fact  of  the  case  is  that 
Bobb's  estate  was  transferred  nnder  a  decree  of 
eemio  to  Carnegie,  the  trustee  in  the  etttio,  and 
thai  he  is  consequently  now  the  person  in  right 
of  the  administration  of  the  estate. 

If  Bobb  has  any  debts  due  to  him,  Carnegie  is 
Tested  with  the  right  and  duty  of  recovering 
these  debts.  The  other  creditors  of  Bobb  have 
no  right  to  do  so,  becanse  Carnegie  is  vested  with 
the  sole  title  to  the  estate.  The  petitioner  has 
raised  his  summons  with  alternative  conduaions 
that  the  money  shall  be  paid  to  himself,  or  other- 
wise to  Bobb's  trustee.  But  even  as  regards  the 
second  alternative  the  trustee  is  the  only  person 
with  a  title  to  maintain  the  demand.  It  would 
be  very  embarrassing  if  separate  creditors  were 
entitled  to  raise  the  question.  An  alleged  debtor 
of  a  bankrupt  would  be  liable  to  an  action  at  the 
instance  of  any  creditor  of  his  creditor,  which 
cannot  be  allowed.  The  alleged  debtor,  more- 
over, is  not  the  proper  person  to  discuss  the 
question  whether  the  pursuer  is  really  a  creditor 
of  the  bankrupt.  That  is  a  question  with  the 
trustee.  Further,  a  debtor  is  entitled  to  say  that 
be  must  have  the  trustee  to  deal  with  as  being  a 

gerson  vrith  means,  and  that  he  shall  not  have  to 
tigate  with  a  third  party. 
"There  is  a  well-settled  rule  as  to  how  parties 
sbonld  proceed  in  such  circumstances,  which  is 
Tery  weU  illustrated  in  the  two  cases  of  Sprot  v. 
Paul,  6  8.  1083,  and  Spenee  v.  OOmn,  11  8. 
212.  In  both  oases  the  Court  held  that  the  trus- 
tee was  bound  to  give  his  name,  if  required  to  do 
no,  on  security  being  found  for  bis  expenses,  or 
to  give  an  assignation  to  the  claim,  which  of 
oonrse,  where  the  claim  is  not  purchased,  may  be 
made  subject  to  the  condition  that  any  sums 
found  due  should  ultimately  come  into  the  trust- 
••tate. 

That  being  so,  I  think  there  is  nothing  mere  to 
be  Skid,  and  I  agree  that  this  Creditor  cannot  be 
allowed  to  move  on  his  own  account. 

The  case  is  analogous  to  that  of  a  beneficiary 
on  a  trust-estate — ^e  trustees  are  the  parties  to 
sue  for  debts  due  to  the  trust-estate.    The  bene- 
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ficiary  has  no  direct  title.  If  the  trustee  refuses 
to  sue,  his  title  in  certain  circumstances  may  be 
acquired  by  the  beneficiary  either  by  the  use  of 
his  name  or  an  assignation  to  his  right  and  title 
to  maintain  the  action.  The  beneficiary  is  not 
entitled  to  sue  directly  for  payment  of  a  debt  due 
not  to  himself  but  to  the  trust-estate.  This  view 
is  borne  out  by  the  opinion  of  your  Lordship  the 
Lord  President  in  the  case  of  Heaton,  10  B. 
1110,  and  I  have  only  repeated  what  I  said  on 
this  latter  point  in  the  case  of  Roe  v.  Meek,  16 
E.  1050-1051.  I  accordingly  agree  in  thinking 
that  we  must  dismiss  the  action. 

LoBD  Adix — I  concur  in  thinking  that  it  is 
very  clear  on  principle  and  is  perfectly  settled 
that  a  creditor  cannot  directly  sue  his  debtor's 
debtor.  Lord  Sband  has  mentioned  some  of 
the  reasons  why  that  is  the  law.  It  is  equally 
clear  that  if  such  a  person  wishes  to  recover 
sums  of  money  due  to  his  debtor  he  must  pro- 
ceed by  arrestment  and  forthcoming.  Muoh 
less  can  a  direct  action  be  allowed  where  the 
pnrsuer  only  alleges  himself  to  be  a  creditor, 
and  hia  claim  has  never  been  sustained  or  adju- 
dicated upon  as  in  this  case.  It  is  simply  a  case 
of  an  alleged  creditor  of  A  suing  B,  an  alleged 
debtor  of  A.  I  must  say  I  think  that  such 
an  action  is  contrary  to  all  principle.  If  that  is 
so,  how  does  the  fact  of  the  debtor's  estate  be- 
ing under  ee»»io  give  that  creditor  a  right  to  sue 
a  debtor  which  he  had  not  before?  I  think  it 
would  require  something  very  clear  to  bring 
about  that  result ;  whether  it  is  in  a  sequestra- 
tion or  in  a  cetaio  the  bankrupt  estate  is  vested 
in  the  trustee,  and  he  is  the  only  person  who  has 
a  title  to  sue  a  debtor  to  the  estate. 

If  the  trustee  refuses  to  take  action,  there  are 
quite  well-known  means  by  which  the  creditor 
should  proceed.  He  can  demand  the  use  of  the 
trustee's  name,  and  if  the  trustee  refuses  to  give 
it,  he  can  be  compelled  to  do  so  on  condition  of 
being  kept  indemnil  as  regards  the  expenses  by 
the  creditor  who  desires  to  sue  the  action.  How 
far  that  entered  into  the  consideration  of  the 
course  pursued  by  the  defender  here  I  do  not 
know.  The  creditor's  other  oonrse  is  to  get  an 
assignation.       * 

Now,  where  you  have  two  such  well  re- 
cognised courses,  which  the  pursuer  might  have 
kuown,  although  I  regret  the  expense  which  has 
been  incurred,  I  entirely  concur  that  to  sustain 
the  pursner's  title  to  sue  would  be  pettimi  ex- 
empli. 

The  Court  recalled  the  interlocutor  appealed 
from,  sustained  the  first  plea-in-law  stated  for 
the  defenders,  and  assoilzied  them  from  the  oon- 
olusiona  of  the  action. 

Counsel  for  Pursuer — Sir  O.  Pearson — Law. 
Agents— Fodd,  Simpson  &  Marwick,  W.S. 

Counsel  for  Defenders — SoL-Oen.  Darling,  Q,0. 
— Salvesen.  Agents— Irons,  Bioberts,  A  Co.,  8.8.0. 


VO,  XT,, 


Digitized  by 


Google 


226 


The  Scottish  Law  Beporter.—  Vol.  XXVI. 


f  SMnrt  T.  Oampbell, 
L       Jm.  18, 1889. 


Friday,  January  18. 

FIBST    DIVISION. 

[Lord  Frasei,  Ordinary. 
STEWART  V.  CAMPBELL  AMD  OTHERS. 

iMue — Abatement — Liquid  and  Illiquid. 

A  farm  was  let  from  yeat  to  year  nnder  a 
lease  terminable  by  written  notice  six  months 
before  tlie  term  of  Whitaaaday,  and  the 
proprietrix  nndertook  to  put  the  existing 
buildings  into  oomplute  repair.  She  spent 
a  considerable  snm  on  repairs  on  the  entry 
of  the  tenants,  who  continued  in  occupation 
for  Ave  years,  when  the  lease  was  terminated. 
In  the  third  year  they  asked  the  proprietrix 
to  put  np  certain  new  bnildings,  bat  their 
request  was  refused.  They  paid  the  rent  for 
four  and  a-half  years  without  reservation  of 
any  claim  against  the  proprietrix. 

In  an  action  by  the  proprietrix  to  recover 
the  last  half-year's  rent  it  was  pleaded  that 
the  tenants  were  entitled  to  an  abatement, 
in  respect  of  loss  sustained  by  them  daring 
their  occupancy  from  the  pursuer's  failure 
to  pat  the  buildings  into  complete  repair. 
Held  that  the  demand  of  the  defenders  was 
not  justified  by  the  terms  of  the  lease;  and 
that,  in  any  view,  a  claim  of  damages  for  the 
whole  period  of   occupation  had  not  been 
timeously  made. 
By  lease  dated  4tb  and    2lst  Jane  1883  Mrs 
Hannah  Gow  Stewart,  proprietrix  of  the  island 
of  Little  Oolonsay,  Argyllshire,  let  the  farm  oon- 
siating  of  that  island  to  Mrs  Anne  Campbell  and 
her  son  Duncan  Oampbell.     The  lease  contained, 
inter  alia,  the  following  conditions: — Ist,  The 
lease  was  to  be  "  for  the  period  of  one  year  from 
Whitsunday  1883,  and  from  year  to  year  there- 
after unless  terminated    by  written  notice  on 
either  side  six  months  before  the  term  of  Whit- 
sunday 1884,  or  before  any  succeeding  term  of 
Whitsunday  ;"  2nd,  the  rent  was  fixed  at  £55  per 
annum,  payable  half-yearly,  beginning  the  first 
term's  payment  at  Martinmas  1883.     By  the  3rd 
article  the  proprietrix  agreed  to  put  the  whole 
bnildings  on  the  island  let,  into  a  thorough  state 
of  repair,  and  subject  to  this  obligation  on  her 
part,  the  tenants  accepted  the  whole  buildings  as 
in  good  and  sufficient  repair.     By  the  4th  article 
the  tenants  were  bound  not  to  crop  any  part  of 
the  lands  let,  but  to  use  them  solely  for  grazing 
purposes ;   and,  under    the   6th    article   Duncan 
liuchanan,  farmer,  Caolis-na-Ooan,  BallachuliNh, 
bound  himself  and  his  heirs,  executors,  and  suc- 
cessors, as  cantioners  for  the  rent. 

The  lease  was  terminated  at  Whitsunday  1888, 
when  the  tenants  were  due  the  proprietrix  one 
half-year's  rent,  amounting  to  £27,  10s.  At  the 
entry  of  the  tenants  the  proprietrix  had  spent  a 
considerable  sum  on  the  repair  of  the  dwelling- 
hoass  on  the  farm,  and  the  tenants  paid  the  rent 
for  the  first  four  and  a-balf  years  of  their  occu- 
pancy without  reservation  of  any  claim  against 
the  proprietrix.  Tbey  refused,  however,  to  pay 
the  rent  for  the  last  half-year. 

On  6th  October  1888  the  proprietrix  raided  an 
action  against  the  tenants,  and  the  oaationer 
under  the  lease  for  recovery  of  the  rent,  in  which 


action  the  oaationer  entered  appearance  as  de- 
fender. 

The  defender  averred,  inter  alia — "  The  dwell- 
ing house  was  not  habitable  at  the  beginning  of  the 
lease,  and  the  steadings  and  other  buildings  on 
the  island  were  from  the  commencement  of  the 
lease,  and  throughout  its  continuance,  in  a  very 
bad  state,  the  barn,  Etabl6,  byre,  and  cart-shed 
being  roofless.  Mrs  Oampbell  and  Laoblan 
Oampbell  therefore  repeatedly  called  upon  the 
pnrsner  to  implement  her  obligation  nnder  the 
lease,  by  having  the  steadings  and  other  build- 
ings put  into  a  thorough  state  of  repair.  The 
pursuer,  however,  notwithstanding  these  requesta 
failed  to  have  these  repaired  in  any  way.  The 
said  repairs  were  necessary  and  indispensable  for 
the  beneficial  occupation  of  the  farm,  and  were 
to  have  been  executed  before  the  tenants  took 
possession,  bat  parsuer  did  not  give  the  tenants 
fall  possession,  and  did  not  deliver  the  sabjects 
in  the  state  agreed  on.  In  consequence  of  the 
pursuer's  failure  to  have  the  whole  buildings 
put  in  a  thorough  state  of  repair,  the  tenants 
suffered  loss  and  damage  during  their  occupancy 
to  an  extent  of  not  less  than  £80,  no  part  of  wbich 
has  ever  been  made  good  by  pursuer  .  .  .  They 
have  assigned  their  claims  against  pursuer  to  the 
defender.  The  defender  is  entitled  to  plead  all 
defences  competent  to  the  tenants." 

The  pnrsner  pleaded  —  "(1)  The  defenders 
being  still  due,  addebted,  and  resting-owing  to 
the  pursuer  in  the  principal  snm  sued  for,  the 
pursner  is  entitled  to  decree  therefor,  with  interest 
and  expenses  as  concluded  for.  (2)  The  objec- 
tion regarding  the  state  of  the  buildings  not 
being  open  to  the  cautioner,  the  defences  shoold 
be  repelled  as  irrelevant." 

The  defender  pleaded — "  (2)  The  obligation 
by  the  parsuer  in  the  lease,  '  to  put  the  whole 
bnildings  on  the  island  let  into  a  thorotigh  state 
of  repair,'  being  an  inherent  condition  of  the 
lease  nnder  which  the  defender  Buchanan  signed 
as  cautioner,  and  the  same  not  having  been  im- 
plemented, the  said  defender  is  not  liable.  (8) 
The  defender  Buchanan,  as  cautioner,  being 
entitled  to  plead  all  defences  pleadable  by  the 
principal  debtors,  is  entitled  to  set  off  against  the 
claim  for  rent  the  loss  and  damage  sustained  by 
the  tenants  through  the  pursuer's  failure  to 
implement  her  obligations  in  the  lease ;  et  tepara- 
iim,  in  virtue  of  the  assignation  in  his  favour  by 
the  tenants,  he  is  entitled  to  set  off  the  loss  and 
damage  against  the  rent  claimed.  (4)  The  pur- 
suer having  failed  to  implement  her  agreement 
with  the  tenants  to  put  the  steading  and  other 
buildings  in  repair,  whereby  the  tenants  were 
deprived  of  tbe  beneficial  use  and  enjoyment  of 
the  sabjects  let,  to  an  extent  exceeding  the  sum 
sued  for,  the  defender  is  entitled  to  absolvi- 
tor." 

From  correspondence  produced  for  the  parsuer 
it  appeared  that  the  tenants  in  the  autumn  of 
1885  had  requested  her  to  put  np  some  new 
buildings,  a  request  which  she  had  refused. 

The  Lord  Ordinary  (Fbasxb)  allowed  a  proof 
before  answer,  the  defender  to  lead  in  the  proof. 

The  pursuer  reclaimed,  and  argned — The  de- 
fender here  pleaded  an  illiquid  claim  of  damage 
as  a  set-off  to  a  liquid  claim  of  rent.  The  rent 
being  from  year  to  year,  the  tenants  might  have 
given  np  the  farm  at  the  end  of  any  year,  bat 
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they  had  remained  for  five  years,  during  four 
and  a-half  of  which  they  had  paid  the  rent  with- 
oat  any  reserration  of  the  claim  now  made.  If 
this  defence  had  been  raised  the  first  year  in 
answer  to  a  claim  for  rent  it  might  baye  been 
celeyant,  bnt  it  was  too  late  to  plead  it  now  that 
they  had  left  the  farm.  The  only  request  made 
by  the  tenants  appeared  from  the  letters  pro- 
duced to  have  been  one  for  new  buildings  which 
was  qnite  outside  the  landlord's  obligation  in  the 
lease.  This  case  was  quite  distinct  from  liunro 
Y.  M'OeocJu,  Noyember  16,  1888,  26  S.L.K.  60, 
for  there  the  defenders  were  still  tenants  in 
occnpation  of  the  farm,  and  they  had  from  the 
beginning  of  the  lease  retained  some  of  the  rent 
on  the  gronnd  that  the  landlord  had  not  fulfilled 
his  obligations  as  to  the  buildings. 

Therespondentargued — Tbeproprietrixhadnot 
fulfilled  her  obligation  under  the  lease  to  put  the 
whole  buildings  into  repair.  The  tenant  had  thus 
not  receiyedtbesubjectsin  the  condition  promised, 
and  had  suffered  damage  in  excess  of  the  claim 
for  rent.  The  defender  therefore  should  be  as- 
soilzied, as  all  defences  competent  to  the  tenants 
were  competent  to  their  cautioner.  At  all  eyenis, 
he  was  entitled  to  set  off  the  proportion  at  loss 
suffered  during  the  last  year  against  the  claim 
for  the  last  half-year's  rent —  OraJiam  y.  Chidon, 
June  16,  1843.  5  D.  1207  ;  Muir  y.  M'Iniyres, 
February  4, 1887, 14  B.  470 ;  Munro  y.  M'  OeoeJu, 
supra. 

At  adyising — 

LoBD  PsBsiDXNT — This  is  a  case  of  a  lease  for 
one  year,  but  the  parties  contemplated  that  it 
Bhoald  be  prolonged  from  year  to  year — that  is 
to  say,  the  tenant  might  continue  as  a  yeady 
tenant  as  long  as  the  landlord  was  willing.  Either 
of  them  might  giye  six  months'  notice  that  the 
lease  was  to  terminate  at  Whitsunday,  and  in 
either  case  the  right  of  the  other  party  would 
baye  ended  at  that  term  ;  and  the  tenants  "  biud 
themseWes  to  remoye  from  the  said  subjects 
hereby  let  at  any  term  of  Whitsunday  on  receiy- 
ing  at  least  six  months'  previons  notice,"  and 
Bo  forth.  Now,  the  tenant  yolnntarily  removed 
from  the  farm,  having  been  in  possession  for 
five  years  from  Whitsunday  1883  down  to  Whit- 
sunday 1838.  Of  course  he  had  become  due 
during  that  period  fly*  years'  rent  or  ten  half- 
years'  rent,  and  nine  of  these  wel'e  paid  by  the 
tenant  regularly  and  without  any  objection  on 
the  ground  of  bis  not  having  received  possession 
of  the  entire  subjects  let,  or  of  his  not  having 
received  them  in  the  condition  promised.  Now, 
for  the  first  time  after  he  has  left  the  farm,  and 
bis  occupancy  has  ended,  the  defender  sets  up 
the  plea  that  the  farm  buildings  were  not  put  in 
repair  in  terms  of  the  landlord's  obligation  in 
the  lease,  I  think  that  plea  cannot  be  sustained 
in  the  oironmstances. 

In  the  case  of  Munro  y.  M'Oeoeht,  which  is 
the  last  of  the  cases  ou  this  subject,  the  facts 
were  all  the  other  way.  The  lease  there  was 
for  nineteen  years,  and  the  parties  were  not  en- 
titled to  put  an  end  to  it  even  on  the  ground  that 
the  landlord's  obligations  under  the  lease  had 
not  been  fnlfilled.  The  tenant  protested  from 
the  outset  against  the  condition  of  the  buildings, 
and  only  paid  a  sum  to  aocoant  for  the  first  half- 
year's  rent,  and  this  went  on  till  the  question 
oame  to  be  Med.     There  was  nothing  like  acquies- 


cence or  abandonment  of  the  claim.  On  the 
contrary,  there  was  a  constant  demand  by  the 
tenant  on  the  landlord  that  the  buildings  should 
be  put  in  repair.  I  can  scarcely  conceive  a 
more  complete  contrast  than  between  that  case 
and  the  present. 

Further,  if  we  look  at  the  correspondence  we 
see  that  the  demand  made  by  the  tenant  was  not 
justified  by  the  terms  of  the  lease  at  all.  It  was 
not  made  till  August  1885,  and  then  it  was  a  de- 
mand for  new  houses.  But  there  is  nothing  of 
that  kind  in  the  lease  ;  there  is  nothing  in  the 
lease  except  a  stipulation  for  repairs  on  existing 
buildings.  Therefore  the  demand  which  was 
made  during  the  currency  of  the  lease  was  not  a 
demand  in  terms  of  the  landlord's  obligation.  I 
am  accordingly  of  opinion  that  the  tenant's  claim 
cannot  be  sustained. 

LoBD  MuBB— This  is  a  very  special  case.  The 
lease  is  substantially  a  lease  for  one  year,  with  a 
power  to  either  party  to  give  notice  to  quit. 
The  tenant  entered  into,  and  continued  in  pos- 
session of  the  farm,  and  paid  the  rent  without 
giving  any  notice  that  he  was  going  to  quit  to 
the  landlord.  In  1886  he  wrote  to  the  landlord 
expressing  a  wish  to  have  some  new  buildings 
put  up.  These  were  not  put  up,  but  the  tenant 
goes  on  paying  rent  for  the  next  two  years  with- 
out any  reservation,  when  he  hands  over  to  bis 
cautioner  whatever  right  he  may  have  to  demand 
damages  for  the  loss  he  has  sustained  from  the 
buildings  not  having  been  properly  repaired. 
I  am  of  opinion  that  he  cannot  raise  a  claim  for 
damages  now  with  the  view  of  proving  that  the 
subjects  were  not  handed  over  to  him  in  the 
condition  promised,  but  were  in  need  of  re- 
pair. 

LoBD  Shanb— The  third  head  of  the  lease  is  in 
these  terms — "The  proprietrix  agrees  to  put 
the  whole  buildings  on  the  island  let  into  a 
thorough  state  of  repair."  That  is  an  obligation 
which  fell  to  be  implemented  by  the  landlord  at 
the  beginning  of  the  lease,  and  I  cannot  doubt 
that  the  tenant  would  baye  been  entitled  to  re- 
tain the  rent,  or  at  least  a  portion  of  the  rent, 
until  his  landlord  did  so. 

Now,  if  part  of  the  subjects  of  a  lease  is  not 
given  to  a  tenant,  or  if  the  buildings  are  not  put 
into  the  condition  stipulated,  so  that  the  tenant 
in  effect  does  not  really  get  the  fnll  use  of  the 
subjects  let,  the  tenant  may  retain  a  portion  of 
the  rent  and  claim  for  abatement.  In  the  latter, 
and  it  may  be  in  both  cases,  the  mode  of  making 
the  claim  may  be  by  stating  the  amount  of  dam- 
ages. The  claim  is  substantially  a  claim  for 
abatement,  although  the  damage  caused  to  the 
tenant  may  be  the  meaKure  of  the  claim.  I  can- 
not doubt  therefore  that  if  in  the  first  year  of 
the  lease  the  tenant  in  this  case  had,  as  in 
Munro  y.  M'6eoeh»,  intimated  that  the  repairs 
were  insufficient,  and  this  was  the  fact,  he  would 
have  been  entitled  to  retain  part  of  the  rent,  and 
so  for  the  second,  third,  and  fourth  years. 

The  peculiarity  of  this  case,  however,  appears 
to  be  that  a  large  sum  was  expended  by  the  land- 
lord during  the  first  year,  and  the  tenant  paid 
the  rent  down  to  the  end  of  the  fourth  year  with- 
out making  any  claim  for  abatement.  The  only 
writing  we  have  indicates  that  the  claim  made  in 
regard  to  buildings  was  a  request  for  new  bnild- 
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inga  with  a  viev  to  the  tenant's  going  on  with 
the  lease  for  a  period  of  some  endurance.  Tliere 
is  no  retention  by  the  tenant  of  part  of  the  rent, 
and  no  indication  that  he  considered  that  the 
terms  of  the  lease  had  not  been  fulfilled.  I  am 
qnite  clear  that  the  notion  of  sustaining  a  claim 
for  damages  for  the  whole  period  is  out  of  the 
question. 

The  only  point  of  any  nicety  is,  whether  in 
lien  of  £80  the  tenant  can  now  claim  an  abate- 
ment of  £16,  and  make  it  applicable  to  his  occu- 
pation of  the  subjects  for  the  last  year.  With 
reference  to  that  the  obligation  is  peculiar.  The 
lease  is  one  from  year  to  year,  and  by  tacit  relo- 
cation the  obligations  of  the  parties  to  each  other 
may  be  the  same  in  the  last  as  in  the  first  year 
of  the  tenant's  occupation.  Bat  this  particular 
obligation  is  of  a  peculiar  kind.  It  is  plain  that 
five  years  before  there  was  an  obligation  to  put 
the  subjects  in  order.  It  seems  to  be  also  clear 
that  in  the  first  year  there  was  outlay  by  the 
landlord  on  the  buildings.  In  these  circum- 
stances, and  no  objection  having  been  made  to 
the  payment  of  the  rent  for  four  years,  it  would 
have  required  very  clear  notice  on  tiie  part  of 
the  tenant  that  he  held  the  obligation  to  have 
been  unfulfilled  by  the  landlord  in  order  to  raise 
a  claim  now.  The  tenant  now  says  the  obliga- 
tion should  apply  to  the  fifth  year  of  the  lease, 
but  I  think  he  is  barred  by  his  actings,  and  the 
absence  of  any  earlier  demand  from  demanding 
any  abatement  even  in  the  last  year. 

The  result  is  that  I  think  the  Lord  Ordinary's 
interlocutor  should  be  recalled  and  the  defences 
repelled. 

LoBD  Adam — It  does  not  appear  to  me  that 
this  claim  on  the  part  of  the  defender  is  one  of 
abatement  of  rent  at  all.  It  is  a  claim  that  the 
tenant  shall  not  be  called  upon  to  pay  any  por- 
tion of  the  last  half-year's  rent  in  respect  of  loss 
or  damage  sustained  during  the  whole  of  the 
currency  of  the  lease.  If  the  claim  was  one  for 
abatement  of  rent,  the  loss  for  each  previous  year 
would  have  been  set  off  against  the  rent  for  that 
year.  That  would  have  been  the  proper  way  of 
stating  the  claim.  But  that  is  not  so  here,  for 
each  portion  was  paid  without  reservation,  and 
no  claim  for  abatement  was  made,  and  so  matters 
continued  till  the  last  half-year,  and,  as  I  have 
said  before,  no  claim  is  set  up  to  retain  the  por- 
tion of  rent  corresponding  to  the  extent  of  the 
farm  in  which  the  tenant  was  not  in  possession 
in  that  half-year.  The  claim  is  that  the  whole 
loss  incurred  during  the  whole  currency  of  the 
lease  shall  be  set  off  against  that  which  is,  I 
think,  a  proper  claim  for  rent  for  the  last  half- 
year.  ;^It  is  an  attempt  to  set  off  an  illiquid  claim 
of  damages  against  a  liquid  claim  of  rent. 

That  being  in  my  opinion  the  meaning  of  the 
record,  I  am  of  opinion  that  we  must  recal  the 
interlocutor  reclaimed  against,  repel  the  defences, 
and  grant  decree  against  the  defender. 

The  Oonrt  recalled  the  interlocutor  reclaimed 
against,  repelled  the  defences,  and  decerned 
•gainst  the  defender  Duncan  Buchanan  in  terms 
of  the  libeL 

Counsel  for  the  Pursuer— M'Kechnie — G.  W. 
Comet.     Agent— D.  Maclachlan,  S.S.C. 

CoTinsel  for  the  Defender — D.-F.  -Mackintosh 
-'Wittt    Agents— Clark  &  Macdonald,  8.S.C. 


HOUSE  OF  LOEDS. 


Friday,  November  18i  1887, 

BOWIE  V.  THE  UARQDIS  OF  AILSA. 

(Ante,  March  18,  1887,  vol.  xxiv.  p.  466,  and  U 

R.  649.) 
Appeal  to  Houte  of  Lords— Petition  for  Leave  to 
Appeal  in  foriua  pauperis — PaUie  Right. 
In  an  action  for  declarator  that  the  pur- 
suer as  a  member  of  the  public  had  right  to 
fish  with  rod  and  line  in  a  river  on  the  de- 
fender's   property,  the    Oonrt   of    Session 
assoilzied  the  defender.     In  a  petition  for 
leave  to  prosecute  an  appeal  to  the  House  of 
Lords  in  forma  pauperis,  the  Appeal  Com- 
mittoee  refuted  the  petition. 

In  the  Court  of  Session  18th  March  1887,  voL 
xxiv.  p.  456,  and  14  B.  649. 

Jsones  Bowie,  who  was  an  upholsterer  in  Glas- 
gow, afterwards  residing  in  Ayr,  was  apprehended 
on  the  night  of  11th  August  1884  by  Kobert 
Armour,  water-bailiff  to  the  Marquis  of  Ailsa,  on 
a  charge  of  poaching  in  the  river  Doon.  In 
October  following  Bowie  raided  an  action  in  the 
Sheriff  Court  at  Ayr  against  the  Marquis,  calling 
Armour  also  as  a  defender,  in  which  he  prayed 
the  Court  "  to  find  and  declare  that  the  pursuer 
as  a  member  of  the  public  has  an  undoubted 
right  and  privilege  of  fishing  with  single  rod  and 
line  for  trout,  flounders,  eels,  and  other  fish 
which  are  not  salmon,  sea-trout,"  Ac,  "in  the 
river  Doon,  at  least  in  that  part  of  it  within  the 
tidal  influence  of  the  sea, " — then  followed  a  prayef 
for  interdict. 
,  The  Sheriff  (Bband)  assoilzied  the  defender. 

The  pursuer  appealed. 

The  Second  Division  having  doubts  as  to  th« 
competency  of  the.  action  in  the  Sheriff  Court, 
agreed  to  allow  the  action  to  stand  over  to  give 
Bowie  an  opportunity  of  bringing  an  action  in  the 
Court  of  Session.  Bowie  then  raised  an  action  in 
the  Court  of  Session,  concluding  for  declarator 
"that  the  pursuer  as  a  member  of  the  public  has 
right  to  fish  with  single  rod  and  line  for  tront," 
&o. 

The  Second  Division  on  18th  March  1887  as- 
soilzied the  defender  in  both  actions. 

The  pursuer  presented  a  petition  to  the  Honsa 
of  Lords  for  leave  to  prosecute  an  appeal  in 
forma  pauperis. 

The  respondent's  agent  objected,  on  the  ground 
that  the  appellant  was  trying  a  question  of  pub- 
lic right,  and  that  a  committee  had  been  ap- 
pointed to  collect  subscriptions  to  assist  Bowie 
in  the  litigation. 

In  the  Sheriff  Oonrt  action  the  pursuer,  when 
examined  as  a  witness,  deponed — "I  gave  in- 
structions for  carrying  on  this  case,  and  it  is 
carried  on  under  my  responsibility,  and  I  am  not 
aware  that  any  subscriptions  have  been  pro- 
mised. I  should  be  very  glad  of  sabsotip- 
tions." 

P-  Alexander  Mitchell,  fishing-tackle  maker,  in 
cross-examination  deponed — "I  have  agre«d  to 
subscribe  to  help  to  carry  on  this  case.  A  sub- 
scription-sheet wns  drawn  up,  and  I  put  my 
nam«  to  it.    The  sheet  did  not  specify  the  sums 


Digitized  by 


Google 


JtowltT.  I^.orAlliA.I 
Not.  18, 1887.      J 


The  Scottish  Law  Reporter.— P'ol  XX  Vl. 


229 


I  and  the  otherB  who  sab8crib«d  were  to  be  liable 
for.  Pursuer  told  me  he  wag  going  to  tr;  this 
case,  and  I  told  him  we  would  assist.  I  am  not 
sore  that  I  showed  this  sheet  to  the  parsner.  I 
handed  the  money  that  had  been  sabsoribed  to 
the  pursuer's  agent.  The  pnrauer  knew  that 
there  was  going  to  be  a  subscription.  I  cannot 
say  if  he  knew  that  it  had  actually  been  sab- 
Boribed.  .  .  .  The  subscribers,  so  far  as  I  can 
remember,  are,  in  addition  to  myself,  Mr 
Hanley,  pipe  manufaotnrer,  and  William  Doug- 
las, grooer.  lU-exammtd — I  cannot  say  how  much 
has  been  subscribed  for  this  action;  it  is  not 
much." 

The  agent  for  the  appellant  read  afBdavits  to 
the  effect  that  the  appellant  had  raised  this 
action  for  his  own  protection,  and  relying  on  his 
own  resonrces,  in  consequence  of  the  criminal 
process  against  him  by  the  Marquis  of  Ailsa  for 
fishing  in  the  tidal  waters  of  the  Doon,  and 
that  he  was  not'  proseonting  this  appeal  on 
behalf  of  the  public  or  of  any  person  other  than 
himself. 

LoBD  Watson  referred  to  the  evidence  of 
Alexander  Mitchell,  and  wag  of  opinion  that  the 
petition  should  be  refused. 

LoBD  MAONAOHrxN  couonrred. 

This  decision  was  reported  to  the  House  and 
•greed  to. 

Agent  for  the  Parsner  (Appellant) — J.  B. 
Allan. 

Agent  for  the  Defender  (Baspondent) — W.  A. 
Loch. 

This  decision  was  followed  by  the  Appeal 
Oommittee  on  6th  July  1888  in  the  appeid  of 
Fauld  and  OtKert  v.  Vere  and  Others  (Court  of 
Session  January  28,  1887,  14  R.  425),  where  the 
appellants  representing  the  public  were  defen- 
ders in  an  action  brought  by  the  pursuers  for 
declarator  that  there  existed  no  public  right-of- 
way  over  certain  roads — See  L.  B.,  13  App.  Cas. 
872,  note. 


Friday,  August  10, 1888. 


MAGISTKATES  OF  GLASGOW  V.  FARIE. 

(Ante,  Jan.  21,  1887,  vol.  xxiv.  p.  253, 
andUB.  346.) 

Mineral»—CUiy — Walerworki  Clauses  Act  1847 
(10  and  11  Vict.  e.  11), sec.  U— Railway  Clauses 
Act  1845  (8  and  9  Vict.  c.  33). 

Beld  (diss.  Lord  Herschell,  rev.  judgment 
of  First  Division)  that  the  provision  of  the 
Waterworks  Clauses  Act  1847,  sec.  18,  ex- 
cluding from  conveyances  of  lands  pur- 
chased under,  the  Act  (when  not  expressly 
included)  "mines  of  coal,  ironstone,  slate, 
or  other  minerals  under  any  land  pur- 
chased," did  not  apply  to  a  seam  of  clay 
forming  the  sub-soil  of  the  lands  conveyed. 

The  Lord  Chancellor  holding  that  the  word 
"minerals"  fell  to  be  construed  in  accord- 
ance with  the  ordinary  nse  of  the  word  in 


dealing  with  proprietary  rights  in  Scotland, 
and  did  not  include  clay. 

Lord  Watson  holding  that  the  "land  pur- 
chased" included  the  soil  sndsub-soil,  and  that 
the  exceptional  depth  of  the  sub-soil  (even  if 
mineral)  was  no  reason  for  bringing  it  with- 
in the  category  of  excepted  minerals. 

Lord  Macnnghten  holdingthatthe  exception 
was  limited  to  mines  in  the  proper  and  usual 
sense  of  nnderground  workings,  and  to  mine- 
rals in  such  mines. 

Lord  Herschell  was  of  opinion  that  the 
word   "  mines "  was  not  limited  to  nnder- 
ground workings  or  to  minerals  that  oould 
be    won    only    by    such    operations,   and 
that    the    word    "minerals,"   as    used    in 
the  exception,  must  be  taken  to  mean  all 
such  non-vegetable  substances  lying  together 
in  seams  or  strata  as  are  commonly  worked 
for  profit,  and  to  include  clay. 
In  the  Court  of  Session,  January  21,  1887,  vol. 
xxiv.,  p.  253,  and  14  B.  346. 
The  pursuers  appealed  to  the  House  of  Lords. 
At  delivering  judgment — 
LoBD  Chakoxllob — My  Lords,  I  cannot  con- 
ceal from  myself  the  importance  and  the  di£Scalty 
of  the  question  involved  in  this  case.     The  conse- 
quences flowing  from  a  decision  either  way  seem 
to  me  to  be  very  grave,  and  I  desire  therefore  to 
say  at  the  outset  that  I  wish  to  decide  nothing 
but  what  is  necessarily  involved  in  the  particular 
case  now  before  your  Lordships.    That  question 
may  be  very  summarily  stated  to  be,  whether  day 
is    included    in   the   reservation   of  mines  and 
minerals    under   the   Waterworks  Clauses    Act 
1847? 

I  cannot  help  thinking  that  the  true  test  of 
what  are  mines  and  minerals  in  a  grant  was  sug- 
gested by  Lord  Justice  James  in  the  case  of 
Ilext  V.  OiU,  July  22,  1872,  L.B.,  7  Ch.  App. 
699,  which  I  shall  have  occasion  hereafter  to, 
refer  to,  and  although  the  Lord  Justice  held  him- 
self bound  by  authority,  so  that  he  yielded  to  the 
technical  sense  which  had  been  attributed  to 
those  words,  I  still  think  (to  use  his  language) 
"  that  a  grant  of  mines  and  minerals  is  a  question 
of  fact — what  these  words  meant  in  the  verna- 
cular of  the  mining  world,  the  commercial  world, 
and  landowners,"  at  the  time  when  they  were 
used  in  the  instrument  it  is  necessary  to  con- 
sider. 

I  will  not  at  present  say  how  far  I  think  we 
are  bound  by  authority,  because  I  desire  to  keep 
myself  entirely  free  if  the  question  should  arise 
in  this  House  with  respect  to  any  other  statute 
or  with  respect  to  any  grant  not  controlled  by  the 
statute  in  question  in  which  the  words  "mines" 
and  "  minerals"  occur. 

It  may  be  that  I  am  influenced  by  the  con- 
siderations to  which  Yice-Chancellor  Wickens 
referred  (CB. ,  7  Ch.  App.  705)  when  he  said 
that  "some  inclination  may  be  thought  to  have 
arisen  on  the  part  of  Judges  to  give  more  weight 
than  ought  to  have  been  attributed  to  some  small 
circumstances  of  context  in  order  to  cut  down 
the  proper  and  ordinary  meaning  of  the  words 
'mines  and  minerals.'"  I  think  no  one  can 
doubt  that  if  a  man  had  purchased  a  site  for  his 
house  with  a  reservation  of  mines  and  minerals 
neither  be  nor  anybody  else  would  imagine  that 
the  vendor  had  reserved  the  stratum  of  clsy  upon 
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whioli  his  hoase  was  bailt  under  the  reaerration 
of  mineB  and  minerals. 

There  is  no  doubt  that  more  aocarate  scientific 
investigation  of  the  substances  of  the  earth  and 
different  modes  of  extractiug  tbem  have  contri- 
buted to  reuder  the  sense  of  the  word  "minerals" 
less  certain  than  when  it  was  originally  used  in 
relation  to  mining  operations.  I  should  think 
that  there  could  be  no  doubt  that  the  word 
"minerals"  in  old  times  meant  the  substances 
got  by  mining,  and  I  think  mining  in  old  times 
meant  subterranean  excavations.  I  doubt  whether 
in  the  present  state  of  the  authorities  it  is  accu- 
rate to  say  that  in  every  deed  or  in  every  statute 
the  word  "minerals"  has  acquired  a  meaning 
of  its  own  independently  of  any  question  as  to 
the  manner  in  which  the  minerals  tiiemselves  are 
gotten. 

Lord  Justice  Mellish,  in  the  case  to  which  I 
have  already  referred,  sums  up  the  authorities  by 
saying  (L.U.,  7  Oh.  App.  712)  that  the  word 
"mines"  (to  use  his  Lordship's  language)  com- 
bined with  the  more  general  word  "  minerals" 
"does  not  restrict  the  meaning  of  the  word 
'minerals,'"  and  he  says  that  the  result  of  the 
authorities  appears  to  be  "that  a  reservation  of 
'  minerals'  includes  every  substance  which  can  be 
got  from  underneath  the  surface  of  the  earth  for 
the  purpose  of  profit  unless  there  is  something 
in  the  context  or  in  the  nature  of  the  transaction 
to  induce  the  Court  to  give  it  a  more  liberal 
meaning."  I  cannot  myself  assent  to  sachi  a 
definition.  In  the  first  place,  it  introduces  as 
one  element  the  circumstance  that  the  substance 
can  be  got  at  a  profit.  It  is  obvious  that  if  that 
is  an  essential  part  of  the  definition  the  question 
whether  a  particular  surface  ia  or  is  not  a  mineral 
may  depend  on  the  state  of  the  market,  and  it 
may  be  that  a  mineral  one  year  is  not  a  mineral 
the  next. 

If,  on  the  other  hand,  one  is  to  have  recourse 
to  etymology  or  science,  and  to  disregard  the  mode 
of  working  as  reflecting  any  light  on  the  nature 
of  the  substance,  it  is  obvious  to  inquire  whether 
coal  is  a  mineral.  Its  vegetable  origin  would  to 
some  minds  ezolade  its  being  regarded  as  a 
mineral,  while  the  substance  kaolin  was  held  by 
Vioe-Ohancellor  Wickens  (L.U.,  7  Oh.  App.  705) 
to  be  a  mineral.  "According  to  the  evidence, 
kaolin  or  china  clay  is  a  metalliferous  mineral, 
perfectly  distinguishable  from  and  mnch  more 
valuable  than  ordinary  agricultural  earth,  and 
which  produces  metal  in  a  larger  proportion  to 
its  bulk  as  compared  with  ordinary  ores,  but  which 
it  is  not  commercially  profitable  to  work  in  Eng- 
land for  the  purpose  of  extracting  metal  from  it." 
The  diffloulty  of  dealing  with  this  case  is  not 
diminished  but  rather  increased  by  the  state  of 
the  authorities  upon  the  question.  In  Bennett  v. 
The  Great  Wetfern  Rattujap  Company,  March  18, 
1867,  L.R.,  2  H.L.  27,  all  that  was  decided  in 
this  House  was  that  the  oommon  lAw  principle 
which  would  have  prevented  an  owner  who  had 
sold  his  surface  land  to  a  railway  company  frwn 
defeating  his  grant  by  withdrawing  support  from 
the  surface  land  so  used,  did  not  apply  to  a  state 
of  things  created  by  the  statute  in  which  the 
statute  Itself  creates  the  distinction  between  the 
surface-owner  and  the  mine-owner,  and  gives 
power  to  the  mine-owner  to  work  his  minerals 
unless  the  riulway  company  purchases  or  gives 
compensation  to  the  mine-owner  for  leaving  his 


mines  nnworked.  In  that  case  it  was  admitted 
that  the  word  "minerals"  was  properly  applicable 
to  the  substances  to  be  worked,  and  the  only 
question  was  the  application  of  the  common  law 
principle  to  which  I  have  adverted.  But  the 
Legislature  must  have  meant  something  when  it 
recognises  and  acts  upon  the  distinction  which 
as  matter  of  bnsiuess  and  understanding  in  the 
mining  and  commercial  world  I  think  everyone 
must  be  familiar  with. 

It  appears  to  me  that  the  effect  of  some  of  the 
decisions,  pushed  to  their  logical  consequences, 
would  be  altogether  to  efface  the  distinction 
which  all  the  statutes  recognise.  One  might 
summarise  these  decisions  and  say  a  mineral  need 
not  be  metallic,  it  need  not  be  subjacent,  it  need 
not  be  worked  by  a  mine,  it  need  not  be  in  any 
one  particular  distinguished  from  any  part  of  the 
substance  of  the  earth,  using  the  word  ' '  earth  " 
as  applicable  to  this  habitable  globe.  Even  the 
word  "  inorganic  "  must  be  rejected  if  applied  to 
some  of  the  substances  which  form  part  of  the 
earth.  The  bones  of  extinct  animals  are  lime- 
stone, and  as  cariosities  for  research  and  scien- 
tific inquiry  would  find  a  ready  market,  and 
would  therefore  come  within  that  part  of  the  de- 
finition which  requires  that  they  should  be  cap- 
able of  being  properly  worked.  Are  they  mine- 
rals ? 

I  find  myself  called  upon  to  construe  these 
words  with  reference  to  the  known  usage  of  the 
language  employed  in  distinguishing  proprietary 
rights  in  Scotland,  and  having  relation  to  Scotch 
land  and  Scotch  mines  or  minerals.  I  am  not 
insensible  to  the  observation  that  this  is  only  one 
of  a  group  of  statutes  which  may  be  supposed  to 
have  had  the  same  object,  and  might  be  there- 
fore assumed  to  use  the  same  phraseology  in  the 
same  sense.  Still  I  am  construing  the  applica- 
tion of  general  words  to  a  purchase  made  in  Soot- 
land  under  the  statutes,  and  if  there  be  any  dif> 
ference  in  the  law  of  Scotland  from  that  of 
England  the  Legislature  must  be  supposed  to 
have  been  familiar  with  it  and  to  have  legis- 
lated accordingly. 

Now,  the  case  is  stated  by  the  Lord  Ordinary 
thns — "Here  the  thing  which  the  defender 
claims  to  work  is  the  common  clay  which  consti- 
tutes the  sub-soil  of  the  greater  part  of  the  land 
of  this  country,  which  never  can  in  any  locality 
be  wrought  by  underground  working,  but  under 
all  circumstances  is  only  to  be  won  by  tearing  np 
and  destroying  the  surface  over  the  entire  extent 
of  the  working.  When  such  a  right  is  claimed 
against  the  owner  of  the  surface  I  ask  myself — 
Bid  anyone  who  wanted  to  purchase  or  acquire  a 
clay  field,  whether  by  disposition  or  reservation, 
ever  bargain  for  it  under  the  name  of  a  right  of 
working  minerals?  In  the  case  of  a  voluntary 
sale  of  land  with  reservation  of  minerals,  I  am 
satisfied  that  we  should  not  permit  the  seller  to 
work  the  clay  to  the  destruction  or  injury  of  the 
purchaser's  estate,  because  we  should  hold  that 
the  conversion  of  the  estate  into  a  clay  field  was 
not  within  the  fair  meaning  of  the  reservation. 
That  being  so,  I  see  no  reason  for  ooncladi&g 
that  the  statutory  reservation  of  minerals  means 
anything  different  from  a  reservation  of  mine- 
rals in  a  private  deed.  The  consequences  of  the 
reservation  are  different,  but  the  thing  to  be  re- 
served is  to  my  mind  eesentially  the  same,  being 
neither  more  nor  less  than  the  right  to  work 
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Buoh  Bubstanees  and  strata  as  are  ordineuily 
known  by  the  denomination  of  minerals  in  con- 
traots  between  sellers  and  pnrobaserB  or  snpe- 
riora  and  fenars." 

If  that  is  the  correct  Tie  w,  and  I  find  myself 
unable  to  differ  from  it,  I  think  the  case  of  Lord 
Breddalbane  r.  Menziet^  June  10,  1818,  F.C., 
<iff.  1822,  1  Sh.  Apps.  226,  is  a  binding  authority 
in  this  House.  There  the  words  were,  "  haiU 
mines  and  minerals  of  whatever  natare  and 
qoality,"  and  were  held  not  to  include  a  vein  of 
stone  suitable  for  building. 

I  feel  it  impossible  to  resist  the  reasouing  of 
Lord  Mure  in  this  case,  but  I  hold  myself  free  if 
the  question  should  arise  in  England  to  consider, 
quite  independently  of  thia  decision,  what  may 
be  the  law  as  applicable  to  an  English  case.  I 
only  regret  that  the  test  which  Lord  Justice 
James  suggested,  and  which  I  think  would  have 
been  the  true  one,  and  would  have  satisfied  all 
difficulties,  wag  not  adhered  to  in  Hext  v.  Otil. 
In  that  case,  as  I  hare  pointed  out  before,  the 
substance  which  was  called  china  clay  wag  as- 
sumed to  be  metalliferous  ore,  and  it  was  held 
that  though  the  lord  of  the  manor  had  reserved 
it  he  could  not  work  it,  because  he  had  not  'also 
reserved  a  right  so  to  work  it  at  the  expense  of 
the  surface  owner.  I  hesitate  very  much  to 
adopt  the  reasoning  of  that  case  notwithstanding 
the  high  authority  by  which  it  was  decided. 

I  am  satisfied  with  the  view  so  clearly  put  for- 
ward by  Lord  Mure,  and  upon  the  reasoning  of 
that  learned  Lord's  judgment  I  move  your  Lord- 
ships that  the  interlocutor  appealed  from  be  re- 
versed. 

LoBD  Watson — The  question  raised  for  deci- 
sion in  this  appeal,  which  is  one  of  general  !m- 
portanre,  has  led  to  differences  of  judicial  opinion 
in  this  House  as  well  as  in  the  Court  of  Session. 
For  my  own  part  I  have  experienced  congidera- 
able  difficulty  in  forming  an  opinion  upon  it 
owing  to  the  very  indefinite  terms  which  the 
Legislature  has  used  to  describe  the  minerals  re- 
served by  statute  to  proprietors  whose  land  is 
compulsorily  purchased  for  the  purposes  of  rail- 
way or  waterworks  undertakings.  The  present 
controversy  is  between  a  statutory  body  of  water 
commissioners  and  a  landowner  who  is  now  assert- 
ing his  right  to  work  out  a  seam  of  clay  within  a 
parcel  of  ground  about  twenty-one  acres  in 
extent,  which  thay  acquired  from  him  under 
oompnlsory  powers  in  the  year  1871,  but  the 
question  which  your  Lordships  have  to  consider 
would,  in  my  opinion,  have  been  precisely  the 
same  if  the  purchasers  had  been  a  railway  com- 
pany. 

The  Court  below  disposed  of  the  case  without 
inquiry  into  the  facts,  and  these  must  oonse- 
'qvently  be  gathered  from  the  statements  mads 
by  the  parties  on  record,  which  are  unfortunately 
in  some  respects  conflicting.  It  appears,  how- 
ever— and  it  was  assumed  in  the  arguments 
addressed  to  us — that  the  seam  in  dispute  is  com- 
posed of  ordinary  sub-soil  clay,  such  as  is  gene- 
rally found  throughout  the  district  ;  that  it  lies 
at  a  depth  of  not  more  than  two  or  three  feet 
below  the  surface  of  the  soil ;  that  it  is  of  con- 
siderable but  variable  thickness,  and  that  it  hag 
been  wrought  open-cast  by  the  respondent  in 
oIoM  proximity  to  the  appellants'  Ifuids,  where 
its  extreme,  thickness    has  proved    to  be  from 


twenty  to  thirty  feet.  Since  their  acquisition  of 
the  ground  the  appellants  have  constructed  upon 
it  two  reservoirs,  each  capable  of  storing  nearly 
four  million  gallons  of  water,  which  have  been 
sunk  into  and  now  rest  upon  the  clay. 

The  18th  section  of  the  Waterworks  Clauses 
Act  1847  is  identical,  mutatis  mutandU,  with  sec- 
tion 77  of  the  English,  and  section  70  of  the 
Scotch  Railways  Clauses  Act  of  1845.  It  enacts 
that  "  the  undertakers  shall  not  be  entitled  to  any 
mines  of  coal,  iroDstone,  slate,  or  other  minerals 
under  any  land  purchased  by  them,  except  only 
such  parts  thereof  as  shall  be  necessary  to  be  dug 
or  carried  away,  or  used  in  the  construction  of 
the  waterworks  unless  the  same  shall  have  been 
expressly  purchased,  and  all  such  mines,  except- 
ing as  aforesaid,  shall  be  deemed  to  be  excepted 
out  oV  the  conveyance  of  such  lands,  unless  they 
shall  have  been  expressly  named  therein  and  con- 
veyed thereby.  The  Actof  1847  is  a  British  statute, 
whereas  there  is  separate  railway  legislation  for 
England  and  Ireland  on  the  one  hand,  and  Scot- 
land on  the  other,  but  it  appears  to  me  clear  that 
the  Legislature  intended  the  words  "mines  of  coal, 
ironstone,  slate,  or  other  minerals "  to  have  the 
same  meaning  in  all  three  countries. 

In  considering  whether  sub-soil  day,  such  as 
we  have  to  deal  with  in  the  present  case,  is  one 
of  the  "other  minerals"  meant  to  be  excepted,  I 
have  been  unable  to  derive  much  assistance  from 
such  authorities  as  M«mie$y.  The  Earl  of  Bread- 
albane,  1  Sh.  App.  Ca.  225,  in  which  it  was  held 
that  the  reservation  by  a  superior  in  a  feu-con- 
tract of  the  "  haill  mines  and  minerals  "  that  might 
be  found  within  the  lands  disponed  in  feu  did  not 
give  him  right  to  a  freestone  quarry.  Irrespective 
of  other  considerations  which  differentiate  that 
case  from  the  present,  there  is  little  analogy  be- 
tween a  reservation  of  minerals,  coupled  with  an 
obligation  to  support  the  surface,  and  a  reserva- 
tion not  only  of  minerals  but  of  the  right  to  work 
tbem  Without  giving  support.  Nor  have  I  been 
able  to  obtain  much  light  from  Eej;t  v.  Oill,  7 
Gh.  App.  699,  and  other  English  cases  referred 
to  in  the  opinion  of  Lord  Shand,  which  his  Lord- 
sbip  seems  to  regard  as  almost  decisive  of  the 
present  question.  The  only  principle  which  I 
can  extract  from  these  authorities  is  this,  that  in 
construing  a  reservation  of  mines  or  minerals, 
whether  it  occur  in  a  private  deed  or  in  an 
Enclosure  Act,  regard  must  be  had  not  only  to 
the  words  employed  to  describe  the  things  re- 
served, but  to  the  relative  position  of  the  parties 
interested,  and  to  the  substance  of  the  trans- 
action or  arrangement  which  such  deed  or  Act 
embodies.  "Mines"  and  "minerals"  are  not 
definite  terms ;  they  are  susceptible  of  limitation 
or  expansion  according  to  the  intention  with 
which  they  am  used.  In  Mmutiei  t.  The  Earl  of 
BreadaUxme,  Lord  Eldon  observed  (1  Bh.  App. 
228)  that  the  "reservation  is  not  contained  in 
a  lease,  but  in  a  feu ;  and  I  take  it  there  is  a  very 
great  difference  as  to  the  principles  that  are  to 
be  applied  to  the  construction  of  a  feu  and  a 
lease — it  is  a  question  of  a  very  different  nature." 
In  Hext  T.  Om  the  controversy,  which  related  to 
china  clay,  worked  for  the  purpose  of  obtaining 
the  felspar  which  it  contained,  arose  between  the 
lord  of  the  manor  and  the  purchaser  of  the  free- 
hold of  a  copyhold  tenement  within  the  manor, 
under  a  contract  which  excepted  "  all  mines  and 
minerals,"  and  in  these  circumstances  it  was 
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Bufficiently  clear  that  the  oopyholder  bad  only 
right  to  the  surface,  and  had  no  right  to  miueraU 
of  any  kind. 

I  need  not  refer  in  detail  to  the  proTisions  of 
the  'Waterworks  and  Railways  Clauses  Acts  which 
follow  and  are  connected  with  the  sections  of 
these  Acts  already  noticed.  The  relation  which 
they  establish  between  seUer  and  purchaser  in 
regard  to  all  minerals  which  may  be  held  to  be 
excepted  appears  to  me  to  be,  as  Lord  Westbury 
said  in  the  The  Great  Western  Bailuyay  Company 
y,  Bennett,  2  £.  &  I.  App.  42,  clearly  defined, 
useful  to  the  railway  company  or  waterworks' 
undertakers,  and  at  the  same  time  fair  and  just 
to  the  mine-owner.  The  latter,  who  is  foroedto 
part  with  the  surface  of  his  land  and  all  uses  for 
which  it  is  available,  is  not  compelled  to  sell  his 
minerals,  whilst  he  is  not  in  a  position  to  ascer- 
tain their  marketable  yalue  or  the  impediments 
which  might  be  occasioned  to  the  convenieat 
workJQg  of  his  mineral-field  by  his  parting  with 
a  strip  which  intersects  it.  On  the  other  hand, 
those  who  deprive  him  of  a  right  to  a  portion  of 
the  surface  and  its  uses  by  compulsory  purchase 
enjoy  the  benefit  of  subjacent  and.  adjacent  sup- 
port to  their  works  without  payment  so  long  as 
the  minerals  below  or  adjoining  these  works 
remain  undisturbed,  but  it  is  upon  the  condition 
that  if  they  desire  such  support  to  be  continued 
they  must  moke  full  compeusation  for  value  and 
intersectional  damage  whenever  the  minerals 
required  for  that  purpose  are  approached  in 
working,  and  would  in  dae  course  be  wrought 
ont. 

It  appears  to  me  thai  the  policy  of  the  Acts  in 
excepting  certain  minerals  from  co'nveyances  to 
compulsory  takers  of  land  favours  a  liberal  and 
not  a  limited  construction  of  the  reservation  to 
the  seller.  The  difficulty  which  I  have  felt  in 
ooustruing  their  enactments  is  due  to  the  fact 
that  they  do  not  deal  with  "minerals"  as  some- 
thing which  may  be  different  from  and  additional 
to  "mines."  They  do  not  except  mines  and 
minerals,  but  "mines  of  coal,  ironstone,  slate,  or 
other  minerals" — that  is  to  say,  they  only  except 
minerals  which  when  worked  will  constitute 
"mines"  within  the  meaning  of  section  18  of  the 
Waterworks  Act  of  1847,  and  of  the  correspond- 
ing sections  of  the  Bailways  Clauses  Acts.  It 
therefore  beconfes  necessary  to  consider  what 
meaning  ought  in  these  sections  to  be  attributed 
to  the  word  "mine,"  and  also  what  are  the 
"other  minerals " mines  of  which  are  specially 
excepted  ?  The  solution  of  the  second  of  these 
queries  must  necessarily  be  in  a  great  measure 
dependent  upon  the  answer  to  be  given  to  the 
fliBt. 

There  is  a  olass  of  cases  in  the  English  books 
which  determine  that  the  word  "mine"i8,  accord- 
ing to  its  primary  meaning,  significant  merely  of 
the  method  of  working  by  which  minerals  are 
got,  but  that  is  not  its  only  or  necessary  mean- 
ing. Shortly  after  the  passing  of  the  Act  43 
Eliz.  0.  2,  it  was  established  by  a  series  of  deci- 
sions, the  soundness  of  which  has  often  been 
doubted,  that  occupiers  of  mines  other  than  coal 
mines  are  exempted  from  the  incidence  of  the 
poor  rate.  That  point  being  settled  beyond  re- 
oal,  the  Courts  gave  a  restricted  meaning  to  the 
word  "  mine,"  and  decided  that  in  the  sense  of 
the  Act  of  Elizabeth  it  must  be  taken  to  be  a  sub- 
terranean excavation.     It  was  accordingly  held 


that  persons  who  worked  lead,  freestone,  lime- 
stone, or  even  clay  by  means  of  a  shaft  and 
underground  levels  were  not  liable  to  be  rated  in 
respect  of  their  occupancy,  whilst  others  who 
worked  the  same  substances  by  means  of  excava- 
tions open  to  the  light  of  day  were  held  to  be 
liable  as  occupiers  of  land.  I  do  not  suggest  that 
the  Courts  erred  in  limiting  so  far  as  they  could 
the  exemption  which  for  some  reason  or  other 
had  been  established,  but  I  may  venture  to  ex- 
press a  doubt  whether  any  such  exemption  or 
distinction  with  regard  to  the  mode  of  working 
would  have  been  recognised  if  the  Act- of  1601 
had  not  become  law  until  the  year  1847. 

I  am  unable  to  assent  to  the  appellant's  argu- 
ment that  in  section  18  oC  the  Waterworks 
Clauses  Act  "  mines  "  must  be  understood  in  the 
same  sense  which  it  has  been  held  to  bear  in  the 
Statute  of  Elizabeth.  Such  may  have  been  its 
original  meaning,  but  it  appears  to  me  to  be  be- 
yond question  that  for  a  very  long  period  that 
has  ceased  to  l>e  its  exclusive  meaning,  and  that 
the  word  has  been  usad  in  ordinary  language  to 
signify  either  the  mineral  substances  which  are 
excavated  or  mined,  or  the  excavations,  whether 
subterranean  or  not,  from  which  metallic  ores 
and  fossil  substances  are  dug  out.  It  does  not 
occur  to  me  that  an  open  excavation  of  auriferous 
quartz  would  be  generally  described  as  a  gold 
quarry,  I  think  moat  people  would  naturally  call 
it  a  gold  mine.  The  whole  frame  of  section  18 
indioates,  in  my  opinion,  that  the  Legislature  in- 
tended it  to  inolade  minerals  got  by  open  working 
as  well  as  minerals  got  by  what  has  been  termed 
mining  proper.  The  clause  excepts  mines  of 
slate,  and  also  of  "other  minerals,"  an  expres- 
sion which  must  at  the  least  inclnde  rook  strata 
of  the  same  homogeneous  character,  and  gene- 
rally worked,  or  capable  of  being  worked  by  the 
same  methods  as  slate. 

The  fact  is  of  sufficient  notoriety  to  be  noticed 
here,  that  although  in  the  extreme  south-west  of 
the  island  slate  is  obtained  by  sabterraneons 
workings,  the  reverse  is  the  role  in  North  Wales 
and  in  Scotland  where  it  is  quarried.  The  word 
"quarry"  is  no  doubt  inapplicable  to  under- 
ground excavations  but  the  word  ' '  mine  "  may 
without  impropriety  be  used  to  denote  some 
quarries.  Dr  Johnson  defines  a  quarry  to  be  a 
"stone  mine."  In  framing  section  18  and  the 
corresponding  railway  clauses  the  Legislature 
plainly  Intended  that  waterworks'  undertakers 
and  railway  companies  should,  at  the  time  when 
they  take  laud  by  compulson,  pay  full  compen- 
sation for  and  become  at  once  proprietors  of  all 
surface  and  other  strata  which  are  not  excepted. 
To  adopt  in  these  clauses  the  same  construction 
of  "  mines  "  which  has  been  followed  for  the  pur- 
poses of  the  English  poor-rate  would,  in  my 
opinion,  lead  to  consequences  which  the  Legis- 
lature cannot  have  contemplated.  In  that  case 
the  extent  to  which  minerals  in  the  lands  were 
sold  or  excepted  at  the  date  of  the  conveyance 
would  depend  upon  the  mode,  underground  or 
open-cast,  by  which  they  may  be  found  at  some 
future  and  far  distant  time  to  be  workable,  or 
upon  the  method  according  to  which  the  land- 
owner might  then  choose  to  work  them.  These 
factors  being  indeterminate  it  would  be  well 
nigh  impossible  at  the  date  of  the  purohaaa  to 
arrive  at  a  fair  estimate  of  the  compensation  pay- 
able for  it      I  cannot  conceive  that  the  Iiegiala- 
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tun  in  using  the  expression  "  mines  of  slate  " 
meant  to  distingniah  between  the  different 
methods  of  getting  it,  and  to  enact  that  slate 
whioh  may  neyer  be^distnibed  shall  be  taken 
and  paid  for  at  onoe  if  it  would  natnrally  be 
quarried,  but  shall  not  be  taken  and  paid  for 
nntil  it  is  aotaally  worked  if  it  would  natnrally 
be  got  by  means  of  an  andergronnd  level.  It 
was  certainly  within  the  contemplation  of  the 
Legislature  that  water  or  railway  works  may  rest 
upon  excepted  minerals,  because  it  ia  expressly 
provided  that  the  undertakers  or  the  company 
are  to  be  entitled  to  snch  parts  of  these  minerals 
as  require  to  be  excavated  for  the  purpose  of 
oonstmcting  their  works.  When  a  railway  com- 
pany or  water  undertakers  excavate  in  order  to 
obtain  a  foundation  for  their  works  there  is  no 
roof  to  the  excepted  minerals,  and  it  is  diffionlt 
to  understand  how  in  these  cironmstancea  they 
oonld  be  got  by  proper  mining. 

I  am  accordingly  of  opinion  that  in  these  enact- 
ments the  word  "mines  "  must  be  taken  to  sig- 
nify all  excavations  by  which  the  excepted  mine- 
rals may  be  legitimately  worked  and  got.  If 
eoal,  ironstone,  or  slate  crops  out  at  any  part  of 
the  rarface  taken  for  waterworks  or  railway  pur- 
poses, the  undertakers  or  the  company  acquire  in 
my  opinion  no  right  save  the  right  to  use  that 
part  of  the  snrfaoe  ;  they  acquire  no  right  to  the 
minerals  themselves  except  in  so  far  as  these  are 
dng  out  or  excavated  in  order  to  construct  their 
works.  The  important  question  still  remains — 
What  are  the  minerals  referred  to  other  than  coal, 
ironstone,  or  slate?  My  present  impression  is 
that  "other  minerals "  mnst  necessarily  include 
all  minerals  which  can  reasonably  be  said  to  be 
«^u4d«m  gsMri*  with  any  of  those  enumerated. 
Slate  being  one  of  them,  I  do  not  think  it  would 
be  passible  to  exclude  freestone  or  limestone 
•trata.  I  may  add  that,  so  far  as  I  can  see,  it  is 
possible  that  there  may  be  some  strata  which 
woold  pass  to  the  compulsory  purchaser  if  they 
lay  on  Uie  snrfaoe,  but  may  possibly  be  reserved 
to  the  seller  if  they  occur  at  some  length  below 
it.  But  I  desire  to  say  that  in  the  view  which 
I  take  of  the  present  case  it  is  not  necessary  to 
determine  any  of  these  points. 

The  enactments  in  question  describe  the  ex- 
cepted mines  of  minerals  as  lying  under  the  land 
eompnlsorily  acquired,  and  they  appear  to  me  to 
contemplate  that  the  purchasers  as  soon  as  they 
obtain  a  conveyance  shall  become  the  owners  of 
■'the  land."  That  expression,  as  it  occurs  in 
these  enactments,  obviously  refers  to  surface, 
and  the  question  therefore  arises,  what  in  ordi- 
nary acceptation  is  nnderstood  to  be  the  surface 
onist  of  the  earth  whioh  overlies  its  mineral 
stzata?  It  is  of  course  conceded  that  vegetable 
mould,  which  commonly  forms  a  large  ingredient 
of  the  topmost  layer  of  the  crust  is  not  within 
the  exception,  but  it  is  also  the  fast  that  in  many 
districts  the  oultivatable  soil  is  mainly  composed 
of  olay,  whioh  is  a  mineral  in  this  sense,  that  it  is 
■a  inorganic  substance.  I  have  come  to  the  con- 
clusion that  the  expression  "the  land"  cannot 
b«  restricted  to  vegetable  mould  or  to  cultivated 
clay,  but  that  it  natnrally  includes,  and  mnst  be 
held  to  include,  the  upper  soil,  including  the 
•ob-soil,  whether  it  be  clay,  sand,  or  gravel,  and 
that  the  exceptional  depth  of  the  sub-soil,  whilst 
it  may  enhanoe  the  compensation  payable  at  the 
time,  affords  no  gronnd  for  bringing  it  within  the 


category  of  excepted  minerals. 

I  am  accordingly  of  opinion  that  the  interlocu- 
tor of  the  First  Division  of  the  Court  of  Session 
ought  to  be  reversed  and  that  of  the  Lord  Ordi- 
nary restored. 

LoBD  HzssoHSLL — I  havc  the  misfortune  to 
differ  from  the  rest  of  yonr  Lordships  who  heard 
the  arguments  in  this  case.  I  confess  that  my 
mind  has  wavered  much  as  to  the  proper  conclu- 
sion to  be  arrived  at,  and  I  need  bardly  say  that 
I  have  the  less  confidence  in  my  opinion  when  I 
find  it  differs  from  those  which  your  Lordships 
entertain. 

The  point  for  decision  in  this  case  is  a  simple 
one,  and  may  be  shortly  stated,  but  to  my  mind 
it  is  one  of  very  considerable  difficulty.  The 
appellants  in  1871  parchased  a  piece  of  land 
from  a  predecessor  in  title  of  the  respondent  for 
the  purpose  of  constructing  works  authorised  by 
the  Glasgow  Corporation  Waterworks  Act  1886 
for  the  sum  of  .£11,000,  and  have  constrnoted 
their  works  upon  it.  The  disposition  to  the 
appellants  contained  a  reservation  in  favour  of 
the  sellers  of  "  the  whole  coal  and  other  mine- 
rals in  the  said  lands  in  terms  of  the  Waterworks 
Clauses  Act  1817." 

The  Act  just  named,  whfoh  is  incorporated 
with  the  appellants'  private  Act  under  which  the 
land  was  purchased,  provides  (section  18)  "that 
the  undertakers  shall  not  be  entitled  to  any  mines 
of  coal,  ironstone,  slate,  or  other  minerals  under 
any  land  purchased  by  them,  except  only  such 
parts  thereof  as  shall  be  necessary  to  be  dug  or 
carried  away  or  used  in  the  construction  of  the 
waterworks,  nnless  the  same  shall  have  been  ex- 
pressly purchased,  and  all  such  mines,  excepting 
as  aforesaid,  shall  be  deemed  to  be  excepted  out 
of  the  conveyance  of  such  lands,  unless  they 
have  been  expressly  named  therein  and  conveved 
thereby."  ' 

I  may  observe  here  that  I  oannot  accede  to  the 
view  that  the  present  case  is  to  be  dealt  with  as 
if  the  "coal  and  other  minerals  "had  been  re- 
served to  the  respondent  by  operation  of  the  dis- 
position alone  without  regard  to  the  statutory  pro- 
vision I  have  quoted.  It  appears  to  me  that 
whatever  the  statute  excluded  from  the  purchase 
was  excluded  in  the  present  case,  and  that  the 
issue  between  the  parties  depends  entirely  upon 
the  oonstmction  to  be  put  upon  the  statute  in  re- 
lation to  the  circumstances  before  us.  Within 
and  under  the  lands  purchased,  and  the  adjoin- 
ing lands,  there  is  a  seam  of  clay  which  the 
respondent  had  been  for  some  time  working  in 
the  adjoining  lands,  and  in  March  1885  he  inti- 
mated  that  he  was  desirous  of  working  it  under 
the  gronnd  acquired  by  the  pursuers,  and  called 
upon  them  to  state  whether  they  would  avail 
themselves  of  their  right  to  prevent  his  working 
the  seam  by  making  him  compensation  therefor 
in  terms  of  the  Waterworks  Clauses  Act  1847. 
Hence  the  present  action,  the  appellants  insist- 
ing  that  the  clay  was  included  in  their  purchase 
and  that  the  respondent  had  no  title  to  it.  ' 

In  the  4th  article  of  the  oondescendence  it  is 
alleged  that  the  seam  of  clay  lies  at  an  average 
depth  of  only  two  feet  below  the  surface,  and 
that  it  can  be  worked  only  by  open  workings 
which  would  destroy  or  endanger  the  appellanta' 
works.  This  is  not  admitted  by  the  answer 
whioh  alleges  that  the  olay  in  the  gronnd  adjoini 
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ing  "has  been  vronght  open-oast,  bat  previous 
tirring  of  tfae  sarfaoe  is  not  necessary."  I  under- 
stand this  to  mean  that  the  clay  under  the 
appellants'  land  conld  be  worked  otherwise  than 
from  the  surface.  The  answer  further  states 
that  the  seam  is  of  great  value.  No  proof  was 
led,  the  learned  Lord  Ordinary  being  of  opinion 
that  it  was  unnecessary  to  do  so.  Upon  the 
allegations  I  have  referred  to  the  question  arises 
— and  I  think  it  is  the  sole  question  in  the  case — 
whether  this  seam  of  clay  was  reserved  within 
the  terms  "mines  of  coal,  ironstone,  slate,  or 
other  minerals,"  or  whether  the  whole  of  it 
lying  under  the  land  conveyed  passed  by  the 
conveyance. 

The  real  question,  then,  to  be  determined  is 
the  meaning  to  be  given  to  the  words  "mines 
or  other  minerals"  in  construing  the  Act  of  1847. 
And  I  doubt  whether  we  are  very  much  assisted 
by  the  interpretation  which  has  been  put  upon 
the  same  words  appearing  in  a  different  colloca- 
tion or  in  other  instruments  or  enactments. 

Tour  Lordships  were  referred  to  various  Eng- 
lish authorities  for  the  purpose  of  showing  that 
clay  had  been  held  in  a  case  in  the  Court  of 
Appeal  to  be  within  a  reservation  of  minerals, 
and  that  in  other  cases  a  definition  of  minerals 
had  been  adopted  sufficiently  wide  to  include  it. 
On  the  other  band,  reliance  was  placed  upon 
some  Scotch  authorities,  and  notably  on  Memiet' 
case  in  your  Lordships'  House,  as  establishing 
that  in  a  contract  between  superior  and  vassal  a 
reservation  of  mines  and  minerals  did  not  com- 
prise freestone  which  conld  only  be  obtained  by 
quarrying.  Lord  Mure,  whose  judgment  in  the 
Court  below  was  in  favour  of  the  appellants, 
based  bis  opinion  on  the  ground  that  though  it 
might  be  settled  by  the  English  authorities  that 
minerals  had  the  extensive  meaning  contended 
for,  yet  it  was  settled  by  the  Scotch  law  that  in 
an  ordinary  contract  of  conveyance  a  more  re- 
atricted  interpretation  must  be  adopted,  and  that 
there  was  no  reason  for  construing  differently  the 
Statutory  reservation  in  question.  It  is  to  be 
observed,  however,  that  the  enactment  with 
which  we  have  to  deal  is  intended  to  be  incor- 
porated with  all  Waterworks  Acts,  whether  in 
England  or  Scotland,  and  that  both  the  Scotch 
and  English  Bailways  Glauses  Acts  contain  simi- 
lar provisions.  When  the  object  and  purview  of 
these  various  statutes  is  regarded  it  is  not  to  be 
supposed  that  the  Legislature  intended  the  same 
or  similar  enactments  in  these  various  statutes  to 
have  a  different  meaning. 

What  we  have  to  do  then  is,  I  think,  to  look 
at  the  purview  and  intent  of  the  Acts,  and  to 
consider  what  the  I^egislature  meant  by  the 
language  they  have  employed.  It  is  impossible 
to  peruse  the  various  provisions  of  the  Act  we 
are  considering  without  seeing  that  the  words 
"mines"  and  "minerals"  are  somewhat  loosely 
used.  Before  proceeding  to  the  interpretation 
of  them  it  may  be  well  to  inquire  what  was  the 
object  of  the  Legislature  in  reserving  the  mine- 
rals, and  not  vesting  them  in  the  undertakers  of 
the  works  authorised  by  the  Acts  with  which  the 
general  Act  is  incorporated. 

This  object  is,  I  think,  clearly  stated  by  the 
learned  Lords  who  delivered  their  opinions  in 
the  case  of  Bennett  v.  T/ie  Oreat  Western  Rail- 
teay  Company,  2  E.  &  I.  App.  27.  I  think  these 
provisions  were  inserted  for  the  oommon'advaa- 


tage  of  the  landowner  and  the  undertakers.  He 
was  not  to  be  compelled  to  sell  minerals  which 
were  not  needed  for  the  purpose  of  the  under- 
taking, and  they  were  not  to  be  compelled  to 
purchase  and  pay  for  minerals  which  they  did 
not  want,  which  the  owner  of  them  might  never 
desire  to  work,  and  as  to  which  it  would  be  often 
difficult  to  determine  beforehand  whether  their 
working  would  be  likely  to  affect  the  waterworks 
or  railway  constructed  on  the  surface  of  the  land. 
I  think,  then,  that  we  should  expect  to  find 
reserved  all  minerals  under  the  land  of  such  a 
nature  as  are  commonly  worked,  and  which  pos- 
sessed a  value  independent  of  the  surface. 

I  propose  first  to  inquire  what  meaning  ought 
to  be  attached  to  the  meaning  of  the  word 
"minerals,"  supposing  only  the  words  "coal, 
ironstone,  slate,  or  other  minerals"  had  been 
employed  without  any  mention  of  "mines."  I 
think  that  the  word  "  minerals"  imports  prima 
faeie,  and  apart  from  any  context,  all  substances 
other  than  the  vegetable  matters  forming  the 
ordinary  surface  of  the  ground.  In  this  widest 
sense  clay  is  unquestionably  a  mineral.  But  we 
have  to  look  to  the  context  to  see  whether  the 
word  is  here  used  in  a  more  limited  sense,  and  if 
so,  what  is  the  limitation  to  be  put  upon  it.  I 
think  the  popular  use  of  the  word  is  often 
narrower,  and  that  when  people  talk  of  minerals 
they  frequently  use  the  word  in  reference  to 
metals  or  metalliferous  ores.  But  it  is  impossible 
to  give  this  restricted  meaning  to  the  word  in  the 
enactment  we  are  seeking  to  construe.  Coal  and 
slate  are  specifically  mentioned,  and  the  words 
"other  minerals"  cannot  be  confined  to  metallic 
substances.  Coal,  slate,  and  ironstone  are  mine- 
rals most  dissimilar  in  their  character,  and  I 
have  sought  in  vain  for  any  mode  of  restricting 
the  word  "minerals"  in  this  section,  whether  by 
confining  it  to  things  tjutdem  generit  with  those 
specified  or  otherwise.  There  is  no  common 
genus  within  which  coal,  slate,  or  ironstone  can 
be  comprised  except  that  they  are  mineral  sub- 
stances of  sufficient  value  to  be  commonly 
worked. 

But  the  words  which  I  have  hitherto  discussed 
do  not,  as  has  been  seen,  stand  alone.  The 
things  reserved  are  "  any  mines  of  ooal,  ironstone, 
slate,  or  other  minerals"  under  the  land  pur- 
chased. It  appears  to  me  that  this  limits  the 
reservation  to  mines  of  the  substances  named, 
and  therefore  to  "mines"  of  the  "other  mine- 
rals" included  in  the  general  term.  What  then  is 
the  interpretation  to  be  put  upon  the  word 
"mines?"  I  think  the  primary  idea  suggested 
to  the  popular  mind  by  the  use  of  the  word  is  an 
underground  working  in  which  minerals  are  being 
or  have  been  wrought  It  is  certainly  often 
used  in  contrast  to  quarry  as  indicating  an 
underground  working  as  opposed  to  one  open  to 
the  surface.  But  to  limit  it  in  the  enactment  wa 
are  construing,  to  an  underground  oavity  in  which 
minerals  are  being  or  have  been  wrought,  would 
be  obviously  inadmissible.  The  enactment  was 
clearly  intended  to  extend  to  minerals  lying 
underground  which  had  hitherto  been  undis- 
turbed. Is  the  true  interpretation  to  be  found 
by  limiting  the  provision  to  those  minerals  which 
are  commonly  worked  by  means  of  underground 
working?  The  word  "mines"  is,  I  think,  in  a 
secondary  sense  very  frequently  applied  to  a 
place  where  minerals  commonly  worked  under- 
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ground  are  being  wrought,  though  in  the  parti- 
oolar  case  the  working  is  from  the  surface.  For 
example,  where  iron  is  got  by  surface  workings 
they  are  spoken  of  as  iron  mines,  and  so  too  with 
coal  which  crops  out  at  the  surface.  No  one,  I 
think,  ever  heard  of  a  coal  or  iron  quarry.  On 
the  other  hand,  the  term  "slate  qnacry"  is  un- 
doubtedly sometimes  made  use  of  though  the 
workings  are  underground.  I  think  it  is  impos- 
sible to  obtain  any  assistance  from  this  nse  of 
the  word  "mines"  in  construing  section  18.  It 
is  no  doubt  exceptional  to  obtain  coal  and  iron 
except  by  underground  workings,  but  this  is  not 
so  with  slate,  and  the  word  "  mines"  is  used  alike 
in  reference  to  all  these  substances. 

I  thought  for  some  time  that  the  language  used 
must  be  construed  as  applying  only  to  those 
■earns  or  strata  of  the  specified  and  other  mine- 
rals which  were  capable  of  being  wrought  by 
underground  workings.  It  seems  to  me  that 
there  is  much  to  be  said  for  that  view,  but  after 
reflection  I  do  not  feel  that  it  affords  a  safe  basis 
for  decision,  nor  is  it  clear  that  it  would  assist 
the  appellants.  It  must  be  remembered— and  I 
think  this  has  an  important  bearing  on  the  view 
adopted  by  the  learned  Lord  Ordinary — that  it 
is  part  of  the  scheme  of  the  statute  that  the 
undertakers  do  not  purchase  any  right  to  the 
support  of  the  underlying  strata  of  minerals. 
No  one  has  doubted  that  if  they  refuse  to  pur- 
chase the  reserved  minerals,  whatever  is  really 
within  the  reservation  may  be  got  even  though 
the  result  be  to  cause  a  Berious  subsidence  and 
even  dislocation  of  the  surface.  In  this  respect 
the  case  differs  from  an  ordinary  reservation  in 
a  deed  unaffected  by  statutory  provisions.  In 
such  a  case  the  owner  of  the  reserved  minerals 
can  only  work  such  portions  of  them  as  can  be 
removed  without  causing  disturbance  of  the  sur- 
face, or  if  he  remove  more  he  must  provide  some 
nibstituted  means  of  support.  Therefore  when 
it  is  suggested  that  the  reservation  in  question 
embraces  only  such  mineral  seams  as  are  capable 
of  being  worked  underground,  that  cannot  mean 
such  as  are  capable  of  being  so  worked  without 
disturbing  the  surface. 

Once  this  conclusion  is  arrived  at  it  is  difficult 
to  .see  any  firm  basis  for  a  distinction  between 
seams  which  lie  at  a  considerable  depth  below 
the  surface,  the  removal  of  which  wotUd  be  likely 
to  affect  it  little,  and  those  which  lying  near  it 
could  not  be  got  without  very  seriously  affecting 
it.  What  valid  distinction  could  be  drawn  be- 
tween a  seam  of  coal  or  ironstone  a  hundred 
yards  beneath  the  surface  and  one  which  came 
within  two  feet  of  it  ?  and  if  the  latter  would  be 
within  the  reservation,  how  can  a  seam  of  day 
■imilarly  situated  be  excluded  ?  I  have  said  that 
it  is  not  clear  that  the  proposed  interpretation  of 
the  section  would  be  of  any  advantage  to  the 
appellants,  for  proof  not  having  been  led,  I  can- 
not assume  that  the  clay  might  not  be  got  other- 
wise than  by  surface  operations  by  working  on 
£rom  the  adjoining  land,  though  of  course  its 
removal  would  cause  subsidence  and  great  dis- 
integration of  the  surface.  I  own  I  have  enter- 
tained very  grave  doubts  as  to  the  proper  conoln- 
sion  to  be  arrived  at,  but  I  do  not  see  my  way  to 
differ  from  the  judgment  of  the  Court  below.  I 
think  the  reservation  must  be  taken  to  extend  to 
idl  such  bodies  of  mineral  substances  lying 
together  in  seams,  beds,  or  strata  as  are  com- 


monly worked  for  profit,  and  have  a  value  inde- 
pendent of  the  surface  of  the  land. 

I  desire  to  guard  myself  against  being  supposed 
to  decide  more  than  I  do.  The  pursuers  in  their 
action  seek  to  interdict  the  defender  altogether 
from  working  the  clay  under  their  land  in  any 
manner  whatsoever.  All  that  in  my  opinion  arises 
for  decision  is  whether  they  are  entitled  to  do  so. 
I  say  this  because  it  was  contended  before  us  that 
inasmuch  as  the  statute  authorises  the  use  of 
such  part  of  the  minerals  as  may  be  necessary  for 
the  pursuers'  works,  and  the  bed  of  clay  forms 
the  bottom  and  sides  of  their  reservoir,  the  de- 
fender cannot  be  entitled  to  take  away  this  clay. 
But  this  point,  which  is  well  worthy  of  considera- 
tion, does  not  appear  to  me  to  be  raised  at  the 
present  time.  I  therefore  forbear  from  express- 
ing any  opinion  upon  it,  or  (assuming  it  to  be 
well  founded)  upon  the  further  question,  how 
much  of  the  clay  can  be  considered  as  having 
been  used  for  the  purpose  of  the  waterworks,  and 
therefore  as  having  beeome  the  property  of  the 
sppellants.  I  think  the  interlocutor  appealed 
from  ought  to  be  affirmed. 

Lobs  Maonaohxbn— Your  Lordships  are  called 
upon  to  determine  the  meaning  of  the  word 
"mines"  in  the  18th  section  of  the  Waterworks 
Olausea  Consolidation  Act  1847.  That  section  is 
the  first  and  moat  important  section  in  a  group 
of  clauses  collected  under  the  heading  "With 
respect  to  Mines. "  Corresponding  provisions  are 
to  be  found  in  the  Railways  Clauses  Consolidation 
Act  IS'tS,  and  the  Bail  ways  Clauses  Consolidation 
(Scotland)  Act  IgiS. 

The  argument  before  .Tonr  Lordships  pro- 
ceeded on  the  ground  that  so  far  as  the  present 
question  is  concerned  the  three  Acts  must  be 
construed  alike,  and  that  in  regard  to  mines 
under  or  near  lands  purchased  for  the  purpose 
of  the  undertaking  railways  are  in  precisely  the 
same  position  as  waterworks.  The  case  therefore 
is  one  of  considerable  importance.  But  the  ques- 
tion lies  in  a  narrow  compass,  and  must,  I  think, 
depend  for  its  solution  on  an  examination  of  the 
sections  in  the  Waterworks  Act  which  bear  upon 
the  subject,  with  the  aid  of  such  light  as  may  be 
derived  from  parallel  passages  in  the  Bailway 
Acts. 

Section  18  of  the  Waterworks  Clauses  Consoli- 
dation Act  1847  (corresponding  with  section  77 
of  the  English  Bailways  Act  and  section  70  of 
the  Scotch  Act)  is  in  the  following  terms — "  The 
undertakers  shall  not  be  entitled  to  any  mines  of 
coal,  ironstone,  slate,  or  other  minerals  under  any 
land  purchased  by  them,  except  only  such  parts 
thereof  as  shall  be  neceKBary  to  be  dug  or  carried 
away  or  used  in  the  construction  of  the  water- 
works, unless  the  same  shall  have  been  expressly 
purchased,  and  all  such  mines,  excepting  as  afore- 
said, shall  be  deemed  to  be  excepted  out  of  the 
conveyance  of  snoh  lands  unless  they  shall  have 
been  expressly  named  therein  and  conveyed 
thereby." 

The  exception  in  favour  of  the  vendor  com- 
prehends, it  will  be  observed,  mines  of  all  sorts, 
mines  of  coal,  ironstone,  and  slate,  and  mines  of 
other  minerals,  but  nothing  else.  Taking  the 
words  in  their  ordinary  signification  and  in  their 
grammatical  construction,  the  exception  does  not 
extend  to  minerals  other  than  minerals  of  which 
mines  are  composed.     This  seems  clear  from  the 
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latter  part  of  the  section,  where  the  expression 
"snoh  mines"  refers  to  and  snms  up  eyerything 
covered  by  the  words  of  description  previoasly 
used. 

On  this  exception  there  is  engrafted  an  excep- 
tion in  faToar  of  the  nndertakers.  It  is  one  of 
very  limited  extent.  But  it  throws,  I  think,  con- 
siderable light  on  the  meaning  of  the  word 
"mines."  It  excepts  only  "snch  parts"  of  the 
mines  nnder  the  lands  purchased  "as  shall  be 
necessary  to  be  dug  or  carried  away  or  used  in 
the  construction  of  the  waterworks. " 

Now,  the  meaning  of  the  word  "mines"  is  not, 
I  think,  open  to  doubt.  In  its  primary  significa- 
tion it  means  undergronnd  excavations  or  under- 
ground workings.  From  that  it  has  come  to 
mean  things  found  in  mines  or  to  be  got  by 
mining,  with  the  chamber  in  which  they  are 
contained.  When  used  of  unopened  mines  in 
connection  with  a  particular  mineral,  it  means 
little  more  than  veins  or  seams  or  strata  of  that 
mineral.  But  however  the  word  may  be  used, 
when  we  speak  of  mines  in  this  country  there  is 
always  some  reference  more  or  less  direct  to 
underground  working. 

In  DarviU  v.  Roper,  May  26,  18."»5,  3  Drewry's 
Beps.  294,  and  again  in  Bell  v.  WUion.  March  9, 
1865,  2  Drewry  &  Smale's  Beps.  395,  Vice-Chan- 
oellor  Kindersley  bad  to  consider  the  meaning  of 
the  term  "mineB."  In  the  latter  case  he  asks 
the  question,  "What  is  a  mine?"  and  he  answers 
it  thus — "I  cannot  entertain  the  smallest  doubt 
that  a  mine  and  a  quarry  are  not  the  same.  It 
would  perhaps  require  some  labour  to  define  pre- 
cisely what  each  is,  but  we  know  this,  that  a 
mine,  properly  speaking,  is  that  mode  of  working 
for  minerals  by  diving  under  the  earth  and  then 
working  horizontally  or  laterally  ;  whereas  a 
quarry  is  where  the  working  is  tub  dio.  Tbere 
is  not  the  slightest  doubt  in  my  mind  as  to  the 
difference  between  them."  The  case  of  Bdl 
T.  WUton  was  taken  to  the  Court  of  Ap- 
peal. In  his  judgment  on  the  appeal  (1  Ch.  303, 
808)  Lord  Justice  Turner  asks  the  same  ques- 
tion, and  after  referring  to  dictionaries  answers 
it  in  much  the  same  way.  As  regards  that  part 
of  the  case  he  expressed  his  entire  concurrence 
with  the  Yioe-Chancellor.  It  was  admitted  that 
there  is  no  reported  case  which  throws  any  doubt 
on  the  accuracy  of  the  language  used  by  the 
Vice-Chancellor  in  defining  or  describing  a  mine. 
If  one  wanted  a  recent  authority  to  confirm  the 
Vioe-Cbancellor,  and  to  emphasise  the  ordinary 
meaning  of  'the  word  "mines,"  one  could  not,  I 
think,  do  better  than  turn  to  the  judgment  of 
Mr  Justice  Kay  in  the  Midland  Bailioay  Company 
V.  Havnchwood,  March  22,  1882,  20  Ch.  Div.  p. 
652.  In  describing  the  case  the  learned  Judge 
Bays — "The  subject  of  litigation  in  this  case  is  a 
bed  of  clay  used  for  making  a  peculiar  kind  of 
brick,  and  of  some  value,  from  the  circumstance 
that  it  contains  a  certain  amount  of  iron.  There 
are  three  or  four  feet  of  surface  earth  above  this 
except  at  one  point  where  it  crops  out,  but  it  is 
In  no  sense  a  mine,  being  got  entirely  by  open 
workings." 

Dealing  therefore  with  section  18  alone,  there 
seems  to  be  no  reason  for  giving  the  word 
"mines "a  strained  or  unnatural  meaning.  It 
has  indeed  been  suggested  that  the  mention  of 
■late  tends  to  show  that  the  word  "mines"  is 
tued  in  a  loose  way  without  reference  to  any  par- 


ticular mode  of  working,  because  slate  is  nsnally 
got  by  open  working.  But,  as  everybody  knows, 
there  are  places  where  slate  is  worked  under- 
ground. The  Act  excepts  mines  of  slate  ;  it  is 
silent  as  regards  slate  qnarries.  The  more  natu- 
ral inference  would  be  that  slate  mines  are  ex- 
cepted, and  that  slate  quarries  are  not,  especially 
as  the  Bailw^s  Glauses  Acts  make  mention  of 
slate  qnarries  in  another  group  of  sections.  It 
has  also  been  suggested  that  the  exception  in 
favour  of  the  undertakers  points  to  minerals  near 
the  surface,  and  therefore  to  minerals  which  may 
be  got  by  quarrying.  But  it  seems  to  me  that 
there  is  little  force  in  this  suggestion.  The  ex- 
ception rather  tells  the  other  way.  In  construct- 
ing railways  and  waterworks,  in  deep  cuttings, 
in  tunnelling,  or  in  sinking  wells,  it  is  at  least 
possible  that  minerals  contained  in  mines  may  b« 
met  with.  On  such  an  event  occurring,  were  it 
not  for  the  exception,  the  operations  of  the 
undertakers  or  of  the  company  might  be  brought 
to  a  standstill,  and  so  the  Act  gives  them  as  in- 
cluded in  their  purchase  such  parts  of  the  mines, 
or,  in  other  words,  so  much  of  the  minerals  con- 
tained therein  as  they  are  obliged  to  interfere 
with  in  the  construction  of  their  works.  But  it 
gives  them  nothing  more.  How  strictly  railway 
companies  are  tied  down  when  their  powers  are 
limited  by  reference  to  what  is  necessary  is  shown 
by  the  decisions  on  sec.  16  of  the  English  Act  as 
to  the  diversion  of  roads  and  rivers —  2%* 
Queen  v.  The  Wycombe  Railuiay  Company, 
January,  26,  1867,  L.B.,  2.Q.B.D.  310;  Pugh  v. 
Tlie  Cfoldeti  Valley  Railway  Company,  May  81, 
1880,  15  Ch.  Div.  330.  The  rights  of  the  under- 
takers or  of  the  company  are  limited  by  the 
necessity  of  the  case.  They  are  not  at  liberty  to 
interfere  with  mines  or  to  use  the  minerals 
contained  therein  merely  because  it  may  be  a  con- 
venience or  a  saving  of  expense  to  do  so.  If  the 
intention  of  Parliament  had  been  to  reserve  to 
the  vendor  nnder  the  exception  of  "  mines  "  all 
minerals  of  every  description  however  they  might 
be  worked,  and  therefore  all  snoh  things  as  clay, 
stone,  and  gravel,  which  are  ordinary  materials 
for  constructing  or  repairing  the  works,  one 
would  have  expected  to  find  the  undertakers  and 
the  company  authorised  to  use  not  merely  such 
parts  of  the  mines  as  might  be  necessary,  bat 
snoh  parts  as  might  be  nseful  or  proper  for  con- 
structing their  works,  and,  on  the  other  hand,  re- 
quired to  pay  for  what  might  be  so  used,  and  to 
work  nnder  the  direction  or  inspection  of  the 
mine-owner  or  his  surveyor. 

So  far  there  seems  to  be  no  difficulty.  The 
difBculty,  such  as  it  is,  is  created  hy  the  sections 
which  follow,  and  which  regulate  the  rights  of 
owners  of  mineral  property  (if  I  may  be  allowed 
to  use  that  expression  as  a  neutral  term)  lying 
under  or  near  the  lands  of  the  undertakers  or  the 
company.  In  these  sections  we  find  the  expres- 
sions"mines  orminerals,"  "such  mines,"  "such 
mines  or  minerals,"  "such  minerals,  parts  of 
mines,"  and  "  mines,  measures,  or  strata,"  all 
applied  to  the  mineral  property  within  the  seope 
of  the  enactment. 

Now,  the  word  "minerals"  undoubtedly  may 
have  a  wider  meaning  than  the  word  "  mines. 
In  its  widest  signification  it  probably  means 
every  inorganic  substance  forming  part  of  the 
ornst  of  the  earth  other  than  the.  layer  of  soil 
which  sustains  vegetable  life.    In  some  of  thv 
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raported  cases  it  seems  to  be  laid  down  or  as- 
■nmed  that  to  be  a  mineTal  a  thing  must  be  of 
commercial  Taln^  or  workable  at  a  profit.  Bat 
it  ia  difflcnlt  to  see  why  commercial  Talue  ahonld 
be  a  test,  or  why  that  which  is  a  mineral  when 
oommercially  Taluable  ahonld  cease  to  be  a  mine- 
ral when  it  cannot  be  worked  at  a  profit.  Be 
that  as  it  may,  it  has  been  laid  down  that  the 
word  "minerals,"  whennsed  in  a  legal  document 
or  in  an  Act  of  Parliament,  must  be  understood 
in  its  widest  signification,  unless  there  be  some- 
thing in  the  context  or  in  the  nature  of  the  case 
to  control  *its  meaning.  It  has  also  been  held 
that  the  ose  of  the  word  "  mines  "  in  conjunction 
with  "minerals"  does  not  of  itself  limit  the 
meaning  of  the  latter  word.  At  the  same  time  it 
cannot  be  disputed  that  the  term  ' '  minerals  "  is 
not  nnfreqnently  used  in  a  narrower  sense,  and 
one  perhaps  etymologically  more  correct  as  de- 
noting the  contents  or  products  of  mines.  Nor 
indeed  are  the  authorities  all  one  way  in  prefer- 
ring the  wider  meaning  of  the  word  "minerals." 
For  example,  in  Church  v.  The  Inclosure  Com- 
mittionert,  January  31,  1862,  11  O.B.,  N.8.  664, 
Mr  Justice  Williams  observed,  and  apparently 
the  rest  of  the  Court  agreed,  that  minerals  in  the 
ordinary  sense  meant  "minerals  which  could 
be  worked  in  the  ordinary  way  underground, 
leaving  the  surface  or  crust  unaffected." 

In  dealing  with  the  sections  which  follow  sec- 
tion 18,  it  is  to  be  observed  that  their  scope 
is  not,  ]ike  the  scope  of  section  18  and  the  corre- 
sponding sections  of  the  railway  Acts,  limited  to 
mineral  property  lying  under  the  lands  purchased 
and  excepted  or  deemed  to  be  excepted  out  of 
the  conveyance.  These  sections  have  a  much 
wider  bearing.  They  extend  to  mineral  property 
under  the  lands  of  the  undertakers  or  the  com- 
pany, however  it  may  have  been  severed  in 
ownership  from  those  lands.  They  also  extend 
to  mineral  property  within  the  prescribed  dis- 
tance, although  the  lands  under  which  it  lies  do 
not  belong  to  the  undertakers  or  the  company. 
It  would  therefore  not  be  enough  for  the  respon- 
dents to  make  out  that  these  sections  deal  with 
minerals  not  contained  in  mines.  They  must 
show  that  on  the  fair  reading  of  these  sections 
th«  word  "mines"  includes  minerals,  whether 
got  by  mining  or  not.  If  that  could  be  estab- 
lished it  would  go  far  towards  proving  that  the 
word  "mines"  must  have  that  meaning  in  sec- 
tion 18  and  in  the  corresponding  sections  of  the 
Bailway  Acts. 

It  may  be  conceded  that  in  several  places  in 
these  later  sections  the  word  "  mines  "  is  used  as 
oomprehending  whatever  is  comprehended  by 
the  term  "  minerals  "  as  therein  used.  But  then 
oomes  the  question — Is  the  word  "minerals"  to 
bav*  its  wider  signification,  and  therefore  to  en- 
large the  meaning  of  the  word  "  mines  "  or  ia 
the  word  "mines"  to  control  the  meaning  of 
the  word  "minerals?  "  In  the  absence  of  an 
explanatory  context  or  some  indication  to  be 
gathered  from  the  nature  of  the  case,  it  has  been 
held  that  the  narrower  meaning  of  the  word 
"minerals"  is  not  to  be  preferred.  Still  it  is 
not  a  strained  or  nnnataral  meaning.  You  are 
giving  a  strained  and  unnatural  meaning  to  the 
word  "  mines  "  if  yon  make  it  include  minerals 
not  got  by  mining,  and  therefore  if  the  qnestion 
were  which  of  the  two  words  should  yield  to  the 
other,  there  could,  I  think,  be  no  doubt  as  to  the 


answer.  The  more  flexible  word  mnst  give  way. 
Yon  must  do  as  little  violence  as  possible  to  the 
language  yon  have  to  construe. 

Apart,  however,  from  this  argument  it  seems 
to  me  that  if  yon  look  at  these  enactments, 
carefully  comparing  one  with  the  other,  yon 
will  find  enough  to  show  that  the  minerals 
spoken  of  are  minerals  that  are  "  parts  of  mines," 
or  minerals  that  are  ''contained  in  mines."  I  will 
illustrate  my  meaning  by  one  or  two  instances. 
The  sentence  in  section  78  of  the  English  Act  "  if 
it  appear  to  the  company  that  the  working  of  such 
mines  or  minerals  is  likely  to  damage  the  works 
of  the  railway, "  becomes  in  the  Scotch  Act,  sec- 
tion 71,  "if  it  appear  to  the  company  that 
the  working  of  such  mines,  either  wholly  or 
partially,  is  likely  to  damage  the  works  of  the 
railway. "  In  the  rest  of  the  latter  section  the 
two  expressions  "parts  of  mines  "  and  "mine- 
rals "  are  used  indifferently  as  convertible  terms. 
The  section  proceeds  as  follows — "And  if  the 
company  be  desiroas  that  such  mines  or  any 
parts  thereof  should  be  left  nnworked,  and  if 
they  be  willing  to  make  compensation  for  snoh 
mines  or  minerals,  or  such  parts  thereof  as 
they  desire  to  be  left  un  worked,  they  shall 
give  notice  to  such  owner,  lessee,  or  occupier  of 
such  their  desire,  and  shall  in  auoh  notice 
specify  the  parts  of  the  mines  ....  wUeh  they 
shall  desire  to  be  left  nnworked,  ....  and  in 
such  case  such  owner,  lessee,  or  occupier  shall  not 
work  or  get  the  mines  and  minerals  comprised  in 
snoh  notice."  In  the  following  section  (section 
72  of  the  Scotch  Act)  there  is  a  passage  which 
refers  to  minerals  as  being  contained  in  mines, 
and  the  context  shows  that  the  minerals  so  re- 
ferred to  are  the  only  minerals  in  the  contempla- 
tion of  the  framers  of  the  Act.  The  sedition  be- 
gins with  the  following  sentence — "If  before  the 
expiration  of  such  thirty  days  the  company  do 
not  give  notice  of  their  desire  to  have  such  mines 
left  nnworked,  and  of  their  willingness  to  make 
such  compensation  as  aforesaid,  it  shall  be  law- 
ful for  such  owner,  lessee,  or  occupier  " — (that  is, 
the  owner,  lessee,  or  occupier  of  any  mines  or 
minerals  lying  under  the  railway  or  any  of  the 
works  connected  therewith,  or  within  the  pre- 
scribed distance)  "  to  work  the  said  mines,  or 
such  parts  thereof  for  which  the  company  shall 
not  have  agreed  to  make  compensation  up  to  the 
limits  of  the  mines  and  minerals  for  which  they 
shall  have  agreed  to  make  compensation  in  such 
manner  as  such  owner,  lessee,  or  occupier  shall 
think  fit,  for  the  purpose  of  getting  the  minerals 
contained  therein."  Kow,  the  expression  "  the 
minerals  contained  therein"  must  mean  "the 
minerals  contained  in  the  mines. "  So  the  pur- 
pose to  which  the  owner  of  the  minerals,  and  the 
purpose  to  which  the  owner  of  the  mines  is 
limited  are  one  and  the  same,  and  the  purpose  of 
the  owner  of  minerals  in  working  is  not  to  get 
minerals,  nsing  the  word  in  its  widest  significa- 
tion, but  to  get  minerals  contained  in  the  mines. 

I  ought  perhaps  to  refer  to  the  passage  in 
which  the  word  "minerals"  originally  occurs  in 
the  later  sections  of  the  Waterworks  Act.  It 
occnrs  first  in  section  22,  where  it  is  provided 
that  "if  the  owner,  lessee,  or  occupier  of  any 
mines  or  minerals  lying  under  or  near"  the 
works  should  be  desirous  of  using  the  same  he  is 
to  give  the  prescribed  notice,  and  then  certain 
consequences  follow.      Every  subsequent  use  o( 
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the  word  may  be  traced  to  that  passage.  Now, 
if  the  word  "minerals"  there  means  minerals 
whether  got  by  mining  or  not,  the  word  "  mines" 
is  plainly  snperfluons  whatever  meaning  be  given 
to  it.  Bat  if  the  word  "  minerals  "  be  restricted 
to  minerals  contained  in  mines,  I  doabt  whether 
either  word  is  snperfluons.  The  risk  to  be 
gaarded  against,  as  it  seems  to  me,  was  the  loss 
of  support  by  the  withdrawal  of  minerals  from 
the  mines.  The  minerals  might  be  worked  by 
the  owner,  lessee,  or  occupier  of  the  mines. 
Bat  they  might  be  worked  by  persons  who  could 
not  properly  be  described  as  owners,  lessees,  or 
even  as  ooonpiers  of  the  mines.  They  might  be 
worked  by  persons  having  merely  a  licence  to 
enter  and  search  for  minerals,  and  a  grant  of  the 
minerals  when  obtained.  The  word  "  minerals  " 
may  have  been  added  out  of  abundant  caution  to 
meet  such  a  case  as  that,  and  being  a  less  awk- 
ward expression  for  the  draftsman's  immediate 
purpose  than  the  expression  "parts  of  mines" 
which  occurs  in  section  18.  At  the  same  time  if 
the  word  "minerals "in  the  sense  of  "parts  of 
mines  "  or  "  minerals  contained  in  mines  regarded 
as  separate  from  the  chamber  which  contains 
them  be  deemed  superfluous,  I  woold  point  oat 
that  less  care  seems  to  have  been  given  to  the 
framing  of  these  sections  than  to  the  framing  of 
section  18.  The  section  and  the  corresponding 
sections  of  the  Bailway  Acts,  muiatu  mutandis, 
are  word  for  word  the  same.  In  the  sections 
which  follow  in  each  of  the  three  Acts  there  are 
changes  from  the  language  of  the  other  two,  and 
also  variations  of  expression  in  the  same  Act  in 
many  cases  where  it  is  impossible  to  suggest  any 
difference  in  meaning.  These  sections  seem  to 
have  been  taken  at  random  from  the  different 
common  forms  without  any  attempt  at  precision 
or  aniformity  of  language.  In  such  a  composi- 
tion it  is  not  surprising  that  a  superfluous  word 
should  be  found.  It  would  be  singular  that  in  a 
short  clause  like  section  18  of  the  Waterworks  Act, 
which  exhausts  the  particular  subject  dealt  with, 
the  leading  word  should  be  used  in  a  strained  and 
nnfamiliar  signification,  and  that  the  same 
peculiarity  should  be  found  in  all  three  Acts. 

There  is  no  passage  in  any  one  of  the  Acts 
which  requires  the  wider  signification  of  the 
word  "minerals."  On  the  other  hand,  the  pro- 
visions for  inspecting  mines,  both  before  and 
dnring  working,  and  the  provisions  for  the  ven- 
tilation of  the  miaerals,  for  making  air-ways  and 
mining  commnnications,  all  seem  to  point  in  the 
same  direction,  and  to  show  that  the  Acts 
throughout  these  clauses  are  dealing  with  mines, 
using  the  word  in  its  proper  and  usual  significa- 
tion. 

Little  or  no  assistance  is  to  be  derived  from  the 
rest  of  the  Waterworks  Clauses  Act.  Bat  it  may 
be  observed  that  section  12  authorises  the  under- 
takers to  dig  and  break  up  the  soil  of  the  lands 
which  they  enter  under  the  powers  of  their  special 
Act,  and  "to  remove  or  use  all  earth,  stone, 
mines,  minerals,  trees,  or  other  things  dug  or 
gotten  out  of  the  same."  The  mention  of  earth 
and  stone  in  conjunction  with  minerals  seems  to 
show  that  these  substances  were  not  considered 
by  the  framers  of  the  Act  to  be  necessarily  com- 
prehended by  the  term  "  minerals. " 

In  considering  the  Bailways  Clanses  Acts  it  is, 
I  think,  worth  while  to  refer  to  the  group  of  sec- 
tions prefaced  by  the  heading—"  With  respect 


to  th«  temporary  oooupation  of  lands  near  the 
railway  dnring  the  construction  thereof. "  (Sec- 
tions 80  to  43  of  the  English  Act,  sections  25  to 
36  of  the  Scotch  Act.)  These  sections  empower 
the  company  for  certain  specified  purposes  to 
enter  upon  and  use  any  lands  within  a  distance 
from  the  centre  of  the  line  not  measured  by 
or  necessarily  corresponding  with  the  limits  of 
deviation,  and  to  do  so  at  any  time  before  the 
expiration  of  the  period  limited  for  the  comple- 
tion of  the  railway,  a  period  which  generally,  if 
not  always,  extends  beyond  the  duration  of  the 
company's  powers  for  the  compulsory  acquisi- 
tion of  land. 

The  purposes  specified  in  the  Acts  include  "the 
parposes  of  taking  earth  or  soil  by  side  catting 
therefrom,"  and  "  the  purpose  of  obtaining  'mate- 
rials therefrom  for  the  construction  or  repair  of 
the  railway."  In  exercise  of  these  powers  the 
company  is  authorised  "to  dig  and  take  from  out 
of  any  such  lands  any  clay,  stone,  gravel,  sand, 
or  other  thing  that  may  be  found  therein  useful 
or  proper  for  constructing  the  railway."  Then 
comes  a  proviso,  "that  no  stone  or  slate  qnarry, 
brick-field,  or  other  like  place  which  at  the  time 
of  the  passing  of  the  special  Act  shall  be  com- 
monly worked  or  nsed  for  getting  materials  there- 
from for  the  purpose  of  selling  or  disposing  of 
the  same  shall  be  taken  or  nsed  by  the  com- 
pany." 

It  is  clear  therefore  that  in  certain  cases  and 
for  certain  purposes  a  railway  company  may  enter 
upon  lands  containing  brick-earth,  and  use  that 
brick-earth,  although  the  lands  may  not  be  de- 
lineated in  the  deposited  plans,  and  although  the 
powers  of  the  company  to  take  lands  compulaorily 
may  have  expired.  But  while  working  as  tempo- 
rary occupiers  they  are  bound  (section  41  of  the 
English  Act)  to  work  in  accordance  with  the 
directions  of  the  surveyor  or  agent  of  the  owner 
of  such  lands. 

Now,  section  42  provides  that  in  all  cases  where 
the  company  enters  npon  lands  for  temporary 
purposes  the  owner  may  "serve  a  notice  in  writ- 
ing on  the  company  requiring  them  to  purchase 
said  lands."  Thooompany  thereupon  is  "bound 
to  purchase  the  said  lauds, " 

Nothing  is  said  about  mines  or  minerals  in  this 
section,  or  in  this  part  of  the  Act,  and,  as  I  have 
already  pointed  out,  there  may  be  cases  when  the 
company  is  not  in  a  position  to  serve  a  counter 
notice  requiring  the  owner  to  sell  his  mines. 

Section  43  provides  that  ' '  where  the  company 
shall  not  be  required  to  purchase  such  lands 
compensation  shall  be  made  for  their  temporary 
occupation,  and  that  such  compensation  shall 
include  "the  foil  value  of  all  clay,  stone,  gravel, 
sand,  and  other  things  taken  from  such  lands." 

It  seems  to  follow  from  the  consideration  of 
these  sections  that  where  lands  taken  by  the 
company  for  temporary  purposes  are  purchased 
in  pursuance  of  a  statutory  notice  given  by  the 
owner  the  purchase  vests  in  the  company  as  part 
of  the  property  purchased,  clay,  stone,  gravel, 
sand,  and  other  things  of  that  sort,  usefnl  or 
proper  for  constructing  the  railway,  although  not 
expressly  purchased  or  expressly  named  in  the 
conveyance  and  conveyed  thereby,  and  also  that 
after  the  purchase  the  company  are  free  to  work 
as  they  please,  without  being  snbject  to  the 
directions  of  the  surveyor  or  agent  of  the 
vendor. 
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This  result,  however,  geems  gomevhat  inoom- 
patible  with  the  view  which  the  respondent  takes 
of  the  meaning  of  the  term  "  mines"  in  section 
77.  It  mast  be  borne  in  mind  that  that  section  is 
not  confined  to  lauds  which  the  company  require 
to  purchase  for  the  purpose  of  their  undertaking. 
It  applies  to  "  any  land  purchased"  by  the  com- 
pany, and  therefore  to  lauds  which  the  owner 
requires  the  company  to  purchase  under  section 
42.  If  the  respondent's  view  be  correct,  a  rail- 
way company  which  has  lawfully  entered  on 
lands  for  the  purpose  of  taking  clay  or  gravel 
therefrom  might  find  its  operations  suspended 
by  a  notice  to  purchase  those  lands.  If  clay  and 
gravel  be  comprehended  in  the  term  "mines," 
and  if  the  time  for  compelling  the  landowner  to 
sell  mines  has  passed,  the  company  is  helpless. 
Purchase  it  must.  But  the  purchase  prevents  it 
nslng  the  lands  for  the  only  purpose  for  which 
they  were  wanted,  unless  indeed  you  are  prepared 
to  do  extreme  violence  to  plain  language,  and  to 
read  the  provision  vesting  in  the  company  such 
parts  only  of  the  mines  under  the  lands  purohased 
by  them  as  shall  be  necessary  to  be  used  in  the 
construction  of  the  railway  as  vesting  in  them  to 
an  unlimited  extent  whatever  may  be  useful  or 
proper  for  oonstracting  the  railway. 

It  was  urged  before  your  Lordships  that  the 
enactments  dealing  with  mines  were  passed  for 
the  benefit  of  persons  authorised  to  construct 
waterworks  and  railways,  that,  to  use  Mr  Justice 
Kay's  language,  there  was  "no  reason  therefore 
for  putting  a  narrow  or  restricted  construction 
upon  the  word  'mines,' "and  that  consequently 
the  word  ought  to  be  held  to  include  minerals  of 
every  description.  I  am  inclined  to  think  that 
when  you  make  the  word  "mines"  include  that 
"  which  is  in  no  sense  a  mine,"  you  do  something 
more  than  avoid  a  narrow  and  restricted  con- 
struction. And  I  am  not  convinced  that  it  is  a 
proper  mode  of  construing  an  Act  of  Pitrliament 
to  strain  the  language  in  favour  of  those  for 
whose  benefit  the  enactment  may  be  supposed  to 
have  been  passed. 

However  that  may  be,  it  appears  to  me  that 
the  enactments  under  consideration  were  not 
intended  to  benefit  waterworks  or  railways  at  the 
expense  of  those  whose  lands  might  be  required 
for  the  purpose  of  the  undertaking.  Indeed,  if 
Lord  Oranworth's  suggestion  in  The  Great 
Western  Railway  Company  v.  Bennett,  L.B.,  2 
R  A  L  App.  27,  be  right,  the  main  object  of 
these  enactments  in  their  ultimate  shape  was  to 
prevent  the  hardships  resulting  to  landowners 
from  the  appUcatipn  of  common  law  rights  to 
compulsory  purchases.  I  doubt  whether  railway 
companies  were  special  favourites  with  tlie  Legis- 
lature in  those  days.  I  should  rather  bave  sup- 
posed that  Parliament  considered  the  division  of 
property  and  the  adjustment  of  rights  effected  by 
these  eniictments  a  fair  arrangement,  and  one 
equally  beneficial  to  both  parties.  And  so  it  is 
if  the  language  used  has  its  ordinary  and  proper 
signification.  Confine  the  enactment  to  mines, 
and  nothing  can  be  fairer.  Where  lands  con- 
taining mines  are  taken  by  a  railway  company  it 
would  probably  be  a  most  serious  injury  to  the 
vendor  to  compel  him  to  include  his  mines  in  the 
sale.  In  most  oases  he  would  be  selliag  a  long 
narrow  strip  of  minerals  which  might  form  an 
impassable  barrier  in  the  middle  of  his  mines. 
If  the  sale  were  a  voluntary  gale  to  an  ordinary 


purchaser  it  would  be  a  matter  of  course  to 
reserve  the  mines.  On  the  other  hand,  neither 
railway  companies  nor  persons  who  construct 
water-works  require  mines  as  such,  or  are 
capable  of  working  mines  for  profit.  Mines  are 
only  useful  to  them  so  far  as  they  may  contribute 
to  the  support  of  the  lands  under  which  they  lie. 
In  many  oases  they  may  be  worked  without 
interfering  with  the  beneficial  enjoyment  of  the 
surface. 

These  considerations,  however,  do  not  apply 
to  the  case  of  gravel  and  clay  and  things  of  that 
sort,  which  may  be  termed  surface  minerals. 
Bemove  surface  minerals  from  under  the  track, 
and  the  railway  becomes  a  heap  of  rubbish.  For 
the  very  existence  of  the  line  it  is  necessary  that 
they  should  be  left  undisturbed.  And  yet, 
according  to  the  respondent's  argument,  a  rail- 
way company  is  not  to  pay  for  the  use  they  make 
of  surface  minerals  which  do  not  belong  to  them. 
Why?  Because  the  person  to  whom  they  do 
belong  does  not  actually  want  his  property  j  ust  y  et. 
In  the  meantime  it  is  more  useful  to  the  railway 
company  than  it  is  to  the  owner.  In  other 
words,  to  put  it  plainly,  a  railway  company  is  to 
have  a  forced  loan  of  their  neighbour's  property 
without  consideration — without  any  correspond- 
ing advantage  to  him,  so  long  as  he  may  be 
unable  to  work  it  or  get  it  worked  at  a  profit. 
The  doctrine  involved  seems  to  me  somewhat 
advanced,  and  I  should  hesitate  to  attribute  it  to 
the  Legislature  unless  I  found  it  clearly  expressed 
in  an  Act  of  Parliament. 

Observe  how  unreasonable  the  proposition  is. 
The  surface  minerals  must  either  add  to  the  value 
of  the  lands  at  the  time  of  the  purchase  or  not. 
If  they  do  not  add  to  the  value,  why  is  the  rail- 
way company  paying  the  full  value  of  the  lands 
not  to  have  the  surface  minerals  ?  They  may  be 
useful  for  the  construclion  of  the  line  ;  they  are 
neoe&ary  for  its  existence.  On  the  other  hand, 
if  they  do  add  to  the  value  of  the  lands,  why  is 
the  landowner  not  to  be  paid  for  them  at  once, 
though  he  may  not  be  able  for  some  time  to  deal 
with  them  profitably  when  they  are  separated  in 
ownership  from  the  surface  ?  In  the  case  of  sur- 
face minerals  there  is  no  peculiar  hardship  in 
taking  a  strip  of  the  minerals.  If  the  landowner 
were  selling  a  strip  of  his  lands  to  an  ordinary 
purchaser,  he  would  in  ordinary  course  sell  the 
surface  minerals  too,  and  so  get  a  better  price. 
Wben  he  is  made  to  sell  for  the  benefit  of  the 
public,  why  should  be  be  made  to  sell  his  pro- 
perty in  slices,  and  to  wait  for  half  the  price  (to 
take  the  figures  from  the  present  case)  until  he 
is  in  a  position  to  intimidate  the  railway  com- 
pany ?  This  seems  very  unreasonable  and  very 
unfair  to  the  landowner,  who  gets  nothing  by  way 
of  compensation  if  the  Act,  as  interpreted  by  the 
respondent,  be  honestly  carried  out  But  I  must 
say  I  much  doubt  whether  the  Act  so  interpreted 
could  be  carried  out  honestly.  There  is  no  di£B- 
oulty  in  valuing  lands  on  the  assumption  that 
they  contain  no  mines.  But  there  would,  I 
think,  be  considerable  difficulty  in  arriving  fairly 
at  the  value  of  lands  required  for  a  railway,  treat- 
ing them  merely  as  so  much  surface  not  entitled 
to  any  right  of  support,  and  as  separated  for  the 
purpose  of  valuation  from  such  ordinary  consti- 
tuents of  the  subsoil  as  gravel,  clay,  and  stone. 
If  the  decision  under  appeal  be  upheld  railway 
companies  may  no  doubt  proteot  themselves  in 
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fatnr«  pnrohases.  But  I  suspect  in  many  oasea 
of  past  sales  a  railway  company  would  be  called 
upon  to  pay  over  again  for  what  it  has 
bought  and  paid  for  long  ago. 

It  was  said  that  unless  the  word  "mines"  be 
held  to  include  surface  minerals  railway  com- 
panies may  be  exposed  to  the  risk  of  having  the 
safety  of  their  works  endangered  by  the  removal 
of  clay  and  gravel  and  other  surface  minerals  in 
the  immediate  proximity  of  their  lands.  The 
answer  is  that  the  railway  company  must  judge 
for  themselves  what  extent  of  land  is  required, 
and  take  sufficient  to  secure  the  stability  of  their 
works  against  accidents  which  can  readily  be 
foreseen  when  the  nature  of  the  sub-soil  is 
known. 

I  desire  to  base  my  judgment  on  what  seems 
to  me  to  be  the  plain  meaning  of  the  words  of 
the  Acts,  but  at  the  same  time  it  is  satisfactory  to 
find  that  the  result  is  consistent  with  what  may 
be  presumed  to  have  been  the  intention  of  Par- 
liament, and  not  likely  to  lead  to  inconvenient 
consequences. 

For  these  reasons  I  am  of  opinion  that  the 
interlocutor  under  appeal  shonid  be  reversed. 

Interlocutors  appealed  from  reversed;  interlo- 
cutor of  the  Lord  Ordinary  of  the  16th  Decem- 
ber 1885  restored,  the  respondent  to  pay  to  the 
appellants  their  costs  in  the  Court  below  and  in 
this  House. 

Oonnsel  for  the  Pursuers  (Appellants') — Att.- 
Gen.  Sir  B.  E.  Webster  —  Balfour  Brown,  Q.O. 
Agents— Simson,  Wakeford,  <k  Co.— Campbell  & 
Smith,  S.S.C. 

Counsel  for  the  (Defender)  Bespondent — Sir 
H.  Davey,  Q.C.  —  E.  W.  Byrne.  Agents  — 
Grahames,  Onrrey,  *  Spens— Hamilton,  Kinnear, 
A  Beatson,  'W.S. 


COURT    OF   SESSION. 


Thunday,  January  24,  1889. 

SECOND    DIVISION. 

[Sheriif  of  Aberdeen. 
HOLLISON  V.  NOLTIE. 

entrant— Stock  Sxehange— Joint  Agreement  to 
8eU  Stock  not  in  Seller't  Hands— Speeuiation 
at  to  Site  and  FWl  of  Stock. 

On  the  joint  employment  of  two  persons  a 
broker  sold  a  certain  amount  of  railway 
stock.  Neither  of  the  parties  possessed  the 
stock  at  the  time.  The  stock  was  continued 
for  some  months,  when  it  was  closed  at  a 
loss,  and  the  sum  due  to  the  broker  for 
commission  and  differences  was  paid  by  one 
of  the  principals. 

In  an  action  at  his  instance  against  the 
other  adventurer  for  repayment  of  one-half 
of  this  sum,  the  defender  pleaded  that  the 
action  shonid  be  dismissed  in  respect  that 
the  transaction  was  of  a  gambling  nature. 
Held  that  as  the  stocks  had  been  sold  to  a 
real  purchaser,  and  the  transaction  between 
the   principals   was  a  joint  -  adventoie   in 


Btooks,  and  not  •  joint-adventure  in  gaming, 
the  pursuer  was  entitled  to  recover  from  th« 
defender  the  amount  sued  for. 
Upon  16th  January  1888  Hugh  MoUison,  late 
farmer,  Bomside,  Buthrieston,  Aberdeen,  and 
James  Noltie,  grocer  and  spirit  merchant,  Aber- 
deen, agreed  to  enter  into  a  joint-adventnie  in 
the  sale  and  purchase  of  Grand  Trunk  Bailway 
Company  of  Canada  First  Preference  Stock. 
They  accordingly  on  sidd  date  instructed  Mr 
Alexander  S.  Sutherland,  stock  and  share  broker, 
Aberdeen,  to  sell  for  them  500  said  Grand  Trunk 
Bailway  Company  of  Canada  First  Preferenoe 
Stock  at  64-^1  per  cent.  Mr  Sutherland  made  said 
sale.  No  such  stock  was  in  the  hands  of  the 
parties  at  the  time.'  The  stock  was  continued 
till,  on  the  11th  day  of  June  1886,  the  said 
quantity  of  stock  was  purchased  through  Mr 
Sutherland  at  68 {  per  cent.,  in  order  to  close  the 
adventure.  The  sum  which  thus  fell  due  to  the 
broker  for  commission  and  differences  amounted 
to  £49,  15s.  11.,  which  sum  was  paid  by  MoUi- 
son, who  in  October  1887  brought  this  action 
against  Noltie  for  £24,  17s.  lid.,  being  the  half 
of  the  aboTe-named  sum. 

The  defender  averred,  inter  alia — "In  the 
beginning  of  March  1886  the  defender  called  on 
Mr  Sutherland  and  instructed  him  to  close  the 
600  Trunks,  and  to  let  the  pursuer  know  this. 
Mr  Sutherland  agreed  to  do  so.  FVom  that 
time  till  9bh  August  1886,  two  months  after  the 
stock  had  been  purchased,  the  defender  was  not 
aware  that  said  account  bad  been  closed.  He 
believes  and  avers  that  if  said  stock  was  con- 
tinued it  was  so  continued  in  the  name  of  the 
pursuer  alone.  The  defender  has  no  knowledge 
with  whom  the  pursuer  was  dealing,  and  never 
received  any  sale  notes,  nor  was  he  otherwise 
informed  that  a  sale  had  been  effected. " 

The  pursuer  pleaded — "  (1)  The  defender  hav- 
ing agreed  to  enter  into  said  joint-adventure  with 
the  pursuer,  and  havinjg  dons  so,  defender  ia 
bound  to  bear  his  shore  of  the  loss  arising  there- 
from. " 

The  defender  pleaded— "(2)  The  defender 
having  instructed  his  broker  to  close  his  account 
at  a  time  when  no  loss  would  have  been  incurred, 
tlie  defender  ia  in  the  circumstances  not  liable  to 
pursuer.  (5)  The  transaction  being  of  the  nature 
of  gambling  transactions,  the  action  shonid  be 
dismissed." 

After  a  proof,  which  was  mainly  directed  to  the 
question  whether  the  defender  had  instructed 
Mr  Sutherland  to  dose  the  account  in  March 
1886,  the  Sheriff-Substitute  (Baowir)  upon  SOth 
June  1888  sustained  the  defender's  5th  plea-in- 
law,  and  dismissed  the  action. 

On  appeal  the  Sheriff  (Gutekuc  Sxith)  on 
25th  September  1888  issued  this  interlocutor : — 
"  Becals  the  interlocutor :  Finds  it  proved  that 
on  their  joint  employment  Mr  A.  S.  Sutherland, 
stockbrocker,  sold  on  their  account  certain  rail- 
way stock,  with  the  result  that  they  beoame 
indebted  to  him  in  the  sum  of  £49,  15s.  lid.  for 
'commission  and  differences :  Finds  in  law  that 
the  pursuer  having  paid  this  sum  to  the  said 
A.  S.  Sutherland,  ia  entitled  to  recover  from  the 
defender  bis  share  thereof,  being  the  sum  sued 
for:  Therefore  repels  the  defences;  deoems  in 
terms  of  the  conclusions  of  the  summons ;  finds 
the  defender  liable  in  expenses,  in. 

"Not9,—0ti  the  leth  January  1886  the  ponraer 
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and  defender  gave  joint  instrQCtions  to  Mr 
Sutherland  to  sell  on  their  account  600  Orand 
Trnnka.  Neither  of  them  had  the  stock  to  de- 
liTer ;  it  was  in  fact  a  '  bearing '  transaction  be- 
longing to  a  class  of  dealings  on  the  Stock 
Exchange  which  have  frequently  been  denouBCed 
by  eminent  Judges  as  immoral  and  pernicious. 
There  is  no  doubt  also  that,  as  between  buyer 
and  seller,  a  contract  that  the  one  shall  receive 
and  the  other  shall  pay  '  differences '  is  a  wager- 
ing contract,  which  by  Statute  8  and  9  Vict.  o. 
109,  is  null  and  Toid.  But  it  is  equally  well 
settled  that  the  statute  only  affects  the  contract 
which  makes  the  bet  or  wager,  and  that  the 
Btockbroker  employed  by  the  seller  to  find  for 
him  a  purchaser  of  the  stock  incurs  obligations 
on  his  principal's  behalf,  which  by  the  rules  of 
the  Stock  Exchange  are  enforceable  against  him, 
and  of  which  he  has  rehef  against  his  employers. 
In  this  case  Mr  Sutherland  executed  his  commis- 
sion by  selling  through  a  London  broker,  and  the 
stock  was  continued  till  the  month  of  June, 
when  it  was  closed  at  a  loss.  In  these  circum- 
stances if  an  action  had  been  brought  against  the 
parlies  by  Mr  Sutherland  it  could  not  have  been 
defended,  and  on  general  principles  it  is  too  clear 
for  argument  that  if  one  of  the  two  parties  dia- 
oharges  a  contract  debt  in  which  they  are  jointly 
interested,  the  other  is  liable  in  contribution.  A. 
more  revelant  defence  to  the  action  is  that  if 
th«  broker  had  dosed  the  aocoimt  when  he  was 
told  to  do  so  there  would  have  been  no  loss. 
But  this  fails  in  fact.  Mr  Sutherland  afSrms 
that  he  acted  on  his  instructions  to  close  as  soon 
as  he  received  them  ;  pursuer  says  the  same,  and 
the  defender's  statement  to  the  contrary  is  un- 
supported." 

The  defender  appealed,  and  argued  —  This 
'was  a  gambling  debt,  and  therefore  the  pursuer 
oould  not  recover.  In  these  circumstances  the 
Court  would  not  look  at  the  agreement  at  all,  and 
one  of  the  wrongdoers  could  not  recover  from 
tknother  any  sum  which  he  paid  for  pur- 
pose of  gaming — Ri»k  v.  Avid  and  Guild,  May 
27,  1881,  8  E.  729;  O'ConneU  v.  Ruttdl,  Nov- 
ember 25,  1864,  3  Maoph.  89;  Oakierv.  Stevent, 
July  20,  1871,  9  Macph.  1074;  Higginson  v. 
Simpion,  January  12,  1877,  L.It.,  2  O.P.D.  76; 
M'KinwU  V.  Hobimon,  Easter  Term  1838,  3  M. 
*  W.  434;  Bell's  Prin.,  sees.  36,  37,  550;  Don 
T.  Jiiehardton,  June  16,  1858,  20  D.  1138; 
Aiiulie  T.  Button,  December  14,  1851,  14  D.  184  ; 
OiUiei  V.  JU'Lean,  October  16,  1885,  18  U.  12; 
Ntwton  V.  Oribbei,  Februarys,  1884,  11  B.  5rA. 
Secondly,  the  proof  showed  that  the  defender 
was  not  liable  for  any  loss  incurred  after  March 
1886,  when  he  had  given  orders  to  the  broker  to 
close  the  account. 

The  respondent  argued — This  was  not  a  gamb- 
ling transaction  ;  the  pursuer  ordered  the 
broker  to  sell  so  much  stock.  No  doubt  it  was 
a  speculation.  The  parties  expected  the  stock 
to  fall.  But  it  was  no  gaming  transaction. 
The  parties  simply  agreed  to  await  the  result  of 
aa  expected  fall.  Moreover,  the  stock  was  sold 
to  a  real  purchaser.  It  was  a  bona  fide  transbo- 
tion.  There  was  no  element  of  tponsio  ludicra 
here — Fould»  v.  Thomson,  June  10,  1857,  19  D. 
803 ;  Addison  on  Contracts,  1157.  The  defen- 
der was  resting-owing  to  the  pursuer  in  the 
amount  sued  for,  The  pursuer  simply  paid  the 
Tou  xxn. 


whole  loss  for  the  sake  of  convenience,  and  that 
mainly  on  the  defender's  part,  who  by  repaying 
the  half  of  the  loss,  would  only  repay  a  loan. 
There  was  no  proof  that  the  defender  had  in- 
structed the  broker  to  dose  the  account  iu 
March. 
At  advising — 

LoBD  Justiob-Cleek— There  are  two  points  in 
this  case — one  as  to  the  evidence,  the  other  as  to 
the  law.  With  regard  to  the  former  of  these 
points,  the  Sheriff  has  found  that  the  defender 
failed  to  make  out  the  allegation  that  he  gave  the 
holder  instructions  to  close  the  account  in  March, 
and  that  he  was  not  aware  that  the  account  had 
been  continued,  as  it  afterwards  turned  out  to 
have  been.  On  this  point  I  agree  with  the 
Sheriff. 

The  other  question  is  the  important  one  as  to 
the  law.  It  is  the  question  whether  the  defender  is 
justified  in  resisting  payment  of  his  share  of  the 
sum  paid  to  the  broker  by  the  pursuer,  on  the 
ground  that  the  transaction  was  a  gambling 
transaction,  and  that  the  Court  will  not  listen  to 
a  party  who  comes  forward  asking  powers  to 
enforce  an  alleged  right  arising  out  of  such  a 
gaming  transaction.  Now,  having  given  the  sub- 
ject the  best  consideration  I  can,  I  think  that  the 
Sheriff  is  right  on  this  point  also.  The  broker 
Sutherland  was  instructed  to  sell  a  certain  num- 
ber of  shares  for  both  MoUison  and  Noltie. 
It  is  not  disputed  that  at  that  time  neither 
MoUison  nor  Noltie  possessed  the  scrip,  and  that 
the  transaction  was  a  speculation.  'They  both 
hoped  that  the  market  would  fall,  and  that  they 
would  therefore  make  money  by  purchasing  the 
stock  at  a  lower  price  before  it  required  to  be 
delivered.  In  this  they  were  unfortunate,  for 
the  market  rose.  Now,  I  think  this  transaction 
was  an  ordinary  and  bona  fide  one  on  the  Stock 
Exchange,  whereby  a  broker  was  instrncted  to 
sell,  and  did  sell,  the  shares  to  a  third  party. 
MoUison  and  Noltie  were  bound  to  deliver  the 
stock,  and  did,  after  the  transaction  had  been 
continued  over,  procure  and  deliver  it.  I  can- 
not hold  that  that  is  a  transaction  struck  at  as  a 
gaming  contract.  These  were  not  two  parties 
wagering,  and  a  wager  requires  two  parties.  It 
cannot  be  said  that  the  two  speculators  MolUson 
and  Noltie  were  wagering  with  the  purchaser,  for 
he  was  an  ordinary  purchaser  offering  to  buy 
stock,  and  intending  to  obtain  it,  and  not  in  any 
way  engaged  in  a  wager.  Was  the  broker,  then, 
engaged  in  wagering  about  the  stock?  He  was 
not,  for  his  whole  interest  in  the  matter  was  to 
obtain  his  commission,  and  to  be  kept  by  his 
employers  free  from  personal  liabiUty  to  the 
purchaser. 

We  have,  then,  only  MoUison  and  Noltie  left, 
and  they  oould  not  be  wagering  with  each  other, 
because  under  no  circumstances  could  the  one 
be  better  or  worse  off  by  the  event  than  the 
other.  I  think  the  transaction  comes  within  the 
rule  of  the  case  of  Fould»,  and  a  passage  in  the 
opinion  of  Lord  Wood  in  that  case  ia  entirely 

applicable  to  this  one.      Lord  Wood  says "  To 

wagering  or  gaming  there  must  be  two  parties  " 
(and  of  course  he  means  two  opposing  parties). 
"  The  provisions  of  the  statute  are  all  framed  on 
that  footing.  The  parties  must  oome  together 
directly  or  through  their  brokets.  In  contracts 
within  the  statute  there  must  be  opposite  parties, 
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and  therecan  be  no  innocent  ignorant  third  parties. 
If  a  party  or  his  broker  go  to  another  party  or 
his  broker  and  arrange  or  make  a  contract  for 
the  sale  and  parohase  of  shares,  bat  where  they 
are  merely  to  pay  the  differences  according  to  the 
rise  and  fall  of  the  market,  that  woald  be  gam- 
ing within  the  statnte.  Bnt  in  the  present  case 
there  is  no  evidence  that  any  one  of  the  con- 
tracts forming  the  transaction  in  the  acconnt 
libelled  was  a  contract  for  payment  of  differences, 
and  to  be  implemented  by  snch  payment.  On 
the  contrary,  it  appears  that  the  transactions 
were  with  a  great  variety  of  brokers  acting  for 
an  eqaal  variety  of  constituents,  and  as  far  as 
seen  every  transaction  was  a  real  Jxma  fde 
onerous  purchase  or  sale  from  or  to  a  party  to 
whom  a  personal  obligation  was  tmdertaken  to 
fulfil  the  contract  which  he  was  entitled  to  en- 
force, and  in  which  the  responsibility  of  the  par- 
sner  as  broker  for  the  defenders  did  not  termi- 
nate nntil  the  stocks  bought  or  sold  were  either 
delivered  or  paid  for."  I  think  that  with  the 
single  difference  that  in  that  case  there  was  a 
variety  of  different  transactiouti,  which  is  not  the 
ease  here,  that  paragraph  of  Lord  Wood's 
opinion  exactly  applies.  I  have  no  hesitation  in 
agreeing  with  the  Sheriff. 

LoBD  TouMO — I  am  of  the  game  opinion.  I 
think  that  the  Sheriff-Substitute  has  somewhat 
misapprehended  the  case,  not  the  facts  so  mnch 
as  the  law,  fori  see  that  he  says — "  It  is  not  sug- 
gested that  as  between  the  seller  and  pnrphaser 
of  the  stock  in  question  the  transaction  was  not 
perfectly  genuine,  for  that  was  not  made  ficti- 
tious by  the  person  to  whom  the  stock  originally 
fell  to  be  transferred  again  selling  for  delivery  at 
next  settling-day. "  Nu  doubt  the  parties  to  this 
action  were  both  speculating  on  a  fall  of  the 
stock.  That  was  because  they  were  both  selling 
it.  Bnt  unfortunately  for  them  the  stock  rose 
and  they  could  not  buy  in  the  stock  save  at  a 
loss  which,  as  to  them  both-,  is  only  £49,  for  to 
that  extent,  taking  into  account  the  commission 
of  the  broker,  the  stock  rose  before  they  bought 
it.  I  think  it  was  a  genuine  transaction.  The 
purchaser  of  the  stock  demanded  it,  and  was 
entitled  to  get  it.  Well,  he  obtained  the  stock, 
and  OBe  of  the  adventurers  had  to  pay  the  whole 
£49  which  they  lost.  Why  should  not  the  other 
pay  part  of  it  also  ?  It  was  a  genuine  transac- 
tion. The  buyer  would,  if  the  broker  had  not 
bought  in  the  stock,  have  been  entitled  to  sue 
for  the  difference  of  the  price  between  that  at 
which  it  had  been  sold  to  him  and  the  price  he 
would  have  had  to  pay  for  it,  and  the  broker  had 
involved  himself  in  liability.  Now,  the  pursuer 
has  paid  to  the  broker  both  his  own  share  and 
the  defender's.  The  speonlation  might  hare 
been  one  about  any  other  property— a  house,  for 
example — as  much  as  about  stock.  The  buyer 
if  it  was  not  delivered  (o  him  would  have  been 
entitled  to  acquire  it  at  the  expense  of  those  who 
undertook  to  sell  it  to  him.  Mow,  I  think  that 
if  one  of  the  sellers  paid  that  loss  it  is  clear  that 
the  other  must  pay  him  his  share.  I  think  the 
matter  is  well  expressed  in  the  opinion  of  Justice 
liindley  in  the  case  of  Tluxeker  v.  Hardie,  4 
Q.B.D.  685,  which  was  a  case  of  pure  specula- 
tion— "Firstly,  the  defendant  was  a  speculator, 
and  the  plaintiff  knew  him  to  be  so.  Secondly, 
that  the  defendant  employed    the   plaintiff  to 


speonlate  for  him  on  the  Stock  Exchange. 
Thirdly,  that  the  defendant  knew,  or  most  be 
taken  to  have  known,  that  in  order  to  carry  oat 
the  transactions  the  plaintiff  would  have  to  enter 
into  contracts  to  buy  or  sell  as  the  case  might 
be. "  Now,  I  think  there  was  here  no  wagering. 
It  was  reprehensible  speculation  no  doubt,  bnt  it 
was  carried  on  (and  there  was  no  other  way  of 
carrying  it  on)  by  real  contracts  which  the  buyer 
could  and  did  enforce  against  the  joint  specu- 
lators to  their  loss.  I  think  the  pursuer  is  en- 
titled, having  paid  the  whole  of  that  loss,  to 
recover  the  half  of  it  from  the  defender. 

On  the  question  of  fact  as  to  the  broker's 
instructions  to  carry  over,  I  agree  that  the 
Sheriff's  judgment  should  not  be  altered. 

LoBD  BuiasBFOBS  Cia.iiK  concurred. 

Loan  Leb — The  question  is  whether  the  ground 
of  the  pursuer's  action  is  ipontio  ludiera  f  I  do 
not  think  it  clear  that  that  question  is  answered 
by  the  mere  consideration  that  the  purchaser 
from  the  pursuer  and  defender  was  a  real  pur- 
chaser. I  go  upon  this  consideration  that 
according  to  the  statements  of  both  parties  upon 
record  the  transaction  in  which  they  were  en- 
gaged was  a  real  and  lawful  joint-adventure  in 
stocks,  and  not  a  joint-adventure  in  gaming  or 
in  staking  money  upon  a  chance. 

The  Court  pronounced  this  interloeutor : — 
"Find  in  fact  (1)  that  on  the  joint  em- 
ployment of  the  pursuer  and  defender  Mr 
A.  J.  Sutherland,  stock-broker,  on  16th 
January  1886  sold  on  their  account  500  shares 
of  the  Oraud  Trunk  Bailway  Company  of 
Canada  First  Prefereooe  Stock,  and  that  the 
said  stock  was  subsequently  purchased  in 
order  to  implement  said  contract  of  sale, 
and  was  delivered  and  paid  for  by  the  pur- 
chaser; (2)  that  in  respect  of  said  trans- 
action the  pursuer  and  defender  became 
indebted  to  the  said  A.  J.  Sutherland  in  the 
sum  of  £49,  16s.  lid.  for  commission  and 
differences  in  said  contract  of  sale :  Find 
in  law  that  the  pursuer  having  paid  the  said 
sum  to  the  said  A.  J.  Sutherland  is  entitled 
to  recover  from  the  defender  his  share 
thereof,  being  the  sum  sued  for :  Therefore 
dismiss  the  appeal  and  affirm  the  interlocutor 
of  the  Sheriff  appealed  against;  of  new 
repel  the  defences,  and  decern  in  terms  of 
the  conclusions  of  the  petition,"  &e. 

Oounsel  for  the  Appellant — Guthrie.  Agent 
— Bobt.  0.  Gray,  8. 8.  a 

Counsel  for  the  Bespondent — Comrie  Thom- 
son— Orr.    Agents — Stuart  &  Stuart,  W.S. 
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Friday,  January  25. 


SECOND     DIVISION. 

[Lord  Einnear,  Ordinary. 

U'HEEKIN  V.  EA8T0N  AND  OTHEBS. 

BiU  »f  Exchange— Promi»$ori/  -  If ote— Personal 
Obligation  of  Qranler—BiU  Signed  in  Repre- 
eeniative  Capacity— Delegation. 

A  member  of  a  chnrch  advanced  a  snoa  of 
£800  to  meet  a  debt  dae  by  the  church,  and 
received  therefor  a  promissory-note  signed 
by  the  minister  and  two  of  the  o£9ce-bearers, 
' '  in  the  name  and  on  the  behalf  of"  the  said 
chorch.     The  congregation  agreed  to  recog- 
nise the  note  as  an  obligation  resting  lipon 
them,  bat  sabseqnently  abandoned  this  posi- 
tion.    The  lender  raised  an  action  upon  his 
note.     Hdd  that  it  was  the  personal  obliga- 
tion of  the  granters,  and  that  as  the  congre- 
gation was  not  a  persona,  and  oonld  not  take 
upon  it  the  personal  obligation  of  a  debtor, 
tbei*  was  no  room  for  the  plea  of  delegation. 
This  was  an  action  in  which  Bobert  M'Meekin, 
farmer,   Cnlgraof^e,   Inch,    Wigtownshire,  sued 
David  Easton,  Kilmarnock,  ezeontor-dative   of 
the  deceased  Bev.  Thomas  Easton,  minister  of 
the  Qospel,  Stranraer;  Peter  LuKk,  farmer,  Craig- 
oaffle.  Inch  ;  and  Mrs  Maria  Uudson  or  Easton, 
widow  and    executrix  of    the  deceased    David 
Easton,  doctor  of  medicine,  Stranraer,  for  pay- 
ment of  the  sum  of  £290  sterling,  being  balance 
remaining  due   of  the  principal  sum   of  dCSOO 
oontained  in  a  promissory-note  dated  17th  March 
1882.     The  note  was  in  these  terms — "One  day 
after  date,  we,  the  undersigned,  in  the  name  and 
on   the   behalf   of    the   Keformed  Presbyterian 
Church,  Stranraer,    promise   to   pay   to   Bobert 
M'Meekin,  or  Miss  Agnes  M'Meekin,  Cnlgrsnge, 
or  order,  within  the  British  Linen  Bank,  Stran- 
ntsr,  with  interest  at  a  rate  not  exceeding  four 
per  cent,  per  annum,  the  sum  of  £300  sterling, 
Tala«  received.      (Signed)  T.    Eabton  ;    Peieb 
Lusk;  David  Easton." 

The  advance  was  made  in  the  following  cir- 
onmstanees — To  meet  the  cost  of  repairs  apon 
the  Beformed  Presbyterian  Chnrch,  Stranraer, 
•n  account  was  opened  in  March  1876  with  the 
Olydesdale  Bank  there,  in  name  of  the  treasurer 
at  the  congregation  as  anthoriaed  by  a  minute  of 
managers  dated  4th  March  1876,  from  which 
aeoonnt  at  sundry  times  between  March  1876 
and  March  1882  sums  were  drawn.  The  balance 
against  the  congregation  on  naid  acoonntamonnted 
in  Maroh  1882  to  abont  £300,  and  to  reduce  the 
bnrdrn  on  the  congregation  of  interest  on  said 
anm,  which  the  treasurer  represented  was  accD- 
mulating,  as  he  had  no  funds  out  of  which  to 
meet  it,  the  loan  of  £300  at  4  per  cent,  interest 
was  obtained  from  the  pursuer. 

The  pursuer  averred  that  the  note  was  granted 
•D  the  representation  that  Mr  Easton  was  the 
debtor  and  the  other  two  his  cautioners.  They 
did  not  ank  or  receive  sanction  from  the  congre- 
gation for  the  trannactioD.  Further,  Mr  Easton 
on  18th  April  188.5  received  from  Mr  Alexander 
Whitelaw  a  donation  of  £300  towards  the  extinc- 
tion of  the  debi  upon  the  church,  and  ooUectrd 
besides  other  sums  to  meet  the  cost  of  repairs 


still  ontstanding.     These  varions  sabsoriptions, 

however,  he  failed  to  intimate  to  the  managen 

of  the  congregation. 

The  defenders  averred  that  the  loan  was  ob- 
tained by  the  managers  of  the  congregation  from 
the  pursuer,  who  was  then  an  elder  and  presently 
president  of  the  managers.     The  managersautbo- 
rised  the  Bev.  Mr  Easton,  Peter  Lusk,  and  the  late 
David  Easton,  the  minister  and  two  of  their  num- 
ber, to  grant  to  M'Meekin  the  promissory-note 
sued  on  in  the  name  and  on  the  behalf  of  the  con- 
gregation.    It  was  not  the  case  that  the  Bev. 
Thomas  Easton  was  principal,  and  the  defender 
Peter   Lusk   and    the  late  David  Easton   truly 
cautioners,  in  said  obligation,  and  no  representa- 
tion to  that  effect  Was  made  to  the  pursuer.     The 
obligation  to  the  Clydesdale  Bank  was  the  obliga- 
tion of  the  congregation,  and  not  of  any  individual 
members,  and   it  was  the  intention   of  parties 
that  the  obligation  to  Mr  M'Meekin,  which  was 
to  replace  it,  should  likewise  be  the  obligation 
of  the  congregation,  and  not  the  personal  obliga- 
tion of  the  individual  members  who  were  autho- 
rised to  sign  in  the  name  and  on  the  behalf  of 
the  congregation.     The  elders  and  managers  of 
the  congregation   at  a  meeting  on*2lBt  March 
1887  "agreed  to  recognise  Mr  M'Meekiu's  bill 
for  £290  as  a  debt  due  to  him  by  the  church," 
and  Mr  M'Meekin,  who  was  himself  present  and 
presided  at   the   meeting,    "at   the   same   time 
agreed  to  allow  the  same  to  remain  as  formerly 
at  4  per  cent,   interest."    Further  meetings  of 
the  managers  were  held  on  20th  June  and  8th 
July  1887.     At  the  former  meeting  it  was  re- 
solved "that  the  managers  agree  to  abide  by  and 
confirm  their  minute  of  Maroh  21st  last,  recog- 
nising and  accepting  the  bill  in  the  said  minute 
.  described  as  an  obligation  resting  on  the  congre- 
gation ;  .    .   .    that  Mr  M'Meekin  be  asked  to 
allow  the  bill  meantime  to  remain  in  Its  present 
form  ;    that  a  subscription  list  be  opened,  .  .  . 
and  that  the  following  committee  be,  and  now  are, 
appointed   to  carry  out   this  arrangement,  and 
adopt  whatever  measures  they  may  deem  neces- 
sary, BO  that  the  whole  sum  required  may  be 
obtained  and  conveyed  to  Mr  M'Meekin  without 
any  undue  delay."  .  .  .  This  resolution  was  read 
and  approved  of,  Mr  M'Master  dissenting,  at  the 
meeting  of  8th  July  1887.     At  both  these  meet- 
ings the  pursuer  was  present.    At  a  meeting  of 
the  congregation  on  8th  August  1 887  the  view* 
of  the  managers  as  to  the  adoption  of  the  debt 
were  submitted,  and  snbsoriptions  to  meet  it 
were  there  intimated.     In  these  circumstances 
the  defenders  declined  to  pay  the  bills  sued  on, 
averring  no  liability  thereunder,  in  respect  that 
it  was  the  obligation  of  the  congregation  merely 
and  not  of  the  parties  signing  it.     In  any  view 
the  managers  of  the  church  bad  undertaken  lia- 
bility for  the  said  promissory-note,  and  collected 
subscriptions  to  defray  the  liability  thereunder, 
and  the  said  Bobert  M'Meekin  had  taken  them 
as  his  debtor. 

The  pursuer  explained  that  the  managers  and 
congregation  now  declined  to  pay  him  any  por- 
tion of  the  debt,  on  the  ground  that  the  donation 
which  the  lute  Mr  Easton  received  from  Mr 
Whitelaw  for  payment  of  the  delit  deprived  the 
defenders  of  all  claim  to  relief  at  their  hands. 
They  averred  thwt  the  resolutions  embodying  the 
proposed  arrangement  for  payment  of  the  sum 
in  question  were  all  passed  under  essential  error 
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as  to  the  facts  oonneoted  with  the  defenders' 
obligation  for  the  aame,  which  error  was  induced 
by  their  representations,  and  in  entire  ignorance 
of  the  fact  that  the  defenders  had  long  since 
been  provided  with  the  means  of  paying  off  the 
debt,  and  they  accordingly  maintained  that  they 
are  in  no  way  bound  by  said  resolutions. 

The  pursuer  pleaded — "(1)  The  late  Reyerend 
Mr  Easton,  the  defender  Peter  Lusk,  and  the 
late  Dr  David  Easton  having  granted,  and  being 
personally  liable  for  the  sums  due  under,  the 
said  promissory-note,  and  the  sums  sued  for  with 
interest  being  due,  the  pursuer  is  entitled  tf> 
decree  as  concluded  for,  with  expenses." 

The  defenders  pleaded— "(2)  The  promissory- 
note  sued  on  is  not  the  personal  obligation  of  the 
defender  Peter  Lusk  and  of  the  now  deceased 
Beverend  Thomas  Easton  and  David  Easton,  and 
the  defenders  are  therefore  entitled  to  be  as- 
soilzied.    (4)  SeparaWm— Delegation." 

On  26th  July  1888  the  Lord  Ordinary  (KimntAB) 
decerned  against  the  defenders  in  terms  of  the 
conclusions  of  the  summons. 

"Note. — The  promissory-note  must  be  held  as 
the  obligation  of  the  grantors,  creating  a  personal 
liability  against  them.  If  this  be  its  effect  there 
appears  to  me  to  be  no  eufflcient  averment  to 
support  the  plea  of  delegation.  There  is  nothing 
in  what  took  place  at  the  meetings  mentioned  on 
record,  according  to  the  defenders'  account  of 
them,  from  which  it  ought  to  be  inferred  that  the 
pursuer  has  discharged  his  original  debtors  and 
aooepted  the  managers  in  their  place.  The  de- 
fenders may  have  a  claim  of  relief  against  the 
managers  of  the  congregation,  but  they  have  not 
been  relieved  of  their  direct  liability  under  the 
promissory-note. " 

The  defenders  reclaimed,  and  argued — 1.  They 
were  not  personally  liable.  They  only  acted  for 
the  congregation  of  the  church  in  granting  the 
promissory-note,  and  this  appeared  from  the 
wording  of  the  document  itself.  The  only  per- 
sons who  could  be  sued  were  the  managers 
or  other  persons  liable  for  the  debts  of  the 
congregation.  It  appeared  on  the  face  of  the 
note  that  it  was  granted  on  behalf  of  some 
one  other  than  the  person  signing,  and  a  proof 
should  be  allowed  of  the  circumstances  to  ascer- 
tain the  true  obligant— Bills  of  Exchange  Act 
(45  and  46  Vict.  cap.  61),  sees.  89  and  26; 
Oadd  V.  Houghton  and  Another,  June  20,  1876, 
LB.,  1  Ex.  Div.  357 ;  Alexander  and  Othert 
V.  Lizer,  January  26,  1869,  L.B.,  4  Ex.  Div.  10.3  ; 
Brown,  <tc.  v.  SittJierland,  March  17,  187B,  2  B. 
615  ;  Gordon  v.  Campbell,  June  13,  1842,  1  Bell's 
App.  428 ;  Woodtide  v.  Cui/ibertton,  February  4, 
1848,  10  D.  604  ;  WebHter  v.  M'Oulman,  June  3, 
1848,  10  D.  1183  ;  Chiene  v.  Wettern  Bank  of 
Scotland,  July  20,  1848,  10  D.  1523;  Union 
London  Commercial  Bank  v.  Kitton  and  Othert, 
May  19, 1884,  L.B.,  13  Q.B.D.  860.  2.  This  was 
a  case  of  delegation,  and  the  pursuer  accepted  the 
congregation  as  his  debtor. 

Counsel  for  the  respondent  were  not  called 
upon. 

At  ad  vising— 

LoBD  Yovsa—J  am  soriy  for  the  defenders. 
They  signed  this  prouiissory-note  along  with  a 
gentleman  who  is  now  dead.  There  is  apparently 
a  question  whelkei  it  is  not  his  personal  debt 


wholly  or  in  part,  or  at  least  a  debt  inonrred 
by  him  as  minister  of  a  congregation  in  Stranraer. 
He  seems  according  to  the  contention  of  some  of 
the  parties  to  have  expended  more  money  than 
he  was  entitied  to  do  upon  the  repair  or  altera- 
tion of  buildings  belonging  to  the  congregation. 
The  other  persons  who  signed  the  note  are 
connected  with  the  congregation. 

The  money  was  borrowed  from  a  bank.  The 
bank,  I  presume,  desired  to  have  it  paid  up.  If 
the  bank  fell  it  bad  bo  proper  debtor  at  all  that 
would  account  for  the  anxiety  to  get  the  money 
paid  up,  and  the  pursuer  Mr  M  'Meekin  stepped 
in  and  paid  £300.  He  got  when  he  did  so  this 
promissory-note  signed  by  three  gentlemen,  the 
Rev.  Mr  Easton,  David  Easton,  and  Lusk.  Is 
this  a  worthless  document,  and  did  he  receive  it 
as  such  ?  The  idea  that  this  Beformed  Presby- 
terian congregation  were  the  proper  debtors  in 
a  personal  obligation  is  of  course  absurd.  A 
congregation  could  not  be  debtors  on  a  promis- 
sory-note, and  there  is  therefore  no  personal 
obligation  on  them.  Well,  did  not  these  three 
gentlemen  become  the  debtors?  They  were 
legally  capable  of  being  so,  and  they  signed 
it.  'They  refer  on  the  face  of  it  to  its  being 
signed  in  the  name  and  on  behalf  of  the  congre> 
gation.  That  is,  it  was  a  debt  which  the  con- 
gregation would  feel  it  to  be  their  duty  to  pro- 
vide for.  They  can  do  that,  though  they  are  not 
capable  of  being  the  debtors  or  creditors  on  the 
note,  out  of  good  feeling  and  the  conviction  that 
they  are  morally  bound  to  relieve  those  who 
became  debtors  for  their  behoof.  On  the  face  of 
the  note  then,  that  is  the  position  of  the  debtors. 
It  is  the  only  thing  that  could  be  meant,  unless 
we  supposed  they  meant  to  give,  and  Mr 
M'Meekin  meant  to  take,  a  worthless  document. 
The  only  legal  view  of  '  M 'Meekin 's  position  is 
that  he  must  be  taken  as  saying  to  those  who 
signed  the  note  that  he  cotild  not  take  the 
congregation  as  his  debtors,  but  would  look 
to  them,  and  they  on  their  part  would  look  to  the 
congregation  for  their  relief.  That  is  the  view 
of  the  Lord  Ordinary,  and  it  is  unanswerably 
right.  We  are  told  that  the  congregation  ot 
many  of  them  refuse  to  subscribe  the  money  to 
relieve  the  defenders,  because  rightly  or  wrongly 
a  notion  is  entertained  that  the  late  Bev.  Itx 
Easton  got  £800  from  Mr  Whitelaw  to  relieve 
them  of  the  obligation,  and  it  was  otherwise 
applied  or  has  somehow  not  been  applied  to  that 
purpose.  But  for  that  impression  the  congre- 
gation would  have  collected  the  money.  But 
the  only  legal  view  is  that  which  I  hiave  ex- 
plained. 

The  defenders  plead  delegation.  To  raise  that 
plea  they  ought  to  have  made  a  separate  distinct' 
statement  of  the  facts  on  which  they  wish  us  to 
sustain  it.  But  instead  of  that  they  give  us  only 
a  long  and  irregular  answer  to  the  pursuer's  state- 
ments. But  that  answer,  apart  from  its  mode  of 
statement,  is  no  good  answer  to  the  pursuer's 
case.  It  is  said  that  the  pursuer  accepted  the 
congregation  as  his  debtor  in  place  of  the  defen- 
ders. But  the  congregation  is  not  a  person,  and 
could  not  take  over  the  personal  obligation  of  a 
debtor.  I  think  that  there  is  no  relevant  state- 
ment of  a  case  of  delegation,  and  that  the  judg- 
ment of  the  Lord  Ordinary  should  be  affirmed. 

LoBP  BuTBSBTVBO  Cmbs  oonourred. 
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juOBD  liSE — I  oome  to  tbe  same  cocolttsion,  bat 
not  irithont  some  difficnlty.  That  difficulty 
aiises  from  the  allegations,  not  of  the  defenders, 
but  of  the  ptirsner.  His  action  is  not  bronght 
■imply  on  tbe  promissory-note  as  a  doonment  of 
debt.  His  oondesoendence  shows  that  he  is  not 
in  his  own  view  in  a  position  to  lay  his  action 
npon  it  alone.  He  makes  allegations  that  the 
BeT.  Mr  Easton  iras  the  principal  debtor  and  that 
the  other  obligants  were  truly  oantioners  for  him, 
and  explaining  the  history  of  the  transaction  in 
iiis  view  of  it.  Now,  on  the  document  all  the 
obligants  are  in  the  same  position. 

Bat  on  the  whole,  while  I  am  olear  that  there 
eouid  have  been  no  summary  diligenoe  on  this 
document,  and  have  doubts  whether  it  is  sufficient 
to  instruct  the  porsaer's  allegations,  I  concur  in 
thinking  that  prima  facie  it  instructs  an  under- 
taking by  the  defenders  personally  to  pay  the 
sum  contained  in  it.  As  to  the  alleged  delega- 
tion also,  I  concur  in  holding  the  defenders' 
arguments  not  relevant  to  support  their  plea. 
My  doubt  is  whether  the  case  as  presented  is 
ripe  for  judgment. 

LoBD  JcsnoB-CiiSBS — I  concur  in  the  opinion 
of  Lord  Young,  and  have  nothing  to  add. 

'Ihe  Court  refused  the  redaiming-note  and  ad- 
hered to  the  Lord  Ordinary's  interlocutor. 

Counsel  for  the  Appellants  —  H.  Johnston. 
Agent— P.  Adair,  8.S.O. 

Counsel  for  the  Respondent — Dickson — Salve- 
aen.    Agents— Gill  &  Pringle,  W.S. 


Friday,  January  25. 

FIRST    DIVISION. 

[Lord  Fraser,  Ordinary. 

CUBB0K8  V.  WALKERS. 

Trtut  —  JnoeittMnt — Late- Agent — LiabilUy  of 
Lavt-Agent. 

The  law-agent  of  a  trnst  is  not  bound  to 
Tolunteer  advice  to  the  trustees.  | 

Adam  Otirror  and  John  Onrror,  trustees 
acting  tinder  a  trust-disposition  and  settle- 
ment, continued  to  hold  as  an  investment  of  | 
tbe  trust-estate  a  loan  made  by  the  testator 
before  his  death  to  Adam  Gurror  seonred 
only  on  his  personal  obligation.  In  conse- 
qnenoe  of  Adam  Corror's  bankruptcy  the 
money  was  loet,  and  John  Curror's  repre- 
sentatives were  obliged  to  make  good  this 
loss  to  the  trust-estate. 

In  an  action  by  the  latter  parties  against 
the  representatives  of  the  law-agent  of  the 
trust  to  recover  the  amount  for  which  they 
had  been  found  liable,  the  pursuers  founded 
on  averments  to  the  effect  that  the  law- 
agent  had,  in  gross  neglect  and  breach  of  his 
doty,  failed  to  advise  the  trustees  that  it  was 
their  duty  as  trustees  to  obtain  payment  of 
the  loan,  and  that  the  security  upon  which 
tbe  money  stood  was  not  such  as  trustees 
were  entiUed  to  hold  as  a  trust  investment. 
Held  that  the  porsaers'  averments  were 
imlaTant,  and  t^  action  ditmieted. 


William  Kennedy,  W.8.,  Edinbnrgh,  died  on 
23rd  April  1877  leaving  a  trust-disposition  and 
settlement  dated  10th  Jnne  1876,  and  codicil 
thereto  dated  20lh  April  1877,  by  which  he  con- 
veyed bis  whole  estate,  heritable  and  moveable, 
to  Adam  Onrror  of  the  Lee,  and  bis  brother  John 
Carror  in  trust  for  behoof  of  William  Kennedy 
Moffat,  his  grandnepbew  and  his  heirs,  payable 
or  assignable  to  him  on  his  attaining  the  age  of 
twenty-one  years,  or  as  much  sooner  as  the  trus- 
tees might  think  proper.  In  his  codicil  he  ex- 
pressed a  wish  that  John  Walker,  W.S.,  should 
be  factor  and  agent  for  the  trustees. 

Messrs  Adam  and  John  Onrror  accepted  the 
trust,  and  nominated  Mr  Walker  to  act  as  factor 
and  law-agent  to  them. 

During  the  fifteen  or  twenty  years  previous  to 
his  death,  Mr  Kennedy  had  advanced  consider- 
able Slims  of  money  to  Adam  Onrror,  and  in 
December  1876  the  latter  was  indebted  to  him  in 
the  sum  of  £iOOO,  for  which  on  the  13th  of  that 
month  he  granted  to  Mr  Kennedys  bond  and 
assignation  in  security,  whereby  he  bound  him- 
self to  re-pay  the  said '  sum,  and  in  security 
thereof  assigned  £2400  City  of  Glasgow  Bonk 
stock  and  £1000  Union  Bank  of  Scotland  stock. 

It  was,  however,  arranged  that  Mr  Kennedy 
should  not  intimate  the  assignation  of  the  bank 
stock,  and  by  letter  dated  11th  December  1876 
he  undertook  not  to  do  so. 

After  Mr  Kennedy's  death  the  loan  to  Adam 
Corror  was  allowed  to  remain  on  the  security  of 
his  personal  obligation. 

Adam  Ourror  in  October  1878  was  ruined  by 
the  failure  of  the  Oity  of  Glasgow  Bank  of  which 
he  was  a  shareholder.  In  accordance  with  tbe 
advice  of  connsel  no  claim  on  behalf  of  Mr 
Kennedy's  trust  was  lodged  in  his  sequestration 
in  case  it  should  give  rise  to  a  claim  by  the  liqui- 
dators of  the  bank  against  the  trust-estate,  and 
the  sum  of  £4000  was  thns  totally  lost  to  the 
trust-estate, 

Adam  Ourror  died  on  11th  February  1879, 
John  Walker  died  on  27th  October  1879,  and 
John  Ourror  died  on  8th  July  1885.  Tbe  clerk 
who  acted  under  Mr  Walker  in  tbe  management 
of  tbe  estate  had  also  died  before  tbe  date  of  this 
action. 

After  John  Curror's  death  the  trustee  acting 
under  Mr  Kennedy's  settlement  made  a  claim 
against  John  Curror's  representatives  for  pay- 
ment of  the  sum  of  £4000  with  interest,  and  the 
latter  being  advised  that  they  could  not  resist  the 
claim,  paid  to  Mr  Kennedy's  trust  the  sum  of 
£5479,  18s.  lOd.  on  10th  December  1885. 

With  the  view  of  recovering  this  sum  tbe  re- 
presentatives of  John  Curror  raised  tbe  present 
action  against  representatives  of  John  Walker. 

In  their  averments  the  pursuers  set  forth  the 
facts  above  narrated,  and  in  particular  averred — 
"  Hr  Adam  Curror  and  Mr  John  Curror  accepted 
the  trnst  (<.«.,  under  Mr  Kennedy's  settlement), 
and  a  meeting  of  trustees  (the  first  meeting)  was 
held  on  1st  May  1877,  when  Mr  Walker  was 
formerly  authorised  to  act  as  factor  and  law- 
agent  to  the  trust  to  make  up  the  trustees'  title 
to  the  trast-estBte,  and  to  do  whatever  might  be 
necessary  for  the  confirmation  of  the  executors, 
and  in  regard  to  the  general  management  of  the 
estate,  and  to  make  all  necessary  payments  and 
disbursements  therefor.  An  inventory  of  the 
estate  (amounting  to  £91,918,  158.  Id.  was  then 
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given  up,  and  confirmation  of  the  ezeautors  wag 
obtained  on  12ch  Jane  1877.  Thereafter  the 
affiiira  of  the  trust  were  entirely  oondacted  by 
Mr  Walker,  who  only  OHlied  a  meeting  of  trus- 
tees when  it  was  necessHry  for  him  to  obtain 
their  signatures.  Tiie  Messrs  Oarror  having  full 
oonfidenoe  in  Mr  Walker,  and  espeoinlly  looking 
to  the  fact  that  he  had  been  specially  nominated 
law-agent  of  the  trust  by  Mr  Kennedy,  trusted 
to  him,  as  they  were  entitled  to  do,  to  advise 
them  and  keep  them  right  in  all  questions  of  law 
oonneoted  with  the  administration  of  the  trust." 
"At  the  date  of  Mr  Kennedy's  death  the  said 
loan  of  £4000  to  Mr  Adam  Gurror  was  secured 
only  by  his  pnrsonal  obligation  contained  in  the 
said  bond,  and  by  the  nnintimated  assignation 
of  the  said  bank  stock.  Mr  Adnm  Curror  was 
then  p.>-8-'8sed  of  very  considerable  means,  and 
if  Mr  Walker  had  advised  the  trustees  that  it 
was  their  duty  as  trustees  to  obtain  payment  of 
the  debt  of  £4-000  Mr  Adam  Curror  would  have 
made  payment  thereof,  and  he  was  then  in  a 
position  to  do  so  without  difficulty.  Mr  Walker, 
however,  through  gross  and  culpable  reckless- 
ness, or  in  gross  neglect  and  breach  of  his  duty, 
failed  to  advise  Mr  Adam  Ourror  or  Mr  John 
Onrror  that  it  was  their  duty  as  trustees  to  ob- 
tain payment  of  the  said  loan,  or  that  the  secu- 
rity npon  which  the  money  stood  was  not  such 
as  trustees  were  entitled  to  hold  as  a  trust  invest- 
ment. The  Messrs  Ourror  believed  that  the 
security  for  the  said  loan  was  ample  (and  in  fact 
it  was  ample  nntil  the  failure  of  the  City  of  Glas- 
gow Bank  in  October  187S,  when  Mr  Adam  Ourror 
was  mined,  as  after  mentioned),  and  as  Mr 
Adam  Onrror  was  paying  6  per  cent,  npon  the 
money,  it  is  believed  and  averred  that  it  did  not 
oconr  either  to  him  or  to  Mr  John  Curror  that 
there  was  any  necessity  for  calling  up  the  loan, 
especially  as  Mr  Kennedy  had  himself  been  satis- 
fied with  the  security.  The  Messrs  Curror  were 
not  lawyers,  and  they  trusted,  as  they  were  en- 
titled to  trust,  to  Mr  Walker  to  keep  them  right 
in  matters  of  law.  Mr  Adam  Onrror  paid  the 
interest  npon  the  said  loan  up  t«  and  including 
Whitsunday  1878  to  Mr  Walker  as  factor  for  the 
trust.  Mr  Walker  gave  receipts  to  Mr  Adam 
Curror  for  the  said  interest,  but  never  advised 
that  the  loan  should  be  paid  up.  Mr  Walker  also 
in  1877  paid  Mr  Adam  Curror  a  legacy  of  £600 
left  to  him  by  Mr  Kennedy  in  his  said  trnst-dis- 
position  and  settlement. " 

They  further  averred  that  during  the  proceed- 
ings in  an  action  brought  against  them  in 
January  1877  to  enforce  another  claim  on  the 
part  of  Mr  Kennedy's  trust,  they  had  had  access 
to  the  accounts  and  papers  and  minntes  of  the 
trust,  and  were  satisfied  that  the  claim  for  pay- 
ment of  £4000  could  not  have  been  successfully 
Insisted.  It  was  only  in  course  of  defending  the 
same  action  that  they  had  ascertained  for  the 
first  time  that  Mr  Walker  had  been  nominated 
the  law-agent  for  the  trust,  and  that  "in  gross 
neglect  and  violation  of  his  duty  he  had  failed  to 
inform  Messrs  Adam  and  John  Onrror  what  their 
duty  as  trustees  was  in  regard  to  the  realisation 
of  the  estate,  and  in  particular  in  regard  to  call- 
ing np  the  said  loan." 

The  pursuers  pleaded — "(1)  The  said  John 
Walker,  having  in  gross  violation  and  neglect  of 
his  duty  as  law-agent  and  factor  for  said  trust, 
failed  to  advise  the  said  Adam  Ourror  and  John 


Curror  that  it  was  their  duty  as  trustees  to  obtain 
payment  of  said  loan,  the  defenders,  as  repre- 
senting the  said  John  Walker,  are  bound  to  make 
good  to  the  pursuers,  and  relieve  them  of  the  loss 
sustained  by  them  as  representatives  of  the  said 
John  Curror  through  payment  of  the  said  loan 
not  having  been  obtained. " 

The  defenders  pleaded — "(1)  The  pursuers' 
statements  are  not  relevant  or  sufficient  to  sup- 
port the  conclusions  of  the  summons.  (2)  The 
said  John  Walker  not  having  been  guilty  of  any 
violation  or  neglect  of  duty  as  law-agent  and 
factor  for  the  said  trust,  the  defenders  should  be 
assoilzied." 

The  Lord  Ordinary  (Fbases)  on  9tb  June  1888 
found  the  averments  of  the  pnrsners  irrelevant, 
and  dismissed  the  action. 

"  Opmton.— This  is  an  action  of  a  kind  which 
the  Lord  Ordinary  has  had  occasion  to  deal  with 
several  times  during  the  last  two  years.  The 
law-agent  is  here  once  again  sought  to  be  made 
liable  in  damages  for  failure  in  duty.  The  ordi- 
nary case  is  where  the  law-ageut  bungles  a  title ; 
omits  to  intimate  an  assignation ;  neglects  to 
make  proper  inquiries  in  reference  to  investments 
which  he  recommends.  But  the  present  case  is 
one  which  goes  far  beyond  any  precedent  in  this 
branch  of  the  law.  The  liability  for  damages  in 
the  present  case  is  sought  to  be  enforced,  not  on 
account  of  any  blunder  which  the  law-agent 
committed,  but  on  account  of  not  having  ultrone- 
ously  given  advice  as  to  the  risky  character  of  an 
investment  which  had  been  made  by  the  testator 
himself.  The  facts  are  simple  enough.  William 
Kennedy,  W.S.,  Edinburgh,  who  died  in  1877, 
had  lent  to  his  friend  Adam  Curror,  Esq.  of  The 
Lee,  £4000  upon  Mr  Curror's  personal  bond.  Mr 
Oarror  was  a  shareholder  in  the  City  of  Glasgow 
Bank,  and  by  the  failure  of  that  bank  he  was 
mined,  while  the  £4000  remained  unpaid.  Mr 
Kennedy,  by  a  codicil  to  bis  will,  said,  'I  wish 
John  Walker,  W.S.,  to  be  factor  and  agent  for 
my  trustees  and  executors. '  And  the  trustees  and 
ezeoQtors  at  the  first  meeting  after  Kennedy's 
death  nominated  Mr  Walker  as  factor  and  law- 
agent  to  the  trust,  '  to  make  up  the  trustees'  title  to 
the  trust-estate,  and  to  do  whatevermight  be  neces- 
sary for  the  confirmation  of  the  executors,  and  in 
regard  to  the  general  management  of  the  estate, 
and  to  make  all  necessary  payments  and  disburse- 
ments therefor. '  Mr  Walker  accepted  this  em- 
ployment, and  performed  the  various  pieces  of 
business  thus  confided  to  him.  He  died  on  the 
27th  of  October  1879,  and  now,  nine  years  after 
his  death,  an  action  is  raised  against  his  exeontors, 
claiming  damages  against  them  by  reason  of  the 
fact  that  he  did  not  advise  the  two  trustees  Adam 
and  John  Ourror  to  compel  payment  from  Adam 
Curror,  one  of  the  trustees,  of  the  debt  ha  owed 
to  Kennedy's  trust.  The  pnrsners  say  that  they 
have  been  '  advised  that  Mr  Walker,  in  respect 
of  his  said  failnre  of  duty,  became  liable  to  relieve 
Mr  John  Curror,  or  his  representatives,  of  any 
loss  sustained  by  them  in  consequence  of  non- 
realisation  of  Mr  Kennedy's  estate,  and  that  the 
same  liability  rests  npon  the  defenders  as  Mr 
Walker's  representatives.'  The  representatives 
of  John  Curror,  the  co-trnstee  of  Adam  Onrror, 
were  called  upon  to  pay  up  the  debt  owing  by 
Adam  Ourror,  and  did  pay  it  with  prinoipol  and 
interest,  amonnting  altogether  to  £6479,  Ite.  lOd. 
John  Curror's  representotiTea  wsre  utnt  mode 
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liable  beoanae  he,  John  Onrror,  bad  not  ooni- 
pelled  hia  brother  Adam  Carror  to  make  payment 
of  the  debt  he  owed  to  the  trast,  and  now  these 
repreaentatiTes  seek  to  make  Mr  Walker's  exe- 
'  outers  liable  for  Aie  snm  of  money  that  they  hare 
80  paid,  because  he  did  not  adyise  the  trastees 
to  proceed  against  one  of  theii  number  for  re- 
covery of  the  money.  There  are  no  means  of 
ascertaining  now  whether  he  gave  such  advice  or 
not,  nor  are  there  any  means  of  ascertaining 
whether,  if  he  had  given  it,  it  would  have  been 
followed.  But  these  points  are  of  no  importance, 
because  there  is  no  saeh  duty  laid  upon  an  agent 
for  trustees  to  watch  over  their  investments,  and 
to  give  them  good  counsel  when  the  investments 
become  dangerous.  That  is  the  duty  of  the 
trustees  themselves,  which  they  are  not  entitled 
to  delegate  to  their  agent,  and  for  the  due  per- 
formance of  which  he  is  not  responsible,  unless 
indeed  he  agrees  to  perform  work  which  is  pro- 
perly that  of  the  trustees.  If  an  agent  for  trus- 
tees is  bound  to  be  for  ever  looking  around  in 
order  to  ascertain  whether  any  of  the  debts  owing 
to  the  trust,  or  the  investments  upon  which  the 
trust  moneys  are  laid  out  are  in  an  onseonre  con- 
dition, then  in  like  manner  an  agent  for  any  client 
would  lie  under  the  same  responsibility.  There 
is  nothing  special  in  the  position  of  trustees  in 
regard  to  this  matter. 

"  It  was  admitted  that  there  was  no  precedent 
for  such  an  action  as  this,  nor  any  dictum  from 
the  bench  or  by  a  writer  of  authority,  and  conse- 
quently the  only  coarse  with  this  action  is  to 
dismiss  it." 

The  pursuers  reclaimed,  and  argued — The  loan 
to  Adam  Carror  was  clearly  an  improper  invest- 
ment for  the  trustees  to  hold,  for  two  reasons — 
(1)  personal  security  was  not  a  proper  security 
for  a  trust  investment,  and  (2)  the  loan  was  to 
one  of  the  trustees.  It  was  not  merely  an  im- 
prudent investment,  it  was  an  illegal  one  for 
trustees  to  hold.  A  person  who  was  selected  as 
the  law  adviser  of  trustees  was  bound  to  acquaint 
them  with  the  ordinary  rules  which  must  govern 
Oieir  action,  and  to  warn  them  that  certain 
investments  held  by  them  were  not  proper  in- 
vestments for  a  trust-estate,  and  that  they  held 
them  at  the  risk  of  becoming  personally  respon- 
sible for  loss  arising  therefrom.  One  of  the 
duties  of  the  law-agent  was  to  icgatber  the  estate. 
In  doing  so  it  was  clearly  his  duty  to  realise  such 
securities  as  it  was  illegal  to  hold.  If,  in  the 
presence  of  the  law-agent,  the  trustees  had  pro- 
posed to  make  an  improper  investment,  would  it 
not  have  been  his  duty  to  advise  them  as  to  the 
law  on  the  subject?  No  sound  distinction  could 
be  drawn  between  the  giving  of  bad  advice  and 
ttie  failure  to  give  sound  advice  where  the  law- 
agent  saw  the  trustees  to  be  in  error.  The  law- 
agent  accordingly  had  in  this  case  been  guilty 
of  a  neglect  of  duty,  and  the  defenders  were 
liable  to  make  good  the  loss  caused  to  the  pur- 
suers thereby—TJiM  v.  Meek,  July  20,  1888,  15 
B.  1088,  per  Lord  Mare  and  Lord  Shand,  1049- 
1051 ;  QuUd  v.  Olangow  Edveational  Endovrnientt 
Board,  July  16,  1887,  14  B.  944  ;  Maddnnon  v. 
MiOer'i  Trustee*,  August  7,  1888,  15  R.  (H.  of 
li.)  88 ;  Stewart  v.  M'Olure,  Naimith,  Brodie, 
A  Maefarlant,  July  22,  1887,  16  R.  (H.  of  L.)  1 ; 
Broumlie  v.  BroanUe't  Trutteet,  July  11,  1879, 
6  B.  1288 ;  M'Laren  on  Wills,  iL  320  ;  Lewin  on 
Tnisto  (6th  ed. )  260,  et  uq. 


The  respondents  argued — The  loss  had  not 
arisen  from  an  illegal  investment.  The  question 
before  the  trustees  was  the  sufficiency  of  Adam 
Ourror's  security.  Of  that  they  were  the  judges. 
There  was  here  no  averment  that  the  trustee 
were  ever  asked  for  bis  advice,  and  it  was  not  the 
duty  of  a  law-agent  to  trustees  to  volunteer  ad- 
vice unasked.  The  averments  of  the  pursuers 
were  incapable  of  proof.  No  one  could  tell  what 
would  have  been  the  result  of  the  law-agent's 
advice  had  he  given  it. 

At  advising — 

LoBD  FaiEsiDXNi — In  this  case  I  agree  with  the 
Lord  Ordinary.  The  trustees  of  the  late  Mr 
Kennedy  were  the  late  Mr  Adam  Curror  of  The  Lee 
and  his  brother  the  late  Mr  John  Curror.  In  com- 
pliance with  a  wish  expressed  by  Mr  Kennedy's 
settlement,  they  appointed  the  late  Mr  John 
Walker,  W.S.,  Edinburgh,  to  be  their  factor  and 
law-agent  As  the  averment  in  article  4  of  the 
condescendence  states  it,  "he  was  formally 
authorised  to  act  as  factor  and  law-agent  to  the 
trust."  The  explanation  of  his  duties  is  fami- 
liar, and  means  no  more  than  this,  that  he  was 
factor  and  law-agent  for  the  trustees — that  he 
was  employed  as  lawyer  by  them.  Now,  the 
duties  of  a  factor  and  law-agent  on  a  trust-estate 
are  perfectly  well  defined  aud  known  in  law,  and 
they  are  accurately  expressed  in  the  4th  article  of 
the  condescendence.  He  was  "  to  make  up  the 
trustees'  title  to  the  trust-estate,  and  to  do  what- 
ever might  be  necessary  for  the  confirmation  of 
the  executors,  and  in  regard  to  the  general 
management  of  the  estate,  aud  to  make  all  neces- 
sary payments  and  'disbursements  therefor," 
That  is  just  an  enumeration  of  the  ordinary 
duties  of  factor  and  law-agent.  The  estate 
consisted  of  a  very  large  stun  of  money  invested 
in  a  number  of  different  securities,  and  it  was  to 
be  held  by  the  trustees  for  a  considerable  period 
— until  the  beneficiary,  the  truster's  grand- 
nephew,  who  was  in  infancy,  attained  the  age 
of  twenty- one  years.  One  of  the  assets  of  the 
trust-estate  was  a  sum  of  £4000  owing  to  Mr 
Kennedy  by  Mr  Adam  Curror,  one  of  the  trus- 
tees. It  was  explained  by  the  pursuers  that  Mr 
Kennedy  had  frequently  during  the  fifteen  or 
twenty  years  prior  to  hia  death  advanced  con- 
siderable sums  of  money  to  Mr  Adam  Curror,  and 
in  December  1676  Curror  was  indebted  to  Mr 
Kennedy  in  £4000.  fie  granted  to  Mr  Kennedy 
a  bond  for  that  amount  dated  13  th  December 
1876,  and  he  gave  him  also  an  assignation  in 
security  of  certain  shares  in  the  City  of  Glasgow 
Bank,  and  of  certain  shares  in  the  Union  Bank 
of  Scotland.  It  is  added  in  condescendence  6 
that  it  wag  ' '  arranged  that  Mr  Kennedy  should  not 
intimate  the  assignation  of  the  said  bank  stock, 
and  he  wrote  a  letter  to  Mr  Adam  Curror  dated 
the  11th  December  1876,  undertaking  not  to  do 
so."  That  therefore  was  an  unsecured  debt, 
standing  upon  the  personal  credit  of  the  debtor 
Mr  Adam  Curror,  and  there  can  be  no  doubt  that 
it  was  not  a  proper  investment  for  the  trust- 
estate.  In  the  first  place,  it  was  dependent 
entirely  upon  the  personal  credit  of  the  debtor ; 
and  in  the  second  place,  it  was  a  debt  due  by  one 
of  the  trustees  to  a  trust-estate.  In  both  of  these 
particulars  it  was  not  an  investment  which  should 
have  been  kept  up.  Notwithstanding,  the  two 
trustees,   Mr  Adam  Onrror  being  himself   the 
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debtor  and  the  other  trastee  being  his  brother, 
thoaght  fit  to  keep  up  that  debt  as  a  proper  in- 
Testmant  for  the  estates,  or,  at  all  events,  they 
did  not  call  it  up  or  interfere  with  it.  The 
money  was  lost  in  consequence  of  Mr  Adam 
Ourror  being  a  partner  in  the  City  of  Glasgow 
Bank,  and  being  rained  by  the  failnre  of  that 
bank.  At  the  time  the  trustees  entered  upon  the 
management  of  the  estate  it  is  not  disputed  that 
Mr  Adam  Curror  was  a  perfectly  solvent  man,  in 
good  circumstances,  and  quite  able  to  meet  all 
his  liabilities.  In  consequence  of  the  loss  of  his 
money  Mr  John  Carror's  representatives  were 
found  liable  to  replace  the  sum  lost,  which,  with 
interest,  amounted  to  £3479, 18s.  lOd.,  and  that  is 
the  sum  now  sued  for :  and  they  bring  this  action 
forthepurpose  of  making  therepreseutatives  of  Mr 
John  Walker,  thefaotorandagent,  liable  to  the  trus- 
tees for  failnre  of  duty  on  his  part  towards  them. 
The  pursuers  of  course  represent  the  last 
solvent  trustee  who  made  that  investment,  or, 
rather,  who  kept  up  that  investment,  and  there- 
fore if  there  was  any  ground  of  liability  on  the 
part  of  Mr  Walker  to  his  clients,  the  trastees, 
it  is  not  disputed  that  the  pursuers  are  quite 
entitled  to  avail  themselves  of  that,  and  to  enforce 
liability  against  Mr  Walker.  But  the  question 
eomes  to  be,  what  was  the  nature  of  the  liability, 
or  whether  such  liability  existed  at  all  in  the 
circumstances?  The  trustees,  according  to  the 
statement  of  the  pursuers  in  the  6th  article  of 
the  condescendence,  applied  their  minds  to  the 
question  whether  that  money  should  be  called  up 
or  not,  because  they  say  that  ' '  the  Messrs  Ourror 
believed  that  the  security  for  the  said  loan  was 
ample  (and  in  fact  it  was  ample  until  the  failnre 
of  the  City  of  Glasgow  Bank  in  October  1878, 
when  Mr  Adam  Gnrror  was  ruined  as  after 
mentioned),  and  as  Mr  Adam  Ourror  was  paying 
6  per  cent,  upon  the  money,  it  is  believed  and 
averred  that  it  did  not  occur  either  to  him  or  to 
Mr  .Tohn  Ourror  that  there  was  any  necessity  for 
calling  up  the  loan,  especially  as  Mr  Kennedy 
had  himself  been  satisfied  with  the  security." 
One  cannot  read  that  averment  without  seeing 
that  it  was  not  a  matter  in  which  the  two  trustees 
did  absolutely  nothing,  or  failed  to  take  the 
matter  into  consideration.  On  the  contrary,  that 
averment  shows  that  the  trustees  did  consider  the 
matter,  and  believed  the  security  to  be  ample, 
which  indeed  it  was  at  the  time,  and  therefore 
they  oame  to  the  conclusion  that  there  was  no 
necessity  for  calling  up  the  loan.  There  cannot 
be  any  doubt,  I  suppose,  that  the  trustees  in  so 
acting,  acted  quite  wrongfully  and  in  breach  of 
their  trust.  But  then,  how  does  Mr  Walker  come 
in  as  a  party  liable  for  that  proceeding  ?  The 
averment  is  this — "The  Messrs  Curror  were  not 
lawyers,  and  they  trusted,  as  they  were  entitled 
to  trust,  to  Mr  Walker  to  keep  them  right  in 
matters  of  law,  Mr  Adam  Onrror  paid  the  inte- 
rest upon  the  loan  up  to  and  including  Whit- 
sunday 1878  to  Mr  Walker  as  factor  for  the 
trust.  Mr  Walker  gave  receipts  to  Mr  Adam 
Ourror  for  the  said  interest,  but  never  advised 
that  the  loan  should  be  paid  up.  Mr  Walker 
also  in  1877  paid  Mr  Adam  Curror  a  legacy  of 
£600  left  to  him  by  Mr  Kennedy  in  his  said  trust- 
disposition  and  settlement."  Of  course  it  natu- 
rally fell  to  Mr  Walker  as  factor  to  ingather  the 
annual  payment  of  interest,  and  therefore  lie 
neoessarUy  received  from  Mr  A'lam  Curror  the 


interest  upon  that  debt  of  £4000.  As  to  Mr 
Walker's  paying  the  legacy  of  £5O0  to  Mr  Adam 
Curror,  that  comes  to  no  more  than  this,  that  that 
was  a  legacy  which  the  trustees  had  to  pay  to  Mr 
Adam  Curror  as  a  legatee  of  Mr  Kennedy.  The 
payment  therefore  was  a  payment  by  the  trustees, 
although  as  a  matter  of  foot  the  cheque  may  have 
gone  through  the  hands  of  Mr  Walker.  There  is 
another  passage  in  the  earlier  part  of  the  same 
article  which  perhaps  I  ought  to  read — "Mr 
Walker,  however,  through  gross  and  culpable 
recklessness,  or  in  gross  neglect  and  breach  of 
his  duty,  failed  to  advise  Mr  Adam  Curror  or  Mr 
John  Curror  that  it  was  their  duty  as  trustees 
to  obtain  payment  of  the  said  loan."  Now,  was 
Mr  Walker  in  such  a  position  that  he  was  bound 
without  being  asked  to  volunteer  the  statement 
to  the  trustees  that  they  were  bound  to  call  up  the 
loan  ?  I  think  Mr  Walker  was  under  no  obliga- 
tion to  volunteer  such  advice.  The  law-agent  of 
a  trust  is  the  law-agent  of  the  trustees  no  doubt. 
They  employ  him  to  advise  them,  but  if  upon 
any  point  they  do  not  want  advice,  they  are 
not  bound  to  take  it,  and  if  they  do  not  ask  ad- 
vice the  law-agent  is  not  bound  to  volunteer  it. 
These  gentlemen  may  have  been  quite  oonsoions 
that  they  ran  considerable  risk  in  allowing  that 
loan  to  lie,  but  still  they  probably  thought  the 
risk  a  small  one  and  resolved  to  run  it.  They 
were  men  of  understanding  and  men  of  business, 
and  quite  capable  of  judging  on  a  matter  of  that 
kind.  The  fact  is  obvious  that  they  did  not  ask 
Mr  Walker's  advice.  If  they  did  that  would 
have  been  stated  as  a  matter  of  course.  The 
complaint  is  that  he  did  not  volunteer  it,  and 
that  I  think  he  was  not  bound  to  do. 

But  one  cannot  help,  in  a  case  of  this  Und, 
looking  at  the  record  to  see  what  would  b«  the 
nature  of  the  case  in  the  proof  if  one  were  allowed. 
All  the  parties  who  had  to  do  with  the  transaction 
in  question  are  dead.  Both  the  Currors  are  dead, 
Mr  Walker  is  dead,  and  the  clerk  who  aoted 
nnder  Mr  Walker  in  the  management  of  the 
estate  is  dead  also.  The  averment  of  the  pur- 
suer is  that  Mr  Walker  failed  to  give  the  trus- 
tees advice.  How  is  it  to  be  established  that  no 
verbal  communications  passed  between  the  tma- 
tees  aud  Mr  Walker  which  may  have  been  quite 
sufficient  to  discharge  any  such  duty  on  his  part  ? 
At  the  game  time,  I  may  say  there  seems  to  be 
no  reason  to  complain  of  the  pursuers'  delay,  but 
if  they  were  allowed  to  have  a  proof,  it  would  be 
a  proof  in  the  absence  of  every  human  being 
who  could  speak  to  the  facts.  It  would  there- 
fore be  a  proof  by  writings  only,  and  as  is  stated 
by  them  on  record  they  had  access  in  a  former 
action  "to  the  accoants,  papers,  and  minutes 
of  Mr  Kennedy's  trust."  If  that  be  so,  they  are 
in  a  position  to  aver  any  fact  appearing  on  the 
face  of  the  minutes  and  other  papers  relevant  to 
support  their  claim,  but  none  is  averred.  I  oan- 
not  therefore  help  feeling  some  oonfldenoe  in  the 
safety  of  the  jad<{raent  we  are  going  to  pro- 
nounce, from  the  circumstance  that  the  pursuers 
have  failed  to  find  anything  in  the  papers  of  the 
trust  relevant  to  support  their  claim. 

LoBD  MuBs — I  am  of  the  same  opinion  as  yoar 
Ijordship,  and  think  that  this  record  oontains  no 
relevant  ground  of  liability.  It  is  not  the  duty 
of  au  agent  of  trustees  to  set  about  examining 
the  securities  held  by  them,  unless  specially  em- 
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ployed  for  that  purpose,  or  to  advise  tbem  as  to 
part  of  the  securities  whether  they  should  be  re- 
tained.or  not,  unless  he  is  asked  for  his  advioe, 

IiOBD  Shanh — I  also  am  of  the  same  opinion. 
I  think  even  if  an  inquiry  were  to  be  allowed,  it 
is  quite  evident  that  the  pnrsaera  would  labour 
under  very  great  diffloulty  in  the  course  of  that 
inquiry.  Ten  or  eleven  years  have  elapsed  sines 
the  occurrences  with  regard  to  which  the  action- 
arises.  All  the  parties  —  the  two  Cnrrors, 
Walker  himself,  and  the  clerk,  who  acted  under 
Walker  in!  themanagement  of  this  estate — aredead. 
If  the  parties  got  to  the  stage  of  an  inquiry  there 
woold  be  a  great  deal  of  groping  in  the  dark  as  to 
the  facts.  There  wonld  be  a  question  as  to  what 
may  have  passed  between  the  Ourrorsand  Walker 
in  conversation,  and  it  appears  to  me  if  there 
was  oonveri>ation  between  them,  and  Walker  ex- 
plained the  law  on  this  matter  to  the  Currors, 
they  may  very  well  have  said  that  they  were  satis- 
fled  of  the  soundness  of  the  security,  and  that 
they  would  run  the  risk  of  holding  it. 

Undoubtedly  the  amount  of  difficulty  attend- 
ing the  inquiry  might  be  very  great,  but  I 
would  rather  take  the  case  on  the  assump- 
tion that  the  pursuers  can  prove  the  aver- 
ments they  make  on  record,  and  they  aver  that 
Mr  Walker  "through  gross  and  colpable  reckless- 
ness, oringrossneglectand  breachof  bisdatyfailed 
to  advise  Mr  Adam  Curror  or  Mr  John  Curror  that 
it  was  their  duty  as  trustees  to  obtain  payment  of 
the  said  loan,  or  that  the  security  upon  which  the 
money  stood  was  not  snch  as  trustees  were  en- 
titled to  hold  as  a  trust  investment." 

Now,  the  qnestion  is  whether  that  is  a  state- 
ment relevant  to  support  a  claim  for  damages, 
and  I  do  not  think  it  is  a  relevant  statement, 
even  if  it  were  proved  in  the  circumstances  as 
they  are  stated  on  record.  I  assume,  and  with 
no  difficulty,  that  the  investment  was  of  a  class 
not  allowed  in  the  cose  of  trust-estates.  I  assume 
that  not  only  was  it  of  that  <:la8s,  bnt  that  it  was 
peculiarly  objectionable  as  being  a  loan  to  one 
of  the  trustees  themselves.  I  assume  that  the 
tmstees  were  bound  within  a  reasonable  time  to 
realise  the  debt  due  by  Adam  Onrror,  and  that  if 
they  oontinued  to  hold  it  as  an  investment  they 
oould  only  do  so  by  a  breach  of  trust  for  which 
they  became  personally  responsible — that  is  to 
■ay,  I  assume  rather  more  than  the  Lord  Ordi- 
nary has  done  in  favour  of  the  pursuers,  for  the 
Lord  Ordinary  has  taken  it  only  to  have  been  an 
impmdent  investment,  whereas  I  agree  on  the 
oriticism  which  has  been  made  on  the  Lord  Ordi- 
nary's note,  that  it  was  more  than  an  imprudent 
investment,  that  it  was  an  investment  not  sanc- 
tioned but  condemned  by  our  law  ;  and  I  assnme 
further,  that  if  advice  or  information  bad  been 
asked  of  him  it  was  the  agent's  duty  to  tell  the 
trustees  of  the  character  of  the  investment,  and 
that  they  might  incnr  personal  responsibility  by 
holding  it.  Bnt  assuming  all  that,  I  see  nothing 
in  the  case  which  raised  on  his  part  the  dnty  of 
giving  advice.  If  be  had  been  asked  for  advice 
of  course  he  was  bound  to  know  the  law,  and  he 
wonld  no  doubt  have  advised  the  trustees  that 
this  investment  was  not  a  proper  one  for  them  to 
bold.  Brit  there  is  no  suggestion  on  record  that 
bis  advice  was  ever  asked,  and  the  question  comes 
to  be  whether  from  the  mere  relation  of  agent  and 
olient  a  dnty  of  this  kind  arises  to  give  advice 


when  advice  has  never  been  asked,  and  when  we 
may  perhaps  assume  it  was  not  wanted. 

All  that  is  alleged  here  is  a  general  appoint- 
ment as  factor  and  law -agent  "  to  make  up  the 
trustees'  title  to  the  trust-estate,  and  to  do  what- 
ever might  be  necessary  for  the  confirmation  of 
the  executors,  and  in  regard  to  the  general  man- 
agement of  the  estate,  and  to  make  all  necessary 
payments  and  disbursements  therefor."  There 
is  nothing  more  than  an  averment  that  Mr 
Walker  was  employed  as  agent  for  the  trustees, 
and  the  case  is  that  his  general  appointment  as 
agent  imposed  on  him  a  duty  to  go  over  the 
investments,  and  say  which  are  to  be  realised 
under  a  penalty  of  personal  responsibility  for 
failure. 

I  do  not  think  that  the  duty  of  a  law-agent 
goes  that  length.  Some  circumstances  most 
ocoar  to  create  snch  a  daty.  Either  the  subject 
of  the  propriety  of  the  investmenta  must  have 
come  up  for  diBoussion  or  his  advice  must  have 
been  asked,  or  some  circumstance  must  have 
occurred  to  impose  the  duty. 

An  illustration  was  given  in  the  argument 
from  what  was  said  to  be  an  analogous  case, 
namely,  the  proposal  of  an  investment  I  do 
not  think  that  any  argument  can  be  founded  on 
the  analogy  between  the  two  cases  for  this 
reason — When  we  are  dealing  with  the  qnestion 
of  the  liability  of  an  agent  for  not  having  given 
advice  as  to  an  investment  we  must  have  the 
whole  circumstances ;  we  must  know  whether 
the  trustees  looked  to  the  agent  for  advice,  or 
whether  the  subject  was  ever  talked  between 
them.  In  this  case  nothing  of  the  kind  is 
averred,  bat  it  is  said  that  although  the  Currots 
never  spoke  to  Walker  on  the  subject,  he  was 
bonnd  as  agent  to  volunteer  his  advice.  I  can- 
not carry  the  obligation  of  an  agent  that  length. 
I  do  not  think  such  an  obligation  arises  neces- 
sarily out  of  the  relation  of  agent  and  client,  and 
there  is  no  further  averment  here  than  an  aver- 
ment of  that  relation.  I  therefore  agree  with  the 
conclusion  to  which  the  Lord  Ordinary  has  oome. 

,     LoBD  kx>i.ts.  concurred. 

The  Court  adhered. 

Counsel  for  Pursuers — D.-F.  Mackintosh,  Q.O. 
—Low.     Agents — A.  P.  Pnrves  A  Aitken,  W.S. 

Counsel  for  Defenders  —  Moirhead  —  Blair, 
Agents— Blair  AFinlay,  W.S. 


Friday,  Deamber  21,  1888. 

FIRST    DIVISION. 

[Lord  Kinnaar,  Ordinary. 
CUNNINGHAM  V.  COLVILS,  LOWDKN,  & 
COMPANY. 
Ship — SeawortTtineu—  Charter-Party —  BxeepUon 
— '^Srrori  or  Negligence  of  Navigation." 

A  charter-party  exempted  the  owners  of  a 
steamship  from  liability  for  loss  arising  from 
"  the  act  of  Ood,  the  Queen's  enemies,  fire, 
and  all  and  every  other  dangers  and  aocidsnts 
of  the  seas,  rivers,  and  error  or  negligence 
of  navigation,  of  whatsoever  natoia  and  kin4 
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during  the  said  voyage. "  Before  starting  on 
a  retarn  voyage  from  a  foreign  port  the 
boilers  were  filled  with  muddy  water.  When 
she  was  at  sea  some  of  the  mud  clogged  the 
valves  of  the  water-gauge,  and  the  engineer, 
led  by  "  false  water"  in  the  gaage-glasa  into 
the  erroneous  belief  that  there  was  an  over 
supply  of  water,  shut  off  the  boiler  feeds. 
In  oonseqnenoe  the  water  was  reduced  so  low 
in  the  boiler  that  the  crowns  of  the  wing 
furnaces  collapsed,  with  the  result  that  the 
vessel  was  lost  through  the  failure  of  steam 
power. 

In  an  action   by  the  obarterers  against 

the  shipowners  for  damages  on  account  of 

the  loss  of  the  cargo,  the  Court  aisoUeied  the 

defenders,  in  respect  that  the  ship  was  lost 

through  "error  or  negligence  of  navigation" 

on    the  part  of    the  engineer  (1)  in    not 

"blowing  out"  the  muddy  water  after  the 

ship  got  to  sea,  which  it  was  proved  could 

have  been  done,  and  (2)  in  shutting  off  the 

boiler  feeds,  and  keeping  them  shut  off  till 

the  water  was  rednoeed  dangerously  low  in 

the  boiler. 

8hip  —  Charter-Pariy  —  Exeeptiont  —  Out   and 

Home  Voyage— Error  of  Navigation  during 

the  Voyage. 

By  a  charter-party  it  was  agreed  that  a 
steamship  should  proceed  to  a  port  in  Spain 
and  there  take  in  a  cargo,  and  the  shipowner 
was  exempted  from  liability,  inter  alia,  for 
loss  of  the  ship  through  "error  or  negli- 
gence of  navigation  .  .  .  during  the  said 
voyage." 

Opinion  (per  Lord  Shand)  that   if   the 

vessel  was   rendered   nnseaworthy   through 

"error  or  negligence"  on   the  part  of  her 

master  or  crew  in  the  port  of  lading  the 

shipowners  would  not  be  freed  from  liability 

on  account  of  her  lose  by  the  exceptions  in 

the  charter-party,  it  being  an  implied  term 

of  that  contract  that  the  ship  should  be 

seaworthy  at  the  time  she  left  with  her 

cargo. 

Vide  T7u  SetiUe  Sviphur  and  Copper  Company 

{Limited)  v.  Oovilt,  Louden,  <£  Company,  ante, 

vol.  XXV.  487,  and  16  E.  616. 

By  charter-party  dated  Olasgow,  2nd  Septem- 
ber 1886,  it  was  agreed  between  Oolvils,  Lowden, 
&  Company,  owners  of  the  steamship  "Ethel- 
wolf,"  and  J.  B.  Cunningham  junior,  merchant, 
Glasgow,  inter  alia — "  That  the  said  ship,  classed 
100  Al,  and  being  tight,  staunch,  strong,  well 
manned,  victualled,  equipped,  and  in  every  way 
seaworthy,  and  well  fitted  for  the  voyage,  shall, 
with  all  possible  speed,  sail  and  proceed  to 
Seville,  Spain,  and  after  being  well  and  suffi- 
ciently ballasted  with  ore  or  lead  if  required,  and 
not  sand  or  mud,  or  anything  which  may  be  pre- 
judicial to  the  cargo,  the  said  master  shall  take 
and  receive  on  board  the  said  ship,  from  the 
agent  of  the  said  charterer,  a  cargo  of  fruit,  say 
not  less  than  3000  H/chests  oranges,  or  other 
lawful  merchandise  which  the  said  charterer 
agrees  to  ship,  not  exceeding  what  she  can  safely 
stow  and  carry,  over  and  above  her  tackle, 
apparel,  provisions,  and  furniture.  .  .  .  The 
cargo  being  thus  loaded,  the  said  owner  engages 
that  the  said  ship  shall  proceed  therewith  with 
all  possible  speed  direct  to  one  of  the  under- 
noted  ports  (as  ordered  on  signing  bills  of  lading). 


and  there  deliver  the  said  cargo  at  the  place  and 
in  the  manner  directed  by  the  oonsigneee,  to 
whom-  the  ship  is  to  be  addressed.  .  .  .  The 
master  to  sign  bills  of  lading  at  any  freight  re- 
quired by  charterers,  but  without  prejudice  to 
this  charter-party.  .  .  .  Penalty  for  non-perform- 
ance of  this  agreement — Estimated  amount  of 
freight  (the  act  of  God,  the  Queen's  enemies, 
fire,  and  all  and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  error  or  negligence 
of  navigation,  of  whatsoever  nature  and  kind, 
during  the  said  voyage,  always  excepted)." 

The  "  Ethelwolf"  left  Swansea  on  20th  Novem- 
ber, and  arrived  at  Seville  on  27th  November 
1886.  The  agent  of  the  charterer  there  shipped 
on  board  her  3200  boxes  of  oranges,  for  which 
the  master  signed  a  bill  of  lading  in  the  following 
terms: — "Shipped  in  good  order  and  well  con- 
ditioned by  J.  S.  Macdougall,  in  and  upon  th^ 
good  ship  or  vessel  called  the  'Ethelwolf,' 
whereof  Oargill  is  master  for  the  present 

voyage,  and  now  lying  in  the  harbour  of  Seville, 
and  bound  for  Antwerp,  8200  boxes  best  Seville 
Ohina  oranges,  being  marked  and  numbered  as 
in  the  margin,  and  are  to  be  delivered  in  the  like 
good  order  and  condition  at  the  foresaid  port  of 
Antwerp,  act  of  God,  the  Queen's  enemies,  fire, 
and  all  and  every  other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation,  of  whatever 
nature  and  kind  soever  excepted,  unto  order  or 
to  assignees,  freight  for  the  said  goods,  as  per 
charter-party,  with  primage  and  average  accus- 
tomed. In  witness  whereof  the  master  or  purser 
of  said  ship  hath  affirmed  to  two  bills  of  lading 
of  this  tenor  and  date,  the  one  of  which  being 
accomplished,  the  other  one  to  stand  void." 

The  "Ethelwolf"  sailed  from  Seville  for  Ant- 
werp on  the  5th  December.  Shortly  after  leav- 
ing Seville  she  grounded  on  a  bank  on  her  way 
down  the  river  Guadalquiver,  where  she  remained 
about  an  hour.  On  getting  off  she  proceeded  to 
sea.  The  weather  was  fine  on  the  6th  and  7th, 
but  on  the  8th  it  began  to  blow  hard,  with  a 
high  sea.  About  half-past  four  on  that  after- 
noon the  crowns  of  the  wing  furnaces  of  the 
boiler  came  down,  and  the  engineer,  to  avoid  an 
explosion,  drew  the  fires.  Abont  two  honn 
afterwards  the  captain,  finding  the  vessel  wag 
being  driven  on  shore,  ordered  the  fires  to  be 
re-lighted,  which  was  done.  The  boiler,  hew- 
ever,  leaked  to  such  an  extent  that  sufficient 
steam  pressure  oould  not  be  got  up  to  keep  the 
vessel  off  shore,  and  after  an  ineffectual  attempt 
had  been  made  to  navigate  her  under  sail,  she 
and  her  cargo  were  lost  on  the  coast  of  Spain, 
near  Vigo,  on  the  afternoon  of  10th  December. 

In  October  1887  the  charterer  J.  U.  Cunning- 
bam  junior  raised  an  action  in  the  Sheriff  Court 
of  Lanarkshire  against  Oolvils,  Lowden,  &  Com- 
pany for  payment  of  £1636  in  respect  of  their 
failure  to  deliver  the  cargo  of  oranges. 

The  pursuer  averred,  inter  alia — "She  waa 
further  nnseaworthy,  in  respect  that  prior  to 
leaving  Seville  the  boiler  was  filled  with  exces- 
sively muddy  water.  Such  water  is  very  injuri- 
ous to  boilers,  and  apt  to  derange  the  boiler 
connections,  and  to  lead  to  injury  to  the  furnace 
crowns.  The  sails  were  eld  and  defective,  and 
insufficient  in  number,  and  no  spare  Iwils  were 
provided,  and  her  bridge-steering-gear  was  out 
of  order  and  useless. " 

The  defenders  in  answer  4  denied  these  atat*> 
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ments,  and  axplained  that  the  resael  was  in  all 
leapeota  seaworthy  when  she  left  Seville.  Her 
loss  was  due  to  perils  of  the  sea,  or  to  error  and 
negligence  in  navigation,  or  to  both  of  these 
aaaaes  oombined. 

The  paraner  pleaded — "  (2)  Said  goods  having 
been  lost  in  oonseqaenoe  of  the  nnseaworthiness 
of  the  '  Ethelwolf  when  she  sailed  on  the  voyage 
in  qaestion,  decree  should  be  granted  as  craved. " 

The  defenders  pleaded— "(2)  The  loss  of  the 
'Ethelwolf  having  been  dae  ts  oanses  falling 
Tinder  the  exceptions  specified  in  said  charter- 
party,  the  defenders  onght  to  be  assoilzied." 

The  defenders  appealed  to  the  First  Division  of 
the  Conrt  of  Session,  and  their  Lordships  of  con- 
sent appointed  the  oanse  to  be  tried  withoat  a 
jury,  and  remitted  to  Lord  Kinnear  to  proceed 
therewith. 

The  evidence  consisted  partly  of  evidence  tslcen 
in  the  action  at  the  instance  of  the  Seville  Sul- 
phur k  Copper  Company  (Limited)  against  Col- 
Tils,  lA>wden,  A,  Company,  and  partly  of  addi- 
tional evidence  taken  in  the  present  case.  It  is 
examined  in  detail  in  the  opinions  of  Lord  Adam 
and  Lord  Shand.  The  material  facts  held  to  be 
established  were  as  follows — The  boiler  of  the 
'Ethelwolf  was  filled  with  muddy  water  from 
the  river  Ouadalqniver  about  thirty-six  hours  be- 
fore she  started  from  Seville.  It  was  the  regu- 
lar practice  of  steamers  like  the  '  Ethelwolf '  to 
All  their  boilers  with  river  water  not  only  in  the 
Goadalqaiver  but  in  other  rivers  of  the  same 
ebaraeter,  such  as  the  Seine  and  the  Garonne. 
While  proceeding  down  the  river  froni  Seville 
the  vessel  took  the  ground  on  a  mud  bank.  In 
the  course  of  an  honr  she  was  got  off,  and  a 
small  quantity  of  water  was  taken  in  to  re-pla«e 
the  loss  occasioned  in  the  effort  to  float  the 
steamer.  The  tide  was  running  up  the  river  at 
the  time.  At  sea  on  the  morning  of  the  8th  De- 
cember the  valves  of  the  water-gauge  got  clogged 
with  mud,  and  the  glass  consequently  showed 
■false  water.'  The  engineer,  misled  by  the 
appearance  of  the  glass  into  the  belief  that  there 
was  an  over-supply  of  water,  shut  off  the  feeds, 
and  kept  them  shut  off  till  the  water  got  so  low 
in  the  boiler  that  the  crowns  of  the  wing  fur- 
naces were  bared,  and  were  consequently  so 
over-heated  that  they  collapsed.  Taking  it  as 
proved  that  the  mud  which  led  to  the  loss  of  the 
vessel  was  taken  in  when  the  boiler  was  filled 
with  muddy  water  at  Seville  (and  the  majority  of 
the  Conrt  inclined  to  that  view),  it  was  also 
proved  that  that  muddy  water  oonld  have  been 
blown  out  by  a  method  well  known  to  engineers 
when  the  vessel  got  to  sea. 

The  Lord  Ordinary  (Einkeab)  on  17th  Feb- 
ruary 1888  pronounced  the  following  interlooa- 
tor — "  Decerns  against  the  defenders  and  appel- 
lants for  the  sum  of  £1536,  with  interest  at  the 
rate  of  6  per  cent  per  annum  from  the  tenth  day 
of  December  1886  until  payment :  Finds  the  de> 
fenders  liable  in  expenses,  &o. 

"  Opinion. — This  is  an  action  against  a  ship- 
owner for  damages  for  failure- to  deliver  a  cargo 
shipped  at  Seville  on  board  the  defenders'  steam- 
ship '  Ethelwolf. '  The  contract  is  contained  in 
a  charter-party,  by  which  it  is  stipulated  that  the 
penalty  for  non-performance  shall  be  '  the  esti- 
mated amount  of  freight,  the  act  of  God,  the 
Queen's  enemies,  and  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers, 


and  errors  or  negligence  of  navigation  of  what- 
soever nature  and  kind  during  the  voyage  always 
excepted,'  and  the  only  question  is  whether  the 
defenders  have  proved  that  the  loss  of  their  vessel 
and  their  cargo  was  due  to  one  or  other  of  these 
excepted  causes. 

"The  '  Ethelwolf '  sailed  from  Seville  on  the 
3rd  of  December  1886.  On  the  afternoon  of  the 
8th,  while  she  was  off  the  coast  of  Spain,  and  in 
very  rough  weather  the  crowns  of  the  furnaces 
were  found  to  be  sinking,  and  the  engineer  con- 
sidered it  necessary  to  draw  the  fires  in  order  to 
prevent  an  explosion  of  the  boiler.  But  the  ship 
could  not  make'  headway  under  sail,  and  aa  the 
only  means  of  keeping  her  off  shore  the  master 
ordered  steam  to  be  got  up,  while  the  boiler  was 
not  yet  cod  enough  to  allow  of  its  being  filled 
with  cold  water  without  injury.  The  boiler  was 
filled  accordingly  by  pumping  water  from  the 
sea,  and  the  natural  effect  of  that  operation  was 
to  cause  serious  leakage,  so  that  it  was  found  im- 
possible to  get  up  steam  enough  to  work  the 
engines.  The  ship  drifted  towards  the  shore, 
and  ultimately  went  on  the  rooks,  and  was  aban- 
doned by  the  master  and  crew,  and  became  a 
total  loss. 

"In  these  circumstances  there  can  be  no  ques- 
tion that  the  loss  was  caused  by  a  peril  of  the 
sea  in  the  ordinary  sense  of  these  words,  and  it 
has  been  decided  by  the  House  of  Lords  in  the 
case  of  the  '  Xaniko,'  L.B.,  12  App.  Cas.  603, 
that  the  words  must  have  the  same  meaning  in  a 
contract  of  affreightment  as  in  any  other  mari- 
time instrument.  But  that  decision  does  not 
affect  the  general  rule  that  a  stipulation  for  ex- 
emption from  the  enumerated  risks  will  not  re- 
lieve the  shipowner  of  bis  obligation  to  provide  a 
ship  that  shall  be  seaworthy,  and  in  every  way 
well  fitted  for  the  voyage  which  he  engages  that 
he  shall  perform.  Nor  does  it  alter  the  rule  that  if 
he  fails  to  deliver  the  cargo  the  harden  lies  npon 
him  to  prove  that  his  failure  is  attributable  to  a 
cause  for  which  he  is  not  responsible  under  bis 
contract.  The  defenders  therefore  must  prdve 
that  the  failnre  of  the  boiler  which  occasioned 
the  loss  of  the  ship  was  attributable  to  causes 
arising  subsequently  to  the  departure  of  the  ship 
from  Seville.  If  it  was  attributable  to  the  negli- 
gence during  the  voyage  of  persons  in  their  em- 
ployment, they  will  not  be  responsible,  because 
they  have  expressly  stipulated  that  they'incur  no 
liability  for  the  consequences  of  such  negligence. 
But  if  it  is  to  be  ascribed  to  anything  in  the  con- 
dition of  the  boiler  before  the  sailing  of  the 
ship,  the  ship  was  not  seaworthy,  because  owing 
to  the  state  of  her  boiler  she  was  not,  to  use  the 
language  of  Lord  Cairns  in  the  case  of  Steel  t. 
The  atate  Line  Steamthvp  Company,  '  in  a  condi- 
tion to  encounter  whatever  perils  of  the  sea  a  ship 
of  that  kind,  and  laden  in  thatway,mightbe  fairly 
expected  to  encounter'  npon  the  voyage  she  was 
required  to  perform. 

"The  evidence  as  to  the  condition  of  the 
boiler  before  the  departure  from  Seville  is  not 
altogether  satisfactory.  There  is  evidence  that 
the  tubes  were  leaking,  and  also  that  a  dan- 
gerous crust  or  scale  might  have  been  deposited, 
which,  if  it  existed  when  the  ship  came  into  har- 
bour at  Seville,  was  not  removed  before  she 
sailed  on  the  voyage  in  question.  On  the  other 
hand,  there  is  evidence  that  the  leakage  was  not 
greater  than  might  reasonkbly  be  expected,  and 
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not  soffioient  to  afFeot  the  soundness  of  the 
boiler,  and  that  the  ship  had  not  -tteen  long 
enough  at  sea  since  the  last  occasion  when  the 
boiler  was  sealed  to  allow  of  a  fresh  accumnla- 
tiou  of  salt  water  crust.  But  there  was 
another  sonrce  of  danger  on  which  the 
pnrHuer  lays  greater  stress.  The  boiler  was 
filled  with  muddy  water  from  the  Gnadalquiver, 
and  this  is  said  to  have  been  done  so  long  bi^fore 
the  departure  of  the  ship  that  the  mud  bad  time 
to  settle  in  the  bottom  of  the  boiler,  so  that  it 
could  not  be  got  rid  of  by  blowing  off  the  mnddy 
water  at  sea,  as  might  have  been  done  if  the  mad 
had  still  been  held  in  suspension,  and  re-filling 
the  boiler  with  water  from  the  sea.  The  evidence 
at  the  time  when  the  boiler  was  filled  is  not  satis- 
factory, but,  accoriling  to  the  only  witness  who 
speaks  to  the  time,  it  was  done  on  Friday  even- 
ing, and  the  ship  did  not  sail  till  Sunday  morning. 
If  this  evidence  is  correct  the  mud  was  in  the 
boiler  for  thirty-six  hours  before  the  ship  sailed, 
snd  the  defenders,  npon  whom  the  burden  lies, 
are  not  in  a  position  to  dispute  the  accuracy  of  a 
statement  which  they  might  have  disproved,  if 
it  is  erroneous,  by  the  evidence  ot  their  engineer. 
The  theory  is  that  the  mnd  having  settled,  so 
that  it  could  not  be  cleared  ont  at  sea,  was  after- 
wards set  in  motion  by  the  rolling  of  the  ship  ;  ' 
that  it  would  naturally  settle  on  the  heated  sur- 
face of  the  furnace  crowns,  and  by  preventing 
the  transmission  of  heat  would  ultimately  cause 
the  crowns  to  collapse.  The  defenders  make 
three  separate  points  in  answer  to  this  hypothesis 
— First,  that  if  there  was  mnd  in  the  boiler  it 
must  have  been  taken  in  during  the  voyage,  be- 
cause the  ship  took  the  ground  in  going  down 
the  river,  a  certain  quantity  of  steam  was  lost  in 
getting  her  off,  and  fresh  water  was  taken  in  to 
supply  the  deficiency,  while  the  propeller  was 
working  and  necessarily  stirring  up  the  mnd ; 
secondly,  that  the  boiler  shonid  have  been  cleared 
of  the  muddy  water  when  the  ship  got  to  sea,  and 
if  this  were  not  done,  any  mischief  arising  from 
the  presence  of  mud  must  be  ascribed  to  negli- 
gence during  the  voyage ;  and  thirdly,  that  if  the 
mud  were  set  in  motion,  as  the  pursuer  snggests, 
it  would  have  settled  on  the  crown  of  the  centre 
furnace,  which  is  lower  than  the  other,  and  not 
npon  the  side  furnaces  which  alone  collapsed. 
It  does  not  appear  to  me  that  these  answers  are 
satisfactory.  The  opinion  ot  the  experts  exa- 
mined for  the  defenders  as  to  the  probability  of 
mud  being  taken  in  while  the  ship  was  aground 
is  not  given  with  snfiScient  reference  to  the  facts 
in  evidence.  The  contrary  opinion  is  that  the 
mnd  stirred  by  the  propeller  must  have  been 
carried  away  from  the  pumps  by  the  tide  which 
was  running  up  the  river,  and  this  does  not  ap- 
pear to  me  to  be  effectually  displaced  by  the  evi- 
dence for  the  defenders.  But  farther,  the 
quantity  of  water  taken  in  on  this  occasion  was 
Tery  small  in  proportion  to  the  contents  of  the 
boiler,  and  if  it  had  contained  any  considerable 
proportion  of  mud  this  must  probably  have  been 
detected  at  once  by  the  presence  of  mud  in  the 
gauge-glass,  whereas  the  gauge-glass  was  clear 
for  the  first  two  days,  and  only  showed  mnd  on 
the  morning  of  the  8th  of  December.  The 
objection  that  the  boiler  might  have  been  cleared 
at  sea  does  not  meet  the  pursuer's  case,  if  it  is 
otherwise  well  founded,  because  this  operation 
poold  not  have  been  performed  if  the  mud  had 


already  had  time  to  settle  before  the  ship  sailed. 
The  third  objection  does  not  appear  to  me  to 
be  established,  because  while  there  is  a  conflict 
of  skilled  opinion  on  the  subjeet  the  evidence  of 
the  defenders'  witnesses  comes  to  no  more  than 
this,  that,  other  things  being  equal,  the  mnd 
would  have  a  tendency  to  settle  upon  the  centre 
furnace  crown  rather  than  upon  the  others.  But 
whether  in  the  particular  case  it  would  adhere  to 
one  rather  than  another,  or  bring  down  one 
sooner  than  another  of  the  crowns  to  which  it 
did  adhere,  might  depend  to  a  material  extent 
npon  the  anteoedint  condition  of  the  Tarions 
furnace  crowns,  as  to  yhich  there  is  no  satisfac- 
tory evidence. 

"But  it  is  a  more  material  consideration  that 
the  pursuer  is  not  required  to  establish  the  cause 
to  which  the  accident  must  be  ascribed.  They 
have  suggested  a  probable  cause.  Bnt  it  is  not 
enough  for  the  defenders  to  show  that  the  oaosa 
so  suggested  has  not  been  Bu£Sciently  proved. 
The  fact  is  that  their  boiler  failed,  and  the  infer- 
ence is  that  when  the  ship  sailed  it  was  not  in  a 
fit  conditidn  for  the  voyage,  unless  they  can 
prove  by  afBrmative  evidence  that  the  failure  is 
to  be  ascribed  to  some  specific  cause  arising  dur- 
ing the  voyage.  I  think  there  is  no  evidence 
sufilcient  to  displace  the  inference  arising  from 
the  fact  of  the  failure.  Theouly  cause  suggested 
by  the  defenders  is  that  the  engineer  by  an  error 
of  judgment  shut  off  the  feed,  and  so  allowed  the 
water  to  evaporate  without  supplying  the  place 
of  what  was  lost  The  opinion  of  the  experts 
examined  for  the  defenders  npon  this  point  pro- 
ceeds upon  the  assumption  that  the  feed  was  en- 
tirely shut  off  for  a  period  of  four  hours.  Bat 
there  is  no  evidence  for  this.  The  only  evidence 
tending  to  prove  it  is  that  of  the  engineer 
William  Thomson.  His  evidence  is  not  in  my 
opinion  satisfactory.  But  he  does  not  say,  and 
there  is  nothing  else  in  the  evidence  to  prove, 
that  the  feed  was  shut  off  for  the  time  that  it  is  in- 
dispensable to  support  the  defender's  theory. 

"  On  the  whole,  therefore,  I  am  of  opinion 
that  they  have  not  explained  by  any  satisfactory 
evidence  the  failure  of  the  boiler,  which  nn- 
doubtedly  was  the  direct  cause  of  the  loss  of  the 
ship,  and  therefore  that  they  have  failed  to  prove 
that  their  ship  was  seaworthy  when  she  sailed 
from  Seville. 

"  I  do  not  think  it  proved  that  she  was  nnsea- 
worthy  in  any  other  respect  except  from  the 
condition  of  her  boiler.  But  in  the  view  I  have 
taken  it  is  unnecessary  to  examine  the  evidence 
upon  other  points  in  detail. " 

The  defenders  reclaimed,  and  argued  —  The 
contract  here  was  contained  in  the  charter-party 
and  the  bill  of  lading  taken  together,  and  not  in 
the  bill  of  lading  only — Scrutton  on  Charter-Par- 
ties,  83.  "  Errors  or  negligence  of  navigation  " 
were  therefore  within  the  exceptions.  The  otm$ 
ot  proving  that  the  vessel  left  Seville  in  an  nn- 
sea worthy  condition  was  in  the  pursuer.  Assmn- 
ing  that  the  owners  were,  in  the  first  place, 
bound  to  account  for  non-delivery  of  the  cargo, 
the  onu$  was  shifted  by  the  fact  that  the  vessel 
had  admittedly  been  wrecked,  and  therefore 
prijna  facte  lost  by  a  peril  of  the  sea.  It  now 
lay  with  the  charterers  to  prove  that  the  loss  was 
dne  to  a  caase  for  which  the  shipowner  was  re- 
sponsible. In  Steel  A  Oraig'i  case  the  onus  was 
aastiffled  all  through  to  be  on   the  ohartem— 
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Moe$  MoUvre  A  Tromp  t.  Leith  A  Amtterdam 
Shipping  Company,  July  6,  1867,  6  Maoph.  988  ; 
^»on  T.  Wilton,  March  6,  1816,  1  Starkie,236: 
Poekup  ▼.    Thamet  Inmrance  Company,    May 
16,  1878.  Ii.K.,  8  Q. B.  DIt.  5a4  ;  Ctedi  t.  General 
Steam  Ifavigation  Company,  November  9,  1867, 
li.B.,  8  C.P.  14;  Bell'B  Com.  i.  (7tU  ©d.)  597- 
663-664.        Oa    the    evidence,    the    defender's 
theory  of  the  cause  of  the  accident,  namely,  that 
the  water  had  been  allowed  to  get  too  low  in  the 
boiler,  was  far  more  probable  than  the  pursuer's. 
If  it  were  held  that  the  defender's  theory  was 
the  true  one,  then  the  loss  of  the  ship  was  due  to 
an  "  error  of  navigation,"  because  the  lownessof 
tiie  water  in  the  boiler  had  been  caused  by  the 
engineer's  shutting  off  the   feeds.     Further,  it 
was  not  proved  that  the  mud  which  led  to  the 
accident  by  clogging  the  valves  of   the  water- 
gauge,  and  so  misleading  the  engineer  as  to  the 
amount  of  water  in  the  boiler,  wa!s  taken  in  at 
Seville.     On  the  contrary,  it    was   much  more 
likely  to  have  been  taken  in  when  the  vessel 
grounded  on  the  bank  on  its  way  to  the  sea.      If 
this  were  held  to  be  so,  the  loss  was  due  to  a 
"  peril  of  the  sea. "    "  Perils  of  the  sea  "  were  to 
be  oonstrned  in  the  same  way  in  charter-parties 
as    in    contracts   of    marine   insurance.      The 
''  Inehmaree,"  3n\y  14,  1887.  12  App.  Gas.  484  ; 
the  "Xant/w,"  Julv  14,  1887,  12  App.  Gas.  503; 
the  "  J nchrhona," 'inly  14,  1887,  12  App.  Gas. 
618.     Assuming  that  the  pursuer's  view  of  the 
accident    was  proved,  namely,    that    the   mud 
taken  in  at  Seville  subsequently  caked  on  the 
crowns  of  the  wing  furnaces,  and  so  caused  them 
to  get  overheated  and  to  collapse,  the  owners 
were  still  not  liable,  as  the  taking  in  of  danger- 
ously muddy  water  was  "an  error  of  naviga- 
tion."   These  terms  were  the  same  as  ' '  improper 
navigation,"  and  included  any  error  on  the  part 
of  master  or  crew,  (which  resulted  in  the  ship 
not  completing  her  journey  in  safety.     The  words 
•'  during  the  voyage  "  in  the  charter-party  could 
not  prevent  the  exceptions  applying  to  a  period 
when    the  preparations   for  starting  had  com- 
menced —  Garmie?iael  v.    Liverpool   Indemnity 
Attoeiation,  May  19, 1887,  L.B.,  19  Q.B.  Div.  242 ; 
Oood  V.  London  Protecting  Attoeiation,  June  23, 
1871,  Ii.B.,   6   O-P.    663;  the    "  Warkwortfi," 
June  28,  1884,  Ii.R.,  9    Prob.  Div.    146  ;  the 
"OUnfniin,"  March  31,  1885,  L.K.,  10  Prob. 
Div.   103.     What  was  the   "  voyage  "  here,  and 
where  did  it  begin  ?    The  vessel  was  chartered 
to  make  an  out-and-home  voyage,  and  the  voy- 
age began  at  Swansea.     It  was  dear  that  the 
shipowner  was  bound    to  furnish  a  seaworthy 
ship  there,  and  it  could  scarcely  be  doubted  that 
if  the  vessel  had  been  wrecked  in  a  storm  on  the 
way  to  Seville  the  owners  would  have  been  pro- 
tected by  the  sxception  in   the  charter-party — 
Scmtton  on  Charter-Parties,  67  ;  Evdion  v.  Ilitt, 
May  27,   1874,   43    L.J.,    C.P.    273;    Bruce  v. 
IfieoloptUo,  yiay  SO,   1855,  Hnr.  &  Gord.  Rep., 

11  Exch.  129  ;  NeUon  v.  DaJil,  August  8,  1879, 

12  Oh.  Div.  568.  But  supposing  the  words 
"during  the  voyage  "had  the  restrictive  effect 
contended  for  by  the  pursuer,  the  danger  from 
the  presence  of  muddy  water  in  the  boiler  could 
have  been  obviated  by  that  water  being  blown 
out  when  the  vessel  got  to  sea.  The  method  of 
doing  so  was  familiar  to  engineers,  and  the  fail- 
ure to  take  this  precaution  was  an  "error  of 
navigation."    The  facts  relied  on  as  constituting 


unseaworthiness  in  Steel  db  Craig't  case  were  of 
quite  a  different  character  from  thoee  here. 
There  the  source  of  danger  could  not  have  been 
easily  removed,  yhereas  in  this  case  it  conld 
have  been.  This  and  the  difference  of  the  two 
contracts  distinguished  the  two  cases  from  one 
another.  As  to  the  alleged  defect  in  the  sails, 
the  pursuer's  averment  was  not  proved,  and  the 
best  of  sails  could  not  have  saved  the  vessel  in 
the  actual  circumstances  of  the  case. 

The  pursuer  aud  respondent  argued — The  de- 
fenders had  failed  to  deliver  the  cargo,  and  so 
the  onus  lay  primarily  on  them  to  account  for 
thair  failure.    Admitting  that  they  had  discharged 
that  onut  by  showing  that  the  vessel  had  been 
wrecked,  and  had  thus  prima  fade  been  lost  by 
"peril  of  the  sea,"  the  onus  was  again  shifted 
when  it  was  proved  that  the  offidal  cause  of  the 
loss  was  a  breakdown  of  the  steam  power,  and  it 
remained  with  the  defenders  to  prove  that  the 
breakdown  was  due  to  "  an  error  or  negligence 
of  navigation."     This  they  had  failed  to  do — 
Williame  v.  Dobbie,  June  29,  1884,  11  B.  982. 
The  weight  of  the  evidence  supported  the  pur- 
suer's   theory   of   the   cause   of   the    accident, 
that   it  was  due  to  the  formation  of  a  muddy 
cake    on   the    furnace    crowns.     Bat   whether 
the  pursuer's  or  the  defenders'  theory  was  the  true 
one,  the  loss  of  the  vessel  was  due  to  the  presence 
of  mud  in  her  boiler,  and  it  was  much  more  likely 
that  that  mud  had  been  taken  in  at  Seville,  when 
the  boiler  was  filled,  than  during  the  short  time 
while  the  vessel  was  on  the  bank.    It  was  further 
argued  by  the  defenders  that  even  if  the  mud 
which  did  the  damage  was  taken  on  board  at 
Seville,  still  that  was  an  "error  of  navigation." 
But  it  was  not  an  error  "during  the  voyage." 
That  had  been  already  decided  in  the  case  of  The 
Seville  Sulphur  and  Copper  Company's  case,  ante, 
vol.  XXV.,  437,  15  B.  616.     As  the  charter-party 
was  imported  into  the  contract  by  reference  in  the 
bill  of  lading,  these  words  were  part  of  the  con- 
tract, and  the  voyage  must  be  that  for  which  they 
were  then  preparing.    In  the  case  of  Bruee  v. 
Nicolopulo  the  vessel  at  the  time  she  was  seized 
was  under  the  charterers'  orders.      And  though 
several  of  the  other  cases  on  this  point  amounted 
to  this,  that  where  a  shipowner  had  undertaken 
to  go  to  a  port  for  goods,  and  was  prevented  by 
an  excepted  cause,  he  would  be  excused,  that  did 
not  solve  the  question  whether  the  shipowner  when 
he  came  to  the  port  of  lading,  and  granted  bill  of  lad- 
ing, was  absolved  from  his  obligation  to  provide  a 
sea-worthy  ship.    None  of  the  cases  quoted  by  the 
pursuer  at  all  touched  the  question  whether  the 
shipowner  would  be  liable  for  accidents  in  the 
port  of  loading — Worm*  v.  Storey,  November  23, 
1855,  n  Exch.  H.   &  G.'s  Bep.  427;    Cohn  t. 
Dnvidson,  February  9,  1877,  2  Q.B.  Div.  455; 
Smith  V.  Darl  <fc  Son,  November  28,  1884,  14 
Q.B.  Div.  105.     If  the  pursuer  was  right  the 
vessel  started  on  her  voyage  with  a  dangerous 
amount  of  mud  in  lier  boiler.     That  mud  could 
not  have  been  blown  out  when  the  vessel  got  to 
sea,  as  it  had  had  time  to  harden  before  steam 
was  got  up,  and  when  the  rolling  of  the  vessel 
showed  mud  the  weather  was  too  rough  for  the 
operation  of   "blowing  out"  the  boiler.      The 
vessel  therefore  left  Seville  in  an  unseaworthy 
condition.     This  case  was  a  fortiori  of  Steel  dk 
Craig.    Any  difference  in  the  two  contracts  was 
to   the  advantage  of  the  pursuer's  argument- 
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SUA  A  Craig  ▼.  BtaU  Lin«  BUamthip  Company, 
July  20, 1877,  4  B.  667  (H.  of  L.)  103 ;  KopUof  v. 
Fflwn,  Pebrnary  23, 1876,  L.R.  1  Q.B.  DW.  377  j 
TatUriaiX  ▼.  Jfational  Sieamtkip  Company,  MarcLi 
11,  1884,  L.B.  12  Q.  B.  Civ.  297;  Arnold  on 
Marine  Insurance,  660.  et  teg.  Taking  the  defen- 
detB'  theory  of  the  cause  of  tlie  breakdown  to  be 
th«  true  one,  the  loss  of  the  ship  oould  not  fairly 
be  said  to  be  due  to  an  "error  or  negligence  of 
navigation."  All  that  could  be  required  of  the 
engineer  .was  ordinary  skill  and  care.  If  he  was 
naturally  deceived  by  the  choking  of  the  gauge- 
glass,  and  ao  led  to  cut  off  the  feeds,  with  the 
result  that  the  furnace  crowns  collapsed,  that  was 
not  "error  or  negligence  of  navigation  "  in  the 
sense  of  the  contract.  Farther,  if  the  vessel  had 
been  furnished  with  a  supply  of  good  sails  she 
would  have  been  able  to  keep  off  shore.  The 
freighters  were  entitled  to  the  chance  that  if  the 
steam  power  failed  the  ship  might  be  got  off  by 
sail — Arnold  on  Marine  Insurance  (Cth  ed.)  673. 

At  advising — 

LoBD  Adah — This  is  an  action  brought  by  the 
charterer  of  the  steamship  ' '  Ethelwolf  "  against 
the  owners  for  payment  of  the  sum  of  £1636  in 
respect  of  their  failure  to  deliver  a  cargo  of 
oranges  shipped  by  the  charterer  on  board  the 
steamship  at  Seville. 

By  charter-party  entered  into  between  them, 
of  date  2nd  September  1886,  it  was  agreed  that 
the  said  ship  being  tight,  staunch,  strong,  well- 
manned,  victualled,  equipped,  and  in  every  way 
seaworthy  and  well  fitted  for  the  voyage, 
should,  with  all  possible  speed,  sail  and  proceed 
to  Seville,  Spain,  and  that  the  master  should  take 
and  receive  on  board  the  said  ship  from  the 
agent  of  the  charterer  a  cargo  of  fruit,  say  not 
less  than  3000  H/chests  oranges. 

It  was,  further,  thereby  agreed  that  the 
master  should  sign  bills  of  lading  at  any  freight 
required  by  charterer,  but  without  prejudice  to 
the  charter-party. 

The  charter-party  further  contained  a  clause 
in  these  terms — "Penalty  for  non-performance 
of  this  agreement,  estimated  amount  of  freight, 
the  Act  of  God,  the  Queen's  enemies,  fira  and  all 
and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  error  or  negligence  of  naviga- 
tion of  whatsoever  nature  and  kind  during  the 
said  voyage  always  excepted. " 

The  vessel  left  Swansea  on  the  20th  Novem- 
ber, and  arrived  at  Seville  on  the  27th  Novem- 
ber 1886.  She  then  shipped  3200  boxes  of 
oranges,  for  which  on  4th  December  the  master 
signed  a  bill  of  lading,  which  bore  that  the  said 
oranges  were  to  be  delivered  at  the  port  of 
Antwerp— "Act  of  Ood,  the  Queen's  enemies, 
fire,  and  all  and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation  of  what- 
ever nature  and  kind  soever  excepted." 

It  will  be  observed  that  the  bill  of  lading  does 
not  except  "error  or  negligence  of  navigation 
of  whatever  nature  or  kind  during  the  voyage  " 
as  the  charter-party  does,  but  it  was  not  dis- 
puted by  the  charterer  that  he  was  bound 
by  the  clause  of  exception  as  contained  in  the 
charter-party. 

The  vessel  sailed  from  Seville  on  her  voyage  to 
Antwerp  on  the  morning  of  the  5th  December. 
Seville  is  on  the  river  Guadalquiver,  about  sixty 
miles  from  the  sea.    About  an  hour  after  leav- 


ing Seville  the  vessel  grounded  on  a  bank  in  the 
river,  where  she  remained  about  an  hoar,  more 
or  less.  On  getting  off  she  proceeded  on  her 
voyage,  and  got  to  sea  on  the  same  evening. 
The  weather  was  fine  during  the  6th  and  7th, 
and  all  went  well,  but  on  the  8th  it  began  to 
blow  hard  with  a  very  high  sea.  About  4  -30  oa 
the  afternoon  of  that  day  the  crowns  of  th« 
wing  furnaces  of  the  boiler  came  down.  When 
this  occurred  the  engineer,  to  prevent  an  ex- 
plosion, drew  the  fires.  The  captain,  finding 
"the  ship  was  being  blown  on  a  lee  shore,  ordered 
the  fires  to  be  re-lighted.  The  engineer,  accord- 
ingly, about  6  '30  re-filled  the  boiler  with  water 
from  the  sea  and  re-lighted  the  fires.  The 
boiler,  however,  leaked  to  such  an  extent  that 
sufficient  steam  pressure  could  not  be  main- 
tained to  prevent  the  vessel  from  being  driven 
on  shore,  and  she  and  her  cargo  were  lost  on 
the  coast  of  Spain,  near  Vigo,  on  the  afternoon 
of  10th  December.  There  is  no  question  that 
the  vessel  was  wrecked  in  consequence  of  the 
failure  of  steam  power,  and  that  this  failure  is 
to  be  attributed  to  the  coming  down  of  the 
crowns  of  the  furnaces,  which  necessitated  the 
drawing  of  the  fires. 

The  loss  of  the  ship  was  undoubtedly  caused 
"by  the  perils  of  the  sea,"  and  falls  within  the 
risks  excepted  in  the  charter-party.  But  the 
charterer  maintained  that  the  ship  was  nnsea- 
worthy  when  she  left  Seville,  and  that  this  un- 
seaworthiness caused  the  loss  of  the  ship.  No 
doubt,  if  this  be  to,  the  owners  will  be  liable. 
The  owners,  on  the  other  hand,  maintain  that 
the  ship  was  in  every  respect  seaworthy,  and 
that  the  injury  to  her  boiler  was  caused  by  the 
error  or  negligence  of  the  engineer,  and  that 
they  are  not  liable  in  respeot  of  the  exception  of 
error  or  negligence  of  navigation  "  contained  in 
the  oharter-party.  These  therefore  are  the  ques- 
tions for  decision  in  this  case,  and  the  first  is 
the  question  of  fact,  whether  the  vessel  was  sea- 
worthy when  she  sailed  from  Seville  and  com- 
menced her  voyage. 

The  charterer  sets  forth,  in  the  4tb  article  of 
his  condescendence,  several  particulars  in  re- 
spect of  which  he  alleges  that  the  ship  was  un- 
seaworthy,  but  the  only  one  about  which  there 
is,  I  think,  any  room  for  serious  controversy  is 
thus  expressed — "She  was  farther  unseaworthy 
in  respect  that  prior  to  leaving  Seville  the  boiler 
was  filled  with  excessively  muddy  water.  Such 
water  is  very  injurious  to  boilers,  and  apt  to  de- 
range the  boiler  connections,  and  to  lead  to 
injury  to  the  furnace  crowns." 

The  faots  as  to  filling  the  boiler  with  water 
at  Seville  appear  to  be  as  follows — The  boiler 
had  been  blown  down  (that  is,  emptied  of  water) 
after  the  ship  arrived  at  Seville  for  the  pur- 
pose of  mnking  some  repairs.  These  having 
been  finished,  the  crowns  of  the  furnace  were 
cleaned  and  the  boiler  washed  out.  Then  about 
10  o'clock  on  the  night  of  Friday  the  3rd  Decem- 
ber, or  about  thirty-six  hours  before  the  vessel 
sailed,  the  boiler  was  filled  with  water  from  the 
river.  This  time  was  chosen  because  it  was  then 
high  tide,  when  the  water  of  the  river  would  pro- 
bably be  freeest  of  mad. 

The  question  is,  whether  the  taking  in  of  this 
water  rendered  the  ship  unseaworthy  ?  There  is 
no  doubt,  I  think,  that  the  presence  of  mud  in 
th«  boiler  of  a  steamer  in  large  quantity  may  be 
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an  element  of  danger.  Bat  I  think  it  is  proved 
that  whan  water  is  taken  in  from  a  muddy  river 
saoh  as  the  Gnadalquiver,  it  may  be  objection- 
able as  tending  to  prodnoe  priming,  and  to  clog 
the  valves  and  their  oonneotions,  bnt  that  it  is 
not  a  source  of  danger  to  the  boiler  by  forming 
a  deposit  on  the  furnace  crowns  or  otherwise. 

It  is  proved  that  there  are  no  hydrants  or  other 
facilities  at  Seville  by  which  steamers  which  have 
blown  down  their  boilers  can  re-flU  them  except 
with  water  from  the  river.  It  is  proved  that  it 
is  the  regular  practice  of  such  steamers  to  do  so, 
and  that  no  injury  has  resulted  to  them  from 
doing  so.  There  is  no  contradictory  evidence 
as' to  this.  It  is  also  proved  that  it  is  the  prac- 
tice of  steamers  to  do  so  in  rivers  of  a  like  char- 
acter to  the  Ousdalquiver,  such  as  the  Seine  and 
Qaronne.  If  this  be  so,  it  wonld  be  difficult  to 
hold  that  all  such  steamers  are  thereby  rendered 
nnseaworthy. 

Bat  it  is  said  that  in  this  case  the  muddy 
water  was  taken  in  so  long  before  the  vessel 
■ailed,  about  thirty-six  hours,  that  the  earthy 
matter  in  suspension  would  be  precipitated  and 
so  cause  danger  to  the  boiler.  There  is,  how- 
ever, no  evidence  that  it  was  anything  out  of  the 
usual  coarse  to  fill  the  boiler  so  long  before  sail- 
ing, or  that  the  earthy  matter  would  not  have 
been  as  completely  precipitated  in  six  as  in 
thirty-six  hours.  There  are  no  questions  asked 
on  the  subject.  It  does  not  appear  to  have 
ooonrred  to  the  porsner,  when  the  witnesses  were 
being  examined,  that  there  was  anything  objec- 
tionable in  the  matter.  I  do  not  myself  see  that 
the  mud  constituted  a  greater  element  of  danger, 
lying  at  the  bottom  of  the  boiler,  than  when  in 
snspension  in  the  water,  and  in  fact  the  pur- 
suer's case  is,  that  the  mud  was  stirred  up  from 
the  bottom  by  the  rolling  of  the  ship,  and  in  this 
way,  and  not  till  then,  became  a  source  -of 
danger. 

But  the  defenders  have  another  answer  on  this 
part  of  the  case.  They  say  that  if  the  presence 
of  the  mad  in  the  boiler  constituted  such  an  ele- 
ment of  danger  as  to  produce  unseaworthiness  if 
not  removed,  yet  it  could  and  ought  to  have  been 
removed  as  soon  as  the  vessel  got  to  sea  by  blow- 
ing it  oat  of  the  boiler  and  taking  in  sea  water. 
This,  they  sny,  isamethod  quite  simple,  and  known 
to  every  engineer,  and  that  if  the  vessel  was  lost  by 
reason  of  the  presence  of  the  mud  she  was  not 
lost  because  of  nnseaworthiness,  bat  because  of 
the  error  or  negligence  of  the  engineer  in  not 
blowing  it  out  of  the  boiler.  In  my  opinion  the 
defenders  are  right  in  this  contention,  and  that 
it  is  supported  by  the  principles  laid  down  in  the 
House  ol  Lords  in  the  case  of  SUd  dk  Craig,  4 
B.  103.  In  that  case,  where  a  ship  sailed  with 
an  open  or  insufficiently  secured  porthole,  by 
which  the  water  entered  and  damaged  the  cargo, 
it  was  suggested  that  whether  the  ship  was  or  was 
not  seaworthy  depended  on  the  position  of  the 
porthole;  if  it  was  easily  accessible,  and  conld 
be  easily  dosed,  the  ship  wonld  be  seaworthy; 
but  if  It  was  not  ao  accessible,  but  wonld  cost 
much  time  and  trouble  to  get  access  to  it  in  order 
to  put  it  right,  the  ship  might  be  nnseaworthy. 
So  here,  if  the  steamer  was  in  no  danger  from  the 
mad  in  the  boiler  so  long  as  she  was  in  the 
Qnadalqaiver  river — and  it  is  not  suggested  that 
she  was — and  if  the  mud  could  have  been  easily 
removed  on  reaching  the  sea,  then  I  think  she 


was  in  a  seaworthy  condition,  and  perfectly  fit 
for  her  voyage  when  she  left  Seville,  and  that  the- 
danger,  if  any,  from  the  state  of  the  water  arose 
from  the  engineer  not  having  removed  it. 

Now,  I  thiuk  it  is  proved  that  the  muddy  water 
in  the  boiler  could  have  been  easily  removed. 
One  of  the  witnesses,  Mackenzie,  thus  describes 
the  operation — "It  could  easily, "he  says,  "have 
been  cleared  out  afterwards,  when  the  vessel  got 
out  to  sea — that  could  have  been  done  by  blow- 
ing or  scumming  the  boiler.  The  bottom  blow- 
off  cock  oould  have  been  turned  on,  and  the 
water  taken  in  from  the  sea  alternately  until  the 
water  in  the  boiler  was  found  to  be  perfectly 
dear.  That  is  the  proper  method,  and  is  well 
known  to  engineers."  Six  or  seven  of  the  de- 
fenders' witnesses  speak  of  this  as  being  a  com- 
mon and  simple  method  of  getting  rid  of  mud  in 
boilers. 

But  the  pursuer  has  examined  three  witnesses 
— Messrs  Keish,  Donaldson,  and  Darling — who 
say  that  it  would  not  have  been  practicable  in  this 
case,  because  the  mud  had  had  time  to  settle  in 
'  the  bottom  of  the  boiler.  Neish  says  "that  if  the 
mud  in  the  water  had  thirty-six  hours  to  settle 
before  steam  had  been  got  up,  I  don't  think  yon 
could  blow  it  off  after  steam  had  been  got  np. 
The  mad  would  settle  down  in  the  bottom  of  the 
boiler,  and  get-comparatively  hard  with  the  cold 
water,  and  get  quite  quiescent.  There  would  be 
no  inducement  for  it  to  be  blown  off,  except  just 
ronnd  about  the  orifice  of  the  blow-off  cock ;"  and 
Messrs  Donaldson  and  Darling  agree  with  him. 

Mr  Neish,  however,  says  at  another  part  of  his 
evidence  that  the  particles  forming  the  mud 
wonld  be  in  the  condition  of  loose  soft  sludge, 
and  if  this  was  its  condition,  I  do  not  see  why  it 
should  not  be  easily  blown  off.  I  do  not  think  it 
Is  proved  that  the  mud  wonld  get  into  any  such 
hardened  condition  as  here  described.  The  evi- 
dence shows  that  the  mad  was  in  such  a  condi- 
tion that  when  the  ship  began  to  roll  it  mixed 
with  the  water,  which  had  theretofore  been  dear. 
Roger,  the  assistant  engineer,  is  asked — "Did 
anythin^nnsual  occur  during  your  watch  ? — (A) 
Yes,  the  water  in  the  gauge-glass  got  very  muddy 
about  three  in  the  morning"  (that  was  of  the  8th). 
"  (Q)  What  was  wrong?— (A)  The  wind  had  got 
abeam,  and  the  rolling  had  turned  up  the  mud. 
When  I  saw  the  mud  I  .blew  the  gaage-glasa 
down."  He  then  says  be  did  this  several  times, 
and  reported  it  to  the  engineer  at  six  o'clock, 
when  he  was  relieved  from  his  watch.  He  came 
back  at  eight,  when  he  noticed  that  the  water  in 
the  gauge-glass  was  very  muddy,  and  he  says  that 
he  kept  blowing  it  down. 

The  pursuer's  witness  Donaldson  is  asked — 
"If  an  engineer  could  not  get  better  water  than 
muddy  water,  and  had  then  to  take  it  oat,  his 
duty  would  be  to  blow  down  the  boiler,  and 
thereby  blow  ont  the  mnddy  water  when  he  got 
to  sea? — (A)  Tea,  I  should  think  it  would  be  his 
duty  to  do  so.  I  think  he  could  not  get  the 
whole  out  in  that  way  which  had  settled  as  a 
deposit.  (Q)  But  if  the  vessel  began  to  rol],  so 
as  to  mix  the  mud  with  the  water,  he  could  blow 
it  off  then?— (A)  Yes,  he  conld  get  rid  of  it  then, 
when  mixed  with  the  water.  I  think  that  if  mud 
was  moving  about  in  the  boiler  in  saoh  a  way  that 
it  could  reach  the  furnace- crowns,  orshow  itself  in 
the  gauge-glass,  it  could  have  been  blown  off. 
(Q)  Is  it  not  a  perfectly  familiar  operation  to 
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engineers  of  ordinary  skill  to  blow  maddy  water 
out?— (A)  Yes." 

It  appears  to  me  therefore  to  be  proved  that 
there  could  have  been  no  difficulty  in  this  case 
in  blowing  out  the  mud,  either  when  the  ship 
first  reached  the  sea,  or,  at  any  rate,  later,  when 
it  was  moving  about  in  the  boiler. 

The  two  engineers  of  the  ship,  who  ought  to 
have  known  best,  are  of  that  opinion.  Boger 
says  so,  and  Thomson,  the  engineer,  says — "I 
oould  have  got  the  supplementary  feed  to  work 
and  put  in  sea  water,  and  blown  out  the  river 
water  and  the  mud  along  with  it.  That,  how- 
ever, did  not  occur  to  me  at  the  time  ;"  and  he 
says — "We  could  have  blown  ofF  the  mud  after 
we  started  if  we  bad  tried.  I  did  not  do  bo  be- 
cause I  did  not  know  there  was  any  mud  in 
the  boiler  to  the  extent  of  being  a  source  of 
danger." 

On  this  part  of  the  case  therefore  I  am  of 
opinion  that  the  ship  was  seaworthy  when  she 
sailed  on  her  voyage  from  Seville. 

The  defenders  maintained  further,  that  if  the 
ship  was  unseaworthy  because  of  mud  in  the 
boiler,  it  was  not  the  muddy  water  taken  at 
Seville  that  rendered  her  so,  but  mud  taken  in 
when  she  was  aground  on  the  bank  in  the  river, 
in  which  case  they  say  the  vessel  was  lost  from 
dangers  of  navigation  during  the  voyage. 

It  is  not  necessary  in  the  view  I  have  taken  of 
the  case  to  consider  that  matter  at  length,  but 
my  opinion  is  that  the  quantity  then  taken  in 
can  have  made  no  appreciable  difference  on  the 
amount  of  mud  already  in  the  boiler  due  to  the 
water  taken  in  at  Seville,  and  can  have  made  no 
difference  in  the  result. 

It  is  also  right  to  state  that  it  was  maintained 
by  the  owners  that  on  a  sound  construction  of 
the  charter-party  and  bill  of  lading  the  voyage 
must  be  held  to  have  commenced  at  Swansea  and 
not  at  Seville ;  that  consequently,  if  the  taking 
in  of  the  muddy  water  at  Seville  rendered  the 
vessel  unseaworthy,  that  was  caused  by  error  or 
negligence  of  navigation  during  the  voyage,  for 
which  under  the  charter-party  they  «re  not 
liable.  In  the  view,  however,  which  I  take  of 
the  facts  it  is  not  necessary  to  determine  that 
question  either. 

The  next  question  to  be  considered  is  the  cause 
of  the  collapse  or  falling  down  of  the  furnace 
crowns.  The  falling  down  of  the  furnace  crowns 
ia  undoubtedly  caused  by  the  over-heating  of  the 
metal,  and  this  again  is  attributable  to  one  or 
other  of  two  causes,  either  to  the  deposit  there- 
on of  a  non-conducting  crust,  which  prevents 
the  transmission  of  heat  from  the  metal  to  the 
water  in  the  boiler,  or  to  the  water  in  the  boiler 
having  been  allowed  to  fall  below  level  of  the 
crowns. 

The  facts  bearing  on  this  part  of  the  case  ap- 
pear to  be  as  follows — Nothing  went  wrong  with 
the  engines  or  boilers  until  about  II '80  on  the 
morning  of  the  8th,  when  the  gauge-glass  in- 
stantly filled  with  water.  This,  no  doubt,  wss 
caused  by  the  gauge-valves,  or  its  connections 
becoming  clogged  with  mud.  About  4-30  the 
crown  of  the  port-furnace  collapsed,  and  a  few 
minutes  afterwards  that  of  the  starboard  fur- 
nace. Thereupon  the  engineer  drew  the  fires 
and  reported  the  fact  to  the  captain.  The  cap- 
tain, however,  finding  that  be  was  drifting  on  a 
lee  shore,  shortly  afterwards  ordered  steam  to  be 


got  up  again.  The  boiler  was  re-filled  from  the 
sea  and  the  fires  re-lighted  about  6 '30.  The 
consequence,  however,  of  the  cold  water  coming 
in  contact  with  the  still  heated  metal  of  the 
boiler,  such  an  amount  of  leakage  took  place  that 
steam  of  a  sufficient  pressure  in  the  boiler  could 
not  be  got  up  to  enable  the  vessel  to  make  bead- 
way  enough  to  keep  her  off  the  land,  and  hence 
the  catastrophe. 

I  think  the  collapse  of  the  crowns  of  the  fur- 
naces was  caused  by  the  water  in  the  boiler  hav- 
ing been  allowed  to  fall  below  the  level  of  their 
crowns.  The  engineer  is  of  that  opinion  now, 
and  he  was  of  that  opinion  at  the  time.  This  is 
clear  from  Captain  CargiU's  evidence.  He  says 
— "  I  remember  about  4 '30  in  the  afternoon  of 
the  8th  having  a  conversation  with  the  engineer. 
Ue  told  me  that  he  would  have  to  withdraw  the 
fires.  (Q)  What  reason  did  he  give  ?— That  the 
water  had  got  so  low  in  the  boiler  that  he  could 
not  keep  up  the  steam."  And  further  down  he  is 
asked — "Did  yon  remonstrate  or  say  anything 
to  him  ?—  (A)  Yes,  I  said  the  ship  is  in  a  very 
dangerous  position  to  do  that.  Ck>uid  he  not 
keep  steam  on  till  I  got  the  ship  perhaps  8  or  10 
miles  from  the  land  ?  Did  be  draw  the  flres?— 
(A)  He  came  back  and  said  that  he  must  draw 
them,  there  was  nothing  else  for  it:  The  ship 
might  be  blown  up.  He  did  draw  them."  bk 
cross-examination  he  is  asked — "You  have  told 
US  that  the  engineer  reported  to  you  that  he  had 
to  draw  the  fires  because  the  water  was  so  short. 
That  is  so,  -  I  am  sure  that  that  is  the  report  he 
made  to  me. " 

Then  the  fact  that  the  crowns  of  the  two  wing 
furnaces,  which  were  higher  than  that  of  the 
centre  furnace,  and  consequently  would  be  first 
denuded  of  water,  came  down  while  the  centra 
one  remained  intact,  indicates  that  the  reason 
was  want  of  water.  Again  the  boiler  was  re- 
filled with  water  from  the  sea  before  the  fires 
were  re-lighted.  But  this  would  not  have  been 
necessary  and  would  not  have  been  done  had  the 
boiler  been  fed  with  water  in  the  usual  way,  as 
in  that  case  the  boiler  would  have  been  full. 
Then,  again,  the  result  which  followed  from  fill- 
ing with  cold  water  the  still  heated  boiler  was 
exactly  what  was  to  be  anticipated.  The  cold 
water  coming  in  contact  with  the  heated  metal  of 
the  plates  and  tubes  of  the  boiler,  which  were  of 
different  thicknesses  was  certain  to  cause  unequal 
contraction  of  the  metal  and  consequent  leakage. 
The  result  was,  that  whereas  the  normal  work^g 
pressure  before  the  fires  were  drawn  was  from 
sixty  to  seventy  pounds,  a  greater  pressure  than 
from  twenty-five  to  thirty  could  not  be  after- 
wards obtained. 

Nor  is  '  there  any  difficulty  in  account- 
ing for  the  water  having  been  allowed 
to  fall  so  low  in  the  boiler.  The  engi- 
neer is  asked —  "Did  you  ever  shut  off  the 
main  feed?"  The  answer  is — "Sometimes 
I  have  done  it.  CQ)  Did  you  do  it  on  8th  Decem- 
ber ? — (A)  I  believe  I  did,  but  I  do  not  remem- 
ber. I  thought  there  was  too  mnob  water  in  the 
boiler  from  the  indication  of  the  steam  packing 
and  the  engine  priming.  I  cut  off  the  main  feed 
in  that  way,  believing  that  that  was  the  right 
thing  to  do. "  It  will  be  observed  that  by  shut- 
ting off  the  main  feed  he  shut  off  all  water  from 
the  boiler,  as  it  had  also  the  effect  of  shutting  off 
the  supplementary  feed.     He  is  not  asked  if  h« 
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turned  the  main  feed  on  again.  Bnt  I  do  not 
doubt  that  he  would  have  said  so  if  he  could, 
because  he  could  not  fail  to  know  that  if  he  did 
not  do  so  the  whole  blame  of  the  loss  of  the 
ship  must  rest  on  his  shoulders.  That  he  should 
have  neglected  to  turn  tbe  feed  on  again  is  per- 
haps to  be  explained  by  his  attention  having 
been  taken  up  by  his  endeavours  to  rectify  the 
gauge-glass.  But  however  that  may  be,  if  be 
turned  off  the  main  feed  at  the  time  that  he  says 
that  he  did,  and  did  not  tnrn  it  on  again,  then  it 
is  proved  that  tbe  crowns  of  the  furnace  col- 
lapsed about  the  time  they  might  have  been  ex- 
pected to  do  so. 

There  is  one  oiroomstanoe  which  is  said  to  be 
proved,  and  is  strongly  insisted  on  by  the  pur- 
suer, as  showing  that  the  collapse  of  the  furnace 
orowns  could  not  have  been  caused  by  want 
of  water.  It  is,  that  as  the  tubes  of  the  boiler 
became  suooessively  denuded  of  water  by  its 
evaporation,  the  heat  would  cause  them  to  leak, 
and  permit  the  escape  of  steam,  eventually  pro- 
ducing so  large  a  leakage  of  steam,  and  a  corre- 
sponding diminution  of  pressure  of  steam  in  the 
boiler,  that  the  engineer  could  not  have  failed  to 
notice  it, 

It  is  sud  to  be  proved  that  there  was  no  such 
leakage  or  decrease  of  pressure  of  steam  noticed, 
and  therefore  that  the  tubes  could  not  have  been 
denuded  of  water.  As  it  was  steam  leakage  that 
woxild  result,  the  steam  would  escape  by  the 
smoke-jack,  and  it  would  appear  that  its  escape 
might  not  have  been  noticed-  by  the  engineer. 

But  I  do  not  think  that  it  Is  proved  that  no 
diminution  of  pressure  was  noticed  before  the 
flres  were  drawn.  The  evidence  on  the  point  is 
oertainly  not  satisfactory,  because  apparently  the 
parties  had  not  realised  the  importance  of  it 
when  the  witnesses  were  being  examined.  Bogers, 
the  assistant-engineer,  no  doubt  says  that  they 
were  able  to  keep  up  the  normal  pressure  till  the 
flres  were  drawn.  Bnt  the  engineer,  who  was 
the  proper  person  to  speak  as  to  this,  is  not 
specially  examined  on  tbe  sahjeot.  It  may  be 
gathered,  however,  from  his  evidence  that  he  had 
noticed  a  diminution  of  pressure  of  steam — 
"Thus,"  he  says,  "I  formed  the  idea  that  the 
boiler  was  getting  short  of  steam,  and  that  there 
was  too  much  water  in  it;"  and  a  little  lower 
down  he  says — "  At  four  o'clock  in  the  after- 
noon" (that  is,  about  haU-an-hour  before  the 
crowns  collapsed)  "I  gave  orders  to  have  the 
flies  cleaned  go  as  to  try  to  get  more  steam." 

We  have  also  the  erideace  of  Captain  Oargill, 
who  says  that  when  the  engineer  informed  him 
it  would  be  necessary  to  draw  the  fires  he  told 
him  that  the  water  had  got  too  low  in -the  boiler 
"  that  he  could  not  keep  up  the  steam  ;"  and 
•gain,  that  he  said  "  tbe  water  had  got  so  low  in 
tbe  boiler  that  he  would  be  obliged  to  draw  the 
fires;  he  could  not  get  steam."  I  think  there- 
fore that  it  is  saffloieutly  proved  that  there  was  a 
deficiency  of  steam  in  the  boiler  before  the  fires 
were  drawn.  The  proof  is  not  so  satisfactory  as 
it  might  have  been,  but  the  fault  lies  with  the 
pnrauer,  who  ought  to  have  cleared  up  the  matter 
if  he  meant  to  make  a  point  of  it. 

I  do  not  think  it  necessary  to  say  much  as  to 
the  rival  theory  of  the  pursuer,  that  the  falling 
of  the  crowns  was  caused  by  the  deposit  of  nind 
thereon.     It  appears  to  me  to  be  based  on  assump- 
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tions  of  fact  which  are  not  proved,  and  do  not 
exist  in  this  case. 

As  to  the  deposit  of  mud  from  muddy  water  in 
the  boiler,  I  think  tbe  evidence  sbows  that  mud 
per  16  will  not  furm  a  datigeroiis  deposit  on  the 
furnace-crowns  of  a  boiler.  Mr  Neish,  the  pur- 
suer's leading  witness,  says  "that  mud  by  its 
nature  will  not  form  a  deposit  or  crust  on  the 
furnace-crowns  so  as  to  injure  them  when  the 
boiler  is  under  steam. " 

It  appears,  however,  that  mud  may  possibly  do 
so  when  it  is  mixed  with  oil  or  grease,  and  accord- 
ingly the  pursuer  assumes,  for  the  purposes  of 
his  theory,  an  admixture  of  oil  and  mud  in  this 
case.  But  there  is  no  proof,  and  nothing  to  lead 
to  the  inference  that  there  was  any  such  admix- 
ture in  the  boiler.  I  think  therefore  that  there 
is  no  foundation  for  the  pursuer's  theory.  Bnt 
even  assuming  that  there  might  have  been  such 
a  dangerous  admixture  of  oil  and  mud  in  the 
boiler  as  the  pursuer  assumes,  I  think  the  facts 
show  that  it  had  formed  no  dangerous  deposit  on 
the  crowns  of  the  furnaces.  If  such  a  deposit 
had  been  formed,  one  would  have  expected  it  to 
have  been  first  formed  on  tbe  crown  of  the  centre 
or  lowest  furnace,  and  that  it  would  have  come 
down  first.  In  the  next  place,  the  boiler  would 
have  been  in  its  usual  condition  as  to  water,  and 
would  not  have  required  to  be  filled  with  water 
from  the  sea,  as  the  engineers  say  they  filled  it. 
Neither  would  there  be  anything  to  account  for 
the  great  leakage  which  took  place  after  the  fires 
were  re-lit,  as  there  would  have  been  no  cold 
water  to  come  in  contact  with  the  heated  metal, 
and  nothing  to  cause  increased  leakage ;  and 
finally,  if  a  deposit  on  the  crowns  of  the  f  nmaces 
had  been  the  catise  of  their  collapse,  it  is  di£BcuIt 
to  see  why,  after  the  fires  were  re-lit,  the  crown  of 
the  centre  furnace  should  not  have  collapsed,  and 
the  crowns  of  the  wing  furnaces  come  still  fur- 
ther down,  seeing  that  the  origomaii,  the  deposit, 
was  presumably  still  upon  them. 

On  tbe  whole  matter,  I  am  of  opinion  ^hat  the 
collapse  of  tbe  orowns  of  the  furnaces,  and  con- 
sequent deficiency  of  steam  pressure  and  loss  of 
tbe  vessel,  is  clearly  traceable  to  want  of  water 
in  the  boiler,  and  that  this  deficiency  of  water 
was  caused  by  the  negligence  of  the  engineer  in 
failing  to  turn  on  the  main  feed  after  he  had 
turned  it  off ;  that  consequently  tbe  loss  of  the 
vessel  was  caused  by  error  or  negligence  of  navi- 
gation dnring  the  voyage ;  that  therefore  the 
failure  to  deliver  the  cargo  is  covered  by  the 
exception  to  that  effect  in  tbe  charter-party,  and 
that  the  defenders  are  entitled  to  absolvitor. 
-  We  were  referred  to  the  case  of  The  8eviU« 
Sulphur  and  Copper  Company  against  the  pre- 
sent defenders,  16  B.  616,  which  was  an  action 
brought  against  them  for  the  delivery  of  860  tons 
of  sulphur  ore,  which  formed  part  of  tbe  cargo 
of  the  "Eihelwolf,"and  was  lost  with  the  vessel, 
and  in  which  the  Second  Division  arrived  at  a 
different  conclusion  to  that  at  which  I  have 
arrived,  but  it  is  enough  to  say  that  the  evidence 
we  have  had  to  consider  is  materially  different 
from  the  evidence  in  that  case. 

LoBD  MuBZ — I  have  come  to  the  same  ooncln- 
sion  as  Lord  Adam  on  all  the  important  points 
raised  in  this  case,  and  I  concur  in  tbe  views  that 
he    has   expressed   as    to    the   import    of   the 
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eTidence.     I  find  it  therefore  nnneoeBfuiry  to  go 
into  any  detail  on  any  of  these  points.     The  way 
it  has  presented  itself  to  my  mind  is  shortly 
this— The  cause  of  the  wreck  was  plainly  the 
failure  of  the  boiler  to  answer  the  purposes  of 
the  boiler  of  a  steam  vessel,  and  that  boiler,  I 
think,  failed  according  to  the  eTidence  from  one 
or  other  of  two  causes — either  from  the  effects  of 
the  mad  In  the  water,  which  was  said  to  have 
been  improperly  taken  in,  mixing  with  certain 
substances,  and  settling  down  on  the  crowns  of  the 
furnace,  and  thereby  producing  a  state  of  matters 
which  led  to  the  oollapse  of  the  f omace  crowns ; 
or  secondly,  if  that  was  not  the  cause  of  the 
accident  the  boiler  failed  through  the  engineer 
shutting  of  the  feed,  and  so  causing  so  great  a 
decrease  of  water  in  the  boiler  as  to  produce  a 
state  of  matters  which  would  also  lead  in  the 
ordinary  course  to  the  oollapse  of  the  txanaaa 
crowns.     From  one  or  other  of  these  causes  the 
ship  was  wrecked,  from  a  want  of  power  to 
enable  the  engine  to  do  what  was  required  of  it 
in   the  weather  which  prevailed   at   the   time. 
Now,  it  appears  to  me  upon  the  evidence  that  to 
whichever  of  these  causes  we  attribute  the  acci- 
dent, there  was  negligence  in  the  navigation  of 
the  vessel  which  led  to  this  collapse.     It  was  the 
duty  of  the  commander  of  the  vessel,  knowing 
that  there  had  been  muddy  water  taken  in  a  t  Seville 
to  get  quit  of  tiiat  muddy  water  as  they  went 
down  the  river,  and  it  is  clear  on  the  evidence 
that  a  well  managed  vessel  leaving  Seville  in 
these   circumstances  would   take   that   course. 
The  other  cause  of  the  accident — the  shutting  off 
of  the  feed — as  has  been  explained   by  Lord 
Adam,  was  done  by  the  engineer  through  a  mis- 
take in  regard  to  the  working  of  the  boiler  at  the 
time  when  he  examined  it.     He  took  the  wrong 
oourse,  and  therefore  there  was  negligence  in. 
that  respect.     Now,  to  whichever  of  these  causes 
we  are  to  attribute  the  accident,  there  was  negli- 
gence on  the  part  of  the  crew  leading  to  the  loss  of 
the  vessel,  and  that  negligence  is  covered  by  the 
words  of  the  charter-party.    On  theqnestion  of  the 
seaworthiness  of  the  vessel  on  leaving  Seville,  I 
am  quite  unable  to  see  that  the  fact  of  her  tak- 
ing  in  muddy  water  at   Seville  was  of  itself 
auffloient    to    render    the    vessel   unseaworthy, 
becabae  even  assuming  it  to  be  proved  that  the 
water  taken  in  from  the  river  was  extra  muddy, 
I  am  not  quite  sore  that  that  is  proved,  but  even 
aasuming  it  to  be  proved,  I  think  it  is  plain  on 
the  evidence  that   any  master  who  chooses  to 
attend  to  the  ship  can  take  means  to  get  that 
muddy  water  cleared  out  of  the  boiler  before  he 
gets  to  sea  on  the  way  down  the  river.     No 
doabt   there  is   contradictory  evidence  on   that 
point,  but  the  evidence  led  by  the  defender  on 
that  part  of  the  case  is  to  my  mind  conclusive 
that  that  muddy  water  would  not  have  operated 
injuriously  if  there  had  been  a  proper  exercise  of 
discretion  on  the  part  of  the  commander  on  his 
way  down  the  river.      Therefore  I  think  th« 
vessel  was  not  unseaworthy. 

Lord  Shand— I  had  an  opportunity  of  con- 
sidering the  opinion  which  my  brother  Lord 
Adam  has  delivered,  and  I  entirely  concur  in  that 
opinion,  both  in  the  substance  of  it  and  in  the 
aareful  and  detailed  examination  of  the  evidence 
which  Lord  Adam  has  made,  subjuot  to  one 
observation,  and  onlyxine,  namely,  that  I  attach 


more  importance  than  his  Lordship  Ivts  done  to 
the  stranding  of  the  steamer  on  the  bank  in  the 
river  shortly  after  she  left  Seville.  I  do  not 
mean  to  go  into  the  evidence,  but  taking  it  as  a 
whole  I  think  there  was  on  that  occasion  a  eon- 
siderable  amount  of  mud  drawn  in  from  the 
river  during  the  struggle  that  was  made  to  get 
off  the  bank.  The  evidence  shows,  I  think,  that 
the  steamer  was  on  the  bank  for  a  material  time, 
and  there  was  a  good  deal  of  stirring  up  of  the 
mud  in  the  attempt  to  get  off  the  bank,  and  ae- 
oordingly  I  think  there  was  then  a  considerable 
addition  made  to  any  mud  there  was  previoosly 
in  the  boiler.  If  so,  and  if  the  loss  of  the  vessel 
can  be  attributed  to  the  presence  of  mud  in  the 
boiler,  of  course  the  defence  of  perils  of  the  sea 
would  cover  the  loss  if  caused  by  the  preaenoe 
of  mud  taken  in  after  tiie  vessel  had  left  Seville, 
and  in  this  view  it  is  important  to  observe  there 
is  a  mass  of  evidence  that  vessels  did  frequently 
take  in  the  ordinary  muddy  water  of  the  Ouadal- 
qoiver  at  Seville  without  supervening  misohief  of 
any  kind. 

Then,  generally,  in  regard  to  the  case  the  pur- 
suer's (daim  is  made  upon  the  footing  that  the 
cargo  was  lost  and  the  ship  lost  because  the 
taking  in  of  the  muddy  water,  producing  unsea- 
worthiness, really  caused  the  accident,  by  having 
been  the  direct  cause  of  the  falling  down  of  the 
crowns  of  the  boiler,  and  consequent  failure  of 
the  motive  power.  Now  the  Court  most  be 
satisfied  upon  this  point,  not  only  that  the  vessel 
was  unseaworthy,  but  that  the  unseaworthiness 
caused  the  loss  of  the  cargo.  The  case  is  not 
one  like  that  of  insurance  where  it  is  quite  suffi- 
cient, in  order  to  void  a  policy  to  prove  that 
there  was  unseaworthiness,  even  though  the  un- 
seaworthiness was  not  proved  to  be  the  cause  of 
the  loss.  In  the  case  of  insurance,  it  is  a  condi- 
tion-precedent that  the  vessel  shall  be  seaworthy, 
and  if  that  condition  be  not  fulfilled  the  oontraot 
of  insurance  cannot  be  enforced.  In  this  case, 
however,  there  must  not  only  be  unseaworthi- 
ness, bat  it  must  appear  on  the  evidence  that  the 
unseaworthiness  caused  the  loss.  Now,  we  bad 
a  good  deal  of  discussion  upon  the  question  of 
onu$  in  the  oase,  and  I  desire  to  say  a  few  words 
upon  that  point.  It  appears  to  me  in  the  first 
place,  that  the  shipowners  having  been  entrusted 
with  the  carriage  of  the  goods,  and  being  unable 
to  deliver  them,  have  an  onut  upon  them  to  show 
that  they  are  to  be  relieved  of  the  obligation  to 
deliver,  and  I  think  that  onui  is  discharged 
primarily  by  showing  that  the  vessel  was  driven  on 
a  lee  shore  and  wrecked.  While  that  was  being 
done,  however,  it  came  out  in  the  evidence  that  the 
cause  of  the  vessel  being  so  wrecked  and  driven  on 
shore  was  the  failure  of  motive  power.  The 
pursuer  maintains  that  it  is  dear  that  the  onus 
is.  thereby  thrown  upon  the  defenders  in  the 
action  to  account  for  this,  that  it  is  to  be  pre- 
sumed that  the  failure  of  the  motive  power 
arose  from  the  unseaworthiness  in  respect  of 
the  boiler  being  defective,  or  in  a  condition 
dangerous  to  tbe  ship  when  she  left  Seville. 
The  defenders  say  no  ;  that  there  is  a  clause  in 
the  charter-party  saving  thqm  from  the  effects  of 
the  negligence  of  those  who  were  working  the 
ship,  and  that  this  was  just  as  likely  to  happen 
from  the  negligence  of  those  working  the  machi- 
nery as  from  the  alleged  defective  state  of  the 
Biachineiy  itself  three  or  four  days  before,  when 
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she  left  Seville,  and  before  she  enoonntered  the 
8»Teia  weather  that  she  did.  Upon  that  matter 
it  appears  to  me  that  there  is  no  presumption  of 
law  arising  in  the  circumstances  one  way  or  the 
other  which  can  be  referred  to  as  determining 
the  qaeation  of  onut.  It  is  purely  a  qnestion  of 
presumption  of  fact  one  way  or  the  other,  and 
that  is  for  the  judge  or  jury  dealing  with  the  oir- 
oamstanoes  of  each  case.  The  case  of  Cohen  v. 
Damdton,  referred  to  in  the  oonrse  of  the  disoas- 
aion,  wag  one  in  which,  I  think,  the  presumption 
of  fact  was  absolutely  clear.  A  yessel  or  lighter 
drawn  into  the  harboar,  in  all  respects  apparently 
seaworthy,  took  in  her  cargo,  and  CTerything 
appeared  right  when  she  left  the  pier,  but  within 
two  hours  of  her  getting  to  sea  a  rery  heary 
leakage  occurred,  and  that  leakage  went  on  and 
became  so  bad  that  the  yessel  ultimately  sank. 
The  only  inference  that  could  be  drawn  from  the 
circumstances  there  was,  that  the  vessel  had  re- 
ceived damage  while  the  cargo  was  being  put 
on  board,  and  that  a  hole  had  been  there  driven 
in  the  bottom,  and  consequently  it  was  there 
held  that  she  was  nnseaworthy  at  the  time  of 
sailing.  That  was  simply,  however,  because  of 
the  special  circumstances  that  occurred.  In  this 
case  it  is  perhaps  difficult  to  determine  exactly  how 
the  presumption  stands  after  this  vessel  had  been 
three  or  four  days  oat,  and  her  machinery  had 
gone  wrong.  If  one  could  conceive  a  case  in 
which  there  was  no  evidence  to  be  got  on  the 
subject,  and  no  light  to  be  had  on  the  matter  at 
all,  I  rather  think  the  pursuer  would  be  right, 
that  one  would  rather  infer  unseawortiiiuess  at 
starting  than  negligence  causing  the  accident. 
But  we  have  no  case  presenting  these  features, 
for  in  this  case  we  have  a  body  of  evidence  with 
two  conflicting  theories,  and  I  am  quite  clear 
that  the  Court  must  on  that,  evidence  simply 
come  to  the  conclusion  on  these  theories,  and 
say  which  of  them  is  right.  We  have  a  great  deal 
of  evidence  on  both  sides,  and  I  do  not  consider 
the  question  of  onui  to  be  of  the  slightest  con- 
■equenoe.  We  have  simply  the  two  theories, 
and  the  evidence  in  support  of  these  is  not  so 
nicely  balanced  that  you  cannot  say  which  of  the 
two  alleged  causes  of  the  failure  of  the  vessel's 
motive  power  is  the  more  probable.  On  the  con- 
trary, there  is  evidence  which,  1  thibk,  enables  the 
Oourt  to  come  to  a  conclusion  as  to  the  true 
cause. 

Now,  BO  taking  the  ca^e  on  this  question  of 
»nu»,  which  I  think  is  simply  a  question  as  to 
the  presumption  arising  from  fact,  I  entirely 
agree  in  the  view  which  Lord  Adam  has  ex- 
pressed as  to  the  true  cause  of  this  accident. 
And  even  supposing  it  bad  been  proved  that  the 
vessel  had  taken  in  so  much  mud  from  the  muddy 
water,  taken  in  at  Seville,  as  might  possibly 
cause  danger  to  the  boiler  (which,  however,  is  not 
jtroved  in  my  opinion),  yet  I  am  of  opinion  with 
his  Lordship  that  the  pursuer  has  failed  to  make 
out  that  this  was  really  the  cause  of  the  acci- 
dent. It  appears  to  me  that  the  theory  on  which 
the  pursuer  proceeds  is  ingenious,  but  much  too 
speculative,  and  having  fully  considered  the  proof 
on  the  subject,  the  theory  which  seems  to  me  to 
proceed  on  too  many  assumptions  of  fact,  does  not 
recommend  itself  to  my  mind,  I  do  not  think 
that  there  are  facts  proved  in  the  evidence  on 
which  that  theory  can  be  satisfactorily  estab- 
lished, and  I  think  there  are  facts  proved  which 


conflict  with  it.  When  the  vessel  left  Seville, 
according  to  Neish  and  other  witnesses,  who 
took  the  view  that  mud  had  nltimately  settled 
down  on  the  crowns  of  the  boiler  and  caused 
them  to  collapse,  everyone  seems  to  be  agreed 
that  the  muddy  water  having  been  thirty-six 
hours  in  the  boiler,  the  mud  must  have  fallen  as 
a  deposit — I  shall  not  call  it  a  cake,  beoanse  it  was 
a  loose  deposit — on  the  bottom  of  the  boiler. 
There  is  no  suggestion  that  there  was  anything 
on  the  furnace  crowns  then.  Now,  what  is  neces- 
sary in  order  to  make  out  Mr  Neish's  theory? 
In  the  first  place,  the  mud  which  was  at  Uie 
bottom  has  to  be  stirred  up,  and  I  agree  with 
the  witnesses  in  thinking  that  it  necessarily  must 
have  been  stirred  up.  The  putting  on  of  fires 
and  the  heating  of  the  boiler  would  immediately 
cause  a  certain  amount  of  boiling  and  stirring  up 
of  the  mud,  and  as  she  went  to  sea  the  motion  of 
the  vessel  would  increase  that,  and  after  the 
third  day,  when  the  wind  and  the  sea  began  to 
rise  it  would  be  increased  more  and  more.  In 
that  state  of  matters  it  appears  to  me  that  the 
mud  which  was  at  the  bottom  must  have  got  all 
through  the  boiler.  But  to  make  out  the  pur- 
suer's theory  it  is  required  to  bring  that  mud 
down  and  deposit  it  on  the  two  upper  furnace- 
crowns  which  first  gave  way,  and  to  deposit  it  there 
so  that  it  became  a  cake  adhering  to  the  metal  in 
such  a  way  that  the  fire  was  no  longer  able  to  act 
on  the  water  around  the  two  upper  furnace- 
crowns.  That  is  the  theory  I  think.  It  appears 
to  me  that  if  there  would  be  a  settling  of  mud 
there — I  doubt  whether  there  was  opportunity 
from  the  motion  of  the  vessel  for  the  settling  of 
the  mud  at  all — it  would  go  to  the  bottom  of  the 
boiler  again,  and  that  at  least  the  lowest  furnace 
crown  would  be  the  one  most  readily  covered, 
and  would  be  the  first  to  show  symptoms  of 
weakness  and  to  come  down,  whereas  it  was  the 
two  upper  ones  that  came  down.  And  besides,  to 
carry  out  the  theory  you  require  (1)  a  certain  ad- 
mixture of  oil  so  as  to  make  the  mud  adhesive, 
while  the  presence  of  the  oil  requisite  is  notproved, 
and  (2)  the  existence  of  a  current  or  currents  in 
the  boiler  of  this  peculiar  nature  that  they  would 
carry  the  mud  over  the  low  under  crown  and 
land  it  on  the  top  of  the  two  higher  side  crowns. 
Iiooking  at  all  the  evidence  on  the  subject,  I  can 
only  say  that  this  theory  does  not  commend  itself 
to  my  mind.  I  think  the  accident  was  much 
more  likely  to  have  occurred,  and  I  believe  it 
did  occur,  according  to  the  evidence,  because 
Thomson,  the  engineer,  to  some  extent  lost 
his  head  in  the  difficulty  in  which  he  was 
placed.  When  he  went  to  the  glass  which 
indicated  the  presence  of  mud  in  the  boiler, 
and  the  water  very  high  up,  and  at  a  time 
when  he  says  he  thought  there  was  priming  also, 
the  first  thing  he  would  naturally  do  was  to  shut 
off  the  feeds.  The  result  of  this  would  of  course 
be  to  let  the  water  get  gradually  low,  and  I  think 
the  real  evidence  in  the  case  tends  to  show  that 
this  was  what  happened.  And  the  first  account 
accordingly  which  Thomson  gave  to  the  captain, 
when  the  occurrence  was  looking  serious,  was 
that  the  boiler  was  short  of  water.  If  the  true 
view  of  the  evidence  be  that  the  engineer  cut  off 
the  water  and  omitted  in  proper  time  to  turn  it 
on  again,  as  I  think  he  is  brought  to  confess, 
that  accounts  entirely  for  what  happened.  The 
water  fell  in  the  boUei,  the  two  upper  furnace- 
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crowns  became  exposed  to  great  heat,  there  was 
no  water  to  cover  them,  the  action  of  the  fire  at 
once  told,  and  the  neoessary  reealt  was  that  the 
two  furnaoe-orowuB  came  down.  Then  there  are 
the  other  matters  which  Lord  Adam  so  fnlly  went 
into  on  the  evidence.  I  conld  not  give  a  better 
rAunU  of  the  evidence  on  that  point  than  he  has 
done.  And  so  I  am  Of  opinion  that  at  the  outset 
of  the  case  the're  is  a  failure  on  the  pursuer's  part 
to  prove  that  the  cause  of  the  accident  was  nn- 
seawortbiness  of  the  vessel. 

But  even  if  that  were  the  cause  I  am  still  of 
opinion  that  the  parsner  cannot  succeed,  because 
I  do  not  think  it  has  been  proved  that  the  vessel 
was  uDseaworthj.  The  case  of  Sted  <t  Craig  v. 
The  State  Line  Shipping  Company  shows  that  if 
a  vessel  goes  to  sea  with  some  defect  which, 
though  it  would  be  tt  cause  of  danger  if  left  un- 
remedied, may  yet  be  readily  cured,  as  by  shntting 
a  porthole,  or  by  any  operation  that  will  obviate 
the  danger  before  it  arises,  even  when  the  ves- 
sel is  at  sea,  that  cannot  be  regarded  as  unsea- 
worthiness. The  owners  of  the  vessel  stipulated 
that  any  error  of  navigation  during  the  voyage 
should  relieve  them  from  responsibility.  Now, 
I  think  the  evidence  in  this  case  brings  out  a 
point  which  was  not  before  the  other  Division  of 
the  Court  in  the  former  case,  namely,  that  if 
there  is  snob  a  quantity  of  mud  in  the  water  in 
the  boiler  as  to  lead  to  any  apprehension  of 
danger  the  engineer  has  it  in  his  power  at  once 
to  cure  that  by  blowing  off  the  muddy  water,  and 
taking  in  a  supply  of  sea  water.  I  am  not  prepared 
to  say  that  when  the  vessel  left  Seville  there  was 
sufficient  mud  to  cause  danger,  but  if  there  was 
a  dangerons  quantity  of  mud  so  taken  in  every- 
one is  agreed  that  the  engineer  bad  nothing  to 
do  but  blow  it  oft.  The  mud  must  be  shaken 
np  before  it  oould  produce  the  accident — 
that  is  part  of  the  parsner's  ease — and  as  soon  as 
it  was  shaken  up  in  the  water,  then  was  the  time 
to  blow  it  off.  It  is  said  by  the  pnrener's  wit- 
nesses that  the  mud  was  all  lying  at  the  bottom, 
and  that  blowing  it  off  would  only  take  off  the 
part  of  the  mad  at  and  around  the  oriflce  by  which 
the  water  was  driven  out,  but  the  theory  of  the 
pursuer's  case  is  that  it  would  be  all  shaken  np 
before  being  deposited  again  on  the  crowns. 
There  were  two  days  of  flue  weather,  and  only  by 
the  third  day  there  was  a  heavy  sea,  so  there  was 
ample  opportunity  to  have  the  muddy  water 
blown  off,  and  to  take  in  sea  water,  and  Thomson 
says  if  it  had  occurred  to  him  he  would  have 
taken  that  course.  Therefore  I  am  of  opinion 
that  in  this  view  it  was  not  from  unseaworthiness, 
but  from  an  omission  on  the  part  of  the  engineer, 
that  the  loss  occurred.  Taking  it  in  either  way, 
my  opinion  is  that  the  loss  was  caused  either  by 
Thomson  having  cut  off  the  water  and  omitted 
to  turn  on  the  feed  again,  or  that  it  was  caused 
by  his  failure  to  blow  off  the  muddy  water.  In 
either  case  the  loss  was  caused  by  the  negligence 
of  one  of  the  servants  of  the  defenders,  and  on 
these  grounds  I  concur  in  the  opinion  of  Lord 
Adam. 

The  pnrsners  maintained  another  point  in 
argument,  viz.,  that  they  were  not  bound  under 
the  special  terms  of  the  charter-party  to  have  a 
seaworthy  ship  starting  from  Seville,  but  the  best 
consideration  I  have  been  able  to  give  to  that 
question  leads  me  to  the  opinion  that  this  argu- 
ment is  unacund.     It  is  quite  true  that  the  vessel 


began  her  voyage  at  Swansea,  and  the  provision 
of  the  charter-party  undoubtedly  is,  that  tha 
vessel  being  then  staunch  and  strong  and  sea- 
worthy, and  fitted  for  the  voyage,  should  sail  for 
Seville  and  there  take  on  board  her  cargo,  and 
then  the  exceptions  of  perils  of  the  sea  and  errors 
in  navigation  occur  relating  to  the  voyage  as  a 
whole.  I  do  not  doubt  in  the  least  that  if  the 
vessel,  being  seaworthy  when  she  left  Swansea, 
had  been  lost  or  delayed  on  her  way  to  Seville  by 
a  causa  within  the  clause  of  exceptions  no  claim  of 
damage  oould  have  been  made  against  the  owners 
of  the  vessel  for  non-arrival  or  non-arrival  in  time. 
The  exceptions  would  apply  to  any  part  of  the 
voyage  contemplated.  But,  on  the  other  hand, 
I  am  of  opinion  that  though  we  have  here  a 
voyage  in  one  sense  out  and  home,  we  have  also 
a  cargo  voyage.  The  charterers  required  to  have 
a  vessel  out  into  which  they  could  load  their 
cargo,  and  it  appears  to  me— and  there  is  pretty 
clear  authority  for  saying — that  in  every  case 
where  there  is  a  provision  for  taking  cargo  on 
board,  even  on  such  a  charter-party  as  we  have 
here,  it  is  an  implied  term  of  that  contract  that 
the  ship  at  the  time  she  leaves  with  her  cargo 
shall  be  seaworthy.  There  are  two  leading  cases 
on  that  point  which  were  referred  to,  one  of  them 
in  1876  and  the  other  in  1877,  in  the  Qneen'8 
Bench  Division  of  the  High  Court  of  England.  The 
first  of  these  was  the  case  of  Kopitoff,  where  a  bill 
of  lading  having  been  granted  for  goods,  although 
there  was  no  stipulation  on  the  subject,  the 
Court  held  that  if  a  person  undertakes  carriage 
of  goods  on  board  his  ship  there  is  implied  in 
the  contract  that  he  shall  present  a  seaworthy 
ship  to  carry  the  cargo.  That  was  the  case  of 
Kopit/)ff  in  1  Q.B.  Div.  Rep.  The  other  was  the 
case  of  Cohen  in  2  Q.B.  Div.  Rep.,  and  there  the 
case  of  Kopitoff  came  up  again  for  consideration, 
but  with  this  difference,  that  in  t&e  case  of 
Cohen  which  I  have  already  referred  to  on 
another  point,  there  was  a  charter-party  which 
provided  that  the  vessel  should  leave  a  certain 
place  where  she  was,  go  into  harbour,  take 
on  board  her  cargo,  and  then  sail  with  it.  It 
seemed  to  be  proved  that  the  vessel  was  perfectly 
sound  when  she  left  the  place  at  which  she  had 
been  lying  when  the  charter-party  was  entered 
into,  that  she  was  perfectly  seaworthy  when  she 
presented  herself  to  take  on  board  the  cargo, 
but  an  accident  occurred  by  grazing  on  the  har- 
bour bottom  before  she  left  the  harbour,  and  it 
was  maintained  that  if  the  vessel  was  seaworthy 
when  the  charter  was  signed,  and  when  she 
started  to  sail  for  th^  harbour,  the  owner  was  not 
bound  to  have  her  seaworthy  when  she  started 
with  her  cargo  on  board,  but  the  Court  in  that 
case  laid  down  the  same  principle  as  in  the  case 
of  the  bill  of  lading,  viz.,  that  when  the  charterer 
came  to  pat  the  cargo  on  board  the  vessel,  then 
is  the  time  when  it  is  important  for  bim  that  the 
ship  shall  be  seaworthy,  and  unlesii  that  under- 
taking is  positively  excluded  it  must  be  held  to 
be  implied  in  the  contract.  I  do  not  propose 
to  read  the  opinions,  but  the  judgment  came 
very  clearly  to  this,  that  as  in  a  bill  of  lading,  so 
in  every  charter-party,  there  is  an  implied  under- 
taking that  the  vessel  at  the  time  of  sailing  with 
her  cargo  shall  be  seaworthy.  And  that  ia  very 
well  explained  in  the  unanimous  opinion  of  the 
Court,  that  to  bold  otherwise  might  defeat  the 
power  that  a  shipper  of  goods  baa  to  make  bis 
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inraiuioe  effectual.  He  cannot  insure  big  goods 
except  on  the  footing  of  giving  an  implied  war- 
ranty of  seaworthinees,  and  so  the  law  holds  in 
the  contract  of  carriage  that  seaworthiness  is 
plainly  implied  as  an  obligation  on  the  ship- 
ownar.  I  am  therefore  ef  opinion  that  that  plea 
maintained  on  the  part  of  the  defenders  wonid 
not  have  availed  them.  But  on  the  facts  of  the 
ease  otherwise,  aa  I  have  stated,  I  am  of  opinion 
that  the  defenders  ought  to  succeed,  and  that  the 
jadgment  of  the  Lord  Ordinary  should  be  re- 
called. 

Ijobd  PsiBiDcin — ^I  oonooT  entirely  in  the 
opinion  of  I<ord  Adam,  and  have  nothing  to 
•dd. 

The  Coart  reealled  the  interloontor  of  the  Lord 
Ordinary,  sustained  the  defences,  and  assoilzied 
the  defenders  from  the  conclusions  of  the  action. 

Connsel  for  the  Farsner — Asber,  Q.O. — Sal- 
Tesen.     Agents — ^Boyd,  Jameson,  &  Kelly,  W.S. 

Counsel  for  the  Defenders — Balfour,  Q.O. — 
Vn.    Agents— Webster,  Will,  &  Bitohie,  S.S.C. 


Friday,  December  21. 
FIBST    DIVISION. 

KLENCK    V.    EAST     INDIA    COMPANY    FOB 
MINING  AND  EXPLORATION,  LIMITED. 

Limited  Company — Memorandum  and  Artide* 
of  Aitoeiation — /«*«<  of  Share*  at  a  Diieount — 
Oompanie*  Act  1862,  tee*.  7,  8,  12,  26,  Table  A 
(27) — Companies  Act  1867,  tee.  26. 

It  is  uUra  viret  of  a  company  incorporated 
with  limited  liability  noder  the  Companies 
Acts  1862  to  1880  to  issue  its  sbares  at  a  dis- 
count (whether  the  memoraudam  of  associa- 
tion bears  to  confer  such  a  power  or  not), 
becaase  such  a  company  has  no  power  to 
reduce  the  capital  specified  in  the  memoran- 
dum of  association. 

The  articles  and  memorandum  of  associa- 
tion of  a  limited  company,  incorporated 
nnder  the  Companies  Acta  1862  to  1883,  bore 
to  confer  power  on  the  company  to  issue 
shares  at  a  discount.  The  company  issued 
such  shares  in  conformity  with  certain  special 
lesolntions  and  a  contract  registered  with  the 
registrar.  A  shareholder,  who  was  a  party 
to  these  special  resolutions  and  contract, 
presented  a  petition  to  the  Court  to  have 
the  register  of  the  company  rectified  by 
deletion  of  bis  name  as  holder  of  300  shares 
issaed  at  a  discount,  on  the  ground  that  the 
issue  of  these  sbares  was  uUra  vires  of  the 
company,  and  that  consequently  their  allot- 
ment to  him  and  the  entry  of  his  name  on 
the  register  were  also  ultra  vires  and  illegal. 
The  Court  granted  the  petition. 

Opinion  (per  Lord  Shand)  that  in  certain 
cases  the  shares  of  railway  and  other  com- 
panies which  have  adopted  the  Companies 
Clanses  Acts  may  be  issued  at  a  discount. 
The  East  India  Company  for  Exploration  and 
Mining,  Iiimited,   was  incorporated  nnder  the 


Companies  Acts  1862  to  1880  in  1881.  The  capi- 
tal of  the  company  was  £100,000  in  100,000  shares 
of  £1  each,  of  which  99,000  were  taken  up. 

The  memorandum  of  association  contained  the 
following  claase: — "The  objects  for  which  the 
company  is  established  are — From  time  to 
time  to  make  the  shares  of  capital  original,  in- 
creased, or  reduced,  or  any  part  thereof  ordinary 
or  preferred,  or  guaranteed  or  deferred  shares, 
and  to  convert  the  same  into  sbares  of  different 
nominal  amount,  .  .  .  and  to  issue  all  or  any  of 
such  shares  at  par,  or  at  a  discount,  or  at  a  pre- 
mium, or  as  paid  np  or  partly  paid  up." 

By  the  articles  it  was  provided,  iTUer  alia— 
"(8)  The  company  may  from  time  to  time  by 
special  resolution  increase  the  capital  by  the 
creation  of  new  shares. "... 

"(9)  Such  increased  capital  may  be  issued  as 
ordinary  shares,  or  preferred  or  guaranteed  or 
deferred  shares,  or  partly  by  one  of  these  modes 
and  partly  by  another  or  others,  and  may  be 
issued  at  par,  or  at  a  discount,  or  at  a  pre- 
mium." .  .  . 

By  special  resolution  passed  on  6th  January 

1886,  confirmed  on  February  6,  1886,  and  regis- 
tered on  16th  May  1886,  it  was  resolved  that  the 
capital  of  the  company  should  be  increased  from 
£100,000,  divided  intol00,000  shares,  to  £300,000, 
divided  into  800,000  shares  of  £1  each. 

By  special  resolution,  passed  on  18th  Jnne, 
confirmed  on  80th  June,  and  registered  8th  July 

1887,  it  was  resolved,  inter  aita— "(1)  That  the 
directors  be,  and  they  are  hereby  authorised  to 
issue  160,000  shares  of  £1  each,  quoad  123,270 
shares  at  a  discount  of  not  more  than  128.  6d. 
per  share. " 

In  pursuance  of  this  resolution  the  company 
offered  123,270  shares  at  a  dincount  of  12s.  6d. 
per  share,  and  John  Matthew  Klenck  applied  to 
the  directors  for  800  shares,  and  at  the  same 
time  remitted  £16,  being  Is.  per  share  thereon. 
On  26th  August  1887  be  received  notice  that 
these  shares  bad  been  allotted  to  him,  and  that 
he  was  entered  in  the  company's  books  as  holder  ' 
of  these  shares. 

On  31st  May  1888  Mr  Elenck  presented  a  peti- 
tion craving  the  Court  "  to  ordain  that  the 
register  of  said  company  be  rectified  by  deleting 
therefrom  the  entry  of  the  petitioner's  name  as 
holder  of  the  300  shares  of  the  capital  stock  of 
the  said  company  (part  of  the  shares  issued  in 
July  1887)  standing  in  his  name  in  tbe  said 
register  ;  and  to  direct  that  due  notice  of  such 
rectification  be  given  to  the  Registrar  of  Joint- 
Stock  Companies  in  Scotland  ;  and  further,  to 
interdict  and  prohibit  the  said  company  from 
making  or  enforcing  any  call  or  calls  upon  the 
petitioner  in  respect  of  the  said  shares,  or  from 
charging  him  for  any  alleged  price  in  respect 
thereof,  or  from  in  any  way  holding  or  treating 
him  as  a  shareholder  of  the  said  company  in  re- 
spect of  tbe  said  300  shares  ;  and  further,  to  de- 
cern and  ordain  the  said  company  to  make  pay- 
ment to  the  petitioner  of  the  sum  of  £16,  paid 
by  him  in  respect  of  said  shares,  with  interest 
thereon  at  the  rate  of  6  per  centum  per  annum, 
from  the  25th  day  of  July  1887 ;  and  to  find  the 
said  company  liable  in  the  expenses  incurred  in 
this  application." 

The  petitioner  averred  that  his  application  for 
the  shares  had  been  made  on  his  part  and  ac- 
cepted by  the  company  on  the  condition  that  on 
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each  share  12s,  6d.  was  to  be  credited  as  paid  np, 
and  that  each  share  was  to  be  subject  only  to  a 
liability  of  7a.  6d.  thereon.  This  issue  of  shares 
at  12s.  6d.  discount  per  share  was  ultra  vire»  of 
the  company,  and  consequently  the  allotment  of 
the  shares  to  the  petitioner  and  the  entry  of  his 
name  on  the  register  were  also  ultra  vCret  and 
illegal.  The  Qompany  had  refused  to  comply 
with  his  request  to  have  his  name  removed  from 
the  register. 

Iq  their  answers  the  company  denied  that  the 
issue  of  shares  at  a  discount,  and  their  allotment 
to  the  petitioner  and  the  entry  of  his  name  on  the 
register  were  illegal,  and  averred  that  the  said 
shares  were  issued  in  terms  of  the  memorandum 
and  articles  of  association,  and  of  an  agreement 
between  the  company  and  Mr  James  Napier  and 
the  GoldAelds  Prospecting  Company,  Limited, 
dated  24th  and  27th  May  1887,  and  of  the 
resolutions  of  the  company.  The  petitioner 
and  the  other  shareholders  further  agreed 
with  the  company  that  the  said  shares  should 
be  so  issued ;  and  the  agreement  to  this  effect, 
dated  25th  October  1887,  was  duly  registered  in 
terms  of  the  Companies  Act  1867,  section 
25,  before  the  shares  were  issued.  Numerous 
obligations  had  been  incurred  by  the  oompany 
on  the  faith  of  the  petitioner  and  the  other  per- 
sons in  the  same  position  being  shareholders. 
Both  the  oompany  and  the  creditors  relied  on 
the  petitioner  and  the  said  other  persons  being 
shareholders.  The  petitioner  applied  for  and 
accepted  the  shares  in  question  in  full  knowledge 
of  the  terms  of  the  memorandum  and  articles  of 
association.  The  respondents  submitted  that 
the  petituner  was  barred  from  insisting  in  the 
petition ;  that  his  allegations  were  irrelevant, 
and,  so  far  as  material,  anfounded  in  fact ;  and 
that  the  petition  shotild  be  refused,  with  ex- 
penses. 

By  section  7  of  the  Companies  Acta  1 862  it  is 
enacted  : — "  The  liability  of  the  members  of  a 
company  formed  under  this  Act  may,  according  to 
the  memorandum  of  association,  be  limited  either 
to  the  amount,  if  any,  unpaid  on  the  shares  respec- 
tively held  by  them,  or  to  such  amount  as  the 
members  may  respectively  nndertake  by  the 
memorandum  of  association  to  contribute  to  the 
assets  of  the  oompany  in  the  event  of  its  being 
wound-up." 

Section  8  of  the  same  Act  provides,  inter  alia : 
— "Where  a  oompany  is  formed  on  the  principle 
of  having  the  liability  of  its  members  limited  to 
the  amount  unpaid  on  their  shares,  hereinafter 
referred  to  as  a  company  limited  by  shares,  the 
memorandum  of  association  shall  contain  the 
following  things — that  is  to  say,  .  .  .  (5)  The 
amoant  of  capital  with  which  the  company  pro- 
poses to  be  registered  divided  into  shares  of  a 
certain  fixed  amount. " 

Section  12  provides: — "Any  company  limited 
by  shares  may  so  far  modify  the  conditions  con- 
tained in  its  memorandum  of  association,  if 
authorised  to  do  so  by  its  regnlations  as  originally 
framed,  or  as  altered  by  speoial  resolution  in 
manner  hereinafter  mentioned,  as  to  increase  its 
capital  by  the  issue  of  new  shares  of  snoh  amount 
as  it  thinks  expedient,  or  to  consolidate  and 
divide  its  capital  into  shares  of  larger  amount 
than  its  existing  shares,  or  to  convert  its  paid-up 
shares  into  stock ;  but,  save  as  aforesaid,  and 
save  as  is  hereinafter  provided  in  the  case  of  a 


change  of  name,  no  alteration  shall  be  made  by 
any  company  in  the  conditions  contained  in  its 
memorandum  of  association." 

By  section  25  it  is  enacted: — "  Every  oompany 
under  this  Act  shall  cause  to  be  kept  in  onb  or 
more  books  a  register  of  its  members,  and  there 
shall  be  entered  therein  the  following  particulars 
— (1)  The  names  and  addresses,  and  the  occupa- 
tions if  any,  of  the  members  of  the  company, 
with  the  addition,  in  the  case  of  n  company  hav- 
ing a  capital  divided  into  shares,  of  a  statement 
of  the  shares  held  by  each  member,  distinguish- 
ing each  share  by  its  number ;  and  the  amount 
paid  or  a<<reed  to  be  considered  as  paid  on  the 
shares  of  each  member."  .  .  . 

Table  A,  section  27,  provides  that  "subject  to 
any  direction  to  the  contrary  that  may  be  given 
by  the  meeting  that  sanctions  an  increase  of 
cupital,  all  new  shares  shall  be  offered  to  the 
members  in  proportion  to  the  existing  shares 
held  by  them,  and  such  offer  shall  be  made  by 
notice  specifying  the  number  of  shares  to  which 
the  member  is  entitled,  and  litmiting  a  time 
within  which  the  offer,  if  not  accepted,  will  be 
deemed  to  be  declined,  and  after  the  expiration 
of  such  time,  or  on  receipt  of  an  intimation  from 
the  member  to  whom  such  notice  is  given  that  he 
declines  to  accept  the  shares  offered,  the  direc- 
tors may  dispose  of  the  same  in  such  manner  as 
they  think  most  beneficial  to  the  company." 

Section  25  of  the  Companies  Act  1867  pro- 
vides as  follows : — "  Every  share  in  any  company 
shall  be  deemed  and  taken  to  have  been  issued 
and  to  be  held  subject  to  the  payment  of  the 
whole  amount  thereof  in  cash,  nnless  the  same 
shall  have  been  otherwise  determined  by  a  con- 
tract duly  made  in  writing,  and  filed  with  the 
Begistrar  of  Joint-Stock  Companies  at  or  before 
the  issue  of  snch  shares." 

Reference  was  also  made  in  the  course  of  the 
discussion  to  certain  sections  of  the  Companies 
Clauses  Acts,  which  are  quoted  in  the  opinion  of 
Lord  Bhand. 

Argued  for  the  petitioner — It  was  illegal  and 
ultra  vires  of  the  company  to  issue  shares  at  a 
discount.  At  common  law  there  was  no  snch 
thing  as  limitation  of  the  liability  of  partners. 
Snch  limitation  was  entirely  the  creation  of  the 
Companies  Acts,  and  could  only  be  pleaded  in 
the  terms  of  these  statutes,  which  did  not  autho- 
rise the  issuing  of  shares  at  a  discount.  The 
memorandum  and  articles  of  association  could 
not  confer  a  power  on  the  company  to  limit  the 
liability  of  its  shareholders  in  this  way.  The 
limitation  of  liability  in  the  Act  of  18(12  was  to 
the  "amount,  if  any,  unpaid  on  the  shares" — 
sees.  7  and  38  (4).  The  amount  of  the  capital 
and  the  shares  was  fixed  by  the  memorandum 
under  sec.  8,  and  with  the  exceptions  enumerated 
in  sec.  12,  no  alterations  were  to  be  made  on  the 
conditions  contained  in  the  memomndum  of 
association.  A  company  could  neither  boy  ita 
own  shares  nor  issue  them  at  a  discount,  for  this 
reason,  that  every  creditor  was  entitled  toassume 
that  the  subscribed  capital  was  in  the  coffers  of 
the  company,  either  in  money  or  money's  worth, 
or  available  to  it  in  the  pockets  of  its  share- 
holders, except  in  so  far  as  it  had  been  diminished 
by  the  legal  operations  of  the  company.  Section 
25  did  not  authorise  the  issuing  of  shares  at  a 
discount.  What  it  did  was  to  recognise  payment 
in  kind,  and  th»t  was  regulated  by  mo.  36  of  tha 
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Act  of  1867.  The  bargain  between  the  company 
and  the  petitioner  was  therefore  void  aa  involv- 
ing impossible  oouditioos — In  re  Altnada  and 
Tinto  Uompany,  May  19,  1888,  W.N.;  Tretor  v. 
Whttworth,  L.B.,  12  App.  Can.  409,  per  Lord 
Macnaghten;  Inre  Financial  Corporation,  L.B.,  2 
Chan.  App.  714,  per  Lord  Cairns,  732-3 ;  Athburp 
BaAxnay  Carriage  and  Iron  Company  v.  Riehe,  7 
Eng.  and  Irish  App.  653,  per  Lord  Oaiins,  672. 
The  argument  from  the  provisions  of  the  Com- 
panies Clanses  Acts  did  not  throw  much  light 
upon  this  case,  where  difficult  statutes  had  to  be 
ooustmed.  With  regard  to  the  question  of  pre- 
jndioe  to  creditors,  it  was  settled  that  if  a  man 
was  induced  by  misrepresentation  to  become  a 
shareholder,  he  might  cense  to  be  a  shareholder 
if  he  sought  redress  before  liquidation — Smith'* 
case,  2  Oh.  App.  604  ;  Oaket  v.  Peek,  3  Eq.  676. 
Argued  for  the  respondents — The  petitioner 
founded  mainly  on  section  7  of  the  Act  of  1862. 
That  section,  however,  did  not  fix  the  liability  of 
shareholders  to  the  company.  To  ascertain  that 
it  was  necessary  to  go  to  the  conditions  and 
regulations  of  the  company,  and  in  this  case  these 
allowed  the  issne  of  shares  at  a  discount.  The 
liability  of  shareholders  to  creditors  was  their 
liability  to  the  oompany  and  nothing  more — 
Wattrhouie  v.  Jamieton,  March  13,  1868,  6 
Hacph.  691— o/.  May  24,  1870,  8  Macph. 
(U.  of  L.)  88,  L.B.  2  Scotch  App.  29.  In  the 
memorandum  of  the  oompany  there  was  a  pro- 
vision that  shares  might  bis  issued  at  a  disconnt, 
and  there  was  nothing  illegal  in  shareholders 
agreeing  to  this  effect — Oakbank  OH  Oompany  v. 
Crum,  December  2,  1881,  9  K.  198.  The  issue 
of  shares  at  a  discount  was  recognised  in  section 
26  of  the  Act  of  1862,  whioh  should  be  read 
along  with  sections  26,  27,  and  28  of  Table  A. 
The  company  could  issue  shares  at  a  disconnt  if 
allowed  by  the  articles — BamweWi  case,  July  22, 
1881,  29  W.B.  882;  Nice  HaU  Sotting  MiU 
Company,  23  Ob.  Div.  645.  It  was  argued  for 
the  petitioner  that  section  26  merely  recognised 
payment  in  kind  or  money's  worth,  but  that 
■nrely  could  not  mean  money's  worth  of  the 
nominal  value  of  shares.  If  goods  were  given 
for  new  shares  when  other  shares  were  in  the 
market  at  a  discount,  no  one  would  give  in  goods 
more  than  the  real  value  of  the  shares,  and  cash 
payments  must  be  on  the  Same  footing — Palmer's 
Company  Precedents,  39.  Whatever  payment 
in  cash  might  mean  in  section  26  of  the  Com- 
panies Act  of  1867,  the  operation  of  that  section 
was  avoided  by  registering  a  contract  in  terms  of 
its  provisions — Birkensltaw  v.  JUieoU*,  L.B.  8 
App.  Cas.  1004,  per  Lord  Blackbarn,  1026.  If  a 
oontract  were  registered,  the  Court  was  not  to 
ask  whether  the  consideration  given  was  equal  to 
the  nominal  value  of  the  shares  or  not.  To  take 
the  case  of  the  sale  of  a  going  business  where  the 
seller  agreed  to  take  payment  in  shares,  the  oon- 
sideration  on  one  side  must  be  held  equal  to  that 
given  on  the  other,  unless  the  agreement  were 
impeached  as  fraudulent — PelVi  case,  L.B.,  8  Eq. 
222 — ree.  5  Ch.  App.  11  ;  Anderion't  case,  L.B., 
7  Oh.  Div.  76  ;  Buckley  on  the  Companies  Acts. 
The  Companies  Clauses  Act  1846  (8  and  9  Vict, 
eap.  17)  was  a  very  kindred  statute  to  the  Com- 
paniea  Act  1862.  It  contained  very  similar  pro- 
visions as  to  the  amount  of  shares,  and  the 
liability  of  shareholders.  The  shares  were  to  be 
of   " prescribed  amount"  in  the  one  case,  of 


"  fixed  amount "  in  the  other.  By  section  63  of 
the  1846  Act  power  was  given  to  issue  shares  at 
a  discount  by  the  words  "in  such  manner  and 
on  such  terms,"— c/.  26  and  27  Vict.  sec.  21,  and 
32  and  33  Vict.  cap.  48.  Why  should  not  a 
similar  power  be  conferred  by  the  words  "  in 
such  manner"  in  sec  27  of  Table  A  of  the  1862 
Act?  There  being  no  express  prohibition  of 
issuing  shares  at  a  discount  in  that  Act  it  must 
be  assumed  to  be  legal.  The  benefit  of  the  Act 
was  that  it  created  a  general  way  to  enable 
limited  companies  to  incorporate  themselves 
without  special  Acts  of  Parliament,  but  none 
the  less  the  limitation  of  liability  depended  on 
the  incorporation.  In  the  Almada  case  founded 
on  by  the  petitioner  there  appeared  to  have  been 
no  reference  to  the  terms  of  section  26  of  the 
1862  Act,  or  to  Table  A.  Two  of  the  most  cogent 
arguments  on  the  point  in  question  had  therefore 
been  overlooked.  The  power  here  contained  in 
the  memorandum  of  association  was  a  further 
distinction  between  the  two  oases,  and  to  a  great 
extent  the  Judges  in  the  Almada  case  proceeded 
on  a  mistaken  analogy  between  that  £ase  and 
Trewr  v.  Whitworth.  The  issue  of  shares  at  a 
discount  was  noV  the  same  as  the  buying  by  a 
oompany  of  its  own  shares.  The  petitioner 
could  allege  no  hardship  in  being  kept  on  the 
register,  as  he  had  been  present  at  the  meetings 
at  which  the  special  resolutions  were  passed. 
At  advising— 

LoBD  PaKsiDENT— This  is  a  summary  petition 
presented  under  the  authority  of  the  86th  section 
of  the  Companies  Act  of  1862  against  a  oompany 
called  the  East  India  Company  for  Exploration 
and  Mining,  Limited,  which  has  its  registered 
office  in  Glasgow,  and  the  registered  capital 
of  whioh  was  100,000  shares  of  £1  each.  The 
oompany  resolved  in  the  year  1886  to  increase  its 
capital  from  £100,000  divided  into  100,000  shares 
of  £1  each,  to  £300,000  divided  into  300,000 
shares  of  £1  each.  That  was  simply  an  increase 
of  capital  exactly  upon  the  same  terms  and 
footing  as  the  original  capital  of  the  company, 
and  is  quite  unobjectionable.  But  there  fol- 
lowed upon  that  in  the  next  year  1887  a  special 
resolution  of  the  company,  by  which  it  was 
resolved  "that  the  directors  be  and  they  are 
hereby  authorised  to  issne  160,000  shares  of  £1 
each  quoad  123,270  shares  at  a  discount  of  not 
more  than  12/6  per  share  ;"  and  that  was  followed 
-  by  certain  other  resolutions  as  to  the  proportions 
in  which  these  new  shares  were  to  be  offered  to 
the  existing  partners  of  the  company.  Now, 
in  pursuance  of  that  resolution  the  oompany 
caused  a  prospectus  to  be  issued  offering  these 
shares,  123,000  odds,  at  a  disconnt  of  12/6;  and 
the  petitioner  applied  for  300  of  these  shares 
and  had  them  allotted  to  him,  and  he  was  entered 
in  the  company's  books  as  the  holder  of  800 
shares  accordingly,  upon  the  footing  and  condi- 
tion, although  that  was  not  expressed  in  the 
register,  that  he  was  to  be  credited  with  12/6  per 
share  as  paid  np,  and  consequently  that  each 
share  held  by  him  was  to  be  subject  only  to  a  lia- 
bility of  7/6.  The  petitioner  maintains  that  the 
issue  of  the  shares  at  a  discount  is  ultra  viret  of 
the  company  and  void,  and  consequently  that  the 
allotment  of  shares  to  him  was  also  vltra  viret  of 
the  company,  and  that  he  is  entitled  to  have  his 
name  removed  from  the  register,  and  to  have  the 
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money  which  he  paid  for  these  shares,  which 
amoanted  oaly  to  £15,  repaid  to  him.    The  answer 
that  is  mide  on  the  part  of  the  company  is,  in  the 
first  place,  that  the  iasae  of  these  shares  was  perfectly 
legal  and  within  the  oompatenoy  of  the  company, 
and  secondly,  that  the  petitioner  haviagrippliedfor 
and  accepted  the  shares  in  the  fnll  Icnowledge  of 
the  terms  on  which  they  were  issned,  is  barred 
from  insisting  in  this  petition  and  from  having 
his  name  removed  from  the  register.     Now,  the 
qaestion  whether  this  resolution  of  the  company 
was  illegal,  and  whether  the  issoing  of  the  shares 
at  a  disooant  by  this  company  was  vltra  tint  and 
therefore  void,  is  a  qaestion  of  very  great  im- 
portance, and  depends,  I  think,  tmly  upon  the 
olauMS  of  the  Companies  Acts,  particularly  npon 
the  olanses  of   the  Act  of   1862.     The   seventh 
section    of   that    statute    prescribes   the    mode 
in  which  the  liability  of  members  of  a  company 
may  be  limited,  and   it  must  be   observed  that 
the  limitation  of  liability  is  a  statutory  privilege 
purely.     There  is  no  such  thing  as  limited  lia- 
bility at  common  law,  and  therefore  no  company 
can  have  limited  liability  that  does  not  comply 
with  the  conditions  upon  which  that  privilege  il 
granted.     The  7th  section  is  In  these  terms — 
"The  liability  of  the  members  of  a  company 
formed  under  this  Act  may,  according  to  the 
memorandum  of  association,  be  limited  either  to 
the  amount,  if  any,  unpaid  on  the  shares  re- 
spectively held    by  them,  or  to  such  amount 
as  the  members  may  respectively  undertake  by 
the  memorandum  of  association  to  contribute  to 
the  assets  of  the  company  in  the  event  of  its  being 
wound  up."    The  latter  is  what  is  called  limita- 
tion by  guarantee,  with  wtiich  we  have  nothing 
to  do  in  the  present  case.     The  limitation  that 
we  are  dealing  with  here  is  a  limitation  which  is 
"to  the  amount,  if  any,  unpaid   on  tbe  shares 
respectively  held"  by  the   members.     The   8th 
section    provides    that    "where    a    company   is 
formed  on  the  principle  of  having  the  liability  of 
its   members  limited  to   the  amount  unpaid  on 
their  shares,   hereinafter  referred  to  as  a  com- 
pany limited  by  shares,   the  memorandum  of 
association  shall  contain  the  following  things — 
the  name  of  the  proposed  company,  with  ths 
addition  of  the  word  '  Limited '  as  the  last  word 
in  such  name  ; "  the  place  where  the  registered 
office  of  the  company  is  to  be  situated  ;  "  the  ob- 
ject   for   which   the   proposed    company   is    to 
be  established ;  a  declaration  that  the  liability 
of  the  members  is  limited;"  and  lastly,    "the 
amount   of   capital  with  which    the    company 
proposes  to  be  registered,  divided  into  shares  of 
a  certain  fixed  amount"    Now,  I  do  not  think 
there  can  be  any  ambiguity  in  these  two  clauses. 
The  limitation  is  to  the  amoimt  unpaid  on  the 
shares.     Nobody  can  have  a  greater  amount  of 
limitation  of  liability  than  is  prescribed  here; 
and  the  limitation  is  this,   that   he  shall    not 
be  called  upon  to  pay  more  than  remains  unpaid 
npon  the  amount  of  his  shares.    Supposing  the 
share  to  be  £1,  he  never  can  be  called  npon  for 
more  than  £1  foi  each  share,  and  if  any  portion 
of  that    £1   has    been   paid,    then  his  liability 
is  limited  to  what  remains  unpaid.     But  that  his 
liability  extends  to   every  shilling   that  remains 
unpaid  is  perfectly  clear.     In  connection  with 
this  it  is  also   necessary  to   consider   the   12th 
Motion  of  the  same  statute,  wliioh  provides  that 
"any  company  limited  by  shares  may  so  far 


modify  the  conditions  contained  in  its  memor- 
andum of  association,  if  authorised  to  do  so 
by  its  regulations  a^  originally  framed,  or  as 
altered  by  special  resolution  in  manner  herein- 
after mentioned,  as  to  increase  its  capital  by  the 
issne  of  new  shares  of  such  amount  as  it  thinks 
expedient,  or  to  consolidate  and  divide  its  capi- 
tal into  shares  of  larger  amount  than  its  existing 
shares,  or  to  convert  its  paid-up  shares  into  stock, 
but,  save  as  aforesaid,  and  save  as  is  hereinafter 
provided  in  the  case  of  a  change  of  name, 
no  alteration  shall  be  made  by  any  company 
in  the  conditions  contained  in  its  memorandum 
of  association."  Now,  keeping  in  view  that  the 
leading  condition  of  the  memorandum  of  associ- 
ation is  to  be  in  all  cases  that  the  liability 
of  members  is  limited  to  the  unpaid  portion 
of  the  shares  which  they  have  taken,  and  is 
not  and  cannot  be  extended  farther,  it  appears  to 
me  that  tbis  clause,  sec.  12,  affords  an  additional 
confirmation  of  the  importance  attached  to  the 
rule  established  by  sections  7  and  8,  because, 
with  the  exceptions  enumerated  in  section  12,  no 
alteration  shall  be  made  by  the  company  on  the 
conditions  contained  in  the  memorandum  of 
association.  Now,  the  conditions  contained  in 
the  memorandum  of  association  are  that  the 
capital  shall  be  divided  into  shares  of  a  certain 
fixed  amonnt,  and  that  the  liability  of  members 
extends  to  the  whole  amount  of  these  unpaid  shares, 
and  extends  no  farther.  The  2uth  section  of  the 
subsequent  Act  of  1867  was  also  referred  to 
in  argument,  and  quite  properly,  because  it  must 
be  construed  also  in  connection  with  the  sections 
of  the  Act  of  1862  that  I  have  read.  That 
25th  section  provides  that  "every  share  in  any 
company  shall  be  deemed  and  taken  to  have 
been  issued  and  to  be  held  subject  to  the 
payment  of  the  whole  amount  thereof  in  cash, 
unless  the  same  shall  have  been  otherwise  de- 
termined by  a  contract  duly  made  in  writing  and 
filed  with  the  Registrar  of  Joint-Stock  Com- 
panies at  or  before  the  isvue  of  such  shares." 
The  evil  which  this  enactment  was  intended 
to  remedy  was  very  well-known.  There  were  a 
number  at  transactions  of  rather  a  doubtful  kind 
entered  into  between  persons  contracting  with 
the  company  for  works  and  the  like,  by  pro- 
viding that  they  should  be  paid  by  giving 
them  shares— fully  paid-up  shares,  or  Btxares  held 
to  be  fully  paid-up — and  the  like,  and  to  check 
these  irregular  transactions  this  section  provided 
for  payment  of  the  shares  in  cash  only,  onless  it 
shall  have  been  otherwise  determined  by  a  eon- 
tract  made  in  writing  before  the  issue  of  the 
shares — that  is  to  say,  that  the  contract  made  in 
writing  must  specify  and  publish  the  considera* 
tion  which  the  company  took  in  place  of  cash  for 
the  shares.  So  that  that  I  think  does  not 
advance  the  argument  at  all  in  support  of  the 
issue  of  shares  at  a  discount,  because  the  issue 
of  shares  at  a  discount  involves  this,  that 
whereas  the  share  capital  of  the  company  is  all 
divided  in  £1  shares,  that  being  the  certain  fixed 
amount  prescribed  in  section  8  of  ths  Act  of 
1862,  in  point  of  fact  they  have  given  a  dis- 
charge to  those  people  who  took  the  sharea  at  a 
discount  of  a  considerable  portion  of  that  which 
ex  fcusU  of  the  share  they  are  bound  to  pay. 
That  seems  to  me  to  be  exactly  the  same  thing 
in  principle  as  the  company  buying  its  own 
shares.    It  is  just  a  diminution  of  the  appazvnt 
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oapital  of  the  company.  In  the  one  case — the 
oaee  of  parohaaing  its  own  shaies,  and  holding 
them  without  Te-isaue — the  company  jost  return 
to  the  ehaieholders  the  whole  or  a  portion  of  the 
capital  which  he  haa  paid ;  and  in  this  case, 
instead  of  returning  a  portion  of  the  capital 
which'  he  has  paid,  they  fail  to  lay  him  under  an 
obligation  to  pay  up  the  unpaid  portion  oi  the 
■hares,  or  rather  they  grant  him  a  discharge  of 
that,  without  consideration,  to  a  certain  amount. 
In  short,  the  two  violate  the  principle  of  the 
statute  exactly  in  the  same  way.  The  memo- 
randam  sets  out — and  is  bodnd  to  set  out — the 
precise  amount  of  the  capital  of  the  company 
divided  into  shares  of  a  certain  fixed  amount, 
and  the  effect  of  that  is  to  show  to  the  public 
and  to  the  creditors  dealing  with  the  company, 
what  is  the  amonnt  of  the  fixed  oapital  upon 
which  they  are  entitled  to  rely  in  so  dealing  with 
the  company.  But  if  by  either  of  the  means 
that  I  have  suggested— either  the  purchase  by 
the  company  of  its  own  shares,  or  by  such  a 
transaction  as  this,  issuing  shares  at  a  discount — 
the  pablic  and  the  creditors  are  misled  entirely, 
then  the  memorandum  is  set  at  naught,  and  the 
provision  of  the  memorandum  is  for  all  the  pur- 
poses for  which  it  was  intended  practically  use- 
less. These  are  the  grounds  upon  which  it 
appears  to  me  that  the  issue  of  shares  at  a  dis- 
count cannot  possibly  be  maintained  to  be  legal. 
This  is  the  first  time  that  the  question  has  oc- 
enrred  for  decision  in  this  Court,  but  there  have 
been  some  cases  in  the  English  Courts  upon  the 
subject,  and  there  has  been  apparently  a  good 
deal  of  variance  of  opinion  among  the  English 
Judges.  However,  there  was  a  case  cited  to  us 
in  which  the  Court  of  Appeal  in  England  seems 
to  have  come  to  a  unanimous  decision,  precisely 
to  the  effect  that  I  have  now  indicated,  and  it  is 
Tery  satisfaotory,  especially  after  the  apparent 
differences  of  opinion  that  existed  among  the 
English  Judges,  to  find  at  least  something  like 
an  authoritative  judgment  npon  this  question. 
I  shall  only  say  that  the  case  of  the  Almada 
Company  appears  to  me  to  be  upon  all  fours 
with  the  present.  It  is  very  difficult  to  conceive 
two  cases  so  nearly  the  same.  I  forbear  from 
quoting  the  judgments  of  the  learned  Judges  in 
that  case,  because  your  Lordships  have  had  them 
before  you,  but  I  am  happy  to  be  able  to  say 
that  I  concur  not  only  in  the  judgment  at  which 
the  Court  of  Appeal  arrived,  but  in  the  reasons 
which  are  given  by  the  learned  Judges  for  their 
opinions.  But  there  is  another  and  perhaps  still 
more  authoritative  guide  which  we  have  in  the 
present  case,  and  that  is  the  judgment  of  the 
House  of  Lords,  in  the  case  of  Tredor  v.  Whit- 
wnih.  That  was  a  case  where  the  company  had 
purchased  up  its  own  shares  and  held  them 
without  re-issne,  and  the  House  of  Lords  held 
that  that  was  an  entirely  illegal  and  void  trans- 
action, and  must  be  set  aside  upon  the  ground 
which  I  have  already  indicated  as  being  the 
ground  of  jngment  in  the  present  case,  that  this 
was  just  a  defeating  of  the  object  of  the  memo- 
andam  of  association  in  that  part  of  it  where  it  is 
required  to  set  out  the  precise  amount  in  money 
of  the  capital  of  the  company  divided  into  a  certain 
number  of  shares  of  a  certain  fixed  amount. 
The  two  oases  —  the  case  of  the  purchase  of 
■hai««  by  the  company,  and  the  case  of  issuing 
■hares  at  a  discount — I  think  depend  mtiiely 


upon  the  same  principle. 

There  is  just  one  other  point  to  which  it  is 
necessary  to  advert  in  disposing  of  this  petition. 
It  is  maintained  upon  the  part  of  the  respondents 
that  they  are  entitled  to  issue  shares  at  a  dis- 
count, because  they  have  a  power  to  do  so  within 
the  memorandum  of  association  itself,  whereas 
in  the  cases  that  have  been  decided,  both  in  the 
AXmada  case  and  in  the  case  of  Trevor  v.  Whit- 
worth,  the  power  was  not  in  the  memorandum  of 
association  but  in  the  articles  of  association. 
I  do  not  think  that  makes  any  difference  in  the 
case  at  all,  because  if  the  power  to  issue  shares 
at  a  discount  be  inconsistent  with  setting  forth 
the  precise  amount  of  the  capital  of  the  com- 
pany, divided  into  a  certain  number  of  shares  of 
fizedamoUDt,  then  that  issuperadding  to  the  memo- 
randum of  association  something  that  takes  away 
its  value,  or  rather  something  that  utterly  con- 
tradicts its  most  important  provision.  The 
point  was  dealt  with,  and  very  ably  dealt  with, 
by  Lord  Macnaghten  in  the  case  of  Trevor  v. 
Whitieorth,  and  as  expressing  my  own  views  of 
the  question,  although  it  did  not  actually  arise  ~ 
for  decision  in  Trevor  v.  Whitieorth,  I  am  pre- 
pared to  adopt  Lord  Macnaghten's  views  upon 
that  question.  He  says — "It  seems  to  me  that 
if  a  power  to  purchase  its  own  shares  were  found 
in  the  memorandum  of  association  of  a  limited 
company  it  would  necessarily  be  void;"  and 
further  on  he  says — "It  seems  to  me  that  one 
way  of  trying  whether  it  is  permissible  or  not 
would  be  to  read  it "  —that  is,  the  decree — "  into 
the  memorandum  in  connection  with  the  condition 
which  states  what  the  capital  is  to  be ;"  and  then  he 
puts  it  in  this  form  —"The condition  would  then 
run  thus —  'The  capital  of  the  company  is  £150,000 
in  16,000  jhares  of  £10  each,  but  the  board  may 
buy  back  shares  whenever  they  think  it  desirable 
for  the  purposes  of  the  company  to  do  so.'  It 
seems  to  me  that  a  condition  so  qualified  would 
be  repugnant  and  contradictory  to  itself.  At 
anyrate,  the  qualification  would  have  the  effect 
of  reducing  one  of  the  statutory  conditions  of  the 
memorandum  to  an  empty  form."  I  cannot 
better  express  my  own  opinion  than  it  is  there 
expressed  by  that  noble  and  learned  Lord.  I 
think  if  you  add  to  the  memorandum  of  associa- 
tion anything  that  derogates  from  or  annuls  one 
of  the  statutory  requisites  of  the  memorandum 
of  association  that  must  necessarily  be  an  illegal 
condition.  Upon  these  grounds  I  am  for  grant- 
ing the  prayer  of  this  petition,  removing  the 
petitioner's  name  from  the  register  of  share- 
holders, and  ordering  the  company,  as  I  think  we 
may  by  the  35th  section,  to  repay  the  £15. 

LoBD  MxTBE —  I  entirely  agree  in  the  grounds 
on  which  your  Lordship  has  so  very  clearly 
based  your  judgment  in  this  most  important  case, 
and  I  have  nothing  to  add. 

LoBD  Shajtd — I  am  entirely  of  the  same 
opinion,  and  I  adopt  your  Lordship's  judgment 
upon  all  the  points  with  which  it  has  dealt. 

I  consider  that  this  case  is  really  decided  by 
the  case  of  Trevor  v.  Whitieorth.  ■  I<ooking  at 
the  question  which  was  there  settled,  and  the 
grounds  of  the  decision,  I  think  we  have  practi- 
cally the  same  question  raised  in  this  case.  In 
Trevor  r.  Whitteorih  the  company  had  bought 
back  a  number  of  its  own  shares,  and  in  that 
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way  the  capital  was  diminished.  The  Court  held 
that  this  wag  illegal  and  ultra  vires,  because  the 
company  had  no  power  to  diminish  the  capital 
which  was  specified  in  the  memorandum.  It 
appears  to  me  that  what  was  done  here,  although 
not  done  in  the  same  way,  has  precisely  the 
same  effect.  The  Court  in  ZVeiw  v.  Whii- 
tcorth  expressed  a  strong  view  that  the  creditors 
were  entitled  to  look  to  the  capital  as  it  was  de- 
fined in  the  memorandum,  and  that  the  share- 
holders and  directors  of  the  company  could  not, 
unless  under  special  conditions,  and  with  the 
sanction  of  the  Court  under  the  Statute  o{  18C7, 
reduce  that  capital  by  auy  process,  aud  of  course 
buying  back  their  shares  was  practically  reduc- 
ing their  capital.  Now,  can  it  possibly  be  said 
that  if  £1  shares  are  issued  at  a  discount  of  18s. 
that  is  not  rednciog  the  capital  ?  lu  the  one  case 
the  capital  is  paid  back ;  in  the  other  the  obliga- 
tion of  the  shareholder  to  pay  his  share  of  capi- 
tal is  discharged.  Tbe  operation  in  the  one  case 
has  precisely  the  same  effect  as  in  the  other 
although  it  is  done  in  a  different  form,  and  there- 
fore I  hold  the  case  of  Trevor  y.  Whitworth  to 
be  decisive  of  this  case,  except  on  the  point  to 
which  your  Lordship  last  alluded,  that  here  the 
power  to  issue  shares  at  a  discount  is  contained 
in  the  memorandum,  but  on  that  matter  also  I 
agree  with  your  Lordship.  A  power  to  issue 
shares  contrary  to  the  express  provisions  of  the 
statute  cannot  be  given  by  a  provision  in  the 
memorandum. 

Counsel  for  the  respondents  maintained  an 
argument  upon  the  Companies  Clauses  Acts,  and 
as  to  what  could  be  done  with  reference  to  the 
issue  of  a  railway  company's  stock  at  a  discount, 
and  it  is  right  to  notice  the  argument  that  was  so 
presented.  It  was  maintained  with  reference 
to  the  provisions  of  these  statutes,  in  the  first 
place,  that  it  was  obvious  that  the  Legislature 
did  not  consider  that  it  was  in  all  cases  an  ille- 
gal proceeding  to  issue  shares  at  a  discount; 
and,  in  the  second  place,  that  it  we  applied  the 
analogy  of  these  statntes  to  the  present  case, 
it  would  be  found  with  reference  to  issuing 
shares  at  a  discount  that  a  company  under  the 
Companies  Acts  really  had  the  power.  It  was 
said  that  power  will  be  found  to  exist  in  the  case 
of  railways  and  other  companies  which  come  under 
the  Companies  Clauses  Acts,  and  the  statutes 
with  which  we  have  to  deal  are  substantially  the 
same. 

Now,  it  appear^  to  me  that  the  argument  suc- 
ceeded so  far,  I  think  Mr  Murray  was  able  to 
show  us — at  least  he  satisfied  me — that  in  the 
case  of  companies  which  come  into  operation 
under  the  Companies  Clauses  Acts  of  1845  and 
sabseqaent  statutes,  there  is  power  to  issue 
shares  at  a  discount,  subject  to  certain  condi- 
tions and  restrictions.  But  I  think  the  argu- 
ment entirely  fails  to  show  that  the  clauses 
which  allow  of  that  power  in  the  case  of  railway 
companies,  and  other  companies  adopting  the 
Companies  Clauses  Acts,  are  at  all  the  same 
either  in  terms  or  in  effect  as  the  clauses  which 
we  have  to  deal  with  in  the  Companies  Acts  of 
1862  and  1867.  In  tbe  Companies  Clauses  Act 
of  1845,  section  6  provides  that  "the  capital  of 
tbe  company  shall  be  divided  into  shares  of  a 
prescribed  number  and  amount,  and  such  shares 
shall  be  numbered  in  arithmetical  progression," 
and  section  38  contains  this  provision  as  to  the 


liability  of  shareholders,  that  "if  any  legal  dili- 
gence or  execution  shall  have  been  issued  against 
tbe  propertjr  or  effects  of  the  company,  and  if 
there  cannot  be  found  sufficient  whereon  to  levy 
under  such  diligence  or  execution,    then  such 
diligence  or  execution  may  be  nsed  against  any 
of  the  shareholders  to  the  extent  of  their  shares 
respectively  in  the  capital  of  the  company  not 
then  paid-up,  and  for  the  purpose  of  ascertain- 
ing the'names  of  the  shareholders  "  access  shall 
be  given  to  the  register.     Now,  if  these  had  been 
the  only  provisions  in   that  statute  affecting  a 
question  of  this  kind,  it  appears  to  me  that  the 
result  would  have  been  precisely   the  same  as 
under  the  Acts   we  are  dealing  with.    There 
would  have  been  limited  liability,  but  I  think 
there  would  have  been  no  power  to  the  company 
to  purchase  its  own  shares  or  to  issue  shares  at  a 
discount.     But  we  tire  referred  to  the  special  pro- 
vision touching  this  matter  contained  in  section 
63  of  the  Companies  Clauses  Act  of  1845,  which 
deals    with   unissued   capital  authorised   to  be 
issued  by  the  conversion  of  the  power  to  borrow 
money  into  a  power  to  issae  capital  stock.     Sec- 
tion 61  provides — "  If  at  the  time  of  any  such 
augmentation  of  capital  taking  place  by  the  crea- 
tion of  new  shares,  the  then  existing  shares  be 
at  a  premium  or  of  greater  actual  value  than  the 
nominal  value  thereof,  then,  unless  it  be  other- 
wise provided  by  tbe  special  Act,  tbe  sum  so  to 
be  raised  shall  be  divided  into  shares  of  such 
amount  as  will  conveniently  allow  the  same  to  b« 
apportioned  among  the  then  shareholders  in  pro- 
portion to  the  existing  shares  held  by  them  re- 
spectively," and  they  are  to  be  offered  to  exist- 
ing shareholders  accordingly.      But  section  63 
provides  that  "  if  at  the  time  of  SQch  augmenta- 
tion of  capital  taking  place,  the  existing  shares 
be  not  at  a  premium,  then  such  new  shares  may 
be  of  such  amount,  and  may  be  issued  in  such 
manner  and  on  such    terms    as    the  company 
shall  think  fit."    Now,   I  am  disposed  to  hold, 
and  I  think 'the  subsequent  course  of  legislation 
shows  that  by  that  clause  with  its  wide  powers 
having  reference  to    augmentation   of  capital, 
where  the  existing  shares  are  not  at  a  premium, 
the  new  shares  may  be  issued  at  a  discount. 
But  that  is,  I  think,  because  of  the  very  special 
terms  of  this  particular  clause,  which  provides 
that  the  shares  may  be  issued  "  on  such  terms  as 
the  company   shall  think  fit."    The    power  of 
issuing  the  shares  on  such  terms  does,  I  think, 
include  the  power  to  issue  shares  at  a  discount. 
And  subsequent  legislation  on  the  subject  shows 
that  the  Legislature  had  taken  that  view  of  tba 
section,  because  the  Act  of  26  and  27  Viot.  o. 
118,  sec.  21,  which  follows  on  a  number  of  sec- 
tions providing  for  the  issuing  of  new  shares,  and 
new  stock  in  tbe  case  of  a  railway  company,  pro- 
vides that  "subject  to  the  foregoing  provisions  the 
company  may  from  time  to  time  dispose  of  new 
shares  and  new  stock  at  sack  times  to  such  per- 
sons on  snoh  terms  and  conditions,  and  in  such 
manner  as  the  directors  think  advantogeons  to 
the  company,"  bat  it  goes  on  to  enact — "bat  so 
that  not  less  than  the  full  nominal  amount  of 
any  share  or  portion  of  stock  be  payable  or  paid 
in  respect  thereof. "      This  clause,  it  may  be  ob- 
served, directly  prohibits  the  issuing  of  shares  at 
a  discount,  and  accordingly  if  the  enactments  had 
stood  there,  in  the  case  of    railway  oompaaiea 
that  could  not  have  been  done. 
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Bat  by  two  snbseqnent  statutes,  the  latter 
being  the  Aot  32  and  33  Viot.  o.  48,  seo.  6,  it  was 
piovided,  with  reference  to  the  section  wliich  I 
ha-ve  now  read — "Section  21  of  the  Companies 
Olanses  Act  of  1863  shall,  with  respect  to  any 
company  to  which  it  is  applicable  under  the  pro- 
fiiions  of  this  or  any  other  Act,  be  read  to  have 
effect  as  if  the  following  words,  that  is  to  say, 
'bat  so  that  not  less  than  the  fnll  nominal 
amoont  of  any  share  or  portion  of  stock  be  pay- 
able or  paid  in  respect  thereof, '  had  not  been  in- 
aerted  in  that  section."  So  that  the  prohibition 
to  issue  shares  at  a  discount  was  removed  by  the 
Legislature,  and  apparently  in  certain  limited 
cases  the  shares  of  railway  and  other  companies 
which  have  adopted  the  Companies  Clauses  Acts 
may  be  issued  at  a  discoant. 

But  while  the  argument  goes  this  length,  I  do 
not  think  it  goes  a  step  farther.  The  mode  in 
which  that  authority  is  given  in  certain  limited 
cases  is  by  the  proTision  of  the  statute  that  the 
directors  may  issue  the  shares  on  such  terms  as 
they  think  fit.  There  is  nothing  of  that  kind  in 
the  Companies  Acts  of  1862  and  1867.  The 
only  reference  to  which  counsel  for  the  respon- 
dents could  make  upon  this  matter  is  contained 
in  Table  A  containing  the  articles  of  association 
which  might  be  adopted  by  any  company. 
Table  A,  seo.  27,  proyides  that  "subject  to  any 
direction  to  the  contrary  that  may  be  given  by 
the  meeting  that  sanctions  the  increase  of  capi- 
tal, all  new  shares  shall  be  offered  to  the  mem- 
bers in  proportion  to  the  existing  shares  held  by 
them,  and  such  offers  shall  be  made  by  notice 
specifying  the  number  of  shares  to  which  the 
member  is  entitled,  and  limiting  a  time  within 
which  the  offer,  if  not  accepted,  will  be  deemed 
to  be  declined,  and  after  the  expiration  of  such 
time,  or  on  the  receipt  of  an  intimation  from  the 
member  to  whom  such  notice  is  given  that  be 
declines  to  accept  the  shares  offered,  the  direc- 
tors may  dispose  of  the  same  in  such  manner  as 
they  think  most  beneficial  to  the  company." 
Now,  the  distinction  between  the  two  classes  of 
cases  is  two-fold.  In  the  first  place,  the  Com- 
panies Clauses  Act  of  1845  itself  in  oneof  its  enact- 
ments gives  the  power.  We  have  no  such  power 
given  in  the  Companies  Act  of  1862,  and  even 
if  there  were  inserted  in  the  articles  of  associa- 
tion a  power  of  that  kind,  or  indeed  even  in 
the  memorandum  of  association,  it  would  not  be 
effectual  as  against  tbe  direct  provisions  of  the 
statute,  which  in  effect  directly  prohibit  any 
each  proceeding.  But  further,  when  you  turn 
to  the  articles  of  association  you  find  there  is  no 
sach  wide  power  given  as  to  authorise  directors 
to  issae  shares  "  on  such  terms  "  as  they  think  fit, 
and  the  absence  of  these  words,  I  think,  makes  all 
the  difference  between  the  two  oases.  On  these 
grounds  it  appears  to  me  that  the  argument 
foonded  upon  the  Companies  Clanses  Acts  has 
no  material  bearing  on  the  question  which  we 
are  to  decide,  and  that  nnder  the  Companies  Acts 
of  1862  and  1867  the  issue  of  shares  at  a  dis- 
connt  is  itUra  nrei. 

Xjobd  Adah — I  oonoar  for  the  reasons  now 
■tated  by  yonr  Lordship,  and  for  the  reasons 
■tated  by  the  EngUsh  Judges  in  the  Ahnada  case. 
The  only  difference  between  this  and  the  Almada 
OBM  that  I  can  see  is  that  in  this  case  the  com- 
pany has  taken  power  by  its  memorandum  of 


association  to  issae  shares  at  a  discount,  as  they 
have  attempted  to  do.  Nobody  disputes  that 
there  must  be  certain  conditions  inserted  in  the 
memorandum  of  association,  and  that  these  are 
essential  conditions  under  the  Act.  If  that  be 
so,  it  has  always  appeared  to  me  to  be  a  very 
clear  proposition  that  in  the  same  memorandum 
of  association  yon  cannot  insert  valid  conditions 
which  will  give  power  to  the  company,  if  exer- 
cised, to  destroy  all  or  any  of  the  essential  con- 
ditions required  by  the  Act  to  be  in  the  memoran- 
dum of  association.  Take,  for  example,  the  first 
condition  which  must  be  inserted,  viz.,  tliat  the 
name  of  tbe  company  shall  be  followed  by  the 
word  "limited,"  would  it  be  possible  to  insert  a 
valid  condition  in  the  same  memorandum  of 
association  giving  the  power  to  tbe  company  to 
alter  the  name  of  the  company  by  the  omission 
of  the  word  "limited?"  The  thing  would  be 
absurd.  And  so  you  might  go  through  every  one 
of  the  essential  conditions,  and  take  power  in  the 
memorandum  which  would  enable  the  company 
to  destroy  every  one  of  the  statutory  essential 
conditions,  and  so  reduce  the  memorandum  to  a 
nullity.  This  would  be  out  of  the  question,  and 
I  quite  agree  with  the  reasoning  of  Ijord  Hao- 
naghten  on  that  point. 

The  Court  pronounced  the  following  inter- 
looator : — 

"  Orant  the  prayer  of  the  petition,  ordain 
the  said  respondents  to  rectify  the  register 
of  the  company,  and  to  delete  therefrom  the' 
entry  of  the  petitioner's  name  as  holder  of 
800  shares  of  the  capita)  stock  of  said  com- 
pany (part  of  the  shares  issued  in  July  1887) 
standing  in  his  name  in  the  said  register,  and 
direct  that  the  respondents  give  due  notice 
of  such  rectification  to  the  Registrar  of 
Joint-StockCompaniesinScotland :  Farther, 
interdict  and  prohibit  tbe  said  company 
from  making  or  enforcing  any  call  or  calls 
on  the  petitioner  in  respect  of  said  shares, 
or  from  charging  him  for  any  alleged  price 
in  respect  thereof,  or  from  holding  or  treat- 
ing him  in  any  way  as  a  shareholder  of 
said  company  in  respect  of  the  said  800 
shares,  and  decern:  Farther,  decern  and 
ordain  tbe  said  company  to  make  payment 
to  the  petitioner  of  the  sum  of  £15  paid  by 
him  in  respect  of  said  shares,  with  interest 
thereon  at  the  rate  of  five  per  centum  per 
annum  from  the  25th  day  of  July  1887  : 
Find  the  petitioner  entitled  to  the  expenses 
incurred  subsequent  to  the  lodging  of  the 
answers  by  the  respondent,"  Ac 

Counsel  for  Petitioner — D.-F.  Mackintosh, 
Q.C. — Lorimer.  Agents  —  John  C.  Brodie  &, 
Sons,  W.S. 

Counsel  for  Bespondents— Graham  Murray — 
Ure.     Agenta— Webster,  Will,  &  Bitchie,  S.S.O. 
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Saturday,  January  26,  1889. 

SECOND    DIVISION. 

[Lord  Wellwood,  Ordinary. 
BALFOUR,  PBTITIONEB.  ■ 

JudieicU  Fadtor  —  Special  Powen  —  Intanity  — 

Aliment  to  Next-of-Kin  out  of  Ward^t  Surplu$ 

Ineome — Nobile  Offleium. 

An  application  b;  the  curator  boni*  of 

a    person   ineapax  for  authority  to    make 

alimentary  allowances  oat  of    the  gurplns 

income  of  the  ward's  estate  to  first  cousins 

of  the  wards  who  were  in  destitute  oircmn- 

stances,  refuted. 

Upon  I7tb  December  1872  James  Balfour,  W.S., 

Edinburgh,  was  appointed  curator  bonis  of  James 

Bobert  Lloyd,  who  was  of  nnsound  mind,  upon 

the  petition  of  his  uncle  Mr  Joseph  Lloyd. 

'    He  DOW  presented  a  note  for  specied  powers 

under  the  Pupils  Protection  Act  (12  and  13  Vict. 

oap.  51),  seo.  7,  to  pay  a  certain  portion  of  the 

surplus  income  of  the  ward  to  certain  of  his 

relations.     The  olrcumstanoes  under  which  the 

application  was  made  were  as  follows : — 

At  the  time  of  the  curator's  appointment  the 
estate  of  the  ward  amounted  to  £4ti,977,  2s.  5d. 
Upon  81st  March  1887  the  amount  of  the  estate 
wa8X77,017,  17b.  2d.  The  annnal  revenue  was 
£^6,\|65,  5s.  lid.,  and  the  expenses  of  the  wards' 
maintenance,  management,  &o.,  amounted  to 
£609,  18a.  6d.,  leaTing  a  surplus  revenue  of 
£1956,  128.  6d.  The  ward  had  thus  beeu  under 
curatory  since  1872.  I£e  had  always  been  of 
weak  intellect,  having  Inherited  this  from  the 
families  of  both  his  father  and  mother.  He  was 
forty-eight  years  of  age,  unmarried,  and  in  good 
health.  A  request  was  made  to  the  curator 
by  the  ward's  next-of-kin,  who  were  in  poor 
oiroumstances,  for  an  annual  allowance  out  of  the 
free  surplus.  These  next-of-kin  were  stated  to 
be  the  ward's  oousins,  children  of  his  uncles, 
William  Evans  Lloyd  and  Joseph  Lloyd,  both 
deceased.  The  children  of  William  Evans  Lloyd 
were — 1.  Alfred  Lloyd,  cabinetmaker,  16  Oopley 
Street,  London,  wages  £1,  16s.  per  week  ;  8.  Mrs 
Luoretia  Sarah  Lloyd  or  Saunders,  a  widow, 
residing  in  Globe  Boad,  Mile  End,  Old  Town, 
London,  income  £30  per  annum,  derived  from 
leasehold  property,  the  leases  of  which  expired 
in  five  years;  3.  Mrs  Eliza  Lloyd  or  Merman, 
residing  at  Leatherdale  Street,  Mile  End,  _  Old 
Town,  London,  income  £26  per  annum.  '  She 
had  a  son  aged  seventeen,  then  earning  Ss.  per 
week. 

There  were  two  children  of  Joseph  Lloyd, 
a  boy  aged  fourteen  and  a  girl  aged  eleven,  who 
were  supported  by  their  mother,  whose  income 
amounted  to  £36,  8s.  per  annum,  derived  from 
leasehold  property,  the  leases  of  which  expired 
in  three  years. 

The  Accountant  of  Court  reported — "The 
accountant  is  not  aware  of  any  case  where 
allowances  have  been  granted  to  next-of-kin 
so  distantly  removed  as  oousins. 

"The  son  of  William  Evans  Lloyd  is  in 
receipt  of  good  wages  as  a  tradesman,  and  both 
the  daughters  hare  for  the  present  an  income  ou 


which  they  have  been  able  to  live ;  but  it  is 
stated  in  a  letter  by  the  said  Alfred  Lloyd,  dated 
October  1888,  and  addressed  to  the  agents  for  the 
curator,  that  both  Mrs  Saunders  and  Mrs  J. 
Lloyd  have  received  notices  from  the  freeholder 
to  repair  their  respective  bouses,  and  that  neither 
of  them  have  the  means  of  meeting  the  cost  of 
such  repairs ;  and  further,  that  if  they  are 
obliged  to  give  up  the  houses  they  will  be 
left  nearly  destitute. 

"  The  curator  has  not  stated  any  amount 
he  would  suggest  as  an  annual  allowance,  and 
until  judgment  baa  been  given  on  the  principle 
involved,  it  may  be  premature  to  consider  that" 

The  Junior  Lord  Ordinary  (Wzllwood)  re- 
ported the  matter  to  the  Second  Division  of  the 
Court.  In  his  note  he  stated — .  .  .  "I  have  not 
been  referred  to,  and  I  do  not  know  of  any  case 
in  which  the  Court  has  in  similar  circnmsumoes 
authorised  payment  of  an  allowance  to  collaterals 
out  of  a  ward's  estate.  The  only  oases  in  which, 
BO  far  as  I  know,  such  payments  to  persons, 
other  than  those  whom  the  ward  was  legally 
bound  to  support,  have  been  sanctioned,  have 
been  where  the  ward  himself,  when  sane,  was  in 
use  to  make  alimentary  payments  to  the  persons 
in  question,  or  had  olearly  expressed  his  inten- 
tion to  do  so.  In  the  present  ease  these  ele- 
ments are  wanting — see  Dunbar,  March  7,  1876, 
3  B.  554,  and  authorities  there  quoted  in  the 
accountant's  opinion." 

The  petitioner  argued — This  was  a  case  in 
which  the  Court  could  exercise  ita  discretion. 
In  former  cases  the  Court  bad  exercised  a  similar 
discretion,  as  they  bad  given  payments  out 
of  the  ward's  estate  which  were  not  authorised 
by  the  terms  of  the  Act  under  which  such  petitions 
were  presented — Allan,  November  IS,  1869, 
8  Macpfa.  189.  Here  there  was  a  large  sur- 
plus revenue,  the  persons  to  be  benefited  were 
in  poor  circumstances,  were  the  near  relatives  of 
the  ward,  and  were  the  persons  entitled  to 
succeed  to  the  estate  upon  bis  death.  It  was  not 
probable  that  the  ward  would  ever  recover  his 
mental  health.  In  the  cage  of  Dunbar  there 
were  other  persons  whose  interests  had  to  be  con- 
sidered besides  the  brother  of  the  ward,  whom  it 
was  proposed  to  benefit. 

The  Court  remitted  the  cause  back  to  the 
Lord  Ordinary  with  instructions  to  refuse  the 
note. 

Counsel  for  the  Petitioner — Kermack.  Agents 
— Mylne  &  Campbell,  W.S. 
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SECOND    DIVISION. 

GRANT    AND    OTHEBS,    PETITIONERS. 

IfobSe  Ofieium—  Ouardianand  PupU — Authority 
to  Cfrant  Bond*  and  Ditpotitumi  in  Security 
over  Ward's  Ettate. 

A  pnpU  proprietor  of  a  fee-gimple  estate 
gaooeeded  thereto  under  burden  of  certain 
proTisiona  for  the  younger  children  of  the 
disponer,  payable  one  year  after  the  death 
of  the  latter,  and  bearing  interest  at  6  per 
cent.  The  interest  amounted  to  £889, 
10s.  lid.  per  annmn. 

The  tutors  and  curators  of  the  pupil  pre- 
sented a  petition  to  the  Court  for  authority 
to  raise  by  bonds  and  dispositions  in  security 
OTer  his  estate  a  sum  sufficient  to  pay  off 
these  prorisioiiB.  It  appeared  that  the  in- 
terest payable  on  such  a  loan  would  amount 
to  £482,  ISs.  8d.  per  annum,  and  the  annual 
saTing  to  the  ward  would  therefore  be  £206, 
178.  3d.  for  the  period  of  eight  years. 

The  Qourt  granted  the  prayer  of  the  peti- 
tion. 
This  was  a  petition  at  the  instance  of  Mrs  Mary 
Jane  Jackson  or  Orsnt, 'widow  of  the  late  Henry 
Alexander  G-rant,  of  Western  Elchies,  and  others, 
tutors  and  curators  of  James  William  Hamilton 
Grant,  now  of  Wester  Elchies,  for  authority  to 
grant  bonds  and  dispositions  in  security  for 
younger  children's  provision. 

The  late  Mr  Grant  of  Wester  Elchies,  formerly 
heir  of  entail  in  possession,  and  thereafter  herit- 
able proprietor  of  these  lands,  executed  a  dis- 
position thereof  in  favour  of  himself  in  liferent, 
and  to  James  W.  H.  Grant  and  bis  heirs  in  fee, 
of  date  14th  June  1884.  Mr  Grant  reserved 
power  to  grant  a  bond  or  bonds  of  provision  iu 
favour  of  his  child  or  children  who  should  not 
succeed  to  the  lands  and  estates,  under  such 
terms  as  he  should  think  proper— if  one  child 
one  year's  free  rent  or  value,  if  two  such 
children  two  years'  free  rent  or  value,  and  if 
three  or  more  children  three  years'  free  rent  or 
value  of  the  said  entailed  estates,  to  be  ascer- 
tained in  the  manner  prescribed  by  the  Statute 
6  George  IV.,  chap.  87,  entitled  "An  Act  to 
authorise  the  proprietors  of  entailed  estates  in 
Scotland  to  grant  provisions  to  the  wives  or  hus- 
bands and  children  of  such  proprietors,"  and 
payable  therein  mentioned,  and  to  charge  the 
same  upon  the  estate  by  bond  or  bonds  and 
dispositions  in  security  in  ordinary  form  when 
the  amount  had  been  ascertained  and  fixed;  it 
being  declared  by  the  foresaid  disposition  that 
any  such  bond  or  bonds  of  provision  already 
granted  by  the  disponer  should  be  as  valid  and 
effectual  as  if  granted  after  the  execution  of  the 
disposition. 

Mr  Grant  by  bond  of  provision  executed  on 
26th  day  of  January  1R78,  and  recorded  in  the 
Books  of  Council  and  Session  tbe  26th  January 
1888,  bound  and  obliged  himself  and  the  heirs 
of  entail  succeeding  to  bim,  to  make  payment  to 
the  child  or  children  procreated  or  to  be  pro- 
created of  his  body  who  should  be  alive  at  his 
dMttb,  and  should  not  succeed  to  the  said  entailed 


estates,  the  following  provisions  bearing  interest 
at  the  rata  of  5  per  centum  per  annum,  and 
payable  one  year  after  his  death,  viz.,  if  one 
such  child  one  year's  free  rent,  if  two  such 
children  two  years'  free  rent  or  value,  if  three  or 
more  such  children  three  years'  free  rent  or 
value  of  the  said  entailed  estates. 

By  declaration  dated  19th  November  1884, 
annexed  to  tbe  said  bond  of  provision,  and  re- 
corded along  with  it,  Mr  Grant  declared  that  the 
bond  of  provision  should  remain  in  full  force 
and  effect  against  him  and  tbe  heirs  succeeding 
to  him-in  the  said  estates  of  Wester  Elchies  and 
others. 

Mr  Grant  died  on  7th  Jnly  1888,  survived  by 
his  widow,  the  petitioner,  and  seven  children, 
including  James  W.  H.  Grant,  and  leaving  a 
settlement  by  which  he  appointed  the  petitioners 
tutors  and  curators  to  his  children. 

The  petitioners,  inter  aiia,  averred— "James 
William  Hamilton  Grant  was  born  on  the  3rd 
day  of  April  1876,  and  now  is  12  years  of  age. 
Henry  Alexander  Grant  having  been  survived  by 
six  younger  children,  the  provision  to  which  they 
were  entitled  was  three  years'  free  rent  of  the  said 
estate  of  Wester  Elchies,  which  has  been  found 
to  be  £13,790,  ISs.  3d.  Said  provision  was  pay- 
able one  year  after  the  death  of  the  said  Henry 
Alexander  Orant,  viz.,  on  7tb  Jnly  1887,  and 
under  the  said  bond  of  provision,  interest  is  pay- 
able at  the  rate  of  6  per  centum  per  annum  until 
the  said  provision  is  paid.  As  money  could  now 
be  borrowed  at  a  less  rate  of  interest  if  the  tutors 
and  curators  of  the  said  James  William  Hamilton 
Grant  could  grant  bonds  and  dispositions  in 
security  over  bis  estates  for  the  amount  of  said 
provisions,  a  large  saving  of  interest  would  in 
this  manner  be  effected.  The  present  applica- 
tion is  therefore  made  for  authority  to  grant 
bonds  and  dispositions  in  security  for  £13,790, 
ISs.  8d. — tbe  amount  of  his  brothers'  and  sisters' 
provisions." 

Tbe  Court  remitted  to  Mr  George  M'Tntosh, 
W.S.,  to  report  on  the  circumstances  set  forth  in 
the  petition. 

The  reporter,  after  narrating  the  circumstances 
as  already  set  forth,  proceeded  :—"  As  Master 
James  William  Hamilton  Grant,  who  is  now  pro- 
prietor of  the  lands  and  estate  of  Wester  Elchies, 
is  a  pupil,  be  is  not  in  a  position  to  implement 
tbe  obligation  upon  him  in  the  said  bond  of  pro- 
vision by  making  payment  to  his  brothers  and 
sisters  of  the  amount  of  their  provision,  and  the 
petitioners  as  his  tutors-nominate  have  no  power, 
without  obtaining  the  authority  of  tbe  Court,  to 
borrow  money  on  their  ward's  estate  for  the  pur- 
pose of  making  payment  of  the  provision.  .... 
Master  James  William  Hamilton  Orant  is  not 
possessed  of  any  moveable  estate  from  which  he 
can  pay  the  amount  of  his  brothers'  and  sihters' 

provisions The    petitioners  do  not    set 

forth  in  the  petition  that  there  is  any  urgent 
necessity  for  their  obtaining  such  authority  in 
order  to  save  their  ward's  estate,  but  they  state 
that  the  amount  of  the  younger  children's  pro- 
visions can  now  be  borrowed  at  a  less  rate  of 
interest  than  6  per  centum  per  annum  if  they  are 
empowered  to  grant  a  bond  and  disposition  in 
security  over  the  estate  for  the  amount,  and  a 
large  saving  of  interest  will  in  this  manner  bo 

effected  to  the  ward Interest  at  the  rate 

of  S  per  cent,  on  the  som  of  £13,790,  IBs.  8d.  is 
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£689,   10s.   lid.   per  annnm ABsnming 

that  the  petitioners,  on  obtaining  anthority  to 
grant  bonds  and  dispositions  in  secority  over 
tbeir  ward's  estate,  could  borrow  the  amount  of 
the  younger  children's  provision  at  3^  per  cent., 
vhioh  is  the  current  rate  of  interest  on  first-olass 
landed  seourities  in  Scotland,  the  interest  on 
£13,790,  188.  3d.  would  amount  tp  £482,  18s.  8d. 
per  annnm,  and  the  annual  saving  to  the  ward 
would  therefore  be  £206,  17b.  3d.  So  far  as  your 
reporter  is  aware,  the  Court  has  not  hitherto 
granted  anthority  to  tutors-nominate  of  a  pnpil 
proprietor  in  fee-simple  to  borrow  upon  the 
security  of  their  ward's  estate,  except  on  being 
satisfied  that  there  was  necessity  or  high  expedi- 
ency: Tour  reporter  respectively  refers  your 
Lordships  to  the  case  of  Bellamy  and  Others, 
November  80,  1864,  17  D.  115,  where  the  Court 
authorised  tutors-nominate  to  borrow  money  on 
the  security  of  the  heritable  property,  to  pay  off 
debts  of  the  testator.  In  that  case  it  was  stated 
that  it  was  of  great  importance  that  the  debts 
and  provisions  should  be  paid  off,  in  order  thtit 
the  creditors  might  not  proceed  to  do  diligence  to 
attach  the  estate  and  accumulate  expenses,  with 
aoonmolated  interest  at  the  highest  legal  rate. 
The  reporter  in  that  case  stated  that  there  was  no 
reason  to  doubt  that  the  raising  the  sum  required 
on  the  security  of  the  heritable  property  of  the 
ward  would  be  aproper  and  necessary  act  of  admin- 
istration on  the  part  of  the  petitioners.  Your  re- 
porter farther  respectfully  refers  your  Lordships 
to  the  case  of  Sinclair  Wemyu,  SxiXy  18,  1882,  9 
B.  1131,  where  an  application  by  a  tutor-nominate 
for  power  to  build  a  mansion-house  on  the  estate 
of  the  pupil  was  refused,  as  being  neither  a 
matter  of  necessity  nor  of  high  expediency.  In 
that  case  the  Lord  President  stated — 'That  to 
justify  an  application  by  a  tutor  to  borrow 
in  order  to  execute  operations  on  the  estate  of  a 
pnpil,  he  must  make  out  a  case  either  of  necessity 
or  of  such  obviously  high  expediency  as  in 
the  eye  of  the  law  amounts  to  necessity.  That  is 
substantially  what  has  been  laid  down  over  and 
over  again,  both  in  this  and  in  the  other  Division 
of  the  Court'  His  Lordship  further  stated — 
'  There  are  certainly  no  facts  before  us  which  in- 
stmot  a  necessity,  or  a  high  expediency,  and  I  am 
therefore  for  refusing  the  prayer  of  the  petition. ' 
In  the  present  petition  it  is  not  set  forth,  and 
your  reporter  understands  that  there  is  no 
ground  for  supposing,  that  the  younger  chil- 
dren require  immediate  payment  of  their  pro- 
visions. Your  reporter  therefore  begs  respect- 
fully to  report  that  the  circumstances  set  forth 
in  the  petition  do  not  indicate  any  such  urgency 
88  to  render  it  a  necessary  act  of  administration 
on  the  part  of  the  petitioners  to  borrow  on  the 
security  of  the  ward's  heritable  estate.  If  this 
view  is  correct,  the  question  for  your  Lordships' 
determination  comes  to  be — Whether,  in  the 
circumstances  above  set  forth,  the  saving,  or 
probable  saving,  of  £206,  17s.  3d.  per  annum 
for  about  eight  years  to  the  ward  is  sufficient  to 
make  it  highly  expedient,  in  the  interests  of  the 
ward,  that  the  petitioners  should  be  authorised 
to  grant  heritable  securities  over  his  estate?" 

The  petitioners  argued — It  was  highly  ex- 
pedient in  the  interests  of  the  pnpil  that  the 
prayer  of  the  petition  should  be  granted.  The 
saving  of  interest  would  amount  to  more  than 
£2000  before  the  ward  oame  of  age.     A  positive 


advantage  was  thus  secured  to  the  pupil,  and 
there  was  practically  no  risk  to  the  estate.  Pro- 
visions to  younger  children  were  in  the  same 
position  as  the  debts  of  an  ordinary  creditor. 
The  younger  children  here  might  at  any  time 
proceed  to  do  diligence  to  recover  the  principal 
sums  due  to  them,  as  these  were  payable  the 
year  after  their  father's  death.  'The  present 
case  was  more  favourable  than  those  in  which 
powers  had  been  granted  to  tutors  previously — 
Maekemie,  January  27,  1855,  17  D.  814 ;  Lord 
Clinton,  October  80,  1876,  3  B.  62;  Campbdl, 
February  26,  1881,  8  E.  643;  Morruon,  July  19, 
1861,  28  D.  1313;  Crawford,  July  6,  1839,  1  D. 
1183;  Threipland,  July  7,,  1848,  10  D.  1234; 
Bellamy  and  Others,  November  30,  1854,  17  D. 
116;  SomerviUe's  Factor,  February  6,  1836, 14 
S.  461.  Further,  the  tutors  of  a  pupil  heii  of 
entail  in  possession  oould  now  obtain  power  to 
borrow  upon  the  security  of  their  ward's  estate — 
Entail  (Scotland)  Act  1882  (45  and  46  Vict.  e. 
53),  sep.  11.  A  pupil  proprietor  of  a  fee-simple 
estate  should  not  be  put  in  •  worse  position  than 
a  pupil  heir  of  entail. 

The  Court  granted  the  prayer  of  the  petition. 

Connsel    for    the   Petitioners  —  Macfarlane. 
AgenU— Tait  &  Criobton,  W.& 


HIGH  OOUET  OF  JUSTICIARY. 


Monday,  January  28. 

(Before  the  Lbrd  Jnstioe-Olerk,  Lord  Adam,  and 
Lord  Trayner.) 

MAXWELL  V.  HABSLAND. 

Justiciary  Cases — Act  2  and  8  Will.  IV.  e.  68— 
Day  Trespass  Act — Poaching  by  Person  having 
Permission  to  Kill  Babbits — General  Convic- 
tion. 

Held  that  a  person  who  had  permission 
from  his  father,  the  tenant  of  a  farm,  to 
shoot  rabbits,  and  who  while  upon  the  farm 
shot  two  grouse,  was  guilty  of  a  trespass 
under  the  Day  Trespass  Act. 

Held  that  a  charge  under  the  Day  Tres- 
pass Act  of  entering  upon  lands  in  "  poisnit 
of  g)ime,  or  of  deer,  roe,  woodcocks,  snipes, 
quails,  landrails,  wild  ducks,  or  conies,"  is 
not  an  alternative  charge,  and  that  a  general 
conviction  following  upon  it  is  good,  even 
though  the  person  convicted  has  a  right  to 
kill  conies. 

James  Maxwell,  residing  at  Hunthills,  in  the 
parish  of  Tinwald  and  county  of  Dumfries,  ytu 
charged  before  the  Sheriff  Court  of  Dumfries 
and  Galloway  at  Dumfries  on  a  complaint 
which  set  forth  that  he  had  "contravened  the 
first  section  of  the  Act  Second  and  Third  William 
the  Fourth,  chap.  68,  entitnled  <  An  Act  for  th« 
more  effectual  prevention  of  trespass  upon  pro- 
perty by  persons  in  pursuit  of  game  in  that  part 
of  Great  Britain  called  ScotUnd  (17th  July  1832),' 
in  BO  far  as  on  the  twenty-first  day  of  November 
1888  years,  or  about  that  date,  the  said  Jame* 
Maxwell  did  commit  a  trespan  bj  entering  mt 
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being  in  the  daytime— that  is  to  say,  between  the 
beginning  of  the  last  hoar  before  snnrise  and 
the  expiration  of  the  first  hour  after  sunset,  upon 
the  lands  of  Hunthills,  in  said  parish  and  county, 
belonging  to  Robert  Stewart  Dalzell,  Esquire  of 
Glenae,  without  leave  of  the  complainer  or  of 
the  said  Bobert  Stewart  Dalzell,  in  seaioh  or 
pursuit  of  game,  or  of  deer,  roe,  woodoooks, 
snipes,  quails,  landrails,  wild  duoka,  or  oonies." 

He  waaoonyicted  of  the  contravention  charged. 
He  took  a  case.  The  facts  proved  in  evidence 
were  set  forth  in  the  case  as  follow — ' '  That  on 
the  date  libelled  in  the  complaint  the  gamekeeper 
Adam  Lauder  found  the  accused  in  a  field  ad- 
joining the  farm-Bteading  of  Hunthills '  with  a 
gun ;  that  the  accused  was  seen  to  fire  the  gun  at 
some  object  in  the  field,  and  that  on  the  keeper 
(who  deponed  that  he  himself  had  no  gun,  but 
only  a  \^alking  stick)  going  to  the  spot  in  the 
direction  in  which  the  gun  was  fired,  he  found 
two  dead  grouse,  but  quite  warm,  and  he  there- 
upon challenged  the  accused  with  poaching. 
The  keeper  immediately  returned  to  Glenae  with 
the  birds,  which  he  showed  to  the  coachman, 
stating  that  he  had  'caught  Maxwell  at  last.' 
The  coachman  (John  Houston)  was  adduced  as  a 
witness,  and  deponed  that  the  keeper  on  his  re- 
tnrn  to  Olenae  bad  shown  the  dead  grouse  to 
him;  that  they  were  still  warm,  and  that  the 
keeper  said  he  'had  got  Maxwell  at  last.'  He 
further  deponed  that  the  keeper  had  no  gun,  only 
a  walking-stick.  .  .  Ko  written  permission  to 
the  accused  to  kill  rabbits  was  proved  or  averred, 
and  the  prosecutor  did  not  dispute  that  he  had  a 
verbal  permission."  Evidence  was  led  for  the 
defence  to  show  malice  on  the  part  of  the  prin- 
cipal witness  against  the  accused.  The  case 
further  bore  that — "Following  a  train  of  deci- 
sions culminating  in  the  case  of  Jamet  v.  T?ie 
Earl  of  Fife,  January  28,  1880,  3  JEl.  (Jus.  Oas.) 
9,  the  Sheriff  -  Substitute  held  that  notwith- 
standing that  accused  resided  with  his  father 
and  assisted  him  in  the  management  of  his  farm, 
any  right  the  father  had  to  the  ground  game  on 
his  farm  did  not  extend  to  the  accused  so  as  to 
protect  him  from  being  liable  to  prosecution 
under  the  statute  libelled ;  and  (2)  idthongh  he 
held  it  proved  that  theprincipal  witness— Lauder 
— most  have  made  use  of  certain  expressions  to- 
wards the  accused  of  the  nature  of  a  threat,  the 
Sheriff-Substitute  was  of  opinion  that  the  wit- 
nesses for  the  defence  may  have  exaggerated 
these  expressions,  and  that  they  did  not  neces- 
sarily bear  the  construction  which  they  put  upon 
them,  and  that  the  use  of  them  did  not  destroy 
the  credibility  of  the  witness,  and  he  accordingly 
found  the  charge  against  the  accused  proven,  and 
imposed  the  fnll  penalty  with  expenses." 

The  questions  of  law  for  the  opinion  of  the 
High  Court  of  Justiciary  were— "(1)  Whether 
tiie  accused  being  a  member  of  his  father's  house- 
hold, and  having  verbal  leave  from  him  to  kill 
rabbits  upon  his  farm,  and  being  lawfully  upon 
the  lands,  is  liable  to  be  prosecuted  under  the 
Day  Trespass  Act?  and  (2)  Whether  the  allega- 
tions of  enmity  and  malice  against  the  principal 
witness  Adam  Lander  have  been  proved  to  such 
m  extent  as  to  deprive  his  evidence  of  the  credi- 
bility necessary  to  be  given  to  it  in  order  to  sus- 
tain the  conviction  ?  " 

Argued  for  the  appellant—  (1)  The  charge  was 
•Itemative.    It  dosed  with  the  alternative  "or 


conies."  The  conviction  was  general,  and  for 
aught  that  appeared  the  accused  might  have  been 
convicted  of  shooting  rabbits,  which  he  had  a 
perfect  right  to  do,  (2)  A  person  entitled  to  be 
on  the  ground  could  not  commit  a  trespass — 
James  v.  T/ui  Earl  of  Fife,  January  28,  1880,  4 
Coup.  321  ;  Lawrie  v.  Maearthur,  October  29, 
1880,  4  Ooup.  346  ;  Stewart  v.  Murray,  Novem- 
ber 18,  1884,  5  Ooup.  526  ;  Jack  v.  Nairne, 
February  18,  1887,  1  White,  850. 

Oounsel  for  the  respondent  was  not  called  upon. 

At  advising — 

Loan  Justiob-Clbbk- This  case  is  not,  I  think, 
very  satisfactorily  stated,  and  as  regards  the  second 
question  I  do  not  think  it  is  one  which  we  are 
called  upon  to  answer. 

Upon  the  first  question  we  are  to  take  it  to  be 
the  fact  that  the  accused  had  a  verbal  permission 
to  shoot  rabbits.  I  give  no  opinion  upon  the  ques- 
tion whether  a  verbal  permission  to  shoot  rabbits  is 
sufficient  to  take  a  person  out  of  the  operation  of 
the  Day  Trespass  Act  as  regards  the  shooting  of 
rabbits.  I  shall  assume  that  the  accused  had  a 
sufficient  right  to  shoot  rabbits.  The  case  that 
the  Sheriff  held  to  be  proved  was  that  having 
sncb  a  right  he  shot  two  grouse.  I  have  no  doubt 
that  a  person  who  goes  out  perfectly  innocently 
with  a  gun  for  the  purpose  of  shooting  crows,  or, 
if  he  has  a  right  to  do  so,  for  the  purpose  of 
shooting  rabbits,  comes  within  the  operation  of 
the  Day  Trespass  Act  whenever  he  shoots  at  game, 
or  any  of  the  enumerated  animals  which  follow 
the  word  game  in  the  statute,  excepting  the  words 
"  or  oonies"  in  the  case  of  a  person  who  has  a 
right  to  shoot  rabbits.  It  is  not  necessary  that 
he  should  start  with  such  an  intention.  The 
moment  he  forms  such  an  intention  he  is  un- 
lawfully on  the  land,  and  is  a  trespasser  in  the 
sense  of  the  Act.  The  tenant  himself  if  he  kill 
game  upon  his  lands  is  unlawfully  there  as  a  tres- 
passer for  that  purpose. 

The  only  question  of  difficulty  is,  whether  this 
conviction,  being  a  general  one,  is  a  good  con- 
viction. It  is  maintained  that  in  so  far  as  the 
conviction  is  ooncerned  the  Sheriff  migbt  have 
intended  to  convict  him  of  shooting  rabbits.  I 
do  not  think  that  is  the  way  in  which  the  statute 
has  been  understood.  The  enumeration  of  animals 
in  the  statute  was  not  inserted  for  the  purpose 
of  stating  a  number  of  alternatives,  but  solely  as 
illustrative  of  what  was  included  in  the  word 
game.  Accordingly,  before  the  Ground  Game 
Act  1880  a  general  conviction  was  perfectly  com- 
petent, and  quite  usual.  The  Ground  Game  Act 
makes  this  difference,  that  if  the  animals  of  which 
the  person  was  in  pursuit  were  rabbits,  and  he 
had  leave  to  shoot  them,  he  is  entitled  to  an 
acqaittal.  But  it  is  by  proving  this  that  he  is  to 
escape.  Therefore  I  hold  that  a  general  convic- 
tion is  still  perfectly  competent.  Of  course  in 
stating  the  case  the  Sheriff  would  be  bound  to 
state  whether  he  convicted  on  the  ground  that 
the  person  accused  shot  rabbits  or  not,  and  the 
accused  would  be  entitled  to  appeal  on  the  ground 
that  he  had  proved  that  he  bad  permission  to 
shoot  rabbits.  But  that  the  conviction,  as  a  con- 
viction, is  perfectly  correct  I  have  no  doubt.  I 
am  accordingly  of  opinion  that  the  first  question 
ought  to  be  answered  in  the  affirmative,  and 
that  the  second  question  ought  not  to  be  answered 
ataU. 
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LoBD  AsAK — I  think  the  second  qneation  should 
not  be  answered. 

The  other  qaestion  is,  "Whether  the  aoonsed, 
being  a  member  of  his  father's  hongehold,  and 
having  verbal  leave  from  him  to  kill  rabbits  npon 
his  farm,  and  being  lawfully  upon  the  lands,  is 
liable  to  be  prosecuted  nnder  the  Day  Trespass 
Act?"  The  facts  which  have  been  fonnd  to  raise 
this  question  are  that  this  person  was  a  farmer's 
son  with  leave  to  shoot  rabbits,  that  he  was  on 
the  lands  with  a  gun,  and  when  so  on  the  lands 
shot  two  grouse.  The  question  is,  whether  the 
fact  that  he  was  entitled  to  be  on  the  lands  to 
shoot  rabbits  prevents  a  conviction  for  being  un- 
lawfully on  the  lands  in  respect  that  be  shot 
grouse  ?  I  am  clearly  of  opinion  that  it  does'not. 
I  think  that  is  decided  by  the  case  of  Jame*  ▼. 
Earl  of  Fife.  It  is  said,  however,  that  the 
authority  of  that  case  has  been  taken  away  by  the 
case  of  Laurie.  I  do  not  think  so.  I  do  not 
think  the  passages  quoted  from  Iiord  Young's 
opinion  in  that  case  mean  that.  It  appears  to 
me  that  Lord  Young  recognised  the  previous 
decision,  and  distinguished  the  case  from  it  npon 
a  question  of  fact.  He  said — "I  am  of  opinion 
npon  the  facts  stated  that  there  was  no  evidence 
laid  before  the  Sheriff  that  the  respondent  either 
entered  or  was  npon  the  land  for  the  purpose  of 
going  in  pursuit  of  game,  and  that  he  was  not  a 
trespasser  in  the  sense  of  the  statute."  His 
opinion  seems  to  turn  upon  this,  that  he  did  not 
think  the  setting  of  a  dog  at  a  wounded  hare  was 
in  point  of  fact  being  there  in  pursuit  of  game. 
That  being  so,  I  am  entirely  of  opinion  with  your 
Lordship,  and  in  conformity  with  the  case  of 
Jama,  that  a  person  may  have  a  right  to  be  on 
lands,  and  yet,  if  after  entering  upon  them  he 
proceed  to  commit  illegal  acts,  he  may  be  oon- 
vioted  of  being  on  the  lands  for  an  illegal  puv^- 
pose.  I  have  no  doubt  that  the  appellant  was 
upon  the  lands  for  an  illegal  purpose  when  he 
formed  the  resolution  which  he  carried  out  of 
shooting  these  grouse,  and  am  therefore  of 
opinion  that  Ihe  first  question  should  be  answered 
in  the  affirmative. 

There  was  another  question  referred  to  whioh 
is  not  stated  in  the  case.  It  is  said  there  is  an 
alternative  libel  with  a  general  conviction.  I  do 
not  think  so.  I  concur  with  your  Lordship  in  the 
construction  of  that  Act.  The  charge  under  the 
Act  is  trespassing  in  pursuit  of  game.  It  is  not 
limited  to  game  proper.  There  is  an  enumera- 
tion of  the  animals  included  in  the  term.  But 
the  charge  is  one  charge.  These  are  illustrations 
of  the  different  ways  in  which  it  may  be  com- 
mitted. It  is  quite  true  that  since  the  passing  of 
the  Ground  Game  Act  the  word  "conies,"  in  the 
case  of  a  person  entitled  to  shoot  rabbits,  becomes 
immaterial  in  the  charge,  and  if  it  bad  been 
proved  to  the  satisfaction  of  the  Sheriff  that  this 
person  were  truly  in  pursuit  of  conies  he  cuuld 
not  have  convicted  him  of  trespass  in  pursuit  of 
game. 

LoBD  Tiuimta  concurred. 

The  Court  sustained  the  conviction. 

Counsel  for  the  Appellant — Bhind.  Agent — 
Wm.  Officer,  S.S.O. 

Counsel  for  the  Respondent — Gondie.  Agents 
—J.  C.  &  A.  Steuari. 


Monday,  January  28. 

(Before  the  Lord  Justice-Clerk,  Lord  Adam,  and 
Lord  Trayner). 

m'kenzies  V.  h'phee  and  another. 

Jiutieiary  Catet  —  Police  —  OUugov)  Police  Act 
1866  (29  and  30  Viet.  e.  273),  tea.  131  and 
132 — Exelution  of  Review  except  by  Circuit 
Court — Sutpeneion  —  Competency — Induetruil 
ScAooli  Act  1866  (29  and  80  Viet.  e.  118),  ice. 
16 — Order  Pronounced  vnthout  Intimation  to 
Father  of  Child. 

Sections  131  and  182  of  the  Glasgow 
Police  Act  1866  provide  for  the  exclusion  of 
review  of  proceedings  under  the  Act  except 
by  the  next  Circuit  Court. 

A  girl  of  ten  years  of  age  while  with  her 
mother  in  the  City  Clothes  Market  in  Glas- 
gow, was  found  to  be  in  possession  of  articles 
missing  from  the  stalls.  The  mother  and 
child  were  taken  to  the  police  office.  No 
charge  was  made  against  them.  They  were 
requested  to  appear  at  the  police  office  on 
the  following  morniug  and  allowed  to  go 
home.  Two  police  officers  called  at  the 
woman's  house  the  same  afternoon,  and 
again  told  the  woman  and  her  daughter  to 
be  at  the  police  office  on  the  following  morn- 
ing. On  obeying  this  order  they  were 
placed  at  the  bar,  and  a  charge  of  theft  of 
the  articles  found  on  the  daughter  having 
been  read  over  to  them  they  were  asked  to 
plead.  They  pleaded  not  guilty,  and  evi- 
dence having  been  led,  the  mother  was  con- 
victed and  sentenced  to  imprisonment,  and 
the  daughter  was  ordered  to  be  sent  to  an 
indnstriid  schooL  No  intimation  was  given 
to  the  husband  that  his  wife  and  daughter 
were  to  be  charged  with  theft,  or  that  the 
latter  was  to  be  sent  to  an  industrial  school, 
and  he  was  not  present  when  the  sentence 
and  order  were  pronounced. 

In  a  suspension  objection  was  taken  to 
the  competency  on  the  ground  that  the  juris- 
diction of  the  High  Court  was  excluded  by 
sections  131  and  182  of  the  Glasgow  Police 
Act  1866. 

Beld  (di$$.  Lord  Adam)  that  the  proceed- 
ings on  which  the  conviction  of  the  mother 
followed,  being  contrary  to  the  recognised 
principles  of  criminal  procedure,  were  fun- 
ditui  null,  and  that  the  High  Court  accord- 
ingly had  jurisdiction  to  entertain  the  sus- 
pension. 

Seld  that  \ixe  order  complained  of  baring 
been     pronounced    under     the     Industrial 
Schools  Act  1866,  the  review  clauses  of  the 
Glasgow  Police  Act  did  not  apply ;  that  the 
High  Court  had  jurisdiction  to  entertain  the 
suspension  ;  and  that  the  order  having  been 
pronounced  without  intimation  to  the  father, 
and  in  his  absence,  conid  not  be  sustained. 
JaneWright  or  M  'Kenzie,  wife  of  Henry  M'Eenzie, 
bra8Bfinisher,in  Glasgow,  and  Marfcaret  M 'Kenzie, 
his  daughter,  were  on   the  2Ut  November  1888 
charged  before  the  Police  Court  in  Glasgow  with 
the  crime  of  theft.    Mrs  M'Keozie  was  convicted 
and  sentenced  to  prison  for  thirty  days.     Mar- 
garet  M'Kenzie   was    not   convicted,    but   was 
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ordered  to  be  eent  to  an  indnstrial  school.  They 
brought  a  aaspension  of  the  secteDoe  and  order. 
They  averred,  inter  alia— '  '2.  On  Tuesday,  20th 
NoTember  1888,  the  comphuner  Mrs  M'Kenzie 
told  her  hnsband  at  dinner  time  (1  p.m.)  that 
she  was  going  in  the  afternoon  to  the  City  Clothes 
Market  to  bay  a  sheet  or  bed-mat  for  the  chil- 
dren. Accordingly  after  her  hnsband  had  re- 
turned to  his  work  Mrs  M'Kenzie  want  to  the 
said  market,  which  is  situated  in  Greendyke 
Street,  Olasgow,  taking  with  her  her  infant, 
whom  she  carried  in  her  arms,  and  the  two  little 
girls  Margaret  and  Agnes,  aged  ten  and  five  years 
respectively.  In  the  market  Mrs  Mackenzie's 
attention  was  very  much  oocapied  in  looking  ont 
lot  a  suitable  sheet  or  mat  (which  she  did  not 
sacoeed  in  finding),  and  also  in  taking  care  of 
the  two  younger  children.  She  did  not  pay 
special  attention  to  the  elder  child  Margaret, 
who  was  able  to  walk  by  herself,  and  who  did 
not  remain  close  to  her  mother.  3.  As  Mrs 
M'Kenzie  was  leaving  the  market  she  looked 
round  for  her  daughter  Margaret,  and  saw  that 
■he  was  being  spoken  to  and  stopped  by  a  police- 
man. The  female  oomplainer  Mrs  M'Kenzie 
vent  up  to  the  policeman  to  see  what  was  the 
matter,  and  stated  that  she  was  the  child's 
mother.  The  policeman  thereupon  took  mother 
and  child  to  the  police  office.  4.  At  the  police 
office  the  oomplainer  Mrs  M'Kenzie  and  her 
daughter  Margaret  were  interrogated  with  refer- 
ence to  certain  articles  (a  plaid,  a  pair  of  drawers, 
an  umbrella,  and  a  girl's  dress),  which  it  appeared 
that  the  girl  was  carrying  when  she  was  stopped 
by  the  policeman  at  the  exit  from  the  market. 
The  girl  explained  what  she  had  already  told  the 
policeman  who  stopped  her,  viz.,  that  she  found 
the  articles  lying  on  the  ground,  and  that  think- 
ing any  articles  lying  there  were  useless  she  lifted 
them.  The  mother  also  explained  that  she  had 
not  seen  the  girl  with  the  articles  in  her  posses- 
sion as  her  attention  was  otherwise  occupied, 
and  the  girl  bad  not  been  walking  close  behind 
her.  The  oomplainer  Mrs  M'Kenzie  and  her 
daughter  Margaret  were  then  told  that  they 
might  go  home,  bat  that  they  were  to  return  to 
the  police  office  at  nine  on  the  following 
morning.  No  charge  was  made  against  either 
of  the  said  complainers,  nor  were  they  told  that 
any  charge  was  to  be  preferred  against  them  on 
the  following  daf .  Nor  were  they  asked  to  give 
bail  or  leave  a  deposit  by  way  of  security  for 
their  re-appearance,  which  would  have  been  the 
appropriate  course  under  section  100  of  the 
Olasgow  Police  Act  (29  and  80  Vict.  chap.  273) 
for  the  officer  on  duty  to  have  taken  in  the  case 
of  persons  against  whom  a  charge  bad  been  or 
was  to  be  made.  Shortly  after  Mrs  M'Kenzie 
and  her  children  reached  home  two  police  officers 
called  at  the  house  and  looked  round.  On  leav- 
ing they  told  Mrs  M'Kenzie  to  be  sure  and  be  at 
the  police  office  next  morning  with  the  girl  Mar- 
garet. They  did  not,  however,  make  any  charge 
against  the  oomplainers  or  either  of  them,  nor 
did  they  intimate  that  any  charge  was  to  be  made 
on  the  following  day.  Nor  did  they  give  the 
oomplainers  any  written  citation  to  appear  as 
provided  by  section  88  of  the  said  Police  Act 
with  reference  to  persons  accused  of  having  com- 
mitted police  offences.  Mrs  Mackenzie  asked 
whether  the  officers  would  not  like  to  see  her 
bnsband,  who  would  be  back  shortly  from  his 
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work,  and  on  their  answering  in  the  negative, 
she   asked  whether  he  would  come  along  with 
them  to  the  police  office  next  morning.      They 
answered   that  there  was  no  occasion    for   his 
doing  so.      6.    On    her    husband's  return    Mrs 
M'Ket  zie  told  him  what  had  passed  at  the  mar- 
ket and  at  the  police  office,  and  also  of  the  visit 
of  the  officers  and  what  they  bad  said.       The 
oomplainer  Henry  M'Kenzie  asked  his  wife  why 
she  had  not  looked  better  after  Margaret,  and 
she  told  him  that  she  was  fully  occupied  with 
the  two  younger  children,  and  in  looking  at  the 
stalls  for  the  article  she  went  to  purchase.      The 
said  oomplainer    then  chastised  his  child  Mar- 
garet, and  warned  her  against  doing  anything  of 
the  kind  in  future.     6.     On  the  following  day 
(Wednesday,    November    21)    the    oomplainer 
Henry    M'Kenzie  went   to  his  work    as  usual. 
On  coming  home  to  dinner  he   found  that  his 
wife  and  daughter  Margaret  had    not   returned 
from  the  police  office.     On  inquiry  there  he  was 
told  that  his  wife  had  been  convicted  of  theft 
and  sent  to  prison  for  thirty  days,  and  that  his 
daughter  Margaret  had  been  sent  to  an  indus- 
trial school  for  Ave  years.     7.   Mrs  Mackenzie 
with  her  daughter  Margaret  went  to  the  police 
office  at  9  a.m.  on  said  2lst  November  as  re- 
qaested,  and  were  put  into  a  large  room  where 
they  were  kept  waiting  for  some  time.     They 
were    then    conducted     to    the    Police     Court. 
Shortly  afterwards,  when    they  were  sitting  in 
Court,   an  officer  asked   Mrs  M'Kenzie  for  her 
maiden  name,  which  she  gave.      Shortly  there- 
after she  and  her  daughter  were  called  to  the  bar 
of  the  Court.     The  respondent  J.    Kilpatriok 
then  read  out  from  a  paper  in  bis  hand  that  the 
female  oomplainer  and  her  daughter  were  charged 
with  theft.     This  was  the  first  intimation  given 
to    Mrs  M'Kenzie    or  her    daughter    that    any 
charge  was  to  be  made  against  either  of  them. 
They  were  then  at  once  asked  by  the  Magistrate 
whether  they  were  guilty,  to  which  they  answered 
that  they  were  not       The  oomplainers  believe 
and    aver    that    the    charge,    particularly   that 
against  the  mother,  was  an  afterthought  on  the 
part  of  the  respondents.     It  appears  from    the 
police  charge-book   and  from  the  act  book  of 
Court     that    the     mother's    name     was    inter- 
lined   as    an     addition    to   a    charge   originally 
framed    against     the    daughter    only.       8.    No 
written  complaint  was  then  or  at  any  time  de- 
livered to  the  accused.     Nor  were  they  informed 
by  the  Magistrate  that  they  were  entitled  to  an 
adjournment  in  order  to  prepare  for  their  do- 
fence,  and  to  call  witnesses  in  exculpation.     Nor 
did  he  inquire  whether  the  hnaband  a&d  father 
of  the  accused  was  present,  or  had  been  informed 
that  a  charge  was  preferred  against  the  parties. 
The  respondents  at  once  proceeded  to  lead  evi- 
dence.    9.  Only  four   witnesses  were  examined 
by  the  respondents,  viz.,  two  stall-keepers,  Ann 
Cook  and  Mary  Ann  Duggan,  and  two  police- 
men. Inspector  Bell  and  Alexander  Law.      The 
former  witnesses  identified    the  articles  as  be- 
longing to  tliem,  but  stated  that  they  did  not  see 
the  girl  lift  any  of  the  articles  from  their  stalls. 
They  added,  however,  that  so  far  as  they  knew 
the  articles  had  not  been  lying  on  the  ground. 
The  poUcemen  gave  evidence  to  the  effect  that 
the  girl,  when  stopped  by  them  at  the  exit  of  the 
market,  had  the  articles  lying  over    her  arm; 
that  she  had   apparently  no  desire    to  conceal 
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them,  and  that  she  stated  that  she  foand  them 
lying  on  the  floor  and  picked  them  np  thinking 
they  were  nseless.     Ko  record  of  the  evidence 
hag  been  kept,  bnt  the  above  is  a  fall  and  accu- 
rate summary  of  it.     10.  The  farther  proceed- 
ings in  the  case  are  acoarately  reported  in  the  fol- 
lowing extract  from  the  Ola»goiB  Evening  Oiti- 
ten    of    Noyember    2l8t    1888  —  '  Stipendiary 
Gemmel  said  there  eonld  be  no  doabt  about  the 
child's  guilt,  bat  he  could  not  divest  from  his 
mind  the  idea  that  the  child  was  taken  there  by 
her  mother  for  the  purpose  of   stealing.'    The 
mother — 'Oh  no,  sir,   I    never  required  to  do 
■ach  a  thing.     I  went  to  buy  a  mat,  and  looked 
at  some  as  these  women  have  said. '    The  Stipen- 
diary— '  It  was  impossible  that  the  child  could 
be  going  from  stand  to  stand  with  these  articles 
in  her  possession  without  you  seeing  them.'    The 
mother — 'I   had  three  children  with    me — this 
one  in    my  arms,   and  the  other  at  my  feet. 
Margaret  was  walking  behind  me,  and  I  could 
not  see  what  she  was  doing.'    The  Stipendiary — 
'  I  am  not  going  to  convict  the  child,  I  am  going 
to    send    her    to   an  Indnstrial    School.'     The 
mother — 'Ob  no,  sir,  her  father  is  a  most  re- 
spectable man,  and  he  will  go  wrong  in  his  mind 
if  you  do."    The  Stipendiary — 'I  will  send  her 
to  an  Industrial  School  for  five  years  ;  and  you, 
I  find  you  gailty  of  art  and  part  in  the  theft, 
and  sentence  yon  to  thirty  days'  imprisonment.' 
12.  The  said  Mrs  M'Kenzie,  oomplainer,  and  her 
daughter  Margaret  were  and  are  wholly  innocent 
of  the  crime  with  which  they  were  charged  as 
aforesaid,  and  fur  which  they  are  both  undergoing 
severe  and  undeserved  punishment.     The  com- 
plainer   Margaret   M'Eenzie  did   not  intend   to 
steal  and  did  not  steal  the  articles  in  question. 
She  picked  them  up  from  the  floor,  supposing, 
with  the  thoughtlessness  and  inexperience  natural 
to  her  years,  that  they  had  been  thrown  away  as  of 
no  value.    Further,  the  complaiuer  Mrs  M'Eenzie 
had  no  knowledge  of  what  her  daughter  had  done 
antil  she  found  her  in  the  hands  of  the  policeman. 
"13.  The  whole  of    the    proceedings  above 
detailed  were  most  irregular,  illegal,  and  oppres- 
sive,  and  most  prejudicial  to  the  complainers. 
They  were  also  conducted  in  direct  violation  of 
the  provisions  of  the  Glasgow  Police  Act,  and  of 
the  other  statutes  regulating  summary  trials,  and 
in    particular   the  Summary  Jurisdiction  Acts. 
14.  It  was  the  duty  of  the  respondents  if  they  in- 
tended to  make  a  charge  of  theft  against  Mrs 
M'Kenzie  and  her  daughter  to  bring  the  accnsed 
into  Court  by  a  warrant  of  citation  with  reason- 
able indueia  in  ordinary  form,  and  to  give  them 
a  copy  of  the  complaint  so  as  to  certiorate  them 
of  the  charge  to  be  brought  against  them,  and 
enable  them  to  prepare  for  their  defence.     No 
warrant  of  citation  was  ever  applied  for  by  the 
respondents,  nor  did  they  ever  give   the  com- 
plainers a  copy  of  the  complaint.     It  was  grossly 
irregular  and  oppressive  on  the  part  of  the  re- 
spondents to  take   advantage  of   the  voluntary 
presence  in   the  police  office  of   Mrs  M'Kenzie 
and  her  daughter    in  order    to  bring  a  charge 
against  them  of  which  they  had  had  no  notice. 
The  respondents  were  also  well  aware  of  the  fact 
that    the   parties    accn.sed    were    the   wife    and 
pnpil    child    of    a    working    man   residing    in 
Glasgow,  and  they  also  knew  that  no  steps  had 
been  taken  to  acquaint  the  hnsband  and  father 
of  proceedings  iu  which  he  was  vitally  interested. 


IS.  Upon  the  respondent's  stating  the  charge 
against  the  complainers  it  was  the  duty  of  the 
magistrate  to  inquire  whether  the  accused  had 
been  served  with  a  copy  of  the  charge,  and  duly 
cited  to  appear,  and  if  it  appeared  that  this  had 
not  been  done,  it  was  his  duty  to  explain  to  the 
accused  that  they  were  entitled  to  an  adjourn- 
ment for  the  purpose  of  preparing  their  defence 
and  calling  witnesses  iu  exculpation.     The  magis- 
trate culpably  failed  to  perform  this  duty.     The 
oomplainer  Mrs  M'Kenzie  had  never  in  her  life 
been  in  a  police  court,  even  as  a  witness,  and 
beingwhollyignorantof  her  rights,  and  thoroughly 
frightened  and  taken  by  surprise,  she  stated  no 
objection  t9  the  proceedings.     She  was  entirely 
without  assistance,  professional  or  otherwise.  16, 
The  conviction  and  sentence  and  order  of  deten- 
tion complained  of  were  wholly  unwarranted  by 
the  evidence,  and  were  grounded  upon  '  ideas'  in 
the  mind  of  the  magistrate,  which  he  unwarrant- 
ably and  erroneously  assumed  to  be  true,  but 
which  were  not  joatified  by  any  evidence.     There 
was  no  evidence  whatsoever  to  prove  or  suggest 
the  '  idea'  that  the  girl  was  taken  to  the  market 
by  her  mother  for  the  purpose  of  stealing,  and 
the    mother    coold    have  proved    the   contrary 
if     she    had     been    given    an    opportunity    of 
leading  eridence.     Nor  was  there  any  evidence  to 
show  that  it  was  'impossible'  for  the  girl  to  have 
had  the  articles  in  her  possession    without  the 
knowledge  of  the  mother.      There  was  no  evi- 
dence to  contradict  the  mother's  statement  on 
this  point.      Mrs  M'Kenzie  could  have  proved  if 
she  bod  had  an  opportunity  of  doing  so  (and  it  is 
the  fact)  that  she  is  extremely  short-sighted.      A 
medical  certificate  to   that  effect   will    be    pro- 
duced.    Further,  the  girl's  statement    that   she 
had  picked  up  the  articles  from  the  floor  was  not 
contradicted,  all  that  the  stall-keepers  conld  say 
being  that  so  far  as  they  knew  the  articles  were 
not  on  the  floor.      17.   The  female  complainer 
Mrs  M'Kenzie  is  thirty-two  years  of  age.     She 
has    borne  seven   children   and    is    in    delicate 
health.      The  infant  which  has  gone  to   prison 
with    its    mother    is    still    being    nursed,    and 
is    suffering     from     bronchitis     and     teething. 
The  confinement  and  anxiety  caused  by  her  im- 
prisonment are  seriously  injuring  the  health  of  the 
female  complainer  Mrs  M'Kenzie,  and  through  her 
the  health  of  her  infant.     In  regard  to  Margaret, 
even  if  she  had  been  gnilty  of  tbe>offence  charged, 
the  order  for  her  detention  in  an  industrial  school 
for  five  years  would  have  been  most  unnecessary 
and  prejudicial,  and  most  cruel  and  oppressive 
to  all  the  complainers.     It  was  pronounced  in 
absence  of  the  girl's  father,  and  without  any 
intimation  to  him  that  such  an  order  was  to  be 
pronounced.     The  oomplainer  Henry  M'Kenzie 
is  quite  able  to  take  charge  of  the  child  at  home. 
He  wonld  have  explained  this  to  the  magistrate, 
and  have  strenuously  resisted  the  order  if  he  had 
had  an  opportunity  of  doing  so.    In  these  oir- 
cnmstanoes  the  complainers  respectfully  crave 
interim  liberation  for  both  the  said  aomplainers." 
The  respondents  lodged  answers  in  which  they 
admitted  that  the  complainers   were   taken  by 
the  police  from  the  City  Clothes  Market  to  the 
police  office  on  the  20th  of  November,  the  girl 
Margaret  M'Kenzie  having  been  found  in  pos- 
session of  articles  which  were  missing  from  some 
of  the  stalls,  and  were  alleged  to  have  been  stoleD ; 
that  after  the  charge  was  taken  they  were  per. 
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mitted  to  letam  home ;  that  they  were  not 
asked  to  give  bail  or  leave  a  deposit ;  that  two 
oflSoers  ciUled  at  Mrs  M'Eenzie'a  house  in  the 
afternoon,  and  that  Mrs  M'Eenzie  was  told  to 
appear  with  her  daughter  at  the  police  office  the 
following  morning  ;  that  the  procedure  which 
took  place  at  the  Police  Court  was  set  forth  with 
substantial  accuracy  by  the  oomplainers  in 
articles  7  and  10  of  their  statement ;  that  no 
written  complaint  was  delivered  to  the  accused, 
and  that  the  order  for  the  detention  of  the  girl 
Margaret  was  pronounced  in  absence  of  the  girl's 
father,  and  without  any  intimation  to  him  that 
such  an  order  was  to  be  pronounced. 

The  complainers  pleaded — "  1.  The  sentence 
complained  of  should  be  suspended,  and  libera- 
tion should  be  granted  with  expenses  as  craved, 
in  aspect — (1)  The  trial  of  the  complainers  was 
proceeded  with  with  undue  haste  without  fair 
notice  of  the  charge,  and  in  the  absence  of  the 
husband  and  father  of  the  accused.  Separatim, 
the  Magistrate  culpably  failed  to  inform  the 
accused  that  they  were  entitled  to  an  adjourn- 
ment. (2)  There  was  no  legal  evidence  of 
the  guilt  of  the  oomplainers,  or  at  least  the  evi- 
dence was  altogether  insufficient  to  warrant  their 
conviction.  (S)  It  was  illegal  and  oppressive  to 
sentence  the  girl  to  a  prolonged  term  of  deten- 
tion in  an  industrial  school  without  first  commu- 
nicating with  her  father.  (4)  The  whole  pro- 
ceedings were  irregular,  illegal,  and  oppressive, 
and  the  said  whole  sentences  were  excessive,  and 
contrary  to  natural  justice." 

The  respondents  pleaded — "(1)  In  respect  of 
sections  181  and  132  of  the  Glasgow  Police  Act 
1866,  the  present  suspension  is  incompetent,  and 
ought  to  be  dismissed.  (2)  The  complainers' 
■tatements  are  irrelevant,  and  insufficient  to  sup- 
port the  prayer  of  the  bill.  (3)  The  whole  pro- 
ceedings having  been  regular  and  legal,  the  sus- 
pension ought  to  be  refused.  (4)  The  com- 
plainers having  been  justly  convicted  on  legal 
evidence  of  the  crime  charged  against  them,  are 
not  entitled  to  suspension.  (6)  "The  oomplainers' 
statements  being  unfounded  in  fact,  the  suspen- 
sion ought  to  be  refused." 

The  Glasgow  Police  Act  1866  (29  and  30  Tict. 
0.  273),  sec.  181,  provides  that  proceedings  be- 
fore the  magistrate  shall  only  be  brought  to 
review  in  the  manner  and  on  the  grounds  speci- 
fied in  sec.  32,  which  provides — "Any  person 
who  feels  aggrieved  by  any  order  or  sentence  of 
the  magistrate  may,  within  fourteen  days  after  its 
date,  appeal  to  the  Circuit  Court  of  Justiciary  at 
the  next  Circuit  Court  to  be  held  at  Glasgow,  in 
the  manner  and  under  the  rules,  &o. ,  contained 
in  an  Act  20  Geo.  II.  c.  43  ...  on  the  ground 
of  corruption,  malice,  or  oppression  on  the  part 
of  the  magistrate,  wilful  deviations  in  point  of 
form  from  the  statutory  enactments,  incompe- 
tency or  defect  of  jurisdiction,  but  on  no  other 
ground." 

The  Industrial  Schools  Act  1866  (29  and  30 
Vict.  c.  118),  sec.  15,  provides — "  Where  a  child, 
apparently  under  the  age  of  twelve  years  is 
charged  before  two  justices  or  a  magistrate  with 
an  offence  punishable  by  imprisonment  or  a  less 
punishment,  but  has  not  been  in  England  con- 
victed of  felony,  or  in  Scotland  of  theft,  and  the 
ehild  ought,  in  the  opinion  of  the  justices  or 
magistrate  (regard  being  had  to  his  age,  and  to 
the  ciroamstances  of  the  case)  to  be  dealt  with 


under  this  Act,  the  justices  or  magistrate  may 
order  him  to  be  sent  to  a  certified  industrial 
school." 

The  respondents  objected  to  the  competency 
of  the  suspension,  on  the  ground  that  review  by 
the  High  Court  of  Justiciary  was  excluded  by 
sections  131  and  132  of  the  Glasgow  Police  Act 
1866. 

They  argued— These  sections  gave  the  oom- 
plainers a  remedy  by  appeal  to  the  next  Circuit 
Court  at  Glasgow  upon  certain  grounds,  and  ex- 
cluded all  other  review.  The  High  Court  of 
Justiciary  had  sustained  its  right  to  interfere 
wherever  the  proceedings  of  the  Inferior  Court 
WBTefundiius  null,  the  complaint  and  proceed- 
ings being  plainly  outwith  the  statutory  autho- 
rity under  which  it  acted,  but  had  always  refused 
to  interfere  by  way  of  review  on  any  of  the 
grounds  contained  in  the  statute  where  there 
was  no  fundamental  nullity — Duffj/  v.  Laing, 
March  5,  1869,  1  Coup.  328 ;  Maekvmie  v. 
ianflr,  November  9,  1874,  3  Coup.  29 ;  O'Brien 
V.  M'Phee,  October  30,  1880,  4  Coup.  876 ; 
Walker  v.  Lang,  Kovember  25,  1867,  B  Irv.  606  ; 
De  Bdnumt  v.  Lang,  June  28,  1871,  2  Coup.  96. 
The  oases  in  which  it  had  interfered  were  those 
in  which  the  complaint  disclosed  no  offence  or 
where  there  was  no  proper  conviction — Mann  v. 
Macarthur,  March  28,  1878,  4  Coup.  58 ;  Oollint 
V.  Lang,  November  3,  1887,  1  White  482 ;  Kidger 
M'Phee,  November  22,  1888,  26  8.L.E.  66 ;  BM 
M'Pliee,  July  18,  1883,  5  Coup.  372 ;  Gray  v. 
MaegiU,  February  27,  1858,  3  Irv.  29.  In  the 
present  case  the  complainers  were  brought  be- 
fore a  Court  competent  to  try  them.  There  was 
a  good  instance  and  a  relevant  complaint. 
There  was  no  fundamental  nullity.  The  grounds 
of  suspension  alleged  disclosed  a  case  of  oppres- 
sion, which  was  one  of  the  grounds  on  which  the 
Circuit  Court  might  review  the  conviction.  The 
argument  applied  to  the  case  of  both  com- 
plainers, for  the  sections  mentioned  applied  to 
orders  as  well  as  convictions,  and  what  was  com- 
plained of  in  the  case  of  the  oomplainer  Mar- 
garet M'Kenzie  was  an  order.  But  there  was  an 
additional  argument  in  her  case.  The  43rd  sec- 
tion of  the  industrial  Schools  Act  1886  gave 
power  to  the  Secretary  of  State  to  liberate  chil- 
dren from  industrial  schools.  No  doubt  in  Wil- 
ton V.  Stirling,  March  9,  1874,  2  Coup.  578,  the 
High  Court  had  interfered  to  quash  such  an  order, 
but  in  that  case  there  was  no  charge  of  crime. 
Here  there  was  a  charge  preferred  and  tried 
under  the  Glasgow  Police  Act.,  and  it  was  upon 
his  investigation  into  the  circumstances  of  that 
charge  that  the  Magistrate  proceeded. 

Argued  for  the  complainer — The  High  Court 
had  an  inherent  power  to  deal  with  gross  irregu- 
larity of  procedure  amounting  to  injustice.  The 
cases  cited  were  examples  of  the  exercise  of  snch 
power,  bat  did  not  exhaust  the  cases  in  which 
the  Court  would  interfere  —  Chray  v.  MaegiU 
(tupra)  (per  Lord  Ivory,  p.  41);  Wright  x.  Dewar, 
March  9,  1874,  2  Coup.  504  (per  Lord  Cowan) ; 
GraJiam  v.  Linton,  Nov.  24,  1856,  2  Irv.  558 
(per  Lord  Deas,  p.  564) ;  Deeaney  v.  Anderton, 
Dec.  16,  1854,  1  Irv.  588  ;  Gallagher  v.  Avid, 
May  21,  1886,  1  White  180;  Ritehie  v.  Pamer, 
Deo.  20,  1848,  John  Shaw  142;  Bobertton  v. 
Mackay,  July  21,  1846,  Arkley  IH  ;  M'Kean-7. 
Wilton,  Dec.  9,  1848,  John  Shaw,  132;  Monorieff 
on  Beview  in  Criminal  Cases,  248.     The  order 
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oomplamed  of  by  Margaret  M'Kenzie  was  not 
pronounced  under  the  Qlasgow  Police  Act,  but 
under  the  Industrial  Schools  Act,  and  was  tiiere- 
fore  subject  to  snspension  by  the  High  Court — 
WiUon  T.  Stirling,  tupra. 

At  advising — 

LoBD  Adam— This  is  a  bill  of  suspension  and 
liberation  brought  at  the  instance  of  Jane  Wright 
or  M'Kenzie  and  Margaret  M'Kenzie  complaining 
of  a  conviction,  dated  21at  November  1888,  ob- 
tained in  the  Police  CJourt  in  Glasgow,  by  which 
the  first  suspender  Jane  M'Kenzie  was  convicted 
of  tfae  crime  of  theft,  and  committed  to  prison  for 
80  days,  and  of  an  order  dated  on  the  same  day  by 
which  the  second  oomplainer  Margaret  M'Kenzie 
was  ordained  to  be  sent  to  the  Industrial  School 
at  Maryhill,  and  there  detained  for  a  period  of 
fl  ve  years.  It  is  pleaded  to  us  that  the  suspen- 
sion of  this  eonviction  and  this  order  is  incom- 
petent on  the  ground  that  the  proceedings  com- 
plained of  were  proceedings  under  the  Glasgow 
Bolioe  Act  of  1866,  and  that  an  appeal  to  this 
Court  of  any  kind  te.  declared  to  be  incompetent 
by  the  provisions  of  that  Act.  In  my  view  it  is 
quite  neoessary  to  consider  separately  in  this 
question  of  competency  the  case  of  the  mother 
•nd  the  case'  of  the  daughter,  because  they  de- 
pend upon  quite  different  considerations.  Taking 
then  the  case  of  the  mother  first,  the  complaint 
bears  to  be  brought  under  the  Glasgow  Police 
Act  of  1866.  It  sets  forth  that  Jane  M'Kenzie, 
now  in  custody,  stole  from  the  City  Clothes 
Market  certain  articles  therein  enumerated,  and 
so  OS.  That  is  followed  by  the  conviction, 
which  bears  that  after  the  charge  had  been  read 
over  to  her  she  pleaded  not  guilty,  and  that  after 
evidence  had  been  led  she  was  convicted  and 
sentenced  to  SO  days,  and  it  is  that  sentence 
which  is  brought  under  our  review.  The  sec- 
tions of  the  Act  founded  on  which  are  said  to 
preclude  appeal  are  the  131st  and  132ud  sections 
of  the  Glasgow  Police  Act.  Now,  it  is  not  denied 
that  we  have  in  this  case  a  good  instance ;  it  is 
not  denied  that  the  judge  had  jurisdiction  to  try 
the  oase ;  neither  is  it  denied  that  the  complaint 
was-a  relevant  complaint,  and  that  the  sentence 
was  a  competent  sentence.  Prima  facie,  there- 
fore, it  appears  to  me  that  under  the  provisions 
of  these  two  sections  of  the  Act  appeal  to  this 
Court,  not  being  a  Circuit  Court,  is  incompetent. 

But  it  is  said  on  the  part  of  the  oomplainer 
that  her  averments  disclose  a  case  which  shows  a 
fundamental  nullity  in  the  proceedings  and  the 
sentence;  and  no  doubt  if  that  be  so  there  Is 
plenty  of  authority  for  saying  that  the  complainer 
is  entitled  to  come  here  for  redress.  But  the 
respondents  say  that  the  averments  in  the  bill  of 
snspension  amount  only  to  what  is  oppression  in 
a  legal  sense  of  the  term,  and  that  as  suspension 
on  the  ground  of  oppression  on  the  part  of  the 
magistrate  is  one  of  the  grounds  of  appeal  to  the 
Circuit  Court  at  Glasgow,  there  is  therefore  a 
gpeoiul  Court  appointed  for  the  consideration  of 
appeals  upon  that  ground,  and  that  there  being 
a  special  remedy  by  appeiU  to  the  Ciicuit  Court 
of  Justiciary,  Uiat  excludes  the  jurisdiction  of 
this  Court.  That  I  understand  to  be  the  argu- 
ment upon  the  other  side. 

Now,  if  the  respondents'  view  of  the  aver- 
ments in  this  case  is  well  founded  I  think 
there  is  plenty  of   authority  for   saying   that 


the  appeal  here  is  inoompetent.  I  think 
the  cases  of  Dick  v.  Lang,  1  Coup.  288,  and 
M'Kenzie  v.  Lang,  3  Coup.  29,  are  quite  sufH- 
oient  to  sustain  that  contention.  That  therefore 
requires  us  to  look  at  the  averments  on  which 
this  bill  of  suspension  is  founded.  If  we  are  to 
sustain  the  competency  of  the  snspension  it  would 
be  necessary,  it  appears  to  me,  to  proceed  upon 
facts  either  admitted  or  proved.  We  cannot 
sustain  the  competency  of  the  suspension  upon 
mere  averment.  But  as  the  view  which  I  take  of  the 
case  is  that  the  appeal  is  not  competent,  in  con- 
sidering the  oase  I  must  assume  the  truth  of  the 
averments  as  made  in  this  bill  of  snspension ; 
and  so  considering  them,  as  I  have  said,  in  my 
view  the  snspension  is  incompetent. 

Looking  to  these  averments,  and  taking  what 
may  be  called  the  principal  view  of  this  case,  it 
seems  to  be  this : — The  child  Margaret  seems  to 
be  about  nine  or  ten  years  of  age.  It  is  said  that* 
on  the  20th  November,  the  day  before  the  trial  and 
conviction,  Mrs  M'Kenzie  went  with  this  child 
and  two  other  younger  children,  one  five  years  old 
and  the  other  younger,  to  bny  a  mat  in  the 
Clothes  Market  at  Glasgow ;  that  while  there  the 
child  Margaret  picked  up  some  four  articles 
which  are  said  to  have  been  stolen,  and  on  leav- 
ing the  market  she  was  stopped  by  a  policeman ; 
that  the  mother  then  came  up,  and  the  girl  stated 
that  she  had  fonnd  them  lying  on  the  ground  and 
had  picked  them  up ;  that  they  were  taken  to  the 
police  offiee,  and  the  same  explanation  given, 
and  the  facts  recorded  in  the  police  books  as 
usual ;  but  nothing  more  was  done  then  except 
that  the  mother  wns  told  to  bring  back  her 
daughter  next  morning  at  nine  o'clock.  No 
charge  of  theft  was  made  against  either  mother 
or  daughter.  It  is  said  that  during  the  after- 
noon of  the  same  day  two  policemen  came  to 
the  house,  and  again  told  them  to  be  there  next 
morning  at  nine  o'clock  ;  and  upon  being  asked 
if  it  would  be  neoessary  that 'Mrs  M'Kenzie's 
husband  should  go  the  answer  was  No.  These 
seem  to  be  the  facts  of  the  case — at  all  events  the 
facta  of  the  case  as  averred  with  reference  to 
what  took  place  prior  to  the  proceedings  on  the 
trial.  The  material  facts  that  are  set  forth  as  to 
what  took  place  on  the  21st  November  are  in 
Articles  7  and  8,  and  I  may  read  them.  Article 
7  is  —  "  Mrs  M'Kenzie  with  her  danghter 
Margaret  went  to  the  police  office  at  9  a.u.  on 
said  21  st  November  as  requested,  and  were  put 
into  a  large  room  where  they  were  kept  waiting 
for  some  time.  They  were  then  conducted  to  the 
Police  Court.  Sborily  afterwards,  when  they 
were  sitting  in  Court,  an  ofBcer  asked  Mrs 
M'Kenzie  for  her  maiden  name  which  she  gave. 
Shortly  thereafter  she  and  her  daughter  were 
called  to  the  bar  of  the  Court.  The  respondent 
J.  Kilpatrick  then  read  out  from  a  paper  in 
bis  hand  that  the  female  oomplainer  and  her 
danghter  were  charged  with  theft  This  was  the 
first  intimation  given  to  Mrs  M'Kenzie  or  her 
danghter  that  any  charge  was  to  be  made 
against  either  of  them.  They  were  then  at  ono« 
asked  by  the  Magistrate  whether  they  were  guilty, 
to  which  they  answered  that  they  were  not.  The 
oomplainers  beUeve  and  aver  that  the  charge, 
particularly  that  against  the  mother,  was  an 
after-thought  on  the  part  of  the  respondents. 
It  appears  from  the  police  charge-book,  and  from 
the  act-book  of  court  that  the  mother's  name  was 
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interlined  as  au  addition  to  a  charge  originally 
framed  against  the  danghter  only."  Then  in 
article  8  it  is  said — "No  written  complaint  was 
then  or  at  any  other  time  delivered  to  the  accused. 
Hor  were  they  informed  by  the  Magistrate  that 
they  were  entitled  to  an  adjonrnment  in  order  to 
prepare  for  their  defence,  and  to  call  witnesses 
in  exculpation.  Nor  did  he  inquire  whether  the 
hnsband  and  father  of  the  accused  was  present, 
or  had  been  informed  that  a  charge  was  preferred 
against  the  parties.  The  respondents  at  once 
proceeded  to  lead  syidence." 

Then  there  is  set  forth  in  subsequent  articles 
what  took  place  at  the  trial,  and  the  eyidence  led, 
and  BO  on  ;  bnt  I  do  not  think  that  is  material, 
because  whether  it  was  sufficient  to  support  the 
charge  or  not  it  is  the  merits  of  the  case  of 
which  the  Court  had  to  judge. 

In  article  14  there  are  set  forth  the  allega- 
tions npon  which  this  suspension  is  rested.  It 
is  said  there — "It  was  the  duty  of  the  re- 
spondents, if  they  intended  to  make  a  charge  of 
theft  against  Mrn  M'Kenzie  and  her  daughter,  to 
bringthe  aocnsedinto  Court  by  awarrant  of  citation 
with  reasonable  induda  in  ordinary  form,  and  to 
give  them  a  copy  of  the  complaint,  so  as  to 
certiorate  them  of  the  charge  to  be  brought 
against  them  and  enable  them  to  prepare  for 
their  defence.  No  warrant  of  citation  was  ever 
applied  for  by  the  respondents,  nor  did  they  ever 
giTe  the  complainers  a  copy  of  the  complaint. 
It  was  grossly  irregular  and  oppressive  on  the 
part  of  the  respondents  to  take  advantage  of  the 
▼oluntary  presence  in  the  police  court  of  Mrs 
M'Kenzie  and  her  danghter  in  order  to  bring  a 
charge  against  them  of  which  they  had  had 
no  notice.  The  respondents  were  also  well 
aware  of  the  fact  that  the  parties  accused  were 
the  wife  and  pupil  child  of  a  working  man 
residing  in  Qlasigow  ;  and  they  also  knew  that  no 
steps  had  been  taken  to  acquaint  the  husband 
and  father  of  the  proceedings  in  which  be  was 
vitally  interested."  Then  the  16th  article  is 
this — "Upon  the  respondents  stating  the  charge 
agunst  the  complainers  it  was  the  duty  of  the 
Ib^istrate  to  inquire  whether  the  accused  had 
been  served  with  a  copy  of  the  charge  and 
dniy  cited  to  appear  ;  and  if  it  appeared  that  this 
had  not  been  done  it  was  his  duty  to  explain  to 
accnsed  that  they  were  entitled  to  an  adjourn- 
ment for  the  purpose  of  preparing  their  drfence 
and  calling  witnesses  in  exculpation.  The  Magis- 
trate onlpably  failed  to  perform  this  duty.  The 
complniner  Mrs  M'Kenzie  had  never  in  her  life 
been  in  a  police  court,  even  as  a  witness,  and 
being  wholly  ignorant  of  her  rights  and  thoroughly 
frigbtrned  and  taken  by  surprise  she  stated  no 
objection  to  the  proceedings.  She  was  entirely 
without  assistance,  professional  or  otberwise." 

The  ground  npon  which  suspension  is  sought 
in  this  case  is  the  alleged  neglect  of  duty  of  the 
Magistrate  and  illegality  of  the  proceedings  set 
forth  in  these  articles.  Now,  the  first  of  these 
appears  to  be  that  the  accused  was  brought  into 
Court  without  a  warrant  of  citation  being  served 
npon  her  and  a  copy  of  the  complaint  so  as  ' 
to  certiorate  her  of  the  charge  to  be  bronght 
against  her,  and  to  enable  her  to  prepare  for  her 
defence.  It  humbly  appears  to  me  that  it  is  not 
necessary  in  proceedings  in  a  police  court  that  a 
warrant  of  citation  or  a  complaint  shonld  be  ' 
served  upon  the  prisoner  before  trial.    I  mean   1 


by  saying  neuttary  that  I  think  it  is  a  question 
of  circumstances  whether  that  should  be  done, 
bnt  I  think  there  is  no  illegality  in  proceeding  to 
try  a  prisoner  without  having  a  citation  and 
a  copy  of  the  complaint  served  upon  him  before- 
hand. I  think  that  is  settled,  and  is  in  con- 
formity with  the  practice  in  many  cases, 
and  it  was  the  subject  of  discussion  in  the  case 
of  Oraham  v.  Linton,  2  Irv.  668,  which  was  a 
case  where  a  married  woman,  who  was  a  licensed 
broker  in  Edinburgh,  was  apprehended  on  a 
Monday  morning  on  a  warrant  granted  on  the 
Saturday  previous.  She  was  tried  summarily, 
and  was  convicted  and  sentenced  to  40  days'  im- 
prisonment. The  conviction  was  set  aside  as 
being  in  the  circnmstances  oppressive.  I  quite 
agree  with  Lord  Deas  in  that  case  that  there  are 
many  cases  in  which  it  would  be  highly  improper 
to  proceed  to  trial  without  a  citation  and  without 
a  complaint  being  served.  But  then,  in  my 
humble  opinion,  it  is  a  question  of  circumstances 
whether  in  a  particular  case  that  course  shonld  be 
followed  or  not. 

There  is  another  case  of  M'Kean  v.  Wilton, 
John  Shaw,  p.  132,  where  it  was  held  that  it 
was  not  necessary  that  a  complaint  should  be 
served  before  trial.  Now,  looking  npon  these 
I  think  that  it  is  competent  and  not  illegal 
for  a  magistrate  to  proceed  to  try  a  case  with- 
out citation  and  without  service  of  the  com- 
plaint, and  that  it  is  a  question  of  circnmstancs 
whether  that  should  be  done  in  each  par- 
ticular case.  It  does  not  appear  to  me  that 
where  that  coarse  is  not  followed  by  the  magis- 
trate it  infers  a  nullity  of  the  proceedings.  It 
may  be,  and  I  agree  if  the  facts  here  are  true, 
which  we  must  assume,  that  in  this  case  it  was  a 
grossly  irregular  and  oppressive  proceeding  on 
the  part  of  this  magistrate  to  take  advantage  of 
this  wom^n  going  to  the  police  office.  But  in 
my  opinion  that  does  not  involve  nullity.  It 
merely  involves  oppression  in  the  legal  sense  of 
the  word  as  being  unfair  and  unjust  towards  a 
prisoner  to  put  her  upon  her  trial  in  such  circnm- 
stances. That  is  my  view  of  the  nature  of  the  aver- 
ments in  article  14. 

Then  in  article  16  it  is  said  it  was  the 
duty  of  the  magistrate  to  inquire  into  these 
matters,  and  if  it  appeared  that  this  had  not 
been  done  it  was  his  duty  to  explain  to  the 
accused  that  they  were  entitled  to  au  adjonrnment. 
That  the  magistrate  should  in  many  cases  give 
that  intimation  to  a  helpless  prisoner  at  the  bar 
I  have  no  doubt  whatever,  and  that  if  he  fails  to 
do  it  in  many  cases  it  is  nnfair  and  oppressive 
towards  the  prisoner,  and  he  is  entitled  to  relief; 
but  i  can  find  nothing  to  show  it  is  the  duty  of  a 
magistrate  to  do  that.  I  think  there  is  no  duty 
in  this  sense  that  it  is  illegal  for  him  not  to  do  it, 
and  if  it  does  not  amount  to  illegality — if  in  these 
proceedings  the  magistrate  is  acting  within  the 
powers  given  to  him  by  the  Act — I  do  not  see 
how  it  can  infer  nullity  of  the  proceedings  how- 
ever oppressive  it  may  be.  Upon  these  grounds 
I  am  of  opinion  that  the  averments  in  this  case 
do  not  amount  to  any  averment  of  nullity  of  the 
proceedings.  Assuming  the  averments  to  be 
true,  X  think  it  was  a  case  of  oppression  on  the 
part  of  the  judge  in  a  legal  sense,  and  upon  that 
ground  she  may  be  entitled  to  relief. 

The  first  case  to  which  we  were  referred  npon 
the  part  of  the  snspender  was  the  case  of  Qrayy. 
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M'Qm,  3  Irr.  29.  That  was  a  case  under  a  preTJ- 
0U3  Glasgow  Police  statute,  but  having  clauses  as 
to  review  somewhat  similar  to  those  under  con- 
sideration in  this  question.  The  proceedings  in 
that  case  were  of  a  somewhat  similar  nature  to 
what  took  place  here,  and  it  would  be  probably 
impossible  to  get  a  harder  case  than  that  of  the 
prisoner  who  was  tried  in  that  case.  The  sus- 
pender Thomas  Gray,  a  child  of  eight  years  of 
age,  was  in  bed  in  his  father's  house  in  Glasgow. 
Two  police-officers  came  to  the  house,  and  with- 
out any  warrant  took  him  in  custody  to  the  police 
office.  He  was  there  summarily  placed  at  the 
bar  of  the  Police  Court,  and  without  any  previous 
explanation  to  himself  or  to  anyone  interested  in 
him,  and  without  any  complaint  having  been 
seived  upon  him,  he  was  charged  with  the  crime 
of  theft.  He  was  too  yoang  to  understand  the 
complaint  or  procedure  of  the  court,  and  had 
not  the  assistance  of  his  father,  although  he  was 
accompanied  to  the  office  by  his  mother  and 
sister.  The  charge  was  that  he  along  with  two 
other  boys  had  been  gnilty  of  the  theft  of  a  small 
sum  of  money.  These  proceedings  were  cer- 
tainly about  as  bad,  to  use  the  word,  as  the  pro- 
ceedings said  to  have  been  taken  here — taking  a 
child  out  of  his  father's  house  in  the  morning, 
placing  himimmediately  at  thebar,  trying  him  with- 
out a  complaint  being  served  upon  him,  and  con- 
Ticting  him. 

It  is  material  to  observe  how  the  Court  dealt 
with  that  case.  The  opinion  is  delivered  by  Lord 
Ivory.  He  commented  severely  upon  the  pro- 
ceedings, but  in  the  judgment  of  the  Court  he 
says  (p.  48) — "As  to  the  general  character  of  these 
proceedings.  The  complainer  is  a  child.  His 
father  was  known — a  householder  in  Glasgow. 
The  boy  is  suddenly  dragged  into  Court,  tried 
and  punished  with  reckless  haste.  I  would  also 
abstain,  however,  from  resting  my  judgment  on 
this  ground.  But  on  the  whole,  and  especially 
(1)  on  the  objection  as  to  the  'evidence  and 
partial  admission '  on  which  the  conviction  bears 
to  proceed — (2)  on  the  defects  in  the  subscription 
of  the  sentence — (3)  on  what  I  think  to  be  the  want 
of  basis  for  summary  procedure — I  hold  that  there 
are  good  grounds  for  vacating  and  quashing  the 
sentence  without  touching  upon  any  ground  con- 
nected with  what  are  properly  the  merits  of  the 
case. "  That  sentence  was  quashed  upon  grounds 
which  clearly  inferred  nullity.  Lord  Ivory  held, 
and  the  Court  followed  him,  that  the  conviction 
proceeded  upon  what  was  in  fact  no  evidence  at 
all.  That  was  the  first  ground.  The  second 
ground  was  that  the  sentence  was  no  sentence 
because  it  was  signed  out  of  court  a  considerable 
time  after  the  sentence  had  been  carried  into 
execution.  But  although  what  Lord  Ivory  called 
the  general  character  of  the  proceedings  very 
much  resembled  those  in  this  case,  he  purposely 
abstained  from  putting  his  judgment  upon  that. 

The  next  case  to  which  we  have  been  referred 
is  the  case  of  Marr  v.  M' Arthur,  5  B.  (J.C.)  38. 
That  was  a  case  in  which  a  person  was  convicted 
of  playing  the  air  "  Boyne  Water."  The  Court, 
of  which  I  was  a  member,  came  to  the  oonolngion 
that  the  complaint  set  forth  no  crime  at  all.  It 
necessarily  followed  that  the  whole  proceedings 
were  null  The  next  case  was  very  similar,  and 
went  upon  the  same  grounds.  That  was  the  case 
«f  Kidger,  26  S.L.B.  66,  where  a  man  was  oon- 
vioted  of  posting  a  bill  on  his  own  house.     The 


next  case  was  OoUini  v.  ILang,  1  White  482. 
That  was  a  case  of  a  different  description.  The 
accused  was  convicted  upon  a  complaint  upon 
which  he  had  been  charged  at  a  previous  diet 
when  the  diet  was  deserted  pro  loco  et  tempore. 
The  Court  held  that  the  complaint  was  dead 
owing  to  the  desertion  of  the  diet,  and  accord- 
ingly that  the  aconsfid  had  been  convicted  upon 
no  complaint.  That  also  was  a  case  of  funds- 
mental  nullity,  and  not  a  case  of  oppression. 
The  last  oaseito  which  we  were  referred  was  Bell  v. 
M'Phee,  5  Coup.  312,  and  that  again  was  a  case  of 
a  different  description.  That  was  a  case  where 
the  prisoner  was  charged  on  an  alternative  libel, 
the  charge  being  followed  by  a  general  convic- 
tion, so  that  nobody  could  tell  of  what  offence  the 
prisoner  had  been  guilty.  On  the  face  of  it  ths 
sentence  in  that  case  was  clearly  null. 

I  think  these  are  all  the  cases  to  which  we  were 
referred,  and  I  think  they  bring  out  the  distinc- 
tion strongly  between  those  objections  which  go 
to  fundamental  nullity  and  those  which  go  to 
oppression  on  the  part  of  the  judge.  That  being 
my  opinion  in  this  case,  I  am  of  opinion  that  thig 
suspension  is  incompetent,  because  the  Police  Act 
has  provided  a  special  court,  viz.,  the  Circuit 
Court  at  Glasgow,  to  which  cases  of  this  descrip- 
tion shall  be  committed. 

While  that  is  my  opinion,  I  should  in  this  case 
be  quite  prepared  to  sustain  the  suspension  to  the 
effect  of  continuing  the  interim  liberation.  I 
think  that  rests  on  a  different  ground.  It  does 
not  touch  the  merits  of  the  sentence.  If  we  were 
to  continue  the  interim  liberation  until  the  Cir- 
cuit it  would  leave  it  open  to  the  Judges  to  whom 
the  statute  has  committed  the  review  of  such 
cases  as  this  to  consider  the  case  on  the  merits. 
I  thiuk  this  would  be  a  competent  and  a  right 
proceeding.  That  is  all  I  have  to  say  about  tfa« 
mother's  case. 

As  I  have  said,  the  girl's  case  is  quite  different. 
No  doubt  it  originated  in  a  proceeding  under  the 
Glasgow  Police  Act,  but  the  order  complained  of 
is  an  order  pronounced  under  the  Industrial 
Schools  Act.  I  find  no  exclusion  of  appeal  to 
this  Court  under  that  Act,  and  therefore  I  think 
it  is  quite  competent  to  bring  up  what  is  alleged 
to  be  an  oppressive  order  on  the  part  of  the 
Magistrate  to  have  it  considered  in  this  Court.  1 
do  not  know  whether  the  respondent  would  wish 
to  say  anything  upon  the  merits  of  this  case,  but 
he  can  do  so  after  we  have  disposed  of  the  qaes* 
tion  of  competency.  Upon  these  grounds  I  am 
of  opinion  that  this  bill  of  suspension  as  regards 
the  mother  is  incompetent,  and  as  regards  the 
child  that  it  is  competent. 

LoED  Teayneb— The  objection  stated  by  the 
respondents  to  the  competeQcy  of  this  suspension 
is  based  upon  the  ISlst  and  132nd  sections  of  the 
Glasgow  Police  Act  1866,  which  excludes  review 
of  sentences  or  orders  pronounced  by  a  Glasgow 
Police  Magistrate  except  by  way  of  appeal  to  the 
Circuit  Court  of  Justiciary  at  Glasgow,  and  upon 
certain  grounds. 

I  think  these  clauses  have  no  application  to  any 
order,  sentence,  or  proceeding  except  such  as  may 
be  pronounced  or  taken  under  the  Glasgow  Police 
Act.  Accordingly  they  have  no  application  in 
my  opinion  to  the  order  pronounced  for  th* 
detention  of  the  complainer  Margaret  Mackenzie 
in  an  industrial  school  which  did  not  proceed 
under  or  in  virtue  of  any  power  oonferred  by  the 
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Police  Act  (for  that  Act  oonfen  no  power  on  the 
Magistrate  to  issne  sach  an  order),  bnt,  as  the 
order  itself  bears,  ' '  in  puraaance  of  the  Industrial 
Schools  Act."  The  jorisdiction  of  this  Conrt  to 
renew  orders  prononnoed  nnder  the-  Industrial 
Schools  Act  is  nowhere  exclnded,  and  therefore 
the  objection  stated  to  the  competency  of  this 
part  of  the  present  suspension  falls  to  be  re- 
pelled. 

The  objection  to  competency,  in  so  far  as  it 
relates  to  the  complaint  of  jane  Wright  or 
Mackenzie,  stands  in  a  different  position.  Bx 
facte  of  the  proceedings  she  was  charged,  con- 
victed, and  sentenoed.nnder  and  in  terms  of  the 
Police  Act,  and  the  review  clauses  referred  to 
will  apply  nnless  it  appear  that  the  proceedings 
complained  of  are  of  a  character  not  covered  or 
provided  for  by  these  clauses. 

Now,  the  case  presented  by  the  complainer  is, 
that  she  was  never  formally  cited  to  the  Police 
Oonrt  to  answer  any  charge  ;  that  she  was  re- 
quested to  attend  at  the  Police  Office  with  her 
daughter  witbont  being  told  for  what  purpose ; 
that  being  voluntarily  present  she  was  placed  in 
the  dock,  and  then  for  the  first  time  charged  with 
theft  without  any  previous  intimation  that  sach 
a  charge  or  any  charge  was  to  be  preferred  against 
her ;  that  she  was  not  informed  of  her  right  to 
ask  and  obtain  a  continuation  of  the  diet  in  order 
to  obtain  assistance  in  her  defence,  or  to  procure 
exculpatory  evidence ;  and  that  these  proceedings 
were  adopted  in  the  case  of  a  person  whose  honesty 
had  never  before  been  impugned,  and  who  was 
the  wife  of  a  respectable  law-abiding  citizen, 
whose  address  was  well  known  to  the  police. 
The  respondents  maintain,  that  assuming  the 
complainer 's  averments  to  be  tme,  they  amount 
to  oppression  on  the  part  of  the  Magistrate,  but 
that  oppression  only  gives  right  'to  an  appeal  to 
the  Circuit  Court.  I  think  the  respondents  may 
very  safely  admit,  that  assuming  the  complainer's 
averments,  the  Magistrate  was  guilty  of  oppres- 
sion— I  should  say  gross  oppression.  Bnt  it  does 
not  follow  that  the  jurisdiction  of  this  Court  is 
excluded  in  every  case  where  the  conduct  of  the 
magistrate  can  be  described  as  oppressive.  What 
is  undoubtedly  oppressive  may  be  something 
more.  In  every  case  where  a  magistrate  pro- 
nounces a  sentence  on  a  plainly  irrelevant  charge 
(as  in  OoUin»'  case),  or  on  an  erroneous  view  of 
the  law  (as  in  Kidger't  case),  he  acts  in  a  sense 
oppressively,  because  illegally. 

In  such  oases,  however,  the  jurisdiction  of  this 
Court  is  not  excluded  by  the  review  clauses  of  the 
Police  Act.  These  clauses  are  open  to  construc- 
tion, and  I  construe  the  words  "oppression  on  the 
part  of  the  magistrate"  as  meaning  only  any  failure 
in  duty  on  his  part,  or  any  straining  or  abusing  of 
his  powers  which  in  the  particular  circumstances 
bears  with  undue  or  unreasonable  weight  against 
the  accused.  Bnt  what  the  complainer  now  com- 
plains of  is  something  very  different  from  this. 
She  not  merely  complains  of  the  Magistrate's 
sentence,  bnt  of  what  took  place  before  the  case 
reached  the  Magistrate.  Her  case  is  not  a  case 
of  oppression  merely,  but  is  that  the  whole  pro- 
ceedings which  culminated  in  the  Magistrate's 
sentence  were  illegal  a,n&  fundihtg  null. 

Taking  the  case  as  averred,  I  am  of  opinion 
that  the  objection  to  the  competency  should  be 
repelled.  I  think  the  proceedings  complained  of 
as  set  forth  by  the  oomplainer  were  not  merely 


oppressive  bnt  lawless — that  is,  they  were  not  in 
accordance  with  but  were  opposed  to  the  prin- 
ciples and  practice  of  criminal  law  known  and 
recognised  in  the  law  of  Scotland. 

Loiis  Jn8TicK-Ci.xnK — I  agree  with  both  your 
Lordships  that  there  is  no  ground  for  the  con- 
tention that  the  jurisdiction  of  this  Court  is 
limited  to  its  sittings  in  Glasgow  as  regards  the 
.case  of  the  complainer  Margaret  Mackenzie. 
She  was  not  dealt  with,  under  the  Glasgow  Police 
Act  at  alL  On  the  contrary,  the  Magistrate 
declined  to  deal  with  her  case  under  the  Glasgow 
Police  Act,  and  proceeded  under  the  Industrial 
Schools  Act.  There  is  no  provision  in  that  Act 
restricting  the  powers  of  this  Court  to  give 
redress  against  irregular  or  oppressive  proceed- 
ings, and  there  can  therefore  be  no  objection  to 
the  competency  of  suspension  in  that  case. 

The  case  of  Jane  Mackenzie  is  different.  She 
was  tried  and  convicted  under  the  Glasgow 
Police  Act  undoubtedly.  The  difference  of 
opinion  which  yonr  Lordships'  judgments  on  her 
case  disclose  places  upon  me  a  considerable 
responsibility.  I  recognise  to  the  full  the  re- 
stricting quality  of  the  clause  in  the  Glasgow 
Police  Act  by  which  review,  otherwise  than  by 
appeal  to  this  Conrt  sitting  in  Glasgow,  is 
exclnded.  I  hold  it  to  be  quite  clear  that  if  the 
authorities  of  police  in  Glasgow  do  in  the  course 
of  proceedings  formally  permissible  by  law,  act 
oppressively,  the  remedy,  and  the  only  remedy 
— except  through  the  State — is  an  appeal  to  this 
Court  at  its  next  sitting  in  Glasgow,  and  that  the 
Court  sitting  here  is  bound  to  regard  the  restric- 
tion of  the  loevi  of  review  contained  in  the 
Police  Act,  however  anomalous  such  restriction 
may  be.  In  my  view  the  question  whether  this 
Court,  sitting  here,  can  entertain  this  suspension, 
must  be  considered  upon  the  footing  that  it  is 
only  when  proceedings  are  not  merely  oppressively 
conducted  within  the  law  but  are  without  the 
law  that  the  Court  sitting  in  Edinburgh  can  take 
up  and  consider  the  complaint  of  the  person 
alleged  to  have  been  wronged.  A  mere  oppres- 
sive use  of  legal  powers  will  not  make  a  suspen- 
sion competent  before  this  Court  sitting  here. 
All  that  I  accept  as  having  been  conclusively 
settled  by  the  oases  which  were  quoted  by 
the  respondent. 

The  real  question  in  this  case  is,  whether  the 
proceedings  do  not  disclose  something  more  than 
mere  oppression  in  the  use  of  permissible  pro- 
cedure. In  considering  that  question  it  is 
important  to  keep  clearly  in  view  what  the  facts 
are  which  are  averred  and  not  reported.  They 
are  these — The  complainer's  child,  when  with 
the  complainer  in  the  City  Clothes  Market 
in  Glasgow,  was  fonnd  to  be  carrying  some 
articles  which  were  missed  from  stalls  in  the 
Market.  A  policeman  having  been  called, 
mother  and  child  accompany  him  to  the  police 
office.  No  charge  is  made  or  notified  to  them, 
but  they  are  told  they  may  go  home.  No  bail  is 
asked,  buttheyarerequestedtobeat  the  police  office 
on  the  following  morning.  That  evening  two 
officers  call  at  their  house.  They  do  not  state 
any  charge,  nor  inform  the  complainer  Mrs 
Mackenzie  that  any  charge  is  to  be  made  against 
her,  or  give  any  indication  that  it  is  otherwise 
than  as  the  mother  of  a  child  of  tender  years 
which  might  be  charged  with  a  crime  that  she  is 
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invited  to  oome.  She  aska  them  whether 'they 
will  see  her  huabaud,  or  whether  he  should 
aooompany  her  and  her  ohild  to  the  police  office, 
but  is  told  that  this  is  nnnecesaary.  Next  morn- 
ing mother  and  child  go  to  the  police  office. 
The  mother  receives  no  communication  of  any 
kind  as  to  what  is  going  to  happen  till  they  are 
called  into  Court.  Then  for  the  first  time  a 
''  charge  of  theft  is  read  out  against  her,  and 
the  case  then  proceeds  in  ordinary  course,  there 
Being  nothing  informal  or  contrary  to  law  in 
that  procedure  after  the  case  is  entered  upon  by 
the  Magistrate. 

These  are  the  material  facts,  shortly  stated.  I 
have  thought  it  necessary  to  state  the  facts 
which  seem  to  be  admitted  as  substantially 
correct,  because  it  is  very  important  that  the 
assumed  facts  which  form  the  basis  for  judgment 
on  the  competency  of  tiiis  suspension  should 
be  clearly  and  sharply  defined.  These  than 
being  the  facts  of  the  case  as  regards  what 
was  done,  the  question  is — Is  the  High  Court  of 
Justiciary  sitting  in  Edinburgh  deprived  by  the 
Crlasgow  Police  Act  of  its  jurisdiction  to  deal  with 
such  a  case  promptly  and  at  once  under  a  sns- 
pension?  It  is  said — "There  is  a  regular  com- 
plaint, a  regular  trial,  a  regular  conviction,  and  a 
regular  sentence.  It  may  be  that  all  the  proceed- 
ings ware  regular  in  form ;  there  has  been  oppres- 
sion under  cover  of  the  forms.  But  if  so,  juns- 
diotion  to  deal  with  the  case  is  restricted  to 
the  High  Court  sitting  on  appeals  at  Glasgow." 

I  cannot  assent  to  that  view.  If  suspension  is 
competent,  as  it  admittedly  is  where  procedure 
goes  outside  statutory  powers,  I  hold  that  sus- 
pension is  competent  where  the  proceedings  of  . 
the  police  in  prosecuting  a  law-abiding  citizen  on 
a  serious  charge  are  outside  of  the  fundamental 
principles  of  the  law  of  the  land.  I  hold  that 
what  is  alleged  to  have  been  done  in  this  case  by 
the  police,  as  public  prosecutors,  to  amount 
to  a  travesty  of  legal  procedure  in  a  civilised 
country — "a  mere  farce,"  to  use  the  words  of 
Lord  Neaves  in  the  case  of  Maekemie  v.  Lang — 
under  colour  of  administration  of  powers  con- 
ferred by  law.  In  Mart's  case  the  power  of 
this  Court  was  sustained  notwithstanding  the 
restricting  clause,  because,  to  use  Lord  Adam's 
words,  what  was  done  was  "outwith  the  statute."  . 
Holding  as  I  do  that  what  was  done  in  this  case 
was  "outwith  all  law>"  that  the  police  proceeded 
not  merely  oppressively  but  in  an  absolutely  law- 
less manner,  that  they  did  what  it  could  never  be 
permissible  to  do  unless  some  statute  specially 
authorised  it,  and  which  it  is  impossible  to  be- 
lieve that  the  Legislature  of  any  constitationally 
governed  country  would  embody  in  a  statute,  I 
must  sustain  the  competency  of  this  suspension. 
I  hold  proceedings  to  be  null  in  which  I  find  that 
in  their  initiation  there  was  an  absolute  disre- 
gard of  the  commonest  principles  of  justice  by 
springing  suddenly,  at  the  very  moment  of  the 
trial,  a  charge  of  serious  crime  against  a  person 
who  up  to  that  time  had  not  been  given  the 
slightest  notice  that  she  was  to  be  under  accusa- 
tion as  a  criminal  at  all,  but  on  the  contrary  was, 
as  I  think,  directly  led  to  understand  that  she 
was  only  brought  there  as  a  guardian  of  a  ohild. 

I  hold  that  the  police  and  the  prosecutor  of 
police  thus  acting,  "  the  fundamental  rules  of  all 
judicial  procedure  were  transgressed,"  to  use  the 
words  of  Lord  Oowan  in  the  case  of   Wright. 


I  feel  certain  that  had  the  experienced  Magistrate 
who  tried  the  case  known  the  circumstances  in 
which  Mrs  M'Eenzie  stood  at  the  bar  of  the 
Court  he  would  not  have  allowed  the  prosecutor 
to  proceed  with  the  case  then  and  tiiere.  He 
would,  I  feel  sure,  have  held,  to  use  Lord  Ivory's 
words  in  Orajf  v.  M'Oill,  that  "in  the  straining 
after  a  mors  than  ordinary  measure  of  despatch 
or  repression  the  principles  of  substantial  justice 
ought  never  to  be  lost  sight  of."  In  this  case  the 
blot  in  the  proceedings  arises  not  in  the  conduct 
of  the  Magistrate,  but  of  the  officials  of  his  Court 
who  had  charge  of  the  initiation  of  the  pro- 
ceedings. But  that  conduct  is  as  much  a  part 
of  the  proceedings  as  what  afterwards  followed, 
and  I  think  these  words  of  Lord  Ivory  are  in 
every  respect  applicable. 

I  know  of  no  case  the  least  like  this  one.  I 
know  of  no  case  of  a  person  being  at  once  tried 
for  a  serious  crime  who  up  to  the  moment  of  the 
commencement  of  the  trial  has  never  been  in- 
formed that  he  is  charged  with  a  crime,  or  is 
accused  of  it  even.  The  nearest  case  to  it  is  that 
of  RUehie  v.  PUmer,  in  which  a  man  cited  aa  a 
witness  was  informed  that  he  would  be  charged 
with  the  crime,  and  was  tried  half  an  hour  after- 
wards. The  Court  held  such  procedure  to  be  so 
flagrantly  unjust  that  "  no  sentence  could  be  sns- 
tained  which  had  followed  thereon."  That  is  in 
my  judgment  to  hold  that  there  was  a  funda- 
mental nullity  in  the  proceedings  as  being  con- 
trary to  every  principle  of  just  administration  of 
the  law.  This  case  is  much  more  flagrant.  For 
Mrs  M'Eenzie  was  not  even  allowed  half  an  hour 
to  think  over  the  fact  that  she  was  charged  with 
a  serious  crime,  and  to  compose  herself  to  conduct 
her  own  defence.  She  was  allowed  no  time  at 
«ll.  At  the  same  moment  at  which  she  knows 
for  the  first  time  that  she  is  to  be  accused  of 
serious  crime  her  trial  begins.  No  person  even 
of  the  strongest  nerve  could  be  expected  to  be  in 
n  fit  state  to  watch  the  case  and  conduct  his  own 
defence  in  such  circumstances,  still  less  a  woman 
who  came  there  as  this  mother  did  in  charge  of 
her  child,  and  a^  a  gnardian  only. 

On  these  grounds  I  concur  with  Lord  Trayner 
in  holding  that  it  is  competent  to  sustain  this 
suspension,  the  facts  averred  and  not  disputed 
disclosing  a  case  in  my  opinion  db  initio  vitiomm, 
and  contrary  to  every  principle  of  law  and  justice. 

The  Court  having  called  upon  the  respondents 
counsel  to  speak  to  the  merits  of  the  suspension 
in  the  case  of  the  complainer  Margaret  M  'EenziQ, 

Argued  for  the  respondents — There  was  no 
irregularity  of  procedure  in  the  case  of  the  com- 
plainer. The  respondents  followed  the  ordinary 
procedure  in  such  cases.  The  charge  was  pro- 
perly entered  in  the  police  books  against  her 
when  she  was  taken  to  the  police  office  on  the 
20th  November,  and  both  her  parents  were  suffi- 
ciently certiorated  that  she  was  to  be  dealt  with 
in  reference  to  this  offence  on  the  morning  of  the 
2lBt  November.  There  was  no  formal  intimation 
given  to  the  father,  but  it  appeared  from  the 
complainers'  statements  that  the  information 
given  to  the  mother  had  been  conveyed  to  him. 

Counsel  for  the  complainer  were  not  called 
upon. 


At  advising — 

LoBD  Jnsnoi-CLiBX — It  is  oertainly  new  to 
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me  that  it  is  the  practioe,  as  we  are  told,  for 
magistratea  in  Glasgow  when  a  child  of  a  law- 
abiding  citizen  ia  brought  before  them  for  the 
firat  time  on  a  charge  of  theft  to  send  that  child 
to  an  industrial  school  for  five  yeara  npon  the 
result  of  inqniries  by  detectives,  not  communi- 
cated in  open  court  or  npon  oath  as  information 
for  his  guidance,  and  that  without  intimation  to 
the  father,  or  opportunity  given  to  him  to  make 
explanations  with  regard  to  reports  aboot  him. 
If  that  is  the  practice  it  is  high  time  that  the 
Court  should  interfere  to  stop  it.  The  object  of 
such  an  Act  as  the  Industrial  Schools  Act  ia  to 
provide  for  the  case  of  children  who  are  not  ex- 
pected to  be  dealt  with  in  their  own  homes.  It 
was  intended  to  provide  for  exceptional  cases, 
and  it  cannot  be  said  that  a  case  is  exceptional 
into  which  full  and  proper  iaquiry  has  not  been 
made 

LoBD  ADAM-^We  can  only,  as  it  appears  to  me, 
deal  with  this  case  npon  facts  admitted  by  the 
respondents.  The  facts  which  I  hold  to  be  sub- 
stantially admitted  are  these — that  the  policemen, 
when  they  called  on  the  afternoon  of  the  20th, 
warned  the  mother  that  a  charge  of  theft  might 
be  made,  but  did  not  say  that  it  was  unnecessary 
Uiat  the  father  should  be  there.  I  am  ready  to 
.  dispose  of  the  case  on  that  footing,  and  npon  the 
footing  that  the  father  knew  of  what  had  taken 
place  that  day  in  the  police  office ;  knew  that  the 
mother  and  daoghter  were  to  go  to  the  Police 
Court  next  morning  ;  and  had  reason  to  believe 
that  a  charge  of  theft  would  be  brought  against 
the  child.  Bat  it  appears  to  me  that  there  was 
not  a  suggestion  until  the  proceedings  in  the 
Bolioe  Court  were  about  to  dose  that  this  child 
should  be  taken  from  its  father's  house  and  sent 
to  an  indnatrial  school.  The  first  mention  of  an 
indnstrial  sohool  appears  in  the  report  of  the 
proceedings  quoted  from  the  newspapers  in 
article  10  of  the  bill  of  suspension.  "  Tbe  farther 
proceedings  in  the  case  are  accurately  reported 
in  the  following  extract  from  the  Ola»gow  Even- 
ing Citizen  of  November  2lBt  1888 — 'Stipendiary 
Oemmell  said  there  could  be  no  doubt  about  the 
child's  guilt,  but  he  could  not  divest  from  his 
mind  the  idea  that  the  child  was  taken  there  by 
her  mother  for  the  purpose  of  stealing.'  The 
mother — '  Oh  no,  sir,  I  never  required  to  do  such 
a  thing.  I  went  to  buy  a  mat,  and  looked  at 
some,  as  these  women  have  said.'  The  Sti- 
pendiary —  '  It  was  impossible  that  the  child 
oould  be  going  from  stand  to  stand  with  these 
articles  in  her  possession  without  yon  seeing 
them.'  The  mother — 'I  had  three  children 
with  me — this  one  in  my  arms,  and  the  other  at 
my  feet.  Margaret  was  walking  behind  me,  and 
I  oonld  not  see  what  she  was  doing.'  The  Sti- 
pendiary— '  I  am  not  going  to  convict  the  child,  I 
am  going  to  send  her  to  on  indnstrial  school.' 
The  mother — '  Oh  no,  sir,  her  father  is  a  most 
respectable  man,  and  he  will  go  wrong  in  his 
mind  if  you  do.'  The  Stipendiary — 'I  will  send 
her  to  an  industrial  sohool  for  five  years,  and  you, 
I  find  you  gnilty  of  art  and  part  of  the  theft, 
and  sentence  yon  to  thirty  days'  imprisonment.' 
So  far  as  appears  this  was  the  first  hint  by  any- 
one concerned  in  the  proceedings  that  the  child 
was  to  be  sent  to  an  indnstrial  sohooL  Tbe 
Ifagistrata  pronounced  the  order  in  the  absence 
of  the  proper  gnardian  of  the  child,  and  in  the 


face  of  the  remonstrance  of  the  mother.  It 
humbly  appears  to  me  that  this  was  a  proceed- 
ing of  a  most  oppressive  kind,  and  if  such  pro- 
ceedings are  common  in  the  Police  Court  of  Glas- 
gow the  sooner  they  are  put  a  stop  to  the 
better. 

LoBD  Tbayksb — I  agree  that  this  order  cannot 
be  sustained.  The  Indnstrial  Schools  Act  is  in- 
tended to  provide  for  the  case  of  children  who 
have  no  guardians,  or  whose  guardians  are 
neglecting  them.  But  it  is  a  new  idea  to  me 
that  children  of  law-abiding  citizens,  whatever 
their  position  in  life,  may  be  sent  to  an  indns- 
trial sohool  in  this  way.  It  is  admitted  that  the 
order  was  pronounced  in  the  absence  of  the  girl's 
father,  and  without  intimation  to  him  that  such 
an  order  was  to  be  pronoonoed.  We  cannot 
sustain  anch  an  order. 

The  Court  quashed  the  conviction  and  order. 

Counsel  for  the  Complainers — Comrie  Thom- 
son —  Campbell  —  Macdonald.  Agents —  J.  & 
3.  Galletly,  S.S.O. 

Counsel  for  the  Respondent — D.-F.  Mackin- 
tosh, Q.C. — Ure.  Agents — Campbell  &  Smith, 
S.S.C. 


Monday,  January  28. 

(Before  the  Lord  Justice-Clerk,  Lord  Adam,  and 
Lord  Trayner.) 

ADAMS  V.  CADENHEAD. 

Jxuticiary  Gates — Salmon  Piehtrie$  (SeoUand) 
Act  1868  ^31  and  32  Viet.  cap.  ^  23),  tee.  22— 
"  Place  for  Exportation. " 

Bdd  that  an  inland  railway  station  is  not 
a  "  wharf,  qnay,  or  other  place  for  exporta- 
tion" within  the  meaning  of  section  22  of  the 
Salmon  Fisheries  (Scotland)  Act  1868. 
John  Adams  was  charged  before  the  Sheriff 
.Court  at  Aberdeen  upon  a  complaint  which 
stated  "  that  he  did,  at  Aberdeen,  between  14th 
September  1888  and  4th  February  1889,  being 
the  commencement  of  the  lateat  and  the  termina- 
tion Of  the  earliest  annual  close  time  for  salmon 
for  any  diatrict  in  Scotland — (1)  On  20th  Sep- 
tember 1888  bring  to  the  joint  railway  passenger 
station  Guild  Street,  Aberdeen,  and  did  there 
deliver  to  tbe  Caledonian  Bailway  Company,  for 
exportation  to  France,  three  boxes  contaiuing  42 
salmon.  (2)  On  2lBt  September  1888  bring  to 
said  railway  station,  and  did  there  deliver  to  the 
Caledonian  Railway  Company,  for  exportation  to 
France,  two  boxes  containing  19  salmon,  contrary 
to  the  Act  31  and  32  Vict  cap.  123,  section  22." 
Objections  were  stated  to  the  relevancy  of  the 
complaint  on  the  ground  that  it  was  not  charged 
against  the  appellant  that  he  had  failed  to  enter 
the  salmon  intended  for  exportation  with  the 
proper  officer  of  Customs  at  the  port  or  place 
of  intended  exportation  before  shipment  thereof, 
which  was  an  essential  element  of  the  offence, 
and  that  tbe  railway  station  Guild  Street,  Aber- 
deen, was  not  a  port  or  place  of  exportation 
in  tbe  sense  of  the  section  of  the  statute. 
The  Sheriff-Substitute  (Dovb  'Wilbon;  repelled 
the  objections,  and  upon  evidence  led  convicted 
Adams  of  the  contravention  charged. 
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Adams  took  a  case.  The  facts  proved  were  set 
forth  by  the  Sheriff-Snbstitnteas  follows — "Upon 
20th  September  1888  the  appellant  delivered  to  the 
Caledonian  Bailway  Company  at  Aberdeen  three 
boxes  addressed  to  'Bigot  &  Co.,  Fish  Market, 
Paris.'  With  these  boxes  he  delivered  a  con- 
signment note  or  declaration  produced,  in  which 
the  sender's  name  and  address  is  given  as  '  A. 
Walker,  Aberdeen,'  and  the  consignee's  'Bigot  & 
Co.,  Paris,'  the  description  of  the  goods  being 
'3  boxes  whitings.'  I  held  it  proved  that  'A. 
Walker'  was  a  fictitious  name  which  was  nsed  bv 
the  appellant  in  consigning  flsh  for  the  Con- 
tinent. Over  the  address  to  Bigot  &  Co.  npon 
each  box  there  was  pnt  by  an  official  of  the  rail- 
way company  a  label  in  the  following  terms, 
'  parcels  agent,  L.  B.  &  S.  0.  Kly.  Co. ,  Newhaven 
harbonr.'  A  consignment  note  in  the  name  of 
'A.  Walker'  as  sender  was  made  out  to  said 
parcel  agent  as  consignee,  and  to  that  note  was 
attached  the  consignment  note  or  declaration 
made  out  by  the  appellant  above  referred  to. 
This  was  all  done  in  presence  of  and  with  the 
authority  of  the  appellant.  No  express  evidence 
was  led  to  show  whether  the  appellant  did  or  did 
not  intend  to  enter  the  salmon  with  the  officer  of 
Castoms  at  the  .port  of  Newhaven  before  actual 
shipment,  but  the  consignment  note  having  stated 
the  contents  of  the  boxes  as  '  whitings,'  which 
do  not  require  to  be  so  entered,  showed  that 
nccased  did  not  intend  to  enter  the  salmon. 
In  course  of  transit  it  was  discovered  that  these 
boxes  contained  salmon  with  a  layer  of  whitings 
on  the  top  and  they  were  seized  by  the  Customs 
authorities  at  Newhaven.  Upon  21st  September 
1888  the  appellant  similarly  consigned,  under 
the  name  '  A.  Walker,'  to  the  same  consignees,  2 
boxes  accompanied  by  a  similar  consignment 
note  or  declaration,  the  contents  being  described 
as  '  lemon  soles. '  These  boxes  were  re-addressed 
and  consigned  in  the  same  way  to  the  parcels 
agent,  Newhaven  harbour.  No  express  evidence 
was  led  of  intention  to  enter  them  at  Newhaven, 
and,  as  in  the  previous  case,  the  consignment 
note  having  stated  the  contents  of  the  boxes  as 
*  lemon  soles,'  showed  that  accused  did  not  intend 
to  enter  the  salmon.  They  were  discovered  in 
course  of  transit  to  contain  salmon  with  a  layer 
of  lemon  soles  on  the  top,  and  were  seized  by 
the  Customs  authorities  at  Newhaven.  On  bear- 
ing that  the  first  consignment  bad  been  seized, 
and  while  the  second  consignment  was  still  in 
traruiiu,  accused  endeavoured  to  stop  the  second 
consignment  at  Crewe  and  have  it  re-consigned  to 
Liverpool  to  prevent  its  seizure  by  the  authorities 
at  Newhaven.  After  both  consignments  had  been 
seized  an  attempt  was  made  by  the  appellant  to 
satisfy  the  Customs  by  emitting  a  declaration  of 
capture  before  a  magistrate,  but  the  authorities 
were  not  satisfied,  and  the  salmon  were  de- 
stroyed." 

The  questions  of  law  for  the  opinion  of  the 
Court  of  Justiciary  were : — "  1.  Whether,  in  order 
to  make  the  complaint  relevant,  it  was  necessary 
to  charge  against  the  appellant  that  he  had  failed 
to  enter  the  salmon  intended  for  exportation  with 
the  proper  officer  of  Customs,  at  the  port  or  place 
of  intended  exportation,  before  shipment?  2. 
Whether  it  was  a  contravention  of  the  Act  to 
bring  to  the  joint  railway  passenger  station 
Guild  Street,  Aberdeen,  and  there  deliver  the 
salmon  in  question  to  the  Caledonian  Bailway 


Company  for  exportation  to  France  by  inland 
railway  carriage  to  Newhaven  in  England,  and 
by  shipment  thence  to  France  ?" 

The  Salmon  Fisheries  (Scotland)  Act  1868  (31 
and  32  Vict.  cap.  123),  section  22,  enacts — "All 
salmon  intended  for  exportation  shall  be  entered 
for  that  purpose  with  the  proper  officer  of  Cus- 
toms at  the  port  or  place  of  intended  exportation 
before  shipment  thereof,  and  any  salmon  shipped 
or  exported,  or  brought  to  any  wharf,  quay,  or 
other  place  for  exportation  between  the  com- 
mencement of  the  latest  aiid  the  termination  of 
the  earliest  annual  close  time  for  any  district  in 
Scotland  contrary  to  this  section  shall  be  for- 
feited, unless  proof  be  given  to  the  satisfactioii 
of  the  Commissioners  of  Customs  of  the  salmoD 
having  been  legally  captured,  and  the  person  so 
illegally  shipping  or  exporting,  or  bringing  the 
same  for  exportation,  shall  be  liable  to  a  p^ialtv 
not  exceeding  two  pounds  for  every  salmon  so 
shipped  or  exported  or  brought  for  exportation, 
and  no  salmon  caught  by  rod  and  line  dnrizig  the 
annual  close  time  fur  net  fishing  Bhall  be 
shipped,  exported,  or  brought  for  exportation 
under  the  like  penfdties  ;  and  any  officer  of  Cus- 
toms may,  during  the  aforesaid  period,  open  any 
parcel  entered  or  intended  for  exportation,  or 
brought  to  any  quay,  wharf,  or  place  for  that 
purpose,  and  suspected  by  him  to  contain 
salmon,  and  may  detain  any  salmon  found  in 
such  parcel  until  proof  is  given  to  the  satisfac- 
tion of  the  Commissioners  of  Customs  of  the 
salmon  being  such  as  may  be  legally  exported ; 
and  if  the  salmon,  before  such  proof  is  fi^ven, 
become  unfit  for  human  food  the  officer  of  Cus- 
toms may  destroy  the  same." 

Argued  for  the  appellant — (1^  The  complaint 
ought  to  have  libelled  failure  to  enter  the 
salmon  with  the  proper  officer.  That  was  an 
essential  element  of  the  offence.  The  wordi 
"contrary  to  this  section"  in  the  second  clause 
referred  back  to  the  first  clause,  which  provided 
for  such  entering.  (2)  The  railway  station  at 
Aberdeen  was  not  a  "  wharf,  quay,  or  other  place 
for  exportation"  within  the  meaning  of  the 
section. 

Argued  for  the  respondent — (1)  Failure  to 
enter  was  no  part  of  the  offence.  To  enter 
salmon  in  the  circumstances  set  forth  would  b« 
an  offence  under  26  Vict.  cap.  10,  sec.  3. 
Failure  to  do  what  could  not  lawfully  be  done 
could  not  be  an  element  in  an  offence.  Section 
23  kept  the  two  matters  quite  separate.  The 
words  "  contrary  to  this  section  "  meant  "  during 
close  time  without  proof  to  the  commissioneis.'' 
(2)  The  section  was  contravened  by  the  accused 
putting  the  salmon  into  a  course  of  transit  over 
which  he  had  no  further  control,  and  which  in 
ordinary  course  would  take  the  salmon  out  of  the 
country. 

At  advising — 

LoBD  JuBTiois-Ci.ziiE — As  I  read  the  section  of 
the  Act  of  Parliament  under  which  this  charge  it 
brought,  the  place  at  which  the  offence  most  be 
committed  must  be  a  wharf,  quay,  or  other  place 
for  exportation,  the  offence  being  committed 
in  one  or  other  of  two  ways,  either  by 
shipping  or  exporting  the  salmon,  or  by  bring- 
ing them  to  any  wharf,  quay,  or  other  place 
for  exportation  during  the  close  time.  I  have  no 
hesitation  in  holding  that  the  words  "or  other 
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pUoe  "  mean  a  place  aimilar  to  a  wharf  or  qiuky, 
and  that  the  parpoee  most  be  manifested  to  be 
for  exportation  by  the  galmou  being  brought  to 
goeh  ■  place.  I  do  not  think  that  the  station  of 
Aberdeen  is  roch  a  place.  The  offence  charged 
here  wonld  be  committed  by  the  bringing  of  the 
fish  to  the  port  of  Newhaven  in  circnmstances 
vhich  upon  a  proof  wonld  be  held  to  establish 
that  they  were  brought  there  for  exportation, 
bat  I  do  not  think  that  we  can  hold  it  to 
be  a  relevant  complaint  under  this  section  that 
at  the  station  of  Aberdeen  certain  boxes  were 
delivered  to  a  railway  company  in  order  to 
be  taken  to  a  wharf,  qnay,  or  other  place  for 
exportation.  The  place  at  which  the  offence 
most  be  committed  must  be  a  place  from  which 
immediate  exportation  may  follow.  I  therefore 
think  we  onght  to  answer  die  second  question  in 
the  negative,  and  that  it  is  nnnecessary  to 
answer  the  first  qnestion  at  all. 

LoBD  Adam — It  appears  that  the  appellant 
here  was  convicted  of  two  offences  of  different 
dates,  the  offences  being  alleged  to  be  contra- 
ventions of  the  22nd  section  of  the  Salmon 
Fisheries  (Scotland)  Act  1868.  Now,  I  am 
clearly  of  opinion  with  yonr  Lordship  that  this 
section  is  not  intended  to  apply  to  inland  railway 
stations,  bnt  to  shipping  ports.  That  is  obvioos 
from  the  words  of  the  statute.  This  charge 
is  brought  under  the  second  clause  of  the  section 
which  reads — {His  Lordthip  here  quoted  the  clause]. 
It  is  said  that  the  Aberdeen  railway  station 
is  a  place  for  exportation  within  the  meaning  of 
these  words.  I  am  very  clear  that  it  is  not. 
I  think  that  according  to  the  general  role  of 
construction  they  mean  wharf,  quay,  or  other 
places  ejusdem  generis.  A  railway  station  is  not 
a  place  for  exportation  of  the  same  kind  as 
a  wharf  or  qnay.  That  this  is  the  proper  reading 
of  these  words  is  seen  from  the  rest  of  the 
section,  which  requires  proof  to  the  Commis- 
sioners of  Cnstoms  that  the  salmon  have  not 
been  killed  during  close  time.  Is  it  to  be 
expected  that  this  proof  is  to  be  given  at 
an  inland  railway  station  ?  I  think  this  provision 
clearly  shows  that  the  statute  is  intended  to 
apply  to  shipping  ports.  I  have  no  hesitation  in 
concurring  in  the  judgment  proposed  by  yonr 
Lordship. 


Loan  Tbatnzu  concurred. 

The  Oonrt  quashed  the  conviction. 


Agents — 


Connsel  for  the  Appellant — Low. 
Uenzies,  Coventry,  &  Black,  W.S. 

Counsel  for  the  Bespondent — Lord-Adv.  Kob- 
•rtson— Kennedy.    Agent— B.  Pringle,  W.S. 


OOUET  OF  JUSTIOIAEY. 


Saturday,  December  29, 1888. 

GLASGOW    CIRCUIT. 
(Before  the  Lord  Jnstice-Clerk). 

m'kenzies  V.  m'phee. 

Justiciary  Gases — Act  19  Oeo.  IV.  cap.  29,  see.  1 

— Criminal  Procedure  (^Scotland)  Act  1887  (50 

and  51  Vict.  cap.  8r>),  sees.  46  and  48 — Appeal 

to  OlasgoiB  Winter  Circuit  Court— Competency. 

The    Act    9    Geo.   lY.   cap.    29,  sec.    1, 

provides  for  the  holding  of  a  Winter  Circuit 

Court  at  Glasgow,  to  "  be  continued  from  day 

to  day  until  the  whole  criminal  business  to  be 

brongbt  before  the  Court  at  that  time  is 

concluded,  and  no  longer. " 

The  Criminal  Procedure  (Scotlapd)  Act 
1887,  sec.  46,  empowers  the  Lords  Commis- 
sioners of  Justiciary  to  "bold  such  sittings 
for  the  trial  of  criminal  causes  as  may  be 
necessary,  .  .  .  and  every  sitting  of  the 
Lords  Commissioners  .  .  .  shall  be  a  sitting 
of  the  High  Court  of  Justiciary." 

Ueld  that  the  Act  9  Geo.  IV.  cap.  29,  has 
not  been  abrogated  or  superseded  by  the 
provisions  of  the  Criminal  Procedure  (Scot- 
land) Act  1887  with  reference  to  the  hold- 
ing of  Circuit  Courts,  and  that  the  Glasgow 
Winter  Circuit  Court  is  held  by  virtue  of  it 
and  subject  to  its  provisions ;  and,  following 
Davidson  v.    Oray,  2  Brown  13,  that  it  is 
incompetent  to  appeal  any  case,  even  though 
criminal,  to  that  Court. 
This  was  an   appeal    to   the  Circuit   Court  of 
Justiciary  at  Glasgow  held  daring  the  Christmas 
recess  of  the  Court  of  Session  against  a  sentence 
by  the  Police  Magistrate  of  Glasgow  pronounced 
on   the   2lBt   November    1888,    by  which  Jane 
Wright  or    M'Kenzie  was   sentenced  to  thirty 
days  imprisonment  for  the  crime  of  theft,  and 
against  an  order  by  the  same  Magistrate  of  the 
same  date    by  which    her   daughter    Margaret 
M'Kenzie,    who    was    charged    with    the    same 
offence,  was  ordered  to  be  sent  to  an  industrial 
school  for  five  years. 

The  Act  9  Geo.  IV.  c»p.  29,  provides  by 
sec.  1 — "It  shall  and  may  be  lawful  for  the 
High  Court  of  Justiciary  at  Edinburgh,  and  the 
said  Court  is  hereby  authorised  and  required 
on  or  before  the  twentieth  day  of  November  in 
every  year,  to  fix  by  Act  of  Adjournal  a  day  for 
holding  a  Circuit  Court  of  Justiciary  at  Glasgow, 
for  trying  criminal  causes,  during  the  recess  of 
the  Court  of  Session  in  the  end  of  December  and 
beginning  of  January  yearly,  and  to  name 
two  of  the  Judges  of  the  said  High  Court  to  dis- 
charge the  duties  of  the  said  Circuit  Court,  and 
snch  Circuit  Court  shall  be  held  at  Glasgow  ac- 
cordingly, and  shall  be  continued  from  day  to  day 
until  the  whole  criminal  business  to  be  brought 
before  the  Court  at  that  time  is  concluded,  and 
no  longer." 

The  Criminal  Procedure  (Scotland)  Act  1887 
(50  and  51  Vict.  cap.  35),  sec.  46,  pro- 
vides—"The  Lords  Commissioners  of  Justiciary 
shall  hold  such  sittings  for  the  trial  of  criminid 
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causes  as  may  be  neoesBary,  on  requisition  of  the 
Lord  Advocate,  aubjeot  to  snob  Orders  as  Her 
Majesty  in  Council  may  issue  ordainiDg  Courts  to 
be  beld,  and  every  sitting  of  the  Lords  Commis- 
sioners whether  under  the  existing  lav  and 
practice  or  nnder  this  Act,  or  under  such  Order 
in  Council,  shall  be  a  sitting  of  the  High  Court 
of  Justiciary  and  the  ceremonies  of  fencing  and 
closing  courts  by  proclamation  of  a  macer  shall 
be  discontinued,  and  it  shall  not  be  necessary  for 
the  Lords  GomtttissionerB  of  Justiciary  to  remain 
in  any  town  for  a  longer  time  than  is  required 
for  the  disposal  of  the  criminal  and  civil  busi- 
ness falling  to  be  disposed  of  at  such  sitting." 

Sec.  48 — "It  shall  not  be  necessary  for  the 
High  Court  of  Justiciary  to  proceed  to  any  town 
for  the  purpose  of  holding  any  Court  in  nse  to 
be  held  in  such  town  when  there  are  no  cases 
indicted  for  the  sitting  of  the  Court  at  each 
town,  or  when  so  many  of  the  persons  indicted 
thereto  have  pleaded  guilty  before  the  Sheriff  at 
the  first  diet  as  to  make  the  holding  of  a  special 
Court  inexpedient,  and  in  that  event  such  cases 
as  remain  for  trial  may  be  ordered  to  be  brought 
np  at  another  Court,  .  ,  .  and  any  appeal  which 
may  have  been  taken  to  such  Court  may  be 
heard  by  the  High  Court  of  Justiciary  in  Edin- 
burgh, or  may  when  both  parties  consent  be 
heard  at  any  sitting  of  the  High  Court  of  Justici- 
ary at  any  place." 

The  respondent  objected  to  the  competency  of 
the  appeal  on  the  ground  that  it  was  excluded  by 
the  provisions  of  the  Act  9  Geo.  IV.  e.  29,  sec.  1. 

Argued  for  the  respondent— By  the  provisions 
of  the  Act  9  Geo.  IV.  cap.  29,  sec.  1,  under  the 
authority  of  which  the  Winter  Circuit  Court  at 
Glasgow  was  held,  the  judges  had  power  to  sit 
"  till  the  whole  criminal  business  to  be  brought 
before  the  Court  at  that  time  is  concluded,  and 
no  longer."  It  bad  been  decided  under  this 
clause  that  it  was  incompetent  to  appeal  any 
case,  even  though  criminal,  to  the  Winter  Glas- 
gow Circuit  Court — Davidton  v.  Gray,  January 
6,  1844,  2  Brown  13. 

Argued  for  the  appellants— The  Act  cited  by 
the  respondent  and  the  decision  in  Davidton  ▼. 
Oray  did  not  apply.  The  Court  was  not  sitting 
nnder  authority  of  that  Act,  but  nnder  the 
authority  of  the  Criminal  Procedure  (Scotland) 
Act  1887.  It  was  sitting  as  the  High  Court  of 
Jnstioiary  and  was  empowered  to  sit  till  the 
whole  criminal  and  civil  bosiuess  was  disposed 
of— section  46. 

At  advising — 

LoBD  Justicb-Clebx  —  The  question  of  the 
competency  of  this  appeal  has  been  very  pro- 
perly raised,  as  it  is  desirable  that  the  meaning 
'  of  the  Criminal  Procedure  Act  1887  should  be 
distinctly  ascertained  with  reference  to  these 
appeals.  Having  given  the  points  the  best  con- 
sideration in  my  power,  I  have  come  to  be  of 
opinion  that  the  bearing  of  appeals  at  this 
Winter  Circuit  is  not  competent.  The  question 
does  not  now  come  up  for  the  first  time,  for  in 
the  case  of  Davidson  v.  Gray,  2  Brown,  13,  that 
question  was  decided,  and  the  judgment  has  ever 
since  been  acquiesced  in,  and  accordingly  no  ap- 
peals have  since  been  beard  at  this  Winter  Court 
except  in  one  case,  which  was  heard  and  disposed 
of  with  the  consent  of  both  parties.  1  accept  that 
deeision  as  binding,  and  the  real  question  before 


the  Court  now  is,  whether  the  Act  of  1887  makes 
any  alteration  upon  the  ruling  given  in  that  case. 
I  am  of  opinion  that  the  Act  of  Parliament 
(9  Geo.  IV.  c.  29)  under  which  that  decision 
is  given  is  still  in  force,  and  is  the  Act  nnder 
which  this  Court  is  held.  The  Act  expressly 
provides  by  section  1,  that  from  and  aftm 
the  passing  of  this  Act  the  Circuit  Court  to 
be  held  at  Glasgow  during  the  winter  recess  of 
the  Court  of  Seission  "  shall  be  continued  from 
day  to  day  until  the  whole  criminal  business  to  be 
brought  before  the  Court  at  that  time  ia  con- 
cluded, and  no  longer. "  I  do  not  find  any  clause 
in  the  Act  of  1887  repealing  this  provision.  The 
first  part  of  clause  46,  relied  on  by  Mr  Thomson, 
refers  to  a  Court  being  held  on  the  requisition  of 
the  Lord  Advocate,  which  is  just  the  old  prao- 
tioe  of  fixing  High  Court  sittings  anywhere  when 
business  made  them  advisable,  but  which  prac- 
tice has  of  late  years  been  only  applied  to 
Edinburgh  and  the  district  of  the  Ixithians. 
All  the  other  Courts  have  been  held  under  the 
Acts  appointing  Circuit  Courts,  or  under  the 
Orders  in  Council  and  Act  of  Adjournal  following 
on  them  of  1881,  appointing  additional  Circuits. 
I  do  not  think,  therefore,  that  the  first  part  of 
olange  46  has  any  bearing  on  the  question,  for  it 
distinctly  recognises  that  Courts  are  still  to  be 
held  under  the  existing  law  and  practice  after 
the  passing  of  the  Act,  and  makes  this  alteration 
only,  that  these  Courts  are  to  be  called  sittings 
of  the  High  Court  of  Justiciary.  The  intention 
of  the  Act  on  this  point  I  understand  to  be  that  a 
Circuit  Court  ia  no  longer  to  be  considered  a 
thing  of  itself,  but  that  the  sittings  of  the  High 
Court  of  Justiciary  all  over  the  country  should 
fall  into  one  arrangement,  provided  that  the 
High  Court  does  not  neglect  to  appoint  those 
Courts  to  be  held  which  under  the  existing  law 
and  practice  were  in  nse  to  be  beld.  But  while 
this  Court  is  a  sitting  of  the  High  Court,  it  is 
held  nnder  the  existing  law  and  practice,  and 
that  existing  law  and  practice,  as  set  forth 
in  the  Act  of  9  Geo.  IV.  o.  29,  is,  that  it  is 
to  sit  "till  the  whole  criminal  business  is  dis- 
posed of,  and  no  longer."  It  has  been  said  that 
the  .  Courts  which  used  to  be  called  Circnit 
Courts  have  been  abolished  by  the  Act  of  last 
year.  I  do  not  think-  so,  and  this  is  clearly 
shown  by  clause  48,  and  by  the  dispensing 
clauses  authorising  cases  in  certain  oircnmstanoea 
to  be  remitted  to  the  High  Court  or  to  a  Court 
of  a  neighbouring  Circuit  district.  I  am  there- 
fore of  opinion  that  the  Act  of  Geo.  IV.  is  still  in 
force,  and  that  obeying  its  very  plain  terms  this 
Court  is  held  for  the  beariiig  of  criminal  oases 
only,  and  that  thd  hearing  of  civil  appeals  is 
not  part  of  the  business  to  be  tranaacted  during 
its  sitting 
The  Court  pronounced  this  interlocutor — 

"Having  beard  counsel  for  the  parties, 
the  Lord  Justice-Clerk  finds  that  the  Winter 
sitting  of  the  High  Court  of  Justiciiiry  at 
Glasgow  is  beld  under  the  Act  9  Geo.  IV.  c. 
29,  and  that  it  is  not  competent  to  bear  or 
dispose  of  any  appeals  thereat." 

Counsel  for  the  Appellants — Comrie  ThomsoD 
— Macdonnld.  Agents— J.  H,  &  J.  H.  Bobcotaon, 
Writers,  Glasgow. 

Oonnsel  for  the  Bespandent— Ure.  Agent — 
Party. 
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Saturday,  December  29. 

GLASGOW    CIECUIT. 

(Before  tbe  Lord  Jastice-Olerk. ) 

H.    M.   ADVOCATE  V.   LE  BODBDAIS. 

Jutticiary  Oate^—Ship—Dettroffing  a  Ship  with 
Intent    to    Defraud   Inturert— Indictment— 
Belewin^f— Criminal  Procedure  {Seotiand')  Act 
1887  (50  and  61  Viet  e.  35),  tees.  8  and  60. 
The  master  and  mate  of  a  Teasel  were 
charged  on  an  indictment  which  set  forth 
that  certain  insurances  having  been  effected 
on  the  Teasel,  and  being  then  in  force,  they 
did  bore  one  or  more  holes  in  tbe  Tessel,  and 
did  attempt  to  force  out  her  bow-ports  in 
order  that  she  might  sink,  and  did  spread 
oil  OTer  her  in  order  that  she  might  be  set 
on  Are,  and  "  did  tbns  attempt  to  sink  and 
destroy  the    said   barque    with    intent   to 
defraud  the  insurers  liable  under  said  in- 
surances." 

Objection  was  taken  to  the  releyanoy  on 
the  gronod  that  the  indictment  failed  to  set 
forth  in  the  modut  any  facts  relevant  to 
infer  fraudulent  intent. 

Held  that  the  words  "yon  well  knowing 
that  tbe  ship  had  been  so  insured,"  were  to 
be  implied  by  Tirtne  of  section  8  of  the 
Criminal  Procedure  (Scotland)  Act  1887, 
and  that  the  indictment  was  releTant. 

Opinion  that  in  the  event  of  fraudulent 
intent  not  being  proved  it  would  be  com- 
petent for  the  jury  to  convict  the  accused  of 
an  attempt  to  sink  tbe  ship  maliciously,  the 
word   "  malicinnsly "  being   in  that   event 
read  in  to  qualify  the  acts  charged,  and  a 
oonviotion  of  a  part  of  what  is  charged  in  an 
indictment,  if  in  itself  an  indictable  crime, 
being  competent  by  sec.  60  of  the  Criminal 
Procedure  (Scotland)  Act  1887. 
Iionia  le  Bonrdais  and  Joseph  le  Bourdais  were 
charged  before  tbe  Circuit  Court  at  Glasgow,  on 
27th  December   1888,  on  an   indictnient  wbioh 
bore,  "and  the  charge  against  yon  is,  that  the 
insurances   set  out  in  the  schedule   appended 
hereto    having   been    effected    on    the    British 
barque  'Oylfe'  of  Quebec,  freight  thereof  and 
oargo,  on  a  voyage  from  Quebec  to  any  port  in 
the  United  Kingdom,  so  far  as  ship  and  freight 
were  concerned,  and  to  the  Clyde  as  regards  the 
eargo,  which  insurances  were  all  in  force  on  the 
dat«8  after   mentioned ;    and  tbe  said    barque 
having  left  St  John's,  Newfoundland,  on  16th 
August   1888,    in   course   of  said    voyage   from 
Quebec,  to  proceed  to  Fort  Glasgow,  being  a  port 
in  the  ITnited  Kingdom  and  ou  tbe  Clyde,  with  a 
cargo  of  timber,  yon,  Louis  le  Bourdais,  being 
master  in  charge  of  said  barque,  and  yon,  Joseph 
le  Bonrdais,  being  chief  mate  of   said  barque, 
did,  on  18th,   I9tb,  or  20th  August  1888,  on 
board  the  said  barque  on  the  high  seas,  while  the 
said  barque  was  on  said  voyage,  bore  one  or 
more   holes  in   said    barque  below   water-mark 
thereby  causing  her  to  leak,  and  did  on  several 
occasions  on  said  dates,  and  on  2l8t  August  1888, 
attempt  to  force    out  the  bow  ports  of    said 
barqna,  all  in  order  that  the  said  barque  should 
sink,  and  yon  did  on  last  mentioned  date,  in 


order  that  the  said  barque  should  be  immediately 
thereafter  set  on  fire,  spread  over  the  cabin  floor, 
decks,  and  other  parts  of  said  barque,  paraffin 
or  other  inflammable  oil,  and  you  did  thus 
attempt  to  sink  and  destroy  the  said  barque  with 
intent  to  defraud  the  insurers  liable  under  said 
insurances  respectively,  or  otherwise  you  did, 
times  and  place  and  in  manner  foresaid,  by 
wilful  breach  of  your  duty,  attempt  to  sink  and 
destroy  the  said  barque  contrary  to  the  Act  17 
and  18  Vict.  cap.  104,  sec.  239." 

Thepanelsobjected  to  the  relevancy  of  theindict- 
mnnt.  The  charge  was  that  tbe  accusedattempted  to 
destroy  the  vessel  with  intent  to  defraud  insurers. 
That  was  a  charge  of  attempt  to  oommit  fraud. 
But  the  indictment  failed  to  set  forth  in  tbe 
modue  any  facts  relevant  to  infer  fraudulent 
intent.  It  failed  to  set  forth  that  the  insurances 
upon  the  vessel  were  known  to  the  accused,  and 
without  such  knowledge  there  coul^  be  no 
fraudulent  intent.  The  only  acts  alleged  against 
the  accused  were  that  they  bored  boles  in  the  ves- 
sel below  water-mark  and  attempted  to  force  out 
tbe  bow-^rts  in  order  that  she  might  sink,  and 
spread  oil  upon  the  decks  that  she  might  be  set 
on  fire.  There  was  nothing  to  infer  fraud  in  all 
that.  Nor  would  the  indictment  be  in  any 
way  improved  by  words  being  supplied  from 
sec.  8  of  the  Criminal  Procedure  (Scotland) 
Act  1887.  It  would  not  be  relevant  to  say  that 
they  did  "  falsely  and  fraudulently"  bore  holes. 
The  word  "  maliciously"  might  be  supplied,  but 
that  would  not  make  a  relevant  charge  of  fraud. 
Such  an  act  would  be  one  of  barratry,  which  is 
one  of  the  perils  insured  against,  and  tbe  owners 
would  be  entitled  to  recover  in  respect  of  it 
without  the  intervention  of  any  fraud.  The 
case  of  Broum,  November  8,  1886,  1  White,  243, 
was  distinguishable  because  in  that  case  the  in- 
t^ention  and  interest  on  tbe  part  of  the  prisoner 
to  benefit  the  owner  and  to  do  so  by  fraudulent 
representation  was  set  forth.  Tbe  indictment 
might  be  relevant  as  one  of  mnlicious  mischief, 
and  it  was  not  disputed  that  by  the  operation  of 
section  60  of  the  Criminal  Procedure  Act  it 
migbt  be  used  as  an  indictment  to  that  effect, 
instead  of  being  rejected  because  it  did  not  rele- 
vantly set  forth  facts  to  infer  the  more  serious 
crime  charged,  viz.,  the  attempt  to  defraud. 
But  tbe  words  "with  intent  to  defraud"  ought 
to  be  struck  out  of  the  indictment  as  not  sup- 
ported by  any  relevant  facts,  and  the  case  sent 
to  trial  upon  the  charge  of  attempting  to  destroy 
the  ship  and  upon  that  only. 

Counsel  for  the  Qrown  were  not  called  upon. 

At  advising — 

Loan  JusTiaE-ri.EBK — It  does  not  seem  to  me 
that  it  is  necessary  to  call  for  a  reply  here.  On 
the  other  band,  it  was  quite  right  that  tbe  objec- 
tion should  be  brought  forward,  as  it  is  very 
desirable  that  parties  should  know  bow  they 
stand  under  the  new  Procedure  Act. 

The  aim  of  the  clauses  of  the  Criminal  Pro- 
cedure Act  of  last  year  which  relate  to  libelling 
is  to  simplify  indictment.  The  Legiislature 
thought  it  wise  to  get  rid  of  the  complicated 
forms  in  nee,  and  to  limit  tbe  indictment  to  a 
statement  of  the  facts  alleged  to  have  been  done, 
in  tbe  view  that  the  privilege  of  proceeding  by 
indictment  is  given  to  tbe  public  prosecutor 
only,  he  acting  for  the  public  interest ;  and  that 
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in  bringing  a  prisoner  to  the  bar,  the  pnblio 
prosecator  does  so  on  his  official  responsibility, 
and  nndertakeg  to  prove  the  acts  alleged  to  hare 
been  done  to  have  also  been  done  contrary  to 
the  common  law  of  the  country  where  the  indict- 
ment is  at  common  law,  or  contrary  to  the 
special  statute  libelled  on  where  the  ofFence 
charged  is  a  statutory  one.  In  the  case  of  a 
statutory  charge  it  is  also  the  dnty  of  the  public 
prosecutor  to  state  specifically  the  statute  and 
sections  nnder  which  the  prosecution  is  insti- 
tuted. 

In  the  present  case  the  prisoners  are  charged 
alternatively  at  common  law  &nd  nnder  a  parti- 
cular statute,  and  an  objection  is  stated  as 
regards  the  common  law  charge  that  the  prose- 
cutor should  have  set  forth  the  facts  in  Buch  a 
manner  as  to  qualify  the  acts  alleged  to  have 
been  done  as  having  been  criminally  done. 

Now,  section  8  of  the  Act  of  last  year 
(50  and  Si  Vict.  cap.  3S)  seems  to  give 
very  striking  illustrations  of  the  kind  of  alle- 
gations which  are  to  be  implied  and  there- 
fore may  be  omitted.  For  example,  in  the  case 
of  uttering  a  forged  document,  it  is  of  the 
essence  of  the  crime  that  the  person  who  utters 
it  should  do  so  "knowing  the  same  to  be 
forged."  A  person  may  utter  a  forged  writing 
knowing  nothing  about  the  forgery,  and  that  is 
no  crime.  Suppose  a  derk  to  cash  a  forged 
cheque  at  the  request  of  his  employer,  he 
cannot  be  held  guilty  of  forgery  unless  it  be 
proved  that  he  was  privy  to  the  forgery  by 
previous  knowledge.  The  new  statute  authorises 
the  public  prosecutor  in  indictments  for  forgery 
to  omit  the  words  ' '  knowing  the  same  to  be 
forged,"  and  leaves  these  words  to  be  implied. 
The  public  prosecutor  is  bound,  however,  to 
prove  such  knowledge  on  the  part  of  the  accused, 
and  it  is  the  dnty  of  the  Court  with  the  assist- 
ance of  counsel  to  see  that  no  prisoner  is  con- 
victed of  uttering  forged  documents  without 
proof  of  such  knowledge. 

Now,  the  phrase  in  the  clause  applicable  to 
forgery  is  given  as  a  specimen  of  the  kind  of 
qualifying  allegation  which  may  be  omitted. 
The  clause  does  not  give  the  words  applicable 
to  every  case  where  it  applies,  but  a  sufficient 
number  are  given  to  show  how  it  is  to  be  ap- 
plied, and  then  the  following  words  are  added, 
"or  to  use  any  similar  words  or  expressions 
qualifying  any  act  charged,  but  such  qualifying 
allegation  shall  be  implied  in  every  case,"  &o. 

In  this  case  it  is  not  disputed  that  the  words 
omitted  would  have  been  sufficient  under  the 
old  law  to  make  the  charge  relevant.  These 
words  are,  ' '  you  well  knowing  that  the  ship 
had  been  so  insured,"  and  without  that  fact 
being  proved  it  is  clear  that  there  could  be  no 
conviction  of  the  first  crime  charged.  But  what 
the  prosecutor  alleges  in  this  indictment  is  an 
attempt  to  sink  and  destroy  the  ship  with  intent 
to  defraud  the  insurers,  and  it  appears  to  me 
that  these  words  sufficiently  set  forth  the  intent, 
and  that  the  allegation  of  knowledge  of  insur- 
ances having  been  effected  must  be  implied 
nnder  the  directions  of  section  8.  It  would  be 
impossible  for  anyone  to  have  an  intent  to  de- 
fraud insurers  without  knowing  that  there  were 
insurances.  Here  there  is  a  distinct  allegation  of 
the  intention  to  defraud  insurers,  and  I  bold 
that  the  words  "yon  well  knowing  that  the  ship 


had  been  so  insured"  were  properly  omitted  in 
accordance  with  that  section. 

I  wish  to  add  a  word  as  regards  what  has 
been  pleaded  to  the  effect  that  there  can  be  no 
conviction  under  the  first  charge  unless  know- 
ledge of  the  insurance  is  proved.  I  think  that 
nnder  section  60  of  the  Criminal  Procedure  Act, 
even  assuming  that  the  prosecutor  fails  to  prove 
insurances  or  knowledge  of  them,  it  wUl  be  stiU 
competent  to  convict  the  prisoners  of  an  attempt 
to  sink  the  ship  maliciously  should  the  attempt 
to  sink  be  proved  by  evidence.  That  section 
provides  that  "where  in  an  indictment  two  or 
more  crimes  or  acts  of  crime  are  charged  cumu- 
latively it  shall  be  lawful  to  convict  of  any  one 
or  more  of  them,  and  any  part  of  what  ia 
charged  in  an  indictment,  constituting  in  itself 
an  indictable  crime,  shall  be  deemed  separable 
to  the  effect  of  making  it  lawful  to  convict  of 
such  crime,  and  when  any  crime  is  charged  as 
having  been  committed  with  a  particular  intent 
or  with  particular  circumstances  of  aggravation 
it  shall  be  lawful  to  convict  of  the  crime  with- 
out such  intent  or  aggravation."  There  is  no 
doubt  that  to  bore  a  hole  in  a  ship  in  order  to 
sink  or  destroy  it  is  an  offence  at  common  law 
if  the  word  "  maliciously  "  is  implied  as  section 
8  declares  it  may  be.  The  great  advantage  of 
the  recent  Act  is  that  after  evidence  led,  which 
of  course  is  Umited  to  the  facts  charged,  the 
question  whether  the  acts  proved  were  done 
criminally  can  be  left  to  the  jury  on  direction  by 
the  Judge  as  to  what  they  must  find  to  have  been 
the  quality  of  those  acts  before  they  can  convict 
under  the  indictment.  1  have  no  difficulty  in 
repelling  the  objection  and  holding  the  libel 
relevant. 

The  following  was  the  interlocutor:— 

"The  Lord  Justice-Clerk  having  heard 
parties,  repels  the  objection  and  finds  the 
charge  relevant  under  the  Criminal  Law 
Amendment  Act  1887." 

Eridence  having  been  led,  the  jury  by  s 
majority  found  the  panels  severally  guilty  of 
the  first  charge  of  the  indictment  as  libelled. 

Sentence  of  ten  years'  penal'servitude  was  pro- 
nounced upon  each  of  the  panels. 

Counsel  for  the  Panels— Oomrie  Thomson— 
M'Clure.l ;  Agents  —  K.  &  J.  Neill,  Writers, 
Greenock. 

Counsel  for  H.M.  Advocate — Duncan  Robert- 
son—A. O.  M.  M'Kenzie.  Agent  — P. -F.  of 
Renfrewshire. 
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COUET    OF    SESSION. 


Tuesday,  January  29. 

SECOND     DIVISION. 

[Sheriff  of  Stirlingshire. 
THOMSON,  JACKSON,  OODRLAT,  &  TATLOR 
V.  LOCHHEAD. 

Implied  Contract — Employment — Becompenie. 

A.  trader  having  fallen  into  difficalties  laid 
before  his  oreditoni  a  state  of  his  affairs  pre- 
pared by  his  agent.  An  accountant  employed 
by  two  of  the  creditors  attended  the  meeting, 
and  was  requested  by  the  meeting  of  creditors 
to  examine  into  the  affairs.     He  did  so,  and 
thereafter,  having  ceased  to  act  for  the  two 
individual  creditors,  he  negotiated  and  car- 
ried  through  a  composition  arrangement, 
'which  the  creditors  accepted.     Thereafter 
he  sued  the  trader  for  his  professional  fee, 
maintaining  that  he  was  liable  for  it  either 
(1)  because  he  had  constructively  employed 
him,   or  (2)  because   he   bad  obtained   the 
benefit  of  his  services.     Seld  (din.    Lord 
Ratherf  urd  Clark)  that  the  trader,  not  having 
employed  the  pursuer,  was  not  liable  for  his 
acoonnt. 
Upon  2nd  November  1887  Mr  Bobert  Lochhead, 
manufacturer,   Alva,   called    a   meeting  of    his 
creditors,  when  a  statement  of  his  affairs,  pre- 
pared by  his  man  of  business  Mr  Archibald,  was 
presented  to  them.     By  minute  of  that  date  it 
was  agreed  that  Mr  John  Gourlay,  C.  A.,  Glasgow, 
who  attended  the  meeting,  as  the  minute  thereof 
bore,  on  behalf  of  two  creditors,  and  Mr  John 
Lochhead  should  be  appointed  to  make  an  exa- 
mination into  the  bankrupt's  affairs.    Mr  Gourlay 
made  an  examination  of  Lochhead 's  affairs,  and 
at  a  meeting  of  creditors  in  his  office  in  Glasgow 
on   11th   November   laid  a  statement   of  affairs 
before  the  creditors.     At  the  same  meeting  Loch- 
head, by  the  advice  of  his  agent,  offered  a  com- 
position of  13s.  4d.  in  the  £.     This  was  refused 
by  the  creditors.      Tb^i^cafter  Gourlay,  having 
seen  certain  of  the  creditors,  wrote  to  Lochhead's 
agent  enclosing  an  offer  of  14a. ,  which  he  thought 
would  be  accepted.    At  a  meeting  on  16th  Novem- 
ber, the  minute  whereof  stated  that  "Mr  Gourlay, 
on  behalf  of  Mr  Bobert  Lochhead,  submitted  the 
following  offer  of  composition,  viz.,  to  pay  14s. 
per  £  as  follows" — and  then  came  the  varions 
times  at  which  the  sums  were  to  be  paid — "the 
last  instalment  to  be  secured  to  the  satisfaction 
of  John  Gourlay,  C.A.,  Glasgow."    This  offer, 
with  a  slight  alteration,  was  agreed  to,  and  Mr 
Gourlay  thereafter  made  up  a  scheme  of  ranking 
and    division    for  the  composition  dated   16tb 
December  1887.     To  this  scheme  was  appended 
the  following  docqnet :  — "  IfiW  December  1887. — 
AVe    have  examined    the  foregoing  scheme  of 
ranking  and  division,  compared  it  with  the  assents 
of  creditors  and  the  list  of  liabilitie.'!,  and  we  find 
same   correct,  and   authorise   Messrs   Thomson, 
Jackson,  Gourlay,  t  Taylor,  0. A.,  Glasgow,  to 
complete  the  composition  arrangement,  notwith- 
standing that    Mr    John   Clachan    and   Messrs 
Walker,  Drybrongh,  &  Company  have  not  yet 
assented. — Johm  ABCHiBAt.D  :  Bob.  Lochhead." 


MrOonrlay  then  procured  bill-stamps,  &c.,  and 
prepared  the  composition  bills.  Thereafter  his 
firm,  Thomson,  Jackson,  Gourlay,  &  Taylor, 
G.A.,  Glasgow,  sued  Lochhead  for  outlays  and 
fees  for  professional  services,  amounting  to 
£58,  9s.  9d. 

The  defender  averred  that  "  at  no  time  did  the 
defender  or  his  agent  employ  the  pursuers,  who 
throughout  acted  in  the  interests  and  under  the 
instructions  of  the  creditors  of  the  defender. " 

The  pursuers  pleaded — "(2)  The  defender 
having  employed  the  pursuers,  or  at  all  events 
availed  himself  of  their  services,  he  cannot  now 
refuse  to  pay  for  the*  same,  and  decree  should 
be  granted  in  terms  of  the  prayer  of  the  peti- 
tion." 

The  defender  pleaded—"  (2)  The  defender  not 
having  employed  the  pursuers,  the  action  should 
be  dismissed. " 

The  Sheriff-Substitute  (Buntiite)  allowed  a 
proof,  and  the  defender  deponed  that  he  had 
oonsidted  Mr  Archibald  only  as  to  the  conduct  of 
the  affair,  that  he  had  never  employed  Mr 
Gourlay,  and  that  he  considered  him  as  acting  in 
the  interests  of  the  creditors,  and  that  he  never 
instructed  his  agent  to  employ  Mr  Gourlay,  Be 
never  supposed  Mr  Gourlay  had  any  claim  upon 
him  for  professional  services. 

The  pursuer  deponed  that  he  was  employed  by 
two  of  the  creditors  to  attend  the  first  meeting, 
and  made  an  investigation  of  the  bankrupt's 
affairs.  "I  was  certainly  acting  in  the  interestof 
the  defender,  because  his  estate  would  have  been 
in  bankruptcy  if  it  had  not  been  for  me.  When 
I  went  to  Alva  I  found  there  had  been  conceal- 
ment of  assets,  and  this  being  brought  to  light 
made  an  alteration  of  the  statement  of  affairs,  and 
the  creditors  thought  they  were  entitled  to  get  a 
larger  offer  than  was  submitted  in  Stirling. 
Before  the  meeting  in  Glasgow  I  showed  my 
statement  to  defender,  and  it  was  there  and  then 
Mr  Archibald  and  the  defender  agreed  to  make 
the  offer  of  ISs.  4d.  Then  the  offer  was  made  in 
the  meeting  and  refused,  the  creditors  indicating 
14s,  or  148.  6d.  After  the  meeting  dispersed, 
two  of  the  creditors  said  that  if  I  could  get  an 
offer  of  14s.  or  14s.  6d.  they  would  advise  accept- 
ance, I  wrote  to  Mr  Archibald,  got  that  offer 
submitted,  and  carried  it  through,  I  afterwards 
made  up  the  scheme  of  ranking.  When  Mr 
Archibald  offered  to  become  security,  I  advised 
the  creditors  to  accept  the  offer,  Crott-examined 
— I  never  indicated  either  to  defender  or  his 
agent  that  I  had  any  claim  upon  them  in  regard 
to  this  matter." 

Upon  17th  August  1888  the  Sheriff -Substitute 
issued  this  interlocutor : — "  Finds  in  fact  that  the 
pursuer  Mr  Gourlay  has  failed  to  prove  either  that 
he  was  employed  by  the  defender,  or  that  the 
latter  has  made  himself  liable  in  payment  of  his 
professional  account:  Therefore  assoilzies  the 
defender  from  the  conclusions  of  the  petition : 
Finds  him  entitled  to  expenses  of  process,  and 
decerns,  &o. 

"Note. — It  is  admitted  by  the  pursuer,  the 
said  Mr  Gourlay,  that  he  was  originally  employed 
by  two  creditors  of  the  defender  to  attend  the 
first  meeting  of  creditors,  and  that  the  creditors 
then  assembled  employed  him  to  make  an  investi- 
gation into  the  affairs  of  the  defender,  and  report 
to  a  future  meeting  of  creditors, 

"It  is  true  that  defender  assented   to   this 
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invegtigation,  and  gave  tyerj  facility  to  tbe  pnr- 
■oer  in  carrying  it  out.  But  it  cannot  be  Baid 
that  it  was  conducted  on  defender's  employment, 
or  that  it  wbb  carried  out  in  defender's  inte- 
rests. 

"It  is  further  admitted  that  at  no  time  did 
defender  employ  the  pursuer,  but  it  is  contended 
ihat  the  defender  having  availed  himself  of  the 
professional  services  of  the  pursuer  is  liable  in 
payment  therefor. 

"  The  Sheriff-Substitute  is  unable  to  concur 
in  this  proposition. 

"The  pursuer  throughout  the  whole  negotia- 
tions which  resulted  in  the  composition  arrange- 
ment aotedon  the  express  employment  and  entirely 
in  the  interest  of  the  creditors.  The  defender  was 
represented  by  his  law-agent. 

"The  composition  arrangement  must  be  as- 
sumed to  have  been  beneficial  alike  to  the  credi- 
tors and  to  the  insolvent. 

"The  negotiations  which  preceded  it  were 
conducted  by  the  pursuer  and  by  defender's  law- 
agent.  It  appears  to  the  Sheriff-Substitute  that 
both  creditors  and  insolvent  benefited  equally  by 
tbe  services  of  both  these  parties  fully,  and  availed 
themselves  of  them.  But  this  does  not  make  the 
creditors  responsible  for  the  payment  of  the  in- 
solvent's law-agent  any  more  than  it  makes  the 
defender  liable  for  his  professional  account. 

"  It  may  be  the  general  custom  that  the  pro- 
fessional accountant  employed  by  the  creditors 
to  carry  out  a  composition  arrangement  is  paid 
out  of  the  insolvent's  estate,  and  such  an  arrange- 
ment is  probably  both  convenient  and  just.  But 
undoubtedly  tbe  claim  ought  to  be  made  and  ad- 
mitted before  the  debtor  has  paid  over  his  estate 
to  the  creditors  under  the  composition  arrange- 
ment, and  not  held  over,  as  in  the  present  case, 
till  the  debtor  has  been  practically  discharged." 

The  pursuers  appealed,  and  argued  —  The 
defender  had  employed  the  pursuer  to  carry 
through  this  composition,  and  was  therefore  liable 
to  pay  him  for  his  services.  It  is  true  that  he 
originally  attended  the  meeting  in  Glasgow  on 
the  employment  of  certain  creditors,  but  after- 
wards, although  no  doubt  be  attended  to  the 
interests  of  the  creditors,  he  also  attended  to  tbe 
interests  of  the  bankrupt,  and  got  this  composi- 
tion carried  through.  It  was  plain  from  the 
character  of  the  items,  purchase  of  bill-stamps, 
Ac.,  that  the  debtor  was  really  due  the  account, 
as  the  creditors  obviously  could  not  pay  these 
sums.  If  the  debtor  did  not  pay  this  account 
he  had  not  carried  out  his  contract,  because  he 
had  not  paid  a  composition  of  lis.,  but  only  one 
subject  to  the  deduction  of  carrying  through  the 
composition.  It  was  an  understood  thing  in  all 
oases  of  a  composition  that  the  debtor  paid  the 
expenses  of  carrying  it  through,  as  the  man  of 
business  by  whomever  originally  employed  was 
acting  in  the  interests  of  the  debtor.  If  the  com- 
position was  not  sucoessfdlly  arranged,  then 
sequestration  must  be  taken  out,  and  that  was 
not  in  the  debtor's  interests. 

The  respondent  argued — The  pursuer  had 
failed  to  discharge  the  burden  of  proof  upon 
him  that  he  was  employed  by  the  pursuer. 
He  was  employed  by  certain  of  the  creditors  to 
look  after  their  interests,  and  it  was  absurd  to 
ask  the  debtor  to  pay  him  for  doing  the  work 
of  others.     The  mere  fact  ihat  the  defender  took 


benefit  from  the  work  of  the  pursuer  did  not  en- 
title the  latter  to  make  a  claim  for  payment.  The 
defender  had  employed  a  man  of  business  to  look 
after  his  interest,  and  in  the  case  of  the  debtor 
employing  one  man  of  business  and  the  credi- 
tors another,  in  the  absence  of  any  bargain, 
the  rule  of  law  was  that  each  party  sbould  pay 
his  own  agent.  Although  tbe  dooqnet  attached 
to  the  scheme  of  division  appeared  at  first  sight 
to  show  that  the  pursuer  was  acting  in  the  de- 
fender's interests,  it  really  was  not  so  as  appeared 
from  the  minutes,  and  the  docquet  must  be  read 
in  that  light. 

At  advising — 

LoBD  YouMa — This  action  is  put  eitiier  on  the 
ground  of  employment  or  on  that  of  recom- 
pense for  services  rendered  to  and  taken  advan- 
tage of  by  the  defender  without  employment. 
Employment  indeed  is  not  averred  on  record, 
the  pursuers'  averment  being  merely  that  the 
defender  is  "due  to  tbe  pursuers  for  outlays  and 
fees  for  professional  services  incurred  by  him,"  the 
sum  sued  for.  Tbe  second  plea-in-law,  however, 
comes  nearer  a  case  of  employment,  for  it  runs 
— "The  defender  having  employed  the  pursuers, 
or  at  all  events  availed  himself  of  their  services, 
he  cannot  now  refuse  to  pay  for  same,  and  de- 
cree should  be  granted  in  terms  of  the  prayer  of 
the  petition."  The  Sheriff-Substitute  states  in 
his  note  that  before  him  it  was  "  admitted  that  at 
no  time  did  defender  employ  the  pursuers,  but  it 
is  contended  that  the  defender,  having  availed 
himself  of  the  professional  services  of  the  pur- 
suer, is  entitled  to  payment  therefor." 

Now,  the  pursuer  Oonrlay  was  employed,  and 
very  properly  employed,  as  he  explains  in  his 
evidence,  first  by  two  creditors,  and  then  by 
other  two.  There  were  other  creditors  Who  did 
not  employ  him,  or  indeed  employ  anyone.  The 
defender  employed  a  man  of  business  of  his  own. 
I  say  a  man  of  business,  and  be  was  not  less 
such  or  less  qualified  to  act  because  he  was  no 
otherwise  an  accountant  than  all  men  of  business 
are.  On  the  advice  of  this  man  of  business  the 
defender  called  together  his  creditors,  and  laid 
before  them  a  state  of  his  affairs.  I  cannot  enter 
on  the  question  whether  it  was  a  satisfactory 
state  or  one  to  which  there  existed  objections. 
The  four  creditors  I  have  mentioned  employed 
tbe  pursuer,  sending  him  to  tbe  meeting  to 
attend  to  their  interests,  and  to  see  that  they 
did  not  suffer  wrong  in  any  arrangement  with 
the  defender.  That  was  very  proper.  The  re- 
sult was  that  the  creditors  who  were  at  the  meet- 
ing desired  the  pursuer  Mr  Gourlay  to  examine 
into  their  debtor's  affairs,  and  see  his  books  and 
papers  so  far  as  necessary,  and  he  on  bis  part, 
with  his  man  of  business,  undertook  to  give 
every  facility'  for  the  examination. 

In  tbe  absence  of  an;  thing  further,  I  think  the 
pursuer  attended  on  the  employment  he  had  re- 
ceived, which  was  to  act  in  the  interest  of  the 
creditors,  and  by  seeing  that  the  debtor  and  his 
man  of  business  acted  justly  to  them,  and  pre- 
venting them  from  accepting  an  offer  which  was 
not  satisfactory.  The  result  was  that  a  oompoai- 
tion  was  ultimately  effected  by  means  of  a  corre- 
spondence between  tbe  pursuer  Oonrlay  and  the 
defender's  man  of  business,  a  higher  composi- 
tion being  obtained  than  had  formerly  been 
offered.    Here  there  is  the  case  of  the  employ- 
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ment  of  a  man  of  bonneBS  by  the  debtor,  and 
another  by  the  oreditors,  each  of  these  gentle- 
men with  the  interest  of  hia  Own  employer  in 
his  oare,  the  resolt  being  an  arrangement  for  a 
compromise  by  which  the  debtor  got  bis  dis- 
eharge. 

Now,  I  tbink  it  would  be  a  fair  matter  of  ar- 
rangement that  the  oreditors  ghonld  stipulate  that 
the  debtor  ghonld  pay  the  expense  incurred  by 
them  in  looking  into  his  affairs.  But  I  do  not 
think  that  was  done  here.  How  the  proposal 
would  have  been  reoeived  if  made  we  do  not  know. 
In  the  absence  of  any  such  bargain  I  tbiuk  Mr 
Qoiprlay  must  look  for  payment  to  those  who 
employed  him  for  tbeir  interest.  They  might 
have  been  satisfied  with  the  examination  of  the 
debtor's  affairs  by  his  own  man  of  business,  and 
U  so,  they  would  have  had  no  other  expense.  It 
is  no  blame  to  them  that  they  were  not,  and  they 
seem  to  have  got  a  better  composition  because 
they  were  not.  Bat  I  concur  with  the  Sfaeriff- 
Sabstitute  in  thinking  that  the  person  they  em- 
ployed has  no  action  against  anyone  but  them, 
and  that  he  cannot  maintain  an  action  against 
the  defender  on  the  suggestion  that  but  for  his 
services  no  composition  would  have  been  arrived 

St. 

LoBO  BiTTHKsrcBD  Clabk — I  havB  felt  a  good 
deal  of  hesitation  in  this  case,  and  all  the  more 
because  I  know  that  I  stand  alone.  I  incline  to 
tbink,  however,  that  the  pursuer  is  entitled  to 
our  judgment  on  the  simple  ground  that  all  the 
expenses  necessarily  incurred  in  carrying  through 
the  composition  arrangement  should  be  paid  by 
the  defender.  In  my  oiiiuion  such  expenses 
should  all  be  charged  against  the  debtor. 

It  appears  to  me  that  the  composition  contract 
was  effected  by  means  of  the  pursuers'  services, 
and  by  means  of  them  alone.  Being  services 
which  were  necessary  to  the  end  which  the  de- 
fender had  in  view,  and  which  were  successfully 
attained,  I  think  that  he  should  pay  for  them. 
He  has  had  the  benefit  of  them,  and  in  such  a 
case,  when  he  obtains  a  discharge  on  a  composi- 
tion, I  think  that  it  may  be  fairly  said  that  he 
•lone  has  had  the  benefit  of  them. 

It  is  said  that  the  defender  employed  another 
pers'in.  It  is  true  that  at  first  he  did.  But  the 
services  of  this  person  were  of  no  use,  and  gave 
no  aid  in  effecting  the  composition  contract.  The 
chief,  if  not.the  only  thing  which  he  did,  was  to 
prepare  a  state  of  affairs;  but  it  was  so  defec- 
tive that  the  creditors  would  not  consider  it. 

LoBO  Lss— I  do  not  doubt  that  in  the  general 
case  it  is  reasonable  that  the  expenses  properly 
incurred  in  carrying  through  a  composition 
arrangement  should  fall  on  the  debtor.  But  I 
think  the  question  here  is  whether  any  arrange- 
ment to  that  effect  has  been  proved  ?  The  pur- 
sner  was  employed  by  the  creditors  and  not  by 
the  defender.  In  that  state  of  the  facts  I  think 
that  if  it  was  intended  to  throw  the  expenses  in- 
onrred  under  that  employment  on  the  defender, 
this  ought  to  have  been  intimited  to  and  should 
have  been  made  a  condition  of  the  acceptance  by 
the  creditors  of  the  composition.  That  might 
have  been  quite  a  reasonable  arrangement,  and 
my  impression  is  that  it  is  quite  a  common  one, 
bat  in  this  case  I  find  no  trace  of  such  an  arrange- 
ment.    I  concur  in  the  opinion  of  Lord  Toung. 
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I  think  there  is  no  proof  of  the  ground  of  action. 

LoBD  Jdstios-Cubk — I  concur  in  the  opinion 
of  Lord  Young.  It  is  unfortunate  that  the  pur- 
suers did  not  accept  the  offer  of  £30  which  ap- 
pears to  have  been  made  in  the  original  defences. 
Mr  Oeurlay,  it  is  certain,  was  in  the  first  place 
employed  not  by  the  defender  but  by  the  creditors. 
I  cannot  find  evidence  to  show  that  he  afterwards 
became  the  agent  of  the  defender,  or  that  it  was 
ever  suggested  to  the  defender  that  he  was  to  be 
held  liable  to  pay  for  Mr  Oourlay's  services.  It 
would  have  been  easy  to  bring  to  the  defender's 
knowledge  that  Mr  Oourlay's  services  were  to  be 
understood  as  rendered  to  him,  and  I  think  it 
would  be  dangerous  to  hold  that  a  professional 
man  who  was  originally  employed  for  one  party 
should  without  some  clear  change  in  his  position 
obvious  to  the  other  party  be  held  to  have  be- 
come entitled  to  claim  remuneration  from  the 
other  whose  interest  is  altogether  different  from 
ihki  of  the  original  employer. 

The  very  fact  that  Mr  Gonrlay  was  employed 
by  the  creditors  leads  to  the  inference  that  he 
was  to  endeavour  to  come  to  an  arrangement  as 
favourable  as  possible  to  them.  Now,  if  he  was 
afterwards  to  act  for  both,  or  for  the  debtor 
Loohhead  alone,  the  change  ought  to  be  made  per- 
fectly clear.  Lochhead  ought,  if  he  was  to  be  ex- 
pected to  pay  for  two  professional  men — both 
bis  own  agent  and  Mr  Qonrlay — to  have  had  that 
put  before  him.  It  is  quite  cUear  that  if  we  gave 
the  pursuers  decree  the  result  would  be  that  the 
defender  would  have  to  pay  for  the  services  both 
of  Mr  Qourlay  and  of  his  own  agent,  and  there  is 
no  ground  for  supposing  he  intended  to  incur 
double  costs.  On  these  grounds  I  agree  with 
Lord  Young. 

The  Court  pronounced  this  interlocutor : — 
< '  Find  in  fact  that  the  pursuer  Mr  Qourlay 
was  employed  by  the  creditors  of  the  defender 
and  not  by  the  defender :  Find  in  law  that 
the  defender  is  not  liable  in  payment  of  the 
sum  sued  for  :  Therefore  dirmiss  the  appeal, 
and  affirm  the  judgment  of  the  Sheriff- Sub- 
stitute ;  of  new,  assoilzie  the  defender  from 
the  conclusions  of  the  petition,"  to. 

Counsel  for  the  Pursuers — Ure.  Agents — 
Davidson  t  Syme,  W.S. 

Counsel  for  the  Defender — Wilson.  Agents — 
Wishart  &,  M'Naughton,  W.S. 


Tuetday,  January  29. 

FIRST    DIVISION. 

[Lord  Fraser,  Ordinary. 
BROWNB  AND  OTHERS  V.  M'FARLANE. 

lUparation— Slander — luutt—Etidenee  in  Miti- 
gation of  Damage*  without  Iitue  in  Juttifica- 
(ton. 

An  action  of  damages  for  written  slander 
wax  brought  sgainnt  the  proprietor  of  a  news- 
paper pablialied  in  Scotland,  in  which  it  was 
represented  that  one  of  the  pursuers  had 
planned  an  outrage  on  himself  in  order  to 
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make  it  appesT  that  his  poiitioal  opponents 
had  been  gnilty  of  a  crime;  that  he  had 
made  his  bods  parties  to  the  fraud ;  and  that 
they  had  beoome  privy  to  their  father's 
design.  The  article,  whioh  was  contributed 
by  a  correspondent  of  the  newspaper  in  Ire- 
land, was  admitted,  and  it  was  stated  in  de- 
fence that  upon  the  occasion  in  question, 
and  abont  the  time  when  the  aforesaid  pnr- 
saer  and  a  companion  were  expected  to 
reach  home,  two  police  constables  were  at- 
tacked with  stones  near  the  parsaers'  house  ; 
that  the  police  captured  the  assailants,  who 
proTed  to  be  the  pursuer's  sons,  and  who 
stated  that  they  had  mistaken  the  police  for 
their  father. 
No  issue  of  writtu  was  taken. 
The  defender  proposed  at  the  trial  to 
prove  the  statements  in  defence  as  facts 
which  affected  the  mind  of  the  correspon- 
dent, but  the  evidence  was  disallowed  by  the 
presiding  Judge. 

On  a  bill  of  exceptions  the  defender  main- 
tained the  competency  of  the  evidence  for 
the  purpose  of  mitigating  damages.      Hdd 
that  as  the  action  was  laid  against  the  pub- 
lisher of   the  newspaper,   and    not   against 
the  correspondent,  evidence  as  to  the  state 
of  mind  of  the  latter  when  he  wrote  the 
article  was  not  relevant,  and  had  been  pro- 
perly ezolnded. 
This  was  an  action  of  damages  for  written  slander 
by  the  Bev.  John  James  Browne,  Connty  Antrim, 
Ireland,  and  his  three  sons,  Arthur  Browne,  Oeorge 
0.  Browne,  and  John  James  Browne,  against  John 
M'Farlane,  Edinburgh,   the  proprietor,  printer, 
and  publisher  of  the  Scotiith  Leader  newspaper. 

The  libel  complained  of  was  contained  in  the 
issue  of  the  Scotiith  Leader  of  16th  November  1887 
under  an  article  headed — "  Affairs  in  Ulster,"  pur- 
porting to  be  written  by  the  Belfast  correspondent 
of  the  paper,  and  was  to  the  following  effect — "A 
very  interesting  and  amusing  episode  has  j  ust  come 
to  light,  which  illustrates  the  growing  tendency  of 
the  North  toward  Home  Rule,  and  the  desper- 
ate shift  to  which  foolish  people  of  'Unionist* 
leanings  are  sometimes  driven  to  alarm  the 
Protestant  population  when  they  begin  to  mani- 
fest any  signs  of  fraternising  with  the  people  of 
Ireland  in  prosecuting  their  just  claim  to  self- 
government,  Toome  is  a  small  place  where 
the  river  Bann  receives  the  waters  of  Lough 
Neagh  before  entering  Longh  Beg.  It  is  a  rail- 
way 'Station,  and  the  place  is  famous  for  its 
fishery.  It  is  still  more  famous  perhaps  because 
here  is  a  building  called  the  '  Temple  of  Liberty,' 
erected  by  a  Mr  Carey,  a  wealthy  man,  who 
found  that  very  often  in  bigoted  neighbourhoods 
well-meaning  people  could  not  get  a  hall  to  have 
a  meeting  in.  Here,  accordingly,  the  Protestant 
Home  Balers  have  held  several  saccessful  meet- 
ings, and  it  is  plain  the  seed  there  sown  is  bear- 
ing frait.  At  one  of  these  meetings  a  Protes- 
tant rector  attended,  named  Brown,  and  gave 
some  little  trouble,  but  declared  himself  a  species 
of  Home  Ruler.  Now,  there  is  much  fun  over 
Sector  Brown,  whose  sons  have  been  brought 
up  before  the  Magistrates  at  Toome  Petty  Ses- 
sions charged  with  throwing  stones  at  a  police 
patrol.  When  charged,  the  boys,  who  are  yonng 
in  knavish  tricks,  very  artlessly  let  the  oat  oat 
of  the  bag.    They  had  been  posted  there  by  their 


father  to  throw  stones  at  him  by  way  of  getting 
np  an  outrage  for  the  papers,  and  for  the  lA>yi3 
and  Patriotic  Union,  and  bad  in  the  darkness 
mistaken  the  police  for  their  reverend  parent, 
who  had  that  evening  invited  a  Boman  Catholic 
gentleman  of  the  village  to  accompany  him  to 
the  site  of  the  forthcoming  outrage  by  way  of 
protection.  Toe  affair  was  of  course  hushed  up, 
and  the  boys  let  off  with  a  caution  by  the  Magis- 
trates. As  it  has  not  yet  been,  and  could  not  be, 
reported  in  oar  local  '  Unionist '  papers,  I  thought 
it  better  to  let  it  see  the  light  in  the  Leader,  I 
am  sure  your  readers  will  appreciate  it  as  they 
did  the  Uolamon  incident." 

The  pursuers  averred  that  the  statements  in 
this  paragraph  falsely  and  oalnmniously  repre- 
sented that  the  Kev.  Mr  Browne  was  guilty 
of  planning  an  outrage  on  himself  in  a  manner 
which  would  make  it  falsely  appear  that  his  poli- 
tical opponents  had  been  guilty  of  a  crime,  that 
he  had  made  bis  sons  parties  to  the  frand,  and 
that  they  became  privy  to  their  father's  design. 

The  defender  admitted  the  article  complained 
of,  but  denied  the  pursuer's  averments  subject  to 
the  following  explanation — "The  pursuer,  the 
Beverend  John  James  Browne,  has  made 
several  complaints  to  the  police,  all  of  which 
have  turned  out  to  be  unfounded,  and  upon 
none  of  which  the  authorities  have  taken 
action.  On  the  evening  of  the  3rd  of  August 
1887  he  left  Toome  for  his  own  house  accom- 
panied by  a  gardener  of  the  name  of  M'Astocker. 
Some  delay  occurred  on  their  journey,  but  at  the 
hour  when  they  should  have  reached  home,  in 
ordinary  course,  the  following  occurred — Not  far 
from  pursuer's  residence  two  police  constables 
were  attacked  with  stones.  The  police  pursued 
their  assailants,  whom  they  secured  and  dis- 
covered to  be  the  pursuers  Arthur  Molyneox 
Browne  and  Oeorge  Capel  Browne.  On  being 
challenged  for  their  conduct  they  stated  that  thoy 
had  mistaken  the  police  for  their  father.  The  cir- 
cumstances ware  reported  by  the  police  to  their 
superiors," 

On  9th  August  1888  the  defender  published  in 
the  Seottiih  Leader  a  contradiction  of  the  said 
paragraph,  and  apologised  for  the  statements 
having  been  allowed  to  appear  in  his  paper. 
The  defender  farther  upon  record  withdrew  the 
said  article,  and  repeated  the  apology  and  ex- 
pression of  regret  already  made,  and  that  as  re- 
garded all  the  pursuers. 

The  following  issaes  were  adjusted  for  the  trial 
of  the  cause : — 

I. — Issue  for  the  Bev.  John  James  Browne. 

"It  being  admitted  that  the  defender  is  the 
printer,  proprietor,  and  publisher  of  the  SeoUiA 
Leademewapaper,  published  in  Edinburgh  :  It" 
being  also  admitted  that  in  the  number  of  the 
said  newspaper  which  was  published  on  16th 
November  1887  there  was  printed  the  paragraph 
set  forth  in  the  schedule  annexed  hereto — 
Whether  the  said  paragraph,  or  part  thereof,  is 
of  and  concerning  the  pursuer  the  Beverend 
John  James  Browne,  and  falsely  and  calumniously 
represents  him  as  having  been  guilty  of  attempt- 
ing to  impose  upon  and  deceive  the  public,  to  the 
loss,  injury,  and  damage  of  the  said  pursner? 
Damages  laid  at  £600." 

II. — Issues  for  Arthur  Molyneuz  Browne 
and  Mandatory. 
"It  being  admitted  that  the  defender  is  the 
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printer,  proprietor,  and  publisher  of  the  8eotti*h 
Leader  newspaper,  published  in  Edinburgh :  It 
being  also  admitted  that  in  the  number  of  the 
said  nuwapaper  which  was  published  on  l6ih 
November  1887  there  was  printed  the  paragraph 
set  fortb  in  the  schedule  annexed  hereto — 1. 
Whether  the  said  paragraph,  or  part  of  it,  is  of 
and  ooncerning  the  pursuer  the  said  Arthur 
Molyneux  Browne,  and  falsely  and  calumuiously 
represents  him  as  having  been  guilty  of  attempt- 
ing to  impose  upon  and  deceive  the  public,  to  the 
loss,  injury,  and  damage  of  the  said  pursuer  ? 
2.  Whether  the  said  paragraph,  or  part  of  it,  is 
of  and  concerning  the  said  pursuer,  and  falsely 
and  calumuiously  represents  him  as  having  been 
oharged  with  a  criminal  offence,  and  as  having 
admitted  or  been  fonnd  guilty  of  said  offence  ? 
Damages  laid  at  £100." 

Issues  in  similar  terms  to  those  last  above 
quoted  were  lodged  for  the  Bev.  Mr  Browne  as 
tutor  and  admiuistrator-in-Iaw  for  the  other  pur- 
suers Qeorge  C.  Browne  and  John  James  Browne. 

No  issue  in  justification  was  taken  for  the 
defender. 

The  defender  obtained  a  commission  and  dili- 
gence for  the  examination  of  Samuel  Kelly  and 
James  Mallan,  both  constables  in  the  Boyal  Irish 
Constabulary,  Toomebridge,  County  Antrim,  Ire- 
land, as  witnesses  for  the  defender,  and  in  accord- 
ance with  the  appointment  of  the  Court  the 
witnesses  were  examined  upon  adjusted  interro- 
gatories, and  the  report  of  the  commission  was 
transmitted  to  the  Clerk  of  Court  to  lie  in 
rttentit. 

The  trial  took  place  on  2ith  December  1888 
before  the  Lord  President  and  a  jury.  Evidence 
was  led  by  both  parties,  and  in  the  course  of  the 
evidence  for  the  defender  his  counsel  proposed 
to  read  evidence,  taken  on  commission  as  afore- 
said, to  prove  the  statement  in  answer  3  for 
defender,  viz. — "Not  far  from  pursuers'  resid- 
ence two  police  constables  were  attacked  with 
stones.  The  police  pursued  their  assailants, 
whom  they  secured  and  discovered  to  be  the 
pursuers  Arthur  Molyneux  Browne  and  George 
Oapel  Browne.  On  being  charged  for  their  con- 
duct, they  stated  that  they  had  mistaken  the 
police  for  their  father."  The  Lord  President 
rejected  the  said  evidence,  and  the  counsel  for 
the  defender  excepted  to  the  said  ruling. 

The  jury  found  for  the  pursuer  the  Beverend 
John  James  Browne,  and  assessed  the  damages  at 
£lOO,  and  further  found  for  the  other  pursners 
Arthur  Browne,  George  Browne,  and  John  James 
Browne  jun.,  and  assessed  the  damages  at  one 
farthing  for  each  of  the  said  pursuers.  The 
counsel  for  the  defenders  then  proposed  the 
foresaid  exception,  and  requested  the  Lord  Presi- 
dent to  sign  a  bill  of  exceptions,  which  was  done 
on  the  nth  day  of  Janaary  1889. 

The  defender  argued  in  support  of  the  bill — 
What  was  alleged  in  the  articles  was  a  conspiracy 
between  the  father  and  his  sons  for  political 
purposes,  and  that  was  the  point  of  the  issue  for 
the  principal  pursuer.  The  object  of  desiring 
the  admission  of  the  Irish  evidence  was  in 
mitigation  of  damages.  Its  exclusion  proceeded 
npon  too  rif;orou8  a  construction  of  the  rules  of 
eridenoe  in  such  cases.  This  was  not  a  case  in 
which  the  defender,  in  order  to  have  the  evidence 
in  question  admitted,  was  bound  to  take  an 
issue  of  veriUu,  all  that  he  desired  was  to  show 


that  his  information  was  true.  He  had  proved 
how  the  information  came  to  him,  and  he  was 
entitled  to  show  that  it  was  reliable,  and  what 
was  narrated  actually  took  place—  Offilvie  T. 
Scott,  March  19,  1836,  14  S.  729 ;  Bryton  v. 
Inglis,  January  15,  1844,  6  D.  363;  WNeiU 
V.  jRorisan,  November  12,  1847,  10  D.  16  j 
Craig  v.  Jex  Blake,  July  7,  1871,  9  Macph.  973; 
Pavl  V.  Jackson,  January  23,  1884,  11  R.  460. 

The  pursuer  argued— The  evidence  sought  to 
be  admitted  was  completely  rejected  ;  it  was  not 
part  of  the  res  gestcs.  While  the  general  circum- 
stances in  which  an  alleged  UImI  was  uttered 
ought  to  be  laid  before  a  jury  ;  the  evidence  here 
which  was  rejected  was  not  of  a  character  to  have 
affected  the  jury  even  if  it  had  been  admitted 
and  no  issue  of  Veritas  had  been  taken.  Befer- 
euce  was  made  to  the  authorities  above  quoted, 
and  to  Brodie  v.  Blair,  July  17,  1834,  12  S.  944; 
Burndby  t.  Bebertion,  March  8,  1848,  10  D. 
855. 

At  advising — 

LoBD  MuBB — This  case  raises  an  interesting 
and  somewhat  difficult  question  as  to  whether 
the  presiding  Judge  was  right  in  refusing  at  the 
trial  to  allow  certain  evidence  which  had  been 
taken  upon  commission  in  Ireland  to  be  sub- 
mitted to  the  jury.  That  evidence  related  to  the 
defender's  statement  in  answer  3  of  the  record 
to  the  effect  that  upon  the  occasion  in  question 
certain  police  officers  were  assaulted  with  stones, 
and  upon  overtaking  and  arresting  the  offenders, 
who  turned  out  to  be  the  sons  of  the  pursuer, 
they  stated  that  they  had  been  posted  there  by 
their  father  with  instructions  to  throw  stones  at 
him,  and  that  they  had  mistaken  the  police  for 
their  father. 

Now,  upon  further  reference  to  the  record, 
there  can  I  think  be  little  doubt  that  the  allega- 
tion that  the  boys  so  acted  is  just  a  part  of  the 
libel  complained  of,  because  in  the  report  of  the 
alleged  outrage  in  the  Scottish  Leader  this  pas- 
sage occurs — "They  had  been  posted  there  by 
their  father  to  throw  stones  at  him  by  way  of 
getting  up  an  outrage  for  the  papers  and  for  the 
lioyal  and  Patriotic  Union  ;  and  bad  in  the  dark- 
ness mistaken  the  police  for  their  reverend 
garent,  who  had  that  evening  invited  a  Boman 
atbolic  gentleman  of  the  village  to  accompany 
him  to  the  site  of  the  forthcoming  outrage  by 
way  of  protection.  The  affair  was  of  course 
hushed  up,  and  the  boys  let  off  with  a  caution  by 
the  magistrate."  That  is  the  libel,  and  in  article 
3  of  the  condescendence  it  is  most  distinctly 
averred  that  these  statements  falsely  and  calumui- 
ously represent  that  the  pursuer,  on  purpose  to 
deceive  and  falsely  alarm  members  of  the  public 
against  his  political  opponents,  planned  this 
outrage  on  himself. 

It  appears  to  me  to  be  plain  that  the  defender's 
statement  in  answer  3  is  part  of  the  libel  itself. 
It  is  part  of  what  the  boys  are  said  to  have  done 
and  said,  and  it  has  been  repeatedly  laid  down 
that  it  is  not  admissible  to  prove  part  of  the 
Veritas  in  mitigation  of  damages  nnless  an  issue 
of  Veritas  be  taken.  This  was  authoritatively 
laid  down  in  the  case  of  Paul  v.  Jack,  11  B. 
460,  and  in  other  cases  prior  to  it.  In  the  case 
of  Craig  v.  Jex  Blake,  a  qnestion  similar  to  that 
we  have  now  before  us  was  raised,  and  an  attempt 
was  made  to  prove  Veritas  without  taking  an  issue 
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in  jnstifloation,  and  this  line  of  inqniry  I  as  pre- 
siding Judge  disallowed. 

LoBD  SH1.ND — In  argament  the  defender  dis- 
tinctly disavowed  any  intention  of  attempting  to 
prove  veriUu,  bat  it  appears  tbat  at  the  trial  it 
was  proposed  to  read  the  evidence  which  was 
taken  on  commission  in  order  to  prove  the  state- 
ment iu  answer  3  for  the  defender,  that  the 
pursuer's  sons  on  being  challenged  for  throwing 
stones  at  the  police,  stated  that  they  had  mis- 
taken them  for  their  father.  Tour  Lordship 
disallowed  this  evidence,  which  if  it  had  been 
admissible  would  have  gone  in  mitigation  of 
damages.  The  question  between  the  parties 
therefore  comes  to  be  this,  whether  this  evidence 
should  have  been  allowed  in  a  question  with  the 
p'nrsner  the  Kev.  <K>hn  Browne  himself.  The 
information  contained,  in  the  article  complained 
of  came  to  the  defender  from  a  correspondent  in 
Ireland.  But  the  action  is  not  directed  against 
the  correspondent  who  supplied  the  news,  but 
against  the  proprietor  and  publisher  of  the  news- 
paper, and  he  has  accepted  any  responsibility 
which  may  attach  to  the  publication  of  the  article 
in  question.  He  at  the  same  time  admits  he 
knew  nothing  of  the  facts  of  the  case,  but 
received  all  the  information  he  has  on  the  matter 
in  the  ordinary  course  of  business.  In  such 
circumstances  there  is  no  room  for  letting  in 
evidence  as  to  the  state  of  mind  of  the  writer  in 
order  in  any  way  to  limit  the  responsibility  of 
the  owner  of  the  paper.  In  considering  as  to 
the  admissibility  of  this  evidence,  it  is  as  well  to 
have  before  ns  the  terms  of  the  issue  for  the 
pursuer  the  Bev.  John  Browne — {Hi*  Lordship 
here  read  the  istue  quoted  odove].  Kow,  npon  this 
issue  the  point  for  the  jury  to  consider  was, 
whether  Browne,  in  order  to  attain  the  position 
of  a  political  martyr,  had  placed  his  sons  outside 
his  house  with  directions  to  throw  stones  at  him. 
It  is  not  now  denied  by  the  defenders  that  this 
alleg&tion  is  false,  and  therefore  it  is  calumni- 
ous. But  it  has  been  urged  that  the  evidence 
which  has  been  rejected  should  have  been  ad- 
mitted in  mitigation  of  damages,  and  that  because 
'the  pnrsnar's  sons  are  alleged  to  have  said  that 
in  throwing  stones  at  the  police  they  mistook 
them  for  their  father.  But  why  should  an  allega- 
tion of  that  kind  in  any  way  mitigate  damages? 
Even  if  the  boys  had,  npon  being  challenged  by 
'the  police,  told  such  a  story,  it  could  have  had 
no  effect  in  a  question  like  the  present,  and 
accordingly  the  evidence  which  his  Lordship  dis- 
allowed fell  to  be  rejected. 

It  oonld  only  have  been  admitted  in  mitigation 
of  damages  provided  the  writer  of  the  article  or 
the  publisher  had  known  that  the  boys  as  a  matter 
of  fact  had  told  this  story.  But  the  defender 
frankly  admits  he  knew  nothing  whatever  of  the 
facts  of  the  case,  and  accordingly  this  evidence 
was  most  properly  disallowed. 

A  different  question  would  have  been  raised  if 
this  had  been  an  action  directed  against  the 
writer  of  the  article,  but  even  then,  in  order  to 
have  got  the  benefit  of  this  evidence,  he  would 
have  required  to  have  taken  an  issne  of  Veritas. 

In  ordinary  cases  of  actions  of  damages  for 
slander  I  still  hold  that  the  jury  ought  to  have 
before  them  every  fact  which  can  in  any  way 
affect  their  judgment.  This  does  not,  however, 
'  apply  to  the  evidence  sought  to  be  admitted  here, 
and  I  therefore  come  to  the  game  conclusion  in 


the  whole  matter  as  as  has  been  arrived  at  by 
Lord  Mure. 

LoBD  Adah — I  concur  in  disallowing  the  evi- 
dence which  the  defender  desires  to  have  ad- 
mitted. My  opinion  on  the  question  is  just  this. 
'We  have  here  as  defender  not  the  writer  of  the 
article  complained  of,  but  only  the  proprietor 
and  publisher  of  the  newspaper  in  which  the 
article  was  inserted.  If  the  defender  had  been 
the  writer  of  the  article  complained  of,  and  if  he 
had  put  in  issne  the  state  of  his  mind  when  be 
wrote  it,  and  had  appeared  for  examination  and 
cross-examination,  and  if  in  these  circumstances 
such  evidence  as  was  here  disallowed  had  been 
tendered  in  order  to  show  that  he  had  not  been 
actuated  by  malicious  motives,  I  should  have  had 
great  difficulty  in  refusing  to  admit  it.  The 
evidence  in  question  would  in  such  circumstances 
have  been  relevant ;  but  if  he  had  keptont  of  the 
box,  and  had  proposed  to  prove  this  isolated  fact, 
I  rather  think  I  should  not  have  admitted  the 
evidence.  That  question  is,  however,  not  before 
iu,  and  I  do  not  discuss  it  farther.  As  the  matter 
stands  I  have  no  doubt  that  it  would  be  quite 
competent  for  the  publisher  of  this  newspaper  to 
prove  the  state  of  his  own  mind  when  he  ad- 
mitted that  article  to  the  paper  and  pablighed  it. 
Bat  I  do  not  think  it  is  competent  for  him  to 
prove  the  state  of  mind  of  an  anonymous  corre- 
spondent who  sent  him  the  article,  and  that  by 
proving  a  fact  which  may  or  may  not  have 
affected  his  mind  at  all.  Dpon  that  groand 
therefore  I  think  this  evidence  was  rightly  re- 
jected. 

liOBD  Pbhsidint — I  think  this  matter  is  well 
settled  by  authority.  The  points  which  have 
been  determined  have  been  very  dearly  stated 
by  Lord  Adam,  in  whose  opinion  I  entirely 
concur. 

The  Court  disallowed  the  bill  of  exceptions. 

Counsel  for  the  Pursuers — M'Kechnie — Steven- 
son.    Agent— W.  B.  Wilson,  W.8. 

Counsel  fbr  the  Defenders — J.  Comrie  Thomson 
— Shaw.  Agents — Millar,  Bobson,  &  Innes,  S.S.O, 


Friday,  February  1, 

FIRST    DIVISION. 

[Lord  M'Laren,  Ordinary. 
maxwell's  trustees  V.  QOKE  AND  OTHERS 

(gill's  tkustees), 

Proeeu ' —  MuUiplepoinding  —  Claim  —  Biding 
Claim. 

In  an  action  of  multiplepoinding  a  person 
who  is  creditor  of  a  creditor  of  the  holder  of 
the  fund  cannot  claim  to  be  ranked  directly 
on  the  fund  in  medio,  nor  can  a  person  who 
is  creditor  of  a  creditor  of  another  claimant 
claim  to  be  ranked  as  a  rider  upon  the  claim 
of  tbat  claimant. 

In  his  trust-disposition  and  settlement 
Maxwell  directed  his  trustees  in  certain 
events  which  happened,  to  realise  the  residue 
of  his  estate,  and  to  pay  one-half  thereof  to 
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Gill.  By  indentare  made  between  Oill  and 
certain  persons  named  as  trnstees  therein  it 
was  declared  that  the  trustees  shonld  hold 
OiU'g  prospective  share  in  the  residna  of 
Maxwell's  estate  for  behoof  of  Oill,  his  wife, 
and  his  daughter,  and,  inter  alia,  they  were 
directed  to  pay  to  Oill  three-fonrths  of  the 
income  which  might  arise  therefrom. 

At  the  date  of  Oill's  death  the  whole  capital 
of  his  share  in  Maxwell's  estate,  and  a  portion 
of  the  income  which  had  become  doe,  was 
in  the  bands  of  Maxwell's  trastees,  who 
raised  an  action  of  multiplepoiuding  and 
exoneration  to  determine  who  had  right 
thereto. 

The  tmstees  under  the  indentare  ap- 
peared, and  claimed  the  whole  fnnd,  and 
certain  persons  who  alleged  themselves  to  be 
creditors  of  Oill  claimed  to  be  racked  and 
preferred  to  the  amonnt  of  their  alleged 
claims  either  directly  on  the  fund  in  medio, 
or  as  riders  on  the  claim  of  the  tmstees 
under  the  indentare,  averring  that  the  inden- 
ture had  been  granted  without  any  con- 
sideration, and  was  invalid  in  competition 
with  B's  creditors ;  and  farther,  that  the 
fond  in  medio  consisted  of  income  dae  to 
B  to  an  amonnt  more  than  sufficient  to  pay 
the  debts  dne  to  them. 

The  Oonrt  repelled  the  claims  of  the 
alleged  creditors  of  Oill,  either  as  direct  or 
riding  claims,  in  respect  that  they  were 
neither  creditors  of  Maxwell's  trustees  nor 
of  the  tmstees  under  the  indenture. 
By  his  tmst-diaposition  and  settlement  Sir 
William  Alexander  Maxwell  conveyed  to  thetrus- 
tee^i  therein  named  his  whole  estate,  heritable 
and  moveable,  for  certain  purposes.  Jle  directed 
them,  inter  alia,  to  pay  the  whole  free  income  of 
the  residue  of  the  estate  to  Hugh  Bates  Maxwell, 
his  brother,  and  on  his  death,  to  William 
Maxwell,  son  of  Hugh  Bates  Maxwell,  should 
be  survive  bis  father,  and  on  the  death  of 
the  survivor  to  convey  and  make-over  the  whole 
residue  of  the  estate  to  the  heirs  of  the  body  of 
Hugh  Bates  Maxwell  and  William  Maxwell  in 
the  order  specified  in  the  deed,  and  lastly, 
but  only  in  the  event  of  William  Maxwell 
and  Hugh  Bates  Maxwell,  and  the  children  of 
their  bodies  having  died  without  leaviug  igsne. 
Sir  William  Alexander  Maxwell  directed  and 
appointed  his  trustees  and  executors  to  make 
payment  of  the  free  residue  aud  remainder  of 
his  said  whole  estate  and  effects,  heritable  and 
moveable,  real  and  personal,  wherever  situated 
when  realised,  to  his  stepsons,  the  said  Walter 
Henry  Oill  and  Dnndas  Beinhardt  Gill  equally 
between  them  and  their  respective  heirs. 

The  testator  died  on  4tb  April  1865.  Hugh 
Bates  Maxwell  died  without  issue,  other  than  the 
said  William  Maxwell,  on  9lh  February  1870, 
and  Wliliam  Maxwell  died  without  issue  on  4th 
December  188.5.- 

By  indentare  executed  the  16th  April  1877  be- 
tween Walter  Henry  Oill  on  the  one  part,  and 
Frederick  Augustus  Oore  and  others  (thereinafter 
called  trustees)  of  the  other  part,  proceeding  on 
the  narrative  that  the  said  Walter  Henry  Oill 
was  desirous  irrevocably  to  settle  the  moiety  of 
the  residue  of  Sir  William  A.  Maxwell's  estate, 
bequeathed  to  him  in  the  manner  therein  men- 
tioned, it  was  declared  that  "  the  trustees  were 


to  invest  the  said  moieiy  in  their  own  names,  and 
pay  one-foarth  part  of  the  dividends  and  income 
arising  therefrom  to  the  said  Catherine  Adeline 
Maxwell  Lambert  (afterwards  Mahon),  the  only 
child  of  the  said  Walter  Henry  Gill,  during 
her  life,  for  her  sole  and  separate  nse,  and  the 
remaining  three-fourths  to  the  said  Walter  Henry 
Oill  and  bis  assigns  dnriu{'  his  life,  and  afier  his 
death,  survived  by  his  wife  Elizabeth  Sannder 
Oill  as  therein  provided.  Upon  the  death  of  the 
survivor  of  the  said  Walter  Henry  Oill  and  Mrs 
Elizabeth  Saunder  Oill,  the  said  tmstees  were 
directed  to  pay  the  dividends,  income,  and  in- 
terest of  the  whole  principal  trust  premises  to 
the  said  Catherine  Adeline  MaxweU  Lambart 
(now  Mahon)  as  therein  {trovided." 

Mrs  Elizabeth  Saunder  Oill  predeceased  her 
husband  Walter  Henry  Oill,  who  married  for  his 
second  wife  Mrs  Alice  Oill.  Be  died  on  2i!nd 
October  1887. 

The  present  action  of  mnltiplepoinding  aud 
exoneration  was  brought  by  the  trustees  under 
the  trust  -  disposition  and  settlement  of  Sir 
William  Alexander  Maxwell,  to  determine  who 
had  right  to  the  moiety  of  the  residue  of  Sir 
William  Alexander  Maxwell's  estate  falling  to 
Walter  Henry  Oill.  Among  other  parties  called 
as  defenders  were  the  trustecE  under  the  inden- 
ture ef  16th  April  1877— Mrs  Catherine  Adeline 
Maxwell  Mahon,  the  only  child  of  Walter  Henry 
Oill  and  Mrs  Alice  Oill,  his  widow  and  execu- 
trix. 

In  their  condescendence  the  pursuers,  after 
setting  forth  the  facts  above  narrated,  averred 
—That  they  had  been  advised  that  doubts 
existed  as  to  the  sufficiency  of  the  inden- 
ture of  16tb  April  1877  to  convey  the  estate 
therein  mentioned,  and  also  as  to  the  right  of 
the  defender,  the  said  Catherine  Adeline  Max- 
well Oill,  formerly  Lambart,  now  Mahon,  to 
nominate  new  trustees  without  the  consent  and 
concurrence  of  the  persons  to  whom  she  charged 
her  interest  in  the  funds  under  the  said  indenture 
by  way  of  mortgage  or  assignment.  In  order  to 
determine  who  had  right  to  the  half  of  the  free 
residue  and  remainder  of  the  whole  estate  and 
effects,  heritable  and  moveable,  real  and  per- 
sonal, of  the  said  Sir  William  Alexander  Maxwell 
falling  to  the  said  Walter  Henry  Oill,  and  in 
order  to  the  exoneration  and  discharge  of  the 
pursuers  the  present  action  had  become  neces- 
sary. Dundas  Beinhardt  Gill  and  Walter  Henry 
OiU  and  the  trustees  under  the  indenture  of  16th 
April  1877  bad  desired  payments  to  account  of 
their  respective  shares  of  the  residue.  The  pur- 
suers aooordicgly  made  certain  payments  to 
Dundas  Beinhardt  Oill,  and  on  or  about  the  game 
dates  they  set  aside  the  like  sums,  and  paid  the 
game  into  bank  for  behoof  of  Walter  Henry  Oill 
and  his  trustees,  as  they,  the  tmstees  of  the  in- 
denture of  16th  April  1877,  were  not  in  a  posi- 
tion to  grant  a  discharge  to  the  pursuers  for  inofa 
payments.  These  sums  were  as  follows— 
On26th  July  1887  .         .     £5028     6     6 

On  I6th  August  1887  .  .  447  10  8 
And  on  21  Bt  September  1887  4000  0  0 
The  pursuers  bad  all  along  been  and  were  willing 
and  ready  to  hand  over  the  same  to  the  persons 
entitled  thereto  on  receiving  a  proper  dis- 
charge. They  had  since  realised  sums  amounting 
to  over  £26,000,  but  there  were  large  portions 
of  the  estate  still  remaining  to  be  realised. 
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Frederick  Aagnstos  Oore  and  otheni,  the  tras- 
tees  under  the  indentnre  of  16th  April  1877,' lodged 
a  claim  to  the  whole  fund  tn  medio,  and  there 
being  no  other  claimant,  on  22iid  May  1888  the 
Lord  Ordinary  (M  'Laben)  pronounced  the  f oUow- 
ing  iDterlocutor : — "  In  respect  no  other  claim  has 
been  lodged,  and  no  objection  stated,  for  aught 
yet  seen,  and  on  the  motion  of  the  claimants 
Frederick  Augustus  Gore  and  others  (Walter 
Henry  Gill's  trustees)  ranks  and  prefers  them  on 
the  fond  in  medio  in  terms  of  their  claim ;  autho- 
rises and  ordains  the  pursuers  and  real  raisers  to 
endorse  and  deliver  up  to  the  said  claimants,  or 
their  agents  Messrs  J.  &,  A.  Peddie  &  Ivory, 
W.S.,  the  two  deposit-receipts  of  the  Olydesdale 
Bank,  Limited,  in  name  of  'Messrs  Konald  &, 
Kitohie,  S.S.O.,  for  Sir  William  Alexander  Max- 
well's trustees,  for  behoof  of  W.  H.  Gill,  Esq. ,  or 
his  trustees,'  for  £5028,  6s.  6d.,  and  £447, 
lOs.  Sd.,  dated  respectively  2Sth  July  and  16th 
Angnst  1887,  and  a  third  deposit-receipt  of  the 
said  bank  in  name  of  '  Oharles  Bitcfaie,  Esq., 
S.S.O.,  for  Sir  W.  A.  Maxwell's  trustees,  for 
behoof  of  Captain  Walter  Henry  Gill,  or  his  trus- 
tee,' for  £4000,  dated  21st  September  1887,  and 
decerns." 

Thereafter  two  other  claimants  appeared,  viz., 
Mr  David  Patrick  and  Messrs  Hill,  Thomson,  & 
Company,  and  claimed  to  be  ranked  and  preferred 
as  riders  upon  the  interest  the  said  Frederick 
Augustas  Gore  and  others,  as  trustees  foresaid, 
have  been  found  to  have  in  the  fund  in  medio  to 
the  extent  of  the  sum  due  to  them,  or  otherwise 
to  be  ranked  and  preferred  on  the  fund  tn  medio 
to  the  extent  foresaid  preferably  to  the  said 
claimants. 

Mr  Patrick's  claim  was  for  £30,  with  interest 
thereon  from  30th  November  1877,  on  which  date 
be  averred  he  had  cashed  a  cheque  for  Walter 
Henry  Gill,  which  had  been  subsequently  dis- 
honoured. 

Messrs  Hill,  Thomson,  &,  Company's  claim 
amounted  to  £22,  43.  8d.,  for  goods  supplied  and 
catih  advanced  to  Walter  Henry  Gill,  for  the 
greater  part  of  which  debt  they  held  a  bill  by 
Walter  Henry  Gill  in  their  favour  dated  18th  May 
1886,  of  which,  however,  they  had  not  been  able 
to  get  payment. 

Both  claimants  averred  that  Walter  Henry  Gill 
granted  the  indenture  of  16th  April  1877  without 
any  consideration,  and  the  same  was  invalid  in 
competition  with  his  creditors.  The  claimants 
were  therefore  entitled,  to  the  extent  of  the  said 
debt,  to  be  ranked  and  preferred  to  the  funds  and 
estate  thereby  bearing  to  be  conveyed  primo  loco, 
and  in  preference  to  the  trustees  of  said  settle- 
ment who  have  been  ranked  and  preferred  for 
aught  yet  seen  to  the  whole  fund  in  medio.  By 
the  same  indenture  Walter  Henry  Gill  retained 
right  to  the  income  arising  from  the  capital  sums 
transferred  thereby,  and  the  said  income  was 
liable  in  payment  of  his  debts,  and.  inter  aliot, 
the  debt  due  to  the  claimants.  The  fund  in 
medio  consisted  of  inoome  due  to  Walter  Henry 
Gill  to  an  amount  more  than  snfBcient  to  pay  the 
debts  due  to  the  claimants. 

In  answer  to  these  averments  the  claimants 
Frederick  Angnstns  Gore  and  others,  the  trustees 
under  the  indenture,  denied  that  the  indenture 
had  been  granted  without  any  consideration,  and 
explained  that  it  was  an  onerous  postnuptial  pro- 
vision by  Walter  Henry  Gill  for  bis  first  wife  Mrs 


Elizabeth  Saunder  Gill  and  his  daughter.  With 
regard  to  the  income  of  Walter  Henry  GUI's  share 
of  the  residue  of  Sir  W.  A.  Maxwell's  estate 
accruing  between  4th  December  1886  and  22nd 
October  1887,  they  were  bound  to  account  for 
three-fourths  thereof  to  Mrs  Alice  Gill,  the  widow 
and  executrix  of  Walter  Henry  Gill.  They  sub- 
mitted that  they  should  be  authorised  to  uplift 
£9000  of  the  £9447,  10s.  8d.  deposited  by  the 
pursuers  and  real  raisers  in  the  bank,  and  that 
the  balance  should  be  retained  to  meet  the  riding 
claims,  and  that  before  they  were  disposed  of 
intimation  should  be  made  to  Mrs  Alice  Gill,  as 
executrix  aforesaid,  and  to  the  Norwich  Union 
Insurance  Company,  who  also  claimed  to  be  a 
creditor  of  Walter  Henry  Gill. 

The  executrix  did  not  lodge  a  claim. 

The  Lord  Ordinary  (M'Labbn)  on  19th  June 
1888  pronounced  the  following  interlocutor : — 
"Finds  that  the  claimants  Hill,  Thomson,  & 
Company  and  David  Patrick  are  entitled  to  be 
ranked  and  preferred  on  the  fund  tn  medio  as 
riding  claimants  on  the  claim  of  the  claimants 
Frederick  Augustus  Gore  and  others  (Walter 
Henry  Gill's  trustees)  in  terms  of  their  olaima, 
and  ranks  and  prefers  them  accordingly,  and 
decerns:  Finds  them  entitled  to  expenses;  allows 
accounts  thereof  to  be  given  in,  and  remits  to  the 
Auditor  of  Court  to  tax  the  same  and  report : 
Further,  ranks  and  prefers  the  said  olaimanta 
Frederick  Augustus  Gore  and  others  to  the 
balance  of  the  said  fund  tn  medio,  and  deoems : 
and  authorises  the  pursuers  and  real  raisers  to  pay 
to  the  said  claimants  the  amounts  to  which  they 
have  now  been  ranked  and  preferred,  and  the 
expenses  now  found  due,  when  taxed,  and  de- 
cerns. " 

The  claimants,  the  trustees  under  the  inden- 
ture, reclaimed,  and  argued — If  the  indentnre 
were  assumed  to  be  inept  the  claims  of  Patrick 
and  Hill,  Thomson,  &  Company  were  directly 
against  Maxwell's  trustees.  But  they  could  not 
have  sued  these  trustees  unless  they  bad  first 
arrested  the  funds  in  their  hands,  for  Maxwell's 
trustees  were  not  entitled  to  settle  the  validity  of 
claims  against  GiU  or  his  representative.  The 
only  person  who  could  sue  a  deceased  person's 
debtors  was  the  representative  of  the  deceased 
who  had  the  duty  of  distributing  his  estate,  and 
there  was  no  ground  for  drawing  a  distinction 
between  lodging  a  claim  in  a  multiplepoinding 
and  suing  directly — Hinton  v.  ConntU'$  Trutteeg, 
July  6,  1883,  10  B.  1110;  Lord  Shind'a  opinion 
in  Jiae  v.  Meek,  July  20,  1888,  16  B.  105«.  If 
the  indenture  were  assumed  to  be  valid,  then 
Patrick  and  Hill,  Thomson,  &  Company  claimed 
as  riders  on  the  claim  of  the  reclaimers,  but  they 
were  in  no  better  position  in  this  case,  for  they 
had  no  direct  claim  against  the  reclaimers,  but 
only  against  Gill's  executrix,  and  a  person  lodging 
a  riding  claim  was  in  no  more  favourable  position 
than  a  person  lodging  a  substantive  claim.  Credi- 
tors with  unconstituted  claims  could  never  com- 
pete with  an  intimated  assignation — Soytd  Bank 
T.  Steventon,  December  4,  ]  849,  12  D.  260. 

Argued  for  the  claimants  Patrick  and  Hill, 
Thomson,  &  Company — The  claims  of  these 
claimants  were  not  unconstituted.  One  held  a 
bill  for  bis  debt,  the  other  a  cheque  which  had 
been  dishonoured.  The  Royal  Bank  case  was 
therefore  not  in  point.  The  indenture  was  in- 
valid to  exclude  creditors.     No  one  could  so 
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convey  bis  own  property  as  to  preserve  to  himself 
the  beneficial  nse  of  it,  bnt  exclude  his  creditors 
—Learmonth  v.  Miller,  November  21,  1871,  10 
Macpb.  107,  and  2  B.  (H.  of  L.)  62.  Tbe  claim- 
ants shonid  therefore  be  ranked  prima  loco  on  tbe 
fnnd  in  medio,  or  otherwise  as  riders  on  the 
claim  of  the  trustee  nnder  the  indenture.  If  the 
ezecatrix  bad  appeared  in  tbe  process  they  conld 
no  doubt  have  claimed  to  be  ranked  as  riders  on 
her  claim.  Why  sbonld  they  not  be  ranked  on 
the  claim  of  tbe  tmstees  under  tbe  indenture, 
who  would  have  to  account  to  the  executrix  for 
the  income  due  to  Walter  Heiuy  Gill  at  the  time 
of  his  death  ? 

At  advising — 

LoBD  Pbxsident — Tbe  raigen  of  this  multiple- 
poinding  are  the  testamentary  trustees  of  tbe  late 
Sir  William  Maxwell  of  Calderwood  Castle,  under 
a  deed  of  settlement  dated  3rd  November  1862, 
and  certain  codicils.  They  sold  the  estate  for 
various  purposes,  bnt  according  to  tbe  events 
which  have  happened  they  are  now  holding,  or  at 
least  recently  did  hold,  the  entire  residue  of  the 
estate  for  the  benefit  of  two  gentlemen  of  the 
name  of  Oill — Walter  Henry  Gill,  and  Dundai 
Beinhardt  Gill,  who  were  tbe  stepsons  of  tbe  tes- 
tator, and  who,  failing  other  purposes  of  the 
trust,  are  entitled  to  divide  the  residue  of  tbe 
•state  between  them.  There  is  no  question  abont 
the  right  of  Mr  Dundas  Beinhardt  Gill  to  get  his 
one-half  of  the  share  of  that  residue,  and  the 
fnnd  in  medio  ooasists  of  the  half  which  is  des- 
tined by  the  settlement  of  Walter  Henry  Gills 
The  condescendence  of  the  fund  in  medio  set. 
out  these  different  facts,  and  also  a  certain  deed 
of  indenture  dated  the  16th  of  April  1877,  by 
which  apparently  Mr  Walter  Gill  settled  his 
share  Qf  Sir  William  Maxwell's  estate  by  creating 
a  trust  in  the  person  of  Mr  Frederick  Augustus 
Gore  and  others,  who  are  the  reclaimers.  Tbe 
raisera  say  in  tbe  15th  article  of  the  condescend- 
ence of  the  fund  in  medio  that  doubts  exist  as  to 
the  sufficiency  of  the  said  indenture  of  April 
1877  to  convey  the  estate  therein  mentioned,  and 
also  as  to  the  right  of  the  defender  Mrs  Catherine 
Mahon  to  nominate  new  trustees  under  that  deed, 
and  in  consequence  of  these  doubts  they  bring 
this  mnltiplepoinding  calling  the  trustees  nnder 
the  indenture,  and  also  the  executrix  of  Mr 
Walter  Gill,  and  some  other  parties,  bnt  the  two 
other  parties  who  are  of  the  most  importance  as 
defenders  of  this  action  are  tbe  executrix  of  Mr 
Walter  Gill  and  the  trustees  under  the  indenture 
of  1877.  They  further  set  out  that  they  have 
made  payments  to  Mr  Dundas  Beinhardt  Gill 
out  of  his  share  of  the  residue  of  the  estate,  but 
as  Mr  Walter  Gill  and  the  trustees  under  the  in- 
denture of  1877  were  not  in  a  condition  to  grant 
a  discharge,  they  paid  corresponding  sums  into 
bank  on  their  account,  amounting  in  all  to 
£9465.  And  then  they  go  on  to  state  that  they 
have  made  further  recoveries  of  the  estate 
•moanting  to  very  large  sums.  In  short,  the 
■accession  is  a  very  lucrative  one,  and  there  are 
ample  funds  apparently  to  meet  every  claim  that 
can  be  brought  against  it. 

Now,  in  these  circumstances  tbe  only  party  who 
appeared  as  a  claimant  in  the  mnltiplepoindicg  was 
Mr  Frederick  Augustus  Gore,  and  the  other  tms- 
tees under  the  indentureof  1877,  and  therebeingno 
other  olaimaDt  the  Jjord  Ordinary  pronounced  an 


interlocutor  on  the  22Dd  of  May  1888,  and  "in 
respect  that  no  other  claim  has  been  lodged,  and 
no  objection  stated,  for  aught  yet  seen,"  he 
ranked  and  preferred  Frederick  Augustus  Gore 
and  the  other  trustees  of  Mr  Walter  Oill  on  the 
fund  in  medio  in  terms  of  their  claim,  and  autho- 
rised the  pursuers  to  endorse  and  deliver  up  to 
them  the  receipts  for  the  sums  which  bad  been 
lodged  in  bank  to  account  of  Mr  Walter  Gill's 
share  of  the  estate.  After  that  there  appeared  in 
the  process  two  other  claimants,  viz.,  Mr  Pat- 
rick, and  Messrs  Hill,  Thomson,  &  Company. 
Now,  these  persons  are  creditors  or  alleged  credi- 
tors of  the  deceased  Walter  Gill,  and  they  claim 
alternatively  to  be  ranked  and  preferred  as  a 
riderupon  the  interestof  Frederick  Augustus  Gore 
and  the  other  trustees  under  the  indenture  of 
1877,  or  otherwise  to  be  ranked  and  preferred  on 
the  fund  inmedio  to  the  extent  foresaid  preferably 
to  tbe  said  claimants — that  is,  preferably  to  Gore 
and  others,  the  trustees  nnder  the  indenture. 
Now,  npon  the  appearance  of  these  claimants 
tbe  Lord  Ordinary  of  consent  recals  tbe  decree  of 
22nd  May  last.  That  appears  to  me  to  be 
rather  a  mistake  in  the  course  of  this  proceeding. 
In  so  far  as  regards  the  direct  claims  against  the 
fond  in  medio  as  made  by  these  parties  prefer- 
ably to  Gore  and  others,  there  were  ample  funds 
I  think  to  meet  these  claims  without  recalling 
the  authority  which  had  been  granted  by  the 
previons  interlocutor  to  deliver  up  the  receipts 
for  the  £9400  that  was  in  bank.  There  is  one 
bond  alone  for  £19,000  which  has  been  realised 
since  that  date,  and  therefore  in  so  far  as  funds 
to  meet  the  direct  claim  of  these  now  appearing 
claimants  are  concerned  there  was  no  need  to 
recal  that  part  of  it.  And  in  so  far  as  regards 
the  riding  claim  which  they  state  alternatively, 
it  is  quite  a  mistake  to  have  recalled  the  ranking 
of  Gore  and  others  as  trustees,  because  unless 
they  were  ranked  on  the  fnnd  in  medio  there 
could  be  no  riding  claim,  and  there  conld  be 
nothing  taken  through  their  sides  by  a  riding 
claimant.  And  therefore  it  appears  to  me  that 
the  interlocutor  of  the  22nd  of  May  1888  ought 
to  have  stood. 

But  that  brings  ns  to  a  consideration  of  what 
these  claimants  represent  in  the  way  of  interests 
in  this  mnltiplepoinding.  If  tbey  claim  directly 
against  the  fund  in  m«<2iO— that  is  to  say,  against 
the  fund  in  the  hands  of  Maxwell's  trustees — the 
question  naturally  arises.  What  have  they  got  to 
do  with  the  estate  or  funds  of  the  late  Sir  William 
Maxwell  ?  and  the  only  answer  that  they  can 
make  to  that  is  to  say  that  Maxwell's  trustees  are 
debtors  to  their  debtor.  Now,  that  is  by  no 
means  clear  even  if  it  were  relevant.  Maxwell's 
trustees  are  debtors  to  somebody  on  behalf  of 
Mr  Walter  Gill,  bnt  the  question  comes  to  be 
whether  the  trustees  nnder  the  indenture  of  1877 
are  not  preferable  to  everybody.  They  are  in 
the  position,  as  they  represent,  of  taking  a  right 
under  an  assignation  which  has  been  intimated 
to  the  holders  of  the  fund,  and  certainly  a 
creditor  of  Walter  Gill  with  an  unoonstituted 
claim  could  never  compete  with  au  intimated 
assignation.  That  is  altogether  out  of  the  ques- 
tion. If,  indeed,  tbey  had  brought  an  action 
against  Walter  Gill  or  his  executrix,  and  upon 
the  dependence  of  that  action  bad  attached  the 
fund  in  medio  by  arrestment,  I  could  quite  under- 
stand their  coming  into  competition  with  an  inti- 
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mated  assignation.  Bat  they  hare  done  nothing 
of  the  kind,  and  having  done  nothing  in  any 
way  to  attaoh  the  fund  tn  m«dio  their  direot 
ohkim  againgt  that  fand  oannot  possibly  be  enter- 
tained. And  accordingly  the  Lord  Ordinary  has 
not  entertained  that  claim.  Bat  what  he  has 
done  is  this — He  has  sustained  their  riding  claim, 
and  npon  this  footing  apparently  that  they  are 
entitled  to  claim  as  against  Gore  and  others,  trus- 
tees under  the  indenture  of  1877. 

Now,  it  appears  to  me  that  the  very  same  objec- 
tion arises  there  as  in  the  pursuer's  case,  as  in  the 
case  of  the  claim  directly  against  the  fund  in  medio, 
beoaase  neither  of  these  personal  creditors  of  the 
late  Walter  Gill  had  any  direot  right  against 
Gore  and  others,  trustees  under  the  indenture. 
The  indenture  is  not  granted  for. their  benefit. 
It  is  granted  for  other  purposes  altogether.  If, 
indeed,  they  could  show  that  the  indenture  is 
bad,  which  they  have  not  attempted  to  do,  or  if 
they  oould  show  that  in  any  way  whatever  Mr 
Gill  is  really  a  party  interested  directly  in  that 
fund  which  they  claim,  they  wonld  be  in  a  diffe- 
rent position,  although  even  then  they  could  not 
possibly  have  a  direct  right  against  the  fond  in 
the  hands  of  the  trustees  under  the  indenture, 
because  the  parties  who  are  benefitted  by  that 
indenture  have  a  direot  claim  against  that  fund, 
whereas  the  trustees  under  the  indenture  are  in 
relation  to  these  riding  claimants  nothing  bat 
debtors  of  their  debtor.  Therefore  whether  as 
regards  the  fund  in  medio  or  the  fund  belonging 
to  the  trustees  under  the  indenture  of  1877,  there 
is  no  direct  claim  whatever  in  the  person  of 
these  creditors.  It  must  be  kept  in  view  that 
Mr  Walter  Gill  had  no  connection  with  Scot- 
land apparently  at  all,  except  his  interest  in  Sir 
William  Mtawell's  estate  uuder  his  settlement. 
He  was  a  gentleman  living  in  England,  and  the 
debts  apparently  incurred  to  those  riding  claim- 
ants were  debts  incurred  in  England.  Now,  the 
only  coarse  which  a  puty  can  follow  in  these 
circumstances  with  the  view  to  do  diligence  so 
as  to  attach  a  fund  belonging  to  his  debtors  is 
to  raise  action  against  his  debtors  in  the  first 
place,  or,  Mr  Gill  being  dead,  to  raise  action 
against  his  executrix,  and  that  is  just  the  course 
which  they  have  not  adopted.  That  is  the  only 
competent  coarse  by  means  of  which  they  could 
have  access  either  to  the  fund  in  medio  or  to 
the  fond  to  be  obtained  in  this  process  of  mul- 
tiplepoinding  by  the  trustees  under  the  inden- 
ture of  1877.  The  Lord  Ordinary  in  the  interlo- 
cutor under  review  has  found  that  these  claim- 
ants are  entitled  to  be  tanked  and  preferred  as 
riding  claimants  on  the  claim  of  the  claimants 
Frederick  Anguetus  Gore  and  others  in  terms  of 
their  claims.  Now,  it  Is  a  very  curious  interlo- 
cutor that,  pronounced  in  the  circumstances, 
because  he  has  already  recalled  the  ranking  and 
preference  in  favour  of  Gore  and  others,  and 
how  the  riding  claims  can  be  admitted  upon  a 
claim  that  is  not  yet  ranked  I  do  not  very  well 
see.  Bat  apart  from  that  diffloalty  in  point  of 
form,  I  am  decidedly  of  opinion  that  the  Lord 
Ordinary  is  wrong  in  ranking  these  riding  claims 
at  all  as  riding  claims  for  the  reasons  that  I  have 
already  assigned,  that  they  have  not  in  any  way 
attached  the  fund  npon  which  they  seek  to  set 
np  these  riding  claims. 

liOSD  MtTBX— I  agree  with  yonr  Lordship  in 


thinking  that  the  Lord  Ordinary's  interlooaW 
must  be  recalled,  because  I  do  not  think  the  case 
is  in  shape  for  giving  effect  to  a  riding  claim  of 
the  description  of  Mr  Patrick's,  or  of  Hill  Thom- 
son, it;  Company's.  They, ,  as  I  understand, 
allege  themselves  to  be  creditors  of  the  late 
Walter  Gill,  and  they  claim  upon  a  part  of  the 
fand  in  medio,  which  is  said  to  have  belonged  to 
Mr  Gill,  and  which  is  now  payable  to  his  repre- 
sentatives whoever  they  may  be.  And  they 
claim  here  ss  riders  upon  the  claim  of  Mr  Gore, 
who  claims  the  fund  in  medio  upon  the  groands 
set  forth  under  an  indenture  by  which  he  takes  a 
particular  portion  of  that  fond.  Mr  Okob,  as  I 
understand  the  matter,  is  not  a  debtor  of  the 
claimants.  Their  debtor  is  Mr  Gill's  executrix, 
who  has  been  called  in  the  action,  but  does  not 
appear.  Now,  if  she  had  been  called,  and  had 
put  in  a  claim  to  be  preferred  to  that  fund  as 
against  Gore,  and  had  been  preferred,  I  ooald 
then  have  quite  well  seen  that  Mr  Patrick  and 
Hill,  Thomson,  Jk  Company  might  have  claimed 
as  a  rider  on  Mr  Gill's  executrix  apon  the  share 
of  the  fund  tn  mtdio  that  is  said  by  them  to  be- 
long to  Mr  GilL  Bat  she  has  not  claimed,  and 
therefore  Gore  and  others,  as  trustees  under  the 
indenture,  have  the  right  tf>  get  hold  of  the 
money  belonging  to  Mr  Gill,  to  be  paid  to  who- 
ever was  his  creditor  in  other  matters. 

I  agree  with  your  Iiordsbip  that  the  riding  claim 
in  these 'Circumstances  npon  what  is  coming  into 
Gore's  hands  is  not  a  competent  proceeding  in 
point  of  form,  and  cannot  be  entertained.  Tlie 
only  hesitation  I  have  had  in  this  case  about  the 
matter  was  in  consequence  of  certain  statements 
on  the  record  in  answer  to  the  claiming  party.  A 
proposal  was  made  on  the  part  of  Mr  Gore,  which 
it  strikes  me  was  in  the  circumstances  a  very  fair 
proposal,  and  by  which  the  matter  might  pos- 
sibly have  been  extricated  in  this  process  had 
that  proposal  been  adopted,  for  Mr  Gore  frankly 
admits  that  of  the  £9400  that  was  claimed  a  con- 
siderable proportion  is  the  sum  which  he  pro- 
bably will  have  to  hand  over  to  Mrs  Gill,  the 
executrix  of  Walter  Gill.  But  then  they  say 
that  it  represented  income  which  in  point  of  fset 
belonged  to  Mr  Gill.  But  they  go  on  to  say — 
"The  claimants  submit  that  they  should  be 
aatberised  to  uplift  £9000  from  the  said  de- 
posits— that  is,  from  the  £9400 — and  that  the 
balance  sbonld  be  retained  to  meet  the  riding 
claims,  and  that  before  they  are  disposed  of  inti' 
nation  shoold  be  made  to  Mrs  Alice  Gill  as 
executrix  foresaid  and  to  the  Norwich  Union 
Insurance  Company."  Now,  that  stands  as  a  pro- 
posal made  by  Gore,  and  I  think  in  the  cirenm- 
stances  it  was  a  very  fair  proposal.  I  called 
attention  to  it  during  the  discussion,  and  I  never 
heard  any  explanation  as  to  why  that  proposal 
had  not  been  adopted,  because  if  Mrs  Gill  had 
got  notice,  and  had  come  forward  and  claimed, 
this  riding  claim  wonld  have  been  in  shape,  bat 
kt  present  it  appears  to  me  to  be  altogether  out 
of  shape.  It  is  very  likely  that  there  was  some 
good  reason  for  the  coarse  adopted,  but  as 
matters  now  stand  I  agree  that  this  is  an  incom- 
petent mode  of  working  out  the  matter,  and  that 
these  riding  claims  should  be  refused. 

LoBD  Shand — I  have  come  to  the  same  conoln- 
siou  as  your  Lordships.  It  appears  that  the  tmst 
which  was  created  by  Mr  Gill  was  by  viitne  of  a 
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deed  exeoated,  I  think,  in  April  1877,  and  the 
deed  was  intimated  to  the  trustees,  the  holders 
of  the  faad,  on  the  3id  o{  May  1877.  At  that 
time  neither  Mr  Fatnok  s  debt  nor  Hill,  Thom- 
son, &  Oompany'g  debt  was  in  ezistenoe.  They 
became  oreditorg  for  the  first  time  in  Novembei 
1877,  after  the  fnnd  in  question  in  the  hands  of 
Maxwell's  trnstees  had  been  assigned  to  Mr  Gill's 
trustees  for  the  purposes  of  the  deed  of  1877.  ' 

In  that  state  of  matters  the  question  that  arises 
is,  in  the  first  place.  Is  tbere  a  good  riding  claim 
here  on  the  claim  of  Gill's  trustees  to  the  fnnd 
t»  medio  t  Undoubtedly  Gill's  trustees  prima 
facie  are  the  persons  entitled  to  draw  the  money 
from  Maxwell's  tmsteen.  They  have  an  assigna- 
tion intimated,  and  they  are  prepared  to  give  a 
discharge  for  any  money  they  get.  As  I  under- 
stand, the  first  view  of  this  case  presented  for 
tbe  claimants  Hdl,  Thomson,  &  Oompany  and 
Mr  Patrick  is  this,  that  they  are  entitled  to  come 
in  as  riders  on  tlie  claim  of  Gill's  trustees.  I 
agree  with  yonr  Lordship  in  thinking  that  that 
cannot  be  allowed  in  the  state  in  which  matters 
are.  Mr  Patrick  and  Hill,  Thomson,  &,  Company 
claim  to  be  creditors  of  M  r  Gill,  but  he  is  dead  ; 
there  is  no  decree  of  constitution  here,  there  has 
been  no  proceeding  adopted  by  way  of  action 
against  Gill's  executrix  to  constitute  the  claim 
and  to  obtain  a  warrant  of  arrestment,  and  no 
arrestment  has  been  used  either  in  the  bands  of 
Gill's  trustees  or  in  the  hands  of  the  raisers 
Maxwell's  trustees.  I  doubt  very  much  whether 
an  arrestment  would  have  attached  anything  in 
Maxwell's  trustees'  hands,  bat  assuming  it  to  be 
so,  there  is  no  nexus  of  that  kind  here,  and  there- 
fore I  think  Uill's  trustees  are  in  a  position  to 
say,  these  claimants  who  propose  to  have  a  riding 
claim  on  our  claim  have  no  title  whatever  to  take 
np  that  position.  There  is  neither  constitution 
nor  arreslmeut  nor  nexue  of  any  kind  attaching 
this  fund.  It  is  a  personal  claim,  bearing  to  be 
a  claim  against  Mr  Gill,  who  had  a  claim  against 
his  own  trnstees,  who  again  had  a  claim  against 
the  raiser.  In  these  circumstances  it  appears  to 
me  that  in  the  absence  of  any  nexui  there  is  no 
room  for  the  riding  claim  on  Gill's  trnstees  so  as 
to  attach  money  in  the  hands  of  the  raisers. 

On  the  other  question,  whether  there  is  any 
direct  claim,  I  concur  in  what  your  Lordship  has 
said.  What  the  Lord  Ordinary  has  done  is  to  sus- 
tain the  riding  claim.  If  there  had  been  an  arrest- 
ment there  might  have  betn  a  direct  claim,  but 
looking  to  the  circumstances  in  which  parties 
here  are,  there  having  been  no  proceedint;  against 
tbe  executrix  and  no  arrestment  of  any  kind,  1 
do  not  see  that  there  is  a  case  for  a  direct  claim 
against  Maxwell's  trustees  interpelling  them  from 
paying  to  the  holders  of  the  assignation  go  much 
of  the  fund  as  would  meet  the  claims  of  Patrick 
and  Hill,  Thomson,  iS;  Company.  So  that  in 
either  Tiew  of  the  case  I  agree  with  yonr  Lord- 
ship in  thinking  that  these  claims  must  be  dis- 
allowed. 

LoBD  AoiiH — The  parties  we  have  here  are 
Maxwell's  trustees,  who  are  raisers  of  the  multi- 
plepoinding,  and  are  or  were  tbe  holders  of  the 
fund  in  medio.  Then  we  have  Captain  Gill's 
trustees  under  a  certain  indenture,  who  are  claim- 
ants, and  we  have  also  here  creditors  of  Mr  Gill, 
or  at  least  they  allege  themselves  to  be  creditors 
of  Mr  Gill,  Mr  Patiiok  and  Hill,  Thomson,  & 


Company.  These  are  the  parties.  Now,  Mr 
Patrick  and  Hill,  Thomson,  &  Company  claim 
alternatively.  They  claim  either  as  a  riding 
claim  upon  Gill's  trustees'  claim,  or,  if  that  be 
not  successful,  they  claim  directly  against  the 
fund  in  mMio  as  against  Maxwell's  trustees. 
That  is  tbe  position  of  matters. 
'^  Now,  it  is  to  be  observed  that  these  two  creditors 
— Mr  Patrick  and  Hill,  Thomson,  &  Company — 
do  not  allege  that  they  are  creditors  of  Maxwell's 
trustees.  If  that  be  so,  it  appears  to  me  perfectly 
clear  that  they  could  not  have  sued  Maxwell's  trus- 
tees directly  for  the  sums  alleged  to  be  due  to  them 
by  Mr  Gill,  because  that  would  be,  as  your  Lord- 
ship has  pointed  out,  simply  a  creditor  suing  his 
debtor's  debtor,  and  that  we  have  decided  very 
recently,  upon  well-known  principles,  is  quite 
incompetent.  So  fur  as  the  claim  is  made  directly 
against  Maxwell's  trustees,  I  hold  that  any  claim 
directed  by  these  two  creditors  against  Maxwell's 
trustees  is  quite  out  of  the  question.  But  in  my 
opinion  the  position  is  exactly  the  same  as  regards 
Gill's  trustees.  They  do  not  allege  that  they  are 
creditors  of  Gill's  trustees,  and  they  do  not  allege 
that  they  lufve  any  claim  under  Gill's  trust. 
What  they  claim,  as  I  said  before,  is  that  they 
have  a  claim  against  the  late  Mr  Gill.  That  again 
IS  simply  a  claim  by  a  creditor  against  his  debtor's 
debtor  or  alleged  debtor.  It  is  neither  more  nor 
less  than  that,  and  I  hold  that  snch  a  claim  as 
that  is  quite  out  of  the  qnestion.  It  humbly  ap- 
pears to  me  that  that  being  so,  this  claim  of 
these  trustees  must  on  either  branch' of  it  be 
repelled,  and  I  think  that  the  whole  case  lies 
there,  and  that  it  is  a  clear  and  a  simple  case. 
It  is  quite  clear  to  my  mind  that  the  claim  of 
these  parties  is  upon  Gill's  representative,  and 
against  nobody  else  directly,  and  if  they  desire 
to  get  payment  of  their  money  that  is  their 
course  to  follow. 

The  Court  pronounced  the  following  inter- 
locntor : — 

"  Becal  the  interlocutor  reclaimed  against : 
Bepel  the  claims  of  tbe  claimants  Hill,  Thom- 
son, &  Compauy  and  David  Patrick,  and  rank 
and  prefer  the  claimants  the  said  Frederick 
Augustus  Gore  and  others  as  trnstees  foresaid 
in  terms  of  their  claim,  and  decern :  Grant 
warrant  to,  authorise,  and  ordain  the  pur- 
suers and  real  raisers  to  endorse  and  deUver 
up  to  the  said  Frederick  Augustus  Gore  and 
others,  as  trustees  foresaid,  ur  their  agents 
Messrs  J.  &,  A.  Peddie  &,  Ivory,  the  following 
deposit-receipts  of  the  Clydesdale  Bank, 
Limited,  dated  24th  October  1888,  viz.— (1) 
deposit-receipt  for  tbe  sum  of  £6158, 16s.  4d. 
in  name  of  Konald  &  Ritchie,  S.S  C;  (2) 
deposit-receipt  for  £468,  8s.  9d.  in  name  of 
the  said  Bonald  &,  Kitchie;  (3)  deposit- 
receipt  for  £4086,  lis.  6d.  in  name  of 
Charles  Bitchie,  S.S.C. ;  and  (4)  deposit- 
.  receipt  for  £602,  7s.  6d.  in  name  of  the  said 
Ronald  &  Bitchie,  and  that  upon  a  certified 
copy  of  this  interlocutor ;  and  remit  the 
cause  to  the  Lord  Ordinary  to  proceed  fur- 
ther therewith  as  shall  be  just  and  in  terms  of 
law,  "Ac. 

Counsel  for  the  Claimants  (Bedaimers) — D.-F. 
Mackintosh — Lorimer.  Agents— J.  &  A  Peddie 
*  Ivory,  W.8. 
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Ooansel  for  the  Claimant  DaTid  Patrick — 0.  S. 
Diokson.     Agents — Ronald  &  Bitchie,  W.  S. 

GonnBel  for  the  Claimants  Hill,  Thomson,  & 
Company — 0.  S.  Dickson.     Agents — DaTidson  & 

Syme,  "W.S. 


Saturday,  February  2. 
SECOND    DIVISION. 

SCHOOL  BOARD  OF  ECKFORD  V.  THE 
RATEPAYERS. 

School  Board -^  Retiring  Attoteance—  TeacJter'i 
Houte. 

Held  (1)  that  the  amonnt  of  the  retiring 
allowaDce  of  a  teacher  appointed  before  1872, 
proTided  only  it  be  not  less  than  two-thirds 
of  his  salary,  is  entirely  in  the  discretion  of 
the  school  board ;   and   (2)    that  a  school 
board    may  competently    allow    a    retiring 
teacher  to  continue  to  occupy  rent  free  the 
teacher's  honse  as  partjof  such  allowance^ 
Lord  Lee    dub.  whether  a  teacher's  bouse, 
so  long  as  it  is  kept  up,  should  not  be  occu- 
pied by  the  person  actually  discharging  the 
duties  of  teacher. 
The  School  Board  of  the  parish  of  Eckford,  in  the 
county  of  Boxburgb,  in  December  1886  arranged 
with  Mr  Henry  Kiohardson  Lawrle,  the  teacher 
of  the  Eckford  School,  that  he  should  retire  upon 
an  allowance  of  £60  per  annum,  with   the  use  of 
the  teacher's  house  and  garden  rent-free  for  the 
rest  of  his  life. 

Mr  Lawrie  was  then  nearly  seTenty-eight  years 
of  age,  bad  taught  in  the  parish  for  fifty-eight 
years,  and  bad  occupied  the  house  and  garden 
attached  to  Eckford  School  for  fifty-five  years. 

Mr  Lawrie's  emoluments  consisted  of  a  salary 
of  £50,  the  school  fees,  which  amounted  to  about 
£32  or  £33  per  annum,  and  four-fifths  of  the 
annual  Parliamentary  grant,  amounting  to  be- 
tween £33  and  £39.  His  whole  emoluments  as 
teacher  of  Eckford  Public  School  accordingly 
amounted  to  about  £120  per  annum,  ezclasive  of 
the  honse  and  garden. 

Certain  of  the  ratepayers  objected  to  the 
arrangement  made  by  the  School  Board,  holding 
that  they  were  not  entitled  to  give  the  retiring 
teacher  the  use  of  the  house  and  garden,  or  more 
than  the  amonnt  of  his  salary — £50  per  annum 
in  money. 

A  Special  Case  was  presented  to  the  Court  by 
the  School  Board  of  the  first  part,  and  by  the 
said  ratepayers  of  the  second  part,  to  have  the 
legality  of  the  School  Board's  action  deter- 
mined. 

The  following  questions  were  submitted — "Ist, 
Whether  the  first  parties  in  granting  Mr  Lawrie 
a  retiring  allowance  were  (a)  restricted  to  a 
sum  not  exceeding  the  gross  amount  of  his  salary? 
or  whether  (i)  their  power  in  fixing  the  amonnt 
was  entirely  discretionary  7  2Dd,  Whether  the 
first  parties  (a)  were  entitled  to  grant  to  Mr 
Lawrie,  in  addition  to  the  retiring  allowance  in 
money,  the  free  use  of  the  schoolmaster's  honse 
and  garden  during  his  life  ?  or  whether  (J)  they 
were  bonnd  to  make  them  oyer  to  the  person 
aotnally  discharging  the  dnties  of  soboolmaater  ? 


3rd,  Whether,  assuming  that  the  first  parties  are 
wrong  in  giying  Mr  Lawrie  the  continued  use  of 
the  schoolmaster's  honse  and  garden,  they  have 
power,  in  addition  to  his  retiring  allowance  of 
£60  (a)  to  provide  him  with  another  bouse  and 
garden  of  the  game  annual  value?  or  (i)  to  pay 
him  a  further  yearly  sum  equal  in  amount  to 
such  annual  value  ?  or  (c)  to  let  the  school- 
master's bouse  and  garden  to  him  ?  " 

The  Parochial  and  Burgh  Schools  (Scotland) 
Act  1861  (24  and  25  Vict.  c.  107),  provides, 
inter  alia — Sec.  18.  "Nothing  in  this  Act  shall 
be  held  to  interfere  with  any  arrangement  which 
may  have  been  concluded  between  the  heritors 
and  schoolmaster  of  any  parish  for  the  retire- 
ment of  such  schoolmaster,  except  as  regards  the 
honse  and  garden,  and  premises  attached  there- 
to, which  shall  in  every  case  be  made  over  at 
the  term  of  Whitsunday  next  after  the  passing  of 
this  Act  to  the  person  actually  discharging  the 
dnties  of  schoolmaster,  and  where  the  use  of 
such  premises  may  have  formed  part  of  a  retiring 
allowance,  the  heritors  shall  make  reasonable  com- 
pensation to  th6  ex-schoolmaster."  .  .  .  Sec.  19. 
.  .  .  "Provided  that  where  such  resignation  shall 
not  be  occasioned  by  any  fault  on  the  part  of  the 
schoolmaster,  the  heritors  shall  grant  a  retiring 
allowance,  the  amonnt  whereof  shall  not  be  less 
than  two-third  parts  of  the  amount  of  the  salary 
pertaining  to  said  office  at  the  date  of  such 
resignation  thereof,  and  shall  not  exceed  the  gross 
amount  of  such  salary. ". .  .  Sec.  20.  "  In  all  cases 
in  which  the  minister  and  heritors  are  by  this 
Act  empowered  to  provide  a  retiring  allowance 
for  a  schoolmaster  who  shall  resign  or  shall  be 
removed  from  bis  office,  it  shall  be  lawful  for 
them,  if  they  see  fit,  to  provide  for  such  school- 
master in  addition  to  such  allowance,  and  in  like 
manner,  a  further  yearly  sum  equal  in  amount  to 
the  annual  value  of  any  dwelling-house  and  gar- 
den to  which  he  may  be  entitled  as  such  school- 
master, as  the  same  shall  be  valued  by  the 
assessor  of  the  county." 

The  Education  (Scotland)  Act  1872  (35  and  36 
Vict.  c.  62),  provides  by. section  60  that  "Any 
teacher  of  a  public  school  appointed  previonsly 
to  the  passing  of  this  Act  may  be  removed  from 
his  office  in  manner  following.  ...  (2)  If  the 
school  board  of  any  parish  or  burgh  shall  con- 
sider that  any  such  teacher  is  incompetent,  nnfit, 
or  inefficient,  they  may  require  a  special  report 
regarding  the  school,  .  .  .  and  in  receiving  snch 
report  the  school  board  may,  if  they  see  cause, 
remove  snch  teacher  from  office,  .  .  .  provided 
also  that  in  the  cage  of  teachers  of  parish  schools 
appointed  previously  to  the  passing  of  this  Act 
who  may  be  so  removed,  the  school  boards  shall 
have  the  same  powers  of  granting  retiring  allow- 
ances, and  the  teachers  shall  have  the  same  rights 
to  retiring  allowances,  as  were  vested  in  beriton 
and  ministers  and  in  parish  sohoolmasten  re> 
specttvely  by  sections  19  and  20  of  the  Paroehial 
and  Burgh  Schoolmasters  (Scotland)  Act  1861, 
in  the  case  of  parish  schoolmasters  permitted 
or  required  to  resign,  or  dismissed  or  removed 
from  office  as  therein  provided."  Section  61 
provides  that  "A  school  board  may  permit  any 
teacher  of  a  public  school  to  resign  his  office 
upon  the  condition  of  receiving  a  retiring  allow- 
ance, and  the  said  board  may  award  or  pay  to  snch 
teacher  out  of  the  school  fund  such  retiring 
allowance  as  they  shall  think  fit,  provided  always 
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that  nothing  herein  contained  shall  affect  the 
right  nnder  the  existing  law  to  a  retiring  allow- 
ance of  any  teacher  appointed  under  the  recited 
Acts  or  any  of  them." 

Argued  for  the  first  parties— Section  60  of  the 
Education  Act,  which  dealt  with  remoTals  of 
teachers,  was  not  in  point.  This  was  a  retire- 
ment by  arrangement  under  section  61,  which 
left  the  School  Board  full  discretion  to  give  what 
retiring  allowance  they  thought  fit,  provided  only 
they  did  not  give  less  than  the  teacher  would 
have  been  entitled  to  nnder  the  1861  Act.  That 
Act  was  repealed  by  the  78th  section  of  the  1872 
Act,  except  in  so  far  as  Its  19th  and  20th  sections 
were  retained  by  sections  60  and  61.  Conse- 
quently the  18th  section  of  the  Act  of  1861,  mak- 
ing it  obligatory  that  the  house  attached  to  the 
sohool  should  be  occupied  by  the  person  actually 
discharging  the  duties  of  schoolmaster,  was  not 
binding  upon  the  School  Board.  By  section  54 
school  boards  were  only  bound  to  keep  up  the 
teachers'  houses  daring  their  tenure  of  office, 
after  which  the  school  boards  were  free  to  deal 
with  the  houses  as  they  saw  fit.  It  was  no  longer 
compulsory  to  provide  houses  for  teachers. 
This  house  and  garden  were  just  a  part  of  the 
allowance,  upon  receipt  of  which  the  teacher  had 
agreed  to  resign.  The  new  teacher  did  not 
suggest  that  his  rights  were  being  interfered 
with,  and  the  second  parties  here  had  really  no 
interest  in  objecting  to  the  arrangement  made. 
Even  if  it  were  upset  they  would  gain  nothing, 
for  in  that  case  an  increased  money  payment 
would  have  to  be  made  to  the  retiring  teacher  out 
of  the  school  fund  which  was  maintained  by  the 
rat^s. 

Argued  for  the  second  parties — (1)  As  to  the 
money  payment,  the  19th  section  of  the  1861  Act 
was  stiU  in  force,  and  limited  the  allowance  to 
the  gross  amount  of  the  salary,  which  was  here 
£50.  The  school  fees  and  the  Parliamentary  grant 
were  uncertain  in  amount,  and  in  any  case  were 
not  to  be  taken  into  account  as  part  of  the  salary. 
(2)  As  to  the  house  and  garden — The  intention  of 
the  Legislature  must  be  looked  to,  which  clearly 
was,  that  although  in  some  places  it  might  be 
unnecessary  and  inexpedient  to  keep  up  teachers' 
houses,  where  they  were  kept  up  they  must  be 
occupied  by  the  acting  teachers.  It  'was  ultra 
virei  of  the  School  Board  to  allow  anyone  else 
—  even  the  retiring  teacher — to  occupy  the 
teacher's  house. 

At  advising  — 

LosD  JusncE-CiiSBE — I  think  this  is  a  dear 
ease.  The  first  parties,  the  School  Board  of  the 
parish  of  Eokford,  have  made  an  arrangement  by 
which  the  aged  schoolmaster  is  to  retire.  The 
Board  propose,  in  the  language  of  section  61  of 
the  Education  Act  of  1872,  "to  award  and  pay" 
to  him  "  out  of  the  school  fund  such  retiring 
allowance  as  they  shall  think  fit."  In  the  exer- 
cise of  the  discretion  which  this  section  confers 
npon  them  they  have  fixed  the  retiring  allowance 
at  so  much  money,  viz.,  £tiO,  and  they  have 
agreed  to  give  him  rent-free  for  life  the  use  of 
the  teacher's  house  and  garden  which  he  has  so 
long  occupied  in  connection  with  the  school. 

Now,  the  first  question  raised  is,  whether  the 
Sohool  Board  are  restricted  in  fixing  the  retiring 
allowance  to  observe  the  limits  which  were  laid 
down  by  sections  19  and  20  of  the  Faroohial  and 


Burgh  Schoolmasters  Act  of  1861,  which  sections 
are  kept  in  force  by  section  60  of  the  Act  of  1872 
for  the  purpose  of  being  applied  to  cases  of 
"removal"  of  teachers  who  are  "incompetent, 
unfit,  or  inefficient."  The  amount  of  retiring 
allowance  which  these  sections  contemplate  is  a 
sum  which  ' '  shall  not  be  less  than  two-third 
parts  of  the  amount  of  the  salary  pertaining  to 
such  office  at  the  date  of  such  resignation  thereof, 
and  shall  not  exceed  the  gross  amount  of  such 
salary."  The  second  parties,  who  are  ratepayers 
in  the  parish,  say  that  Mr  Lawrie's  salary  was 
only  £50,  and  that  the  school  fees  and  other 
emoluments  must  not  be  taken  into  account  in 
fixing  the  retiring  allowance,  which  therefore, 
they  maintain,  cannot  in  any  view  exceed  £50. 
I  think  it  unnecessary  to  decide  the  question 
which  they  thus  seek  to  raise  on  section  60, 
because  the  School  Board  are  not  giving  the 
allowance  under  section  60.  That  section  refers, 
as  I  have  mentioned,  to  removal  of  a  teacher, 
but  this  case  is  under  section  61,  which  applies 
to  a  resignation  arranged  and  agreed  on  between 
the  schoolmaster  and  the  Board.  Section  60  is 
appropriate  to  removal,  against  the  teacher's  will, 
for  bitd  conduct  or  inefficiency,  while  section  61 
oontemplates  such  a  case  as  the  present — a 
resignation.  It  is  meant  for  cases  in  which  the 
School  Board  very  probably  could  not  remove 
the  teacher,  but  in  which,  for  all  that,  they  think 
that  for  the  interest  of  the  parish  and  in  fairness 
to  him,  such  arrangements  «hould  be  made  as  will 
induce  him  to  resign.  Such  arrangements  will 
certainly  not  be  lightly  interfered  with'  by  the 
Oourt.  I  do  not  think  the  Court  would  interfere 
with  them  unless  they  appeared  to  be  so  outrage- 
ously contrary  to  the  interests  of  the  parish  as 
to  amount  to  malversation  by  the  Board  in  their 
office  as  trustees  for  the  interests  entrusted  to 
them. 

Ou  these  grounds  I  think  that  the  first  ques- 
tion which  is  raised  ought  to  be  answered  in 
favour  of  the  School  Board. 

The  other  question  in  the  case  is,  whether  the 
Sohool  Board  baa  acted  beyond  their  powers  in 
regard  to  the  house  and  garden,  in  respect  that 
they  have  thought  fit,  instead  of  giving  the  new 
teacher  the  house  attached  to  the  school,  to  give 
to  the  aged  teacher  in  consideration  of  his  long 
services  to  the  parish  the  use  of  it  for  the  rest  of 
his  life.  The  second  parties  say  that  the  Board 
had  no  power  to  do  that. 

Mow,  I  do  not  think  that  even  under  the  old 
law  it  would  have  been  illegal  for  the  heritors  to 
arrange  in  the  interest  of  all  concerned  that  the 
old  teacher  should  remain  in  the  house,  and  the 
new  teacher  should  be  properly  provided  for  else- 
where in  the  neighbourhood.  But  however  that 
may  have  been,  I  thick  that  under  the  new 
system  which  the  Act  of  1872  has  introduced  it 
is  in  the  discretion  of  the  School  Board  to  say 
'whether  a  teacher's  house  is  or  is  not  to  be  part 
of  the  educational  equipment  of  the  parish.  The 
question  truly  is,  whether  the  use  of  the  house 
and  garden  is  to  form  part  of  the  retiring  allow- 
ance? 

So  far  as  appears  the  new  teacher  is  quite  satis- 
fied they  should,  and  is  quite  satisfied  with  the 
arrangement  that  he  should  hare  provision  made 
for  his  residing  elsewhere.  It  is  by  certain  rate- 
payers that  the  objection  is  taken.  They  main- 
tain that  the  Board  are  not  entitled  to  keep  on 


Digitized  by 


Google 


300 


The  Scottish  Law  Reporter.— Vol.  XXV t. 


rSchool  Bovd  of  H^klmt.. 
L  Feb.  2, 1889. 


the  boQse  nnlew  it  is  to  be  occopied  by  the 
teacher  who  ia  diRobarging  the  datiea  of  teacher 
in  the  parish.  Now,  I  do  not  see  what  real 
interest  these  ratepayers  have  to  raise  that  qnea- 
tion.  They  are  only  interested  in  preventing  any 
illegal  application  of  property  which  improperly 
adds  to  the  rates.  Bat  here  if  this  qnestion  were 
answered  in  their  favoor  no  benefit  would  accrne 
to  the  ratepayers,  for  the  Board  wonld  simply 
change  the  i^owanoe  as  regards  honse  and  garden 
into  a  money  allowance  in  addition  to  the  £60 
already  given.  I  oonld  even  conoeiye  circnm- 
Btances  in  which  the  course  the  second  parties 
contend  for  woold  be  against  the  interest  of  the 
ratepayers. 

I  am  clearly  of  opinion  in  law  that  the  School 
Board  may  make  snob  an  arrangement  as  they 
have  done  with  Mr  Lawrie,  and  tbat  no  misnse  of 
office  has  been  substantiated  which  calls  upon 
this  Court  for  interference  with  their  action. 
They  have  acted  within  their  powers,  and  we 
have  no  power  to  control  them  in  a  reasonable 
exeroise  of  the  discretion  rested  in  them  by  the 
Act. 

LosD  YouNO — I  am  of  the  same  opinion.  I 
think  the  second  parties  here  have  no  title  and 
interest  to  state  their  objection^  and  have  neither 
law  nor  reason  to  support  them.  Betiring  allow- 
ances under  the  existing  law  are  clearly  governed 
by  section  61  of  the  Act  of  1872.  Betiring  allow- 
ances are  entirely  in  the  discretion  of  the  School 
Board,  and  I  do  not  assent  to  the  view  that  the 
allowance  fixed  ia  this  case  was  £60,  and  that  the 
honse  was  a  free  gift  in  addition  to  the  retiring 
allowance.  I  think  that  the  retiring  allowance 
which  the  School  Board  determined  upon  in  the 
exeroise  of  their  discretion  was  the  £60  together 
with  the  house  and  garden.  They  might,  instead 
of  the  house  and  garden,  have  increased  the 
money  allowance  so  as  to  enable  the  old  teacher 
to  secure  a  honse  for  himself,  say  by  making  it 
£75.  There  could  have  been  no  objection  on 
the  ground  of  want  of  power.  It  might  have 
been  represented  as  an  outrageous  use  of  their 
discretion,  but  we  should  hardly  have  listened  to 
that  suggestion. 

If,  &en,  it  waa  within  their  power,  their 
power  was  not  abused  by  what  they  have  done, 
and  would  not  have  been  abused  if  they  bad 
made  the  allowance  £60,  and  £16  —that  is,  £75 
— to  enable  the  retiring  teacher  to  provide  a 
honse  for  himself.  Bat,  dealing  with  an  old 
man,  they  acted  wisely  in  listening  to  the  sug- 
gestion that  he  should  not  be  turned  out  of  his 
house,  but  that  an  arrangement  should  be  made 
with  his  sucoeasor  to  provide  a  honse  for  himself 
while  the  old  man  lived.  The  money  withheld 
from  the  allowance  of  the  old  teacher  will  enable 
the  new  teacher  to  get  a  honse  for  himself,  and 
in  so  arranging,  the  School  Board  acted  reason- 
ably and  within  their  discretion.  Even  supposing 
they  had  put  the  new  teacher  into  the  school- 
house,  they  would  not  have  been  bound  to  restrain 
him  from  letting  it,  unless  by  doing  so  he 
negleoted  his  dnties.  He  might,  for  the  sake  of 
his  health  it  may  be,  have  let  it,  and  let  it  to  the 
old  teacher  for  a  sum  enabling  him  to  get  a  more 
suitable  house  elsewhere.  Wonld  it  have  been 
illegal  to  let  it  ?  Soboolhouaes  are  constantly  let 
In  summer,  so  are  manses.  No  doubt  the  Pres- 
bytery might  interfere  if  a  minister  let  his  manse 


and  left  the  neighbourhood,  go  that  his  pariah 
suffered,  but  not  otherwise,  and  the  notion  of 
there  being  any  illegality  or  indiscretion  in  a 
schoolmaster  letting  his  honse  with  the  consent 
of  the  school  board  is  extravagant.  I  think  the 
questions  submitted  to  us  are  needlessly  nnmer- 
ous  and  elaborate,  and  I  propose  that  we  should 
simply  answer  that  the  arrangement  made  by  the 
School  Board  with  regard  to  the  retiring  allow- 
ance, both  as  to  the  money  payment  and  as  to 
the  house  and  garden,  was  lawful  and  in  the 
proper  exercise  of  their  discretion. 

LoBD  BuTHXBHTBD  Ci/ABK  Concurred. 

liORD  Lbs — The  objection  here  taken  is  that 
the  arrangement  is  vUra  tiret  of  the  School  Board 
in  two  particulars — First,  as  regards  the  £60,  and 
secondly,  as  regards  the  honse  and  garden.  I 
cannot  say  that  I  share  the  view  that  the  rate- 
payers have  no  good  title  to  state  their  objections 
as  affecting  the  rates,  but  I  agree  in  thinking  that 
the  first  objection  is  unfounded,  because  the  61st 
section  gives  the  School  Board  exclusive  discre- 
tion in  fixing  the  amount  of  a  retiring  allowance. 
As  to  the  house,  my  only  doubt  has  been  whether 
a  school  board,  so  long  as  they  hold  the  house, 
are  not  bound  to  use  it  for  the  schoolmaster. 
They  may  change  the  site  and  sell  the  buildings, 
but  it  is  not  clear  to  me  that  they  have  full  right 
and  title  to  deal  with  the  house  as  if  it  were 
private  property  belonging  to  them.  While  ex- 
pressing  this  doubt,  I  have  nothing  to  add  to  the 
opinions  expressed  by  your  Lordships. 

The  Court  pronounced  an  interlocutor  finding 
that  the  School  Board  had  acted  within  their 
powers  in  fixing  the  teacher's  retiring  allowance 
at  £60,  and  in  allowing  him  the  use  of  the  teacher's 
house  and  garden. 

Counsel  for  the  School  Board — Sym.  Agents 
—J.  4  J.  Boss,  W.S. 

Counsel  for  the  Batepayera — W.  E.  Fraaer. 
Agent— J.  P.  Sym,  W.S. 


Tuesday,  February  5, 

FIRST    DIVISION. 

SIMPSON    V.    HORSBUROH   (LIQUIDATOR   OF 
THE  BOSON  OIL  COMPANY,  LIMITED). 

Public  Company  —  Voluntarj/  Liquidation  — 
Application  to  Court  by  Liquidator  for  Povtr$ 
—  Companiei  Act  1862  (25  and  26  Vict.  e.  89.) 
The  Companies  Act  1862,  sec.  188,  pro- 
vides— "  When  a  company  is  being  wound 
up  voluntarily  the  liquidators  or  any  contri- 
butory of  the  company  may  apply  to  the 
Court  in  .  .  .  Scotland  ...  to  determine 
any  question  arising  in  the  matter  of  such 
winding-up,  or  to  exercise,  as  respects  the 
enforcing  of  calls,  or  in  respect  of  any  other 
matter,  all  or  any  of  the  powers  which  the 
Court  might  exercise  if  the  company  were 
being  wound  up  by  the  Court,  and  the 
Court,  ...  if  satisfied  that  the  determina- 
tion of  such  question,  or  the  required  exer- 
cise of  power,  will  be  just  and  beneficial,  maj 
accede  wholly  or  partially  to  such  applica- 
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tion,  on  snoh  temts  and  subject  to  gach  oon- 
ditions  as  the  Court  thinks  fit."  .  .  . 

A  shareholdei  in  s  oompany  which  was 
being  volantarily  wonnd  up,  applied  to  the 
Court  for  the  rectifioation  of  the  register  by 
the  deletion  of  his  name  therefrom  in  re- 
spect of  certain  shares  standing  therein  in 
Ms  name. 

The  liquidator  of  the  company  came  to 
terms  with    the    petitioner,    and    by   note 
applied  to  the  Conrt  to  sanction  the  com- 
promise, and  the  C!ourt,  in  terms  of  Bection 
138  above  quoted,  and  without  inquiry,  ap- 
proTed  of  the  minnte  of  agreement,  and 
authorised  the  rectifloation  of  the  register  in 
terms  thereof. 
On   30th  April  1884  the  Boson    Oil  Oompany 
(Ijimited)  was  iaoorporated  under  the  Companies 
Aots  1862  to  1880,  and  on  15th  August  1888  it 
was  dnly  resolved  that  the  said  company  should 
be  wound  np  voluntarily  in  terms  of  the  said  Acts, 
and  Henry  MoncieiH  Horsburgh,  C.A,  was  ap- 
pointed liquidator. 

Oeoige  Simpson,  Lomond  House,  Trinity,  was 
entered  on  the  register  of  members  of  the  said 
eompany  as  proprietor  of,  inter  alia,  1440  shares. 
In  October  1888  he  presented  the  present  petition 
to  have  the  register  of  members  rectified  and  his 
name  deleted  as  a  shareholder  of  the  1440  shares. 
Section  35  of  the  Companies  Act  of  1862  pro- 
Tides  that  "If  the  name  of  any  person  is  without 
anffioient  cause  entered  in  .  .  .  the  register  of 
members  of  any  oompany  under  this  Act  .  ,  . 
the  member  aggrieved  .  .  .  may,  as  respects  com- 
panies registered  in  Scotland,  by  summary  peti- 
tion to  the  Court  of  Session,  or  in  such  other 
manner  as  the  said  Courts  may  direct,  apply  for 
an  order  of  the  Conrt  that  the  register  may  be 
reotified."  .  .  . 

The  liquidator  XoAigpA  answers,  in  which  he 
averred  that  the  shares  in  respect  of  which  the 
petitioner's  name  stood  on  the  register  of  the 
eompany  consisted  of  two  lots — (1)  A  lot  of  1891, 
which  were  part  of  a  lot  of  1441  which  had  been 
improperly  allotted  to  the  petitioner,  and  for  the 
calls  upon  which  the  directors  were  advised  that 
the  petitioner  could  not  be  made  liable.  (2)  49 
shares,  which  were  part  of  100  shares  which  the 
petitioner  acquired  by  transfer  in  October  1885 ; 
£1  per  share  had  been  paid  upon  these  shares, 
and  the  balance  of  £9  per  share  (amounting  in 
all  to  £441)  was  still  due. 

In  January  1889  a  note  was  presented  to  the 
Oonrt  by  the  liquidator  stating  that  since  his 
answers  to  the  petition  had  been  lodged  he  had 
succeeded  in  eilecting  an  arrangement  with  the 
petitioner  of  the  matters  in  dispute  between 
them. 

The  material  provisions  of  this  arrangement 
were  (1)  that  the  petitioner  was  to  pay  the  liqui- 
dator the  sum  of  £196,  being  £5  per  share  on 
the  foresaid  49  shares  (less  £1  per  share  already 
paid  thereon)  ;  (2)  that  both  parties  agreed  that 
the  aforesaid  1440  shares  be  deleted  from  the 
register  of  the  said  oompany  in  liquidation,  and 
held  as  cancelled. 

The  liquidator  accordingly  prayed  the  Court  to 

approve  of  the  minute  of  agreement,   and  to 

order  the  rectification  of  the  register  of  the  Boson 

Oil  Company  in  terms  thereof. 

Argued  for  the  liquidator — This  was  an  inci- 


dental application  in  the  cotirse  of  a  voluntary 
liquidation,  and  was  competent  under  section 
138.  It  was  just  the  kind  of  application  con- 
templated by  the  section ;  and  the  Court  should 
give  effect  to  the  section  by  sanctioning  the 
agreement  come  to  between  the  liquidator  and 
the  petitioner.  —  Sdeuard  v.  Gardiner,  March 
10,  1876,  8  H.  677,  and  5  K.  867 ;  Clark  v.  Wiltmt, 
June  7,  1878,  5  B.  867;  Gardner  v.  Hughes, 
July  11,  1888,  10  B.  1188. 

Argued  for  the  petitioner — The  petitioner  and 
the  liquidator  were  at  one  in  desiring  that  effect 
should  be  given  to  the  agreement  arrived  at,  and 
as  the  whole  facts  were  before  the  Oonrt  no  fur- 
ther inquiry  was  necessary. 

The  Court  pronounced  the  following  inter- 
locutor : — 

"Approve  of  the  said  minute  of  agree- 
ment, and  on  payment  of  £196  by  the  peti- 
tioner to  the  said  liquidator,  order  and  direct 
that  the  register  of  shareholders  or  members 
of  the  Boson  Oil  Oompany,  Limited,  be 
rectified  by  deleting  or  removing  therefrom 
the  name  of  the  petitioner  as  a  shareholder 
of  the  said  company  in  so  far  as  the  1440 
shares  of  the  said  company  mentioned  in  the 
petition  and  proceedings  are  concerned,  and 
that  due  notice  of  such  rectification  be 
given  to  the  Begistrar  of  Joint-Stock  Com- 
panies." .  .  . 

Counsel  for  the  Petitioner — 0.  S.  Dickson. 
Agents — Bichardson  &  Johnston,  W.S. 

Counsel  for  the  Bespondeiit — Or.  W,  Burnet. 
Agents — George  Andrew,  S.S.C. 


Tuesday,  February  5. 

SECOND    DIVISION. 

[Sheriff  of  Lanarkshire. 
GBORQE  SMITH  Ic  COMPANY  AND  MILLAR  V. 

SMYTH  AND  ANOTHER. 
Bankruptey—Act  1696,  e.  o— Illegal  Preferenet 
— Attignation  in  Security — Sale  of  Bankrupt 
Ettate  under  Deed  of  Arrangement— Bight  of 
Purchaser  to  Challenge  Preference*. 

A  firm  assigned  their  book  debts  to  the 
amount  of  £387,  ISs.  in  security  of  an  ad- 
vance of  £330  and  a  bill  for  £67, 
168.  previously  granted  by  them  to  the 
lender.  A  further  assignation  of  their 
book  debts  was  made  in  respect  of  other 
advances,  and  in  security  of  any  pos- 
sible deficit  on  the  first  assignation.  Three 
weeks  after  the  date  of  the  first  assignation 
the  firm  was  sequestrated,  but  by  deed  of 
arrangement  the  sequestration  was  wound 
up,  and  the  whole  property  of  the  estate  was 
sold. 

In  an  action  by  the  purchaser  against  the 
assignee  in  security  for  transference  of  the 
book  debts,  the  purchaser  objected  to  the 
assignee  crediting  himself  with  the  sum  of 
£57,  158.,  the  amount  of  the  bill,  on  the 
ground  that  it  had  been  granted  within  sixty 
days  of  bankruptcy.  BM  that  as  the  deed 
of  arrangement  did  not  convey  to  the  pur- 
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chaser  a  right  to  ohallenge  preferences  by 
the  bankrupt,  he  bad  no  title  to  challenge 
the  assignation  in  respect  of  the  said  bill. 

Opinion  (per  Lord  Young)  that  the  said 
assignation  would  not  have  been  challenge- 
able even  at  the  instance  of  prior  creditors 
or  a  trnstee  in  a  sequestration. 
The  Act  1696,  o.  6,  "declares  all  and  whatsnm- 
eTer  Toluntar  dispositions,  assignations,  or  other 
deeds,   which  shall   be  found    to  be  made  or 
granted  directly    or  indirectly  be   the   foresaid 
dyvour  or  bankrapt,  either  at  or  after  his  becom- 
ing bankrupt,  or  in  the  space  of  sixty  days  of 
befor  in  favors  of  any  of  bis  creditors,   either 
for  their  satisfaction  or  further  security  in  pre- 
ference to  other  creditors,  to  be  void  and  null. " 

On  6ih  May  1887  George  Smith  &  Company, 
ironConnders,  San  Foundry,  Kennedy  Street,  Glas- 
gow, and  David  Prentice  Menzies,  and  George 
Whitehall,  partners  of  the  firm,  granted  the  follow- 
ing assignation —  "In  consideration  of  the  sum  of 
jCSSO  advanced  by  Hugh  Farries  Smyth,  4  Main 
Street,  Anderston,  and  a  bill  dated  31st  March  1887 
for  £57,  Ifis.  granted  by  us.  We  do  hereby  assign, 
.  convey,  and  make  over  to  the  said  Hugh  Farries 
Smyth,  and  his  heirs,  executors,  and  assignees 
whomsoever,  the  following  book  debts  due  and 
owing  to  us,  and  to  be  held  and  collected  by  him 
in  security  of  the  said'advance  and  bill,  videlicet. " 
On  20th  and  23rd  May  1887  the  firm  made 
further  assignations  of  their  book  debts  to  Smyth 
in  security  of  advances  by  him  amounting  re- 
spectively to  £300  and  £60,  and  any  deficit  that 
might  arise  ou  former  assignations. 

Upon  25th  May  1887  the  estates  of  the  firm 
were  sequestrated.  At  a  meeting  of  creditors 
held  on  the  11th  day  of  July  1887  for  the  elec- 
tion of  trustee  in  the  sequestration,  the  creditors 
presentorrepresentedat  said  meeting  unanimously 
resolved  that  the  estate  ought  to  be  wound  np 
under  a  deed  of  arrangement,  and  that  an  appli- 
cation should  be  presented  to  the  Sheriff  to  sist 
procedure  in  the  sequestration  for  the  period  of 
three  weeks,  and  a  trustee  accordingly  was  not 
elected. 

The  Sheriff  granted  the  application,  and  a  deed 
of  arrangement  was  entered  into  between  George 
Smith  &  Company,  Gavin  Bell  Millar,  and  the 
creditors  of  the  firm,  whereby  Millar  purchased 
the  whole  estate,  property,  and  assets  constitu- 
ting the  sequestrated  estate,  including  the  good- 
will of  the  business,  and  a  rikiht  to  use  the  firm's 
name,  for  the  payment  of  £3600  for  a  dischnrge 
of  the  heritable  debts  due  to  the  firm,  and  £3000 
for  division  among  the  unsecured  creditors. 

In  May  1888  George  Smith  &  Company  and 
Gavin  Bell  Millar  brought  an  action  in  the 
Sheriff  Court  of  Lanarkshire  at  Glasgow  against 
Hugh  Farries  Smyth  and  his  assignee  David 
Frentioe  Menzies,  to  have  the  defenders  or- 
dained to  grant  to  the  pursuers  a  valid  assigna- 
tion or  translation  of  the  book-debts  and  others 
contained  in  these  assignations  in  so  far  as  the 
debts  were  still  due  and  unpaid,  and  also  to 
ordain  them  to  produce  an  account  of  their  intro- 
missions with  the  said  book  debts.  The  defender 
Smyth  admitted  his  liability  to  account  for  the 
book  debts,  and  he  proposed  to  credit  himself 
with  the  sum  of  £387,  15s.  The  pnrsner 
denied  the  defender's  right  to  take  credit 
for  the  sum  of  £57,  158.  He  averred — "The 
bill  for  £57,  IRs.   represented  a  prior  debt  dne 


by  the  defender  Uenzies  w  an  individual  to 
the  defender  Smytb.  The  granting  of  said 
bill  by  the  firm  of  George  Smith  &  Company 
was  a  preference  in  favour  of  the  defender 
Smyth,  and  the  granting  of  an  assignation  in 
secnrity  of  said  bill  was  a  further  preference  in 
favonr  of  the  defender  Smyth.  Tlie  estates  of 
George  Smith  &  Company  were  sequestrated 
within  sixty  days  after  the  date  of  said  bill  and 
a^ignations,  and  they  were  insolvent  at  the  dates 
of  said  documents." 

The  pursuers  pleaded — "  (1)  The  pursuers  be- 
ing in  right  of  the  assets  of  the  late  firm  of  George 
Smith  &  Company,  the  defenders  are  bound  to 
account  to  thsm  for  their  intromissions  with  the 
debts  assigned  to  them  as  aforesaid.  (2)  The 
pursuers  having  tendered  and  being  prepared  to 
consign  the  balance  due  to  the  defenders,  they 
are  entitled  to  have  the  said  book  debts,  so  far 
as  still  unpaid,  assigned  to  them." 

The  defenders  pleaded  —  "  (2)  The  defender 
Smyth,  being  assignee  for  value  of  the  accounts  in 
question,  was  legally  entitled  to  assign  the  same  to 
the  other  defender  without  challenge  on  the  part 
of  the  pursuers.  (3)  The  pursuers  having  de- 
clined to  pay  the  balance  of  the  defender  Smyth's 
claims,  the  latter  was  in  no  way  bound  to  trans- 
fer the  assigned  accounts  to  the  pursuers.  (4) 
The  defender  having  always  been  ready  and  -wil- 
ling to  account  for  the  sums  received  under  the  as- 
signations in  question,  the  prayer  of  the  petition 
craving  for  an  accounting  should  not-be  granted." 

Upon  20th  July  1888  the  Sheriff-Substitute 
(Less)  found  that  the  pursuers  had  no  title  to 
sue. 

'^Note. — Only  one  point  is  now  left  in  issue. 
The  pursuers  have  acquiesced  in  the  charges  for 
commission  which  are  made  by  the  defender 
Smyth,  and  having  regard  to  the  other  deliver- 
ances in  the  case,  the  only  question  on  the  merits 
that  requires  to  be  disposed  of  is  the  challenge  by 
the  pursuers  of  the  bill  for  £57,  15s.  Assuming 
that  that  bill  constituted  or  evidenced  a  debt  by 
the  company,  I  cannot  regard  the  three  assigna- 
tions that  were  granted  as  other  than  in  further 
security  of  it  and  of  the  advances  which  were 
made  at  the  time  in  cash.  So  far  as  regards 
these  advances  the  assignations  of  the  book-debts 
of  the  firm  are  good.  But  as  regards  the  bill  they 
are,  I  think,  open  to  challenge.  It  is  plain  that 
they  were  not  a  payment  of  the  debt  contained  in 
the  bill.  They  bear  to  be  only  in  secnrity  of  it, 
and  as  the  debts  included  in  each  assignation 
largely  exceeded  the  snms  for  which  they  were 
assigned  it  is  plain  that  these  assignations  were 
matters  which  are  struck  at  by  the  Act  of  1696. 

"  But,  then,  have  the  pursuers  a  title  which 
authorises  them  to  found  a  ohallenge  on  that  Act? 
The  statute  did  not  restrict  the  remedy  it  granted 
to  prior  creditors,  but  an  unfortunate  coarse  of 
decisions  so  consistently  interpreted  it  as  having 
that  implication  that  the  matter  must  be  accepted 
as  beynnd  question.  Now,  there  is  no  proof  that 
the  pursuers,  or  either  of  them,  are  creditors 
prior  to  Mr  Smyth.  They  may  be,  but  it  is  not 
shown  that  they  are.  The  llth  section  of  the 
Bankruptcy  Act  of  1856  gives  a  trustee  in  bank- 
ruptcy such  right  of  challenge.  No  trustee, 
however,  was  appointed  here,  beoanae  the  bank- 
mpts'  estates  were  wound  np  nnder  deed  of 
arrangement.  The  section  which  authorises  such 
settlement  provides  '  that  the  sequestration  shall 
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reoeive  fall  effect  in  80  f ar  aa  may  be  neoessary 
for  the  purpose  of  preventing  challenge  or  setting 
aside  preferences  aver  the  estate'  (section  38). 
The  parsaers  coniend  that  the  effect  of  this 
proviio  is  to  aathonse  challenges  to  be  made  of 
preferences,  although  lot  by  the  trustee.  Accept- 
ing that  as  a  fair  interfretation  of  the  provito  in 
qnestion,  does  that  olacse  confer  on  the  parsaers, 
or  either  of  them,  the  right  of  challenge?  As 
regards  the  bankrupts  themselves,  it  is  required 
a3  a  condition  of  such  title  to  challenge  that  they 
shall  have  been  re-invested  in  their  estates,  that 
they  shall  have  obtained  a  special  assignation  of 
such  right  to  challenge  from  the  creditors,  and 
that  notice  shall  have  been  given  to  tbe  creditor 
whose  preference  is  to  be  challenged  so  that  he 
may  have  the  opportunity  of  stating  his  views  in 
regard  to  the  propriety  of  the  resolution  of  the 
creditors  to  authorise  such  challenge.  It  seems 
to  me  that  the  deed  of  arrangement  founded  on 
by  the  pntsners  confers  no  such  right  upon  the 
bankrupts.  Mr  Ooudy  remarks  (p.  385;  that  the 
bankrupt  must  stipulate  for  an  express  assigna- 
tion of  the  right  of  cballeage,  and  not  make  a 
mere  vague  reservation  of  it.  Now,  I  fail  to  find 
in  the  deed  of  arrangement  anything  approaching 
to  an  express  assignation  of  the  right  of  challenge. 
And  it  is  not  alleged  that  any  notice  was  given  to 
Hr  Smyth.  Indeed,  on  the  assumption  that  the 
deed  does  contain  an  assignation  of  authority  to 
challenge,  it  leaves  it  qnite  nnoertain  whether 
that  right  is  with  tbe  bankrupt  firm  or  Mr  Millar. 
It  seems  to  me,  however,  that  the  deed  contains 
no  such  assignation,  but  simply  transfers  the 
estate  as  it  then  stood. 

"But  it  is  urged  that  Mr  Millar  by  his  pnr- 
cbase  of  the  estate  took  the  position  and  received 
the  rights  which  the  trustee  would  have  got.  But 
if  the  trustee  bad  been  appointed  and  thereafter 
relieved  of  his  office,  and  the  bankrupts  been  re- 
invested, as  has  been  the  case  here,  he  would 
have  lost  his  title  to  challenge  without  having 
transferred  it  to  the  bankrupts.  Therefore  even 
on  this  line  of  argument  Mr  Millar  seems  to  me 
to  have  no  title  to  sue.  And  if  the  bankruptcy 
estate  had  been  bought  by  various  parties  in 
portions,  difBoulty  might  and  probably  would 
have  arisen  as  to  where  such  right  to  sne  lay.  I 
am  disposed  therefore  to  hold  that  the  mere  pur- 
chase of  the  estate,  with  tbe  goodwill  of  the 
bankrupt's  business  and  the  right  to  use  their 
name,  does  not  in  itself  snffice  to  constitate  a 
right  to  challenge  preferences  in  favour  of  such 
purchaser,  and  that  without  special  assignation  of 
such  right  he  has  no  title  to  challenge  prefer- 
ences, and  that  snch  assignation  or  its  equivalent 
is  awanting  here.  As  the  point,  however,  is  one 
of  some  delicacy  as  well  as  novelty,  I  am  willing 
that  the  pursuers  should  bring  this  judgment 
under  review,  if  so  advised. " 

The  pursuers  appealed,  and  argued — The  real 
question  here  was,  whetherwhen  in  aseqnestration 
a  deed  of  arrangement  had  been  entered  into,  and 
the  purchaser  of  the  bankrupt  estate  wished  to 
reduce  aa  illegal  preference,  it  was  necessary  that 
the  power  of  challenge  should  be  specially  con- 
veyed to  him  in  the  deed  ?  It  was  admitted  that 
under  a  composition  contract  it  was  necessary 
that  a  special  assignation  should  be  granted,  and 
notice  given  to  the  creditor  that  such  a  challenge 
was  to  be  brought,  but  that  was  not  necessary 
andei  a  deed  of  arrangement.      The  clause  of 


retrocession  in  the  deed  was  purely  for  convey- 
ancing purposes  ;  to  enable  the  bankrupt  firm  to 
give  Millar  a  feudal  title  to  tbe  heritable  subjects, 
so  that  that  did  not  affect  its  real  charucter.  The 
Bankruptcy  Statute  18.56,  section  88,  which  pro- 
vides for  a  deed  of  arrangement,  enacts  further — 
'*  Provided  always,  that  tbe  sequestration  shall 
receive  full  effect  in  so  far  as  may  be  necessary 
foi:  the  purpose  of  preventing,  challenging,  or 
setting  aside  preferences  over  the  estate."  It 
must  therefore  be  taken  that  the  right  of  the 
creditors  to  reduce  illegal  preferences  had  been 
assigned  to  the  pursuer  Millar,  although  there 
was  no  special  assignation.  The  three  assigna- 
tions in  May  had  been  granted  within  sixty  days 
of  bankruptcy,  and  tberefore  constituted  an 
illegal  preference  so  far  as  related  to  the  bill  of 
£57,  15s.,  because  that  was  a  prior  debt  dne  by 
Menzies  as  an  individual.  If  Millar  had  been 
a  trustee  in  bankruptcy  he  would  have  been 
able  to  reduce  this  preference  without  any  assigna- 
tion, and  although  the  sequestration  bad  not  been 
carried  through  to  the  extent  of  appointing  a 
trustee,  Millar  had  taken  his  place  as  repre- 
senting the  creditors — Douglas,  MiteheU,  &  Com- 
pany V.  Hunter,  NexnciU,  <£  Company,  July  14, 
1859,  21  D.  1802 ;  Bell's  Comm.  ii.  458. 

The  defenders  argued — The  transaction  was  not 
struck  at  by  tbe  Act  1696.  Upon  the  6th  May 
1887  the  defender  Smyth  granted  a  loan  to 
the  firm  of  Qeorge  Smith  it,  Company  of  £830. 
He  then  handed  back  tbe  bill  for  £57,  158.  which 
was  current,  and  received  an  assignation  to  the 
book-debts  for  the  whole  sum  of  £387,  15s.; 
there  was  no  distinction  between  the  two  snms, 
they  were  msde  one  debt  under  this  new  arrange- 
ment. The  creditors  had  not  by  implication 
assigned  their  right  to  challenge  preferences  to 
the  pursuer  Millar  as  the  purchaser  of  tbe  bank- 
rupt estate  of  Qeorge  Smith  ifcSon.  All  that  was 
assigned  to  the  pursuer  were  the  creditors'  rights 
in  the  bankrupt  estate,  but  tbe  power  to  challenge 
preferences  was  no  part  of  tbe  bankrupt's  estate; 
it  was  a  special  and  peculiar  right  in  the  creditors 
and  tbe  trustee  in  bankruptcy  as  acting  for  the 
creditors.  If  it  were  intended  that  this  right  was 
to  be  transferred  to  a  person  other  than  a  trustee 
for  the  creditors,  who  endeavoured  to  get  as  much 
out  of  the  estate  as  possible  for  himself,  that 
intention  must  be  shown  by  a  special  assignation. 
The  38th  section  had  no  bearing  here,  as  it  was 
intended  to  meet  the  case  where  tbe  creditors 
desired  to  keep  up  the  seqnestration  for  the  pur- 
pose of  challenging  preferences. 

At  advising — 

LoBD  TovMO — This  case  raises  a  question 
which  is  not  without  interest,  although  in  my 
view  it  is  not  attended  with  much  difficulty.  In 
May  1887  Messrs  George  Smith  &  Company  re- 
quired an  advance  of  £330.  They  applied  for 
accommodation  to  Mr  Farries  Smyth,  who  held 
their  bill,  granted  sometime  previously,  for  £57, 
and  tbe  agreement  come  to  was  that  he  should 
advance  the  sum  of  £330  to  them  and  give  up 
the  bill  for  £57  upon  receiving  security  in  the 
shape  of  an  assignation  to  their  book  debts,  en- 
titling him  to  uplift  these  debts  to  the  extent  of 
£387,  Is.  9d.,  the  £57  for  which  they  were  al- 
ready indebted  to  him  under  the  bill,  and  £330 
which  they  received  from  him  on  the  spot 
Shortly  afterwards  Oeorge  Smith  i  Company  be- 
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oame  bankrupt,  and  their  estates  were  seques- 
trated, bat  before  a  trustee  was  appointed,  an 
arrangement  was  come  to  whereby  the  creditors 
transferred  the  bankrupt  estates,  inclnding  of 
coarse  the  book  debts,  to  Mr  Gavin  Bell  Millar 
for  the  price  of  £6500,  and  they  arranged  among 
themselves  to  divide  that  sum,  which  thus  repre- 
sented the  bankrupt  estate.  There  is  no  doubt 
of  the  validity  of  such  an  arrangement,  and  Millar 
I  presume  knew — we  must  at  anyrate  take  the 
case  upon  the  footing  that  he  knew— that  the 
book  debts  had  been  already  pledged  to  Smyth 
for  the  sum  of  £387.  As  the  purchaser  of  the 
bankrupt  estate,  Millar  was  entitled  to  call  on 
Smyth  to  account  for  the  book  debts,  and  accord- 
ingly he  has  brought  the  present  action,  which 
is  in  substance  an  action  of  accounting  against 
Smith.  In  this  action  Smyth  debits  himself 
with  the  amount  of  the  book  debts  which 
he  has  ingathered,  and  he  credits  himself  with 
the  sum  of  £387.  Millar  admits  the  correct- 
ness of  this  accounting  except  as  regards  £67, 
but  he  disputes  Smyth's  right  to  take  credit 
for  this  sum,  on  the  ground  that  it  represents  the 
amount  of  a  bill  which  was  current  within  sixty 
days  of  Qeorge  Smith  k.  Company's  sequestration, 
and  is  consequently  struck  at  by  the  Act  1696. 

Now,  I  think  it  more  than  doubtful  whether 
if  this  transaction  had  been  challenged  by  some 
one  entitled  to  challenge  it — by  the  trustee  in 
the  sequestration,  if  there  had  been  one,  or  by 
prior  creditors — it  would  have  been  set  aside  as 
involving  an  illegal  preference  under  the  Act 
1696.  The  inclination  of  my  opinion  is  that  it  is 
not.  It  would,  I  think,  have  been  quite  legiti- 
mate, according  to  the  principles  fixed  by  a 
series  of  decisions,  for  Smyth  to  say — "Give  me 
a  bill  not  only  for  the  £330  which  I  am  now  ad- 
vancing, but  also  for  the  £67  which  you  also  owe 
me,  and  let  me  have  an  assignation  of  your  book 
debts  in  security  of  the  whole  £387."  I  think 
that  that  assignation  would  not  have  been  chal- 
lengeable under  the  Act,  even  at  the  instance 
of  a  trustee  acting  for  prior  creditors,  assuming 
that  there  are  prior  creditors. 

That  I  think  would  have  been  sufficient  for 
the  determination  of  the  case;  but  passing  by 
that,  and  asaaming  that  this  assignation  would 
have  been  ohallengeable  at  the  instance  of  prior 
creditors  to  the  extent  of  £67  out  of  £887,  the 
question  remains — Did  they  convey  that  right  of 
challenge  to  Millar  under  the  arrangement  by 
which  they  transferred  the  bankrupt  estate  to 
him  for  £6500  ?  Now  I  am  of  opinion  that  while 
the  parties  might  have  contracted  as  they  pleased 
expressly  about  that  right,  an  assignation  of  it 
in  favour  of  Millar  is  not  to  be  raised  up  by  im- 
plication. Such  an  assignation  could  be  exer- 
cised only  to  the  prejudice  of  the  general  body 
of  creditors,  and  it  is  not  to  be  presumed  that 
they  intended  to  transfer  a  right  which  cbnid  be 
exercised  to  their  own  prejudice.  In  the  absence 
of  express  stipulation  I  think  the  contrary  is  to  be 
presumed,  and  rs  there  is  no  such  express  Mtipu- 
lation  here  I  am  of  opinion  that  Millar  has  no 
title  to  chnllenge  the  conveyance  of  the  book 
debts  to  Smyth  to  any  extent. 

I  am  not  much  moved  by  the  argument  on 
which  Mr  Asher  mainly  relied,  founded  on  the 
words  at  the  end  of  the  38th  section  of  the  Bank- 
ruptcy Act.  I  think  the  purpose  of  these  words 
plainly  is,  where  creditors  agree  to  terminate  the 


sequestration  and  have  their  oUms  satisfied  by 
some  other  machinery,  to  provide  that  the 
sequestration  shall  navertheleis  continue  to  the 
effect  of  cutting  down  illegal  preferences ;  bat  I 
think  that  has  no  bearing  on  the  question  now 
before  us. 

I  am  of  opinion  therefore,  in  the  first  place, 
that  this  assignation  is  not  challengable  either  in 
whole  or  in  part  at  the  instance  of  anyone,  and, 
secondly,  if  I  thought  the  right  of  challenge  ex- 
isted at  all,  I  think  it  belongs  to  the  creditors 
alone  in  virtae  of  a  pecn'iar  and  exoepiional  law, 
and  is  not  presumed  to  Lave  been  transferred  by 
them  under  sncb  an  assignation  as  we  have  here, 
I  should  also  wish  to  say  that  if  I  had  thought 
otherwise — that  the  right  of  ohsUenge  had  been 
transferred  to  Millar — I  shoald  have  felt  unable 
to  decide  that  question  in  the  absence  of  the 
creditors. 

LoBD  BunatBFDBD  Clabe — Upon  the  qaeation 
whether  this  assignation  of  the  book-debts  could 
have  been  reduced  by  anyone  having  a  proper  title 
to  do  so,  I  desire  to  give  no  opinion.  I  think  it 
is  a  question  of  difficulty. 

Upon  the  question  whether  under  the  deed  of 
arrangement  with  the  creditors  Millar  has  a  right 
to  reduce  the  assignation  under  the  Act  1696,  I 
am  of  opinion  that  he  has  no  such  right.  If  he 
possessed  such  a  right  he  could  use  it  only  to  the 
prejudice  of  his  cedents,  and  we  are  not  entitled 
to  presume  that  the  cedents  intended  to  convey  a 
right  which  could  be  used  only  to  their  prejudice. 

I  am  also  of  yoar  Lordship's  opinion  that  if  we 
had  taken  another  view  we  could  not  have  decided 
the  question  in  the  absence  of  the  creditors. 

Ijokd  Lxa — I  am  of  the  same  opinion.  I  only 
wish  to  say  that  I  do  not  understand  your  Lord- 
ships to  dedde  the  qaestion  of  the  validity  of  the 
assignation,  bat  only  that  of  the  title  to  sue. 

liOBD  Yotnco — The  case  may  be  decided  on 
either  grotmd.     I  decide  it  on  both. 

The  liOBD  J0STICZ-C1.XBK  was  absent. 

The  Court  pronounced  this  interlocutor — 

"  Becal  the  interlooator  of  the  Sheriff- 
Substitute  appealed  against:  Find  that  on 
6th  May  1887  Messrs  George  Smith  k,  Com- 
pany and  David  Prentice  Menziea  and 
George  Whitehall,  the  partners  of  the  com- 
pany, in  consideration  of  a  sum  of  £330 
advanced  to  them  by  the  defender  Hn^ih 
Farries  Smylh,  and  of  a  bill  dated  31st 
March  1887  for  £57,  15s.  granted  by  them 
to  him,  assigned  to  him  certain  book  debts 
in  security  of  the  said  advance  and  bill : 
Find  that  on  20th  and  23rd  May  1887  the 
said  George  Smith  &  Company  granted  to 
the  said  Hugh  Farries  Smyth  assignations  of 
certain  other  book  debts  in  secarity,  inter 
aUa,  of  any  deficit  there  might  be  on  the 
assignation  of  6tb  May  1887  :  Find  that  by 
deed  of  arrangement  the  seqnestration  of 
the  said  George  Smith  &  Company,  which 
was  awarded  on  26th  May  1877,  wa<:*brongbt 
to  an  end,  and  George  Smith  A  Company 
were  re-invei-ted  in  their  estates  :  Find  that 
by  the  said  deed  of  arrangement  the  pursuer 
Gavin  Bell  Millar  became  purchaser  of  the 
whole  estate,  property,  and  aasets  oonstitnt- 
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ing  the  seqaestrated  estate  of  George  Smith 
k  Company  as  they  then  stood :  Find  that 
the  ohaUenge  of  the  said  assignationa  by  the 
panaer  has  been  departed  from  by  them, 
except  as  regards  the  said  bill  for  £57,  15s.  : 
Find  that  by  said  deed  of  arrangement  no 
special  authority  was  giyen  to  the  pursuers, 
or  either  of  them,  to  challenge  any  prefer- 
ences that  may  iuiTe  been  granted  by  the 
bankrupt :  Find  in  law  that  the  ptursners 
have  no  title  to  challenge  the  said  assigna- 
tion in  respect  of  the  said  bill :  Find  that 
the  parsners  are  entitled  to  an  assignation 
of  the  book  debts  enumerated  in  the  said 
assignations  of  6th,  20th,  and  23rd  May 
1887,  so  far  as  these  are  unpaid,  upon  pay- 
ment to  the  defender  Darid  Prentice 
Menzies  of  the  balance  of  the  sums  dne  to 
him,  and  interest  thereon  at  5  per  cent, 
from  3rd  May  1888  to  the  date  of  payment : 
Grant  warrant  to  the  Sheriff-Olerk  of  Lanark- 
shire at  Glasgow  to  pay  to  the  pursuer  Gavin 
Bell  Millar  the  sum  of  £132,  2s.  lOd.,  the 
amount  consigned  on  18th  May  1888,  and 
that  upon  production  of  a  certified  copy  of 
this  interlocutor:  Quoad  ulXra  dismiss  the 
action,"  &o. 

Oonnsel  for  the  Appellant— Aeher,  Q.C.— Ure. 
Agents— Dore  &  Lockbart,  S.S.C. 

Counsel  for  the  Bespondents— Gondy.    Agents 
—  J.  W.  &  J.  Mackenzie,  W.S. 


Friday,  February  1. 

FIRST     DIVISION. 

[Lord  Trayner,  Ordinary. 
8TKBL  COMPACT  OF  SCOTLAND  V.  TAMCRED, 
ARROL,  &  COMPANY. 
(^Anle,  Tol.   xxT.,  p.    178.) 

C<mtraet—Conitruetwn—Word$  of  Estimate  or 
Expectancy. 

A  company  contracted  to  supply  "the 
whole  of  the  steel  required"  by  the  contractor 
for  the  Forth  Bridge,  less  12,000  tons  of 
plates,  at  certain  prices.  The  general  cou> 
ditions  appended  to  the  contract  contained 
the  following  clause — "The  estimated  quan- 
tity of  the  steel  we  understand  to  be  30,000 
tons,  more  or  less."  From  the  specification 
attached  to  the  contract  for  the  construction 
of  the  bridge,  to  which  the  above  contract 
referred,  it  appeared  tbat  the  part  of  the 
bridge  for  which  in  the  contemplation  of 
the  parties  the  steel  was  required  was  the 
superetrncture  of  the  four  main  spans. 

In  an  action  by  the  company  against  the 
contractor  for  damages  on  account  of  breach 
of  contract — held  that  the  pursuers  were 
entitled  to  supply  the  whole  steel  required 
for  the  construction  of  the  superstructure  of 
the  fool  main  spans,  in  respect  tbat  the 
estimate  of  "  30,000  tons,  more  or  less,"  was 
merely  a  guide  to  the  parties  as  to  the  amount 
which  would  probably  be  required,  and  did 
not  in  any  way  limit  the  legal  obligation  under 
the  contract. 

TOL.  ZXTI. 


This  was  an  action  at  the  instance  of  the  Steel 
Company  of  Scotland  (Limited)  against  Messrs 
Tanored,  Arrol,  &  Company,  the  contractors  for 
the  construction  of  the  Forth  Bridge,  to  have  it 
f onnd  and  declared  ' '  that  the  pursuers  are 
entitled  to  supply,  and  that  the  defenders  are 
bound  to  take  from  the  pursuers,  the  whole  of  the 
steel  required  in  the  construction  of  the  Forth 
Bridge  at  present  being  constructed  at  Queens- 
ferry,  and  that  at  the  prices  and  subject  to  the 
terms  and  conditions  contained  in  offer  by  the 
pursuers,  dated  27th  February,  and  acceptance 
thereof  by  the  defenders,  dated  7th  March  1888, 
and  the  defenders  ought  and  should  be  decerned 
and  ordained  to  make  payment  to  the  pursuers 
of  the  sum  of  £100,00>0  sterling,  or  such  other 
sum  as  shall  be  ascertained  in  the  process  to 
follow  hereon  as  the  damages  due  to  the  pur- 
suers in  respect  of  the  defenders  having  supplied 
themselves  elsewhere  with  steel  needed  for  the 
construction  of  the  said  bridge." 

In  their  offer  the  pursuers  wrote — "  We  hereby 
offer  to  supply  the  whole  of  the  steel  required  by 
you  for  the  Forth  Bridge,  less  12,000  tons  of 
plates,  subject  to  the  terms  and  conditions  herein 
contained,  at  the  foUowng  prices,  viz. — Steel 
plates,  per  ton,  £1 0 ;  angles,  £8, 10s. ;  tees,  up  to 
12  united  inches,  £8,  lOs. ;  tees,  12  in.  by  6^  in. 
by  1  in.,  £12 ;  channels,  10 in.  by  3  in.,  £10,  lOs. ; 
channels,  12  in.  by  4  in.,  or  14  in.  by  8  in.,  £14; 
flats,  £8,  lOs.;  rivet  bars,  £9,  10s."  The  offer 
contained  the  following  clause — "  The  estimated 
quantity  of  steel  we  understand  to  be  30,000 
tons,  more  or  leas. " 

The  defenders  accepted  the  offer  in  the  terms 
in  which  it  was  made.  The  offer  and  acceptance 
were  subject  to  the  following  general  conditions, 
which  are  here  given  as  appended  to  the  accept- 
ance—  "  General  Gomlitiont. 

"  The  work  and  material  herein  described  or 
referred  to  is  to  be  executed  and  supplied  in  strict 
accordance  with  the  specification  attached  to  our 
contract  for  the  construction  of  the  Forth  Bridge, 
and  to  the  entire  satisfaction  in  all  respects  of 
the  engineer  for  the  time  being  of  the  Forth 
Bridge  Bailway  Company,  who  shall  have  fall 
liberty  at  all  times  to  inspect  in  person  or  by 
deputy  the  entire  process  of  manufacture,  and 
to  reject  any  of  the  material  or  portions  of  the 
work  whidi  in  his  judgment  are  inferior  or  un- 
satisfactory, or  not  in  accordance  with  the  said 
specification,  and  his  decision  is  to  be  final  and 
conclusive.  You  will  provide  at  your  own  cost  all 
requisite  apparatus  and  labour  for  the  purpose  of 
testing  the  steel.  No  part  of  the  work  will  be 
considered  as  being  in  accordance  with  the  con- 
tract until  tbe  engineer  or  bis  deputy  shall  have 
given  his  certificate  in  writing  that  it  is  satis- 
factory, bat  if  the  same  be  afterwards  found  to 
be  defective,  or  not  in  accordance  with  the  con- 
tract, it  may,  notwithstanding  such  certificate,  be 
liable  to  rejection  at  our  works.  You  agree  at 
your  own  cost  and  charge  to  satisfy  all  royalties 
or  claims  in  respect  of  any  patent  rights  affecting 
any  part  of  tbe  works.  Upon  the  first  day  of 
each  month  yon  shall  render  us  an  accoant  of  the 
material  delivered  during  the  preceding  month, 
and  the  amount  found  due  by  us  thereon  is  to  be 
paid  by  us  to  you  in  cash  on  or  before  the  first 
Tuesday  of  the  following  month.  We  are  to  have 
the  power  to  cancel  this  contract  should  oar  con- 
tract for  the  erection  of  the  bridge  be  from  any 
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oanse  determined,  as  proTided  in  oni  ptiaoipal 
contract  with  the  company,  npon  the  condition 
that  ve  give  you  three  calendar  months'  previous 
notice  in  writing,  and  supply  yoa  with  apecifloa- 
tions  for  those  three  months  to  keep  you  fairly 
employed  for  that  time,  and  npon  the  fnrther 
condition  that  we  will  pay  to  you  the  contract 
price  for  all  steel  you  may  complete  according  to 
specification  at  or  before  the  expiry  of  such  notice, 
whether  the  steel  be  delivered  or  not  within  that 
time.  Farther,  we  nnderttJce  to  pay  yon  the 
amonnt  of  loss  (if  any)  you  may  sustain  by 
the  cancelment  of  yonr  contract  or  materials 
(pig  iron,  ores,  *c.)  which  you  may  have  pur- 
chased before  notice  as  against  this  contract.  This 
loss  (if  any)  to  be  the  difference  on  the  last  day 
of  the  said  three  months  between  the  actual  cost 
(delivered  at  your  works)  of  such  materials  to 
yon,  including  interest  on  price  at  6  per  cent. 

per  annum,  and  their  then  market  value 

The  steel  to  be  mannfactnred  at  the  works  of  the 
Steel  Company  of  Scotland  (Limited),  and  de- 
liveries are  to  be  made  at  such  times  and  in  snoh 
quantities  as  we  may  from  time  to  time  require, 
and  to  extend  over  four  years,  unless  otherwise 
specially  agreed,  or  unless  the  contract  be  can- 
celled as  already  provided,  it  being  understood 
that  we  will  furnish  specifications  so  that  deliveries 
•hall  beaa  nearly  as  possible  made  in  equal  monthly 
quantities  over  the  period  named.  The  estimated 
quantity  of  steel  we  understand  to  be  30,000  tons, 
more  or  less. " 

In  the  specification  attached  to  the  contract  for 
the  oenstruction  of  the  Forth  Bridge  there  were 
the  following  references  to  the  steel  which  would 
be  required — 

"/rod  Work  in  Caittotu. 

"61.  .  .  .  The  cutting  edge  of  the  caissons 
will  be  formed  of  steel  plates,  or  of  a  cast  steel 
curb,  as  may  be  determined  by  the  engineer." 

' '  Superttrueture  • 

"  64.  The  contract  sum  must  be  based  upon 
the  assumption  that  the  saperstructure  will  in- 
dude  42,000  tons  of  steel  work  in  main  spans, 
and  20  tons  of  cast  steel  in  bed  plates  and 
sundries,  3000  tons  of  wrought  iron  in  approach 
viaduct,  200  tons  of  cast  iron  work  in  bed  plates 
of  approach  viaduct  and  sundries,  2000  tons  of 
old  iron  to  weight  ends  of  cantilevers,  1^  miles 
of  permanent  way  for  doable  line,  with  expansion 
joints  complete,  and  asphalted  side  walks  with 
hand  rails,  as  shown  on  the  drawings,  and  any 
alterations  or  omissions  in  or  additions  to  the 
above  quantities  will  be  estimated  at  schedule 
rates,  and  be  added  to  or  deducted  from  the  con- 
tract sum  as  the  case  may  be. " 
"Steel  Work. 

"  70.  The  whole  of  the  metal  in  the  main  spans 
will  be  steel,  of  a  make  specially  approved  of  by 
the  engineer,  and  no  wrought  or  cast  iron  will 
be  used  unless  hereafter  ordered  by  the  engi- 
neer." 

The  pursuers  averred — "The  defenders  have 
been  supplying  themselves  with  steel  for  the  pur- 
pose of  being  used  in  the  construction  of  the  said 
bridge  from  other  sources  over  and  above  the 
said  excepted  amount  of  12,000  tons,  as  to  which 
no  qaestion  is  raised.  This  they  have  been 
doing  at  prices  considerably  under  the  contract 
prices  above  mentioned." 

In  their  statement  of  facts  the  defenders  main- 


tained that  the  oon tract  was  (or  "  80,000  tons  of 
steel,  more  or  less,"  and  averred  as  follows — 
(Stat.  4)  "By  the  custom  and  practice  of  the 
iron  and  steel  trade  in  Glasgow  as  well  as  else- 
where, a  contract  for  the  supply  of  a  quantity  of 
manufactured  iron  or  steel,  in  which  the  quantity 
to  be  supplied  is  described  in  general  terms  and 
not  definitely  fixed,  but  which  has  a  clause  ex- 
pressing the  estimated  quantity  to  be  delivered 
and  taken  under  said  contract,  is  regarded  and 
held  to  be  a  contract  only  for  the  estimated 
quantity  so  expressed.  According  to  the  said 
custom  and  practice,  the  contract  libelled  is  a 
contract  for  30,000  tons  of  steel,  more  or  less. 
The  words  '  more  or  less '  in  said  contract  are  by 
the  said  custom  and  practice  understood  to  mean, 
and  were  intended  by  the  parties  to  mean,  that 
the  quantity  delivered  should  not  exceed  or  fall 
short  of  the  estimated  quantity  by  more  than  6 
per  cent.  The  parties  have,  since  the  contract 
was  made  between  them,  act^d  on  the  footing 
\hat  if  the  defenders  took  80,000  tons  of  steel 
from  the  pursuers,  they  might  get  any  extras  else- 
where as  not  being  within  the  contract  of  the 
parties.  The  pursuers  have  consistently  read  the 
contract  between  them  and  the  defenders  in  the 
way  contended  for  by  the  latter,  and  when  the 
present  questions  arose  they  endeavoured  to  get 
the  defenders  to  amplify  the  contract  on  the 
allegation  that  there  was  an  agreement,  subse- 
quent  to  that  now  founded  on,  to  take  all  extra 
steel  from  them  however  much  it  might  exceed 
30,000  tons."  (Slat.  5)  "In  particular,  the  con- 
tract founded  on  embraced,  inter  aiia,  steel  rivet 
bars.  These  were  specified  with  the  view  to  the 
defenders  manufactaring  the  rivets  tbemselves  at 
the  Forth  Bridge  works,  but  they  subsequently 
found  that  it  would  be  more  convenient  to  bay 
them  in  a  manufactured  form.  They  accor- 
dingly, on  or  about  12th  September  1884,  ordered 
700  tons  of  steel  rivets  from  the  Clyde  Rivet 
Works,*providiug  in  their  contract  that  the  steel 
should  be  obtained  from  one  of  two  makers,  viz. , 
the  pursuers,  or  D.  Colville  A  Sons,  Motherwell. 
The  Clyde  Rivet  Company  accordingly  pnrcbased 
steel  for  making  said  rivets  from  the  pursuers  at 
the  market  rate  then  current,  which  was  much 
lower  than  the  rate  in  said  contract.  This  steel 
was  tested  at  the  pursuers'  works  on  behalf  of 
the  defenders,  and  the  pnrsners  were  well  aware 
that  the  rivets  to  be  made  from  it  were  for  nse  at 
the  Forth  Bridge.  The  pursuers'  manager  at 
first  objected  to  what  was  being  done,  on  the 
ground  that  this  steel  fell  within  the  contract  in 
question.  The  defenders,  however,  informed 
the  pursuers  that  80,000  tons  of  steel  would  be 
taken  under  the  contract,  and  that  being  sp,  that 
the  contract  would  be  satisfied.  This  view  was 
acquiesced  in  by  the  pursuers,  and  the  steel  was 
sold  to  the  Clyde  Rivet  Company  as  before  men- 
tioned. Subsequently  the  following  additional 
quantities  of  steel  were  purchased  by  the  defen- 
ders from  the  Clyde  Bivet  Works  Company,  vil.  — 
March  25, 1 886, 500  tons  at  £6,  &s. ,  less  5  per  cent.; 
January  24,  1887,  260  tons  at  £6,  10s.  less  5  per 
cent.  All  the  said  steel  was  purchased  fay  the 
Clyde  Bivet  Works  Company  from  the  pursuers, 
who  were  quite  aware  that  it  was  intended  for  use 
in  the  construction  of  the  Forth  Bridge  Bail- 
way.  The  steel  was  tested  at  pursuers'  works  on 
behalf  of  the  defenders. "  -  (Stat.  6)  "  Again  in 
April  1886  the  defenders  required  1000  tons  of 
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steel  to  be  used  first  for  temporarj  purposes,  and 
afterwards  to  be  nsed  in  the  oonstrnotion  of  the 
Forth  Bridge,  The  pursners  were  invited  to 
tender  for  this,  and  they  thereupon  claimed  that 
it  fell  under  their  contract.  The  defenders 
again  explained  that  they  would  take  30,000  tons 
independently  of  the  said  1000,  and  that  the  pur- 
suers had  no  right  to  ask  anything  more  under 
the  contract.  This  view  was  acquiesced  in  by 
the  pursuers,  and  the  steel  was  supplied  at  the 
pursuers'  current  prices,  which  were  much  lower 
than  the  prices  in  the  contract  founded  on. 
(Stat.  ,7)  "Further,  the  caissons  for  the  Forth 
Bridge  were  originally  intended  to  be  made  en- 
tirely of  iron,  but  afterwards  the  engineer  of  the 
works  requested,  under  the  powers  given  him  in 
the  contract,  that  steel  shoes  should  be  used  for 
these  caissons.  For  this  purpose  500  tons  of 
steel  were  needed.  The  defenders  gave  this 
work  to  Arrol  Brothers  of  Glasgow,  who  bought 
the  steel  from  Neilson  Brothers,  Glasgow,  who 
again  bought  it  from  the  pursners,  who  were 
well  aware  that  it  was  required  for  the  Forth 
Bridge,  and  it  was  tested  on  behalf  of  the  defen- 
ders at  the  pursuers'  works,  but  nevertheless  the 
pursuers  supplied  it  at  their  current  prices, 
which  were  lower  than  the  prices  in  the  contract 
founded  on.  (Stat.  8)  "Farther,  the  approach 
viaduct  to  the  bridge,  according  to  the  original 
specifications  between  the  defenders  and  the 
Forth  Bridge  Bailway  Company,  was  to  be  made 
of  iron.  Xfter  the  date  of  the  pursners'  con- 
tract, steel  was  substituted  for  iron  by  the  engi- 
neer. The  defenders  sab-contracted  with  Messrs 
P.  St>  W.  M'Lellan,  Glasgow,  for  the  supply  of 
this  steeL  The  pursuers  supplied  it  without  de- 
mar  at  their  current  market  prices,  and  not 
nnder  the  contract  founded  on,  though  well 
aware  that  it  was  required  for  the  Forth  Bridge. 
Farther,  in  or  about  1884  there  was  a  discussion 
between  the  pursuers  and  defeudets  as  to  the 
torms  of  payment  and  delivery  of  the  said  steel, 
on  which  a  minute  of  the  pursuers'  directors  fol- 
lowed. In  said  minute  the  defenders  believe  and 
aver  that  there  is  a  proposal  to  the  effect  that  in 
respect  of  certain  alleged  concessions  made  by 
the  pnrsuers  in  regard  to  times  of  payment,  the 
defenders  should  give  the  pursuers  an  order  for 
stoel  in  excess  of  the  contract  quantity." 

In  answer  the  pursuers  averred  that  their 
manager  complained  to  Mr  Arrol  that  it  was  a 
breach  of  contract  to  get  the  steel  rivets  elsewhere, 
bat  Mr  Arrol  assured  him  it  was  a  small  matter, 
and  the  parsuers  did  not  press  it ;  that  the  1000 
tons  of  steel  supplied  by  the  pursuers  outside  the 
contract  were  ordered  and  supplied  expressly  for 
temporary  purposes,  and  not  for  the  permanent 
structure.  They  were  not  aware  that  the  500 
tons  of  steel  bought  from  them  by  the  Neilsons 
and  M'Lellans  was  for  work  which  fell  under  the 
contract,  and  that  consequently  they  did  not  at 
that  time  raise  action  against  the  defenders.  In 
1884  there  was  a  proposal  on  the  part  of  the 
defenders  for  extended  credit,  which  was  acceded 
to  and  acted  on.  There  having  been  some  dis- 
cussion as  to  the  meaning  of  the  contract,  the 
parsuers  made  it  a  condition  of  granting  the 
credit  asked,  that  the  defenders  should  accept 
that  view  of  the  contract  then  and  now  contended 
for  by  the  pursuers,  and  the  defenders  by  their 
partner  Mr  Arrol  agreed  to  this  condition. 

The  defenders  further  offered  to  take  82,000 


tons  of  steel  from  the  pnrsners  in  satisfaction  of 
their  contract. 

The  pursners  pleaded — "  (1)  The  pursners 
being  able  and  willing  to  supply  the  whole  of  Uie 
steel  required  for  the  construction  of  the  Forth 
Bridge  other  than  the  12,000  tons  excepted  as 
aforesaid,  the  defenders  are  bound  to  take  the 
same  from  the  pursuers  in  terms  of  the  contract 
constituted  by  said  offer  and  acceptance.  (2)  The 
defenders  having  committed  a  breach  of  said 
contract,  are  liable  in  damages  to  the  pursuers." 

The  defenders  pleaded— "(4)  The  declaratory 
conclusions  of  the  summons  being  inconsistent 
with  a  sound  construction  of  the  contract  of 
parties,  and  with  the  construction  put  upon  it  by 
both  parties  in  their  actings  under  the  same, 
ought  to  be  refused.  (6)  The  parsuers  are  de- 
barred by  their  own  actings  under  the  said  con- 
tract and  by  rei  interventug  from  maintaining  the 
declaratory  conclasions  of  the  summons.  (6)  On 
a  sound  constraction  of  the  contract  of  parties 
the  pursuers  were  not  thereby  bound  to  deliver 
to  the  defenders,  nor  the  defenders  to  take  from 
the  pursuers,  more  than  80,000  tons  of  steel, 
more  or  less,  for  use  in  the  oonstrnotion  of  the 
Forth  Bridge." 

Before  answer  the  defenders  were  allowed  a 
proof  of  their  averments  as  to  the  custom  and 
practice  of  the  steel  trade  (vide  ante,  vol.  xxv.,  p. 
178),.the  result  of  which  appears  sufficiently  from 
the  opinion  of  the  Jjord  Ordinary. 

'I.'be  following  minutes  of  meetings  of  the 
pursuers'  company  were  founded  on  by  the  de- 
fenders : — 

"  23nijSq><«»nS«r  1885.— MessrsTanored,  Arrol, 
&  Company  asked  that  the  company  accept  bills 
occasionally  in  payment  of  their  account  and  bear 
one-half  the  charge  of  discounting.  It  was  de- 
cided that  Mr  Kiley  wait  on  them  and  agree  to 
do  this,  provided  they  agree  to  give  us  the  order 
for  any  steel  they  may  require  over  onr  contract 
quantity,  and  at  our  contract  prices  for  the  Forth 
Bridge." 

"  7th  October  1885.  —  Mr  Eiley  reported  that 
he  had  seen  Messrs  Arrol  and  Philips,  of  Messrs 
Tancred,  Arrol,  &  Company,  and  had  arranged 
with  them  that  this  company  would,  when  desired 
by  their  firm,  draw  upon  them  in  payment  of 
their  acconnt,  and  only  one-half  of  the  costs  of 
discounting  to  be  charged.  In  consideration  of 
this  concession  these  gentlemen  agreed  that  our 
oontract  with  their  firm  should  be  taken  as  cover- 
ing the  whole  of  the  steel  required  for  the  com- 
pletion of  the  Forth  Bridge,  except  that  covered 
by  the  oontract  with  the  Landore  Siemens  Steel 
Company,  which  is  for  12,000  tons  plates.  Messrs 
Arrol  and  Philips  pledged  themselves  to  carry  out 
this  arrangement,  but  stated  that  they  did  not 
think  it  judicious  to  embody  it  in  a  formal  letter." 

The  Lord  Ordinary  (Teaynkb)  on  2nd  March 
1888  pronounced  this  interlocutor : — "Kepels  the 
fourth,  fifth,  sixth,  seventh,  and  eighth  pleas-in- 
law  for  the  defenders :  Finds  and  declares  that 
the  pursuers  are  entitled  to  supply,  and  that  the 
defenders  are  bound  to  take  from  the  pursuers, 
the  whole  of  the  steel  required  in  the  construction 
of  the  Forth  Bridge,  at  present  being  constructed 
at  Queensferry,  in  so  far  as  such  steel  is  or  may 
be  required  in  the  construction  of  the  fonr  main 
spans  of  said  bridge,  and  decerns ;  reserves  all 
questions  of  expenses ;  and  quoad  ultra  continues 
the  cause. " 
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<*  Opinion. — The  flrat  question  to  be  decided 
in  this  ease  is,  What  is  the  meaning  of  the  oon- 
traot  between  the  parties  whioh  was  constituted 
by  the  letters  of  offer  and  acceptance  set  forth 
upon  record  ?  The  pnrsners  maintain  that  that 
contract  is  to  be  read  literally  according  to  its 
expression,  and  that  it  binds  the  pnrsners  to 
provide  and  the  defenders  to  take  the  whole 
steel  required  by  the  defenders  for  the  oonstrao- 
tion  of  the  Forth  Bridge  at  the  prides  specified. 
On  the  other  hand,  the  defeaders  maintain  that 
the  contract  is  one  for  30,000  tons  of  steel,  more 
or  less,  but  not  a  contract  tor  the  whole  steel 
reqnired  for  the  bridge. 

' '  The  defenders  aver  that  according  to  the  cus- 
tom and  practice  of  the  steel  trade  '  a  contract  for 
the  snpply  of  a  quantity  of  manafactnred  iron  or 
steel,  in  which  the  quantity  to  be  supplied  is  de- 
scribed in  general  terms  and  not  definitely  fixed, 
bat  which  has  a  clanse  expressing  the  estimated 
quantity  to  be  delivered  and  taken  under  said 
oontrsct,  is  regarded  and  held  to  be  a  contract 
only  for  the  estimated  quantity  so  expressed. 
According  to  the  said  custom  and  practice  the 
contract  libelled  is  a  contract  for  80,000  tons  of 
steel,  more  or  less.'  When  this  case  was  debated 
before  me  in  the  Procedure  Boll,  I  allowed  the 
defenders  a  proof  of  this  averment  of  custom, 
reading  the  defenders'  statement  as  amounting 
to  this,  that  the  contract  was  framed  in  such  a 
manner  as  technically  to  express  (in  the  particular 
trade  referred  to)  a  contract  for  80,000  tons,  with 
a  certain  margin,  more  or  less.  The  Oonrt, 
however,  on  a  reclaiming-note  took  a  different 
view,  holding  that  there  was  nothing  technical 
about  the  contract  or  its  expression  requiring  or 
admitting  of  interpretation  by  proof  of  custom, 
and  accordingly  the  proof  (so  far)  which  I  had 
allowed  was  refused.  Dealing  therefore  now 
with  the  contract  as  one  in  no  way  techni<»d, 
and  one  which  is  to  be  enforced  according  to 
the  natural  and  ordinary  meaning  of  its  terms, 
I  have  no  hesitation  in  holding  that  it  binds  the 
defenders  to  take  from  the  pursuers  the  whole 
steel  required  for  the  construction  of  the  Forth 
Bridge,  'less  12,000  tons  of  plates '  ordered 
from  another  firm.  This  is  a  matter  which  does 
not  admit  of  any  argument,  it  is  simply  a  ques- 
tion of  what  the  contract  says,  and  its  words  do 
not  appear  to  me  to  have  more  than  one  mean- 
ing. 

"The  defenders,  however,  further  aver  that 
the  '  parties  have,  since  the  contract  was  made 
between  them,  acted  on  the  footing  that  if  the 
defenders  took  30,000  tons  of  steel  from  the 
pursuers  they  might  get  any  extras  elsewhere,  as 
not  being  within  the  contract  of  the  parties,'  and 
in  support  of  this  averment  the  defenders  conde- 
scend on  several  specific  transactions.  Of  this 
averment,  as  well  as  of  the  alleged  specific  trans- 
actions, a  proof  was  allowed,  and  has  now  been 
led,  with  the  result  that  in  my  opinion  the  de- 
fenders have  failed  to  establish  their  averment. 
The  directors  of  the  pursuers'  company  (so  far 
as  available  at  the  proof),  and  their  manager  and 
secretary,  distinctly  deny  that  they  ever  acted  in 
regard  to  the  contract  in  question  on  the  foot- 
ing averred  by  the  defenders,  and  the  several 
specific  transactions  are  explained  satisfactorily, 
and  in  such  a  way  as  to  show  that  they  were 
neither  known  to  nor  regarded  by  the  pursuers 
as  in  any  way  infringing  or  modifying  the  eon- 
tract. 


"A  word  or  two  in  regard  to  each  of  the 
specific  transactions  will  be  sufficient  to  indicate 
my  view  of  the  evidence  bearing  upon  each. 

"(1)  lu  1883  the  pursuers  supplied  8000  tons 
of  steel  to  Messrs  P.  <t  W.  M'liellan,  to  be  used 
by  them  in  the  construction  of  the  viaduct 
approaches  of  the  Forth  Bridge.  These  viadnot 
approaches  it  had  been  originally  intended  to 
form  of  wrought  iron,  but  it  was  afterwards 
determined  by  the  engineer  that  they  should  be 
constructed  of  steel.  P.  &  W.  M'Lellan  had 
made  a  contract  with  the  defenders  for  the  iron 
work,  and  their  contract  was  continued  after  the 
ohange  to  steel  had  been  resolved  upon.  The 
steel  obtained  by  them  from  the  pnrsners  was 
for  the  purposes  of  this  contract.  The  de- 
fenders rely  on  this  transaction  as  showing  that 
the  pursuers  did  not  read  their  contract  as  one 
for  the  'whole  steel  required  for  the  Forth 
Biidge,'  as  they  supplied  steel  to  P.  &  W. 
M'LeUiftn  in  the  knowledge  that  it  was  to  be 
used  in  the  construction  of  the  bridge.  The 
pursuers  explain  in  reply  that  they  did  not  re- 
gard the  viaduct  approaches  as  part  of  the 
'bridge,'  as  that  word  was  read  by  them  in  their 
contract.  They  regarded  the  bridge  as  the  four 
main  spans— nothing  else.  It  may  be  that  the 
contract  in  question,  strictly  read,  covers  the 
approach  viaducts,  and  that  the  pursuers  were 
wrong  in  law  in  giving  it  the  limited  oon- 
straction'  which  they  did.  They  do  not  now 
wish  to  depart  from  that  limited  constmotion 
rightly  or  wrongly  ;  it  is  the  view  they  have 
always  held,  and  they  are  willing  to  abide  by  it. 
If  they  are  right,  then  the  transaction  with  P. 
&  W.  M'Lelkn  has  no  bearing  upon  the  case,  but 
if  they  are  wrong  it  does  not  avail  the  defenders. 
For  if  Mr  Biley 's  explanation  is  an  honest  one  (as 
I  do  not  doubt  it  is),  their  supplying  steel  for 
what  was  believed  not  to  fall  within  the  pursuers' 
contract  could  not  be  regarded  as  a  departure  by 
them  from  their  contract  rights  as  understood 
by  them.  And  it  is  worthy  of  notice  that  in 
1883  no  question  had  arisen  between  the  parties 
as  to  the  meaning  of  their  contract.  But  the 
pursuers'  position  as  regards  their  contract  came 
out  very  distinctly  when  the  second  transaction 
took  place,  to  which  I  shall  now  refer. 

"(2)  In  1884  the  defenders  ordered  from 
the  Clyde  Bivet  Company  a  large  quantity  of 
steel  rivets.  The  Bivet  Company  applied  to  the 
pursuers  to  know  at  what  price  they  would  xnp- 
ply  the  necessary  steel  bars,  informing  the  pur- 
suers that  the  rivet  bars  were  '  for  Forth  Bridge 
contract. '  The  pursuers  at  once  communicated 
on  this  subject  with  the  defenders,  and  after- 
wards there  was  a  meeting  between  the  defender 
Mr  Arrol  and  the  manager  and  secretary  of  the 
pursuers'  company.  What  took  place  at  that 
meeting  appears  from  the  proof.  Mr  Arrol  says 
that  he  maintained  that  it  was  no  matter  to 
the  pursuers  where  he  got  his  rivet  bar* 
(although  they  formed  a  specific  item  in 
the  pursuers'  contract)  provided  he  took  from 
the  pursuers  the  'contract  quantity'  of  30,000 
tons  of  steel  in  all,  which  he  said  be  would  do. 
Mr  Biley  and  Mr  M'Lellan  say,  on  the  other 
hand,  that  30,000  tons,  as  'contract  quantity,' 
was  not  mentioned ;  that  Mr  Arrol  said  he  had 
ordered  rivets,  not  rivet  bars,  and  was  not  there- 
fore violating  the  contract;  .that  his  partner* 
wished  rivets  ordered  and  not  rivet  bars,  and 
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that  the  pnrsners  should  let  the  matter  pass  as 
there  would  more  steel  be  required  than  was  origin- 
ally expected,  which  woold  fall  to  be  snpplied 
by  the  pursuers  nnder  their  oontraot.  This 
meeting,  and  what  took  place  at  it,  haring  been 
reported  to  the  directors  of  the  parsners'  com- 
pany, it  was  agreed  that  they  should  waive  their 
rights  in  reference  to  the  rivet  bars  in  order  to 
get  on  smoothly  with  Mr  Arrol. 

"  I  do  not  hesitate  to  aooept,  in  this  conflict  of 
evidence  the  statements  of  Mr  Biley  and  Mr 
M'Lennan  rather  than  the  statement  of  Mr  Arrol. 
It  is,  besides,  the  statement  of  two  witnesses 
against  the  statement  of  one — the  two  having  no 
pecuniary  interest  in  the  matter,  the  one  having 
great  interest.  At  the  very  lowest  it  is  Impossible 
to  hold  on  such  evidence  that  the  defenders  have 
proved  (and  the  onui  lies  on  them)  that  in  the 
transaction  about  the  rivets  the  pursuers  acted 
upon  a  reading  or  construction  of  their  contract 
snoh  as  the  defenders  aver  they  acted  upon. 

"  (3)  The  steel  for  the  shoes  of  the  caissons 
stands  in  the  same  position  as  regards  the  steel 
sold  to  P.  at  W.  M'Lellan  for  the  viaduct 
approaches,  and  I  need  not  say  more  on  this 
transaction. 

"  (4)  The  fourth  transaction  was  steel  sold  for 
'temporary  parposes,'  and  it  is  admitted  by  the 
defenders  that  the  evidence  on  this  matter  is  not 
very  strong  in  support  of  their  view.  I  think 
the  evidence  is  distinctly  against  them.  The 
steel  sold  for  temporary  parposes  was  sold  by 
the  parsners  to  the  defenders  on  the  statement 
of  the  latter  that  it  was  not  to  be  used  in  the 
permanent  stmctare,  and  the  correspondence 
about  the  steel  distinctly  bears  that  it  was  '  not 
to  b«  placed  against  contract,  being  intended  to 
be  used  merely  for  temporary  purposes,'  and  was 
at  the  defenders'  request  advised,  priced,  and 
invoiced  '  so  as  to  keep  them  distinct  from  the 
bridge  oonstmction.' 

"  The  defenders  relied  very  much  on  the  terms 
of  the  minute'  of  the  pursuers'  directors  dated 
23rd  September  1 88fi.  I  agree  with  Mr  M  'Lellan 
in  thinking  that  that  minute  is  '  unfortunate '  in 
its  expression,  but  I  also  agree  with  him  as 
regards  the  explanation  to  be  given  of  it,  and 
which  is  given  by  him.  I  will  only  say  farther 
with  regard  to  this  minute  and  the  explanation 
that  it  appears  to  me  that  the  pursuers  would 
never  have  ventured  to  approach  Mr  Arrol  with 
the  proposal  that  he  should  pay  for  steel  '  at  our 
contract  prices  for  the  Forth  Bridge'  if  they  had 
been  asking  him  for  orders  which  their  contract 
did  not  cover.  The  prices  of  steel  had  by  Sep- 
tember 188R  fallen  so  much  below  what  they 
were  in  1883,  when  'the  contract  prices  for  the 
Forth  Bridge '  were  fixed,  tbat  any  such  proposal 
would  only  have  made  the  pursuers  ridiculous,  as 
Mr  Arrol  would  not  have  been  sl0w  to  show  them. 
As  regards  what  took  place  at  the  meeting  on 
2nd  October  1885,  I  again  prefer  the  evidence  of 
Mr  Biley  to  the  evidence  with  which  he  is  in 
conflict.  I  regard  the  minute  of  the  7th  October 
1886  as  an  honest  statement  of  what  took  place 
at  the  meeting  on  the  2nd.  Farther,  I  accept  as 
eorreot  the  evidence  of  Mr  Riley  and  Mr  M'ljellan 
as  to  the  meeting  held  on  29th  April  1887. 

"On  the  whole  matter,  I  am  of  opinion  that 
the  defenders  have  failed  to  establish  the  aver- 
ments on  which  their  fourth  and  fifth  pleas  are 
based,  and  tbat  these  pleas  onght  therefore  to  be 
.repelled." 


Thereafter  a  joint  minute  for  the  parties  was 
lodged  containing,  inter  alia,  the  following  admis- 
sions;—"(!)  That  the  defenders  had  ordered 
outside  the  contract,  and  have  used  Or  will  use 
for  the  permanent  work  of  the  four  main  spans 
of  the  Forth  Bridge,  not  less  than  6O00  tons  of 
steel,  viz.,  2400  tons  plates,  2000  tons  angles, 
300  tons  tees  up  to  12  united  inches,  and  800 
tons  flats.  (2)  That,  assuming  the  previous 
interlocutors  in  the  cause  to  be  well  founded,  the 
pursuers  are  entitled  to  damages  in  respect  of 
said  5000  tons.  (8)  That  the  measure  of  damages 
in  respect  of  said  SOOO  tons  shall  be  held  to  be 
the  difference  between  £6,  6s.  per  ton  overhead 
and  the  contract  prices  for  the  different  classes 
of  steel  specified  in  article  1  hereof.  "That  the 
amount  of  damages  represented  by  this  admis- 
sion Is  £14,850." 

The  Lord  Ordinary  on  13th  June  1888  pro- 
nounced this  interlocutor — "Interpones  authority 
to  the  joint  minute,  and  in  respect  thereof  de- 
cerns against  the  defenders  for  £14,860  sterling : 
Finds  the  defenders  liable  to  the  pursuers  in  ex- 
penses," &,a. 

The  defenders  reclaimed,  and  argued  —  The 
pursuers'  original  contention  was  that  they  were 
entitled  to  supply  the  whole  steel  required  for 
the  bridge  save  12,000  tons.  That  contention 
was  now  departed  from,  and  the  question  was 
what  was  the  proper  restriction.  The  moment 
that  the  universality  of  the  contract  was  de- 
parted from,  the  only  reasonable  and  intelligible 
limitation  was  the  one  contended  for  by  the  de- 
fenders, viz.,  that  the  contract  was  to  be  limited 
to  what  was  declared  to  be  the  "estimated  quan- 
tity," and  the  "  understanding  "  of  parties— that 
is  to  say,  "30,000  tons,  more  or  less."  This 
estimate  appeared  among  the  general  conditions 
appended  to  the  contract,  and  was  part  of  the 
contract.  That  was  the  preferable  interpretation 
which  gave  a  meaning  to  every  part  of  the  con- 
tract, and  it  was  very  reasonable  that  these  words 
should  have  been  introduced  as  a  safeguard  to 
the  Steel  Company  that  they  might  know  what 
amount  of  steel  the  contract  bound  them  to 
supply.  The  pursuers  attached  a  meaning  to 
these  words  which  rendered  them  pactional,  be- 
cause they  maintained  that  they  were  the 
measure  of  damage  in  the  case  of  cancellation. 
But  once  they  were  considered  as  in  any  way 
pactional  it  was  difficult  to  refuse  them  the  full 
binding  force  contended  for  by  the  defenders. 
The  clause  as  to  "equal  monthly  deliveries  "  also 
favoured  this  reading  of  the  contract,  which  was 
borne  out  by  the  actings  of  the  parties  as  dis- 
closed in  the  evidence,  and  by  the  minutes  of 
meeting  of  the  pursuers'  company  of  23rd  Sep- 
tember and  7th  October  1885. — Benjamin  on 
Sale  (4th  ed.),  699  ;  Mmrris  v.  Leviton,  Feb.  10. 
1876,  L.R.,  1  C.P.D.  155. 

The  pursuers  argued — The  specification  in  the 
contract  between  the  defenders  and  the  Forth 
Bridge  Bailway  Company  was  part  of  the  con- 
tract to  be  here  construed,  and  comparing  that 
with  the  contract  between  the  pursuers  and  de- 
fenders, it  was  clear  that  the  steel  which  it  was 
anticipated  would  be  required,  and  which  the 
pursuers  contracted  to  supply,  was  the  whole 
steel  for  the  superstructure  of  the  four  main 
spans  with  the  exception  of  12,000  tons.  That 
had  been  the  contention  of  the  pursuers  since 
they  came  into  Court,  and  neither  the  evidence 
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nor  the  minutes  showed  that  they  had  ever 
understood  the  contract  differently,  or  deviated 
from  that  constmction  of  it.  The  words  "the 
estimated  qoantity  of  steel  we  nnderstood  to  be 
80,000  tons,  more  or  less,"  were  merely  words  of 
expectancy,  inserted  as  a  gnide  to  the  parties  as 
to  the  probable  amount  required.  It  was  im- 
portant to  have  an  estimate  of  the  quantity  likely 
to  be  required  as  a  protection  against  a  possible 
malafld«  increase  or  diminution  in  the  amount ; 
and 'also  (1)  to  afford  a  measure  of  damage  in 
case  of  cancellation  of  the  contract,  and  (2)  to 
regulate  the  amount  of  the  monthly  deliveries, 
and  the  position  of  the  above  words  in  the  con- 
tract strengthened  this  view.  On  the  other 
hand,  if  these  words  had  been  really  a  binding 
part  of  the  contract  they  would  not  have  appeared 
in  the  general  conditions  appended  to  the  offer 
and  acceptance,  but  in  the  offer  and  acceptance 
themselves.  The  case  of  Morrii  v.  Levison  was 
distinct  from  a  case  like  the  present,  for  there  it 
was  reasonable  that  the  estimate  of  a  party  who 
had  complete  means  of  knowledge  of  the  capacity 
of  his  own  ship  should  be  taken  as  part  of  the 
contract.  The  case  was  quite  different  where 
there  was  no  means  of  knowing  with  certainty 
the  amount  of  material  which  might  be  required 
under  a  contract. — CfwiUim  v.  Daniel,  1885,  5 
Tyr.  644  ;  M'OonneU  v.  Murphy,  April  22,  1873, 
LE.,  6  P.O.  208  ;  Leeming  v.  SncUffi,  Jan.  17, 
1851,  16  Ad.  &  Ell.  265;  Morth  Britith  Oil  and 
Candle  Company  v.  Sioann,  May  27,  1868,  6 
Miacph.  835 ;  Brawley  v.  United  Staies,  1877,  6 
Otto.  168. 

At  advising— 

LoBD  Pbbsidknt — We  have  now  before  us  the 
evidence  which  has  been  led  under  the  authority 
of  Lord  Trayner's  interlocutor  of  the  26th  of 
November  1887,  as  modified  by  our  interlocutor 
of  the  22nd  of  December  1887,  and  with  the 
additional  light  thus  afforded  we  now  resume 
consideration  of  the  terms  of  the  contract 
between  the  parties. 

The  offer  which  was  made  by  the  pur- 
suers and  the  acceptance  by  the  defenders  are 
precisely  in  the  same  terms — that  is  to  say, 
the  one  is  just  an  echo  of  the  other,  both 
being  expressed  in  the  very  same  words,  making 
allowance  for  the  difference  of  expression  arising 
from  the  parties  being  different.  And  therefore 
it  is  quite  plain  that  the  terms  of  this  contract, 
ajthough  it  is  expressed  in  letters,  must  have 
been  the  subject  of  very  careful  and  anxious  con- 
sideration between  the  parties,  and  that  is  not 
surprising,  because  it  was  a  contract  of  a  very  heavy 
kind  involving  great  interest  and  great  risks 
both  on  the  one  side  and  on  the  other. 

The  contract  is  for  the  supply  of  steel  work,  the 
pursuers  of  the  action  being  steel  mannf  acturers, 
and  the  question  comes  to  be,  what  is  the  steel 
work  that  falls  under  this  contract,  or,  in  other 
words,  what  is  meant  when  the  one  party  offers 
to  supply  "  the  whole  of  the  steel  work  required 
by  you  for  the  Forth  Bridge,  lees  12,000  tons  of 
plates,"  and  the  other  in  the  same  words  accepts 
of  that  offer.  There  seems  very  little  room  for 
construction  or  doubt  in  regard  to  the  words 
that  I  have  quoted,  "the  whole  steel  required 
for  the  Forth  Bridge."  But  there  are  considera- 
tions arising  from  other  terms  in  this  contract 
that  require  to  be  taken  into  view  in  order  to 


understand  what  is  meant  by  the  term  "reqoirad 
for  the  Forth  Bridge." 

Now,  the  first  observation  that  occurs  to  one 
is  that  in  specifying  the  prices  which  are 
to  be  charged  for  each  kind  of  steel  we  get 
a  view  of  what  sort  of  steel— what  form  of 
steel  work — is  intended  to  be  supplied  under 
the  contract.  There  are  enumerated  steel  plates 
at  £10  per  ton,  angles  at  £8,  lOs.  per  ton, 
and  in  like  manner  so  much  a  ton  for  tees  of  a 
certain  size,  for  tees  of  another  size,  for  channels 
and  for  channels  of  another  size,  for  flats,  and 
for  rivet  bars.  Therefore  it  is  natural  to  sup- 
pose that  the  kind  of  steel — by  which  I  mean  the 
form  of  the  steel  that  is  to  be  supplied  for  the  pur- 
pose of  this  contract — consists  of  these  different 
things,  steel  plates,  angles,  tees,  channels,  flats 
and  rivet  bars.  Now,  the  next  observation  that 
occurs  to  one  is  that  there  are  immediately  after 
this  enumeration  of  the  forms  of  steel  work  that 
is  to  be  supplied  certain  general  conditions, 
and  the  first  of  these  appears  to  me  to  be  very 
material,  "the  work  and  material  therein  de- 
scribed or  referred  -to  is  to  be  executed  and  sup- 
plied in  strict  accordance  with  the  specification 
attached  to  our  contract"  (that  is,  Tancred,  Arrol, 
&  Company's  contract)  "for  the  construction  of 
the  Forth  Bridge,  and  to  the  entire  satisfaction 
in  all  respects  of  the  engineer  for  the  time  being 
of  the  Forth  Bridge  Bailway  Company,  who  shaU 
have  fall  liberty  at  all  times  to  inspect  in  person 
or  by  deputy  the  entire  process  of  manufacture, 
and  to  reject  any  of  the  material  or  portions  of  the 
work  which  in  his  judgment  are  inferior  or  unsatis- 
factory or  not  in  accordance  with  the  said  specifi- 
flcation,  and  his  decision  is  to  be  finsL  "  Now,  this 
reference  to  the  specification  applicable  Ur  the 
contract  between  the  defenders  and  the  Forth 
Bridge  Railway  Oompany  is  extremely  important, 
because  it  shows  very  clearly  upon  the  face  of  it 
what  is  the  steel  work  required  according  to  the 
terms  of  that  specification  for  the  construction  of 
the  Forth  Bridge.  It  shows,  quite  in  aocordanoe 
with  the  enumeration  of  the  forms  of  steel  which  I 
have  already  referred  to,  that  the  steel  required  is 
just  the  steel  that  has  been  priced  in  the  oon- 
tract  between  the  two  parties  before  us.  It 
shows  that  that  steel  work  is  to  be  used  exclu- 
sively for  the  construction  of  the  superstmotnre 
of  the  four  main  arches  of  the  bridge,  and  has 
nothing  to  do  with  any  other  part  of  the  bridge 
whatever. 

There  is  just  one  exception  to  that  state- 
ment which  it  is  necessary  to  notice  in  passing, 
and  that  is,  that  in  the  specification,  in  speak- 
ing of  the  caissons  upon  which  the  main  pillars  of 
the  bridge  are  to  stand,  it  provides  that  -'the 
cutting  edge  of  the  caissons  will  be  formed  of 
steel  plates  or  of  a  east  steel  curb,  as  may  b« 
determined  by  the  engineer."  Now,  that  occnia 
under  the  head  "iron  work  in  caissons,"  and 
therpfore  the  steel  there  mentioned  is  a  mei« 
incident  of  the  very  heavy  iron  work  required 
for  the  caissons.  It  is  the  cutting  edge  of  tiio 
caissons  by  which  I  understand  from  the  evi- 
dence we  have  had  the  lowest  part  of  the 
caissons,  which  cuts  into  the  ground  below  water, 
and  to  say  that  that  is  a  part  of  the  steel  work 
required  for  the  Forth  Bridge  is  I  think  a  mis- 
construction altogether  of  that  part  uf  the  speci- 
fication. That  is  not  dealt  with  iii  the  specifioa- 
tion  as  steel  work.     It  is  dealt  with  as  iron  work, 
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the  edging  of  steel  being  a  meie  incident. 
Therefore  I  return  to  what  I  said  before,  that  the 
steel  whiob,  aocording  to  the  specification  in  the 
eoniraet  between  the  defenders  and  the  Forth 
Bridge  Kailway  Ck>mpany,  is  required  is  steel 
that  is  to  be  applied  exclusively  in  the  construc- 
tion of  the  Buperstrncture  of  the  four  main 
arches  of  the  bridge. 

By  these  means  ve  are  enabled  to  fix,  I 
think,  with  precision  and  accuracy  what  is 
meant  by  the  words  of  the  contract  between 
the  parties  before  us  when  they  say  that  the 
pursuers  are  to  supply  the  whole  of  the  j 
steel  required  for  tbe.Forth  Bridge,  less  12,000 
tons.  It  means,  and  can  mean,  at  the  date  that 
these  letters  were  written,  nothing  but  the  steel 
work  specified  in  the  specification  of  the  princi- 
pal contract.  Now  the  words,  "the  whole  of 
the  steel  required  "  are  certainly  very  emphatic. 
It  is  difficult  to  understand  that  the  parties  could 
have  meant  something  less  than  the  whole  of  the 
steel  which  ia  aocording  to  the  specification  of 
the  principal  contract  necessary  for  the  con- 
struction of  the  bridge.  Surely  the  words 
"whole  of  the  steel"  would  never  have  been 
used  unless  that  was  in  the  contemplation 
of  the  parties.  But  if  these  words  are  em- 
phatic, I  think  they  are  rendered  even  still  more 
emphatic  by  the  exception  which  is  introduced, 
"  with  the  exception  of  12,000  tons  of  plates," 
which,  as  we  learn,  had  been  already  secured  by 
the  defenders  and  paid  for  to  another  steel  com- 
pany altogether.  It  is  to  be  the  whole  steel  that 
IS  required  by  the  contract  with  the  Forth  Bridge 
Company  legs  12,000,  but  less  nothing  else. 

That  being  so,  I  tbink  the  contract  coald 
not  have  admitted  of  the  slightest  doubt  as  to 
its  meaning  if  it  had  not  been  for  some  words 
which  are  used  at  the  very  end  of  the  conditions 
to  which  I  have  already  referred,  and  upon 
which  indeed  the  whole  argument  of  the  parties 
turns.  The  words  are  these — "The  estimated 
quantity  of  steel  we  understand  to  be  80,000 
tons  more  or  less."  It  is  contended  that 
that  limits  the  words  of  obligation  to  supply 
and  of  obligation  to  take,  to  30,000  tons  or 
thereabouts.  It  appears  to  me  that  these  are 
not  words  of  contract  at  all,  but  the  expression 
of  an  understanding ;  and  it  was  certainly  most 
natural  and  convenient  that  there  should  be 
some  such  understanding  between  the  parties. 
A  contract  of  this  kind  is  of  course  a  very  serious 
one,  and  it  is  very  difficult  to  foresee  what  might 
be  the  extent  of  the  furnishings  likely  to  be  re- 
quired under  the  leading  words  of  this  contraat. 
It  is  a  very  extensive  and  a  very  large  contrast,  and 
of  a  most  unusual  and  novel  kind ;  and  therefore 
in  the  course  of  the  communings  between  the  par- 
ties which  must  have  preceded  this  very  carefully 
ezptessed  letter  and  answer,  it  would  of  course 
naturally  come  to  be  considered  what  about  the 
expectation  of  quantities  ?  The  pursuers  would 
naturally  say — ''We  should  like  to  have  some 
idea  of  what  you  are  likely  to  require  ;"  and  the 
answer  to  that  is — "Well,  30,000  tons  more  or 
less."  Does  that  limit  the  obligation  in  the 
principal  part  of  the  contract?  I  think  not. 
I  think  these  are  mere  words  of  expectation  or 
understanding  or  estimate,  but  certainly  do  not 
limit  the  very  emphatic  words  with  which  the 
contract  b^^s.  There  is  another  reason  why 
this  expression  was  introduced  in  the  place  where 


it  is,  because  it  is  immediately  preceded  by  this 
condition — "The  steel  is  to  be  manufactured  at 
the  works  of  the  Steel  Company,  and  deliveries 
are  to  be  made  at  such  times  and  in  such  quan- 
tities as  we"  [that  is,  Tancred,  Arrol,  &,  Oompany] 
■'  may  from  time  to  time  require,  and  to  extend 
over  four  years  unless  otherwise  specially  agreed, 
or  unless  the  contract  be  cancelled  as  already 
provided,  it  being  understood  that  we  will  fur- 
nish specifications  so  that  deliveries  shall  be  as 
nearly  as  possible  made  in  equal  mouthly  quan- 
tities over  the  period  named. "  If  the^e  equally 
monthly  quantities  were  to  be  supplied  accord- 
ing to  the  demands  of  the  defenders  over  a 
period  of  four  years,  it  certainly  was  all  the 
more  necessary  that  the  pursuers  should  have 
gome  notion  of  what  kind  of  quantities  were  to 
be  required  each  month,  or  what  was  likely  to 
be  the  total  quantity  required  to  be  delivered  in 
equal  portions  over  four  years.  If  the  parties 
had  gone  blindly  into  this  not  knowing  whether 
the  quantities  ultimately  to  be  required  might  be 
30,000  or  800,000  tons,  it  would  have  been  a 
very  awkward  position  for  both  parties.  And 
therefore  it  is  Uiat  they  come  to  an  understand- 
ing as  to  what  is  probably  to  be  required  during 
that  period.  If  the  pursuers  had  not  had  this 
hint  given  them  as  to  what  they  were  to  provide 
for,  they  would  have  been  placed  in  the  greatest 
possible  difficulty  in  managing  their  works. 
Their  works  might  require  to  be  kept  in  more 
constant  operation  for  the  purpose  of  this  con- 
tract than  they  would  otherwise  be  if  the  quan- 
tity were  larger  or  smaller ;  and  very  possibly,  . 
in  order  to  fulfil  their  obligations  under  this 
contract  they  might  require  additional  machinery 
in  their  works  or  even  an  extension  of  the  works 
themselves  if  the  quantities  had  been  of  such  an 
amount  as  to  require  that  that  should  be  done. 
And  therefore  they  naturally  said,  "  What  quan- 
tity is  it  that  you  expect  us  to  deliver  within 
these  four  years?"  And  the  answer  is,  "The 
estimate,  the  understanding" — that  is  all,  an 
estimate  or  an  understanding — "is  30,000  tonsi" 
I  come  without  any  hesitation  to  the  conclusion 
that  these  words  do  not  in  any  way  limit  the 
legal  obligation  in  this  contract,  and  that  the 
pursuers  are  entitled  to  supply,  and  the  defen- 
ders are  bound  to  take,  the  whole  quantity  of 
steel  required  by  the  specification  of  the  princi- 
pal contract  to  be  supplied  for  the  purpose  of 
constructing  the  Forth  Bridge  ;  but  that  is  limited 
in  the  specification  to  the  superstructure  of  the 
four  main  spans.  Now,  when  the  parties  came 
into  Court  it  seems  to  me  that  they  were  both 
in  the  wrong.  The  claim  made  by  the  pursuers 
was  a  great  deal  too  large  and  quite  unjustified 
by  the  contract  as  I  have  now  construed  it, 
because  they  came  into  Court  demanding  that 
they  should  have  the  right  to  supply  under  their 
contract  not  merely  the  steel  which  within  the 
meaning  of  the  contract  was  required  by  the 
specification  of  the  principal  contract  for  the 
construction  of  the  Forth  Bridge,  but  also  all 
the  steel  which  by  subsequent  alteration  of  the 
principal  contract  had  come  to  be  used  for  por- 
tiong  of  the  bridge  other  than  the  four  main 
spans.  And  that,  I  think,  was  an  entirely  un- 
founded claim.  The  defenders,  on  the  other 
hand,  have  maintained  throughout  that  they  are 
not  bound  to  take  from  the  pursuers  the  steel 
requisite  for  the  four  main  spans  of  the  bridge 
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as  gpeoified  in  the  specification  of  the  principal 
contract,  and  therein  they  were  wrong. 

There  is  only  one  part  of  the  case  remaining 
to  be  noticed,  and  that  is,  that  the  defenderB*oon- 
tend  that  the  pnrgaerg  have  by  their  actings 
interpreted  this  contract  in  a  sense  different  from 
that  for  which  they  now  contend,  and  that  their 
actings  mast  be  taken  to  override  the  terms  of 
the  contract,  and  to  show  that  the  true  meaning 
of  the  parties,  whatever  the  words  used  may  be, 
was  different  from  that  which  I  have  now  ex- 
plained. I  think  this  attempt  upon  the  part 
of  the  defenders  has  proved  quite  a  failore. 
In  the  first  place,  in  regard  to  the  supplying  of 
steel  for  other  parts  of  the  bridge,  that  wonld 
have  been  a  very  good  answer  if  the  tme  con- 
struction of  the  contract  in  itself  had  been  that 
the  pursuers  were  entitled  to  snpply  all  the  steel 
that  might  be  required  for  any  part  of  the  bridge 
according  to  the  altered  contract  afterwards  made 
between  the  defenders  and  the  Forth  Bridge 
Company.  But  that  not  being  the  meaning  of  the 
contract  as  I  construe  it,  and  the  meaning  of  the 
contract  plainly  being  that  the  steel  to  be  sup- 
plied is  limited  to  that  which  is  necessary  for  the 
superstructure  of  the  four  main  spans,  this  fact 
of  the  defenders  taking  steel  for  the  other  paris 
of  the  bridge  from  other  manufactorers,  with  the 
knowledge  and  without  the  objection  of  the 
pursuers,  only  shows  that  at  that  time  the  pur- 
sners  were  construing  their  contract  a  great  deal 
more  correctly  than  they  did  when  they  after- 
Wards  came  into  Oonrt  There  was  another 
matter  regarding  the  steel  for  temporary  pur- 
poses, I  cannot  conceive  that  that  being  sup- 
plied and  taken  by  the  defenders  from  other 
dealers  than  the  porsners  could  possibly  have 
been  objected  to  by  the  pursuers  as  being  a 
departure  from  the  contract  which  they  bad  made 
as  we  now  construe  it,  because  they  are  not  under 
any  obligation  to  supply,  and  the  defenders  are 
not  under  any  obligation  to  take  nnder  the  con- 
tract before  us,  any  steel  for  temporary  purposes. 
There  is  another  matter  in  which  it.  is  said 
the  contract  has  been  departed  from  as 
now  construed  by  the  pursuers,  and  that  is  in 
regard  to  rivet  bars.  Rivet  bars  was  one  of 
the  things  specially  within  the  contract,  and  were 
to  be  supplied  at  £9,  lOs.  a  ton.  Now,  it  cer- 
tainly is  Uie  case  that  the  defenders  were  desirous, 
in  place  of  receiving  delivery  of  rivet  bars,  to 
purchase  rivets  in  a  manufactured  state — not 
merely  the  materials  for  making  rivets,  but 
manufactured  rivets  ready  to  be  used.  There 
was  a  good  deal  of  communing  between  the 
parties  on  tbis  subject,  and  there  is  a  good  deal 
of  conflicting  evidence  about  it.  I  am  disposed 
to  take  the  view  that  the  Lord  Ordinary  has  done 
in  preferring  the  evidence  for  the  pursuers  on 
this  subject  to  that  of  the  defenders.  But  really 
I  do  not  tbink  it  of  very  much  consequence  to 
determine  exactly  which  of  them  is  giving  the 
more  precise  and  accurate  account  of  the  com- 
munings on  this  subject,  because  it  is,  to  my 
mind,  perfectly  obvious  that  the  pursuers  were 
not  disposed  to  press  this  matter,  seeing  that  the 
defenders  were  very  anxious  to  have  their  rivets 
direct  from  the  rivet-maker  instead  of  taking  the 
rivet  bars  from  the  Steel  Company.  They  say, 
and  say  most  naturally — "  It  wonld  not  do  for  us 
to  quarrel  with  the  defenders  an  this  matter ; 
our  interests  are  bound  up  with  theirs  in  this 


great  contract  in  such  a  way  th»t  nothing  oonld 
be  more  inexpedient  than  that  we  shonld  give 
them  any  cause  of  quarrel,  and  therefore  by  all 
means  let  us  yield  this  point  rather  than  have 
any  question  about  it."  It  is  impossible  to  say 
that  that  is  an  acting  of  the  parties  which  is 
sufficient  to  take  off  the  plain  meaning  of  the 
contract  itself,  and  to  show  that  the  words  used 
are  not  used  in  their  natural  sense,  bnt  in  some 
different  sense  altogether. 

Lastly— for  I  think  this  is  the  last  point — 
reference  is  made  to  certain  minutes  of  the 
pursuers  which  seem  to  imply  that  they  were 
not  of  the  mind  that  they  were  entitled  to 
supply  the  whole  of  the  steel  work  of  the 
bridge,  and  that  they  wonld  like  very  much  to 
have  their  contract  so  oonstmed  and  extended 
as  to  include  the  whole.  The  minutes,  so  far  as 
I  see,  were  not  communicated  to  the  defenders, 
and  therefore  could  not  have  misled  them  in  any 
way,  and  the  verbal  communication  wliioh  the 
pursuers  say  was  made  to  the  defenders  on  tbis 
subject,  and  which  formed  the  sabject  of  an 
agreement  or  arrangement,  is  entirely  denied  by 
the  defenders.  They  deny  that  there  was  any 
snch  communication  or  any  such  arrangement. 
Now,  is  this  an  acting  by  which  the  contract  can 
be  construed  ?  I  tbink  not.  It  is  not  an  acting 
of  the  parties  at  all.  I  can  quite  understand  what 
was  in  the  minds  of  the  pursuers,  or  some  of  the 
directors — that  in  consequence  of  that  little  con- 
troversy about  the  rivets  and  the  rivet  bars  tfaey 
would  like  to  have  had  some  very  plain  assurance 
that  no  other  question  of  that  kind  should  be 
raised.  The  cause — the  beginning  of  the  whole 
affair — was  that  the  defenders  had  proposed  an 
alteration  on  the  terms  of  payment  under  the 
contract,  that  tbey  were  to  give  short  bills  instead 
of  cash  as  stipulated  in  the  contract,  and  the 
pursuers  very  naturally  thought,  "Well,  tbis  is 
a  very  good  opportunity  for  requiring  a  little 
concession  from  the  other  side,  and  we  shonld 
like  to  have  a  positive  assurance  that  there  is  to 
be  no  more  question  about  our  right  to  deliver 
the  whole  of  the  steel  required. "  That  seems  to 
have  been  the  origin  of  the  thing,  but  I  really  do 
not  attach  any  importance  to  this  point,  for  the 
reason  I  have  already  stated,  that  I  think  it  ia  not 
an  acting  of  the  parties  that  can  construe  the 
contract. 

The  proof  therefore,  it  appears  to  me,  which 
was  allowed,  does  not  contribute  to  throw  any 
material  light  on  the  question  before  us,  and 
I  think  we  are  just  driven  back  to  the  oonstmo- 
tion  of  the  contract  itself,  coupled,  however, 
with  the  specification  of  the  principal  contract, 
which  is  directly  imported  by  reference  into  the 
contract  between  the  pursuers  and  the  defenders 
for  the  purpose  of  showing  what  are  the  obligft- 
tions  laid  upon  Tancred,  Arrol,  &  Company  as  to 
the  use  of  steel  in  the  construction  of  the  bridge, 
and  upon  that  question  I  have  already  expressed 
an  opinion  and  do  not  require  to  say  anything 
further  on  the  matter.  I  am  for  adhering  to  the 
Lord  Ordinary's  interlocutor,  that  is  to  say,  to 
the  interlocutor  of  2nd  March  1888,  which  of 
course  was  bronght  up  along  with  the  last  inter- 
locutor which  is  expressly  reclaimed  against,  and 
if  we  adhere  to  the  interlocntor  of  2nd  March 
1888  it  is  quite  unnecessary  for  as' to  consider 
anything  further  than  that,  because  it  is  nutter 
of  arrangement   between    the    parties   by    the 
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minute  which  is  before  as,  that  if  that  inter- 
loontor  of  the  2nd  Maroh  is  well  founded  and  is 
to  stand,  then  the  measure  of  the  damage  and  the 
amonnt  of  damage  is  settled  by  agreement. 

JjovD  MuiUK — I  also  ooncnr  in  thinking  that  the 
Lord  Ordinary  has  oome  to  a  sound  oonolusion 
upon  the  main  question  brought  before  him,  and 
which  he  decided  on  2nd  Maroh.  I  have  very 
little  to  add  to  what  your  Lordship  has  so  olearly 
stated  as  to  the  meaning  of  this  contract.  It 
appears  to  me  that  the  words  of  the  offer  and 
acceptance  are  in  themselves  very  dear  and  dis- 
tinct. The  steel  to  be  furnished  was  the  whole 
steel  required  for  the  Forth  Bridge,  and  if  these 
words  had  stood  alone  they  could  scarcely  have 
given  rise  to  any  dispute.  But  it  is  said  there 
are  certain  words  in  the  latter  part  of  the  offer 
which  qualify  and  control  these  expressions,  and 
these  are  the  words — "The  estimated  quantity 
of  steel  we  understand  to  be  30,000  tons,  more 
or  less."  It  is  said  that  by  these  words  the.  lead- 
ing provision  of  "  the  whole  steel "  is  controlled. 
I  cannot  adopt  that  construction.  Having  regard 
to  the  nature  of  this  contract,  the  very  expensive 
character  of  the  works  that  were  to  be  put  up,  and 
the  time  that  was  required  to  carry  the  work  to  a 
oondosion,  would  naturally  lead  the  parties  who 
fnmisbed  so  large  a  proportion  of  iron  or  steel  to 
desire  to  have  a  general  idea  as  to  the  quantity  tbat 
might  be  required  in  order  to  enable  the  con- 
tractors to  go  on  with  the  work,  and  that  was  merely 
put  in  as  a  statement  of  the  general  understand- 
ing of  the  parties  as  to  the  probable  amount  of 
steel  that  would  be  required  for  the  bridge. 
"Thirty  thousand  tons  more  or  less "  evidently 
means  that  in  this  particular  contract  there 
might  be  less  than  30,000  required,  or  there 
might  be  more  than  80,000  required. 

That  is  pretty  clear  reading  these  two  passages 
alone,  but  when  we  come  to  look  at  the  terms  of 
the  specification,  it  is  made  quite  distinct  that  the 
whole  steel  required  for  the  Forth  Bridge  meant 
the  whole  ateel  to  be  used  in  the  formation  of 
the  four  main  spans  of  the  bridge,  because  it  is 
upon  that  part  of  the  work  alone  that  at  that 
time  steel  was  to  be  required.  I  agree  there- 
fore in  the  view  which  the  Lord  Ordinary  has 
taken,  and  which  the  pursuers  themselves  have 
taken  since  the  case  was  last  before  us,  that 
the  fair  meaning  of  the  contract  was  the  whole 
steel  required  for  the  erection  of  the  superstruc- 
ture of  these  four  main  spans.  On  these  genertJ 
grounds  I  concur  in  what  your  Lordship  has 
stated  with  reference  to  the  effect  of  the  proof 
upon  the  reading  of  the  contract.  The  parties 
were  allowed  a  proof  that  certain  actings  of  the 
pursuers  in  this  matter  showed  that  they  con- 
strued the  contract  differently.  I  have  gone 
over  the  evidence  carefully  on  the  fonr  points 
that  the  Lord  Ordinary  has  dealt  with,  viz.,  the 
approaches  to  the  four  main  spans,  the  caissons, 
the  rivets,  and  the  temporary  purposes,  and 
I  think  the  Lord  Ordinary  has  oome  to  a  right 
oonolusion  on  all  these  four  points,  and  I  have 
nothing  to  add. 

Lord  Seaitd — The  words  of  this  contract 
wUeh  have  raised  any  question  of  difficulty  are 
oontained  in  the  conditions  appended  to  the 
offer  and  acceptance  respectively  relating  to  the 
quantity  of  steel  to  be  furnished  by  the  Steel 


Company,  the  pursuers,  to  the  defenders,  and 
they  are  these  —  "The  estimated  quantity  of 
steel  we  understand  to  be  30,000  tons,  more  or 
less."  .And  upon  the  construction  of  the  con- 
tract the  question  to  be  determined  is,  whether 
these  are  words  of  expectation  and  estimate  only, 
or  are  words  of  contract  which  fix  a  qaantity 
with  a  certain  percentage  up  or  down,  "  more  or 
less, "  which  of  course  could  not  be  taken  to  be 
of  unlimited  amount.  I  had  not  the  advantage 
of  being  present  at  the  first  discussion  which 
took  place  on  this  case,  when  your  Lordships 
had  to  consider  the  contract,  and  allowed  a  proof 
which  has  now  been  taken,  and  which  has 
formed  the  subject  of  much  of  the  debate,  and  I 
confess  that  throughout  a  considerable  part  of 
the  argument,  which  has  taken  place  under  the 
present  redaiming-note,  I  was  in  considerable 
doabt  as  to  the  true  effect  to  be  given  to  the 
words  I  have  quoted.  I  thought  it  a  question  of 
very  considerable  difBculty  whether  these  words 
were  not  to  be  interpreted  as  words  of  contract, 
and  the  consideration  which  weighed  with  me  in 
feeling  that  difficulty  was  this,  tbat  the  contract 
was  one  involving  very  large  liability  upon  the 
part  of  the  contractors  the  Steel  Company,  who 
bad  agreed  to  supply  the  whole  steel  for  this 
bridge.  It  seemed  to  me  that  it  was  not  a  likely 
thing  that  dealing  with  a  great  undertaking  of 
this  kind  they  would  enter  into  a  contract  with- 
out any  limit,  which  might  be  a  protection  to 
them  against  claims  involving  very  serious  lia- 
bility. Of  course  in  making  a  contract  like  this 
they  had  to  buy  the  quantity  of  steel  tbat  was 
likely  to  be  required  so  as  to  be  ready  to  supply 
it,  unless  indeed  they  wanted  to  run  the  risk  of  a 
very  speculative  market — the  iron  market,  which, 
as  one  knows,  has  flaotaations  of  very  consider- 
able amouut.  They  had  also  to  arrange  for 
labour  in  connection  with  the  large  amonnt  of 
work  to  be  done.  It  might  even  be,  as  yoar 
Lordship  has  suggested,  that  they  might  have 
had  to  extend  their  works.  If  they  bad  pro- 
ceeded to  purchase  a  very  large  quantity  of 
material  on  a  mere  rough  estimate  of  what  might 
be  required,  and  if  afterwards  a  great  deal  of 
that  material  had  been  dispensed  with,  they 
might  have  suffered  very  serious  loss.  On  the 
other  hand,  if  they  purchased  a  very  limited 
quantity,  and  if  a  mach  larger  qaantity  was 
afterwards  demanded,  they  might  have  bad  to 
make  large  purchases  of  material  at  great  loss 
after  the  market  for  iron  had  risen.  This  led 
me  to  think  tbat  it  was  a  serious  question  to  be 
determined,  whether  these  words  had  been  in- 
tended to  express  a  matter  of  mere  expectation 
or  estimate,  or  were  not  rather  really  inserted  as 
words  of  contract  for  the  purpose  of  protection 
to  the  pursuers.  But  the  result  of  the  argu- 
ment, and  particularly  the  closing  argument 
submitted  on  behalf  of  the  respondents  on  the  re- 
claiming-note,  has  satisfied  me  that  the  construc- 
tion of  the  contract  is  as  your  Lordship  has 
explained  it 

In  the  first  place,  the  offer  itself  is  perfectly 
distinct  apart  from  the  conditions.  It  is  an  offer 
to  supply  the  whole  steel  required  for  the  bridge 
less  a  certain  specified  quantity,  while  what  is 
said  to  have  the  effect  of  limiting  that  obligation 
occurs  not  in  the  bo^y  of  the  contract  itself, 
where  one  would  naturally  expect  it,  but  in  one 
of  the  series  of  oonditiona  appended  to  the  con- 
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tract.  The  first  of  these  conditions  imports  to  a 
certain  effect  the  specification  attached  to  the 
contract  for  the  constmctiou  of  the  bridge.  In 
regard  to  that  matter  I  am  bound  to  say  that 
looking  at  the  reference  to  the  specification  in 
the  conditions  as  a  reference  I  think  only  in  re- 
gard to  the  nature  and  quality  of  the  "  work  and 
material "  to  be  executed  and  supplied,  I  am  not 
prepared  to  say  that  on  the  sound  construction 
of  the  contract  the  Steel  CJompany  were  not  en- 
titled to  supply  the  steel  for  that  part  of  the 
bridge  which  has  been  called  the  Tiaduct,  and 
that  part  of  the  steel  which  was  also  reqaired  for 
the  feet  of  the  caissons  for  the  support  of  the 
four  spans  to  which  your  Lordship  has  referred. 
I  think  that  was  a  question  attended  with  con- 
siderable difficulty,  and  I  am  not  satisfied  that 
the  reference  to  the  general  specification  would 
have  controlled  the  words  "  the  Forth  Bridge"  in 
the  earlier  part  of  this  contract  so  as  to  limit 
their  meaning  to  the  superstructure  of  the  four 
spans.  But  I  think  it  unnecessary  to  form  any 
final  opinion  on  that  matter,  because  as  parties 
proceeded  it  was  made  clear  that  they  were  both 
agreed  in  acting  on  the  footing  that  the  steel  fur- 
nished, as  falling  under  the  contract,  was  the 
steel  for  the  superstructure  of  the  four  spans 
alone.  It  has  been  made  clear  upon  the  proof 
that  that  was  the  view  upon  which  the  Steel  Com- 
pany at  least  were  willing  to  act,  and  of  conrse 
the  defenders,  with  a  falling  market  for  iron, 
would  be  quite  ready  to  close  with  that  view, 
because  it  saved  them  a  large  sum  of  money. 

I  have  only  said  this  in  passing,  because  I  was 
considering  the  effect  of  the  words  of  estimate  or 
words  of  contracbas  to  the  quantity  of  the  steel. 
Now,  in  regard  to  these  words,  it  appears  to  me 
that  we  find  in  the  other  conditions  of  the 
contract  a  key  to  their  presence  where  they  are. 
It  might  very  well  be  said  that  there  is  no  need 
for  putting  in  such  words  as  these,  "The  esti- 
mated quantity  of  steel  we  understand  to  ha 
30,000  tons,  more  or  less,"  in  these  documents, 
iu  framing  a  contract,  if  they  are  to  be  used  aa 
mere  words  of  expectation  or  estimate  of  what 
would  likely  be  required,  for  this  might  have 
been  done  as  well  in  oonyersation  between  the 
parties,  or  in  a  separate  letter  after  or  about  the 
time  the  contract  was  concluded.  The  strength 
of  the  defenders'  argument  lies  in  this,  I  think, 
that  this  estimate  is  not  given  in  conversation  or 
in  a  separate  letter,  but  that  it  is  in  the  contract. 
We  have  to  find  if  we  can  a  reason  for  these 
words  being  in  the  contract,  and  yet  for  not  giv- 
ing them  the  full  force  of  words  of  contract  fix- 
ing a  contract  quantity.  Now,  I  think  that  look- 
ing at  these  conditions  we  have  a  sufficient  ex- 
planation of  the  presence  of  these  words  there. 
One  of  the  reasons  your  Lordship  has  fully  dealt 
with,  viz.,  that  arising  from  Oie  immediately 
preceding  clause  in  regard  to  the  deliveries  under 
the  contract.  I  think  these  words  receive  an 
appropriate  meaning,  and  have  an  appropriate 
place  in  these  conditions,  because  something  had 
to  be  arranged  in  reference  to  the  measure  of  the 
deliveries,  and  the  company  were  fairly  entitled 
to  get  an  estimate  which  .would  guide  them  in 
their  preparations  as  to  what  amount  of  deliveries 
would  be  reqaired  each  year  and  each  month. 
Having  got  this  estimate  they  would  be  entitled, 
I  think,  to  found  upon  it  m  the  event  of  unreason- 
able demand  for  delivery  having  been  made,  by 


saying  there  must  be  some  check  on  that,  and 
we  have  that  check  in  this  clause.  But,  aa  was 
pointed  out  by  the  Dean  of  Faculty,  there  is  a 
more  important  consideration  to  account  for  the 
words  of  quantity,  and  that  is  the  earlier  provi- 
sion in  the  deed  containing  the  clause  that  Tan- 
cred,  Arrol,  t  Company  should  be  entitled  to 
cancel  the  contract  in  the  event  of  their  principal 
contract  being  cancelled.  In  that  case  there  would 
have  been  a  very  grievous  hardship  on  the  Steel 
Company  if  they  had  made  all  their  arrangements. 
The  Steel  Company  provided  that  in  that  case  the 
defenders  should  undertake  to  pay  them  the  loM 
which  might  be  sustained  on  materials  wbioh 
the  company  might  have  purchased  before 
notice  as  against  the  contract.  The  purpose  of 
putting  in  the  estimated  quantity  was,  as  I  take  it, 
for  the  psotection  of  the  steel  company,  and 
I  cannot  doubt  that  if  the  company  had  pur- 
chased 30,000  tons  of  material  under  this  con- 
tract, and  if  a  month  or  two  afterwards  the  con- 
tract had  been  brought  to  an  end,  they  might 
have  appealed  to  the  clause  of  expectation 
or  estimate,  and  said  that  before  the  notice  they 
had  purchased  30,000  tons  of  material,  and  they 
were  entitled  to  do  so  because  of  that  estimate. 
I  think  when  we  examine  the  contract  as  a  whole 
this  case  is  in  a  position  which  distingaishea 
it  from  the  previous  cases  that  have  occurred  in 
England  or  in  America,  because  we  have  in  the 
agreement  itself  a  special  reason  which  accounts 
for  the  words  being  inserted,  and  a  special 
ground,  therefore,  for  the  presence  of  such 
words  of  estimate  in  the  contract.  They  would 
have  a  clear  bearing  on  any  questions  of  damag* 
which  might  arise,  and  on  the  claims  in  refer- 
ence to  the  lime  of  delivery  under  the  oontisct. 
And  so  I  have  come  to  have  a  clear  opinion  that  the 
sound  construction  of  the  contract  is  as  I  have 
stated. 

I  may  add  that  this  view  is  strongly  corrobor- 
ated and  supported  by  the  decisions  to  which 
reference  was  made  in  the  law  of  England  and  of 
America.  There  were  two  classes  of  cases  re- 
ferred to.  The  first  were  cases  entirely,  I  think, 
of  contract  of  purchase  and  sale ;  and  in  all  of 
these  the  view  contended  for  by  the  pursuers 
received  effect  in  these  courts.  The  first  of  these 
was  Owillim  v.  Daniel.  There  the  contract  was 
for  all  the  naphtha  manufactured  by  A  B,  say 
from  1000  to  1200  gallons  per  month  during  two 
years.  It  was  held  that  although  the  quantity 
supplied  was  much  smaller  than  had  been  con- 
templated— there  were  7000  gallons  of  a  defici- 
ency in  nine  months — yet  as  the  manufaotorer 
had  supplied  all  the  naphtha  which  he  had  made, 
that  was  sufficient,  and  that  the  words  referring 
to  quantity  were  mere  words  of  expectation.  So 
again  in  M'Ctnnel  v.  Mwrphy,  where  the  con- 
tract was  all  the  spars  manufactured  by  H'Connel, 
say  about  600  of  a  certain  size,  it  turned  out  that 
there  were  only  496  ;  but  there  again  the  Court 
held  that  aa  all  that  had  been  manufactured  were 
supplied,  that  was  sufficient,  and  that  the  other 
words  were  words  of  expectation  merely.  The 
third  case  of  the  same  class  was  the  case  of 
Brawley,  in  the  American  Court,  and  there 
the  same  principle  received  effect.  The  quantity 
of  cords  of  wood  expected  to  be  supplied  in  that 
case  was  stated  at  880  cords  more  or  lees,  but  it 
was  qualified  "as  shall  be  determined  to  be 
I    necessary  "  by  a  third  party  named  or  pointed 
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ont.  The  qnantity  nltimately  ordered  was  only 
40  cords  or  some  small  qaantity.  Bnt  there 
again  the  principle  received  effect  that  the  quan- 
tity mentioned  was  to  be  regarded  as  a  mere 
esUmate,  and  the  ruling  words  "  the  whole 
qnantity  manafactnred  "  were  held  to  be  opera- 
tive. So  here  we  cannot  hold  that  the  words  re- 
ferring to  qnantity  are  to  control  the  more 
important  words  "the  whole  of  the  steel  re- 
qnired  for  the  bridge,"  more  partioalarly  as 
we  find  in  the  contract  a  special  explanation  of 
the  use  of  these  words  in  the  clause  referred  to. 
The  eases  quoted  on  the  other  side  do  not,  I  think, 
affect  the  authority  of  the  three  cases  just  noticed. 
They  were  special.  One  was  the  case  of  Leeming, 
The  words  there  were  that  the  party  should  take 
snoh  a  qnantity,  not  less  than  say  lOO,and  the  only 
possible  force  that  could  be  given  to  the  words 
was  that  at  least  a  100  shonld  be  given.  The  only 
other  case  referred  to  was  Morris  v.  Letison, 
and  there  there  was  this  speciality,  that  an 
owner  of  a  vessel  stipulated  for  a  full  cargo  at  a 
foreign  port,  bnt  be  added  the  words,  "  say  about 
1100  tons,"  and  the  Conrt,  proceeding  npon  the 
view  that  the  owner  of  the  vessel  mnst  be 
presumed  to  know  the  carrying  capacity  of  his 
own  vessel,  and  mnst  be  taken  to  have  been  con- 
tented with  1100  tons  if  he  got  that,  when 
dealing  with  one  who  did  not  know  the  carrying 
capacity  of  the  vessel,  and  who  had  to  provide 
the  cargo  in  ignorance.  It  was  held  that  it 
would  be  nnreaaonable  to  require  the  party  who 
was  to  present  the  cargo  to  have  ready  in  a 
foreign  port  more  than  the  qnantity  which  the 
owner  of  the  ship  himself  estimated  as  necessary. 
On  these  grounds  I  am  of  opinion  that  both  on 
the  special  terms  of  the  contract,  and  on  the 
anthorities,  it  must  be  ooustrued  in  the  way 
your  Lordship  proposes — that  the  Steel  Company 
were  entitled  to  provide  the  whole  steel  for  this 
bridge,  in  the  limited  sense  of  the  word  bridge  as 
applying  to  the  snperstruotnre  of  the  four  main 
spans. 

As  to  the  proof  which  has  been  taken,  I  agree 
with  your  ijordsbip  in  thinking  that  it  can  have 
no  substantial  effect  on  the  question  to  be  now 
decided.  If  the  meaning  of  the  contract  be  clear, 
any  proof  as  to  the  aatihgs  of  the  parties  conld 
not  have  the  effect  of  changing  that  meaning. 
If,  however,  it  could  be  made  out  that  though 
the  meaning  of  the  contract  was  clear,  the 
actings  of  the  parties  showed  unequivocally  that 
they  agreed  to  make  a  new  contract  in  some  par- 
ticular, or  to  modify  its  original  terms,  then  the 
actings  might  have  that  effect.  The  proof  should 
no  doubt  receive  effect  to  this  extent,  that 
if  it  appears  that  the  Steel  Company  had  agreed 
to'  abandon  their  right  to  supply  steel  for  certain 
parts  of  the  bridge  which  tbey  had  the  right  to 
■apply,  and  Tancred,  Arrol,  &  Company  ac- 
qniesoed  in  this,  so  far  the  contract  wonld 
b«  modified ;  and  if  there  be  difficulty,  as  I 
think  there  is,  in  the  question  whether  this  con- 
tract would  not,  if  strictly  construed,  include  the 
steel  for  the  whole  bridge,  the  proof  then  is  very 
material,  because  it  shows  that  whatever  might 
be  the  decision  of  the  Court  on  that  question 
both  parties  have  by  their  actings  agreed  that 
the  snpply  shall  be  limited  to  the  superstructure 
of  thefonrspans.  I  amnotsurethattheSteelCom- 
pany  in  their  actings  have  ever  contended  for 
anything  more— that  one  can  infer  from  their 


actings  that  they  ever  maintained  that  they  had 
anything  to  do  with  the  snpply  of  steel  for 
any  part  of  the  bridge  except  the  snperstruotnre 
of  the  four  spans.  I  think  the  proof  shows  that 
they  never  said  or  maintained  in  their  commun- 
ings with  the  defenders  in  reference  to  the 
supplies — "We  insist  that  we  have  right  to 
snpply  the  8500  tons  for  the  viaduct,  or 
we  are  entitled  to  supply  the  steel  plates  or  curb 
for  the  shoes  of  the  caissons."  I  cannot  say  so 
much  for  their  pleading  in  Court.  I  thiuk  they 
erred  in  their  pleading,  though  their  actings  in 
regard  to  this  matter  seem  to  have  been  consistent 
throughout.  In  article  7  the  defenders  say — 
"  The  caissons  for  the  Forth  Bridge  were  origin- 
ally intended  to  be  made  entirely  of  iron,  bnt 
afterwards  the  engineer  of  the  works  requested, 
under  the  powers  given  him  in  the  contract,  that 
steel  shoes  shonld  be  used  for  these  caissons. 
For  this  purpose  500  tons  of  steel  were  needed. 
The  defenders  gave  this  work  to  Arrol  Brothers  of 
Glasgow,  who  bought  the  steel  from  Neilson 
Brothers  in  Glasgow,  who  again  bought  it  from  the 
pursuers,  who  were  well  aware  that  it  was  required 
for  the  Forth  Bridge."  And  what  is  the  answer 
to  that?  "Admitted  that  the  pursuers  tested 
600  tons  of  steel  which  was  bought  from  them 
by  Neilson  Brothers  of  Glasgow.  Explained  that 
at  the  time  they  were  not  aware  that  the  said 
steel  was  for  work  which  fell  under  the  contract, 
and  that  consequently  tbey  did  not  at  that  time 
raise  action  against  the  defenders."  That  means 
this — they  never  raised  any  question  in  point  of 
fact  about  it.  But  now  when  they  come  to  plead 
their  case  in  order,  I  fancy,  to  snppoit  their  view 
of  the  contract,  and  apparently  in  some  dread  lest 
if  they  made  a  concession  that  the  contract  was 
limited  to  the  superstructure  of  the  four  spans 
it  might  hurt  their  canse  otherwise,  they  now  say 
what  I  have  just  quoted.  The  same  observation 
may  be  made  as  to  the  approach  viaduct  to  the 
bridge  In  statement  8  the  same  statement  is 
made,  and  the  answer  is — "Explained  that  at  the 
time  they  were  not  aware  that  the  said  steel  was 
for  work  which  fell  under  the  contract,  and  that 
consequently  no  action  was  taken  by  them." 
These  answers  and  the  proof  satisfy  me  that  in 
point  of  fact  the  Steel  Company  never  claimed 
to  supply  either  the  8500  tons  of  steel  work  for 
the  viaduct  nor  the  steel  for  the  caissons,  although 
they  have  pleaded  that  they  were  entitled  to  make 
snch  claims  under  the  contract,  and  the  conclu- 
sions of  the  summons  indicate  no  limitation  of 
the  bridge  to  its  fonr  leading  spans  and  to  tbe 
superstructure  of  these  spans  only. 

The  next  point  in  the  proof  was  in  regard  to 
the  rivet  bars.  I  have  a  strong  opinion  that  if 
the  Steel  Company  had  thought  right  to  object 
to  the  proceeding  about  the  rivets  they  were 
entitled  to  do  so.  They  had  undertaken  to  supply 
all  the  steel  for  the  bridge,  and  as  part  of  that 
steel  rivet  bars  were  specified.  The  view  un- 
doubtedly was  that  they  shonld  get  the  rivet  bars 
ready,  and  Tancred,  Arrol,  &  Company  were  to 
convert  these  steel  bars  into  rivets.  I  do  not 
think  it  was  in  Tancred,  Arrol,  &  Company's 
power  to  say,  ' '  We  will  snpply  steel  onrselves  for 
part  of  the  bridge,  and  not  take  any  rivet  bars 
from  yon,  bnt  make  our  own  rivets  even  for  the 
work  on  the  fonr  spans.  ^  Bnt  I  agree  with  your 
Lordships  in  thinking  that  on  this  part  of  the 
case  the  proof  shows  that  while  the  Steel  Com- 
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pany  tbonght  this  was  an  inyasion  of  their  con- 
tract they  reBolred  that  they  would  not  make  a 
qnestion  about  it.  They  thought  it  wag  not  a 
large  enongh  matter  to  get  into  conflict  with 
Tanored,  Arrol,  t  Company  abont,  and  I  attri- 
bute no  importance  to  that  point. 

The  only  other  point  that  remains  is  the  mat- 
ter of  the  minutes,  and  I  agree  with  yonr  Lord- 
ship in  thinking  that  there  was  no  acting  of 
parties  proved  in  reference  to  this  snbject.  As 
to  the  second  minute,  I  think  nothing  can  be 
made  of  it.  It  is  quite  properly  expressed  with 
reference  to  the  position  in  which  the  parties 
stood.  It  is  dated  7th  October  1885— "In  con- 
sideration of  this  concession"  (abont  taking  bills 
instead  of  cash)  "these  gentlemen  agree  that 
our  contract  with  their  firm  should  be  taken  as 
covering  the  whole  of  the,  steel  required  for  the 
oompletion  of  the  Forth  Bridge — that  is  to 
say,  the  question  haying  been  raised  as  to 
whether  the  contract  did  include  the  whole 
steel,  the  Steel  Company  maintaining  that 
it  did,  and  Tancred,  Arrol,  <fc  Company 
maintaining  that  it  did  not,  they  agreed  that  the 
contract  should  be  construed  as  the  Steel  Com- 
pany construed  it.  There  is  nothing  in  that  to 
show  that  the  Steel  Company  construed  the  con- 
tract otherwise  than  in  the  manner  to  which 
effect  will  now  be  given.  The  earlier  minute  is 
more  loosely  expressed : — "23rd  September  1885. 
— It  was  decided  that  Mr  Biley  wait  on  them  and 
agree  to  do  this,  provided  they  agree  to  give  us 
the  order  for  any  steel  they  may  require  over  our 
contract  quantity,  and  at  our  contract  prices." 
Uniioubtedly  these  words  are  quite  fitted  to  bear 
the  meaning  that  the  Steel  Company  though 
there  was  a  "contract  quantity"  only  stipulated, 
and  that  they  were  asking  a  new  and  extended 
arrangement  in  this  respect,  bat  my  opinion  on 
the  evidence  as  a  whole  is  that  the  minute  is  not 
truly  expressed  so  as  to  bear  out  what  was  in 
substance  the  controversy.  I  think  the  real 
question  between  the  parties  was  not  as  to  having 
a  fixed  contiiaot  quantity,  but  rather  that  the 
Steel  Company  were  maintaining  the  view  that 
they  were  entitled  to  supply  the  whole.  But  in 
any  case  it  would  be  a  novelty,  if  the  contract  be 
dear  in  itself,  to  say  that  if  the  defenders  can  find 
in  the  books  or  documents  of  the  pursuers,  re- 
covered under  a  diligence,  something  that  tends  > 
to  show  that  the  pursuers  had  a  view  of  the  con- 
tract differing  from  its  legal  meaning  and  effect, 
and  was  more  favourable  to  the  defenders,  this 
should  control  or  alter  the  contract.  If  these 
were  very  clear  minutes — and  a  series  of  minutes 
— making  it  clear  beyond  all  question  that  the 
pursuers  took  the  same  view  as  the  defenders 
maintain,  that  the  true  contract  was  for  a  limited 
quantity,  this  might  raise  a  question  of  diffi- 
culty as  to  whether  the  Court  should  not  con- 
strue the  contract  as  both  parties  by  their  act- 
ings declared  they  interpreted  it.  But  there  is 
no  such  state  of  the  facts.  I  am  of  opinion  that 
the  solitary  passage  in  a  single  minute  can  have 
no  effect  whatever  in  controlling  the  written 
contract  of  parties,  constituted  by  letters  which 
passed  between  them.  And  accordingly  I  think 
that  in  this  matter  of  the  minutes  the  proof  gives 
no  assistance  in  the  determination  of  the  case. 
](t  is  a  case  which  must  be  determined  entirely  on 
&e  contract.  The  parties  are  now  agreed  that 
the  limit  of  the  claim  of  the  Steel  Company  shall 


be  the  steel  for  the  superstructure  of  the  four 
spans,  and  I  am  of  opinion  that  on  the  contract 
the  Steel  Company  clearly  had  right  to  supply 
and  were  bound  to  supply  the  whole  steel  re- 
quired for  that  superstructure. 

LoBD  Adak — I  entirely  concur  with  your  Lord- 
ship, and  wish  to  make  only  one  observation, 
and  that  is  that  the  reference  in  the  contract  be- 
tween the  Steel  Company  and  Tancred,  Arrol,  & 
Company  to  the  main  -specification  is  not  limited 
to  the  material  to  be  supplied.  The  reference 
is  to  the  work  to  be  executed  by  Tancred, 
Arrol,  &,  Company  "in  strict  accordance  with 
the  specification,"  and  I  think  that  being  incor- 
porated in  the  Steel  Company's  contract  gave  a 
right  to  the  Steel  Company  to  see  what  the 
work  to  be  executed  by  Tancred,  Arrol,  &  Com- 
pany with  reference  to  this  steel  was  in  that 
specification.  It  is  in  that  view  that  I  concur 
with  your  Lordship  that  we  are  entitled  to  look 
at  the  specification  as  to  that  matter,  and  to  in- 
corporate it  in  the  Steel  Company's  contract  with 
Tancred,  Arrol,  k,  Company.  And  if  that  is  done 
we  see  quite  plainly  that  the  work  required  to 
be  executed  by  Tancred,  Arrol,  &  Company  is 
the  superstructure  of  the  four  main  spans. 

The  Court  varied  the  interlocutor  of  the  Lord 
Ordinary  of  2nd  March  1888  by  inserting  the 
words  "of  the  superstructure"  after  the  word 
"construction,"  and  before  the  words  "of  the 
four  main  spans;"  and  recalled  the  finding  in 
the  interlocutor  of  18th  June  finding  the  defenders 
liable  in  expenses,  and  in  place  thereof  found  them 
liable  in  expenses  with  the  exception  of  the  ex- 
penses of  the  proof. 

Counsel  for  the  £ursuers(Bespondents) — D.-F. 
Mackintosh — Sir  C.  Pearson.  Agents — Tod», 
Murray,  &  Jsmieson,  W.S. 

Counsel  for  the  Defenders  (Beolaimers) — Bal- 
four, Q.  C.  — Jamieson.  Agents— Millar,  Bobson, 
Alnnes,  S.S.O. 


Saturday,  February  2. 

FIRST    DIVISION. 
CDNNINOHAM  V.  DUNCAN  *  JAMIESON. 

Reparation — Slander — Tirue — Diiigenee  to  Aieer- 
tain  AuthorMp  of  Libel— Evidenee  in  Aggra- 
vation of  Damagei. 

In  an  action  of  damages  brought  against 
the  publishers  of  a  newspaper  for  aUeged 
libels  contained  in  an  editorial  article  and  a 
series  of  letter!*  purporting  to  come  from  a 
number  of  independent  writers,  which  had 
been  published  in  the  defenders'  newspaper, 
the  pursuer  averred  that  the  defenders  were 
themselves  the  authors  of  both  article  and 
letters,  and  he  lodged  a  specification  craving 
diligence  to  recover  the  manuscripts  of  the 
article  and  letters  and  any  books  or  writings 
relating  to  their  authorship  and  composition. 
The  issue  taken  by  the  pursuer  related  only 
to  the  publication  of  the  alleged  libels. 

Hdd  that  the  pursuer  was  entitled  to  tbe 
diligence  craved,  and  to  lead  evidence  in 


Digitized  by 


Google 


Danean  &  Jmnleaon,  &«. 
reb.  2, 1880. 


]      The  Scottish  Law  Bqoorter.—  Vol.  XX  VI. 


317 


BTipport  of  his  BTerment  as  to  the  authorship 

of    the  letters  in  aggraTation  of   damages 

without  putting  the  question  of  attthorship 

in  issue. 

William  Cunningham  raised  this  action  i^ainst 

Dnnoan  k,  Jamieson,  printers  and  publishers  of 

the  Stirling  Observer  and  the  Stirling  Saturday 

Obierver,  for  payment  of  £1U00  as  damages  for 

alleged    slanders  on  the  pursuer  published  in 

these  papers. 

The  alleged  libels  were  contained  in  a  series  of 
letters  and  one  article  which  appeared  in  the  pages 
of  the  Stirling  Obterzer  and  Stirling  Saturday  Ob- 
terver  between  6th  September  and  20th  October 
1888,  and  which  charged  the  pursuer  with  corrupt 
conduct  as  a  member  of  the  Town  Council  of 
Stirling.  The  letters  purported  to  be  from  a 
number  of  independent  correspondents,  and  were 
▼arionsly  signed  "Trader,"  "Another  Trader," 
"One  More  Trader,"  "A  Baker  Street  Voter," 
"Another  Baker  Street  Elector,"  and  "Bow 
Street." 

The  pursuer  averred — "  (Cond.  14)  The  whole 
of  the  said  letters  and  articles  published  by  the 
defenders  as  aforesaid  not  only  contain  the  false, 
oalumniooB,  and  malicious  passages  before  cited, 
but,  whether  taken  together  or  separately,  were 
oaloulated  to  hold  up  and  expose,  and  did  calnm- 
niously  and  injuriously  hold  up  and  expose,  the 
pursuer  to  public  contempt  and  ridicule.  They 
were  part  of  a  systematic  plan  to  destroy  or  in- 
jure the  pursuer's  respectability,  reputation, 
character,  and  usefulness  as  a  public  man  ;  and 
they  have  had  the  effect  of  lowering  and  degrad- 
ing the  pursuer  in  the  eyes  of  the  public. 
(Oond.  16)  .  .  .  The  pursuer  believes  and  avers 
that  the  defenders  either  wrote  the  said  letters  or 
procured' them  to  be  written  for  publication  in 
their  said  newspaper.  The  defenders  have  de- 
clined to  give  the  pursuer  any  information  or 
any  satisfaction,  and  in  these  circumstances  the 
present  aetion  has  been  rendered  necessary. 
The  sum  sued  for  is  reasonable  reparation  in  the 
premises." 

The  defenders  denied  these  averments. 

The  defender  pleaded — "(2)  The  statements 
complained  of  being  only  fair  comments  on  the 
public  conduct  of  a  public  man,  they  do  not 
form  a  ground  of  action.  (3)  The  pursuer  hav- 
ing suffered  no  damage,  the  defenders  should  be 
assoilzied." 

On  15th  December  1888  the  Lord  Ordinary 
(Fbaskb)  approved  of  an  issue  for  the  trial  of 
the  cause,  which  was  to  the  following  effect — 
"It  being  admitted  (1)  (hat  the  defenders  are  tbe 
printers  and  publishers  of  the  Stirling  Observer 
and  Stirling  Saturday  Observer  newspapers,  and 
(2)  that  the  defenders  published  [then  followed  a 
reference  to  the  letters  and  the  article  and  the 
dates  of  publication] — Whether  the  said  state- 
ments, letters,  and  article,  printed  in  the  appendix 
hereto,  or  any  of  them,  or  part  of  them,  are  of  and 
oonceming  tbe  pursuer,  and  falsely  and  calnnini- 
onsly  represent  that  tbe  pursuer  being  a  member 
of  the  Town  Council  of  Stirling  took  advantage 
of  his  position  to  make  money  to  the  town's 
great  hurt,  that  he  had  been  bribed  by  the 
Caledonian  Bailway  Company  to  betray  the 
interests  nf  the  burgh  in  favour  of  the  said 
Caledonian  Railway  Company,  that  he  was  a 
two-faced  man,  and  a  Judas,  and  ought  to  be 
ghtumed ;  or  make  similar  and  calumnious  repre- 


sentations of  and  regarding  the  pursuer,  to  his 
loss,  injury,  and  damage  ?" 

(Subjoined  was  an  appendix  in  which  the 
letters  and  article  were  set  out  at  length). 

The  following  specification  of  books  and  writ- 
ings for  the  recovery  of  which  a  diligence  was 
asked  was  thereafter  lodged  by  the  pursuer: — 
"1.  The  manuscripts  of  tbe  various  letters  re- 
ferred to  in  the  6th,  6th,  8th,  9th,  10th,  11th, 
and  12th  articles  of  the  condescendence,  and  the 
manuscript  of  the  newspaper  article  mentioned 
in  the  7ch  article  of  the  condescendence,  or  the 
manuscripts  of  the  writings  or  documents  em- 
bodying the  said  letters  or  article.  2.  The  busi- 
ness books  of  the  defenders  for  the  period 
between  1st  August  and  5th  November  1888 — 
including  diaries,  journals,  memoranda-books, 
note-books,  letter-books  and  cash-books— that 
excerpts  may  be  taken  therefrom  of  all  entries 
therein  relating  to  the  said  letters  or  article,  or 
any  of  them,  or  to  the  authorship,  composition, 
or  publication  thereof,  or  to  payments  made  by 
tbe  defenders  on  account  thereof,  or  in  oonneo- 
tion  therewith.  8.  All  letters  received  by  the 
defenders  during  the  foresaid  period  relating  to 
the  letters  or  article  in  question,  or  to  the  author- 
ship or  publication  thereof,  and  all  receipts 
received  by  tbe  defenders  for  payments  by  them 
on  account  of,  or  in  connection  with,  the  said 
letters  or  article.  4.  All  letters  received  by  the 
defenders  during  the  months  of  September  and 
October  1888,  from  the  pursuer  and  his  law- 
agent  regarding  the  publications  in  question.  5.. 
Failing  principals,  drafts,  scrolls,  duplicates  or 
copies  of  the  foregoing. " 

On  9th  January  the  Lord  Ordinary  granted 
diligence  at  the  instance  of  the  pursuer  for  the 
recovery  of  the  books  and  writings  mentioned  in 
the  specification  with  the  exception  of  those 
mentioned  under  the  first  three  heads  thereof. 

The  pursuer  reclaimed,  and  argued — He  was 
entitled  to  obtain  the  diligence  craved  under 
these  heads  of  the  specification,  for  be  had 
averred  on  record  that  the  defenders  were  the 
authors  as  well  as  the  publishers  of  the  letters 
containing  the  libels.  The  fact  of  that  averment 
having  been  made  distinguished  the  case  from 
Loice  V.  Taylor.  The  diligence  craved  wag 
necessary  to  enable  tbe  pursuer  to  meet  a  defence 
that  tbe  defenders  had  only  published  letters 
sent  to  them  by  various  electors,  and  that,  there- 
fore, though  there  might  be  legal  malice,  there 
was  no  active  malice.  It  was  not  necessary  that 
the  question  of  tbe  authorship  of  the  libels 
should  be  put  in  issue.  If  the  defenders  would 
be  entitled  to  prove  to  the  jury  the  state  of  mind 
with  which  they  published  the  writings,  with  a 
view  to  mitigation  of  damages,  the  pursuer  wag 
entitled  to  enter  upon  a  similar  proof  in  aggra- 
vation of  damages.  The  pursuer  would  therefore 
be  entitled  to  prove  to  the  jury  that  tbe  defenders 
were  themselves  the  authors  of  the  writings  they 
published,  without  putting  that  question  in  issue, 
in  aggravation  of  damages — iferivaU  v.  Carson, 
December  1,  1887,  L.B.,  20  Q.B.  275  ;  Brims  v. 
Beid  <&  Sons,  May  28, 1885,  12  B.  1016;  Ponii. 
fex  and  Wood  v.  Stevenson,  December  7,  1887, 
15  B.  126;  Odger  on  Slander  (2ud  ed.)  309; 
SeoUand  v.  Thornton,  August  8,  1776,  F.C.,  and 
2  Hailes  669 ;  Auld  v.  Shairp,  July  14,  1876,  2. 
B.  940,  opinion  per  Lord  Neaves,  p.  950 ;  Cooley 
T.   Edinburgh  d    Glasgow  Sailway    Company, 
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December  13,  1846,  8  D.  288. 

Argued  for  the  defenders  and  respondents — 
The  publisher  had  taken  the  responsibility  of  the 
alleged  libels  which  had  appeared  in  his  news- 
paper on  himself,  and  the  pnrsner  was  not 
entitled  to  the  inquiry  he  asked  for,  which  might 
disclose  the  names  of  third  parties  nut  repre- 
sented in  the  action — Lowe  t.  Taylor,  June  24, 
1848,  6  D.  1261 ;  Brimt'  case,  per  Lord  President, 
1020.  At  all  events,  the  question  of  authorship, 
if  there  was  to  be  an  inquiry  into  it',  must  be 
brought  before  the  jury  by  being  put  in  issue, 
and  that  being  quite  a  distinct  question  from  the 
question  of  publication  should  be  brought  before 
the  jury  in  a  separate  issue. 

At  advising— 

liOBD  Pbksideni— This  is  a  very  important 
case  in  the  view  I  take  of  it,  and  raises  a  ques- 
tion of  some  novelty.  The  series  of  letters, 
which  appeared  in  the  Stirling  Observer  in  the 
months  of  September  and  October  are  certainly 
in  the  highest  degree  calumnious,  especially  as 
directed  against  the  reputation  of  a  man  in  a 
public  position,  and  there  is  no  defence  of  Veritas, 
but  the  newspaper  publisher  proposes  to  take  the 
whole  responsibility  upon  himself,  both  of  the 
editorial  article  complained  of  and  also  of  that 
long  series  of  letters,  which  ex  facie  appear  to  be 
written  by  different  people.  They  are  all  pseu- 
donymous, and  bear  to  be  coming  from  a  variety 
of  different  persons  interested  in  the  public  affairs 
of  the  town  of  Stirling,  but  the  whole  responsi- 
bility is  assumed  by  the  defenders.  So  far  the 
matter  is  quite  iu  a  condition  to  go  to  trial ;  the 
issue  which  is  taken  by  the  pursuer  is  an  issue 
directed  against  the  defenders  as  printers  and 
publishers  of  the  newspaper,  and  be  complains 
that  in  the  various  letters  and  in  the  leading 
article  most  calumnious  statements  are  made  con- 
cerning his  conduct  and  reputation.  Now,  in  the 
ordinary  case  I  should  certainly  say  that  having 
the  defenders  as  the  responsible  party  to  answer 
his  claim  of  damages,  the  pursuer  would  not  be 
entitled  to  make  the  claim  which  he  does,  namely, 
to  ascertain  by  the  execution  of  the  diligence  or 
by  evidence  who  were  the  real  writers  of  the 
letters  in  question.  But  this  is  not  an  ordinary 
case  at  all,  because  the  pursuer  has  put  upon 
record  two  very  important  averments  regarding 
the  authorship  of  those  letters.  In  the  first  place, 
he  says  in  the  14th  article  of  his  condescendence, 
"they  were  part  of  a  systematic  plan  to  destroy 
or  injure  the  pursuer's  respectability,  reputation, 
character,  and  usefulness  as  a  public  man ;  and 
they  have  had  the  effect  of  lowering  and  degrad- 
ing htm  in  the  eyes  of  the  public. "  And  in  con- 
nection with  this  he  avers  in  the  16th  article 
that  "the  defenders  either  wrote  the  said  letters 
or  procured  them  to  be  written  for  publication  in 
their  said  newspaper." 

Now,  if  it  be  true  that  there  was  a  systematic 
plan  for  the  purpose  of  running  down  the  char- 
acter of  the  pursuer  as  a  public  man,  and  if,  in 
prosecution  of  this  systematic  plan,  the  defenders 
wrote  these  different  letters,  as  well  as  the  lead- 
ing article,  and  gave  them  the  appearance  of 
coming  from  distinct  and  independent  sources, 
they  certainly  were  taking  means  to  deceive  and 
mislead  the  public  as  to  the  actual  facts  that  were 
taking  place ;  because,  as  the  publication  stands, 
they  naturally  lead  the  readers  of  the  newspapers, 


and  the  public  of  Stirling  generally,  to  believe 
that  there  are  a  great  many  people  who  entertain 
a  very  bad  opinion  of  this  pursuer,  and  think  that 
he  has  been  guilty  of  corruption  and  malveraation 
of  his  office  as  a  public  man,  and  that  this  opin- 
ion is  by  no  means  confined  to  the  conductors  of 
the  Stirling  Observer.  I  apprehend  this  is  calculated 
to  increase  very  much  the  damage  done  to  the 
reputation  of  the  pnrsner,  because  if  the  opinion 
of  the  newspaper  alone  were  concerned,  indepen- 
dent persons  might  have  thought — "This  is  a 
newspaper  scandal,  and  we  cannot  take  it  as  true 
unless  we  hear  more  about  it."  But  if  a  number 
of  independent  persons  appear  all  to  be  writing 
to  the  same  effect,  the  slander  becomes  more 
aerioug  in  the  eyes  of  the  general  public. 

This  aggravation  of  damage  done  to  the  pur- 
suer is  a  thing  which  I  think  it  is  competent  to 
prove  at  the  trial  of  the  case,  and  especially  when 
it  is  averred  very  distinctly  upon  record  that  the 
damage  thus-  produced  arises  entirely  from  the 
actings  of  the  defenders  themselves,  the  con- 
ductors of  this  newspaper,  who  falsely  represent 
upon  the  face  of  their  newspaper  that  other 
people,  independent  writers,  agree  with  them  in 
the  view  which  they  took  of  the  pursuer's  public 
conduct.  The  only  difficulty  raised  on  the  part 
of  the  defenders,  as  I  understand  it  now,  is  that 
if  the  pursuer  means  to  prove  that  the  news- 
paper publishers  were  really  themselves  the 
authors,  directly  or  indirectly,  of  these  letters, 
he  must  take  an  issue  to  that  effect,  and  that  the 
issue  as  it  stands  will  not  enable  bim  to  prove 
that,  and  therefore  this  inquiry  ought  not  to  be 
allowed.  That  is  a  technical  objection,  but  at 
the  same  time  it  is  an  objection  requiring  fair 
consideration.  I  do  not  think  it  is  necessary  that 
the  authorship  should  be  put  in  issue — that  is  to 
say,  I  do  not  think  the  pursuer  is  bound,  either 
in  the  issue  which  he  has  already  got,  to  put 
authorship  as  well  as  publication  in  issue,  or  to 
take  a  separate  issue  to  authorship.  If  he  pat 
both  into  one  issue  he  would  run  this  risk,  that 
unless  he  proved  both  authorship  and  publica- 
tion he  could  not  get  a  verdict.  That  objection 
would  not  apply  if  be  took  a  separate  issue,  but 
I  cannot  see  the  necessity  of  a  separate  issue  at 
all,  because  the  only  purpose  for  which  this 
evidence  is  sought  is  to  show  what  was  the  state 
of  mind  of  the  writers  of  these  letters,  or  what 
was  the  state  of  mind  of  the  writer  of  the  editorial 
article,  who  was  himself,  it  is  said,  the  author 
of  the  apparently  independent  letters  which 
appeared  in  the  newspapers. 

I  think  if  that  is  established  it  will  go  to  aggra- 
vate damages  considerably,  and  I  think  it  is  a 
legitimate  ground  of  aggravation,  just  as  it  would 
be  a  very  good  ground  for  mitigation  of  damages 
if  the  defenders  could  show  that  the  whole  of 
these  letters,  or  at  all  events  the  editorial  article, 
was  written  under  a  very  strong  impression  that 
there  were  good  grounds  for  believing  what  was 
said.  It  would  be  very  difficult  to  reconcile  the 
rule  which  we  have  established  regarding  mitiga- 
tion of  damages  by  an  examination  of  the  whole 
circumstances  surrounding  the  publication  of  the 
libel  or  the  nttering  of  the  slimder,  with  a  mle 
which  would  exclude,  on  the  other  side,  oironm- 
stances  tending  to  aggravate  damages.  Yon 
must  admit  circumstances,  and  this  is  just  one  of 
the  cases  in  which,  I  think,  the  ciroumstanoes 
alleged  may  very  fairly  be  put  in  evidence  for  the 
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parpoee  of  aggntTating  the  damages. 

I  WS8  a  little  strock  at  first  sight  by  the  sng- 
gestion  of  Mr  Thomson,  that  this  diligence  ma; 
disclose  the  authors  of  these  letters  to  be  third 
parties  who  are  not  here  represented.  It  wonld 
not  be  desirable  that  that  should  be  so,  but  at  the 
same  time  I  cannot  say  that  I  have  maoh  sym- 
pathy with  writers  of  anonymous  letters  contain- 
ing Tety  calumnious  statements,  and  I  think  they 
will  have  no  very  great  reason  to  complain  even 
^thongh  in  furthering  the  ends  of  justice  it 
becomes  necessary  to  drag  them  from  their  lnr]c- 
ing  place,  and  therefore  I  dismiss  this  considera- 
tion altogether  in  disposing  of  the  oase.  I  am  for 
granting  the  diligence  in  ti^e  terms  asked. 

LoBD  MuBE — The  only  difficulty  as  to  granting 
the  diUgenoe  asked  for  arises  from  the  use  of 
the  word  "  authorship"  in  articles  2  and  8  of  the 
specification,  because,  generally  speaking,  when 
the  editor  of  a  newspaper  takes  upon  himself  the 
responsibility  of  alleged  libellons  matter  it  has 
been  held  that  he  is  not  bound  to  disclose  the 
antbor.  That  is  a  good  rule  in  an  ordinary  oase, 
bnt  the  present  is  not  an  ordinary  case,  because 
the  pnrsuer  in  articles  14  and  16  of  the  con- 
descendence has  made  distinct  allegations  of  a 
systematic  plan  to  attack  the  character  of 
the  pursuer  as  a  pnblio  man,  and  one  of  the 
allegations  was  that  these  letters  professing  to 
oome  from  members  of  the  public  were  written 
by  the  defenders  themselTes.  I  think  it  is  com- 
petent to  admit  proof  of  that  averment  as  evi- 
dence bearing  on  the  question  of  damages.  In 
the  ordinary  case  proof  of  surrounding  circum- 
stances is  applied  in  mitigation  of  damages,  and 
evidence  is  admitted  of  the  circumstances  under 
which  an  article  was  written  to  show  that  the 
defender  in  writing  it  had  no  special  malice 
towards  the  pursuer.  That  having  been  admitted 
without  a  special  issue,  I  do  not  see  how  evidence 
of  the  description  here  asked  can  be  excluded  in 
aggravation  of  damages.  I  see  no  ground  in  law 
why  the  pursuer  should  be  prevented  from  getting 
access  to  the  documents  themselves  with  a  view 
to  establishing  if  there  is  only  one  or  four  or  five 
authors  of  these  letters. 

LoBD  SaANs— If  questions  of  this  kind  were 
to  be  determined  on  strictly  logical  principles  I 
think  there  is  much  to  be  said  for  refusing  to 
allow  snch  an  inquiry  as  the  production  of  these 
letters  will  necessarily  open  up  here.  According 
to  strict  principle  it  appears  to  me,  that  assuming 
that  a  oalumnioas  publication  has  been  here  made, 
and  I  think  that  may  very  fairly  be  assumed  upon 
these  articles  with  no  issue  to  Veritas,  then  the 
only  question  left  is  one  of  damages,  and  I  think 
it  may  be  fairly  said  that  if  it  is  merely  a  question 
of  measuring  the  amount  of  damages,  all  tbat  the 
jnry  require  to  have  before  them  is  tbe  articles, 
the  nature  of  the  articles,  and  the  publication  of 
them.  Members  of  the  public  reading  these 
articles  will  see  that  they  appear  to  be  from  a 
nnmber  of  different  quartns,  and  they  are  pub- 
liflhed  as  such.  They  have  gone  on  for  a  con- 
aiderable  time,  and  oontuin  very  serious  charges, 
and  npou  a  strict  view  of  the  qnestion,  "What 
is  the  amount  of  damages?"  what  the  jury  have 
to  look  at  is  the  amount  of  injury  which  the  man 
received  from  tbe  publication,  and  the  amount 
of  injory  will  not  be  affected  by  the  state  of  mind 


of  the  writer.  The  measare  of  damage  is  the 
same,  if  yon  are  looking  strictly  and  purely  to  the 
question  of  the  amount  of  damage — it  will  not  be 
varied  in  its  resalt  by  showing  who  wrote  the 
article,  nor  by  showing  what  was  the  state  of  mind 
of  the  writer  of  the  article. 

But  while  I  feel  the  force  of  that  very  strongly, 
I  am  satisfied  at  the  same  time  that  our  law  has 
allowed  evidence  of  this  kind  from  the  earliest 
date  in  which  cases  of  this  class  have  arisen. 
One  element  in  the  estimation  of  damages  which 
a  jury  is  fairly  entitled  to  take  into  view  is 
solatium  for  injured  feelings.  It  may  be  tbat 
in  estimating  tbe  injury  in  tbat  respect— the 
solatium  to  be  given  for  injured  feelings — the 
amount  may  vary  according  to  the  malice  of  the 
libeller  and  of  the  circumstances  in  which  the  libel 
was  written,  and  the  law  has,  as  I  say,  from  the 
earliest  times  admitted  proof  of  the  state  of  mind 
of  the  libeller,  whether  he  be  the  writer  of  the 
article  or  the  publisher  of  the  article,  or  both 
writer  and  publisher,  as  is  alleged  in  this  case, 
I  think  Mr  Guthrie  Smith  was  able  to  show  ns 
from  tbe  statement  of  Ijord  Hailes  in  the  oase 
of  Scotland  v.  Tliomson  that  so  early  as  1776 
evidence  of  that  kind  was  admitted  in  aggrava- 
tion of  damages,  although  it  cannot  be,  as  I  have 
said,  that  the  proper  measure  of  damage  would 
be  affected  by  the  state  of  mind  of  tbe  writer. 
In  the  oase  of  Scotland  the  illustration  given  was 
this,  that  "words  faulty  in  themselves  may  be 
more  easily  excused  when  uttered  of  guddenty, 
or  from  provocation,  than  the  same  words  will  be 
when,  after  premeditation,  they  are  printed  or 
uttered  from  the  pulpit."  So,  I  take  it,  that  we 
have  again  and  again  allowed  evidence  in  trials 
of  this  kind  as  to  whether  the  article  was  written 
in  irritation  or  on  provocation,  or  whether  it  had 
emanated  purely  from  the  imagination  of  the 
writer.  Even  in  the  very  last  case  of  this 
class  —  Browne  v.  Macfarlane,  Januarv  29, 
1889,  26  S.L.R.  289— the  ground  of  'judg- 
ment was  that  the  jury  ought  to  have  the  sur- 
rounding circumstances  before  them,  including 
the  state  of  mind  of  the  writer.  I  think  tbat 
branch  of  the  law  is  also  illustrated  in  the  case 
of  CoolUff.  There  a  person  was  injured  in  a  rail- 
way accident,  and  the  proper  question  was  as  to 
the  extent  of  injury,  bat  the  Court  resisted  the 
proposal  on  the  part  of  the  railway  company  to 
put  that  question  simply  into  the  issue.  They 
held  the  jury  should  be  in  possession  of  tbe 
whole  circumstances  in  which  the  injury  arose, 
obviously  in  the  view  that  tbe  nature  of  the 
fault  might  to  some  extent  affect  the  amount  of 
damages.  If  it  were  one  of  these  cases  where  au 
accident  occurred  though  all  ordinary  precau- 
tions had  been  used,  thc-n  they  would  be  in 
favour  of  the  company ;  if,  on  the  other  hand,  it 
was  a  oase  of  gross  fault  and  neglect  of  duty, 
that  might  be  an  aggravation  of  damages. 
Whatever  may  be  said  as  to  the  logical  reasoning, 
it  undoubtedly  was  so  decided,  and  the  principle 
has  been  followed  since,  for  in  no  case  has  the 
qnestion  of  fault  been  excluded. 

Taking  that  to  be  the  law  and  practice  which 
has  eontinned  for  so  many  years,  tbe  appli- 
cation of  it  to  this  case  I  think  is  quite  clear.  If 
we  refuse  to  allow  this  evidence,  then  the  pub- 
lisher goes  to  tbe  jury,  saying — "  You  most  as- 
sume that  all  these  letters  came  from  bona  fide 
members  of  the  public,  who  were  heartily  dis- 
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gusted  vrith  the  oondnot  of  the  parsner  ;"  or  the 
pablisher  might  say— ' '  I  was  aDgoarded  in  pub- 
lishing these  letters,  but  look  at  my  position 
with  so  many  of  the  public  pressing  me.  I 
regret  that  I  yielded,  but  yon  most  make  the 
damages  very  small."  That  surely  would  be  nn- 
jnst  to  the  pursuer,  if  the  fact  be  that  these 
various  letters  were  the  production  of  the  pub- 
lisher of  the  paper  himself,  and  that  is  the  aver- 
ment here.  I  am  not  prepared  to  say  that  I 
would  admit  this  inquiry  but  for  the  special'aver- 
ment  here,  but  with  that  averment,  and  as  the 
fact  may  be  so,  it  appears  to  me  we  are  bound 
to  admit  tbe  evidence. 

I  think  the  case  is  distinguishable  from  the 
case  of  Lotee  y.  Taylor,  because  in  that  case 
there  was  no  suggestion  that  the  letters  were  not 
letters  from  bona  ftde  third  parties.  Tbe  argu- 
ment was  taken  on  the  footing  that  they  were  from 
bona  fide  third  parties,  and  it  wag  held  that  as 
the  editor  chose  to  take  the  responsibility  there 
could  be  no  inquiry  behind  him.  This  case  is 
different,  because  of  the  averment  that  the  pub- 
lisher himself  was  tbe  author. 

There  remains  only  the  question  as  to  whether 
there  should  be  a  separate  issue,  and  while  I  agree 
with  your  Lordship  upon  that  point,  I  am  of 
opinion  that  the  issue  proposed  is  quite  sufficient. 
The  issue  puts  it  thus— these  articles  have  ap- 
peared in  the  paper,  and  tbe  question  is  whether 
they  are  of  and  concerning  the  pursuer,  and 
calumniously  represent  what  is  there  stated  — 
that  is,  whether  the  publisher  has  so  represented, 
for  practically  be  takes  the  position  of  having 
published  them.  In  that  question  it  appears  to 
me  to  be  simply  a  point  of  more  or  less  damages 
whether  he  wrote  the  letters  as  well  as  published 
them.  If  he  published  them  only,  and  published 
them  in  circumstances  that  he  got  them  from 
bona  fide  third  parties,  the  damages  would  be 
smaller  in  amount  than  they  would  be  if  he 
wrote  the  articles  himself,  but  that  is  merely  a 
case  of  aggravaied  circumstances  of  publication, 
and  I  am  of  opinion  that  it  could  be  proved  in 
the  issue  we  now  have  before  us.  On  these 
grounds  I  think  the  diligence  is  not  too  sweep- 
ing, and  I  am  of  opinion  that  it  ought  to  be 
granted. 

IiOBD  Adam  —  In  actions  of  damages  for 
libel  I  think  it  is  competent  by  the  law  of  Scot- 
land to  inquire  into  the  state  of  mind  of  the 
publisher  or  writer  of  the  libel  as  the  case  may 
be.  I  think  that  is  a  rule  of  tbe  law  of  Scot- 
land. I  think  in  the  case  of  a  publisher  the  pur- 
suer is  entitled  to  show  all  the  surrounding  cir- 
cumstances in  which  he  made  tbe  publication. 
We  had  an  example  of  that  the  other  day  in  the 
case  of  Browne  v.  Uacfarlane,  in  which  the  pub- 
lisher proved  that  he  had  received  tbe  informa- 
tion through  a  oorrespoudeot  in  due  course,  and 
no  doubt  he  might  have  gone  on,  if  it  had  been 
the  fact,  to  show  that  he  had  made  due  inquiry 
into  the  truth  of  the  information  as  supplied  to 
him.  But  I  think  it  follows  as  a  necessary  con- 
sequence that  if  this  is  allowed  in  mitigation  of 
damages,  a  similar  inquiry  must  be  allowed  in 
aggravation  of  damages,  t  think  the  one  is  just 
a  counterpart  of  the  other,  and  it  will  not  do  for 
the  defender  to  say — "As  I  do  not  propose  to 
inquire  into  the  surrounding  circumstances,  you, 
the    pursuer,   will  not  be  allowed    to  do  so." 


Upon  these  grounds  I  think  it  would  be  wrong  to 
refuse  this  diligence,  for  it  would  lead  to  this, 
that  the  publisher  of  a  newspaper  would  be  pat 
into  a  more  privileged  position  than  any  other 
member  of  tbe  public.  According  to  this  view, 
be  has  nothing  to  do  but  write  any  number  of 
anonymous  letters,  and  publish  them  in  his  news- 
paper, and  then  say — "I  am  publisher  of  the 
newspaper,  and  you  cannot  inquire  into  the  cir- 
oumstahces."  I  am  not  very  much  influenced  by 
the  fact  that  this  may  lead  to  the  disclosure  of 
the  names'of  the  actual  writers  of  the  libels.  I 
can  quite  understand,  as  was  the  case  in  Lowe  ▼. 
Taylor,  that  where  the  pursuer  can  show  na 
legitimate  interest  to  have  the  names  of  the 
writers  the  Oourt  will  not  assist  him.  But 
where,  as  here,  the  pursuer  has  a  legitimate 
interest  to  know  who  wrote  these  letters,  then  I 
think  we  should  not  stand  in  the  way  of  his  get- 
ting the  information. 

The  Conrt  recalled  the  Lord  Ordinary's  inter- 
locutor, and  remitted  the  case  back  to  him  to 
grant  the  diligence  as  craved. 

Counsel  for  the  Pursuer — Ontbrie  Smith — 
Wilson.    Agent — Andrew  Newlands,  S.S.O. 

Ootinsel  for  the  Defenders — Comrie  Thomson 
—i.  A.  Beid.    Agent— William  Duncan,  S.S.O. 


Wednesday,  February  6. 

SECOND    DIVISION. 

[Sheriff  of  Lanarkshire. 
COUFER'S    trustees    V.    TBE   NATIONAL 
BANK  OF  SCOTLAND  (LIMITED). 
Agent  and   Principal  —  Bank  —  Bank  Agent — 
Liability  of  Bank  for  Fraud  of  its  Agent. 

The  agent  of  a  branch  bank  in  a  country 
town  was  appointed  factor  of  a  trust-estate, 
and  authorised  to  draw  the  dividends  effeir- 
ing  on  the  trust  funds,  and  to  operate  on 
the  trustees'  account  with  the  branch  bank. 
He  received  various  sums  of  trust  money 
which  he  embezzled.  He  initialed  the  entries 
thereof  in  the  bank  pass-book  of  the  trust, 
and  on  different  occasions  forged  the  initials 
of  the  bank  accountant  to  such  entries.  He 
did  not  enter  these  sums  in  the  bank  ledger, 
and  he  wrote  therein  docquets  showing  • 
balance  at  tbe  credit  of  the  trust  of  much 
smaller  amounts  than  appeared  from  the 
bank  pass-book. 

In  an  action  at  the  instance  of  the  trustees 
against  the  bank,  ?teld  that  although  entries 
in  the  pass-book  were  prima  facie  evidence 
against  tbe  defenders,  Uie  money  had  never 
been  paid  into  bank,  and  the  defenders  were 
not  liable  to  refund  the  balance  in  favour  of 
the  pursuers  as  disclosed  by  the  pass-book. 
Bichard  Beid,  writer,  Kirkintilloch,   was  agent 
for  the  National  Bank  of  Scotland  (Limited)  in 
that  town.      Upon  Slst  July  1876  he  was  ap- 
pointed law-agent  and  factor  upon  a  trust  under 
the  trust-disposition  and  settlement  of   the  de- 
ceased Archibald  Oouper,  manufacturer  in  Kirk- 
intilloch, and  as  such  was  authorised  to  uplift 
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the  interest  npon  the  varions  seonrities  held  by 
the  trost,  and  to  operate  upon  the  tmst  bank 
aoooant.  Beid  acted  in  theBe  capacities  nntil 
aboDt  the  end  of  October  1887,  when  be  ab- 
sconded from  EirkintiUoob. 

The  trustees  obtained  posaeasion  of  the  bank 
pass-books  which  Beid  had  formerly  kept  in  his 
own  possession,  and  fonnd  that  the  balance  dae 
to  the  tmst  according  to  these  books,  as  at  1st 
Jnne  1887,  was  £218,  lOs.  lid.  The  bank,  how- 
ever, declined  to  accept  that  balance  as  the  cor- 
rect state  of  aooomit  between  the  parties,  and 
indeed  claimed  that  th'e  trnst  was  in  debt  to 
them. 

The  trustees  Mrs  Helen  Dollar  or  Couper, 
widow  of  the  said  Archibald  Couper,  and  others, 
therefore  brought  an  action  to  recover  the  sum 
of  £86,  28.  6d.,  which  after  examination  of  the 
whole  transactions  they  claimed  to  be  the  balance 
due  to  them  as  disclosed  by  the  pass-books. 

The  pursuers  averred— "Up  to  the  Ist  of 
June  1887  the^  sums  paid  into  the  bank  are 
regularly  and  formally  eutdred  in  the  pass-books, 
and  are  initialed  by  the  bank  agent.  Such 
entries  are  the  recognised  acknowledgments  by 
bankers  for  moneys  paid  into  bank.  From  an 
examination  of  the  pass-books,  bank  interest 
does  not  appear  to  have  been  allowed,  nor  charged 
on  the  sums  standing  at  the  credit  or  debit  of 
the  trust  from  Ist  November  1883.  The  de- 
fenders having  declined  to  complete  the  pursuers' 
pass-books,  the  pursuers  have  had  the  interest 
calculated  otherwise  to  the  best  of  their  ability, 
and  giving  effect  to  their  calculations  they  find 
that,  as  at  let  November  1887  (the  date  of  the 
defenders*  last  annual  balance),  theie  is  only  a 
balance  due  to  them  of  £86,  2s.  2d.,  which  is  the 
principal  sum  sued  for.  It  was  from  the  de- 
fenders the  pursuers  obtained  possession  of  the 
pass-books,  and  any  docquets  made  in  the  bank's 
ledger  were  not  made  by  Bichard  Beid  as  factor 
for  the  pursuers.  They  were  false  and  fraudu- 
lent, and  at  variance  with  the  pass-books  and  the 
facta,  and  were  made  by  him  solely  to  conceal 
the  manipulations  on  the  account  and  his  defal- 
cations as  bank  agent.  Bichard  Beid  oonld  not, 
as  factor  for  the  tnuteea,  manipnlate  the  bank's 
ledger  so  as  to  render  it  different  from  the  pass- 
books. The  dooqnet  formed  part  of  the  manipu- 
lations of  the  bank's  ledger  by  the  said  Bichard 
Beid  as  bank  agent." 

The  defenders  averred  —  ' '  Explained  thai 
Bichard  Beid,  as  is  customary  where  factors 
operate  on  a  bank  account,  had  the  custody  of 
the  ptfrsaera'  pass-book.  Such  a  pass-book  is 
not  one  of  the  books  of  the  bank,  and  is  never 
held  by  the  bank,  but  always  by  the  customer  or 
some-«ne  on  his  behalf.  'The  entries  in  a  pass- 
book are  naade  by  the  customer,  and  not  by  the 
bank.  Explained  that  on  1st  June  1887  there 
was  standing  at  the  credit  of  the  account  kept 
for  the  pursuers  in  the  bank  books  a  sum  of 
£19,  88.  Id.  If  the  pursuers'  pass-book  showed 
a  different  total  at  their  credit  such  total  was 
arrived  at  by  means  of  false,  fraudulent,  or  mis- 
taken entries  made  by  the  said  Bichard  Beid  to 
conceal  his  defalcations  as  factor  for  the  pnrsaers. 
The  pass-books  do  not  set  forth  the  true  state  of 
the  acoonnt ;  it  is  not  the  custom  fur  such  entries 
to  be  Initialed  by  the  bank  agent.  It  is  unusual 
for  him  to  initial  such  entries,  which  are  usually 
initialed  by  the  teller  or  the  ledger  clerk,  and 
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sometimes  by  both.  Explained  further,  that 
after  crediting  pursuers  with  all  money  paid  into 
the  bank,  and  with  all  sums  drawn'  out,  the 
balance  at  their  credit  on  1st  June  1887  was  £19, 
Ss.  Id.  As  factor  for  the  pursuers,  Beid  from 
time  to  time  docqueted  the  said  account  in  the 
defenders'  Kirkintilloch  ledgers.  On  Ist  Novem- 
ber 1886  the  said  Bichard  Beid  docqueted  the 
said  bank  ledger  in  the  following  terms,  viz. :  — 
'  The  above  account  examined  and  found  correct, 
the  vouchers  delivered  up,  and  the  balance,  car- 
ried to  credit  in  a  new  scconnt,  amounts  to 
£1,  179 — Bichard  Beid,  factor.'  The  sum  of 
£1,  17s.  was  carried  to  the  credit  of  the  new 
acoonnt,  which  was  operated  on  by  Beid  as  factor 
for  the  pursuers,  with  the  result  that  on  1st 
November  1887  there  was  a  sum  of  £98,  9s.  6d. 
at  the  debit  of  the  account,  for  which  the  defen- 
ders reserve  their  claim." 

The  pursuers  pleaded — "(2)  '^^^  pursuers 
having  paid  into  the  defenders'  branch  at  Ejrk- 
intillooh  the  sums  entered  in  their  pass-books, 
and  said  payments  having  been  duly  acknow- 
ledged by  the  initials  of  their  agent,  the  defenders 
are  liable  for  the  balance  due  npon  the  entries 
in  said  pass-books,  and  the  pursuers  are  entitled 
to  decree  as  craved,  with  expenses.  (4)  The 
docquets  founded  on  by  the  defenders  not  having 
been  made  by  the  said  Bichard  Beid  in  his 
capacity  of  factor,  but  as  part  of  a  series  of  false 
and  fraudulent  manipulations  by  him,  as  bank 
agent,  to  deceive  the  defenders,  ^e  pursuers  are 
not  bound  thereby,  (6)  The  entries  in  the  pass- 
books being  the  usual  acknowledgments  given  by 
the  banks  for  moneys  paid  to  their  officials,  the 
defenders  are  bound  thereby." 

The  defenders  pleaded — -'(2;  Any  loss  the 
pursuers  may  have  sustained  having  been  caused 
by  the  malversations  of  the  said  Bichard  Beid  in 
his  character  of  factor  to  the  pursuers,  the  de- 
fenders should  be  assoilzied.  (4)  In  any  view, 
the  said  Bichard  Beid  having  docqueted  the 
pursuers'  bank  account  on  1st  November  1886, 
they  are  bound  by  the  terms  of  that  dooquet." 

At  a  proof  before  the  Sheriff-Sabstitnte  (liSits) 
it  appeared  that  it  was  the  practice  in  all  banks 
to  require  a  paid-in  slip  idong  with  money  lodged. 
In  large  banks  the  receipt  of  money  was  acknow- 
ledged by  the  initials  of  the  teller  and  the  cheque 
clerk;  in  smaller  banks  by  the  initials  of  the 
official  who  acted  as  teller.  Beid  kept  the  pass- 
book of  the  trust  in  his  own  possession.  The 
other  bank  officials,  of  whom  there  were  five, 
were  unaware  of  its  existence.  All  the  entries  in 
it  were  initialed  by  him,  although  he  seldom 
acted  as  teller,  and  there  were  no  paid-in  slips 
corresponding  with  these  entries.  Against  two 
of  the  entries  in  the  pass-book  Beid  had  forged 
the  initials  of  the  ledger  clerk  of  the  bank.  He 
had  also  from  time  to  time  docqueted  the  bank 
ledger  in  terms  to  those  of  the  docquet  mentioned 
above,  in  each  case  showing  a  different  and 
smaller  amount  at  the  credit  of  the  trustees  than 
was  shown  by  the  entries  in  the  pass-book. 

Upon  80th  October  1888  the  Sheriff-Substitute 
pronounced  this  interlocutor,  after  finding  the 
facts  above  narrated — ".  .  .  Finds  that  the  bank 
did  not  receive  the  sums  claimed  by  the  pursuers 
which  go  to  make  the  balance  claimed  by  them  : 
Finds  in  law  (1)  that  in  the  circumstances  above 
set  forth  the  initialing  of  the  bank  pass-books  by 
the  said  Bichard  Beid  was  not  habile  to  constitute 
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a  claim  in  the  pnrsaeis*  f  avoar  in  terms  of  the 
pass-books;  and  (2)  that  the  anms  claimed  by 
the  pursuers  not  having  been  paid  to  the  defen- 
ders, or  to  anyone  on  their  behalf,  and  the 
defenders  not  having  received  the  same,  they  are 
not  liable  to  make  payment  to  the  pursners  of 
the  sums  claimed  :  Therefore  assoilzies  the  defen- 
ders from  the  oonolosions  of  the  action,  and  de- 
cerns: Finds  the  pursners  liable  to  them  in 
expenses,  Ac. 

"Note. — The  parties  are  agreed  that  the  sum 
in  dispute  between  them  is  approximately  repre- 
sented by  four  cheques,  which  do  not  appear  in 
the  defenders'  books.  As  regards  the  first  few 
entries  the  pass-books  are  correct,  and  have  been 
properly  kept.  The  sums  paid  in  and  the  dates 
of  payment  are  correct,  and  have  been  initialed 
by  the  accountant  of  the  bank.  Thereafter  th» 
initialing  was  by  Beid,  and  it  is  urged  that  it  was 
improper  for  Beid  to  Tonoh  payments  by  his 
initials.  I  should,  however,  have  been  qnite 
prepared  to  hold  that  Beid's  initials  constituted  a 
prima  faeie  case  against  the  bank.  And  if  the 
qaestion  had  turned  solely  upon  the  four  in- 
accurate or  false  entries  by  Beid,  not  improbably 
the  decision  must  have  gone  against  the  defenders. 
But  the  result  of  examination  is  to  show  that  the 
pass-books  after  1876  ceased  to  represent  with 
even  approximate  accuracy  the  transactions 
that  were  being  made  on  behalf  of  the  pursuers. 
And  I  am  afraid  that  there  is  really  no  room  even 
for  donbt  that  the  defenders  are  right  in  assert- 
ing that  after  1876  the  pass-books  were  concocted 
by  Beid  merely  as  a  blind  to  the  pursuers  in 
regard  to  what  he  was  doing,  and  that  his  object 
was  not  to  cheat  the  bank,  but  the  pursuers.  It 
was  his  position  as  the  defenders'  servant  that 
enabled  him  to  perpetrate  the  fraud,  but  if  the 
f rand  bad  been  perpetrated  on  the  defenders  it 
would  of  course  have  been  speedily  fonnd  out. 
Now,  the  pass-books  are  the  only  case  for  the 
pursuers.  It  was  as  their  servant,  and  in  virtue 
of  their  mandate,  that  Beid  received  the  moneys, 
but  the  mere  passage  of  the  moneys  into  his 
hands  could  not  constitute  responsibility  for  them 
against  the  defenders.  I  do  not  for  a  moment 
say  that  if  it  could  be  shown  that  the  moneys 
passed  into  the  coffers  of  the  bank,  or  into  the 
hands  of  anyone  acting  on  its  behalf,  and  autho- 
rised to  do  so,  it  would  be  materially  adverse  to 
the  pursuers'  case  that  the  payments  had  not 
entered  the  bank  ledger  and  were  not  accompanied 
with  pay-slips.  The  ledger  and  pay-slips  exist 
for  the  pnrposes  of  the  bank,  and  though  entries 
in  it  or  payment  made  with  them  might  consti- 
tute liability  against  the  bank,  their  absence 
oonld  not  invalidate  a  claim  otherwise  good.  But 
where  that  claim  depends  solely  on  manufactured 
entries  in  pass-books  which  were  not  held  by  the 
pursuers,  I  think  they  cannot  succeed  without 
fortifying  these  entries  by  proof  of  payment  of 
the  moneys  to  the  bank.  No  donbt  there  were 
sums  received  on  behalf  of  the  pursners  of  ap- 
proximately the  amount  specified  in  the  pass- 
books. But  as  I  have  already  said,  these  sums 
did  not  pass  into  the  hands  of  the  bank  in  a 
manner  even  resembling  the  statements  made  in 
the  pass-books,  and  I  therefore  cannot  hold  that 
these  entries  bind,  or  were  even  when  made 
intended  to  bind,  the  bank  in  a  question  with  the 
pursuers.  The  very  fact  that  Beid  forged  the 
initials  of  tha  bank  accountant  shows  that  be 


regarded  his  own  entries  as  not  being  made  by 
him  on  the  bank's  behalf  or  as  binding  it.  It  is 
not  everything  that  a  bank  agent  writes  that  will 
bind  bis  bank.  There  must  be  some  basis  for 
what  he  is  doing,  and  this  of  course  is  only  the 
more  true  in  the  case  of  a  running  account  as 
compared  with  a  fitted  account  or  a  formal 
receipt.  I  therefore  come  to  think  with  some 
regret  that  in  this  question  as  to  where  the  loss 
is  to  fall  the  pursuers  must  bear  it.  And  it  is 
more  satisfactory  to  place  the  decision  of  the  ease, 
I  think,  on  the  gronnds  above  stated  than  on  the 
docqaet  signed  by  Beid  in  the  bank  ledger  as  if 
for  the  pursners;  probably  that  docqnet  would 
not  protect  the  defenders  if  it  was  their  only  de- 
fence, but  the  pursuers'  case  seems  to  me  to  fail 
otherwise." 

The  pursners  appealed,  and  argued — (1)  The 
question  is,  was  the  money  of  the  trust  duly  re- 
ceived by  the  bank  ?  The  evidence  showed  that 
the  usual  course  was  followed  in  this  case ;  the 
pass-book  was  initialed  by  the  agent,  who  on 
these  occasions  acted  as  the  teller ;  that  was 
prima  faeie  evidence  that  the  money  was  paid 
into  the  bank,  and  embezzled  by  their  agent, 
and  therefore  the  bank  was  liable  for  the  loss 
occasioned  by  the  fraud — Craw  t.  The  Com- 
mereial  Bank,  December  9,  1840,  S  D.  193 ; 
Rhind  V.  The  Commercial  Bank,  February  2*. 
18,57,  19  D.  519,  and  February  10,  1860,  22  D. 
(H.  of  L.)  2.  The  docquet  founded  on  by  the  de- 
fenders could  not  bind  the  trustees  in  any  way  in 
their  dealings  with  the  bank.  It  was  a  gratuitoas 
discharge  by  Beid  of  money  which  was  owing  to 
them  as  shown  by  the  pass-book.  Beid  had  no 
mandate  from  the  trustees  to  sign  sneh  a 
docquet;  it  was  a  private  matter  between  him  and 
the  bank — FM  v.  Batiray,  January  28,  1869, 
41  Jur.  238. 

Counsel  for  the  defenders  was  not  called  npon. 

At  advising — 

LoBD  Toima — This  case  is  of  some  interesti 
and  it  is  a  satisfaction  to  us  that  we  have  had  the 
argument  which  was  so  fully  and  ably  stated  by 
Mr  Balfour.  I  indicated  in  the  course  of  the 
debate  the  questions  upon  which,  I  think,  our 
decision  must  turn.  That  is,  whether  as  a 
matter  of  fact  the  bank  received  the  money 
which  the  pursuers  seek  to  have  paid  to  them  ? 
I'he  entries  in  the  pass-book  are  no  donbt  prima 
facie  evidence  that  it  did  so  receive  the  money, 
but  they  are  not  conclusive  evidence  against  the 
bank,  and  we  mast  determine  npon  considera- 
tion of  the  whole  facts  of  the  case  whether  the 
bank  did  really  receive  it.  I  have  no  doubt  that 
here  the  entries  in  the  pass-book  are  prima  faeit 
evidence  against  the  bank,  even  as  regards  those 
items  to  which  only  the  initials  of  the  agent  are 
attached.  1  think  the  public  would  be  distressed 
and  alarmed  if  it  was  held  to  be  tbe  law  that  when 
a  customer  paid  money  to  tbe  agent  of  a  bank 
personally,  and  received  an  acknowledgment 
from  him  by  his  initialing  tbe  entry  in  the  pass- 
book, that  that  was  not  prima  fade  evidence 
against  the  bank.  I  think  the  usual  custom  is 
that  there  should  be  two  signatures  to  the  entry- 
first,  the 'initials  of  the  teller  who  received  the 
money,  and  then  the  initials  of  the  cheque  derk. 
If  tbe  teller  alone,  or  the  agent  alone,  acknow- 
ledges tbe  receipt  of  the  money,  he  does  so  by 
affixing  his  initials  to  the  entry.    Snob  acknow- 
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ledgmeDts  oonstitnte  frima  facie  evidence  against 
the  bank.  I  think  it  is  not  donbtfnl  that  if  a 
oostomer  of  the  bank  shonld  pay  money  into  the 
bank  agent's  hands,  and  that  he  instead  of  pay- 
ing it  into  the  bank  pats  it  into  his  own  pocket, 
he  ia  a  thief  from  the  bank,  and  the  bank  is 
responsible  for  the  money  so  paid  in.  In  this 
case  Mr  Keid  was  agent  and  factor  for  these 
trnstees,  and  he  received  trnst  fands  and  em- 
bezzled a  certain  portion  of  them.  With  respect 
to  the  items  there  seemed  to  be  a  certain  con- 
fusion, but  the  parties  have  now  reduced  the 
sum  to  about  £80.  The  question  is,  whether 
Reid  embezzled  this  money  as  factor,  or  as  agent 
for  the  bank  ?  He  filled  both  capacities,  but  he 
could  not  embezzle  In  both  capacities  ;  the  money 
could  not  be  embezzled  twice;  he  must  have 
embezzled  it  in  one  capacity  or  the  other.  If  he 
embezzled  it  as  a  factor  for  the  trustees,  then  the 
money  was  never  paid  into  the  bank,  but  the  sug- 
gestion of  the  pursuers  is  that  he  passed  it  from 
himself  as  factor  to  himself  as  agent  for  the 
bank,  and  then  embezzled  it,  so  that  the  money 
was  in  the  bank's  bands,  and  they  are  now  liable 
to  repay  it.  '  Now,  looking  at  it  as  a  matter  of 
fact,  I  do  not  think  that  that  view  has  much  to 
recommend  it  I  think  the  money  had  never 
been  paid  into  the  bank  before  it  was  embezzled, 
and  therefore  it  never  came  into  Beid's  bands  as 
bank  agent.  And  I  think  the  facts  as  they  were 
told  as  as  regards  the  latter  two  items  which 
bare  two  sets  of  initials  to  them  point  in  the  same 
direction,  for  while  initialing  the  items  himself 
be  forged  the  initials  of  another  official  of  the 
bank.  If  the  sums  of  money  had  come  into  his 
bands  as  bank  agent  there  would  have  been  no 
necessity  for  his  forging  the  name  of  the  other 
official.  When  he  made  np  his  pass-book  no  one 
oan  tell,  for  he  kept  it  in  his  own  possession,  and 
probably  no  eyes  but  his  own  ever  saw  it,  but  I 
think  the  conclusion  to  which  the  forgery  points 
is  that  he  never  paid  the  money  into  the  bank. 
The  docquets  in  the  bank  ledger  also  are  evi- 
dence that  the  money  was  never  paid.  I  there- 
fore agree  with  the  finding  of  the  Sheriff- 
Snbstitate,  and  hold  it  proved  as  matter  of  fact 
that  the  bank  never  received  the  sums  claimed 
by  the  pursuers.  That  being  so  the  prima  facie 
evidence  of  the  pass-book  hns  been  displaced  by 
satisfactory  evidence  that  the  money  was  not 
paid  in,  and  I  would  suggest  to  your  Lordships 
that  we  should  dismiss  the  appeal  with  ex- 
penses. 

LoBD  RuTHEBFUBD  CijABZ  and  LoBD  I<EE  oon- 
onrred. 

The  LoBD  JuaTicE-Ci.EBK  was  absent. 

The  Oonrt  pronounced  this  interlocutor : — 
"Find  in  fact  that  on  1st  November  1886 
the  balance  due  by  the  defenders  on  the  cash 
account  with«  Richard  Reid  as  agent  and 
factor  for  the  pursuers  was  £1,  ITs.,  and 
that  on  Ist  November  1887  there  was  a 
balance  due  to  the  defenders  on  said  ac- 
count, and  that  no  sum  is  now  due  by  the 
defenders  to  the  pursuers :  Therefore  dis- 
miss the  appeal,  and  affirm  the  interlocutor 
of  the  Sheriff-Substitute  appealed  against: 
Find  the  defender  entitled  to  expenses,"  &c. 


Counsel  for  the  Pursuers— Balfour,  Q.C. — 
Murray.     Agent— Donald  Mackenzie,  W.S. 

Counsel  for  the  Defenders — Low.  Agents — 
Mackenzie,  Innes,  &.  Logan,  W.S. 


Wednesday,  February  6. 

FIRST    DIVISION. 

[Sheriff  of  Lanarkshire. 
MURDOCH  &  COMPANY,  LIMITED  V.  ORSIO. 

Poaeestion—Sale—Suspennte  Ctnulition — Hiring 
Agreement — Reputed  Ownerthip. 

A  customer  obtained  a  harmonium  from  a 
firm  of  music-sellers  under  a  contract  whereby 
she  undertook '  'topay  tothem  adeposit  of  808. 
on  delivery  of  the  harmonium,  and  a  further 
sum  of  £1  every  four  weeks  thereafter  as  hire, 
until  the  full  price  shall  have  been  paid,  when 
the  goods  fchall  be  the  property  of  the  hirer, 
without  any  further  payment  whatever."  It 
was  further  stipulated  that  until  the  full  sum 
was  paid  "  the  hirer  shonld  have  no  property 
in  the  goods  otherwise  than  as  a  hirer." 

The  sum  stipulated  was  deposited  on 
delivery,  and  one  instalment  of  20s.  was 
paid ;  thereafter  the  customer  left  the  conn- 
try,  and  on  her  instructions  her  furniture, 
including  the  harmonium,  was  sold  by  public 
roup. 

In  an  action  by  the  music-sellers  against 
the  purohnser  of  the  harmonium— A«2(7  that 
the  pursners  were  entitled  to  delivery  there- 
of, on  the  ground  that  the  transaction 
between  them  and  their  customer  was  a  sale 
under  a  suspensive  condition,  and  that  as  she 
had  not  paid  the  full  price,  no  light  of  pro- 
perty had  passed  to  her,  and  therefore  she 
was  not  in  a  position  to  give  a  good  title  to 
the  defender. 

On  11th  December  1886  Mrs  Taylor,  4  Bellgrove 
Street,  Glasgow,  obtained  from  John  O.  Murdoch 
&  Company,  Limited,  pianoforte  and  harmonium 
dealers,  83  and  86  Union  Street,  Glasgow,  a 
harmonium  in  terms  of  a  signed  agreement 
whereby  she  undertook,  inter  alia,  "to  pay  to 
the  owners  the  sum  of  30s.  on  delivery  of  the 
said  harmonium,  as  deposit,  and  a  further  sum  of 
20s.  every  four  weeks  thereafter  as  hire  until  the 
full  amount  of  £15,  158.  (including  the  deposit) 
shall  have  been  paid,  when  the  goods  shall  be  the 
property  of  the  hirer  without  any  further  pay- 
ment whatever ;  and  she  further  undertook  '  to 
keep  the  goods  in  the  hirer's  own  custody;' 
further,  that  the  hirer  should  'have  no  property 
in  the  goods  otherwise  than  as  a  hirer  thereof 
only ; '  and  said  contract  or  agreement  provided 
further,  that  'should  the  hirer  through  change  of 
circumstances  be  unable  to  continue  such  pay- 
ments he  may  transfer  his  interssts  in  the  goods 
under  this  agreement  to  any  responsible  persi^n 
(to  be  approved  of  by  the  owners  in  writing) 
who  shall  contiune  the  payments  in  the  stead  of 
the  hirer." "  The  agreement  contained,  inter  alia, 
the  following  condition — "2.  The  hirer  agrees 
that  nntil  the  said  full  snm  be  paid  the  hirer 
shall  have  no  property  in  the  goods  otherwise 
than  as  a  hirer  thereof  only,  and  that  if  the  hirer 
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do  not  dnly  obaerve  this  agreement  the  owners  - 
may  put  an  end  to  the  hiring,  and  retake  posses- 
sion of  the  goods ;  and  in  case  they  do  so,  that 
all  payments  that  may  have  been  made  shall  be 
in  respect  of  the  use  and  tear  and  wear  of  the 
goods  only,  and  not  for  the  purchase  of  the  same." 

Mrs  Taylor  paid  the  deposit  of  30s.,  and  a 
farther  sum  of  SOs.,  being'  one  month's  hire  of 
the  said  hArmoniam.  She  made  no  farther  pay- 
ments in  respect  of  the  said  harmoniom. 

On  19th  April  1887  apnbliosale  of  fumiture 
took  place  at  No.  4  Bellgrove  Street,  Glasgow. 
It  was  oondaoted  by  Mr  Tait,  auctioneer,  Glas- 
gow, who  acted  ander  the  instmctions  of  the 
tenant  of  the  bouse,  the  said  Mrs  Taylor,  and 
ostensible  proprietrix  of  the  furniture.  The 
furniture  included  the  barmoninm  in  question, 
which  was  purchased  for  £8  by  John  Greig, 
cooper,  Glasgow,  who  on  payment  of  the  pur- 
chase price  obtained  delivery  of  the  instmment. 

Murdoch  &  Company  raised  an  action  against 
Greig  in  the  Sheriff  Court  at  Glasgow,  concluding 
for  delivery  to  them  of  the  said  harmonium.  They 
averred  that  Mrs  Taylor  did  not  transfer  her 
interest  in  the  said  faarmouinm  to  any  person 
approved  of  by  them,  and  that  the  purchaser 
Greig  had  no  legal  title  to  the  instrument. 

At  a  proof  before  the  Sheriff-Sabstitate  the 
defender  deponed  that  he  saw  the  sale  of  furni- 
tore  advertised  by  bills  in  the  street,  and  attended 
it  in  consequence  ;  that  among  the  f  arnitnre  ex- 
posed was  the  harmonium  in  question,  and  that 
be  secured  it  for  £8.  In  cross-examination  he 
deponed — "I  had  before  that  seen  the  hire-pur- 
chase system  casually  advertised.  I  did  not  see 
the  makers'  name  on  the  harmonium." 

The  pursuers  pleaded  that  as  the  harmonium 
was  their  property  tbey  were  entitled  to  delivery 
thereof  by  the  defender,  in  whose  possession  it 
was. 

The  defender  pleaded,  inter  alia—"(\)  The 
defender  having  in  bona  fide  purchased  the  har- 
monium referred  to  at  a  public  sale  by  an  auc- 
tioneer, instructed  by  the  ostensible  owner  of  the 
instrument,  and  having  paid  the  price  thereof,  he 
is  not  bound  to  deliver  it  to  the  pursuers  as 
craved.  (2)  In  any  case,  in  the  circumstances 
he  is  not  obliged  to  deliver  the  instrument  to 
them  without  being  repaid  the  price  thereof  paid 
by  him.  (4)  The  pursuers  having  put  the  said 
Mrs  Lister  Elliot  or  Taylor  in  possession  of  the 
instrument  referred  to,  the  defender  was  entitled 
to  rely  upon  her  being  owner." 

On  4tb  July  1887  the  Sheriff -Substitute  (Spzns) 
sustained  the  first  plea-in-law  for  the  defender, 
and  assoilzied  the  defender. 

In  a  note  he  explained  that  his  judgment  was 
based  on  two  grounds — "(1)  Reputed  owner- 
ship, and  (2)  that  the  transaction  in  question 
must  be  regarded  as  a  sale  to  Mrs  Taylor  in  a 
question  with  a  bona  fide  purchaser  from  her. " 

The  pursuer  appealed  to  the  Sheriff  (Bebbt), 
who  on  31st  May  recalled  the  said  interlocutor  and 
ordained  the  defender  to  deliver  the  harmonium 
as  craved. 

''Note. — Two  questions  arise  in  this  case — (1) 
whether  the  contract  between  the  pursuers  and 
Mrs  Taylor  was  a  contract  of  sale  or  of  hire,  and 
(2)  whether  the  doctrine  of  reputed  ownership 
applies  to  the  case.  In  regard  to  the  former 
question,  namely,  as  to  the  nature  of  the  con- 
tract, it  is  clear  that  the  mere  language  which 


parties  have  used  in  describing  their  contract  is 
not  conclusive  of  its  nature.  It  may  be  that  the 
terms  of  their  agreement  are  such  as  to  show 
that  it  has  been  a  contract  of  sale,  although  they 
may  have  given  to  it  the  name  of  a  contract  of 
hire.  This  is  shown  in  particular  by  the  case  of 
Cropper  &  Company  v.  Donaldton,  7  K.  1108, 
where  a  transaction  bearing  to  be  a  hire  was 
held  by  the  Court  to  be  truly  a  sale.  In  the 
present  case  the  contract  bears  to  be  one  of 
hiring,  and  a  consideration  of  its  terms  leads  me 
to  think  that  that  is  its  true  nature.  Tbe  terms 
differ  materially  from  those  in  Cropper  &  Com- 
pany'$  case,  where  a  bill  at  three  months  was  at 
once  granted  for  £58,  which  was  the  price  of 
the  instrument,  and  that  amount  was  to  be  pay- 
able by  instalments  at  intervals  of  three  months, 
the  bill  being  renewable  in  each  case  for  the 
instalments  still  remaining  due.  In  effect,  the 
ground  of  judgment  was  that  there  was  an 
attempt  to  create  a  security  over  a  moveable 
subject  belonging  to  the  debtor.  Here  a  certain 
sum  was  to  be  paid  every  four  weeks  as  hire  ; 
and  no  doubt  when  the  sums  paid  amounted  to 
£15,  I5s.  the  harmonium  was  to  become  the 
property  of  the  hirer,  but  it  seems  to  me  that 
the  transaction  is  to  be  regarded  as  sabstantially 
and  in  effect  one  of  hire,  and  that  the  rights  of 
the  parties  are  to  be  governed  by  the  rules  applic- 
able to  that  contract.  If  the  case  is  treated  as 
one  of  hire,  it  follows  that  the  hirer  had  no 
power  by  a  sale  to  confer  a  valid  title  on  a  third 
party,  without  at  all  events  that  party  being 
approved  by  the  pursuers,  in  terms  of  the  third 
condition  attached  to  the  contract. 

"  The  question  then  arises  whether  the  doctrine 
of  reputed  ownership  can  avail  the  defender.  I 
do  not  think  that  it  can.  On  this  i>oint  I  may 
refer  to  the  judgment  of  the  Second  Division  in 
Martton  v.  Kerr'i  Truttee,  6  R.  898,  where  it 
was  held  that  tbe  principle  of  reputed  ownership 
is  not  applicable  Where  a  subject  is  in  the  posses- 
sion of  a  person  on  a  limited  title  under  a  fair  and 
ordinary  contract ;  and  again  to  the  judgment  of 
tbe  same  Division  in  Hogarth  v.  Smart'!  Truttee, 
9  R.  964,  where  the  Lord  Justice-Clerk  said — 
"The  cases  of  hire  and  purchase  have  all  pro- 
ceeded on  this,  that  the  title  of  possession  was 
good  without  attributing  it  to  purchase,  and  no 
one  is  entitled  to  attribute  possession  to  a  title 
which  would  carry  tbe  property  where  there  is  a 
subordinate  title  to  which  it  may  be  ascribed." 
Here,  on  the  assumption  that  the  contract  was 
one  of  hiring,  there  was  a  subordinate  title  to 
which  Mrs  Taylor's  possession  was  attributable, 
and  it  is  material  that  the  defender  admits  that 
he  had  seen  the  hire  purchase  system  advertised. 
He  was  therefore  not  ignorant  of  the  existence  of 
such  a  right  of  possession  as  that  of  possession 
under  a  contract  of  hire  and  purchase,  and  he 
has  the  less  ground  for  complaining  of  having 
been  deceived.  At  the  same  time,  his  good  faith 
is  not  disputed,  and  the  question  is,  on  which  of 
two  innocent  parties,  the  pursuers  or  tbe  defender, 
the  loss  can  fall.  It  is  said  that  Brown  v  llarr 
and  Othert,  7  R.  427,  justifies  the  view  that  the 
loss  must  be  thrown  on  the  pursuers,  who  enabled 
the  fraud  to  be  committed.  That  case,  however, 
was  materially  different,  in  respect  that  the  got>ds 
were  placed  in  the  hands  of  a  retail  jeweller  for 
the  express  purpose  of  his  selling  them.  Here 
there  was  never  any  intention  on  the  part  of  the 
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pnrsuais  that  Mrs  Taylor  shonld  dispose  of  the 
goods  in  any  way  without  their  consent.  The 
fact  that  the  sale  was  by  public  auction  does  not 
seem  to  me  to  affect  the  rights  of  parties,  inas- 
mnoh  as  it  is  not  suggested  that  the  pursuers 
were  aware  of  the  sale  till  afterwards.  I  regret 
in  these  oironmstances  to  be  obliged  to  take  a 
different  'view  of  the  case  from  that  taken  by  the 
Sheriff-Substitute. " 

The  defender  appealed  to  the  Court  of  Ses- 
sion, and  argued . —  This  was  a  case  of  sale, 
or  of  conourrant  hire  and  sale ;  it  could  in  no 
ease  be  called  a  simple  case  of  hire,  as  the 
monthly  instalments  were  out  of  all  proportion 
to  what  would  in  such  a  case  bare  been  paid. 
Besides,  the  so-called  hirer  bad  no  right  to  ter- 
minate the  contract,  and  might  have  been  com- 
pelled to  pay  the  agreed-upon  monthly  sum. 
The  money  paid  was  not  hire,  but  was  an 
instalment  of  tbe  purchase  price — Cropper.  <t 
Compaim  T.  Donaldson,  July  8,  1880,  7  R.  1108. 
Or  it  might  bu  called  a  side  with  a  suspensive 
condition — Martian  v.  Kerr's  Trustee,  May  13, 
1879,  6  R.  898  ;  Clark  &  Company  v.  Miller  A 
Son's  Trustee,  Juue  3,  1886,  12  R.  1035;  Bell's 
Prin.,  sec.  109  ;  Bell  on  Sale,  80,  110.  Besides, 
the  article  was  purchased  at  a  public  sale,  and  in 
Buch  a  case  mere  fraud  by  the  hirer  would  not  (as 
theft  wonld)  tell  against  the  purchaser — Bell's 
Prin.,  sec.  1320;  Henderson  v.  Qibson,  M.  voce 
"Moveables,"  App.  1;  Broun  on  Sale,  sec.  32. 
There  could  be  no  analogy  drawn  from  the  law 
of  England,  which  on  this  matter  materially 
differed  from  the  law  of  Scotland,  and  to  give 
effect  to  tbe  pursuers'  oontehtion  wonld  be  to 
allow  the  owner  to  retain  a  security  over  move- 
ables—  Craweour  v.  Salter,  18  Ch.  Div.  30; 
Hattersby  v.  Blamhard,  8  Cb.  Div.  601 ;  ex  parte 
Broek  in  re  Powler,  23  Ch.  Div.  261 ;  Cropper  & 
Oompang  v.  Dojialdeon, supra;  Marstonr.  Kerr's 
Tnutee,  tupra. 

Argued  for  respondent — This  was  a  contract 
of  hire  and  purchase,  but  there  was  to  be  no 
oompleted  sale  until  the  last  instalment  of  the 
price  was  paid.  The  conditions  of  the  agree- 
ment between  the  parties  made  that  clear.  The 
possession  of  this  harmonium  by  Mrs  Taylor 
oould  quite  well  be  explained  by  something  short 
of  sale,  it  was  really  a  contract  of  hiring  with  an 
agreement  for  sale  in  a  certain  event ;  hire  and 
Bale  were  not  necessarily  incongruous,  and  this 
was  a  case  in  which  in  certain  events  the  one 
was  to  grow  into  the  other.  Cropper's  case  was 
olearly  distinguishable  from  the  present,  which 
much  more  closely  resembled  Marston'i  case 
(tupra),  because  if  this  was  to  be  viewed  as  really 
s  contract  of  sale,  then  there  was  clearly  a  sus- 
pensive condition  to  which  effect  must  be  given 
— Stair,  L  14,  4  ;  Ersk.  iii.  3,  11 ;  1  Bell's  Comm. 
257.  This  was  a  suspensive  sale,  where  in  spite 
of  delivery  no  property  passed — Bell's  Prin.,  sec, 
1315;  ex  parte  Watkins,  L.B.,  8  Ch.  App. 
620. 

At  advising  — 

LoBD  Pbxsidknt— In  this  case  a  Mrs  Taylor 
obtained  possession  of  a  harmonium  from  the 
pursuers  under  a  contract,  the  precise  terms  of 
which  must  be  carefully  attended  to.  By  the 
oonditions  of  her  agreement  she,  on  getting  pos- 
session of  the  instrument,  made  a  deposit  of  SOs., 
and  thereafter  she  paid  a  sum  of  20s. ,  which  was 


the  first  of  a  series  of  periodical  payments  which 
sbe  undertook  to  make  to  the  pursuers.  No 
further  payments  were,  however,  made  by  her, 
and  shortly  after  she  disappeared.  Some  time 
after  her  furniture  was  disposed  of  by  public 
sale,  and  along  with  it  the  harmonitmi  in  ques- 
tion, which  was  purchased  by  the  defender 
Greig  for  £8. 

The  pursuers  now  seek  to  have  the  harmonium 
restored  to  them,  on  the  ground  that  it  belongs  to 
them,  and  that  the  property  in  it  was  never 
transferred  to  Mrs  Taylor.  They  further  say 
that  the  contract  upon  which  delivery  of  the  har- 
monium was  made  was  one  of  hire,  and  never 
became  anything  else  in  consequence  of  Mrs 
Taylor  not  implementing  her  part  of  the  bargain, 
but  that  it  would  undoubtedly  have  become  sale 
had  Mrs  Taylor  carried  out  her  part  'of  the 
agreement. 

The  defender,  on  the  other  hand,  says  that  from 
beginning  to  end  the  contract  was  one  of  sale, 
and  nothiug  else,  and  in  that  contention  I  en- 
tirely agree  with  him.  Ko  doubt  the  contract  is 
called  in  the  agreement  one  of  hiring,  but  it  is 
really  sale.  When  we  look  at  the  conditions 
upon  which  delivery  of  this  instrument  was  made 
to  Mrs  Taylor,  as  set  out  in  article  2  of  the  con- 
descendence, we  see  that  the  undertaking  on  tbe 
part  of  Mrs  Taylor  to  deposit  the  sum  of  SOs., 
and  to  pay  £1  per  month  thereafter  for  the  time 
specified,  is  absolute,  and  that  she  cannot  resile 
from  the  bargain  and  send  back  the  harmonium. 
Now,  how  can  this  in  any  sense  be  called  a  con- 
tract of  hiring,  especially  when  it  is  kept  in 
mind  that  the  payment  of  fourteen  monthly  in- 
stalments wonld  amount  to  the  whole  value  of 
tbe  instrument.  Mo  doubt  these  monthly  pay- 
ments are  called  hire,  but  they  really  are  instal- 
ments of  price,  and  this  becomes  the  more  appa- 
rent when,  as  I  have  remarked,  we  compare  these 
monthly  payments  with  the  total  value  of  the 
harmonium.  Seeing,  then,  that  the  so-called 
hire  has  no  proportion  to  the  value  of  the  instru- 
ment, these  monthly  payments  can  only  be 
viewed  as  instalments  of  the  price.  Therefore 
the  true  construction  of  this  agreement  is,  that  it 
was  a  contract  of  sale,  the  purchase  price  of  tbe 
article  to  be  paid  by  monthly  instalments  until 
the  whole  was  paid,  and  tbe  other  conditions 
contained  in  the  agreement  go,  I  think,  to  sup- 
port this  view.  It  appears  to  me  that  this  case 
is  much  stronger  than  that  of  Cropper,  to  which 
we  were  referred  in  tbe  course  of  the  argument, 
and  although  I  do  not  desire  to  throw  any  doubt 
on  the  decision  in  that  case,  I  still  think  tinat  this 
is  in  every  way  a  much  stronger  case. 

Bat  a  further  point  was  raised  by  the  pursuer, 
namely,  that  if  this  contract  is  to  be  viewed  as 
one  of  sale,  it  yet  has  a  suspensive  condition, 
and  if  that  condition  is  not  performed  tbe  pro- 
perty of  tbe  article  does  not  pass  to  the  pur- 
chaser. Now,  this  is  a  much  more  difBcnlt  ques- 
tion, but  in  the  present  case  tbe  intention  of  the 
parties  is,  I  think,  made  quite  clear  by  article  2 
of  the  conditions  attached  to  the  agreement — 
"The  hirer  agrees  that  until  the  said  full  sum  be 
paid  the  hirer  shall  have  no  property  in  the  goods 
otherwise  than  as  a  hirer  thereof  only,  and  that 
if  tbe  hirer  do  not  duly  observe  this  agreement 
the  owners  may  put  an  end  to  the  hiring,  and  re- 
take possession  of  the  goods,  and  in  case  they  do 
so  that  all  payments  that  may  have  been  made 
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shall  be  in  rmpeot  of  the  age  and  tear  and  wear 
of  the  goods  only,  and  not  for  the  poichase  of 
the  same." 

Now,  the  terms  of  the  agreement  are  very 
olearly  expressed,  that  until  the  fall  price  was 
paid  no  property  in  the  article  was  to  pass,  and 
that,  I  think,  is  a  suspensive  condition  in  the 
fullest  sense  of  the  word.  What  effect,  then,  has 
a  coudition  of  this  kind  in  a  contract  like  the 
present. 

Upon  this  matter  Stair  (i.  14,  2)  says : — "Sale 
being  perfected  and  the  .  thing  deliTered,  the 
property  thereof  became  the  buyer's  if  it  was 
the  seller's,  and  there  is  no  dependence  of  it  till 
the  price  be  paid  or  secured,  as  was  in  the  civil 
law,  neither  hypothecation  for  the  price"  Then 
in  sec.  4,  after  dealing  with  pactions  for  rever- 
sions, he  proceeds — "As  to  the  pactions  adjected 
to  sale,  sometimes  they  are  so  conceived  and 
meant  that  thereby  the  bargain  is  truly  condi- 
tional and  pendent,  and  it  is  not  a  perfect  bar- 
gain till  the  condition  be  existent ;  neither  doth 
tiie  property  of  the  thing  sold  pass  thereby, 
though  possession  follow,  till  it  be  performed, 
as  if  the  bargain  be  conditional  only  npon  pay- 
ment of  the  price  at  sach  a  time,  till  payment 
the  property  passeth  not  to  the  bnyer." 

Commenting  on  these  passages,  Elohies  (notes 
on  Stair,  p.  80)  states  this  farther  proposition, 
which  is  no  more  than  a  corollary  from  the  text, 
that  "if  in  bargains  there  be  conditions  or 
daases  suspensive  of  the  bargain,  till  the  exis- 
tence or  non-existence  of  which  the  property  is 
not  transmitted,  no  doubt  sach  clauses  will 
likways  affect  singular  successors,  for  the  buyer 
could  not  transmit  the  property  which  he  had 
not." 

Mr  Mango  Brown,  a  high  authority  on  this 
branch  of  the  law,  in  his  comprehensive  and 
scientific  treatise  on  the  Law  of  Sale,  after 
examining  all  the  authorities  and  cases,  sums  up 
the  matter  thus — "  When  a  sale  is  made  under  a 
suspensive  condition,  the  contract  is  not  com- 
plete till  the  accomplishment  of  the  condition. 
It  is  not  to  be  supposed  from  this,  however,  that 
the  agreement  of  parties  produced  no  effect 
in  the  intermediate  period,  or  that  no  right 
whatever  arises  to  either  party  from  the  imperfect 
contract.  On  the  contrary,  while  the  condition 
is  yet  pendent,  neither  party  is  at  liberty  to 
resile,  any  more  than  in  the  case  of  an  uncon- 
ditional bargain;  and  if  the  condition  happens 
to  be  accomplished,  the  accomplishment  of  it 
had  a  retrospective  effect  to  the  date  of  the  con- 
tract, so  that  if  either  party  have  died  in  the 
interim  his  right  under  the  contract  will  pass  to 
his  heir." 

Now,  these  are  very  clear  expressions  of  the 
principle  of  a  suspensive  condition,  and  they 
have  frequently  received  effect  in  a  series  of 
decisions.  But  in  most  of  the  cases  their  prin- 
ciples are  covered  ap  by  specialties,  and  so  we 
hardly  find  in  the  decisions  so  clear  an  enuncia- 
tion of  the  principle  of  a  suspensive  condition  as 
in  the  passages  which  I  have  just  quoted.  Here 
nothing  is  left  to  implication,  for  it  expressly 
declared  that  until  the  full  price  is  paid  the  hirer 
is  to  have  no  property  in  the  goods  otherwise 
than  as  a  hirer  only.  Now,  that  condition  being  so 
distinctly  expressed,  I  come  to  be  of  opinion  that 
while  I  still  hold  this  to  be  a  contract  of  sale,  yet 
I  am  for  deciding  in  favour  of  the  pursuers,  on 


the  ground  that  Mrs  Taylor  had  no  right  of 
property  in  this  instrnmeut,  and  waa  not  there- 
fore in  a  position  to  sell  it  to  another. 

I  am  therefore  for  giving  effect  to  the  judgment 
of  the  Sheriff,  though  I  base  my  decision  of  the 
case  upon  slightly  different  grounds. 

LoBO  MuBE  concurred. 

LoBD  Shand — I  am  of  the  same  opinion,  and  I 
adopt  all  that  your  Lordship  has  said. 

The  appellant  having  purchased  this  barmoniom 
at  the  side  of  Mrs  Taylor's  effects,  the  question 
comes  to  be,  whether  she  had  the  right  to  sell 
it?  If  she  was  the  proprietor,  then  undoubtedly 
she  was  in  a  position  to  give  a  good  title. 

It  does  not  appear  to  me  that  the  circnmstanoe 
of  this  inBtrument  having  been  purchased  at  a 
public  sale  can  have  any  bearing  on  the  present 
question,  because  Mrs  Taylor  can  give  no  higher 
title  than  she  herself  holds.  She  had  not  the 
property  of  the  harmonium,  because  it  was 
specially  stipulated  that  there  was  to  be  a  certain 
sum  deposited,  and  a  certain  number  of  monthly 
payments,  and  that  these  were  to  go  on  until  the  ■ 
full  amount  of  £15,  los.  was  paid,  when,  and  not 
until  then,  the  goods  were  to  belong  to  her. 
That  being  so,  the  contract  was  to  my  mind 
andonbtedly  one  of  sale.  Had  Mrs  Taylor  had 
the  option  of  retaming  this  instrument,  then  the 
contract  would  undoubtedly  have  been  one  not 
of  sale,  as  there  would  not  have  been  any  obli- 
gation npon  her  to  have  continued  making  these 
periodical  payments,  and  the  sums  that  she  bad 
would  have  been  accounted  as  hire  for  the  use 
of  the  instrument. 

But  I  see  nothing  in  this  contract  to  suggest 
any  option  on  Mrs  Taylor's  part.  She  had  to 
pay  the  full  amount  agreed  npon,  and  she  could 
have  been  compelled  to  continue  making  these 
monthly  payments.  The  contract  therefore  was 
one  of  sale,  but  with  a  suspensive  condition. 
There  was  delivery  under  the  contract,  but  the 
suspensive  condition  was  that  the  property  of 
the  instrument  'was  not  to  pass  until  all  the 
monthly  instalments  of  the  price  had  been  paid. 

Seeing,  then,  that  the  property  of  this  instru- 
ment was  not  in  Mrs  Taylor,  she  certainly  was 
not  in  a  position  to  sell  it. 

LoBD  Adam — Whether  this  contract  be  Tiewed 
as  one  of  hiring  or  of  sale,  it  appears  to  me  that 
the  result  must  be  the  same.  If  the  contract 
waa  one  of  hiring,  then  of  course  the  property 
in  this  instrument  never  passed;  but  I  agree 
with  your  Lordship  in  viewing  this  contract  as 
one  of  gale  under  a  suspensive  condition  that 
the  harmonium  was  to  become  the  property  of 
Mrs  Taylor  whenever,  bat  not  before,  all  the 
instalments  of  prioe  were  paid.  That  was  a 
proper  saspensive  condition,  and  the  sale  was 
not  completed  until  all  these  instalments  were 
paid.  As  this  condition  waa  never  fulfilled,  the 
property  in  this  harmonium  did  not  pass  to  Mis 
Taylor,  and  the  original  owner  accordingly  is 
now  entitled  to  recover  it. 

The  Oourt  adhered. 

Counsel  for  the  Pursuers — Straohan — A.  S.  D. 
Thomson.    Agent— William  Officer,  S.S.C. 

Counsel  for  the  Defender — Gutbrie — Wilaoa. 
Agent— li.  M'Intosh,  S.8.C. 
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Friday,  February  8. 

FIRST     DIVISION. 

[Sheriff  of  Argyllshire. 
M'LAREN  V.  HILL. 

Bankruptoy—CathoUe  Seeurily — Amgnation  of 
Seetirity  by  Prior  to  Postponed  Creditor — TiUes 
to  Land  Act  1868  (3t  and  82  Viet.  eap.  101), 
Me.  128. 

A.  heritable  subject  was  burdened  with  a 
first  bond,  and  also  with  a  second  bond. 
The  first  bondholder  executed  a  poinding  ot 
the  ground,  and  thereafter  the  debtor  became 
bankrupt.    The  first  bondholder  by  his  poind- 
ing of  the  ground  obtained  a  preference  to  the 
extent  of  one  year's  unpaid   interest.     He 
sold  the  subjects  under  his  bond,  and  took 
payment  of  his  debt,  both  principal  and  all 
unpaid  interest,  out  of  the  price.   The  second 
bondholder  then  obtained  from  him  an  assig- 
nation of  the  preference  he  had  obtained  by 
poinding  the  ground,  and  claimed  for  that 
sum  in  the  sequestration.     Held  that  the  first 
bondholder  having  been  bound  in  equity  to 
communicate  to  the  second   the  preference 
he  had  obtained  to  the  second,  the  claim  of 
the  Utter  in  the  sequestration  was  good. 
James  Niool,  solicitor,  Oban,  was  proprietor  of 
certain  heritable  subjects  there  called  Craigierar. 
In  May  1883  Nicol  borrowed  on  the  security  of 
these  subjects  from  Thomas  Syme,  Edinburgh, 
£25(X),  and  in  November  1884  be  borrowed,  on  a 
second  bond  on  the  same  security,  £500  from 
Francis  Hill,  Ardrishaig. 

In  1887  Nicol's  affairs  became  embarrassed,  and 
on  10th  June  Syme  executed  a  poinding  of  the 
groand,  and  on  10th  June  obtained  decree  there- 
ander.  On  21st  June  Kicol  was  sequestrated,  and 
John  F.  M'Laren,  solicitor,  Oban,  was  appointed 
trustee. 

On  18th  October  Hill  served  a  petition  of  poind- 
ing the  ground  upon  the  said  tmstee,  but  this 
action  was  not  persevered  in.  The  amount  of 
moveables  attached  by  Syme's  poinding  of  the 
gronnd  was  £12*2,  168.  Id.,  being  the  amount  of 
one  year's  unpaid  interest  on  the  bond. 

Section  123  of  the  Titles  to  Land  Act  1868  (31 
and  32  Vict.  c.  101)  provides — "Upon  a  sale 
being  carried  throngh  in  terms  of  this  Act,  and 
upon  consignation  of  the  surplus  of  the  price,  if 
any  be,  it,  as  aforesaid"  [sec.  122],  "  the  disposi- 
tion by  the  creditor  to  the  purchaser,  shall  have 
the  effect  of  completely  disencumbering  the  lands 
and  others  sold  of  all  securities  and  diligences 
posterior  to  the  security  of  such  creditor,  as  well 
as  of  the  security  and  diligence  of  such  creditor 
himself." 

In  October  1887  Syme  sold  the  said  heritable 
subjects'for  £2900.  Out  of  the  sum  of  £2900 
obtained  for  the  subjects  Syme  paid  himself  both 
the  amount  of  his  debt  and  also  all  the  interest 
doe  to  him. 

Thereafter  on  26th  January  1888,  at  the  request 
ot  Hill,  as  second  bondholder,  Syme  assigned  to 
faim  the  preference  to  the  extent  of  £122,  which 
he  had  acquired  by  his  poinding  of  the  ground. 
The  assignation  was  on  13th  February  intimated 
to  the  trustee. 

Hill  then  lodged  a  claim  in  the  sequestration 


for  the  sum  of  £122,  IGs.  Id.,  as  the  amount 
carried  by  the  assignation,  but  this  claim  was 
rejected  by  the  trustee. 

Hill  appealed  against  this  deliverance,  and 
averred  that  the  effect  of  Syme's  poinding  of  the 
gronnd  was  to  give  him  (Syme)  a  preference  over 
the  moveables  on  the  gronnd  for  one  and  a-half 
years'  interest ;  that  as  a  postponed  creditor  he 
was  prejudiced  by  the  first  bondholder  paying 
himself  interest  as  well  as  capital  out  of  the  price 
of  the  heritable  subjects,  and  that  he  only  con- 
sented to  this  being  done  on  his  obtaining  the 
assignation  to  the  preference  created  in  Syme's 
favour  by  his  poinding  of  the  ground. 

The  trustee  averred  that  when  the  first  bond- 
holder sold  the  heritable  subjects  under  the 
powers  in  his  bond,  and  secured  payment  of  his 
principal  and  interest,  his  decree  of  poinding  of 
the  gronnd  beoame  inoperative,  and  was  extin- 
guished at  common  law  and  under  the  provisions 
of  section  123  of  the  Titles  to  Land  Consolidation 
(Scotland)  Act  1868,  quoted  mpra. 

Hill  pleaded  that  he  was  entitled  to  decree  as 
he  was  in  right  of  the  preference  acquired  by  the 
first  bondholder. 

The  trnstee  pleaded,  inter  alia—"  (1)  The 
assignation  founded  on  is  of  no  effect,  in  respect, 
first,  that  the  decree  assigned  was  previously 
extinguished,  and  second,  that  no  value  was  given 
for  the  same  (2)  The  sum  claimed  having 
already  been  paid  out  of  the  bankrupt  estate,  the 
present  is  a  claim  for  a  double  ranking.  (3) 
After  a  sale  of  the  heritable  subjects,  the  first 
bondholder  could  not  put  the  said  decree  in  force, 
and  his  assignee  is  in  no  better  position  than  his 
cedent" 

On  31st  October  1888  the  Sheriff-Substitute 
(MaoLaohi.am)  pronounced  the  following  inter- 
locutor:—". .  .  Finds  that  the  holder  of  the 
first  bond  and  disposition  in  secnrity  executed  a 
poinding  of  the  gronnd,  whereby  he  secured  a 
preference  over  the  moveables  on  the  ground  to 
the  extent  of  £122,  16s.  Id.  sterling,  being  one 
year's  interest,  less  tax ;  that  the  said  heritable 
subjects  were  sold  in  October  1887  by  the  first 
bondholder  at  a  price  more  than  sufficient  to  pay 
his  debt  and  interest,  and  thereafter,  by  assigna- 
tion dated  28th  January  and  intimated  ISth 
February  1888,  he  assigned  to  the  appellant,  as 
the  postponed  bondholder,  the  secnrity  created 
by  the  said  poinding  of  the  ground :  Finds  in 
law  that  the  said  assignation  was  valid  and 
effectual  to  convey  said  secnrity  to  the  appel- 
lant :  Therefore  recals  the  trustee's  deliverance, 
aod  ordains  the  respondent  to  rank  the  appellant 
as  a  creditor  on  the  sequestrated  estates  of  the' 
said  James  Nicol  in  terms  of  his  claim,  with  the 
interest  that  has  accrued  on  the  dividend  set 
apart  for  the  appellant,  to. 

"  Note. — In  this  case  the  trustee  seems  to  be 
nnder  a  misapprehension  as  to  the  meaning  of 
section  123  of  the  Titles  to  Land  Consolidation 
(Scotland)  Act  1868.  He  holds  that  upon  a  sale 
being  carried  throngh  in  terms  of  that  Act  the 
security  and  diligence  of  the  selling  creditor  are 
extinguighed.  But  this  is  only  in  regard  to  the 
subjects  actually  sold,  and  in  a  question  with  the 
purchaser.  The  provision  in  the  section  is  that 
the  disposition  to  the  purchaser  sbnll  have  the 
effect  of  disencumbering  the  lands  and  others 
Bold — that  is  to  say,  the  purchaser  is  entitled  to 
receive  the  lands  and  others  freed  and  disen- 
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cumbered  of  the  burdens  therein  referred  to,  but 
the  creditor  is  not  freed  of  the  obligation  ooil- 
tained  in  the  previous  section  (122)  of  holding 
oonnt  and  reckoniog  with  the  debtor  and  the 
postponed  creditor.  When  the  sale  to  which  this 
action  refers  took  place  the  selling  creditor's  debt 
consisted .  of  the  principal  sum  of  £2500  and 
£122,  IGs.  Id.,  beiug  one  year's  interest,  less  tax, 
and  his  security  consisted  of  the  bond,  aloBg 
with  the  preference  created  by  his  poinding  of  the 
ground.  In  the  circumstances  it  was  unnecessary 
for  him  to  realise  the  security  created  by  his  poind- 
ing of  the  ground,  seeing  that  his  principal  debt 
and  interest  were  paid  out  of  the  proceeds  of  the 
sale  of  the  heritable  subjects.  But  there  still 
remained  the  obligation  in  section  122  of  holding 
count  and  reckoning  with  the  postponed  creditor, 
and  this  obligation  he  fulfils  by  paying  over  the 
balance  of  the  price,  and  assigning  bis  diligence 
of  poinding  of  the  ground,  being  the  unrealised 
portion  of  his  security. 

"Tbe  appellant,  by  withdrawing  the  poinding 
of  the  ground  executed  by  him,  gave  np  the 
security  thereby  created  over  the  moveables,  and 
his  security  was  thus  confined  to  the  heritable 
subjects,  and  I  hold  that  the  first  bondholder, 
seeing  that  his  security  extended  over  the  move- 
ables as  well  as  over  the  heritable  subjects,  was 
not  entitled  to  defeat  the  second  bondholder's 
claims  by  selling  only  that  portion  of  the  property 
which  formed  the  latter's  sole  security,  and  pay- 
ing himself  in  full  out  of  the  proceeds,  leaving 
the  other  portion  nntonched." 

The  pursuer  appealed  to  the  Court  of  Session, 
and  argued — The  Sheriff-Substitute  had  taken 
an  entirely  wrong  view  of  the  provisions  of  the 
Titles  to  Land  Act,  and  the  language  of  section 
123  had  no  application  to  an  assignation  of  a  de- 
cree of  poinding  of  tbe  ground.  This  decree 
created  no  preference  in  Syme.  It  merely  put  a 
nexui  on  the  moveables,  and  to  have  had  any 
practical  effect  it  would  have  been  necessary  that 
it  be  followed  out.  This  was  not  a  case  of  a 
catholic  creditor,  for  here  there  was  only  one 
subject  of  security,  as  the  sale  of  the  lands  of  the 
first  bondholder  disencumbered  them  from  all 
diligences.  If  Hill  was  entitled  to  any  prefer- 
ence whatever  it  ought  to  be  limited  to  £22,  the 
restricted  amount  allowed  by  the  Bankruptcy 
Act  on  his  own  bond,  and  not  to  the  £122, 
16s.  Id.  as  assigned  by  the  first  bondholder. 
This  assignation  was  quite  invalid,  and  no  effect 
could  be  given  to  it,  for  at  the  date  of  assigna- 
tion the  debt  had  been  paid,  and  there  was  no 
grounds  upon  which  it  should  be  paid  twice-^ 
Urquhart  v.  M'Leod'i  Tnuteet,  June  16,  1883, 
10  B.  991  ;  BotweU  v.  Ayr  Banking  Company, 
January  16,  1841,  3  D.  352. 

Argued  for  Hill — This  was  a  case  of  catholic 
and  secondary  creditors,  and  tbe  first  bondholder, 
who  held  a  security  over  both  subjects,  was  not 
entitled  capriciously  to  injure  the  second  bond- 
holder's interests,  but  was  bound  to  assign  to 
him  any  right  which  he  had  (after  he  had  paid 
himself)  over  the  subjects  over  which  he  alone 
held  a  security,  i.e.,  over  the  moveables.  This 
was  a  case  of  an  assignation  of  a  diligence,  and 
tbe  rights  of  parties  must  be  settled  as  at  the  date 
of  the  sequestration.  On  catholic  and  post- 
poned creditors,  see  2  Bell's  Comm.  418 ;  Littlejohn 
V.  Black,  December  13,  18.5.5,  18  D.  207;  Ooldie 


V.  Bank  of  Scotland,  February  27,  1834,  12  8. 
498.  The  interests  of  the  postponed  bondholder 
had  been  seriously  prejudiced  by  what  the  first 
bondholder  had  done,  and  his  security  had  been 
diminished,  and  the  first  bondholder  was  legally 
bound  to  assign  to  the  second  bondholder  any 
preference  that  he  had  over  the  moveables. 
Even  though  the  moveables  had  been  sold,  the 
second  bondholder  was  not  too  late  to  obtain  a 
ranking  for  the  sum  assigned  to  him  by  the  first 
bondholder — Lyons  v.  AncUrson,  October  21,1880, 
8  B.  24 ;  AUiole  Hydropathic  Company  v.  The 
Scottish  Provincial  Atsuranee  Company,  March 
19,  1886,  13  B.  818. 

At  advising — 

liOBD  Pbesident — The  present  question  arises 
in  course  of  the  sequestration  of  a  certain  James 
Nicol,  a  solicitor  in  Oban,  whose  estates  were 
sequestrated  on  21st  June  1887.  There  were 
two  heritable  securities  held  over  this  estate,  the 
first  created  in  1883  for  £2500  by  a  Mr  Syme, 
and  a  second  by  Mr  Hill,  the  respondent  in  this 
appeal,  for  £500.  Hill's  position  was  therefore 
that  of  a  second  bondholder,  while  Syme  was  a 
first  bondholder. 

Both  creditors  executed  poindings,  of  the 
ground.  That  by  Syme  was  executed  on  10th 
June  1887,  while  the  other  by  Hill  was  executed 
on  tbe  18th  of  October  of  the  same  year.  These 
poindings  of  the  ground  were  of  course  restricted 
by  the  provisions  of  sec.  118  of  the  Bankruptcy 
Act,  which  denies  all  effect  to  poindings  of  the 
ground  after  sequestration,  or  within  sixty  days 
of  bankruptcy,  except  to  a  limited  extent, 
namely,  to  interest  on  the  debt  for  the  current 
half-yearly  term,  and  for  the  arrears  of  interest 
for  one  year  before  the  commencement  of  such 
term.  The  extent  of  the  first  bondholder's  inte- 
rest in  the  moveables  as  thus  restricted  was 
£122,  IBs.  Id. 

The  first  bondholder  availed  himself  of  his 
powers  under  tbe  bond,  and  sold  the  estate  in 
October  1887  for  £2900,  and  out  of  this  sum  he 
not  only  paid  himself  in  full  with  interest,  but 
there  was  in  addition  a  surplus  left  over  for  the 
second  bondholder,  which  surplus  of  course  the 
first  bondholder  is  liable  to  account  for  to  the 
second  bondholder.  The  first  bondholder  pro- 
poses to  band  over  this  sum  to  the  second  bond- 
holder, who  objects  to  what  the  first  bondholder 
has  done,  because  he  has  taken  full  payment  of 
bis  bond  and  interest  from  the  price  of  the  sub- 
jects sold,  whereas  he  avers  that  he  ought  to 
have  taken  the  interest  of  his  bond  out  of  the 
moveables  which  he  had  poinded.  The  second 
bondholder  maintains  that  as  the  first  bond- 
holder held  two  securities  be  ought  to  have 
divided  the  burden  of  his  bond  and  the  interest 
between  these  two  securities.  That  proceeds  . 
just  upon  this  principle,  that  the  prior  bond- 
bolder  held  a  catholic  security  over  the  heritable 
and  moveable  estate,  and  vras  therefore  bound  so 
to  realise  the  securities  as  to  leave  as  large  a  sur- 
plus as  possible  for  the  second  bondholder. 
In  answer  to  this  Syme  assigned  to  Hill  the  £123, 
16s.  Id.,  the  security  created  by  the  said  poind- 
ing of  the  ground,  and  Hill  now  claims  to  be 
ranked  preferably  for  that  sum  in  the  sequestra- 
tion on  tbe  principle  of  the  equity  applicable  to 
catholic  securities,  and  the  question  oomee  to 
be,  whether  that  equity  is  admissible  in  the  pre- 
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Bent  oase.  Tbia  equity  is  well  estabUsbed  in  our 
law,  bat  I  may  jost  advert  to  wbat  Mr  Bell  says 
on  this  subject,  carrying  oat  the  doctrine  as  he 
finds  it  laid  down  by  Ijord  Eames  in  bis  remark- 
able work  (2  Bell's  Oomm.  411)— "Where  two 
estates  of  the  same  debtors  are  covered  by  a 
security  (or  the  debt,  and  there  is  no  third  party 
interested  in  either  of  -the  estates,  the  operation 
of  the  principle  is  obscured  by  tbe  identity  of 
interest  in  the  proprietor,  the  creditor  may  of 
course  take  his  payment  from  either  estate,  and 
there  can  be  no  room  for  assignation,  the  debt 
being  to  all  purposes  extinguished.  But  if  a 
separation  of  interests  in  the  two  estates  takes 
place  {e.g.,  if  the  debtor  dies,  and  is  succeeded 
by  two  heirs  in  different  lines  of  snocesslon)  the 
same  rnle  mast  of  coarse  be  applied  as  if  the 
estates  had  belonged  originally  to  two  several 
debtors.  They  must  pay  the  debt  rateably  in 
proportion  to  tbe  value  of  the  estates,  and  if  the 
proprietor  of  one  pay  the  whole,  be  is  entitled  to 
an  assignation  that  he  may  recover  tbe  share  be- 
longing to  the  other,"  and  then  follows  a  passage 
which  is  specially  applicable — "Where there  are 
secondary  oreilitors  on  the  two  estates  tbe  right 
of  the  catholic  creditor  to  demand  his  debt  must 
suffer  the  same  quaUflcation  as  if  the  estate  be- 
longed to  several  proprietors.  Thus,  if  A  have 
an  heritable  bond  over  two  estates  belonging  to 
B,  and  C  have  an  heritable  security  over  the  one 
estate,  and  D  an  heritable  security  over  tbe  other, 
A  cannot  capriciously  prefer  the  one  to  the  other 
by  claiming  his  debt  from  one  of  the  estates, 
leaving  tbe  other  free,  but  must  in  equity  assign 
his  secnrity." 

Now,  tbe  question  oomeb  to  be,  Is  that  doc- 
trine applicable  in  the  present  case  ?  The  pecn- 
liarity  is  that  we  are  dealing  here  with  heritage 
and  moveables  as  separate  subjects  of  security. 
Both  creditors  have  a  separate  secnrity  over  both 
estates — that  is  to  say,  each  creditor  has  a  secu- 
rity over  the  real  estate,  and  to  a  limited  extent 
over  the  moveables  also,  and  the  moveable  estate 
is  sofficient  to  pay  these  limited  claims,  and  that 
is  the  peonliarity  of  the  present  case  which 
distingoishes    it   from    any    of    the    previous 


There  can  of  course  be  no  doubt  that  if  the 
first  bondholder  had  taken  bis  £122  out  of  his 
debtor's  moveable  estate  be  wonld  have  left  jnst 
this  amount  more  of  the  heritage  available  for 
the  second  bondholder.  But  he  has  elected  to 
take  all  of  bis  debt  and  interest  out  of  tbe  herit- 
age, and  has  therefore  diminished  to  this  extent 
the  heritable  security.  It  is  just  in  circum- 
stances such  as  these  that  tbe  equity  applies, 
because  when  the  first  bondholder  has  made  good 
his  security  in  such  a  way  as  to  damage  the  second 
bondholder,  then  he  is  bound  to  grant  to  him  an 
assignation  of  his  security  so  that  the  second 
bondholder  may  make  what  he  can  out  of  it. 
The  first  bondholder  has  the  alternative  of  ap- 
portioning his  debt  between  the  two  secnrities  or 
of  going  entirely  against  one  of  these  securities, 
and  of  assigning  his  right  to  the  other  security 
to  the  second  bondholder. 

But  it  is  urged  that  to  apply  this  doctrine  here 
would  be  to  benefit  the  second  bondholder  at  the 
expense  of  the  general  body  of  creditors.  But 
that  is  jnst  tbe  effect  of  the  application  of  this 
doctrine  of  catholic  security  in  any  oase,  for 
whatever  confers  upon  a  second  bondholder  more 


than  he  would  otherwise  have  got  must  have  the 
effect  of  damaging  more  or  less  the  interests  ^f 
the  other  unsecured  creditors.  I  see  no  reason 
here  for  the  exclusion  of  this  equity,  and  I  there- 
fore think  that  the  Sheriff-Substitute  has  acted 
quite  rightly  in  what  he  has  done. 

LoBD  MoEE— I  quite  agree  with  what  your 
liordsbip  has  said  in  this  oase,  and  think  that  the 
Sheriff-Substitute  has  done  rightly  in  the  course 
which  he  has  adopted. 

Your  Lordship,  in  the  passages  read  from  Mr 
Bell's  Commentaries,  has  laid  down  the  principle 
upon  which  this  case  must  be  decided,  and  these 
principles  were  given  effect  to  by  the  Court  in 
the  case  of  LitUejohn,  which  was  referred  to  in 
the  course  of  the  discussion. 

There  can  be  no  doubt  that  the  second  bond- 
holder was  prejadiced  by  the  actings  of  the  first 
bondholder,  who,  however,  was  in  no  way  to  blame 
in  what  be  did.  He  has  assigned  bis  interest  in 
the  moveables  to  the  second  bondholder,  who  is 
undoubtedly  preferable  to  tbe  general  body  of 
creditors,  and  he  having  done  so,  the  Sheriff  has 
merely  given  effect  to  that  assignation. 

Lord  Sbakd — In  this  case  each  of  the  creditors 
had  a  bond  and  disposition  in  security  from  the 
bankrupt  over  the  heritable  estate,  and  also  a 
security  over  the  moveables  to  the  extent  of  one 
year's  interest.  The  first  bondholder  exercised 
his  diligence  over  the  moveables,  and  then  fell 
back  on  the  heritage,  bat  he  has  assigned  his 
interest  in  the  moveables  to  the  second  bond- 
bolder,  who  now  seeks  to  obtain  the  benefit  of 
that  assignation.  I  think  that  tbe  principle  laid 
down  in  the  passages  in  Bell  referred  to  by  yonr 
Lordship  fully  sanction  what  has  been  done  here, 
and  that  this  principle  was  given  effect  to  in  the 
oase  of  LitUyohn,  which  I  consider  to  be  a 
fortiori  of  the  present  case.  The  second  bond- 
holder must  not  be  prejudiced  by  the  actings  of 
the  first  bondholder,  and  in  giving  effect  to  this 
assignation  the  Sheriff-Substitute  has,  I  think, 
acted  rightly. 

LoBD  Adam — I  am  dear  that  if  the  second  bond- 
holder Hill  had  held  no  security  over  the  debtor's 
moveable  estate  then  this  would  have  been  an 
ordinary  oase  of  catholic  and  postponed  creditor, 
and  in  such  a  oase  the  equity  which  has  been  re- 
ferred to  would  have  directly  applied.  Does  it 
then  make  any  difference  that  Hill  has  a  security 
over  the  moveables  ?  I  do  not  think  it  does.  In 
tbe  ordinary  case  where  there  are  prior  and  post- 
poned creditors  it  little  matters  out  of  which  secu- 
rity the  prior  creditor  takes  payment  of  his  debt, 
because  he  leaves  so  much  more  to  the  postponed 
creditor  from  the  untouched  security.  But  here 
each  creditor  has  a  limited  right  to  both  securities, 
and  neither  creditor  can  exhaust  tbe  moveables. 
That,  to  my  mind,  is  jnst  a  case  for  the  application 
of  the  equity.  The  prior  bondholder  was  bound 
to  realise  his  security  in  snob  a  way  as  to  be  as 
little  injurious  as  possible  to  the  interests  of  the 
second  bondholder.  In  these  circumstances  Syme 
ought  to  have  paid  himself  the  £122  out  of  the 
moveables,  and  if  he  had  done  so  tbe  heritable 
security  would  have  been  so  much  tbe  larger  to 
I  pay  HiU'a  debts.  But  Syme  did  not  do  so ;  he  paid 
I  himself  capital  and  interest  out  of  the  heritage,  and 
has  assigned  bin  security  over  the  moveables  to  the 


Digitized  by 


Google 


330 


The  Scottish  Law  Reporter.— Vol.  XXVI. 


rM'Unn  r.  Hill, 
L     Feb.  g,  1889. 


second  bondholder  Hill,  who  is  entitled,  I  think, 
to  have  effect  given  to  this  assignation. 

I  think  therefore  that  the  Sheriff-Sobstitnte  has 
acted  rightly. 

The  Conrt  refosed  the  appeal. 

Counsel  for  the  Appellant — Guthrie — Oraigie. 
Agents— Welsh  &  Forbes,  S.S.C. 

Counsel  fortheRegpondent—Strach  an — Patten. 
Agents— H'Neill  &  Sime,  W.S. 


Friday,  February  8. 


FIRST     DI  V  I  SI  Oli. 

[Exchequer  Cause. 

THE  SCOTTISH  UNION  AND  NATIONAL  IN- 
SURANCE COMPANY  AND  OTHERS,  AND 
THE  NORTHERN  ASSURANCE  COMPANY 
AND  OTHERS  V.  THE  COMMISSIONERS 
OF  INLAND  REVENUE. 

Revenue — Ineome-Tax — Property  Q,nd  Income- 
Tax  Act  1842  (Act  5  and  6  Viet.  cap.  S5), 
SrAedu2«  D,  Firtt  Cote — Inturanee  Company, 
Fire  and  Life — Profit*  or  Oaini. 

The  Income-Tax  Act  1842,  Schedule  D, 
Case  1,  Rule  1,  prorides — "The  duty  to  be 
charged  in  respect  of"  (trades,  &e.,  not  em- 
braced in  any  other  schedule)  "shall  be 
computed  on  a  sum  not  less  than  the  full 
amount  of  the  balance  of  the  profits  or  gains 
of  such  trade  .  .  .  upon  a  fair  and  just 
average  of  3  yeais  ending  on  such  day  of  the 
year  immediately  preceding  the  year  of 
assessment  on  which  the  accounts  of  the 
said  trade  .  .  .  shall  have  been  nsnally 
made  up." 

A  company  carried  on  the  business  of  fire 
and  life  insurance,  including  the  sale  of 
annuities,  and  from  time  to  time  realised  its 
investments  when  an  opportunity  offered  of 
its  doing  so  at  a  profit.  Held,  in  assessing 
to  income-tax,  (1)  that  the  nett  profits  and 
gains  from  the  two  branches  of  the  busi- 
ness were  to  be  massed  as  one  undivided 
income,  assessable  according  to  the  rules 
applicable  to  Case  I.  Schedule  D ;  (2)  that 
in  estimating  the  profits  and  gains  of  the 
company,  interest  on  investments  which  had 
not  suffered  deduction  of  income-tax  at  its 
source  must  be  taken  into  account,  as  also  fire 
insurance  premiums  for  the  year  of  assess- 
ment, or  an  average  of  8  years  (less  losses 
by  fire  in  that  period,  and  ordinary  ex- 
penses), and  gains  made  on  investments 
realised  during  either  of  these  periods ;  (8) 
that  the  profits  and  gains  of  the  company  on 
its  life  business  could  only  be  ascertained 
by  actuarial  calculation,  proceeding  upon  the 
result  of  the  statutory  quinquennial  investi- 
gation, or  of  the  usual  periodical  investiga- 
tion in  companies  established  before  the 
statute,  or  of  the  triennial  investigation  pre- 
scribed by  Sohednle  D  of  the  Inoome-Ttx 
Acts 


The  Inoome-Tax  Act  1842  (6  and  6  Viot  cap. 
86),  sec.  100,  Schedule  D,  Case  1,  provides — 
"  Duties  to  be  charged  in  respect  of  any  trade, 
manufacture,  adventure,  or  concern  in  the  nature 
of  trade  not  contained  in  any  other  schedule  of 
this  Act.".  Eule  First  provides— "The  duty  to 
be  charged  in  respect  thereof  shall  be  computed 
on  a  sum  not  less  than  the  full  amount  of  the 
balance  of  the  profits  or  gains  of  such  trade  .  .  . 
upon  a  fair  and  just  average  of  three  years  end- 
ing on  such  day  of  the  year  immediately  pre- 
ceding the  year  of  assessment  on  which  the 
accounts  of  the  said  trade  .  .  .  shall  have  been 
usually  made  up."  .  .  . 

At  a  meeting  of  the  Commissioners  of  Income- 
Tax  for  the  County  of  Midlothian  for  hearing 
and  determining  appeals,  held  at  Kdinbnrgh  on 
27th  October  1886,  the  general  manager  of  the 
Scottish  Union  and  National  Insurance  Company 
appealed  against  an  assessment  made  on  the  com- 
pany under  Schedule  D  of  the  Income-Tax  Acts 
for  the  year  1886-86.  'i'he  assessment  was  ap- 
pealed against  by  the  company,  inter  alia,  on 
the  ground  of  the  decisions  of  the  English  Conrts 
on  the  appeal  case  of  Last  v.  The  Londem  Attur- 
anee  Corporation,  14th  July  1885,  L.B.,  H.  of  L. 
App.,  vol.  X.  p.  438,  it  being  contended  that 
according  to  such  decisions,  after  taking  into 
account  the  income-tax  paid  by  way  of  deduction 
from  interests  and  dividends  on  the  company's 
invested  funds,  there  remained  no  balance  of 
profit  for  direct  assessment. 

The  following  were  the  facts : — 1.  The  appel- 
lants were  incorporated  under  a  special  Act  of 
Parliament,  41  Yiot.  cap.  63,  and  they -carried  on 
the  business  of  flre  and  life  insurance,  including 
the  sale  of  annuities  and  other  ordinary  branches 
of  the  said  businesses  within  the  limits  defined 
by  the  said  special  Act.  The  results  of  their 
business  in  all  departments,  so  far  as  their  share- 
holders were  concerned,  were  thrown  together 
into  one  account,  called  the  profit  and  loss 
account,  and  dividends  to  the  shareholders  were 
declared  out  of  the  balance  of  profit  shown  upon 
this  account,  and  not  out  of  profits  made  in  any 
particular  department  2.  The  profits  of  the  ap- 
pellants' fire  insurance  business  were  ascertained 
from  year  to  year.  In  respect  of  the  premiums 
in  hand  at  the  end  of  each  year,  risks  were  still 
running  under  existing  policies,  which  risks 
might  be  taken  as  equivalent  on  an  average  to 
one-third  of  the  premiums  received  during  the 
preceding  year.  It  had  been  the  custom  for 
many  years  to  reckon  the  profits  of  fire  insurance 
business  with  reference  to  income-tax  npon  a 
seven  years'  average,  but  the  appellants  were 
satisfied  to  accept  the  ruling  of  the  Commission- 
ers, and  reckon  these  profits  npon  a  three  yetra' 
average.  S.  The  whole  interest,  dividend.*, 
rents,  and  other  revenue  from  invested  funds 
received  by  the  appellants  were  divided  into  two 
portions,  one  of  which,  being  the  proportion  of 
the  whole  which  was  earned  from  the  investment 
of  the  paid-up  capital  and  reserves  belonging  to 
the  shareholders,  passed  to  the  credit  of  their 
profit  and  loss  account,  and  formed  a  portion  of 
their  yearly  profits.  The  remainder  of  the  in- 
terest, dividends,  and  other  revenue  from  in- 
vested funds  was  earned  from  the  investment  of 
the  accumulated  life  and  annuity  premiums,  and 
went  to  provide  for  the  company's  obUgations 
under  its  life  assurance  and  annuity  policieB.     4. 
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In  carrying  on  the  business  of  life  insarance  the 
appellants  issued  policies  upon  lives  in  return  for 
payment  of  a  premium  or  premiums.  Snoh  pay- 
ments were  made  in  one  sum,  or  in  sums  spread 
over  a  few  years,  or  in  sums  spread  over  a  whole 
lifetime,  and  by  the  said  policies  the  appellants 
undertook  to  pay  certain  sums  upon  the  death  of 
the  person  assured,  or  on  bis  attaining  a  certain 
age,  or  on  the  happening  of  other  contingencies 
connected  with  hnmaa  life,  5.  The  liabilities  of 
the  appellants  to  the  holders  of  their  life  and 
annuity  policies  were  discharged  partly  out  of 
the  premiums  received  and  partly  out  of  the  in- 
terest or  other  annual  returns  arising  from  the 
investment  of  the  premiums.  These  liabilities 
embraced  an  obligation  not  only  to  pay  the 
specific  sums  named  in  the  policies  but  to  ac- 
count to  the  policy-holders  for  any  surplus  that 
might  arise  in  the  business,  and  to  appropriate 
nine-tenths  of  that  surplus  by  way  of  bonus  to 
the  policy-holders.  This  surplus  was  popularly 
known  as  "profits,"  but  as  regarded  the  appli- 
cation of  nine-tenths  of  it,  it  formed,  so  far  as 
the  appellants  were  concerned,  a  debt  due  by  the 
company  to  its  policy-holders  equally  with  the 
sums  named  in  their  policies.  The  appellants, 
however,  admitted,  for  the  purposes  of  this  case, 
that  income-tax  fell  to  be  calculated  on  all  stiob 
"profits." 

The  Commissioners,  on  Itt  February  1887, 
issued  the  following  deliverance — "The  Cum- 
missioners  having  considered  the  arguments  ad- 
duced at  last  meeting  are  of  opinion  that  the 
insurance  companies  should  be  assessed  on  their 
nett  revenue,  including  therein  premiums,  un- 
taxed interests,  and  profit  from  investments,  and 
giving  credit  for  all  payments  under  policies, 
expenses,  and  losses,  such  revenue  to  be  deter- 
mined on  the  average  of  three  years,  if  that  be 
the  only  legal  course,  but  the  Commissioners 
would  suggest  that  the  parties  and  the  Crown 
should  arrange  that  the  average  should  be  deter- 
mined by  the  number  of  years  adopted  by  each 
respective  office  as  the  period  of  its  investigation, 
and  they  remit  to  the  surveyors  and  insurance 
companies  to  adjust  the  figures  on  this  basis. 
The  result  to  be  reported  to  the  Commissioners. 
In  the  event  of  its  being  found  that  the  profits 
of  life  assurance  companies  must  be  determined 
by  actuarial  valuation,  the  Commissioners  are  of 
opinion  that  the  Crown  ought  not  to  be  bound 
by  the  rate  of  interest  or  other  elements  arbi- 
trarily adopted  by  the  companies  themselves  to 
the  effect  of  reserving  profits  for  future  distri- 
bution." 

Additional  information  was  supplied  to  the 
Commissioners,  who  cited  the  Company  to  attend 
at  an  adjourned  diet,  when  it  was  contended  for 
the  company — 1st.  That  they  were  only  liable  to 
pay  income-tax  under  Schedule  D  on  the  actual 
gains  and  profits  arising  to  them  from  the  whnle 
departments  of  their  business,  including  therein 
their  life  business,  their  fire  business,  and  the 
interest  on  invested  funds  so  far  as  belonging  to 
shareholders.  2nd.  That  the  amount  of  said 
profits  fell  to  be  calculated  and  ascertained — (a) 
As  regarded  interest,  by  taking  the  average  of  the 
Amount  of  interest  belonging  to  the  shareholders 
on  capital  and  reserve  as  appearing  in  the  appel- 
lants' profit  and  loss  account  for  the  three  years 
immediately  preceding  the  year  for  which  the 


assessment  for  income-tax  was  to  be  imposed ; 
(i)  As  regarded  fire  business,  by  taking  the 
average  of  the  fire  profits  for  the  three  years 
immediately  preceding  the  year  in  which  the 
assessment  for  income-tax  was  to  be  imposed; 
(e)  As  regarded  life  business,  by  taking  the  pro- 
portion applicable  to  one  year  of  the  amount  of 
life  profits  as  ascertained  at  the  last  periodical 
investigation  into  the  company's  life  business 
made  in  terms  of  the  statutes.  These  statutory 
investigations  were  made  on  well  recognised 
principles,  under  competent  scientific  advice, 
and  with  a  view  to  ascertain  what  surplus  or 
profit  might  be  reckoned  on  as  having  already 
been  realised,  as  distinguished  from  any  profi  ts 
which  might  or  might  not  arise  in  the  future 
working  of  the  business.  Before  any  realised 
profit  could  be  reckoned  on,  provision  had  to  be 
made  for  the  whole  liabilities  of  the  company,  on 
certain  assumptions  as  to  the  rate  of  mortality, 
the  rate  of  interest,  and  the  amount  of  expenses 
likely  to  be  experienced  in  the  future.  These 
assumptions  were  made  by  all  the  insurance 
offices  which  had  regard  to  their  future  solvency, 
not  on  the  principle  suggested  by  the  Commis- 
sioners, that  the  business  of  insurance  was  a 
system  of  wagering — a  suggestion  which  the  ap- 
pellants regarded  as  unfounded  and  mischievous 
—but  with  the  express  view  to  the  certainty  that 
they  would  be  realised.  The  importance  of 
these  estimates  could  not  be  exaggerated,  as  it 
depended  on  their  soundness  whether  the  com- 
pany would  be  in  a  position  in  the  future  to 
meet  its  obligations,  or  whether  the  expectations 
of  its  policyholders  would  be  disappointed,  as  it 
was  impossible  to  predict  with  certainty  what 
the  fnture  rates  of  mortality  or  of  interest  would 
be ;  and  as  the  rate  of  interest  in  particular  was 
likely  to  be  much  lower  in  the  future  than  it  had 
been  in  the  past,  it  was  necessary  to  make  assump- 
tions on  these  subjects  within  the  limits  of 
safety  ;  but  if,  as  might  be  hoped,  the  experience 
of  a  company  proved  more  favourable  than  had 
been  assumed,  the  surplus  or  profits  thence 
arising  would,  at  future  investigations,  come  into 
account,  and  be  assessable  for  income-tax.  3rd. 
That  caioulating  the  amount  on  which  income- 
tax  fell  to  be  assessed  for  the  year  188,5-86 
on  the  principles  above  contended  for,  the  asses- 
sable income  of  the  appellants,  nnder  Schedule 
D,  for  that  year  amounted  to  £94,184,  but  that, 
as  the  appellants  had  already  paid  income-tax  for 
that  year  (calculated  upon  an  average  of  the 
three  iQjmediately  preceding  years)  on  a  sum  of 
£105,409,  they  ought  not  to  be  assessed  for  any 
further  payment.  4th,  That  the  principle  intro- 
duced for  the  first  time  into  the  mode  of  assess- 
ment of  insurance  companies  by  the  Commis- 
sioners' deliverances  of  let  February  1887  and 
20th  May  1887  was  erroneous.  Tbat  principle 
appeared  to  be  that  tbe  appt- Hants  were  assessable 
for  income-tax  under  Schedule  D,  not  on  their 
gains  and  profits,  but  on  their  gross  revenue  for 
an  average  of  three  years,  subject  to  deduction  of 
their  gross  outgoing  for  the  same  three  years. 
An  account  of  profits  could  not  be  made  out  on 
this  principle  without  leading  to  erroneous  and 
absurd  results.  Thus  the  returns  made  by  the 
Board  of  Trade  to  Parliament  for  1885  showed  that 
the  premium  income  of  the  whole  life  assurance 
companies    of    the    United    Kingdom    for  that 
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year  was        .  .  .  .  £12,656,797 

While  the  amonnt  paid  for  claims, 
oash  bonuses,  aarrenderg,  oommis- 
gion,  and  expenses  of  management 
was   .  .     18,919,792 

Showing  a  deflcieno;  for  the  year  of  £1,363,995 
which  was  only  provided  for  ont  of  interest 
received,  which  amonnted  to  £5,918,058.  Thus 
if  income-tax  were  charged  against  the  whole  life 
offices  together,  upon  the  principle  laid  down  by 
the  Commissioners,  there  would  be  no  balance  of 
profit  which  could  be  assessed,  whereas  there 
could  be  no  doubt  that  a  Urge  amonnt  of  aggre- 
gate profit  was  earned  by  these  companies 
during  that  year.  The  appellants  therefore 
submitted  that  by  this  method  it  was  impossible 
to  arrive  at  the  profits  tmly  made  by  the  appel- 
lants in  their  bnsiness,  more  particularly  in  con- 
nection with  their  life  bnsiness  and  the  funds  ap- 
propriated thereto.  Their  annual  groBS  revenue, 
so  far  as  their  life  business  was  concerned,  con- 
aisted  partly  of  life  assurance  premiums  and 
partly  of  interest  arising  on  their  life  fund. 
Life  assorance  premiums  were  in  no  sense  a  gain 
or  profit  either  to  the  company  which-  receives 
them  or  to  the  policyholders.  So  far  as  the 
company  was  concerned  each  premium  carried 
with  it  a  corresponding  obligation  of  a  postponed 
and  contingent  character,  but  quite  definite  and 
capable  of  scientiflo  measurement.  So  far  as  the 
policy-holders  were  ooncemed  the  premiums 
paid  by  them  were  in  effect  an  investment  out  of 
their  savings,  to  be  repaid  to  them  or  their  heirs 
on  the  emergence  of  whatever  contingency  was 
stipulated  in  the  policy.  The  individual  insurer, 
or  his  heirs,  might  receive  more  or  less  than  he 
had  paid  according  as  he  lives  a  shorter  or  longer 
time,  but  the  policyholders,  as  a  body,  practi- 
cally received  back  what  they  had  paid,  with  the 
interext  of  it.  Under  the  Income-Tax  Acts  per- 
sons were  under  certain  conditions  not  liable  to 
be  charged  with  income-tax  upon  the  amount  of 
such  premiums,  but  if  the  principle  contended 
for  by  the  Commissioners  was  sound  one  of  the 
purposes  of  these  Acts  would  be  defeated,  for  all 
insurers  of  lives  would  practically  be  compelled 
to  pay  iucome-tax  on  their  premiums  of  life 
insurance. 

It  was  contended  for  the  Surveyor  of  Taxes — 
1.  That  if  the  company  invested  their  accumulated 
funds  from  premiums,  Jtc. ,  in  heritable  property, 
or  in  the  acquisition  of  mortgages  by  taking 
transfers  to  them,  or  otherwise,  income-tax  would 
be  assessed  under  Schedule  A  on  the  heritable 
property.  It  would  be  deducted  in  the  payment 
of  the  interest  on  the  mortgages.  These  weretrad- 
ings  with  the  money,  and  the  profits  arising  would 
bear  the  income-tax  according  to  their  nature  and 
amount.  If  the  company  entered  with  the 
accumulation  of  premiums,  &o.,  into  other  trades, 
if  profits  were  made  such  would  be  assessed  to 
income-tax.  2.  That  interest  on  foreign  securi- 
ties was  liable  to  assessment  to  income-tax, 
Schedule  D,  No.  1.  This  was  tradiug  also,  and 
the  profit  received  in  this  country  was  liable  to 
assessment  without  deduction.  8.  That  bank 
interest  on  the  company's  current  account  and 
other  interest  received,  where  the  income-tax  was 
deducted,  was  also  assessable  to  income-tax. 
Schedule  D,  No.  8.  4.  That  the  profits  of  the 
fire  and  life  assurance  bnsiness  were  chargeable 
under  Schedule  D,  No.  1.     The  income-tax  was 


assessed  in  respect  of  the  profits  of  the  year  of 
assessment.  The  year  of  the  assessment  in  the 
present  ease  is  the  year  1885-86.  The  profits  of 
the  year  of  assessment  are  ascertained  by  estimate 
— Trade  Schedule  D,  No.  1 ;  Profession  Schedule 
D,  No.  2,  on  an  average  of  three  years.  (Pro- 
fessions, 16  and  17  Vict.  c.  34,  sec.  48).  Profits 
of  uncertain  amount,  such  as  interest  not  being 
annual  interest.  Schedule  D,  No.  3,  on  the  pre- 
ceding year.  Foreign  securities,  on  the  amount 
which  had  been  or  would  be  received  in  the  cur- 
rent year,  Schedule  D,  No.  4.  The  income-tax 
on  aonuities  and  yearly  interest  of  money  was 
paid  by  way  of  deduction  from  the  payments  by 
the  person  making  the  payments,  if  such  person's 
income,  oat  of  which  the  payments  are  made,  has 
been  assessed.  By  section  102  provision  was  made 
for  the  case  where  the  income  was  not  assessed 
from  which  the  payments  were  made.  Section  52 
provided  that  the  income-tax  return  or  statement, 
which  all  persons  were  required  to  make,  should 
be  exclusive  of  the  profits  and  gains  from  annual 
interest  of  money,  &o.  That  it  was  the  profits  in 
the  year  of  assessment  which  were  in  question  was 
evident  from  section  133.  By  thatsection,  if  the 
actual  profits  fell  short  of  the  computation,  pro- 
vision for  relief  was  made.  There  was  no  provi- 
sion for  correction  if  the  profits  turned  out  to  be 
more  than  computed.  The  same  company  or 
person  might  have  these  various  descriptions  of 
profits,  and  have  to  pay  tax  upon  each  of  them. 
The  payment  of  the  tax  upon  one  oould  not  be  set 
against  the  other.  By  the  s'atntes  there  was  a 
grant  of  duty  on  each  of  them,  and  the  payment 
of  the  duty  on  one  was  no  reason  why  it  should 
not  be  paid  on  the  others.  In  this  case  there 
was  sufficient  income  in  each  of  the  three  years 
upon  which  the  assessment  for  the  year  1885-86 
was  based  to  pay  all  the  claims  and  expenses  of 
management,  and  leave  profit  from  the  premiums 
and  bank  interest  without  the  application  of  any 
part  of  the  accumulated  or  Invested  funds  to 
such  purpose.  The  materials  for  assessment  on 
the  company  for  1886-86  were  made  up  on  the 
principle  of  leaving  altogether  out  of  the  reckon- 
ing the  accumulated  or  invested  funds  or  the 
income  from  them.  This  was  in  accordance  with 
the  Statute  6  and  6  Yiot.  cap.  3d,  sec.  52.  The 
result  brought  out  was  the  same  as  the  finding  ol 
the  General  Commissioners.  The  Commissioners 
took  in  the  income  from  investments  on  one 
side,  but  they  deducted  it  on  the  other.  The 
contention  of  the  company  was  that  they  bad 
right  to  place  against  the  tax  on,  for  instance, 
the  profits  from  the  fire  insurance  business,  the 
tax  they  had  paid  by  way  of  deduction  on  the 
income  from  investments. 

On  20ih  May  1887  the  Commissioners  pro- 
nounced the  following  deliverance:—"  Find  that 
on  the  average  of  the  three  years  1882, 1888,  and 
1884  the  total  annual  incomings  of  the  appellants' 
business  in  the  two  departments  of  fire  and  life 
insurance  have  amounted  to  £.'i98,366,  and  that 
the  total  annual  outgoings  of  these  departments 
on  the  average  of  the  same  period  have  amonnted 
to  £452,743,  the  surplus  of  the  annual  incomings 
therefore  over  the  outgoings  of  the  bnsiness  has 
on  the  average  of  the  same  period  been  £145,613. 
The  Commissioners  further  find  that  the  appellants 
have  paid  income-tax  by  way  of  retention  thereof 
from  interest  or  dividends  received  by  them, 
amounting  on  the  average  of  the  same  three 
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yean  to  £106,683,  bo  that  tbereTemainsabalanoe 
of  annoal  incomings  over  annual  outgoings  still 
assessable  to  income-tax  amounting  to  £39,931. 
To  this  there  falls  to  be  added  the  balance  of 
annuities  payable  by  the  appellants,  from  which 
they  have  retained  income-tax,  amounting  to 
£7290.  The  Oommissionen  tiierefore  find  that 
the  sum  assessable  to  inoome-tax  for  the  year 
1885-86  was  £47,221,  and  they  assess  aooord- 
ingly." 

The  Commissioners  bad  assessed  the  company 
on  the  balance  of  profit  arising  from  their  in- 
comings and  outgoings  on  the  average  of  three 
years  undeY  the  rules  contained  in  Schedule  D  of 
the  Act  5  and  6  Vict.  o.  35. 

The  company  and  the  Surreyor  of  Taxes  both 
intimated  their  dissatisfaction  with  the  finding 
of  the  Commissioners,  and  desired  them  to  state 
a  Case  for  the  opinion  of  the  Court  of  Exchequer. 

The  preceding  narrative  is  taken  from  the  Case 
so  stated,  and  the  questions  which  the  Court  were 
asked  to  determine  were — "On  what  principle  life 
assurance  companies  were  to  be  assessed?  and  on 
what  amount  the  assessment  appealed  against  was 
to  be  made  ?" 

The  argument  submitted  to  the  Court  applied 
also  to  the  case  of  the  North  British  and  Mer- 
cantile Insurance  Company,  with  whom  and  the 
Oommisaioners  questions  as  to  the  principle  and 
amonnt  of  assessment  had  arisen. 

Argned  for  the  company — The  company  treated 
its  whole  business  as  a  unit,  and  for  the  purposes 
o(  assessment  the  fire  and  life  business  ought  to 
be  tukeu  as  one,  the  profits,  if  any,  massed,  the 
losses  deducted,  and  tax  paid  on  the  balance  ;  no 
good  reason  had  been  suggested  by  the  Crown 
for  separating  the  two  businesses  ;  the  tax  was 
on  profits  and  gains,  and  the  proper  mode  for 
ascertaining  the  gains  and  profits  of  an  office 
such  as  this,  was  to  take  the  profits  as  bronght 
out  iX  the  quinquennial  investigation,  and  appor- 
tion them  to  each  year  of  the  period.  The  com- 
pany was  a  corporation,  and  it  was,  for  the  purposes 
of  assessment,  to  be  treated  as  an  individual. 
The  mode  in  which  it  whs  now  sought  to  assess 
the  company  was  a  novelty,  and  when  examined 
was  absurd,  and  would  lead  to  most  fallaoions 
results.  What  the  Ooort  were  asked  to  deter- 
mine was  the  principle  of  assessment,  as  that 
apon  which  the  OomraisHioners  had  proceeded 
was  unjust — Lant  v.  London  Asiurance  Com- 
pany, L.B.,  12  Q.B.  Div.  389,  14  Q.B.  Div.  239, 
and  10  App.  Cas. (H  of  Ii.)438 ;  Carters.  The CUri- 
eal  Assurance  Company,  L.B.,  21  Q.B.  Div.  389  ; 
Income  Tax  Act  1842  (5  and  6  Yict  cap.  35), 
sec.  loo  ;  The  Scottish  Mortgage  Company  of  New 
Mexico  y.  Tfie  Committumeri  of  Inland  Revenue, 
November  19,  1886,  14  K  98 ;  Smiles  v.  Austral- 
asian Mortgage  Company,  July  12,  1888,  15  B. 
872 ;  Life  Aasurance  Companies  Act  1870  (33 
and  84  Viot.  cap.  61). 

Argued  for  the  Surveyor  of  Taxes — The  prin- 
oiple  of  assessment  fixed  upon  by  the  Commis- 
sioners was  right,  though  the  figure  result  was 
wrong.  The  Crown  were  entitled  to  tax  interest 
which  has  escaped  taxation  at  its  source,  as,  for 
example,  foreign  securities,  also  profits  arising 
from  the  realisation  of  investments  at  an  advance 
over  the  purchase  price.  It  was  undesirable  to 
mass  fire  and  life  profits,  and  the  mode  adopted 
by  the  Commissioners  was  not  only  simple,  bnt 
more  fair  for  the  company.     If  the  Court  were 


of  opinion  that  the  Commissioners  had  proceeded 
npon  a  wrong  mode  of  assessment,  the  only 
satisfactory  method  would  be  to  set  aside  their 
finding,  and  remit  to  them  to  make  a  new  assess- 
ment—Cases cited  tupra ;  Brown  v.  Wait,  Feb- 
ruary 20, 1886,  13  B.  590  ^  Imperial  Fire  Assur- 
ance Company,  36  Law  Times,  271 ;  Income  Tax 
Act  184-^  (5  and  6  Vict.  cap.  86),  see.  100, 
Schedule  D. 

The  Northern  Assurance  Company,  Aberdeen, 
appealed  to  the  Coinmissioners  of  Inoome-Tax 
for  the  county  of  Aberdeen  against  an  assess- 
ment made  upon  the  company  under  Schedule 
D  of  the  Income-Tax  Acts.  The  principle 
of  assessment  was  the  same  which  had  been 
adopted  in  the  case  of  the  Scottish  Union  and 
National  Insurance  Company,  and  the  conten- 
tions of  the  company  against,  and  of  the  Surveyor 
of  Taxes  in  favour  of,  the  mode  of  assessment, 
were  substantially  as  above  narrated.  In  the 
case  of  the  Northern  Assurance  Company,  the 
Crown,  in  estimating  their  liability  for  assessment 
to  income-tax,  assessed  the  company  on,  inter  alia, 
investments  realised.  The  company  in  their 
appeal  maintained  that  profits  upon  investments 
realised  were  capital  and  not  income  ;  that  their 
business  was  not  that  of  buying  and  selling  shares 
of  other  companies,  bnt  of  fire  and  life  insurance  ; 
that  when  they  sold  an  investment  at  an  enhanced 
price  from  that  at  which  it  was  bought,  this  was 
not  a  transaction  in  the  nature  of  their  own 
business,  but  a  capital  transaction,  and  therefore 
that  it  did  not  come  within  the  scope  of  the 
Income-Tax  Act. 

The  Surveyor  of  Taxes  contended  that  the  com- 
pany in  their  accounts  treated  profits  on  realised 
investments  as  income,  that  they  brought  the 
amount  of  such  into  their  "  profit  and  loss 
account"  out  of  which  they  paid  their  dividends, 
and  that  it  was  thus  income  assessable  to  income- 
tax. 

Argued  for  the  company — The  legitimate  bnsi- 
ness  of  the  company  was  that  of  fire  and  life 
insurance  ;  that  was  their  trade,  and  accordingly 
any  profits  which  they  realised  from  the  sale  of 
investments  were  not  trade  profits,  and  so  were 
not  liable  for  income-tax  under  Schedule  D  of  6 
and  a  Viet.  cap.  36,  sec.  100. 

Argued  for  the  Surveyor  of  Taxes— Counsel 
adopted  the  argument  submitted  in  the  case  of 
the  Scottish  Union  and  National  Insurance  Com- 
pany. It  was  stated  that  the  judgment  in  this 
case  woald  be  held  to  rule  the  case  of  the 
Scottish  Provincial  Assurance  Company  between 
whom  and  the  Crown  a  similar  question  had 
arisen. 

At  advising — 

IiOBD  Pbesideiit — The  Court  are  of  opinion 
that  the  assessment  as  originally  imposed  cannot 
be  sustained.  But  the  mode  of  ascertaining  the 
profits  and  gain  of  the  company  in  the  depart- 
ment of  the  life  business  adopted  by  the  Com- 
missioners is  fundamentally  wrong  and  quite 
inadmissible. 

We  shall  therefore  reverse  the  determination 
of  the  Commissioners,  and  remit  the  case  to 
them  with  the  following  instructions,  which 
sufficiently  embody  our  reasons  for  differing 
both  from  the  assessor  and  from  the  Commis- 
sioners, and  may  at  the  same  time  form  a  useful 
guide  to  revenue  officers  and  the  General  Com- 
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miBsioners  of  Inoome-Tax  in  dealing  with  cases 
of  this  description. 

1.  In  assessing  to  the  income-tax  the  profits 
and  gains  of  a  company  carrying  on  the  bnAinesses 
both  of  fire  insarance  and  life  insaranoe,  the  nett 
profits  and  gains  from  the  two  branches  of  the 
basiness  mast  be  massed  together  as  one  un- 
dirided  income  assessable  according  to  the  mles 
applicable  to  the  first  case  under  Schedule  D  — 
Smile* y.  The  Awtraiatian  Mortgage  Company, \b 
B.  872,  as  contrasted  with  The  Scottith  Mortgage 
Company  of  ^ew  Mexico  y.  Inland  Reveniu,  14 
B.  98. 

2.  Interest  on  iuTestments  which  has  not  suf- 
fered deduction  of  income-tax  at  its  source,  must 
be  taken  into  account  in  ascertaining  tbe  asses- 
sable amount  of  profits  and  gains  of  the  com- 
pany. 

3.  Seeing  that  fire  insurance  policies  are  con- 
tracts for  one  year  only,  the  premiums  received 
for  the  year  of  assessment,  or  on  an  average  of 
three  years,  deducting  losses  by  fire  during 
the  same  period,  and  ordinary  expenses, 
may  be  fairly  taken  as  the  profits  and  gains  of 
the  company,  without  taking  into  account  or 
making  any  allowance  for  the  balance  of  annual 
risks  unexpired  at  the  end  of  the  financial  year 
of  the  company  —  Tfie  Imperial  Fire  Intur- 
anee  Company  v,  Wilson. 

1.  That  thia  rule  is  not  applicable  to  the  ascer- 
tainment of  profits  and  gains  on  the  life  busi- 
ness. That  life  policies  are  contracts  of  most 
variable  endurance,  and  tbe  premiums  are  in 
many  cases  not  annual  payments.  The  contract 
may  endure  for  the  policy-holder's  life,  or  for  a 
certain  number  of  years  stated,  or  till  the  holder 
attains  a  certain  age,  and  the  company  may  be 
bonnd,  on  the  expiry  of  the  fixed  number  of 
years,  or  on  the  attainment  of  a  certain  age  by 
the  policy  holder,  either  to  pay  a  lump  sum  or 
an  annuity  for  the  remainder  of  the  policy- 
holder's life. 

The  premiums  paid  for  such  insaranoe  may 
be  paid  all  in  one  sum  or  by  instalments  within 
a  fixed  number  of  years  or  annually  during  the 
holder's  life,  or  during  the  subsistence  of  the 
policy.  The  premiums  therefore  do  in  no  sense 
represent  the  annual  profits  and  gains  of  the 
company.  In  like  manner  the  amount  of  claims 
in  any  one  year  arising  on  the  death  of  persons 
insured,  or  otherwise,  as  a  deduction  from  the 
company's  receipts  for  the  year  cannot  afford 
any  criterion  for  ascertainment  of  profits.  A 
recently  established  company  will  receive  a  large 
amount  of  premiums,  and  have  few  or  no 
claims  to  meet.  The  profits  and  gains  can 
be  ascertained  only  by  actuarial  calculation, 
and  this  actuarial  calculation  may  be  ob- 
tained by  taking  tbe  result  of  the  quinquennial 
investigation  prescribed  by  statute  of  the  periodi- 
cal investigation  in  nse  in  companies  estab- 
lished before  tbe  statute,  or  by  an  investigation 
covering  the  three  years  prescribed  by  Schedule 
D  of  the  Inoome-Tax  Acts. 

In  the  case  of  tbe  Northern  Insurance  .Com- 
pany— (5)  Where  a  gain  is  made  by  tbe  com- 
pany (within  the  year  of  assessment  or  the  three 
years  prescribed  by  the  Inoome-Tax  Act,  Scbed. 
D)  by  realising  an  investment  at  a  larger  price 
than  was  paid  for  it,  the  difference  is  to 
be  reckoned  among  the  profits  and  gains 
of  the  company. 


The  Court  reversed  Uie  determination  of  the 
Commissioners,  and  remitted  the  case  to  them 
with  instructions. 

Connsel  for  the  Scottish  Union  and  National 
Insurance  Company  —  Balfour,  Q.C. — Jameson. 
Agents — Cowam  A  Balmahoy,  W.S. 

Counsel  for  the  Commissioners  of  Inland 
Bevenue — Lord  Adv.  Bobertson,  Q.C. — Young. 
Agent— D  .Crole,  Solicitor  of  Inland  Bevenue. 


Saturday,  February  9. 

SECOND    DIVISION. 

[Exchequer  Cause. 

HACGREGOB   V.    THK  COHHIBSIOMEitS  OF 
INLAND  REVENUE. 

Bevenue— Property  and  Income-Tax  Act  1842  (5 
and  6  Viet.  cap.  35),  tec.  60,  Schedule  A,  Rulet 
9, 10,  and  14  of  No  i— Taxes  Management  Ad 
1882  (48  and  44  Viet.  cap.  19),  see.  60 — Asses»- 
ment  Dottbly  Charged— Superior  and  Vassal — 
Casualty —  Composition. 

A  vassal  paid  a  casualty  of  oomposition  to 
his  superior,  who  made  a  return  thereof  and 
was  assessed  upon  the  same.  The  vassal 
claimed  exemption  from  an  assessment  of 
the  annual  rent  of  his  lands,  on  the  ground 
that  it  had  already  been  charged  with  duty 
in  the  hands  of  the  superior.  Beld  that  as 
the  composition  was  paid  to  the  superior  not 
as  rent,  but  as  the  price  payable  for  entry, 
the  vassal  wag  the  proprietor  of  the  rent  for 
the  year,  and  was  liable  to  assessment 
thereof. 

The  Taxes  Management  Act  1880  (43  and  44  Vict, 
cap.  19),  by  section  60  provides — "  Double  Asiett- 
ments.  — Whenever  it  appears  to  the  satisfaction  of 
the  Board  that  a  person  has  been  assessed  more 
than  once  to  the  duties  for  the  same  cause  and 
for  the  same  year,  they  shall  direct  the  whole  or 
such  part  of  such  one  or  more  of  the  assessments 
as  appears  to  be  an  overcharge  to  be  vacated, 
and  thereupon  the  same  shall  be  by  such  order 
vacated  accordingly." 

At  a  meeting  of  the  Commissioners  for  tbe 
general  purposes  of  the  Income-Tax  Acts,  and 
for  executing  tbe  Acts  relating  to  Inhabited 
House  Duties  for  tbe  Cowal  district  of  the  connty 
of  Argyll,  held  at  Dunoon  on  tbe  6th  day  of 
November  1888,  Donald  Macgregor  of  Ardgaiitan 
appealed  against  and  claimed  relief  from  an 
assessment  of  £659,  duty  £16,  98.  6d.,  under 
Schedule  A  of  the  Property  and  Income-Tax 
Acts,  made  upon  him  for  the  year  1888-89,  being 
the  annual  value  of  tbe  lands  of  Ardgartan  and 
others  belonging  to  the  said  Donald  Macgregor, 
and  situated  in  the  said  district  of  Cowal,  on  the 
ground  of  having  been  called  upon  t<i  pay  and 
having  paid  to  bis  Grace  tbe  Duke  of  Argyll,  as 
superior  of  the  lands,  on  30th  May  1888,  a 
casualty  of  superiority  amounting  to  a  full  year's 
rental  of  the  lands,  which  be  .claimed  to  have 
deducted  from  or  set  against  the  aBsessmeni 
appealed  against. 

The  appellant  contended  that  be  had  derived 
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no  income  for  the  yeax  from  the  estate ;  that 
payment  of  the  oasoalt;  was  made  by  the  appel- 
lant to  the  Doke  without  dedaotion  of  income- 
tax,  beoaase  his  Grace  refused  to  allow  dednction 
thereof,  in  respect  that,  as  was  admitted  by  the 
Sarveyor,  he  was  required  by  the  Commissioners 
to  make  a  special  return  of,  and  pay  income-tax 
directly  apon,  all  casnalties  received  by  him,  and 
that  had  he  allowed  the  appellant  to  retain  tax 
in  the  manner  provided  by  rules  9  and  10  of 
No.  4  of  the  general  mles  enacted  under  Schedule 
A  of  5  and  6  Vict.  cap.  35,  sec.  60,  be  would  have 
been  submitting  to  a  double  charge.  The  said 
Dnke  had  since  made  his  special  retom,  and  been 
assessed  upon  the  casualty.  The  assessment 
sought  to  be  imposed  upon  the  appellant  was 
tbna  doubly  charged,  and  as  an  overcharge  fell 
to  be  vacated  in  manner  provided  by  the  Taxes 
Man^ement  Act  1880,  section  60.  The  appellant 
therefore  claimed  relief  from  the  assessment  made 
npon  him. 

The  Sarveyor  of  Taxes  maintained  that  the 
oasualty  of  snperiority  paid  by  the  appellant  in 
the  drcamstances  set  forth  was  of  the  nature  of 
a  capital  payment ;  the  statute  contained  no  pro- 
Tision  for  allowing  such  a  payment  to  be  deducted 
from  or  set  against  the  rent  or  yearly  value  in 
assessing  lands  and  heritages  to  property  and 
income-tax,  and  that  it  was  incompetent  to  make 
any  such  allowance.  He  referred  to  the  deductions 
and  allowances  detailed  in  No.  5  of  Schedule  A 
of  5  and  6  Vict.  cap.  9r5,  sec.  60,  also  to  rule  14 
of  No.  4  of  the  said  section,  and  section  169  of 
the  said  Act,  providing  that  no  other  deductions 
are  to  be  allowed  than  snoh  as  are  expressly 
enumerated  in  the  Act. 

The  Commissioners  found  that  the  statute  con- 
tained no  provision  authorising  any  allowance 
from  an  assessment  under  Sohednle  A  in  respect 
of  the  payment  of  a  casualty  of  superiority,  and 
therefore  refused  the  appeal. 

The  appellant  took  a  case,  and  argued — What 
was  demanded  was  not  a  deduction  of  an  assess- 
ment ;  it  was  the  vacating  of  an  assessment  which 
was  not  chargeable.     The  rent  for  the  year  was 
not  income  or  profit  in  the  bands  of  the  appel- 
lant,  because  he   had  been  obliged  to  pay  it 
all   to  the  snperior.      The  superior  under  the 
former  law  could  have  entered  into  possession 
to   recover   the    amount  —  Hill  v.    Caledonian 
Bailieay    Company,    Dec.    21,    1877,   6  K.    86, 
per  Lord  Deas,  890 ;  AUan'i  Trutteet  v.  Duke 
of  Hamilton,  Jan.   12,  1868,   6  B.   610,  where 
the  Lord  Justice-Clerk  pointed  out  that  where 
lands  were  in  non-entry  the   superior  is  pre- 
sumed   to    be    in    possession,    and    what    the 
singular  successor  must  render  for  his  entry  is 
the  value  of  the  beneficial  enjoyment  or  income 
of  the  lands.     See  also  Sharpe  v.  Parochial  Board 
of  LatAeron,  July  12,  1883,  10  K.   1163,  where 
sobjeots  being  twice  entered  in  a  valuation-roU 
did  not  warrant  the  collection  of   poor-rate  in 
assessing  twice  for  them.      He  paid  the  whole 
rent  of  the  lands  for  the  year  to  the  snperior, 
he  himself  derived  no  benefit  from  them.     The 
snperior  paid  income-tax  upon  the  sum  so  paid 
to  him,  and  if  the  vassal  was  required  to  pay 
inoome-tax  he  not  only  paid  npon  value  he  did 
not  receive,  but  the  Commissioners  exacted  the 
daty  twice  npon  the  same  sum,  which  was  con- 
trary to  the  terms  of  the  Taxes  Management  Act 
1882,  sec.  60. 


The  respondents  argued — A  composition  was 
not  payment  to  the  landlord  of  the  rent  actually 
drawn  from  the  lands  for  that  year,  it  was  the 
price  paid  for  the  entry.  It  was  a  mere  accident 
that  the  two  sums  corresponded  in  amount. 
They  were  two  different  subjects.  The  superior 
was  therefore  not  the  proprietor  of  the  rent  as 
contended  by  the  appellant.  The  superior  could 
only  nplift  the  rents  by  virtue  of  legal  proceed- 
ings. 

At  advising — 

LoBD  IiEB— This  is  an  appeal  from  the  decision 
of  the  Inoome-tax  Commissioners  by  which  the 
appellant  was  found  liable  to  pay  income-tax  upon 
the  annual  value  of  certain  lands  in  Argyllshire. 
The  objection  of  the  appellant  is  that  the  effect 
of  the  assessment  imposed  upon  him  is  to  charge 
doubly  the  rent  for  the  year  1888-9— that  is,  to 
charge  it  with  duty  firstly  in  bis  hands,  and 
again  in  the  hands  of  his  snperior  the  Duke  of 
ArgyU. 

TUs  view  is  founded  on  the  idea  that  a  com-  • 
position  paid  to  a  superior  by  a  singular  successor 
for  his  entry  makes  the  superior  the  proprietor 
in  right  of  the  rents  for  the  year  in  which  the 
entry  is  obtained. 

My  opinion  is  that  this  is  a  fallacions  view.  I 
think  that  the  composition  is  exigible  not  as 
rent,  but  as  the  price  payable  for  the  entry,  and 
that  it  is  a  mere  accident  that  in  some  cases  the 
amonnt  of  the  price  is  measured  by  a  year's 
rent. 

The  vassal's  right  to  the  rents  remains  unim- 
paired 80  long  as  the  superior  is  not  in  possession, 
and  the  superior  could  not  uplift  the  rente  with- 
out legal  proceedings  equivalent  to  declarator  of 
non-entry.  I  therefore  think  that  the  determina- 
tion of  the  Oommissiouers  was  right,  and  should 
be  afibmed  with  expenses. 

The  LoBD  Justiok-Clebk  and  Lobd  BuTEaa- 
FUBS  CiiABE  concurred. 

Lobd  Youko  was  absent. 

The  Court  held  that  the  decision  of  the  Com- 
missioners was  right. 

Counsel  for  the  Appellant — C.  8.  Dickson. 
Agents— Webster,  Will,  &  Eitohie,  8.S.C. 

Counsel  for  the  Kespondents  —  Sol. -Gen. 
Darling— A.  J.  Young.  Agent— David  Crole, 
Solicitor  for  the  Inland  Bevenue. 


Saturday,  February  9. 

FIRST    DIVISION. 

[Lord  Wellwood,  Ordinary. 
MACRAE  V.  SUTHERLAND. 

Procen — Caution  for  Erpentea—Purtuer  Living 
in  EngUnd— ifotour  Bankruptcy  —  Debtors 
Scotland  Act  1880  (43  and  44  Viet.  e.  34). 

Held  that  the  pursuer  of  an  action  of  dam- 
ages for  slander,  who  was  living  in  England, 
and  was  notour  bankrupt  in  the  sense  of  the 
Debtors  (Scotland)  Act  1880,  was  not  bonnd 
to  find  caution  for  expenses. 
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Separation  —  Written  Slander — I$iue  — Innu- 
endo. 

The  owner  of  a  house  wrote  to  the  agent 
of  his  tenant — "  Thanks  for  your  attention. 
That  horrid  man  Macrae  will  neTor  get  a 
penny  from  me,  and  yon  know  that  as  long 
as  he  keeps  the  key  he  is  liable  for  the  rent. 
There  were  several  applicants  for  the  place 
at  a  reduced  rent  on  account  of  its  being 
oconpied  by  him.  I  do  believe  that  he 
would  be  mobbed  if  he  was  appearing  in 
the  Strath.  His  statement  of  facts  were  a 
tissue  of  falsehoods. "... 

In   an  action   of  damages  for  slander  at 
the  instance  of  the  tenant,  he  averred  that 
these  statements  meant    that    he    was   of 
fraudulent  and  dishonourable  character,  and 
that    he    had    been   guilty    of    falsehood. 
Held  that  the  statements  would    bear  this 
innuendo. 
Donald  Macrae,  M.D.,  late  of  Strathpeffer,  and 
thereafter  of  75  Greenwood  Boad,  Dalston,  Lon- 
don,  raised  the  present  action  of  damages  for 
written  slander  against  Angns  Sutherland,  Little 
Ferry  Cottage,  Golspie,  concluding  for  payment 
of  £1000. 

Dr  Macrae  was  tenant  of  a  farm  in  Strath- 
peffer belonging  to  Sutherland  under  a  lease  fur 
ten  years  from  1886  at  a  rent  of  £100  per  annum. 
In  November  1887  Macrae  ceased  to  occupy  the 
premises,  alleging  that  they  were  uninhabitable. 
Sutherland  afterwards  brought  an  action  against 
Macrae  for  the  rent,  and  obtained  a  warrant  for 
his  ejection  from  the  Sheriff  on  10th  J  uly  1888. 
The  pnrsner  appealed  from  this  judgment  to  the 
Second  Division  of  the  Court  of  Session,  bnt  he 
failed  to  print  and  lodge  the  appeal  as  required 
by  statute,  and  the  same  was  accordingly  held  to 
be  abandoned.  On  12ih  October  1888  decree 
was  granted  against  the  pursuer  for  the  sum  of 
£20,  13s.  6d.,  expenses  of  said  process  and 
appeal.  The  decree  was  extracted  on  I5th 
October,  and  on  the  17th  of  that  month  the  pur- 
suer was  charged  to  pay  the  sums  contained 
therein.  The  days  of  charge  expired  without 
payment,  and  the  pnrsner  therefore  became 
notour  bankrupt  within  the  meaning  of  the 
Debtors  (Scotland)  Act  1880. 

Macrae  removed  to  London,  and  while  nego- 
tiating for  the  lease  of  a  house  there  the  land- 
lord thereof  received  this  anonymous  letter  — 
"  Sir, — I  think  it  my  duty  to  inform  yon  that 
Dr  Macrae,  who  is  in  negotiation  with  you  about 
yonr  house,  has  left  Strathpeffer  very  much  in 
debt;  his  landlord  there  will  give  yon  his  true 
character.  I  enclose  his  address.  Dr  Macrae 
has  been  followed  to  Dalston  and  his  movements 
watched ;  he  is  a  man  of  no  meant,  and  has 
swindled  many.  Such  a  man  ought  not  to  be 
allowed  to  take  honest  people  in.  From  one 
who  has  suffered.  Late  landlord's  address — Mr 
Sutherland,  Little  Ferry,  Golspie.  Scotland, 
N.B." 

On  21st  June  1888  the  defender  wrote  to 
Bobert  Mnnro,  writer.  Tain,  a  letter  in  the  fol- 
lowing terms — "Dear  Sir, — Thanks  for  your 
attention.  That  horrid  man  Macrae  will  never  get 
a  penny  from  me,  anil  you  know  that  as  long  as 
he  keeps  the  key  he  is  liable  for  the  rent. 
There  were  several  applicants  for  the  place  at  a 
reduced  rent  on  account  of  its  being  occupied  by 
him.    I  do  believe  that  he  would  be  mobbed  if  he 


was  appearing  in  the  Strath.  His  statement  of 
facts  were  a  tissue  of  falsehoods.  He  must  try 
some  other  Conrt.  My  son  is  a  lawyer  in  Lon- 
don, and  he  will  put  him  right  there. — ^Yonrs 

tmly,  A.  SUTHEBl4AIiD." 

Macrae  raised  this  action.  He  alleged  that  both 
letters  had  been  writen  by  Sutherland,  and  that  the 
statements  made  were  false  and  calumnious.  With 
regard  to  the  letter  of  2  let  June  1888  he  alleged 
as  follows — "The  statements  here  made  are  of 
and  concerning  the  pnrsner,  and  are  false  and 
calumnious  and  malicious.  They  were  intended 
to  mean  and  do  mean  that  the  pursuer  is  of 
fraudnlent  and  dishonourable  character,  and  that 
in  consequence  thereof  if  he  visited  Strathpeffer 
he  would  be  mobbed  by  the  people  in  that 
locality.  Further,  they  were  intended  to  mean 
and  do  mean  that  he  had  been  guilty  of  false- 
hood." 

The  defender  denied  the  anonymous  letter, 
and  also  the  innuendo  which  the  pnrsner  put 
upon  the  defender's  letter  of  21st  June  1888. 

The  defender  pleaded,  inter  alia — "  (1)  The 
pnrsner  having  left  the  country  and  being 
notour  bankrupt,  the  defender  is  entitled  in  the 
circumstances  to  have  him  ordained  ante  omnia 
to  find  caution  for  expenses.  The  letter  of  2l8t 
June  1888  not  being  slanderous  the  defender 
ought  to  be  assoilzied. " 

'I'he  following  issues  were  adjusted  for  the 
trial  of  the  cause — "  1.  Whether  on  or  about  7th 
May  1888  the  defender  caused  to  be  written  and 
sent  to  Mr  Bidgood,  117  Osbaldiston  Boad, 
Stokenewinton  Common,  Clapton,  a  letter  in 
the  terms  set  forth  in  the  appendix  hereto, 
marked  A,  which  letter  was  received  by  the  said 
Mr  Bidgood  ?  Whether  the  same  is  of  and  con- 
cerning the  pnrsner,  and  is  false  and  calnmnions, 
to  the  loss,  injury,  and  damage  of  the  pnrsner  ? 
2.  It  being  admitted  that  on  or  about  the  21st 
June  1888  the  defender  wrote  and  sent  to  Bobert 
Mnnro,  writer,  Tain,  a  letter  in  the  terms  set 
forth  in  the  appendix  hereto  annexed,  marked 
B,  and  received  by  the  said  Bobert  Monro, 
Whether  the  same  is  of  and  concerning  the  pur- 
suer, and  whether  the  words — '  I  do  believe  that 
he  would  be  mobbed  if  he  was  appearing  in  the 
Strath,'  were  intended  to  mean,  and  do  mean 
that  the  pursuer  is  of  fraudulent  and  dishouonr- 
able  character,  and  that,  in  consequence  thereof, 
if  he  visited  Strathpeffer  he  wonld  be  mobbed 
by  the  people  in  that  locality,  and  are  false  and 
calumnious,  to  the  loss,  injnry,  and  damage  of 
the  pursuer  ?  " 

The  two  letters  above  qnoted  formed  an  appen- 
dix to  the  issues.  By  interlocutor  of  16th 
January  1889  the  Lord  Ordinary  (Wkij.wood)  re- 
pelled the  first  plea-in-law  for  the  defender,  and 
approved  of  the  issue  as  amended. 

The  defender  reclaimed,  and  argued — This 
was  a  case  in  which  the  pnrsner  was  bound  to 
find  caution — Maxwell  v.  Maxaell,  March  S, 
1817,  9  D.  797.  He  was  notour  bankrupt  within 
the  meaning  of  the  Debtors  (Scotland)  Act  1880 
—Samud  v.  Greig,  July  12,  1844,  6  D.  1259 ; 
besides,  he  had  now  left  Scotland  and  was  per- 
manently resident  in  London.  The  mere  eir- 
oumstance  that  the  present  action  was  one  for 
the  vindication  of  character  was  not  per  M 
sufficient  to  obviate  the  rule  that  the  puisnes 
shonid  find  caution— CJarA;  T.  MuUer,  January 
16,  1884,  11  B.  418.    In  order  that  a  pnnner 
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dlioTiId  be  liable  to  find  oantion  it  was  not  essen- 
tial that  be  shonld  be  divested  of  his  estate. 
The  innuendo  proposed  was  unfair  as  being  too 
remote  and  too  ittaXxx^A— Broom  field  v.  Oreig, 
Marcb  10, 1868,  6  Maoph.  6G3;  Phosphate  SeuKtge 
Company  v.  MoUuon,  March  18,  1874, 1  K.  840 ; 
Brydone  t.  Brechin,  May  17,  1881,  8  K.  697; 
Fratvr  x.  Morrii,  February  24,  1888,  15  B.  454 ; 
The  Capital  and  Countie*  Bank  t.  Eenty,  1882, 
Ii.B.,  7  App.  Oas.  741. 

Argned  for  respondent — The  distinction  be- 
tween the  present  case  and  that  of  Clark,  tupra, 
was  that  here  there  was  no  divestiture.  If  the 
pursuer  was  sncoessf  ul  in  his  action  he  would  get 
the  sum  recovered  in  name  of  damages  paid  to 
himself.  He  was  notour  bankrupt  and  that  was 
•U,  and  in  no  case  had  it  ever  been  held  that  any 
one  in  snob  a  condition  was  bound  to  find  caution 
but  the  reverse  bad  been  held — Scott  v.  Johntttn, 
Jane  2, 1885,  12  B.  1022.  The  question  of  caution 
was  one  entirely  for  the  discretion  of  the  Court, 
and  looking  to  the  provisions  of  the  Judgments 
Extension  Act  1868,  this  was  not  a  case  in  which 
oaation  was  necessary.  The  defender's  state- 
ments in  the  letter  of  21st  June  1888  would  bear 
the  innuendo  proposed — Oases  cited  above ; 
Debtors  (SooUand)  Act  1880  (43  and  44  Vict.  o. 
34),  sec.  6. 

The  pursuer  subsequently  amended  his  issues 
at  the  bar  as  follows: — "(I)  Whether  on  or 
about  7th  May  1888  the  defender  caused  to  be 
written  and  sent  to  Mr  Bidgood,  117  Osbaldiston 
Soad,  Stokenewinton  Common,  Clapton,  a  letter 
in  the  terms  set  forth  in  the  appendix  hereto 
marked  A,  which  letter  was  received  by  the  said 
Ur  Bidgood.  Whether  the  same  is  of  and  con- 
oerning  the  pursuer,  and  is  false  and  calumnious, 
to  the  loss  injury  and  damage  of  the  pursuer. 
(2)  It  being  admitted  that  on  or  aboat  the  2lst 
Jnne  1888  the  defender  wrote  and  sent  to  Bobert 
Mnnro,  writer.  Tain,  a  letter  in  the  terms  set 
forth  in  the  appendix  hereto  annexed  marked  B, 
aod  received  by  the  said  Bobert  Mnnro,  Whether 
the  same  is  of  and  concerning  the  pursuer,  and 
was  intended  to  mean  and  does  mean  that  the 
pursuer  is  of  dishonourable  character,  and  is  false 
and  calumnious,  to  the  loss  injury  and  damage  of 
the  pursuer.    Damage  laid  at  £1000. " 

At  advising— 

Ijobd  Pbssidznt — I  agree  with  the  Lord  Ordi- 
naiy  in  repelling  the  first  plea  for  the  defender. 
The  circumstances  under  which  this  plea  is 
repelled  are  to  be  found  in  the  answer  to  the 
third  article  of  the  condescendence  in  which  the 
defender  alleges  that  on  12th  October  1888  decree 
was  granted  against  the  pursuer  tor  £20,  178.  6d. ; 
that  on  15th  October  the  decree  was  extracted, 
and  on  17th  October  the  pursuer  was  charged  to 
pay.  It  is  then  stated  that  "  the  days  of  charge 
have  expired  without  payment,  and  the  pursuer 
is  therefore  notour  bankrupt  within  the  meaning 
of  the  Debtors-(SootUnd)  Act  1880."  It  is  con- 
ceded that  the  definition  of  the  term  "notour 
bankrupt"  in  the  7th  section  of  the  Bankruptcy 
Act  1866  does  not  cover  such  a  case  as  the 
present.  That  action  does  not  apply  to  seques- 
tration proceedings  alone,  but  it  is  a  general 
prevision  as  to  the  circumstances  which  are  to  be 
deemed  as  constituting  notour  bankruptcy.  Sec- 
tion 6  of  the  Debtors  Ant  1880,  to  whieh  the  def  en- 
voi.. XXVI. 


der  refers,  was  introduced  in  consequence  of  the 
aboliiion  of  imprisoument  for  debt  except  in 
certain  special  cases,  and  so  it  was  necessary  that 
the  modes  of  constituting  anyone  notour  bankrupt 
should  be  enlarged  because  the  constitution  of 
notour  bankruptcy  by  imprisonment  bad  been 
abolished. 

The  Debtors  Act  of  1880,  by  section  6  provides 
that — "In  any  case  in  which  under  the  provi- 
sions of  this  Act,  imprisonment  is  rendered 
incompetent,  notour  bankruptcy  shall  be  consti- 
tuted by  insolvency  ooneurring  with  a  duly 
exeonted  charge  for  payment  followed  by  the 
expiry  of  the  days  of  charge  without  payment, 
or  when  a  charge  is  not  necessary  or  not  com- 
petent, by  insolvency  concurring  with  an  ex- 
tracted decreefor  payment  followed  by  the  lapse  of 
the  days  intervening  prior  to  execution  without 
payment  having  bean  made."  I  think  the  pro- 
visions of  this  section  were  intended  solely  for 
the  purposes  of  the  Act  in  which  they  occur.  It 
is  such  notour  bankruptcy  as  will  enable  a  debtor 
or  creditor  to  sue  out  a  cestio,  and  I  do  not  think 
the  law  relating  to  notour  bankruptcy  was 
intended  to  be  altered  for  any  other  object. 
There  is  not  therefore,  in  my  opinion,  any  notour 
bankruptcy  in  the  present  case,  and  that  is 
sufficient  for  the  disposal  of  the  defender's  first 
plea-in-law,  for  the  idea  that  a  person  must  find 
caution  because  he  lives  in  another  part  of  the 
kingdom  can  receive  no  countenance,  since  the 
Judgments  Extension  Act  1868  allows  of  the 
enforcement  of  a  Scotch  decree  for  expenses  in 
any  part  of  the  United  Kingdom, 

As  to  the  second  issue,  it  is,  I  think,  objection- 
able as  it  stands,  but  the  objection  can  be  removed 
if  it  is  altered  as  Mr  M'Kecbnie  proposes. 

The  letter  which  has  been  pnt  in  issue  and 
which  is  printed,  is  as  follows — "  LiitU  Ferry, 
Ooltpie,  2Ui  June  1888.— Dear  Sir,— Thanks 
for  your  attention.  That  horrid  man  Macrae 
will  never  get  a  penny  from  me,  and  yon  know 
that  as  long  as  he  keeps  the  key  ho  is  liable 
for  the  rent.  There  were  several  applicants  for 
the  place  at  a  reduced  rent  on  account  of  its 
being  occupied  by  him.  I  do  believe  that  he 
would  be  mobbed  if  be  was  appearing  in  the 
Strath.  His  statement  of  facts  were  a  tissue  of 
falsehoods.  We  must  try  some  other  Court. 
My  son  is  a  lawyer  in  London,  and  he  will  put 
him  right  there. — Yours  truly,  A.  SirrHEBiiAjiD." 

It  is  not  very  easy  to  see  what  is  the  real 
meaning  of  this  letter,  and  various  interpreta- 
tions may  be  pnt  upon  it.  It  may  have  been 
intended  to  mean  that  Dr  Macrae  was  a  horrid 
man  in  the  sense  that  he  was  disagreeable,  and 
upon  that  account  that  he  would  be  mobbed  as 
being  unpopular,  and  that  his  statements  of  fact 
were  not  consistent  with  truth  as  it  afterwards 
appeared.  If  that  is  the  meaning  of  the  words, 
then  they  are  not  actionable.  But  they  may 
also  mean,  and  the  pursuer  says  that  he  can 
prove  that  they  did  mean,  that  he  was  also 
dishonest.  That  is  a  possible,  and  perhaps  not 
a  forced  meaning  to  pnt  upon  these  words.  The 
case  is  not  like  any  which  have  been  cited  where 
the  innuendo  put  upon  the  language  was  so  forced 
and  unnatural  that  the  pursuer  was  held  not 
entitled  to  go  before  a  jury.  I  propose  to  allow 
the  second  issue  provided  the  alterations  sug- 
gested are  made  upon  it. 

NO.  xxzi. 
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LHacne  t.  SnthnteDd, 
Veb.  9, 1889. 


Ikibd  Mube  concurred. 

IjObd  Shand— On  the  question  of  the  pnrsner 
being  called  upon  in  a  case  likelhe  present  to  find 
eantion  for  expense,  I  think  this  matter  is  one 
▼ery  much  for  the  discretion  of  the  Court.  Here, 
no  doubt  there  are  circumstances  which  mast  be 
taken  into  account  in  considering  the  matter. 
The  pursuer  has  left  the  country  He  has  not 
paid  his  debts  and  he  is  notour  bankrupt  within 
the  meaning  of  the  Debtors  Act  1880.  If  the 
action  had  been  an  ordinary  one  for  the  reooyery 
of  money,  it  might  have  been  different.  It  is, 
however,  an  action  to  vindicate  character,  and 
tlie  letters  which  bave  been  laid  before  us  dis- 
close a  case  of  deliberate  written  slander.  In 
such  a  case  I  do  not  think  that  anyone  in  the 
circumstances  of  the  puisner  ought  to  be  required 
to  find  caution. 

As  regards  the  second  issue,  now  that  the  pur- 
suer is  willing  to  take  it  as  amended  I  have  no 
objection  to  offer. 

LoBD  Adam  concurred. 

The  Court  adhered  to  the  interlocutor  in  so 
far  as  it  repelled  the  first  plea-in-law  for  the 
defender ;  quoad  liUra  recalled  the  interlocutor  : 
Approved  of  the  issues  as  adjusted  at  the  bar, 
appointed  the  same  to  be  the  issues  for  the  trial 
of  the  cause,  reserved  all  questions  of  expenses, 
and  remitted  to  the  Lord  Ordinary  to  proceed 
with  the  cause. 

Counsel  for  the  Pursuer — M'Kechuie — Forsyth. 
Agent — D.  Barclay,  Solicitor. 

Counsel  for  the  Defender— Oomrie  Thomson — 
Bhind.     Agent— Thos.  Dalgleish,  S.S.O. 


Friday,  February  8. 

FIRST    DIVISION. 

[Lord  Trayner,  Ordinary. 
KENNEDY  V.  STEWART. 

SntaU — Entailed  Estate — Contract  to  Sell — Matt' 
fleation  of  Court — Specific  Implement — Entail 
Act  16  and  17  Vict.  cap.  94,  sec.  5  ;  38  arid  30 
Vict.  cap.  61,  feet.  5  and  6  ;  45  and  46  Vict, 
cap.  53,  sea.  13,  19,  21,  and  22. 

An  heir  of  entail  in  possession  by  holo- 
graph letter  offered  to  sell  an  entailed  estate 
at  a  certain  price,  under  the  condition  that  the 
sale  was  made  "subject  to  the  ratification  of 
the  Court. "  The  offer  having  been  accepted 
the  heir  of  entail  presented  a  petition  to  the 
Court  under  the  19th  and  following  sections 
of  the  Entail  (Scotland)  Act  1882  (46  and  46 
yiot.  cap.  58),  craving  the  Court  to  ratify 
and  confirm  the  contract  of  sale,  and  to 
grant  an  order  of  sale  of  the  estate.  To  this 
application  the  next  heir  lodged  answers, 
objecting  to  a  sale  by  private  bargain. 

In  ah  action  by  the  purchaser  against  the 
heir  of  entail  for  implement  of  the  contract, 
the  Court  held  that  the  latter  was  under  a  legal 
obligation  to  apply  to  the  Court  for  authority 
to  sell  and  dispone  the  estate,  under  16  and 
17  Vict.  cap.  94,  sec.  5  ;  38  and  89  Vict  cap. 


61,  sees.  6  and  6  ;  45  and  46  Viet.  cap.  53, 
sec.   13 ;  and  the  Court  appointed  the  pur- 
suer to  lodge  in  process  tne  draft  of  a  dis- 
position by  the  defender  of  the  estate  in 
favour  of  the  pursuer  in  fulfilment  of  the 
contract  of  sale. 
Sir  Archibald  Douglas  Stewart  was  the  heir  of 
entail  in  possession  of  the  entailed  estates  of 
GrandtuUy,   Mnrtly,  Strathbraan,  and  others,  in 
the  county  of  Perth. 

In  the  summer  of  1888  he  received  certain 
communications  on  the  subject  of  a  proposed 
sale  of  the  estate  from  Mr  Peter  Giendinning, 
acting  on  behalf  of  an  intending  purchaser, 
whose  name  was  not  at  first  disclosed,  bnt  who 
was  after  vrards  ascertained  to  be  John  Stewart 
Kennedy,  banker  in  New  York.  On  the  18th  of 
September  1888  Mr  Kennedy  and  Mr  Glen- 
dinning  went  to  Mnrtly,  and  saw  Bii^  Archibald 
Douglas  Stewart,  and  were  shown  over  the  castle 
and  grounds,  and  other  portions  of  the  estate. 

On  19th  September  1888  Sir  Archibald  Douglas 
Stewart  wrote  the  following  holograph  letter  to 
Mr  Kennedy : — "Dear  Sir, — Having  reference  to 
my  interview  and  conversation  with  yon  and  Mr 
Giendinning  yesterday,  I  now  desire  to  say  that 
I  am  willing  to  dispose  of  the  entire  estate  of 
Murtly,  &o.,  consisting  of  about  33,000  acres, 
with  idl  the  buildings  and  appurtenances  thereto 
belonging,  and  all  the  rightn,  revenues,  and  issues 
thereof  for  ever,  on  the  basis  of  twenty-five  years' 
purchase  of  the  present,  or  even  an  appraised 
valuation,  of  the  nett  rental  thereof,  as  may  be 
ascertained  by  an  agreed  appraisement,  yon 
appointing  one  and  me  the  other,  and  if  the  two 
cannot  agree  a  third  party  to  be  chosen  by  the 
two.  Payment  to  be  made  in  cash,  unless  it  can 
be  otherwise  agreed  as  to  any  part,  and  possession 
to  be  given  not  later  than  the  15th  May  1889. 
This  offer  to  be  open  for  your  aoceptanoe  for  two 
weeks  from  this  date,  and  on  your  notifying  to 
me  or  my  agents  (Messrs  Dundas  &  Wilson,  C.8.) 
of  such  acceptance  on  or  before  the  expiry  of  that 
time,  it  will  be  binding  on  me.  In  the  event  of 
your  acceptance  the  sale  is  made  subject  to  the 
ratification  of  the  Court. — Yours  truly.  A,  D. 
Stkwaet." 

On  20th  September  Mr  Kennedy  sent  the 
following  holograph  letter  in  reply :— "  Dear  Sir 
Douglas, — I  hereby  accept  your  offer  of  the 
entire  estate  of  Murtly,  <fcc.,  with  all  the  build- 
ings and  appurtenances  thereto  belonging,  and  all 
the  rights,  revenues,  and  issues  thereof  for  ever, 
as  contained  in  your  letter  to  me  of  yesterday's 
date,  and  I  agree  to  purchase  said  estate,  Ac.,  at 
twenty-five  years'  purchase  of  the  present  nett 
rental  thereof,  and  that  on  the  conditions  set 
forth  in  your  said  letter,  a  copy  of  which  is 
annexed  hereto. — Yours  faithfully,  John  S.  Knr- 

NBDT." 

On  6th  October  Sir  Archibald  wrote  to  Mr 
Kennedy  as  follows: — "My  dear  Sir, — Since  1 
wrote  to  you  on  the  19th  nlto.  I  have  thought  • 
good  deal,  as  yon  may  suppose,  about  the  im- 
portant transaction  wfaiofa  in  that  letter  I  pro- 
posed to  enter  into  with  you.  I  am  quite  satisfied 
on  reflection  that  my  offer  was  a  very  foolish  one, 
and  I  should  never  have  made  it  if  I  bad  not  been 
hurried  and  pressed,  or  if  I  had  taken  proper 
legal  advice,  as  I  certainly  should  have  done.  I 
aiu  told  now  that  there  are  legal  difiSculties  in  the 
way,  of  which  I  was  not  then  aware,  «nd  it 
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appears  tliat  it  is  by  no  means  matter  of  cer- 
tainty that  the  Court  will  agree  to  ratify  the  pro- 
posed arrangement.  That  may  inToIve  nn- 
pleasant  publicity  and  the  interference  of  the 
next  heir  of  entail.  I  should  be  well  pleased  if 
yon  see  your  way  to  release  me  altogether  from 
it.  I  repent  it  both  on  my  wife's  account  and 
my  own,  as  well  as  on  account  of  the  heir  of 
entail  entitled  to  succeed  me,  who  is  even  now 
more  interested  than  I  am.  If,  howerer,  you  in- 
sist upon  it,  I  am  ready  to  endeaToor  to  obtain 
the  ratification  of  the  Court,  whioh  I  am  adrised 
can  only  be  done  for  an  order  or  authority  to 
sell  in  terms  of  oar  contract.  I  shall  be  glad  to 
hear  from  yon  at  your  earliest  oonTenienca. — 
Believe  me,  yours  sincerely,  A.  D.  Stew  AM." 

Mr  Kennedy,  however,  declined  to  cancel  the 
transaction,  and  on  23rd  October  the  agents  of 
the  parties  fixed  the  price  of  the  estate  at  twenty- 
flye  years'  purchase,  according  to  an  adjusted 
rental,  to  be  £872,983,  10s.  lOd. 

Sir  Archibald  Douglas  Stewart  had  already  in 
1885  presented  a  petition  (referred  to  below)  to 
the  Court  nnder  the  Entail  (Scotland)  Act  of 
1882  for  an  order  of  sale  of  the  estates  of  Oran- 
tully,  Murtly,  Strathbraan,  and  others,  and 
certain  procedure  had  followed  thereon.  The 
petition,  however,  was  not  carried  to  a  conclu- 
sion, but  on  the  motion  of  the  petitioner  was 
dismissed  on  26th  October  1888. 

On  6th  November  1888  Sir  Archibald  Douglas 
Stewart  presented  another  petition  under  the 
Act  of  1882  craving  the  Court  "to  ratify  and 
oonflrm  the  contract  constituted  by  the  missives 
of  sale  set  forth  in  the  petition "  (being  the 
letters  of  19th  and  20th  September  quoted 
ftbove);  and  to  grant  an  order  of  sale  of  the 
estates  of  Grsntnlly,  tm.,  in  favour  of  John 
Stewart  Kennedy  at  the  price  of  £372,982, 
10b.  lOd.,  in  terms  of  the  said  missives.  The 
petitioner  set  forth  that  he  was  upwards  of  21 
years'' of  age  and  subject  to  no  legal  incapacity, 
and  that  Walter  Thomas  James  Scrymsonre 
Fothringham  of  Ponrie  and  Tealing  was  the 
only  existing  heir  of  entail  under  the  destinations 
contained  in  the  deeds  of  entail  affecting  the 
estate. 

Mr  Fothringham  lodged  answers  to  the  peti- 
tion, in  which,  referring  to  the  former  petition 
presented  by  Sir  Archibald  Douglas  Stewart,  he 
stated: — "The  present  alleged  sale  by  private 
bargain  purports  to  be  dated  19th  and  20th 
September  1888,  when  the  petition  of  9th  April 
1885  was  still  depending  before  the  Court,  and 
to  be  a  private  agreement  to  sell  the  estates  at 
twenty-five  years'  purchase,  which  the  petitioner 
in  the  present  petition  states  has,  by  agreement  be- 
tween him  and  Mr  Kennedy,  been  fixed  at  the  sum 
of  £372,983,  10s.  lOd.  sterling.  The  nett  rental 
of  the  estates,  as  agreed  to  between  the  petitioner 
and  Mr  Kennedy  for  the  purpose  of  the  present 
application,  is  not  admitted.  In  the  procedure 
antbovised  by  the  Entail  (Scotland)  Act  1882,  the 
respondent,  as  next  heir,  has  right,  by  intimating 
within  one  month  after  an  order  for  sale  that  he 
desires  the  sale  to  be  by  public  auction,  to  pre- 
vent any  sale  by  private  bargain.  No  notice  wag 
given,  either  to  the  Court  before  which  the  peti- 
tion of  9th  April  1886  was  depending  or  to  the 
respondent,  of  the  alleged  sale  by  private  bargain 
to  Hr  Kennedy.  On  26th  October  1888  the  peti- 
tion of  9th  April  1885  was  dismissed   by  the 


Junior  Lord  Ordinary,  on  the  motion  of  the  peti- 
tioner and  in  the  absence  of  the  respondent.  A 
sale  in  the  manner  and  at  the  price  proposed 
would  very  injuriously  affect  the  patrimonial 
interests  of  the  respondent  ....  The  respon- 
dent submits  that  the  petition  should  be  dis- 
missed as  incompetent,  and  that  he  should  be 
found  entitled  to  the  expenses  of  his  appearance. " 
On  the  6th  November  1888,  the  same  day  as 
Sir  Archibald  Douglas  Stewart  presented  to  the 
Court  the  second  petition  above  mentioned,  Mr 
Keniiedy  raised  an  action  against  him  concluding 
that  it  should  be  found  and  declared  "that  by  a 
holograph  letter,  dated  19th  September  1888,  by 
whioh  the  defender  offered  to  sell  the  entire  estate' 
of  Murtly,  &x>.,  to  the  pursuer,  the  said  John 
Stewart  Kennedy,  on  the  basisof  twenty-five  years' 
purchase  of  the  present  or  even  an  appraised  valua- 
tion of  the  nett  rental,  and  holograph  acceptance 
thereof  by  the  said  pursuer,  dated  Edinburgh  the 
20th  September  1888,  a  valid  contract  was  entered 
into  between  the  said  pursuer  and  the  defender 
for  the  sale  by  the  defender  to  the  said  pursuer 
of  the  estate  of  Murtly,  including  the  lands  and 
estates  of  GrantuUy,  Murtly,  Strathbraan,  and 
others,  situated  in  the  county  of  Perth,  belong- 
ing to  the  defender  as  heir  of  entail  in  possession 
thereof;  and  that  in  respect  of  the  said  contract 
the  defender  is  under  legal  obligation  to  apply  to 
our  said  Lords  for  authority  and  power  under  the 
Entail  Amendment  Acts  to  sell  and  dispone  the 
said  estate ;  and  the  defender  ought  and  should 
be  decerned  and  ordained,,  by  decree  foresaid,  to 
implement  the  said  contract,  and  forthwith  to 
present  a  summary  application  to  our  said  Lords, 
nnder  and  in  terms  of  the  Entail  Acts,  and 
specially  the  following  sections  thereof,  viz. ,  the 
4th  section  of  the  Act  of  the  11th  and  12th  of 
our  reign,  cap.  86,  the  6th  and  6th  sections  of 
the  Act  of  S8th  and  39th  of  our;  reign,  cap.  61, 
and  the  13th  section  of  the  Act  of  45th  and  46th 
of  our  reign,  cap.  63,  or  otherwise  in  terms  of 
other  sections  of  the  said  Acts,  all  as  the  said 
petition  or  application  may  be  adjusted  at  the 
sight  of  a  person  to  be  appointed  by  our  said 
Lords  in  the  process  to  follow  hereon,  for  autho- 
rity to  sell  and  dispone  the  said  lands  and  estates 
to  the  said  pursuer,  and  to  adopt  and  carry  out 
with  all  due  speed  the  procedure  prescribed  by 
the  said  Acts,  including,  if  necessary,  the  com- 
pensating of  the  next  heirs  for  obtaining  such 
authority ;  and  thereupon,  after  having  obtained 
such  authority,  to  make,  execute,  and  deliver,  at 
the  sight  of  our  Lords,  a  formal  disposition  of 
the  said  lands  and  estates  to  the  pursuer,  the 
said  John  Stewart  Kennedy,  containing  all  usual 
and  necessary  clauses,  and  to  make  and  execute 
such  other  deeds  of  conveyance,  and  other  deeds 
as  may  be  necessary  for  giving  effect  to  the  said 
Contract  of  sale,  the  defender  duly  making  pay- 
ment of  the  price  as  the  same  is  or  may  be  fixed 
in  terms  of  the  letters  above  mentioned ;  or 
otherwise,  the  defender  ought  and  should  be 
decerned  and  ordained  to  make  such  application, 
in  terms  of  said  Entail  Acts,  as  shall  entitle  him 
to  carry  out  and  implement  his  said  contract  or 
agreement  with  the  said  pursuer ;  and  failing  im- 
plement of  the  foresaid  contract,  the  defender 
ought  and  should  be  decerned  and  ordained,  by 
decree  foresaid,  to  make  payment  to  the  pursuers 
of  the  sum  of  £60,000  sterling  in  name  of 
damages." 


Digitized  by 


Google 


340 


The^Scottiah  Law  Reporter. —  Vol  XX F I 


r  Kenii'd;  r.  Slevart 
L        Feb.  8,  1889. 


The  pursuer  was  subsequently  allowed  to  amend 
his  summons,  when  he  inserted  the  following  con- 
dttsioQ —  "  Or  otherwise,  the  defenders  ought  and 
should  be  decerned  and  ordained  by  decree  fore- 
said forthwith  to  implement  the  said  contract, 
and  to  ezeoate  a  formal  disposition  of  the  said 
Unds  and  estates  by  the  defender  to  the  pursuer, 
the  said  John.  Stewart  Kennedy,  containing  all 
usual  and  necessary  clauses  as  the  same  shall  be 
adjusted  at  the  sight  of  our  said  Lords,  and  to 
make  and  to  prosecute  to  a  conclusion  an  appli- 
cation to  the  Court  {or  the  sanction  and  approval 
of  the  said  sale  and  disposition,  all  in  terms  of 
the  Acts  11  and  12  Vict.  c.  86  j  16  and  17  Vict, 
o.  91;  88  and  89  Yiot.  o.  61  ;  45  and  46  Yiot.  c. 
53,  or  any  of  them,  and  upon  the  Court  sanc- 
tioning and  approving  as  aforesaid  to  delivei  the 
said  disposition  to  the  said  pursuer. " 

The  pursuer  founded  on  the  holograph  letters 
of  I9th  and  20th  September  1888  above  quoted 
and  averred — (Cond.  12)  "The  defender  now 
declines  or  delays  to  implement  the  contract 
,  libelled,  and  to  take  the  appropriate  steps  for 
securing  the  authority  of  the  Court  to  the  fore- 
said sale,  and  in  these  circumstances  the  present 
action  is  necessary.  With  reference  to  the  state- 
ments in  answer  it  is  explained  as  follows — 
When  the  agreement  was  entered  into  the  peti- 
tion reiCerred  to  in  condesoendenoe  2  was  still 
pending  (i.e.,  the  petition  presented  in  1885J,  the 
defender  first  offered  to  proceed  with  it,  and  to 
get  the  transaction  ratified  in  that  petition.  In- 
stead, however,  of  proceeding  therewith  the  de- 
fender at  his  own  hand,  and  without  any  notice 
to  the  pursuer,  on  26th  October  enrolled  the  said 
petition,  and  obtained  an  interlocutor  dismissing 
it.  Thereafter  the  defender  presented  the  peti- 
tion referred  to  after  the  present  action  was 
raised,  and  be  did  so  not  for  the  purpose  of  en- 
abling him  to  carry  out  the  contract,  but  in  order 
to  secure  that  the  contract  should  not  be  carried 
out.  For  this  purpose  he  has  been  and  is  in 
communication  with  the  next  heir  of  entail  so  as 
to  prevent  any  sale  by  private  bargain,  or  any 
approval  of  the  sale  to  the  pursuer.  Further, 
the  next  heir  has  lodged  answers  to  the  petition 
by  the  defender,  in  which,  inl&r  alia,  he  founds 
upon  section  22  of  the  Entail  (Scotland)  Act 
1882,  which  provides  that  a  sale  under  the  pro- 
cedure adopted  by  the  defender  shall  not  be  by 
private  bargain  if  either  the  applicant  or  the 
next  heir  shall  intimate  within  one  month  after 
the  order  for  sale  that  he  desires  the  sale  to  be 
by  public  auction,  and  the  next  heir  asks  the 
Court  to  dismiss  the  petition  as  incompetent,  A 
copy  of  the  said  answers  is  produced  and  referred 
to.  The  first  iuterloontor  in  said  petition  was 
obtained  on  7th  November,  but  nothing  farther 
has  been  done  since  as  regards  the  said  petition 
by  the  defender." 

The  defender  answered —  "Admitted  that 
the  petition  referred  to  in  condescendence  2  was 
on  26th  October  1888  dismissed  on  the  motion 
of  the  petitioner,  and  without  notice  to  the  pur- 
suer, who  was  no  party  thereto.  Thereafter  the 
defender  proceeded  without  the  smallest  delay  to 
apply  to  the  Court  for  ratification  of  the  con- 
tract constituted  by  the  missives  of  sale  set  forth 
on  record  ;  on  6th  November  1888  he  accordingly 
presented  a  petition  to  the  junior  Lord  Ordinary 
for  the  purpose  of  enabling  him  to  carry  out  the 
contract  setting  forth  the  said  missives,  and  crav- 


ing ratification  thereof,  and  an  order  of  sale  of 
the  said  estates  in  terms  thereof,  and  authority 
to  execute  a  disposition  in  favour  of  the  pursuer. 
That  application  is  in  dependence  before  the  said 
Lord  Ordinary,  and  the  defender  is  willing  to 
proceed  with  it  with  all  reasonable  dispatch.  He 
has  thug  implemented  so  far  as  has  been  pos- 
sible the  terms  of  his  agreement  with  the  pur- 
suer. A  print  of  said  petition  is  produced  here- 
with. It  is  denied  that  it  was  presented  in  order 
that  the  said  contract  should  not  be  carried  ont, 
or  that  the  defender  has  been  or  is  in  oommani- 
oation  with  the  next  heir  of  entail,  so  as  to  pre- 
vent any  sale  by  private  bargain  or  any  approval 
of  the  sale  to  the  pursuer.  The  answers  to  the 
said  petition  are  referred  to.  The  pnisner's 
agento  were  made  aware  that  the  said  petitioo 
was  being  prepared,  and  that  it  had  been  lodged 
before  they  sent  the  summons  in  the  present 
action  to  the  defender's  agents  to  accept  service. 
In  these  circumstances  the  action  is  unnecessary 
or  at  all  events  premature." 

The  pursuer  pleaded — "(1)  In  respect  of  the 
letters  condescended  on,  the  pursuer  is  entitled 
to  decree  of  declarator  and  implement  as  con- 
cluded for.  (2)  Failing  implement  of  the  said 
contract  the  pursuer  is  entitled  to  damages  as 
concluded  for.  (4)  In  respect  the  defender  has 
not  presented,  and  is  not  prosecuting  any  peti- 
tion in  bona  fide  in  ordar  to  carry  ont  the  sale, 
but,  on  the  contrary,  the  only  petition  presented 
by  Ixim  being  for  the  purpose  of  securing,  if  pos- 
sible, that  the  sale  should  not  be  carried  out,  the 
defences  and  pleas  founded  on  the  said  petition 
should  be  repelled.  (6)  The  pursuer  being  en- 
titled to  have  the  authority  of  the  Court  so  far  as 
necessary  for  having  the  said  sale  carried  ont, 
obtained  in  any  competent  form,  the  decree  to 
that  effect  should  be  granted. " 

The  defender  pleaded—  "  (1)  The  action  should 
be  dismissed  in  respect  that  it  is  unnecessary,  et 
teparatim,  that  it  is  premature.  (2)  The  pur- 
suer's averments  are  irrelevant.  (8)  The  defen- 
der not  being  bound  to  implement  the  said 
missives  in  the  manner  specified  in  the 
summons,  should  be  assoilzied.  (4)  The  de- 
fender should  be  assoilzied  in  respect  that 
he  has  not  failed  to  implement  the  terms  of 
the  said  missives.  (5)  In  the  event  of  it  being 
held  that  the  said  letter  and  acceptance  import  a 
finally  concluded  obligation  on  the  defender  to 
sell  the  said  estates  and  make  oompensation  to 
the  next  heir  as  set  forth  in  the  summons,  be  is 
entitled  to  have  the  said  transaction  reduced  and 
set  aside  on  the  ground  that  it  was  obtained 
from  him  under  essential  error,  fraudulently  in- 
duced by  the  pursuer  or  histeprasentatives.  (6) 
The  defender,  not  being  liable  in  damages  to  the 
parsuer,  should  be  assoilzied  from  the  conclusion 
for  payment  of  £50,000." 

The  Lord  Ordinary  (Tbatsxb)  on  2l8t  Decem- 
ber 1888  pronounced  the  following  interlocutor : 
— "Repels  the  1st,  2nd,  and  8rd  pleas-in-Uw 
for  the  defender :  Finds,  decerns,  and  de- 
clares in  terms  of  the  declaratory  conclusiona 
of  the  summons:  Ordains  the  defender  to  im- 
plement the  contract  referred  to  in  said  con- 
clusions, and  forthwith  to  present  a  summary 
application  to  the  Court  as  concluded  for  in  the 
first  petitory  conclusion  of  the  summons,  or 
otherwise  to  make  such  application  to  the  Gonrt, 
in  terms  of  the  Entail  Acts,  as  shatl  entitle  Lim 
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to  carry  oat  and  implement  the  said  contract ; 
quoad  ultra  oontinaes  the  cauBe,  and  grants  leave 
to  reclaim.  ^ 

"  Opinion. — Had  it  not  been  for  the  oonofnd- 
ing  paragraph  of  the  defender's  letter  of  19tb 
September  1888, 1  snppose  it  is  not  open  to  doubt 
that  that  letter,  and  the  pnrsner's  letter  in  reply, 
dated  20th  September  (if  not  rednced),  wonld 
have  constituted  a  valid  and  binding  contract  of 
sale  between  the  parties  of  the  Mnrtly  estates. 
It  is  the  meaning  and  effect  of  that  paragraph, 
therefore,  which  has  to  be  considered.  The 
paragraph  is  as  follows — '  In  the  event  of  your 
acceptance  the  sale  is  made  subject  to  the 
ratification  of  the  Court.' 

"  It  is  said  by  the  defender  that  what  he  had 
in  view  when  he  conditioned  for  the  '  ratification 
of  the  Court '  was  a  proceeding  under  the  Act  of 
1882,  and  not  a  disentail  under  the  Butherfurd 
Act  and  amending  Acts.  I  hesitate  to  accept  that 
statement  on  the  evidence  referred  to  in  support 
of  it,  consisting  chiefly  of  statements  made  in 
letters  by  the  defender  to  the  pursuer,  when 
asking  that  he  might  be  relieved  of  .the  bargain 
he  had  made.  But,  however  that  may  be,  it  is 
not  so  material  to  inquire  what  the  defender 
meant  or  intended  ;  the  question  rather  is,  what 
he  said,  and  what  meaning  the  pursuer,  in 
oonsidering  the  defender's  offer,  might  fairly  put 
upon  the  language  used?  The  circumstances 
surrounding  the  transaction,  as  known  to  both 
parties,  afford  some  aid  in  the  solution  of  these 
questions.  The  parties  were  dealing  with  an 
entailed  estate,  and  knew  that  some  proceeding 
before  the  Court  was  necessary  to  enable  the  beir 
of  entail  in  possession  to  sell  the  property  to  a 
stranger.  But  what  the  precise  form  of  the 
proceeding  should  be,  and  on  what  statute 
the  application  to  the  Court  should  be  based, 
were  matters  on  which  neither  of  the  parties 
oould  be  supposed  to  have  correct  information, 
or  be  able  to  form  an  opinion.  These  were 
matters  of  detail  requiring  professional  assistance 
which  the  parties  would  leave  to  their  profes- 
nional  advisers.  But  it  needed  no  professional 
knowledge  or  skill  for  the  defender  to  make,  and 
tbe  pursuer  to  accept,  such  an  offer  as  this — I 
will  sell  you  the  entailed  estates  of  Murtly 
at  a  specified  price,  provided  the  Court  will 
pronounce  snob  an  order  As  will  enable  me 
to  cany  ont  the  sale  and  give  you  a  valid  title. 
And  that,  I  think,  is  the  offer  which  the  defender 
made  and  the  pursuer  accepted. 

"The  defender,  however,  says  that  his  offer 
was  one  dependent  on  the  '  ratification '  of  the 
Court,  and  that  the  Butherfurd  Act  and  Acts 
amending  the  same,  make  no  provision  in  terms 
for  such  a  ratification.  But  neither  does  the  Act 
of  1882;  for  while  that  Act  prescribes  (sec.  19, 
et  teq. )  certain  procedure  under  which  an  order 
for  tiie  sale  of  an  entailed  estate  may  be  ob- 
tained, it  does  not  provide  at  all  for  the  case  of 
the  Court  being  asked  to  ratify  or  approve 
of  a  sale  already  made — or  made  provisionally  on 
tbe  Court's  approval  being  obtained.  The  Court 
cannot,  under  the  Act  of  1882,  at  any  time 
or  under  any  form  of  procedure,  ratify  the  sale 
by  the  defender  to  thd~pursuer.  It  could  only 
authorise  the  estates  to  be  sold  publicly  (for  the 
next  heir  does  not  consent  to  a  private  sal^),  and 
at  that  sale  the  pursuer  might  not  be  the  success- 
ful offerer.    In  short,  the  Act  of  1882  refers  to 


and  provides  for  a  sale  yet  to  be  effected — not  to 
a  sale  already  made. 

' '  The  defender  pleads  that  this  action  is  prema- 
ture, because  he  has  presented  an  application 
under  the  Act  of  1882  asking  tbe  Court  to  ratify 
the  sale  to  the  pursuer.  I  repel  that  plea, 
because  if  I  am  right  in  the  view  I  have  taken  of 
that  statute  the  application  is  inappropriate; 
and  equally  so,  as  it  appears  from  the  answers 
lodged  to  that  application  by  the  next  heir 
of  entail,  that  he  does  not  consent  to  a  private 
sale ;  and  the  Court  could  not  authorise  anything 
but  a  public  sale  if  the  next  heir  insists  upon  it. 

"  The  defender  having  sold  the  estate  in  ques- 
tion to  the  pursuer  subject  to  the  ratification 
or  approval  of  the  Court,  he  is  bound  to  adopt  all 
proper  means  to  obtain  such  an  approval- or  rati- 
fication. By  disentailing,  or  by  obtaining  the 
consent  of  the  next  heir  to  a  private  sale  to  the 
pursuer  at  the  price  and  under  the  conditions 
already  fixed,  he  will  be  able  to  carry  through 
the  transaction  with  the  '  ratification '  of  the 
Court,  in  the  sense  in  which  (according  to  my 
view)  that  word  is  used  in  his  offer  to  the 
pursuer." 

By  section  4  of  the  Entail  Amendment  Act 
1848  (11  and  12  Tict.  cap.  36)  it  is  enacted  that 
"  it  shall  be  lawful  for  any  heir  of  entail,  being 
of  full  age  and  in  possession  of  an  entailed  estate 
in  Scotland,  with  such  and  the  like  consents  as 
by  this  Act  would  enable  him  to  disentail  such 
estate,  to  sell,,  alienate,  dispone,  charge  with 
debts  or  incumbrances,  lease  or  feu  such  estate 
in  whole  or  in  part,  and  that  unconditionally,  or 
subject  to  conditions,  restrictions,  and  limita- 
tions, according  to  the  tenor  of  such  consents, 
the  authority  of  the  Court  of  Session  being 
always  obtained  thereto  in  the  form  and  manner 
hereinafter  provided,"  iui. 

By  the  Sth  section  of  the  Act  16  and  17  Vict, 
oap.  94,  entituled  "  an  Act  to  extend  the  benefits 
of  the  Act  of  the  eleventh  and  twelfth  years  of 
Her  present  Majesty  for  the  amendment  of  the 
law  of  entail  in  Scotland,"  it  is  provided  as 
follows — "It  shall  be  lawful  for  any  heir  of 
entail  who  is  or  shall  be  in  a  position  to  sell, 
alienate,  dispone,  charge  with  debts  or  incum- 
brances, lease,  feu,  or  excamb  his  entailed  estate, 
in  whole  or  in  part,  under  the  provisions  of  the 
said  recited  Act,  to  execute  without  the  previous 
sanction  of  the  Court  a  deed  of  conveyance  or 
contract  of  excambion,  or  other  deed  for  giving 
effect  to  such  sale,  disposition,  charge,  lease,  feu, 
or  excambion,  and  to  produce  such  executed  deed 
either  along  with  an  application,  to  the  Court  for 
its  sanction  thereto,  or  at  any  time  in  the  course 
of  the  proceedings  under  such  application  when 
he  shall  think  fit  or  when  such  production  shall 
be. ordered  by  tbe  Court;  and  on  such  application 
being  presented,  and  such  consents,  if  any,  as  are 
required  by  the  said  recited  Act  being  obtained, 
containing  express  consent  to  and  approval  of 
such  deed  of  conveyance,  or  contract  of  excam- 
bion, or  other  deed  executed  as  aforesaid,  and  on 
the  Court  being  satisfied  that  the  procedure  is 
regular  and  in  conformity  with  the  provisions  of 
the  said  recited  Act  and  of  this  Act,  the  Court 
shall  pronounce  an  interlocutor  approving  of 
such  sale,  disposition,  charge,  lease,  feu,  or 
excambion,  as  the  case  may  be,  and  of  the  deed 
executed  as  aforesaid  for  carrying  the  same  into 
effect,  and  thereupon  such  deed  shall  have  the 
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same  for oe  and  effect  in  erery  respect  as  if  the 
same  had  been  made  and  exeoated  at  the  sight  of 
the  Ooort  in  terms  of  the  said  recited  Act. " 

Section  5  of  the  Entail  Amendment  Act  1875 
(38  and  39  Vict.  cap.  61),  contains  the  following 
proyisiona — "Whereas  it  is  expedient  that  sec- 
tion 3  of  the  Act  of  the  eleventh  and  twelfth 
years  of  Her  Majesty,  chapter  86,  should  be 
amended:  Be  it  enacted  as  follows — (1)  In  any 
application  to  the  Court  of  Session  for  authority 
to  disentail  an  entailed  estate  in  Scotland,  holden 
by  Tirtue  of  any  tailzie  dated  prior  to  the  first 
day  of  Aagust  1848,  the  consent  of  any  of  the 
heirs  of  entail  mentioned  in  the  recited  section 
entitled  to  succeed  to  such  estate  may  compet- 
ently be  given  after  snoh  application  has  been 
presented  to  the  Court,  and  in  the  course  of  the 
same  :  (2)  And  in  the  event  of  any  of  the  fore- 
said heirs,  except  the  nearest  heir  for  the  time, 
whether  an  heir-apparent  or  not,  entitled  to 
succeed  declining  or  refusing  to  give,  or  being 
legally  incapable  of  giving,  his  conaent,  the  Court 
may  dispense  with  such  consent  in  terms  of  the 
provisions  following. " 

Then  follow  provisions  for  ascertaining  the 
money  value  of  the  expectancy  of  such  heirs,  for 
having  the  amoant  lodged  in  bank  or  secured  over 
the  estate  for  their  behoof,  and  for  dispensing 
with  their  consents. 

Section  6  of  the  same  Act  provides — "The 
provisions  of  the  preceding  section  with  refer- 
ence to  applications  for  authority  to  disentail 
shall  apply  also  where  an  heir  of  entail  in  pos- 
session of  an  entailed  estate  in  Scotland,  holden 
by  virtue  of  any  tailzie  dated  prior  to  1st  August 
1848,  applies  for  power  to  sell,  alienate,  dispone, 
charge  with  debts  or  incumbrances,  lease  or  fen, 
or  excamb  sach  estate  in  whole  or  in  part ;  pro- 
vided always  that  nothing  contained  in  this  Act 
shall  render  it  necessary  in  any  application  with 
reference  to  an  entailed  estate  to  obtain  the 
consent  (or  the  dispensing  with  the  consent)  of 
any  heir  of  entail  whose  consent  would  not  have 
been  necessary  before  the  passing  of  this  Act." 

By  the  13th  section  of  the  Entail  Act  of  1882 
(4S  and  46  Vict.  cap.  53),  it  is  enacted  as  follows — 
"In  any  application  under  the  Entail  Acts  to 
which  the  consent  of  the  heir-apparent  or  other 
nearest  heir  is  required,  and  such  heir  .  .  . 
shall  refuse  or  fail  to  give  his  consent,  the 
Court  shall  ascertain  the  value  in  money  of  the 
expectancy  or  interest  in  the  entailed  estate  of 
such  heir  with  reference  to  such  application, 
and  shall  direct  the  sum  so  ascertained  to  be  paid 
into  bank  in  the  name  of  the  said  heir,  or  that 
proper  security  therefor  shaU  be  given  over  the 
estate,  and  shall  thereafter  dispense  with  the 
consent  of  the  said  heir  and  shall  proceed  as  if 
such  consent  had  been  obtained,  and  the  pro- 
visions of  sections  5  and  6  of  the  Entail  Amend- 
ment (Scotland)  Act  1875  shall  apply  to  the  near- 
est heir  as  well  as  to  other  heirs,  and  shall  apply 
to  all  applications  to  Which  consents  are  required, 
and  to  entails  dated  on  or  after  the  first  day  of 
August  1848  as  well  as  to  entails  dated  prior  to  that 
date."  ''Provided  that  if  the  application  isopposed 
by  any  creditor  of  such  heir  who  shall  prove  that 
prior  to  the  passing  of  this  Act  he  has  lent  money 
to  such  heir  on  the  security  of  his  right  of  succes- 
sion to  or  interest  in  the  entailed  estate,  or  by 
the  wife  or  children  of  such  heir  in  whose  favour 
he  shall  have  granted  provisions  under  the  Entail 


Acts,  the  consent  of  the  heir  shall  not  be  dis- 
pensed with  until  arrangements  have  been  made 
for  the  payment  or  security  of  the  creditor 
or  wife  or  children  to  the  satisfaction  of  the 
Court,"  4o. 

Section  19  of  the  same  Act  provides — "  It  shall 
be  lawful  for  the  heir  of  entail  in  possession  of  any 
entailed  estate,  or  where  an  entailed  estate  con- 
sists of  land  held  in  trust  for  the  purpose  of  being 
entailed  for  the  person  who  if  the  land  had  been 
entailed  would  have  been  the  heir  in  possession, 
or  for  the  tutors,  curators,  or  administrators  of 
such  heir  or  other  person,  to  apply  to  the  Court 
for  an  order  of  sale  of  the  estate,  or  part  of  it." 

Section  21  provides — "The  Court  shall  pro- 
cure a  report  as  to  the  value  of  the  estate,  and  as 
to  the  rights  and  charges  affecting  it,  and  shall, 
unless  it  appear  that  any  patrimonial  interest 
would  be  injuriously  affected  thereby,  order  the 
estate,  or  a  part  of  it,  to  be  sold  in  such  manner 
as  they  think  proper :  Provided  that  in  the  case 
of  any  such  application  by  or  on  behalf  of  a 
married  woman,  minor,  pupil,  or  other  person 
under  disability,  the  Court  shall  not  m^e  the 
order  unless  they  are  satisfied  that  it  will  be  for 
the  benefit  of  the  applicant. " 

Section  22  provides — "The  Court  shall  fix  the 
time  and  place  and  manner  of  sale,  and  may 
authorise  the  sale  of  the  estate,  or  such  part  of  it, 
in  whole  or  in  lots,  and  either  by  public  auction 
at  such  upset  price,  or  by  private  bargain  at  saoh 
price  as  the  Court  may  direct,  or  partly  by  public 
auction  and  partly  by  private  bargain,  and  if 
more  advantageous  to  the  parties,  may  direct  the 
sale  to  be  for  a  feu-dnty,  instead  of  a  prioe  to  be 
immediately  paid,  or  partly  for  a  feu-duty  and 
partly  for  a  prioe."  "Provided  that  the  sale 
shall  not  be  by  private  bargain  if  either  the 
applicant  or  the  next  heir  shall  intimate  within 
one  month  after  the  order  for  sale  that  he  desires 
the  sale  to  be  by  public  auction."  "When  the 
estate  is  sold  by  public  auction  any  creditor  or 
person  interested  other  than  the  applicant  may 
be  the  purchaser." 

The  defender  reclaimed,  and  argued — The  offer 
contained  in  the  defender's  letter  of  19th  Sep- 
tember was  made  "  subject  to  the  ratification  of 
the  Court."  The  defender  had  all  along  been 
quite  willing  to  implement  the  bargain  as  be 
understood  it,  and  the  petition  of  6th  November 
1888  had  been  presented  for  that  purpose.  He 
had  a  material  interest  to  proceed  under  the  Act 
of  1882  for  an  order  of  sale,  because  in  that  case 
he  would  still  have  the  estate  by  him  in  money, 
if  not  in  land,  and  thus  would  retain  the  benefit 
arising  from  his  chance  of  surviving  the  next  and 
only  other  heir.  He  had  also  reason  to  have  that 
Act  in  his  mind  because  of  the  previous  appli- 
cation he  had  made  under  it.  On  a  fair  oon- 
struction  of  the  concluding  words  of  the  de- 
fender's offer  they  referred  to  proceedings  for  an 
order  of  sale  under  the  Act  of  1882.  The  word 
"ratification"  was  applicable  to  proceedings 
taken  under  that  Act,  and  not  to  proceedings 
under  the  Act  of  1848,  sea  4.  Under  the  Act  of 
1848  a  sale  was  just  a  disentail  followed  by  a  sale 
by  the  heir  of  entail  as  fae-simple  proprietor. 
In  no  sense  was  there  a  "ratification"  of  the 
sale  by  the  Court  under  that  Act,  as  the  Court 
had  not  to  apply  its  mind  to  the  question  of  the 
value  of  the  estate,  but  was  bound  to  approve  <A 
the  application,  provided  the  iutereets  of  creditoiB 
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and  heirs  vere  safeguarded.  The  Aot  of  1882, 
on  the  other  hand,  implied  a  judicial  approval  of 
the  sale  after  inquiry  into  the  value  of  the  estate. 
Under  the  A.ot  of  1848  the  consents  were  antece- 
dent to  the  presenting  of  the  application,  so 
tnat  no  difficulty  could  thereafter  arise  as  to  the 
amount  of  compensation  payable.  The  pursuer's 
argument  with  regard  to  an  application  under 
the  5ch  section  of  the  1853  Aot  was  ill- 
founded.  The  defender  could  not  obtain  the 
"ratifloation"  of  the  Court  under  that  section 
unless  he  obtained  the  consent  of  the  next 
heirs  to  the  transaction  into  which  he  had 
entered,  for  the  dispensation  of  consents  con- 
tained in  the  Act  of  1876  and  1882  did  not 
apply  to  an  application  under  that  section,  as  it 
was  not  an  application  to  sell,  alienate,  or  dis- 
pone, bat  for  approval  of  a  transaction  already 
entered  into.  Section  5  of  the  Aot  of  1875  was 
also  in  express  terms  stated  to  be  an  amendment 
of  section  8  of  the  Aot  of  1848.  There  was  no 
doubt  that  the  heir  might  under  the  1882  Act 
oome  forward  and  insist  on  a  public  sale.  That 
was,  however,  just  a  difficulty  to  which  the 
agraement  was  sabjeot.  If  no  "ratification" 
were  possible  under  any  Act  the  result  would  be 
that  the  bargain  would  fall  as  involving  an  im- 
possible condition.  Further,  specific  implement 
was  impossible,  as  the  approval  of  the  Court 
oould  not  be  given  without  the  voluntary  con- 
sent of  the  next  heirs  in  the  case  of  a  completed 
transaction  stioh  as  this  was  on  the  pursuer's 
contention.  The  objection  here  taken  was  never 
raised  in  the  6a>ie  of  Merry  &  CuningJtame  v. 
Ztord  ffUugow'*  Tru$teet,  and  so  that  case  could 
not  be  cited  as  an  authority  here.  There  was  no 
case  in  which  decree  had  been  given  for  specific 
implement  where  what  was  to  be  done  was  not 
a  single  act  but  a  course  of  conduct.  This  was 
not  a  case  in  which  the  Court  would  do  anything 
more  than  find  the  defender  due  a  sum  in  name 
of  damages — Moore  v.  PaUrion,  Deo.  16,  1881,  9 
B.  337 ;  Winan$y.  Mackenzie,  June 8, 1883,  10 R. 
941 ;  Uendry  v.  MarshaU,  Feb.  27,  1878,  5  B. 
687.  The  result  of  this  bargain  might  be  grossly 
nnfair  to  the  defender,  who  might  be  entirely 
stripped  of  his  property  if  the  compensation  pay- 
able to  the  next  heir  were  fixed  at  a  high  rate. 
The  fact  that  the  pilrsaer  measured  the  damage 
for  non-implement  at  £50,000  implied  that  this 
was  a  very  imprudent  contract  on  the  defender's 
part  It  was  also  clear  that  if  the  pursuer's  con- 
stmotion  of  the  bargain  were  right  there  bad  been 
great  misunderstanding  on  the  part  of  the  de- 
fender. In  England  the  Court  wonld  not  inter- 
fere to  enforce  specific  performance  where  that 
would  either  result  in  gross  nnfaimess  to  one  of 
tbe  parties  to  a  contract,  or  where  there  would 
be  great  difficulty  in  working  out  the  contract — 
Fry  on  Specific  Ferformance,  pp.  86-87,  167  et 
Meg.  ;  Thonuu  v.  VeriTig,  1  Ke.  729 ;  Wycombe 
RaUway  Company  v.  Donnington  Boipital,  1  Ch. 
App.  268. 

The  pursuer  argued — There  were  two  reasons  : 
against  carrying  out  tbe  contract  as  the  de-  | 
fender  proposed  1.  The  Act  of  188°2  did  not  { 
contemplate  the  interposition  of  the  authority  of  , 
tbe  Court  to  a  bargain  already  made.  2.  Under  | 
tbat  Aot  the  next  heir  might  oome  in  and  defeat  ' 
the  contract  by  insisting  on  a  sale  by  public  roup, 
The  bargain  meant  no  more  than  that  the  seller  I 
undertook  to  apply  to  tbe  Court  for  ratification  of   ' 


his  offer.  Parties  need  not  have  had  in  view  any 
particular  statute  at  all.  Ko  doubt  under  section 
4  of  the  Act  of  1848  it  was  necessary  to  go  to  the 
Court  ab  ante,  whether  the  application  was  to  sell 
or  to  disentail,  but  that  was  not  so  under  section  6 
of  the  Act  of  1853,  under  which  an  already  exe- 
cuted deed  might  be  produced  for  the  sanction  of 
the  Court.  "  fiatification"  was  a  very  appro- 
priate word  in  view  of  the  Act  of  1863.  To 
"ratify"  meant  to  "approve"  or  "sanction,"  as 
defined  by  Webster,  and  these  were  the  very 
words  used  in  the  Act  of  1 853.  The  charaoteristio 
of  that  Act  was  that  it  assumed  the  bargain  made, 
and  dealt  with  it  ex  pottfaelo.  The  defender  had 
it  in  his  power  to  obtain  the  ratification  of  the 
Court  by  the  payment  of  the  amount  of  money 
necessary  to  secure  the  rights  of  creditors  and 
compensate  the  next  heir.  The  dispensation  of 
consents  introduced  by  the  Acts  of  1875  and 
1882  applied  by  the  express  provision  of  the 
latter  Aot  to  all  applications  to  which  consents 
were  required,  and  necessarily  therefore  to  an 
application  under  the  Act  of  1853.  The  defen- 
der's interests  were  amply  safeguarded  in  the 
bargain.  In  the  event  of  a  disentail,  the  value 
of  the  estate  being  calculated  at  twenty-five  years' 
purchase,  the  next  heir  would  get  £267,000,  and 
the  defender  £115,000,  which,  deducting  a  sum 
to  meet  the  widow's  jointure,  would  leave  bim 
a  vary  handsome  annuity,  larger  indeed  than 
the  rental  be  at  present  enjoyed.  It  was  there- 
fore quite  reasonable  for  the  defender  to  have 
entered  into  a  bargain  of  that  kind.  Suppose 
the  word  "ratification"  were  ambiguous,  the 
meaning  to  be  given  to  it  wonld  surely  be  that 
which  made  it  possible  to  give  effect  to  the  con- 
tract, and  not  that  which  destroyed  the  contract. 
Dubious  clauses  in  a  contract  were  to  be  read 
against  the  granter.  Where  a  contract  were  im- 
possible of  fulfilment,  the  Court  had  even  cor- 
rected it  to  the  extent  of  altering  a  term — Bell's 
Prin.  sec.  624  ;  Ersk.  Inst.  iii.  3,  87 ;  CoutU  & 
Company  v.  AUan  &  Company,  January  9,  1766, 
M.  11,519.  With  regard  to  tbe  question  of 
specific  implement,  tbe  cases  of  Paterion  and 
Winant  had  no  application  to  the  present  case. 
In  Paterton't  case  the  Court  treated  the  price  de- 
manded from  the  party  called  upon  to  implement 
the  contract  as  prohibitory,  and  yet  before  that 
party  could  implement  the  contract  he  had  to 
acquire  the  subject  for  which  the  price  was 
demanded.  In  Winani'  case  the  merits  were  not 
considered ;  the  cottars  were  not  called,  and  they 
were  the  parties  most  interested.  It  was  not  a 
sufficient  objection  against  specific  implement 
for  tbe  defender  to  say  tbat  he  had  arranged  the 
price  without  calculating  all  the  burdens,  and 
that  be  found  it  inadequate,  and  must  therefore 
be  off  with  the  bargain.  Inadequacy  of  price 
might  be  an  element  to  be  considered  in  an 
action  of  reduction.  Tbe  principle  on  which  tbe 
Scottish  Courts  proceeded  was  tbat  they  would 
not  pronounce  an  order  when  they  had  no  means 
of  giving  practical  effect  to  it.  Here  there  was 
nothing  out  of  the  way  in  what  the  defender 
would  have  to  do.  There  was  nothing  against 
specific  implement  in  the  nature  of  the  acts 
required — M'Arthur  v.  Lawson,  July  19,  1877  \ 
Maekenzie  v.  Balemo  Paper  MiU  Company,  July 
12,  1888,  10  B.  1147  ;  Fraser  on  Master  and  Ser- 
vant (8rd  ed.),  101.  In  the  case  of  Merry  it 
Cuninghame  v.  Lord  Olatgow's  Truiteet  specific 
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implement  had  been  ordered  of  acts  of  the  very 
same  nature  as  the  defender  was  here  oalled  upon 
to  perform,  the  Court  having  fonnd  Lord  Glas- 
gow under  a  legal  obligation  to  grant  the  lease. 
In  another  class  of  cases  where  the  act  required 
oould  be  done  by  some  ether  person  speciQo 
implement  would  not  be  ordered,  as  not  being 
necessary.  Here,  if  the  defender  refused  to 
authorise  a  petition  to  be  presented,  the  Court 
would  probably  allow  one  to  be  presented  in  his 
name.  The  English  oases  fonnded  on  by  the 
defender  arose  out  of  a  doctrine  of  the  Eqnity 
Courts,  which  was  a  re&nement  not  accepted  in 
Scottish  Courts.  The  Court  of  Chancery  went  a 
much  greater  length  in  reforming  contracts  than 
the  Scottish  Courts  would  do — Stewart  v.  Har- 
eourt,  December  2,  1875,  8  K.  192.  In  England 
the  Court  would  have  had  no  difficulty  in  reform- 
ing the  contract,  and  would  have  admitted  parole 
evidence  of  the  intention  of  parties.  Error  on 
the  part  of  one  of  the  parties  with  reference  to 
a  term  used  in  a  contract  was  never  recognised 
in  Scotland  as  a  ground  for  annulling  the 
contract 

At  advising — 

LoBD  Pbistdbnt — The  conclusion  of  this  sum- 
mons is  for  declarator  that  by  certain  missives  & 
valid  contract  was  entered  into  between  the  pur- 
suer and  defender  for  the  sale  by  the  defender  to 
the  pursuer  of  the  estate  of  Mnrtly,  "  inclading 
the  lands  and  estates  of  Orautully,  Murtly, 
Strathbraan,  and  others  situated  in  the  county  of 
Perth  belonging  to  the  defender  as  heir  of  entail 
in  possession  thereof,  and  that  in  respect  of  the 
said  contract  the  defender  is  under  a  legal  obli- 
gation to  apply  to  our  said  Lords  for  authority  and 
power  under  the  Entail  Amendment  Acts  to  sell 
and  dispone  said  estate. "  The  Lord  Ordinary  has 
dectrned  in  terms  of  that  declarator.  He  has 
gone  farther  and  pronounced  a  decemiture,  of 
which  I  shall  have  something  to  say  hereafter. 
But  the  question  really  at  issue  between  the  par- 
ties is  raised. completely  by  that  declaratory  con- 
olnsion.  Now,  the  missives  which  are  said  to 
oonstitute  this  contract  of  sale  are  dated  on  1 9th 
and  20th  September  of  last  year.  The  defender 
writes  in  these  terms — "Murtly  Castle, 19th  Sep- 
tember 1888 — Dear  Sir, — Having  reference  to 
my  interview  and  conversation  with  yon  and  Mr 
Glendinning  yesterday,  I  now  desire  to  say  that 
I  am  willing  to  dispose  of  the  entire  estate  of 
Murtly,  &o.,  consisting  of  about  83,000  acres, 
with  idl  the  buildings  and  appurtenances  thereto 
belonging,  and  all  the  rights,  revenues,  and 
issues  thereof  forever,  on  the  basis  of  twenty-five 
years'  purchase  of  the  present,  or  even  an  ap- 
praised valuation  of  the  nett  rental  thereof  as 
may  be  ascertained  by  an  agreed  appraisement, 
you  appointing  one  and  me  the  other,  and  if  the 
two  cannot  agree  a  third  party  to  be  chosen  by 
the  two.  Payment  to  be  made  in  cash,  unless  it 
can  be  otherwise  agreed  as  to  any  part,  and  pos- 
session to  be  given  not  later  than  the  15th  May 
1889.  This  offer  to  be  open  for  your  acceptance 
for  two  weeks  from  this  date.and  on  your  notifying 
to  me  or  to  cdy  agents  (Messrs  Dundas  &  Wilson, 
C.S.)  of  such  acceptance  on  or  before  the  expiry 
of  that  time  it  will  be  binding  on  me.  In  the 
event  of  your  acceptance  the  sale  is  made  sub- 
ject to  the  ratification  of  the  Court." 

The  answer  of  the  pursuer  is  this — "Edin- 


burgh, 20<A  September  1888— Dear  Sir  Douglas,— 
I  hereby  accept  your  offer  of  the  entire  estate  of 
Mnrtly,  &c.,  with  all  the  buildings  and  appur- 
tenances thereto  belonging,  and  all  the  rights, 
revenues,  and  issues  thereof  for  ever.as  contained 
in  your  letter  to  me  of  yesterday's  date,  and  I 
agree  to  purchase  said  estate,  &c. ,  at  twenty-five 
years'  purchase  of  the  present  nett  rental  there- 
of, and  that  on  the  conditions  set  forth  in  your 
said  letter,  a  copy  of  which  is  annexed  here- 
to." 

The  defender  shortly  thereafter  was  desirous 
of  repudiating  this  bargain,  but  the  pursuer  de- 
clined to  accede  to  the  proposal,  and  brought 
this  action  for  the  purpose  of  enforcing  it.  I 
see  that  on  the  same  date  on  which  the  principal 
summons  was  signeted  the  defender  presented  a 
petition  to  the  Lord  Ordinary  apparently  for  the 
purpose  of  carrying  out  bis  obligation  in  terms 
of  the  conclusion  of  the  summons.  The  date  is  in 
both  cases  6th  November  1888.  Now,  that  was 
a  petition  presented  under  the  authority  of  cer- 
tain sections  of  the  Entail  Act  of  1882,  beginning 
with  the  19th  section,  which  confers  a  new  power 
entirely  upon  heirs  of  entail  to  convert  the  en- 
tailed land  into  entailed  money,  and  the  condi- 
tions prescribed  as  applicable  to  the  exercise  of 
that  power  are  somewhat  peculiar,  and  require  a 
very  strict  attention.  The  I9th  section  provides 
that  "it  shall  be  lawful  for  the  heir  of  entail  in 
possession  of  any  entailed  estate,  or  where  an 
entailed  estate  consists  of  land  hdd  in  trust  for 
the  purpose  of  being  entailed  for  the  person, 
who,  if  the  land  bad  been  entailed,  would  have 
been  the  heir  in  possession,  or  for  the  tutors, 
curators,  or  administrators  of  such  heir  or  other 
person  to  apply  to  the  Court  for  an  order  of  sale 
of  the  estate,  or  part  of  it." 

The  2lBt  section  provides  that  "the  Court 
shall  procure  a  report  as  to  the  value  of  the 
estate,  and  as  to  the  rights  and  charges  affecting 
it,  and  shall,  unless  it  appear  that  any  patri- 
monial interest  would  be  injuriously  affected 
thereby,  order  the  estate,  or  a  part  of  it,  to  be 
sold  in  snoh  manner  as  they  think  proper : 
Provided  that  in  the  case  of  any  such  applica- 
tion by  or  on  behalf  of  a  married  woman,  minor, 
pupil,  or  other  person  under  disability,  the 
Court  shall  not  make  the  order  unless  they  are 
Batisfled  that  it  shall  be  for  the  benefit  of  the 
applicant, " 

Then  by  the  22nd  section  it  is  provided  that 
"  the  Court  shall  fix  the  time  and  place  and 
manner  of  sale,  imd  may  authorise  the  sale  of 
the  estate,  or  such  part  of  it,  in  whole  or  in  lota, 
and  either  by  public  auction  at  such  upset  price 
or  by  private  bargain  at  such  price  as  the  Court 
may  direct,  or  partly  by  public  auction  and 
partly  by  private  bargain,  and  if  niore  advan- 
tageous to  the  parties,  may  direct  the  sale  to  be 
for  a  feu-duty  instead  of  a  price  to  be  immediately 
paid,  or  partly  for  a  feu-duty  and  partly  for  a 
price:  Provided  that  the  sale  shall  not  be  by 
private  bargain  if  either  the  applicant  or  the  next 
heir  shall  intimate  within  one  month  after  the 
order  for  sale  that  he  desires  the  sale  to  be  by 
public  auction." 

Upon  the  recital  of  this  statute  and  of 
the  missives  which  passed  between  the  parties, 
what  the  defender  prayed  the  Court  to  do  was 
this,  to  ratify  and  confirm  the  contract  consti- 
tuted by  the  missives  of  sale  set  forth  in  the  peti- 
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tioD,  and  to  grant  an  order  of  sale  of  said  estate 
at  the  said  price  of  £372,982,  10s.  lOd.,  which  is 
the  rental  of  the  estate  at  twenty-five  years' 
purchase  in  terms  of  the  said  missives.  This 
petition  was  presented  apparently  for  the  pur- 
pose of  carrying  oat  that  olaase  in  the  missiTes 
which  is  the  conolnding  olanae  of  the  defender's 
letter  of  19th  September — "In  the  event  of  your 
aooeptanoe  the  sale  is  made  snbjeot  to  the  ratifi- 
cation of  the  Coort."  Kow,  it  appears  to  me 
that  the  prooednre  taken  by  the  defender  under 
th^  Act  of  1882  is  not  a  proceeding  for  the  pur- 
pose of  obtaining  the  ratification  of  a  sale  al- 
ready made,  except  in  so  far  as  that  professes  to 
be  done  by  the  terms  of  the  prayer,  because  with 
reference  to  the  sections  of  the  statutes  which 
are  quoted  in  the  petition  it  is  very  plain  that 
the  Oourt  could  not  ratify  in  any  sense  of  the 
word  a  sale  already  completed.  And  accordingly 
the  next  heir  of  entail  appeared  in  answer  to  this 
petition,  and  he  stated  in  the  first  place  that  the 
petition  was  incompetent,  that  it  was  not  in  con- 
formity with  or  warranted  by  any  of  the  Entail 
Statateg.  And  he  said  farther,  that  a  sale  in  the 
manner  and  at  the  price  proposed  would  very 
injuriously  affect  the  patrimonial  interests  of  the 
heir,  which,  I  think,  in  other  words  means  as 
plainly  as  if  he  had  used  those  other  words — "I 
will  object  to  a  private  sale. "  In  these  circum- 
stances it  must  be  perfectly  obvious,  I  think,  that 
that  petition  is  an  extremely  incompetent  proceed- 
ing. It  is  clearly  not  competent,  because  the 
prayer  of  the  petition  is  not  only  unwarranted  by 
the  clause  of  the  statute,  but  is  in  direct  contradic- 
tion with  the  provisions  of  the  statute ;  and  in 
the  second  place,  because  the  petitioner  has  not 
obtained,  and  apparently  never  will  obtain,  the 
consent  of  the  next  heir  to  a  private  sale  at  the 
price  fixed  by  the  missives.  Therefore  it  comes  to 
be  considered  what  the  defender  is  bound  to  do 
in  execution  of  his  contract  of  sale — what  he  is 
bound  to  do  for  the  purpose  of  obtaining  the 
Oourt's  ratification  of  that  sale. 

I  think  there  are  means  under  the  Entail  Acts 
of  obtaining  such  a  ratification  of  this  concluded 
sale,  not  under  the  clauses  referred  to  in  the 
petition  and  founded  on  by  the  defender,  but 
upon  other  clauses,  and  particularly  under  the 
authority  granted  by  the  Act  of  18d8.  The  first 
section  of  any  statute  authorising  a  sale  of 
entailed  estates  is  the  4th  section  of  the  Act  of 
1848,  the  original  Entail  Amendment  Act.  It 
contains  power  to  any  heir  of  entail  who  waa  in 
the  same  position  as  an  heir  of  entail  who  could 
disentail  the  estate,  to  sell  the  estate  with  the 
same  consents  and  snbjeot  to  the  same  conditions 
as  he  required  to  have  under  the  clauses  which 
enabled  him  to  disentail.  But  the  Act  of  1 8S3 
introduces  an  amendment  upon  that  4th  section. 
It  is  the  16th  and  17th  Yiot.  c.  94,  and  it  is 
entitled  "An  Act  to  extend  the  benefits  of  the 
Act  of  11th  and  12th  years  of  Her,  present 
Majeaty  for  the  amendment  of  the  law  of  Entail 
in  Scotland."  It  provides  by  section  6  that  "it 
shall  be  lawful  for  any  heir  of  entail  who  is  or 
shall  be  in  a  position  to  sell,  alienate,  dispone, 
charge  with  debts  or  incumbrances,  lease,  fee, 
or  exoamb  his  entailed  estate,  in  whelt;  or  in 
part,  under  the  provisions  of  the  said  recited 
Act,  to  execute  without  the  previous  sanction  of 
the  Conrt  a  deed  of  conveyance  or  contract  of 
exoambion,  or  other  deed  for  giving  effect  to  such 


sale,  disposition,  charge,  lease,  fen,  or  exoam- 
bion ;  and  to  produce  such  executed  deed  either 
along  with  an  application  to  the  Oourt  for  its 
sanction  thereto,  or  at  any  time  in  the  course  of 
the  proceedings  under  suob  application  when  he 
shall  think  fit,  or  when  such  production  shall  be 
ordered  by  the  Court ;  and  on  such  application 
being  presented,  and  such  consents,  if  any,  as  are 
required  by  the  said  recited  Acts  being  obtained, 
containing  express  consent  to  and  approval  of 
such  deed  of  conveyance  or  contract  of  excam- 
bion,  or  other  deed  executed  as  aforesaid,  the 
Oourt  shall  pronounce  an  interlocutor  approving 
of  such  sale,  disposition,  charge,  lease,  fen,  or 
exoambion,  as  the  case  may  be,  and  of  the  deed 
executed  as  aforesaid  for  carrying  the  same  into 
effect,  an^  thereupon  such  deed  shall  have  the 
same  force  and  effect  in  every  respect  as  if  the 
same  had  been  made  and  executed  at  the  sight  of 
the  Oourt  in  terms  of  the  said  recited  Act." 

The  peculiarities  introduced  by  this  Statute 
of  186.S  are  these — that  an  heir  of  entail  is 
entitled  to  come  to  the  Conrt  after  having  made 
a  contract  of  sale  at  a  specified  price,  and  to 
lay  before  the  Oourt  the  disposition  which  he 
proposes  to  execute  giving  effect  to  such  sale, 
and  if  the  Oourt  are  satisfied  that  due  provision 
has  been  made  for  the  interests  of  heirs  of  entail 
and  creditors,  then  it  is  imperative  upon  the 
Court  to  approve  of  the  sale.  The  words  are, 
"the  Conrt  shall  pronounce  an  interlocutor 
approving  of  such  sale."  But  no  doubt  under 
this  clause  the  Oourt  must  be  satisfied  that  the 
proper  consents  have  been  given  by  the  heirs  of 
entail  interested,  and  also  that  all  the  burdens  upon 
the  estate  have  been  duly  provided  for.  Kow,  if 
there  had  been  no  subsequent  statutes,  of  course 
the  defender  here  could  not  have  proceeded  with 
the  petition  under  that  statute  without  the  con- 
sent of  the  next  heir  of  entail,  the  only  existing 
heir  of  entail,  as  it  happens  in  this  case,  and  he 
must  have  obtained  his  consent  to  the  application 
and  to  the  proposed  deed  of  conveyance.  But 
then  there  are  other  sections  which  require  to  be 
attended  to  before  we  arrive  at  the  full  effect, 
as  the  law  now  stands,  of  a  petition  preBent«d 
under  this  Act  of  1858.  In  the  first  place  by  the 
Act  of  1875  (38  and  39  Vict.  c.  61)  there  is  a  very 
important  provision  in  the  5th  section — "(1)  In 
anyapplication  to  theOourtof  Session  for  authority 
to  disentail  an  entailed  estate  in  Scotland,  holden 
by  virtue  of  any  tailzie  dated  prior  to  the  1st  day 
of  August  1848,  the  consent  of  any  of  the  heirs 
of  entail  mentioned  in  the  recited  section  entitled 
to  succeed  to  such  estate  may  be  competently 
given  after  such  application  has  been  presented  to 
the  Oourt,  and  in  the  course  of  the  same.  (2)  In 
the  event  of  any  of  the  foresaid  heirs,  except  the 
nearest  for  the  time,  whether  an  heir-apparent  or 
not,  entitled  to  succeed,  declining,  or  refusing  to 
give  or  being  legally  incapable  of  giving  his 
consent,  the  Court  may  dispense  with  such  con- 
sent, in  terms  of  the  provisions  following." 

Then  there  follows  a  provision  for  ascertain- 
ing the  money  value  of  the  expectancy  of  such 
heirs,  and  upon  such  money  value  being  ascer- 
tained the  Court  shall  direct  the  amount  to  be 
lodged  in  bank  for  the  benefit  of  the  heirs 
whose  consents  would  have  been  required  under 
the  previoas  Act ;  and  then  they  shall  dis- 
pense with  the  couBent  of  such  heirs.  Now, 
under  the  statute  there  still  remains  the  necessity 
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for  the  oonMnt  of  the  nearest  heir,  and  this  sec- 
tion is  also  confined  to  the  case  of  disentail  only, 
and  further  it  is  confined  to  the  case  of  tailzies 
executed  before  1848.  Bnt  the  immediately  fol- 
lowing section  of  the  same  Act  introdnced  another 
provision  in  these  terms: — "The  provisions  of 
the  preceding  section  with  reference  to  applica- 
tion for  anthority  to  disentail  shall  apply  also 
where  an  heir  of  entail  in  possession  of  an  en- 
tailed estate  in  Scotland,  holden  by  virtne  of  any 
tailzie  dated  prior  to  1st  August  1818,  applies  for 
power  to  sell,  alienate,  dispone,  charge  with 
debts  or  incumbrances,  lease  or  feu,  or  excamb 
such  estate  in  whole  or  in  part :  Provided  always 
that  nothing  contained  in  this  Act  shall  render  it 
necessary  in  any  application  with  reference  to  an 
entailed  estate  to  obtain  the  consent  (or  the  dis- 
pensing with  the  consent)  of  any  heir  of  entail 
whose  consent  would  not  have  been  necessary 
before  the  passing  of  this  Act," 

Kow  that  makes  the  provision  of  the  Act  of 
1875— the  6th  section  of  the  Act  of  1875— applic- 
able to  cases  of  application  to  sell  as  well  as  to 
disentail.  And  lastly,  we  come  to  the  13th  sec- 
tion of  the  Act  of  1882,  which  introduced  still 
further  innovations.  The  13th  section  of  the 
Act  of  1882  is  an  amendment  of  the  previous  Act 
in  those  particulars,  and  is  not  in  any  way  con- 
nected with  the  clauses  of  that  Act  of  1882  which 
I  have  already  read,  for  the  purpose  of  enabling 
an  heir  of  entail  to  convert  an  entailed  estate 
from  land  into  money.  There  is  no  connection 
between  those  two  parts  of  the  statute  at  alL 
Tliis  IStb  section  has  reference  entirely  to  appli- 
cations authorised  by  the  previous  statute,  where- 
as the  19th  and  following  sections  introdnced  a 
new  form  of  application  for  a  new  purpose. 
The  13th  section  was  this — "In  any  applica- 
tion under  the  Entail  Acts,  to  which  the  con- 
sent of  the  heir-apparent  or  other  nearest  heir  is 
required,  and  such  heir  or  the  curator  ad  litem 
appointed  to  him  in  the  terms  of  this  Act  shall 
refuse  or  fail  to  give  his  consent,  the  Court  shall 
ascertain  the  value  in  money  of  the  expectancy  or 
interest  in  the  entailed  estate  of  such  heir,  with 
reference  to  such  application,  and  shall  direct 
the  sum  so  ascertained  to  be  paid  into  bank  in 
name  of  the  said  heir,  and  shall  proceed  as  if 
such  consent  had  been  obtained,  and  the  pro- 
visions of  section  S  and  6  of  the  Entail  Amend- 
ment (Scotland)  Act  1875  shall  apply  to  the 
nearest  heir  as  well  as  to  other  heirs,  and  shall 
apply  to  all  applications  to  which  consents  are 
required,  and  to  entails  dated  on  or  after  the  1st 
day  of  August  1848,  as  well  as  to  entails  dated 
prior  to  that  date." 

This  is  a  very  comprehensive  section.  It 
dispenses  with  idl  consents  whatever,  and  in 
place  of  consent  introduces  a  rule  of  buying  off 
those  whose  consents  were  previously  required, 
including  the  next  heir  as  well  as  more  remote 
heirs ;  and  it  makes  the  provisions  of  the  Act  of 
1876  applicable  to  all  applications  to  which  con- 
sents are  required,  and  to  all  entails  whatever,  no 
matter  what  their  date  may  be.  What  is  the 
result?  It  comes  to  this,  that  under  the  Act 
of  18.58,  as  amended  by  these  subsequent  Acts, 
an  heir  of  entail  in  possession  is  entitled  to  come 
to  the  Court  nnd  state  to  the  Court  that  he  has 
sold  the  entailed  estate,  and  to  produce  a  dis- 
position for  the  purpose  of  giving  effect  to  that 
sale.     He  requires  no  consents  to  enable  bim  to 


do  so,  bat  the  Oonrt  of  ooane  still  require  to  MO 
that  the  expectancy  of  the  succeeding  heiz  or 
heirs  of  entail  is  valued  and  money  aecnred,  and 
the  burdens  on  the  estate  duly  provided  for 
before  they  will  sanction  and  approve  of  the  sale 
already  made.  But  if  they  are  satisfied  upon 
these  two  points  that  the  expectancies  are  dnly 
valued  and  provided  for,  and  that  the  burdens 
upon  the  estate  are  all  provided  for,  then  it  is 
imperative  upon  the  Court  to  sanction  the  sale, 
and  the  sale  shall  have  the  same  effect,  as  the  Act 
of  1853  provides  "it  shall  have  the  same  force 
and  effect  as  if  the  same  had  been  executed  at 
the  sight  of  the  Court  in  terms  of  the  said  recited 
Act. "  Now,  it  appears  to  me  that  when  an  heir 
of  entail  hascarrieid  through  an  application  under 
the  Act  of  1853  in  the  manner  which  I  have  now 
detailed  he  has  obtained  the  ratification  of  the 
Oonrt  to  a  sale  already  made,  and  thus  has  ful- 
filled the  very  words  of  that  elirase  in  the  missives 
which  provided  that  the  sale  shall  be  ratified  by 
the  Court. 

I  am  therefore  of  opinion  that  it  is  the  duty 
and  obligation  of  the  defender  in  this  case  to 
apply  to  the  Court  under  the  statutes  which  I 
have  thus  enumerated  ;  that  he  is  bound  to  pro- 
duce to  the  Court  a  disposition  of  the  estate  in 
terms  of  the  missives,  and  to  pray  the  Conrt  to 
approve  of  that,  and  to  give  it  their  sanction — 
that  that  is  the  only  way  in  which  he  can  fulfil 
the  obligation  imposed  upon  bim  by  the  oontract 
with  the  pursuer  into  which  be  entered  in  the 
month  of  September  last.  Therefore,  while 
agreeing  with  the  Lord  Ordinary  to  decern  in 
terms  of  the  declaratory  conclusions  of  the  sum- 
mons, it  rather  appears  to  me  that  the  next  step 
to  be  taken  is  to  have  a  disposition  of  the  estate 
executed  by  the  defender  in  favour  of  the  pur- 
suer, and  I  think  we  should  take  the  oonrse 
which  we  did  in  the  B!arl  of  Olatgoa't  ease,  and 
appoint  that  disposition  to  be  prepared  at  the 
sight  of  the  Court  by  some  conveyanoer  to  whom 
we  may  remit  for  the  pnrpoae.  And  when  that 
disposition  comes  before  us  we  can  then  decern 
further  in  terms  of  the  petitory  oonclnsiona  of 
the  summons  as  to  the  presenting  by  the  defender 
of  the  requisite  application  to  the  Conrt  for 
carrying  that  sale  into  effect. 

Lord  Hubs — The  main  question  we  have  now 
to  decide,  dealing  with  the  reelaiming-note  from 
the  Lord  Ordinary's  interlocntor,  is,  what  is  the 
meaning  of  that  passage  in  Sir  Douglas  Stewart'* 
letter  in  which  be  says — "In  the  event  of  yonr 
acceptance  the  sale  is  made  subject  to  the  ratifi- 
cation of  the  Conrt."  It  is  contended  by  the 
defender  that  this  is  to  be  done  by  means  of  m 
petition  which  I  understand  he  presented  under 
the  Act  of  1882.  But  I  think  we  must  take  it  that 
the  ordinary  meaning  of  the  words  "ratification  of 
the  Court,"  and  what  must  have  been  in  theniinda 
of  the  parties,  was  that  they  should  apply  to  the 
Court  to  get  under  some  of  the  Acts  of  Parliament 
applicable  to  entails,  by  which  the  Court  had 
power  given  to  them  to  sanction  such  a  step  as 
that  which  was  proponed  when  the  offer  was 
made  and  accepted.  Now,  I  quite  agree  with 
your  Lordship  that  the  only  Act  of  Parliament 
which  appears  to  point  at  proceedings  of  the 
nature  which  would  come  up  to  the  expression 
■ '  ratification  of  the  Oonrt"  are  proceedings  taken 
uuder  the  Act  of  1863,  dealing  with  the  ease 
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where  an  heir  of  entail  is  anthorised  to  sell  an 
estate  and  make  a  disposition  of  it,  and  then  oome 
to  the  donrt  for  ratification,  I  understand  yonr 
Iiordship's  opinion  to  be  that  that  is  the  conrse 
which  the  heir  of  entail  ought  to  take,  and  I 
conoar  in  yonr  Lordship's  view.  Yonr  Lordship 
has  made  a  clear  exposition  of  the  statntes,  and  I 
concur  in  the  conrse  which  your  Lordship  sug- 
gests should  be  adopted. 

LoBD  Shuto — I  conoar  with  Lord  Mure  in 
thinking  that  the  only  question  to  be  deter- 
mined in  this  case  is  in  regard  to  the  meaning  of 
the  words — "  In  the  event  of  yonr  acceptance  the 
sale  is  made  subject  to  the  ratification  of  the 
Oourt,"  and  I  think  in  determining  the  meaning 
of  these  words  we  must  have  regard  to  what  the 
purchaser  was  entitled  to  take  to  be  their  mean- 
ing. It  is  not  a  question  entirely  of  what  was 
in  the  mind  of  the  seller  when  these  words  were 
need,  but  the  question  is,  how  was  the  purchaser 
entitled  to  read  these  words  when  he  gave  a 
written  aooeptanoe  of  the  offer  ?  Now,  I  think 
the  word  "ratification,"  as  used  here,  simply 
means  confirmation  or  approval.  Both  parties 
knew  the  estate  was  entailed,  and  of  course  be- 
fore the  Court  can  either  confirm  or  approve 
of  the  sale  of  an  entailed  estate,  it  must  be  shown 
to  the  satisfaction  of  the  Court  that  the  interests 
of  the  heirs  of  entail  entitled  to  compensation 
have  been  protected,  and  that  creditors  who  may 
have  claims  against  the  estate  have  also  had  their 
debts  provided  for.  It  is  essential  that  in  every 
proceeding  by  which  there  is  to  be  a  dealing 
with  an  entailed  estate  it  shall  be  under  the 
statutes  sabject  to  the  approval  of  the  Court. 
Now,  looking  at  the  contract  in  that  aspect  of  it, 
and  without  going  over  the  various  provisions  of 
the  statutes  to  which  your  JiOrdship  has  referred, 
it  is  quite  plain  that  on  the  one  hand  there  is  a 
mode  of  proceeding  by  which  the  seller  of  this 
estate  is  in  a  position  of  exercising  a  right  to  get 
the  approval  or  confirmation  of  the  Court.  He 
may,  nnder  the  section  of  the  Act  of  1853,  to 
which  yonr  Lordship  referred,  execute  a  deed  of 
conveyance,  he  may  present  it  to  the  Court,  and 
ask  for  the  confirmation  or  approval  of  it,  and 
the  Oourt,  if  satisfied  that  the  interest  of  the 
heirs  of  entail  and  creditors  have  been  provided 
for,  will  grant  approval  accordingly.  There  would 
have  been  a  block  in  the  way  of  a  proceeding  of 
that  kind  if  this  contract  had  been  entered  into 
in  18.93  or  immediately  afterwards,  because  the 
next  heirs  of  entail  who  had  a  material  interest 
mieht  then  have  refused  their  consent.  Bat  in 
1875  there  was  a  statute  passed  which  enabled 
the  heir  in  possession  to  compel  the  consents  of 
the  second  and  third  heirs  next  entitled  to  suc- 
ceed, and  under  the  Act  of  1882  the  heir  in  pos- 
session can  equally  compel  the  next  heir  to  him- 
self to  give  his  consent.  It  is  important  to 
observe  that  such  next  heir  is  not  entitled  to 
enforce  such  a  payment  for  his  interest  as  shall 
amount  to  a  prohibitory  price  for  it,  for  the 
statute  contains  provisions  declaring  that  a  reluc- 
tant heir  may  be  compelled  to  give  his  consent 
upon  reasonable  terms.  If  the  consent  be  re- 
fused the  Court  are  in  a  position  to  make  such 
inqniry  as  will  enable  them  to  ascertain  the  true 
valne  of  the  heir's  consent,  which  being  ascer- 
tained, the  value  of  it  is  fixed,  the  money  is  con- 
signed, and  the  Court  has  thereupon  power  to 


dispense  with  the  consent  altogether.  And  sa  it 
is  qoite  clear  that  in  that  view  of  the  case  there 
is  no  difficulty  whatever  in  this  contract  being 
carried  out  to  the  very  letter  of  it  according  to 
the  view  which  I  think  any  buyer  of  this  estate 
upon  that  letter  was  entitled  to  entertain. 

The  proposal  that  is  made  in  defence  to  this 
action  is — not  to  adopt  a  proceeding  under  the 
Entail  Acts  which  will  secure  the  end  which  the 
seller  of  the  estate  became  bound  to  secure  if  he 
could — the  proposal  is  to  present  an  application 
to  the  Court  in  such  a  form  that  the  approval  of 
the  Court  cannot  be  obtained.  The  proposal  is, 
as  I  understand,  to  apply  to  the  Court  for  autho- 
rity to  have  the  estate  sold  at  the  price  agreed  on 
to  the  present  pursuer  for  the  purpose  of  substi- 
tuting entailed  money  in  room  of  the  estate. 
Bat  one  condition  of  carrying  out  a  proposal  of 
that  kind  is  that  you  must  carry  the  next  heir 
with  you  in  some  respects,  and  if  he  ref  ases  to 
give  bis  consent  to  the  arrangement  he  can  block 
the  proceedings  entirely.  Your  Lordship  has 
read  the  section  which  provides  that  in  an  appli- 
cation of  that  kind  to  convert  an  entailed  estate 
into  entailed  money,  the  next  heir  has  nothing 
to  do  but  appear  and  say,  "  I  object  to  a  private 
sale,  and  insist  on  a  sale  by  auction,"  In  this 
way  he  can  absolutely  prevent  a  private  sale. 
And  if  he  takes  up  that  position,  what  is  the 
effect  upon  a  bargain  of  this  kind?  Why,  it  de- 
stroys the  bargain,  because  it  is  a  sale  by  private 
bargain,  and  if  a  public  sale  were  ordered,  Mr 
Kennedy  would  have  to  appear  in  the  market  as 
a  competitor  with  any  others  who  might  come 
forward  for  the  estate.  In  point  of  fact,  as  I 
read  the  answers  which  Mr  Fothringfaam,  the 
next  heir,  has  lodged  in  the  application  by  Sir 
Douglas  Stewart,  in  which  he  says  be.declined  to 
consent  to  a  sale  "in  the  manner  proposed,"  I 
understand  be  means  that  if  a  sale  were  to  take 
place  under  that  petition,  he  would  insist  that  it 
should  be  a  sale  by  public  auction. 

Now,  I  think  in  that  aspect  of  the  case  the 
question  is  quite  simple.  On  the  one  hand  the 
seller,  who  has  stipulated  for  a  ratification  or  ap- 
proval of  the  sale,  proposes  to  adopt  a  proceed- 
ing under  the  Kntail  Acts  nnder  which  he  cannot 
obtain  the  approval  of  the  Court,  because  the 
next  heir,  having  the  power  under  the  statute  to 
do  so,  has  interposed  a  block  which  will  abso- 
lutely prevent  that.  On  the  other  hand,  the  seller 
has  it  in  his  power  to  carry  out  the  sale  by  taking 
a  proceeding,  not  for  selliog  this  estate  with  a 
view  to  substituting  entailed  money,  but  for  sel- 
ling the  estate  so  that  he  shall  himself  get  the 
reversion  of  the  price.  He  can  have  the  interest 
of  the  next  heir  valued,  and  so  he  can  carry  out 
his  contract  of  sale  in  that  way.  I  am  clearly  of 
opinion  that  upon  the  question  of  construction 
of  this  contract  and  obligation  the  defender  is 
bound  to  adopt  a  proceeding  which  will  enable 
him  to  fulfil  the  contract,  which  it  is  clear  he 
can  fulfil,  the  matter  being  absolutely  within  his 
power,  and  .that  it  is  no  implement  of  that  con- 
tract to  offer  to  take  proceedings  of  another 
nature  which  a  third  party  has  power  to  frus- 
trate, and  with  reference  to  which  in  this  parti- 
cular case  the  next  heir  of  entail  intimates  that 
he  will  exercise  his  power,  and  so  frustrate  and 
prevent  the  sale  being  carried  out  I  am 
therefore  of  opinion  with  your  Lordships  that, 
following  out  the  proceedings  which  are  authe- 
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rised  by  the  Statute  of  1853  and  snbseqaent  Acts, 
the  defender  shonld  be  ordained  to  ezeonte  a 
deed  aa  yonr  Iiordship  proposes,  and  that  the 
terms  of  this  deed  in  the  meantime  should  be 
adjusted  by  a  man  of  business. 

It  is  right  to  notice  that  when  the  point  as  to 
the  mode  of  working  out  the  different  stages  of 
the  case  with  the  materials  for  so  doiag  was 
argued  before  the  I/ord  Ordinary  when  the  case 
was  before  him,  the  coDclusions  of  the  summons 
did  not  describe  the  proper  course  to  be  adopted, 
but  there  has  been  an  amendment  made  on  the 
oonclnsions  to  the  eifect  that  the  defender  should 
be  decerned  and  ordained  to  execute  a  disposi- 
tion of  the  estate,  and  thereafter  to  take  and  fol- 
low out  proceedings  to  haya  the  sale  tmd  disposi- 
tion approved  of,  and  I  think  that  alternative 
oonolusion  enables  the  Court  to  deal  practically 
with  the  case  as  your  Lordship  proposes. 

LoBD  AsAX — In  my  opinion  If  this  had  not 
been  an  entailed  estate  and  missiTea  in  the  terms 
of  the  offer  and  acceptance  had  been  exchanged, 
ia  that  case  there  would  have  been  a  completed 
contract  of  sale,  and  that  would  be  all  that  was 
required.  But  this  was  an  entailed  estate,  and 
therefore  such  a  contract  of  sale  could  not  be 
carried  out  without  the  use  of  statutory  words, 
the  "approval"  or,  as  it  is  sometimes  called,  the 
"  sanction"  of  the  Court,  because  an  application 
must  be  presented  to  the  Court  to  obtain  approval 
in  respect  of  the  interests  of  the  heirs  of  entail 
and  creditors  upon  the  estate.  Therefore  we 
find  that  the  concluding  words  of  the  offer  here 
are — "In  the  event  of  your  acceptance  the  sale 
is  made  subject  to  the  ratification  of  the  Court." 
As  I  read  that,  .it  means  this — subject  to  the 
sanction  or  approval  of  the  Oonrt.  I  think 
that  is  the  only  sensible  meaning  that  can  be 
given  to  the  word  ratification  there.  Well,  then, 
if  that  be  so,  so  far  as  I  am  aware  or  know,  there 
is  only  one  way  in  which  the  approval  or  sanction 
or  ratification  of  the  Court  can  be  obtained,  and 
that  is  by  a  proceeding  under  the  5th  section  of 
the  Act  of  1853,  because  that  gives  authority  to 
the  heir  of  entail  to  execute  and  produce,  either 
during  or  before  he  presents  an  application,  a 
disposition  of  the  estate.  Kow,  it  is  quite  true, 
as  Lord  Shand  pointed  out,  that  if  the  entail 
legislation  had  stopped  with  the  Act  of  1863  this 
sale  could  not  have  been  carried  out,  and  the 
sanction  or  approval  or  ratification  of  the  Court 
could  not  have  been  obtained,  because  at  that 
date  the  consent  of  the  heir  or  heirs  of  entail 
was  requisite  and  there  would  have  been  a  bar, 
just  as  there  is  a  bar  to  any  other  proceedings 
under  the  Act  of  1882  here,  because  the  consent 
in  this  case  clearly  would  not  have  been  given. 
But  then  have  come  the  subsequent  Entail  Sta- 
tutes, which  I  think  it  would  be  a  waste  of  time, 
after  your  Lordship's  exposition  of  them,  to  go 
over  again ;  but  the  result  of  them  is  just  this — 
that  under  the  Act  of  1882  there  is  a  means  by 
which  the  consent  of  the  heir  of  entail,  which  was 
necessary  under  the  Act  of  18.53,  may  be  dispensed 
with  by  ascertaining  the  money  value  of  his 
expectancy  or  interest  in  the  entailed  estate. 
That  is  entirely  a  matter  which  can  be  done,  and 
done  as  a  matter  of  certainty.  The  Court,  if  it 
be  done,  cannot  say  anything  against  the  sale  ; 
it  must  just  give  its  sanction  and  approval  of  the 
sale  if  all  the  statutory  formaUties  are  carried 


out  There  is  no  difBonlty  here,  it  appears  to  me, 
therefore  in  Sir  Douglas  Stewart  doing  what  he 
is  boimd  to  do,  I  think,  by  the  offer  and  aooept- 
uioe,  viz.,  in  the  first  place,  to  execute  a  disposi- 
tion of  this  entailed  estate,  and  after  having  done 
that  to  proceed  under  the  5th  section  of- the  Aot  of 
1858  and  the  subsequent  Entailed  Statutes,  and 
get  the  sanction  and  approval  of  the  Court,  which 
will  follow  as  a  matter  of  course  if  the  statutory 
requisites  are  all  attended  to.  Therefoi«  I  agree 
with  your  Lordship  that  the  first  thing  is  to 
ordain  Sir  Doaglas  Stewart  to  execute  a  disposi- 
tion of  this  estate. 

The  Court  adhered  to  the  interlocutor  of  the 
Lord  Ordinary  in  so  far  as  it  repelled  the  first, 
second,  and  third  pleas-in-law  for  the  defender, 
and  found,  decerned,  and  declared  in  terms  of 
the  declaratory  conclusions  of  the  summons: 
Q;uoad  ultra  recalled  the  interlocutor  tn  ?ioe  statu, 
and  appointed  the  pursuer  to  lodge  in  process 
within  fourteen  days  the  draft  of,  a  disposition 
by  the  defender  of  the  estate  of  Murtly  and  others 
in  favour  of  the  pursuer  in  fulfilment  of  the  con- 
tract of  sale  constituted  by  the  missives  of  sale 
dated  19th  and  20th  September  1888  founded  on 
by  the  pursuer. 

Counsel  for  the  Pursuer  (Respondent) — Lord 
Adv.  Bobertson,  Q.C.— D.-P.  Mackintosh,  Q.C. 
— C.  S.  Dickson.  Agents — Tods,  Murray,  A 
Jamieaon,  W.S. 

Counsel  for  the  Defender  (Reclaimer)— Aaber, 
Q.C. — Dnndas.     Agents— Dundas  &,  Wilson,  C.S. 


Saturday,  February  9. 

FIRST    DIVISION. 

[Lord  Trayner,  Ordinary. 
THB    DISTILLERS    COMPANY   (LIMITED)   V. 
DAWSON  (W.  &  J.  BDSSELL's  TRUSTEE). 

Sate—Conttrvetive  IMivery—Undivetttd  Owner— 
Baiikniptey. 

A  company  of  distillers  sold  to  a  customer 
certain  parcels  of  whisky  lying  in  their 
bonded  warehouse,  and  received  payment  of 
the  price.  The  warehouse  was  oi^y  used  for 
the  storage  of  whisky  made  by  the  com- 
pany on  which  duty  had  not  been  paid. 
The  purchaser  sub -sold  the  whisky,  and 
granted  a  delivery-order  to  the  vendor, 
which  was  duly  intimated  to  the  company, 
and  an  entry  notifying  the  sale  was  made  by 
them  in  their  books,  but  no  delivery  of  the 
whisky  ever  took  place.  The  vendor  be- 
came bankrupt.  In  an  adjustment  of  ac- 
counts between  the  trustee  on  his  sequestrated 
estate  and  the  company,  held  {per  the  Lord 
President,  Lord  Adam,  and  Lord  Kinnear, 
r«s.  Lord  Trayner)  that  there  had  been 
no  delivery  of  the  whisky  actual  or  con- 
structive, and  that  the  company  therefore 
remained  the  nndivested  owners,  and  were 
not  bound  to  deliver  it  to  the  trustee  as  • 
condition  of  their  obtaining  a  ranking  in  the 
sequestration   (diM.   Lord  Mure  and    Lord 
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Shand,  who  held  that  the  oironmstanoea  dis- 
oloaed  a  case  of  oonatTaotiTe  delivery). 
On  loth  October  1887  the  estates  of  the  firm  of 
W.  It,  i.  Rosaell,  wine  merobanta  in  Edinburgh, 
were  seqaestrated,  and  Adam  Dawson,  Edin- 
burgh, was  appointed  trustee  thereon. 

The  Distillers  Company,  Iiimited,  12  Tor- 
phiohen  Street,  Edinburgh,  and  who  carried  on 
business  at  Cambua,  Cameron  Bridge,  Carse-. 
bridge,  and  elsewhere,  were  creditors  of  the  said 
firm,  and  they  lodged  a  claim  in  the  sequestra- 
tion, in  which,  after  making  certain  deductions, 
they  showed  a  balance  as  due  to  them  of  £998, 
Is.  7d.,  and  they  claimed  to  be  ranked  therefor. 
The  trustee  admitted  the  claimants  to  an  ordi- 
nary ranking  for  the  sum  of  £246,  4a.  2d.,  but 
only  npon  the  condition  that  before  drawing  a 
dividend  the  claimants  should  deliver  up  to  him 
certain  whiskies  purchased  by  the  bankrupts 
from  third  parties,  and  lying  with  the  claimants 
in  their  capacity  as  warehouse-keepers,  or  to  pay 
him  the  valae  thereof,  amounting  to  £224,  4s.  4d. 
The  Distillers  Company  appealed  against  this 
qnalification  in  the  trustee's  deliverance. 

The  facts  were  ascertained  to  be  as  follows: — 
The  appellants  sold  the  quantities  or  parcels  of 
whisky  above  specified  to  certain  third  parties,  and 
received  payment  therefor.  The  whisky  was  not 
delivered  to  the  buyers,  but  remained  in  the 
custody  of  the  appellants  in  a  bonded  store  be- 
longing to  them  at  their  distilleries  of  Cambus, 
Oameron  Bridge,  and  Garsebridge.  It  was  ad- 
mitted that  the  whisky  sold  was  easily  identified 
and  distinguished  from  the  other  goods  in  the 
appellants'  bonded  stores.  The  buyers  of  the 
whisky  sub-sold  it  to  VT.  <b  J.  Bnssell,  who  paid 
the  price,  and  received  in  return  a  delivery-order 
addressed  to  the  appellants,  which  intimated  to 
them  the  sub-sale  to  W.  &,  J.  Bussell.  The  whisky 
continued  to  lie  in  the  stores  at  the  date  of  the  sub- 
«ale  and  of  the  bankruptcy  of  W.  &  J.  Bnssell. 
The  delivery- orders  were  dnly  intimated  to 
the  appellants,  who  acknowledged  their  receipt, 
•nd  in  oonseqaenoe  thereof  transferred  the  said 
whisky  in  their  books  from  the  name  of  the 
original  purchasers  to  that  of  the  bankrupts. 
The  whisky  accordingly  stood  at  the  date  of  the 
bankruptcy  in  the  name  of  the  bankrupts,  who 
were  entitied  to  demand  and  obtain  delivery 
thereof  on  payment  of  any  warehouse  rent  or 
other  charges  due  in  connection  therevrith.  At 
the  date  of  the  bankruptcy  the  bankrupts  were 
indebted  to  the  appellants  in  the  sum  for  which 
a  ranking  had  been  allowed  by  the  trustee.  In 
these  circumstances  the  appellants  claimed  a  right 
of  retention  over  the  whisky  in  question,  not 
merely  for  warehouse  charges,  but  also  for  the 
debt  due  by  the  bankrupts  to  them.  The  trustee 
disputed  this  right,  and  claimed  delivery  of  the 
whisky,  subject  to  payment  of  warehouse  charges 
only. 

In  a  joint  minnte  of  admissions  it  was  stated, 
irUer  aUa,  that  said  warehouses  were  occupied 
solely  by  the  appellants,  but  were  subject  to  the 
■nrveillauoe  of  the  officers  of  Excise  for  payment 
of  the  Excise  duties,  and  were  known  in  Excise 
law  as  "distillers'  bonded  warehouses  ;"  that  the 
appellants  did  not  keep,  and  under  the  Excise 
roles  it  is  not  lawful  for  them  to  keep,  any  whisky 
in  the  said  ■ '  bonded  warehouses  "  but  such  as 
was  manufactured  by  themselves,  but  that  they 
owned  and  oocnpied  a  general  bonded  warehonse 


at  Qaeensferry  in  which  they  kept  whiskies  pur- 
chased by  themselves  for  the  purpose  of  blend- 
ing, and  which  were  there  blended ;  that  the 
appellants  did  not  store  any  whisky  except  what 
had  been,  as  above  mentioned,  either  manufac- 
tured by  them  or  purchased  by  them  for 
blending. 

"The  appellants  averred,  inter  alia — "Although 
intimation  of  their  having  acquired  said  stocks 
was  made  by  W.  4  J.  Bussell  to  the  appellants  by 
transmission  of  delivery-orders  in  their  favour 
(except  in  the  case  of  the  20  quarters  Carsebridge 
whisky,  of  which  the  delivery-order  was  in  favour 
of  the  respondent),  and  although  acknowledg- 
ment of  said  intimation  was  made  by  appellants' 
representatives,  transferring  said  stocks  in  the 
appellants'  books  to  the  name  of  the  said  firm, 
yet  said  stocks  were  never  removed  out  of  appel- 
lants' possession,  but  continued  all  along  to  lie  in 
their  bonded  warehouses,  and  delivery  thereof 
was  never  demanded  prior  to  the  sequestration." 
They  further  averred,  that  though  the  prices  of 
the  said  stocks  of  whisky  were  paid  to  them  by 
the  original  purchasers  or  their  assignees,  they 
were  yet  entitled  to  retain  and  seU  them  off 
against  the  general  debt  due  to  them  by  W.  &  J. 
Bussell,  and  that  the  trustee's  deliverance,  so 
far  as  it  negatived  this  right,  was  unwarran- 
ted.. 

The  respondent  (the  trustee)  averred  that 
"after  receiving  the  said  delivery-orders  the  ap- 
pellants entered  the  bankrupts  in  their  books  as 
the  owners  of  the  said  whisky,  and  the  persons 
to  whose  orders  it  was  deliverable,  and  for  whose 
behoof  it  was  held.  Explained  that  by  the  cus- 
tom and  practice  of  the  whisky  trade  thxoughoat 
Scotland,  as  well  as  at  common  law,  delivery- 
orders  such  as  those  above  referred  to,  followed 
by  acknowledgments  thereof  by  warehouse- 
keepers,  constitute  an  absolute  conveyance  of 
the  property  of  the  whisky  therein  mentioned 
(which  is  specified  and  distinguished  by  the 
Excise  numbers  of  the  casks)  from  the  person  in 
whose  name  the  whisky  formerly  stood  in  the 
bonded  warehouse  to  the  person  in  whose  favour 
the  delivery-order  is  granted,  and  that  after  the 
intimation  of  said  delivery-order  the  distiller  or 
other  warehouseman  in  whose  warehouse  the 
whisky  may  be  deposited  holds  the  whisky  for 
the  person  in  whose  favour  the  delivery-order 
is  granted,  as  warehouseman  for  him." 

The  respondent  further  founded  on  the  follow, 
ing  facts  which  were  thus  set  forth  in  the  minute  of 
admissions — "The  books  of  the  said  warehouses 
are  kept  by  the  company's  clerks  as  a  part  of  their 
office  work,  and  the  Excise  anthorities  have  a  clerk 
of  their  own  at  the  several  warehouses  for  the  pur- 
pose of  making  out  and  granting  warrants  for 
removal  of  spirits ;  that  the  appellants'  clerks 
keep  a  warehouse  ledger,  in  which  is  entered  in 
separate  columns  the  whiskies  sold  (described  by 
separate  numbers,  indicating  the  quality  and 
amount  in  gallons),  the  name  and  residence  of 
the  purchaser,  the  date  of  the  sale  and  the  date 
from  which  warehouse  rent  is  charged  (it  being 
explained  that  the  appellants  do  not  as  a  rule 
charge  any  warehouse  rent  for  whisky  unless  it 
lies  for  more  than  six  months),  the  date  of  de- 
livery, any  transfer  or  transfers  which  may  take 
place,  with  the  date  of  the  transfer,  and  the  date 
from  which  warehouse  rent  is  charged  against 
the  transferee — these  last-mentioned  entries  being 
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made  upon  presentation  by  purchasers  of  de- 
livery-orders by  sellers  in  their  faTour.  The 
said  delivery-orders  are  in  the  following  or 
similar  terms : — 

"Messrs  The  DisiiUers  Company, 
Limited,  188    . 

"  Distillery, 

"Please  deliver  to  the  order  of 
the  nnder-mentioned  butts, 

qrs.  whisky, 

And  oblige, 

Yours  truly, 


hhds. 


Nuroben. 

Date  of  Bonding. 

"The  acknowledgments  by  the  appellants  of 
the  receipt  of  said  delivery-orders  are  in  the  fol- 
lowing or  similar  terms : — 

"No.        .  Distillery, 

18    . 
"  Dear  Sir — We  beg  to  acknowledge  receipt  of 
delivery-order  dated  18      granted  by 

in  your  favour,  and  we  have  to 
intimate  that  rent  on  the  casks  therein  specified 
will  be  charged  to  you  from  . — 

We  are,  Dear  Sir,  yours  obediently, 

"  Thb  DisTtiiUSBS  Cot.  (Ld.) 
per 
' '  For  terms  see  over. 

"  OoMDinoKB  OP  Saix. 
"Spirits  in  Transit. — Buyers  will  please  see 
whether  casks  have  been  tampered  with  before 
signing  carriers'  delivery-book.  If  signed  for 
'in  good  order,'  no  claim  can  afterwards  be 
entertained. 

"Spirits  in  Bond. — All  spirits  sold  and  stored 
in  the  company's  bonded  warehouses  are  subject 
to  the  following  conditions  : — 

"  1.  The  spirits  lie  insured  by  the  company, 
against  fire,  to  the  amount  of  the  original 
invoice. 
"2.  The  spirits  will    be  subject  to   a  rent- 
charge  as  follows : — 

For  casks  80  gallons  and  upwards,  2d.  a 
a-week ;  and  for  smaller  cask.  Id.  a-week, 
payable  on  demand. 
"3.  The  company  reserves  power    to   order 
removal   of    spirits   from  their  warehouses 
when  from  want  of  room  or  other  cause  they 
find  it  necessary  to  do  so. 
"  Casks. — Casks  charged  if  not  returned  within 
three  months. 

"When  returning  casks  take  receipt  from  rail- 
way company  or  other  carrier,  and  advise  the 
distillery  to  which  they  belong.  If  this  is 
neglected,  and  the  casks  lost,  the  sender  will  be 
held  liable  for  their  value. " 

The  appellants  pleaded,  inter  alia — "  (1)  The 
appellants  having  a  right  of  retention  over  the 
said  stocks  of  whisky  specified  in  the  part  of 
the  trustee's  deliveraoce  quoted  in  condescend- 
ence 3,  are  entitled  to  hold  the  same  in  security 
of  W.  &  3.  Bussell's  general  debt,  subject  to 
their  deducting  the  valne  thereof  in  ranking. 
(2)  The  said  stocks  of  whisky  being  the  unde- 
livered property  of  the  appellants,  they  are  en- 
titled to  retain  it  againnt  the  sub-purchasers' 
trustee  for  any  debts  due  to  them  by  the  sub- 
purchasers on  general  account. " 

The  respondent  pleaded,  inter  cUia — "(2)  The 
appellants  having  been  paid  the  price  of  said 
wMdcy  by  the  original  purchasers  thereof,  and 


granted  a  discharge  therefor,  and  having  ac- 
cepted delivery-orders  regarding  said  whisky, 
and  granted  acknowledgments  thereof,  and  trans- 
ferred the  said  whisky  in  their  books  to  the  name 
of  the  bankrupts  or  their  trustee,  and  agreed  to 
hold  it  for  them,  all  claims  at  their  instance  as 
original  proprietors  and  sellers  of  the  said 
whisky  were  extinguished,  and  their  subsequent 
.possession  of  the  said  whisky  was  solely  as  ware- 
housemen for  the  bankrupts.  (3)  Constructive 
delivery  of  the  said  whisky  to  the  bankrupts 
having  taken  place  by  means  of  the  intimated 
delivery-orders  and  aoknowledgments  and  entries 
following  thereon,  and  the  appellants'  former 
possession  of  said  whisky  having  been  converted 
into  possession  for  the  bankrupts,  or  their  trus- 
tee, the  appellants  have  no  lien  or  right  of  reten- 
tion over  said  whisky  for  general  account. " 

On  4th  July  1888  the  Lord  Ordinary  (Tbaykxb) 
dismissed  the  appeal  and  sustained  the  deliver- 
ance appealed  against 

"  Opinion. — "The  trustee  in  this  sequestration 
has  admitted  the  appellants'  claim  to  a  ranking, 
but  'before  drawing  a  dividend  the  trustee  calls 
on  the  claimants  to  deliver  to  him '  certain  speci- 
fied 'goods  purchased  by  the  bankrupts  from 
third  parties,  and  lying  with  the  claimants  in 
their  capacity  as  warehouse-keepers.'  The  ap- 
pellants appeal  against  this  restriction  or  condi- 
tion placed  on  their  right  to  draw  a  dividend. 

After  a  statement  of  the  facts  above  set  forth  Am 
Lordth^) continued: — "The  ground  on  which  the 
appellants  maintain  that  they  have  a  right  of 
retention  for  the  debt  due  by  the  bankrupts  is, 
that  they  were  not  merely  warehousemen  or- 
cnstodiers  of  the  whisky,  but  were  at  the  date  of 
the  bankruptcy  the  undivested  owners  of  the 
same.  Never  having  delivered  the  whisky  to  the 
original  purchasers  the  property  in  the  whisky 
did  not  pass  to  them,  and  they  could  not  confer 
on  the  bankrupts  a  higher  right  than  they  had 
themselves,  namely,  a  right  to  demand  delivery. 
Therefore,  as  owners  of  the  whisky,  they  plead 
the  right  to  retain  it  on  account  of  debt  dae  to 
them  by  the  person  demanding  delivery,  on 
the  authority  of  Melrose  v.  Hattie,  18  D.  880; 
Harvey  v.  Wyper,  23  D.  606,  and  other  cases. 
I  am  of  opinion  that  the  right  of  retention 
claimed  by  the  appellants  cannot  be  sustained. 

"It  is  undoubtedly  still  the  law  of  Scotland 
(notwithstanding  the  provisions  of  the  Mercantile 
Law  Amendment  (Scotland)  Act  1866)  that  the 
property  in  moveables  does  not  pass  to  a  par- 
chaser  without  delivery,  and  if  the  appellants 
were  here  in  a  question  with  the  original  pur- 
chasers of  the  whisky  the  doctrines  laid  down  in 
Melrose  v.  Sastie  and  other  cases  would  fall  to 
be  applied.  But  these  doctrines  are  plainly 
inapplicable  to  a  case  where  delivery  hM  taken 
place,  and  I  think,  in  the  present  case,  that  there 
was  delivery  of  the  whisky  to  the  bankmpts. 
The  intimation  of  the  delivery-order  to  the 
appellants,  and  the  consequent  transfer  in  their 
books  of  the  whisky  to  the  name  of  the  bank- 
rupts operated,  in  my  opinion,  oonstmctive 
delivery.  'When  a  delivery-order  in  absolute 
terms  is  presented  to  a  warehouse-keeper,  and 
given  effect  to  by  him  in  the  warehouse  books, 
that  makes  a  complete  transfer  of  the  goods  sold 
from  the  previous  owner  to  the  possessor  of  the 
delivery-order,  and  puts  the  possessor  of  the 
delivery-order  in  possession  of  the  gooda  to  the 
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same  effect  as  if  he  had  bought  the  goods  and 
obtained  actual  delivery  on  a  oontract  of  sale ' — 
ptr  Lord  Jnstioe-Clerk  Inglis  in  Anderion  t. 
M'Oatl,  4  Maoph.  768.  The  case  I  hare  just 
quoted  from  was  cited  to  me  as  an  authority, 
diowing  that  an  intimated  delivery-order  was 
insufficient  to  pass  the  property,  for  in  that  esse 
the  delivery-order  was  not  held  to  have  that  effect. 
But  Andenanr.  M'CaU  differs  materially  from 
the  present  case.  In  that  case  there  was  no  sale 
at  all ;  what  was  really  attempted  was  to  effect  a 
security  over  moveables  rettnta  ponetnont.  Deal- 
ing with  it,  however,  as  a  case  of  sale,  it  was 
held  that  the  delivery-order  was  insufficient  to 
pass  the  property,  because  it  was  a  delivery-order 
by  the  seller,  intimated  to  the  seller  bimeelf ,  in 
whose  custody  the  goods  were.  There  was  no 
more  effected  towards  passing  the  property  by 
entering  the  delivery-order  in  the  seller's  books 
than  was  effected  by  the  entry  in  the  seller's 
books,  debiting  the  purchaser  with  the  price  of 
the  goods.  The  judgment  in  that  case  proceeded 
on  the  identity  of  the  seller  with  the  warehouse- 
man, and  in  reference  to  that  fact  in  its  legal 
consequences  the  Lord  Justice-Clerk  observed — 
'In  order  to  operate  constructive  delivery  by 
means  of  a  delivery-order  there  must  be  three 
independent  persons — the  vendor,  the  vendee, 
and  the  custodier  of  the  goods,  and  if  the  cus- 
todier of  the  goods  be  identical  with  the  vendor, 
there  ceases  to  be  a  third  independent  person, 
and  therefore  constructive  delivery  cannot  in 
that  case  be  effected  by  a  delivery-order.'  I 
think  the  conditions  thus  stated  as  necessary  to 
constructive  delivery  are  fulfilled  here.  There 
were  three  independent  persons — Watters  the 
vendor,  the  bankrupts  vendees,  and  the  appel- 
lants warehonsemen.  The  appellants  were  not 
both  sellers  and  warehousemen  quoad  the  bank- 
rupts. They  had  sold  to  Watters,  and  been 
warehousemen  for  Watters,  but  the  only  relation 
in  which  they  ever  stood  to  the  bankrupts  was 
that  of  warehousemen  or  custodiers  of  the  goods. 
Whatever  right  remained  in  the  appellants, 
•rising  from  non-delivery  to  the  original  pur- 
chaser, was  surrendered  or  lost  when  they  de- 
livered the  goods  constructively  to  a  third  and 
independent  party  who  had  no  connection  with 
the  original  sale.  I  am  of  opinion,  therefore, 
that  constructive  delivery  of  the  whisky  was 
given  to  the  bankrupts  when  it  was  transferred 
in  respect  of  the  delivery-order,  to  their  name  in 
the  appellants'  books.  It  follows  that  the  appel- 
lants have  no  right  to  retain  the  whisky,  their 
only  right  is  the  warehousemen's  lien  for  ware- 
house charges  connected  therewith. " 

The  Distillers'  Company  reclaimed,  and 
krgned — The  property  of  these  goods  remained 
with  the  sellers  as  there  had  been  no  delivery, 
and  nothing  but  delivery,  actual  or  constructive, 
ooold  pass  the  property.  Admittedly  there  had 
been  no  actual  delivery,  for  the  goods  were  still 
in  the  cellars  of  the  company ;  nor  had  there 
been  oonstmctive  delivery  as  occurred  where 
the  goods  were  committed  to  the  care  of  (1)  a 
neutral  carrier,  and  (2)  a  neutral  custodier,  with 
an  entry  in  their  books.  Sometimes  also  goods 
Slight  remain  in  the  possession  of  the  seller,  and 
yet  be  held  as  constructively  delivered  as  in  the 
case  when  the  purchaser  leased  it  to  the  seller, 
who  then  held  it  under  a  new  and  lower  title  of 


hire — Bell's  Com.  vol.  i.  6th  ed.  p.  180,  and  case 
there  cited— Oibdon  v.  F»rbe*,  July  9,  1833,  11 
8h.  916  J  amith  v.  M'Etcen,  January  14,  1847, 
9  D.  484,  6  Bell's  Apps.  840  ;  Melrose  v.  Hastie, 
March  7,  1851,  13  D.  880;  Mathieionv.  Alison, 
December  23,  1854,  17  D.  274  ;  Wyper  v.  Uarcey, 
February  i'7, 1861,  23  D.  fi06;  Andenun  v.  M-  CaU, 
June  1,  1866,  4  Macpb.  765.  But  there  was 
nothing  in  the  present  case  to  transform  the 
vendors  into  mere  neutral  custodiers  of  the 
goods.  The  snb-sales  could  not  do  this,  as  the 
purchasers  could  not  give  a  better  or  higher  title 
than  they  themselves  had ;  the  goods  belonged 
to  the  nndivested  owner,  and  all  that  the  original 
purchaser  could  give  the  sub-vendee  was  a  per- 
sonal right  to  demand  delivery — a  jut  ad  rem,  not 
a  jut  in  re.  Letters  by  the  seller  to  the  original 
owner  which  had  not  the  effect  of  divesting  him 
of  possession,  did  not  carry  possession  to  the 
vendee — Pochiny.  Maijoribankt,  March  11, 1869, 
7  Macph.  622. 

Argued  for  the  respondent — This  was  a  case 
of  constructive  delivery.  There  was  here  an 
intimation  of  the  delivery-order,  and  effect  was 
given  to  that  order,  and  the  assent  of  the  cus- 
todier was  obtained  by  the  transfer  in  his  books 
from  the  name  of  the  vendor  to  that  of  the 
vendee.  A  bonded  warehouse  was  in  a  peculiar 
position  ;  it  was  under  Revenue  supervision,  and 
so,  though  belonging  to  the  vendor,  goods 
stored  in  it  were  really  in  neutral  custody. 
There  were  thus  three  independent  parties,  the 
vendor  Watters,  the  custodier  the  company,  and 
the  vendee  the  bankrupt.  There  were  thus  the 
conditions  necessary  for  constructive  delivery. 
The  company  held  two  distinct  and  different 
positions,  manufacturers  and  sellers,  and  also 
warehonsemen  for  rent.  They  might  have  bad 
a  right  of  retention  against  Watters,  but  that 
ceased  when  he  sold  to  W.  A  3.  Bussell.  If 
the  argument  of  the  other  side  was  correct, 
then  but  for  the  Mercantile  Law  Amendment 
Act  the  company  could  have  retained  the  whisky 
against  the  last  purchaser  for  a  debt  due  to  them 
by  any  of  the  intermediate  purchasers— .fiamti- 
ton  V.  Wettern  Bank,  December  13,  1866,  19  D. 
162 ;  Orr  V.  TuUit,  July  2,  1870,  8  Macph.  936  ; 
Mercantile  Law  Amendment  Act  1856  ;  Mein  v. 
Bogle,  January  17,  1828,  6  Sh.  360 ;  Ifuneanton 
V.  Jeferiet'  Truiteet,  March  4,  1881,  8  E.  563; 
Bobertton  v.  M'Inlyre,  March  17,  1882,  9  B. 
772.  There  was  in  the  present  case  a  new  con- 
tract of  warehousing.  If  this  was  established, 
then  the  authorities  cited  by  the  other  side  were 
not  in  point.  The  original  seller  quoad  the  last 
purchaser  was  only  a  warehouseman,  though  at 
one  time  he  might  have  held  a  higher  title. 

The  case  was  finally  re-heard  before  their 
Lordships  of  the  First  Division  along  with  Lord 
Einnear. 

At  advising— 

LoBD  Pbesioent  —  The  question  we  have  to 
decide  in  this  case  arises  upon  a  balancing  of 
accounts  in  bankruptcy,  and  of  course  what  is  to 
be  done  in  a  case  of  that  kind  is  to  state  both 
sides  of  the  account  as  they  stood  at  the  date 
of  the  sequestration,  and  to  strike  a  bal- 
ance accordingly.  The  trustee  in  the  seques- 
tration and  the  appellants  (the  Distillers' 
Company)    have   adjusted  the  accounts  bo  far 
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between  tbem  with  one  exception.  The 
bankrupts  were  owing  the  appellants  consider- 
able sams  of  money,  and  the  appellants  held  in 
their  hands  parcels  of. whisky  wbich'had  been 
bought  b;  the  bankrupts  from  tbem,  but  the  price 
of  which  had  not  been  paid,  and  in  regard  to 
these  there  is  no  question  at  all. 

Bnt  there  were  other  whiskies  in  the  hands  of 
the  appellants  which  stood  in  a  different  posi- 
tion, and  with  reference  to  which  this  qnestion 
has  arisen.  These  parcels  of  whisky  were  sold 
some  time  ago  by  the  appellants  to  a  person  in 
the  trade,  and  the  price  was  paid,  but  the  goods 
remained  in  the  hands  of  the  appellants,  the 
sellers.  There  are  certain  very  important  ad- 
missions in  regard  to  this  matter  which  it  is 
necessary  to  keep  in  view  at  the  ontset. 

In  the  joint  minute  of  admissions  for  the  par- 
ties it  is  stated  "  that  the  parcels  of  whisky  in 
question  were  at  the  date  of  the  original  sale  by 
the  appellants  lying  stored  in  bonded  ware- 
houses which  belong  to  the  appellants  at  their 
distilleries  of  Oambus,  Cameron  Bridge,  and 
Carsebridge ;  that  said  parcels  of  whisky  con- 
tinued to  lie  in  said  warehouses  at  the  dates  of 
the  several  sub-sales,  and  of  the  bankruptcy  of 
Messrs  W.  St  3.  Bnssell,  and  are  still  there  lying ; 
that  said  warehouses  are  occupied  solely  by  the 
appellants,  but  are  subject  to  the  surreillauce  of 
the  officers  of  Excise  for  payment  of  the  Excise 
duties,  and  are  known  in  Excise  law  as  '  dis- 
tillers' bonded  warehouses ;  '  that  tb^  appel- 
lants do  not  keep — and  under  the  Excise  rules  it 
is  not  lawful  for  them  to  keep — any  whisky  in 
the  said  bonded  warehouses  but  such  as  is 
manufactured  by  themselves,  but  that  they  own 
and  occupy  a  general  bended  warehouse  at 
Queensferry  in  which  they  keep  whiskies  par- 
chased  by  themselves  for  the  purpose  of  blend- 
ing, and  which  are  there  blended;  that  the 
appellants  do  not  store  any  whisky  except  what 
has  been,  as  above  mentioned,  either  manu- 
factured by  them  or  purchased  by  them  for 
blending." 

Kow,  with  regard  to  the  bonded  warehouses  at 
the  appellants'  distiUeries,  it  is  necessary  to  keep 
in  view  that  these  are,  in  a  qnestion  like  the 
present,  simply  the  premises  of  the  sellers. 
They  are  "bonded  warehouses"  in  this  sense, 
that  the  goods  have  not  paid  duty,  and  they  are 
therefore  under  the  control  of  the  ofScers  of 
Excise  in  this  sense,  that  the  appellants  cannot 
deliver  goods  out  of  the  warehouses  except  upon 
payment  of  the  Excise  duties.  That  is  the  single 
particular  in  which  a  warehouse  of  this  descrip- 
tion differs  from  the  premises  of  an  ordinary 
dealer  in  spirits.  In  the  next  place,  this  admis- 
sion estabUshes  one  very  important  fact — that 
from  the  date  of  the  original  sale  no  delivery  of 
these  goods  had  been  made  in  any  sense  what- 
ever. The  goods  were  lying  at  the  date  of  the 
original  sale  in  the  very  same  warehouse  in 
which  they  are  now.  This  warehouse  is  not  a 
warehouse  in  any  other  sense  than  this,  that  it  is 
a  place  of  custody  for  the  use  of  the  appellants, 
and  of  no  one  else.  It  is  not  a  warehouse  in 
the  sense  that  the  appellants  store  the  goods  of 
other  people  in  it.  That  is  very  distinctly  ad- 
mitted in  the  passage  I  have  just  read  from  the 
joint  minute.  Therefore  it  seems  to  me  that  the 
state  of  the  fact  as  regards  the  original  sale  is  just 
this,  that  (be  goods  were  sold  bnt  not  dcliverpd. 


But  the  party  who  originally  purchased  tLe 
goods  re-sold  them,  and  the  queiitiuu  comes  to 
be,  what  is  the  condition  and  what  are  the  rights 
of  the  sub-vendee  in  such  a  case  ?  The  original 
purchaser  cannot  sell  the  goods  in  any  proper 
sense,  because  they  do  not  belong  to  him.  They 
belong  to  the  undivested  owner,  and  therefore 
the  only  thing  wiiich  the  original  purchaser  can 
give  to  the  sub-vendee  is  a  personal  right  to  de- 
mand delivery  of  the  goods — that  is  to  say,  tjvt 
ad  rem — bnt  the  original  purchaser  having  no  jut 
tn  re  he  cannot  give  anything  more,  so  that  the 
goods  still  remain  the  property  of  the  original 
seller.  No  doubt  the  sub-vendee,  having  le- 
oeived  a  delivery-order  from  the  original  pur- 
chaser, intimated  that  delivery-order  to  the 
original  seller  in  whose  hands  the  goods  were. 
What  is  the  effect  of  that  ?  liothing  but  this,  so 
far  as  I  can  see,  that  it  is  an  intimation  to  the 
original  seller  that  the  original  purchaser  has 
parted  with  the  right  he  had  to  demand  delivery. 
He  could  give  no  more  to  the  sub-vendee  than 
he  had  himself.  If  he  himself  had  only  ^jut  ad 
rem,  he  could  not  convey  to  the  sub-vendee  a 
jut  in  re.  The  delivery-order  was  intimated  to 
the  original  seller,  and  the  intimation  was  ac- 
knowledged, and  a  note  was  made  in  ths  original 
seller's  books  that  the  right  to  ask  for  delivery  of 
the  goods  had  passed  from  the  original  purchaser 
to  the  sub-vendee.  It  is  plain  that  that  cannot 
operate  constructive  delivery,  because  the  goods 
were  not  in  the  custody  of  a  third  party,  but 
were  still  in  the  hands  of  the  original  owner  of 
the  goods,  who  remained  undivested.  Suppose 
that  process  of  sub-rendition  were  repeated  seven 
or  even  twenty  times  over,  the  effect  would  have 
been  just  the  same  in  each  case.  What  was 
passed  in  each  sub-sale  was  just  the  same  right 
that  the  original  vendee  had,  and  nothing  more 
— that  is  to  say,  the  jui  ad  rem,  the  right  to  ask 
for  delivery.  While  the  goods  remained  nnde- 
livered  they  could  not  pass  by  constructive  de- 
livery, because  they  remained  in  the  possession 
and  control  of  the  original  seller. 

The  Lord  Ordinary  has,  I  think,  somewhat 
misunderstood  the  position  of  the  case  in  this  re- 
spect. His  Lordship  quotes  an  observation  which 
I  made  in  the  case  of  Anderson  y.  M'CaU,  4 
Maoph.  760,  to  this  effect — "In  order  to  operate 
constructive  delivery  by  means  of  a  delivery- 
order,  there  must  be  three  independent  persons, 
the  vendor,  the  vendee,  and  the  euatodier  of 
the  goods,  and  if  the  custodier  of  the  goods  be 
identical  with  the  vendor,  there  ceases  to  be  a 
third  independent  person,  and  therefore  oon- 
stmotive  delivery  cannot  in  that  case  be  effected 
by  a  delivery-order."  His  Iiordship  then  goes 
on  to  say— "I  think  the  conditions  thus  stated 
as  necessary  to  constructive  delivery  are  fulfilled 
here.  There  were  three  independent  persons — 
Waiters  the  vendor,  the  bankrupts  vendees,  and 
the  appellants  warehousemen.  The  appellants 
were  not  both  sellers  and  warehousemen  quoad 
the  bankrupts.  They  had  sold  to  Watteisand 
been  warehousemen  for  Watters,  but  tb«  only 
relation  in  which  they  ever  stood  to  the  bankrupts 
was  that  of  warehousemen  or  custodiers  of  the 
goods."  Now,  there  I  think  the  Lord  Ordinary 
is  in  error.  There  are  not  three  independent 
persons  in  this  case,  bnt  only  two,  beoanae  tiw 
vendor  and  the  custodier  of  the  goods  are  iden- 
tical, and  while  that  continues  to  be  the  otia 
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there  cannot  be  three  independent  persons, 
lliere  are  only  two — the  vendor  and  the  Tendee 
or  his  representative  the  snb-vendee,  for  the  sub- 
vendee  is  only  the  representative  of  the  original 
vendee,  and  comes  precisely  into  bis  shoes. 

Upon  these  groands  it  appears  to  me  that  the 
Lord  Ordinary  ia  in  error,  and  I  think  the  goods 
in  this  case,  according  to  all  the  antborities,  re- 
main the  property  of  the  original  vendor. 
Therefore  in  balancing  acoonnts  with  the  bank- 
mpts  be  is  entitled  to  set  off  the  secnrity  which 
ha  held  over  these  goods  by  way  of  retention 
against  any  claim  made  against  him  on  behalf  of 
the  bankrupt  estate. 

IiOBo  Muita — The  whisky  here  in  qnestion 
belonged  at  one  time  to  the  appellants.  It  was 
■old  by  them  several  years  ago — some  of  it  as  far 
back  as  1881 — to  variona  parties,  by  all  of  whom 
the  price  was  paid  at  the  time  of  sale.  Kone  of 
it  was  actually  delivered,  bnt  upon  the  sales  being 
effected  the  whisky  was  duly  invoiced  to  each  of 
the  purchasers,  and  entered  in  the  books  of  a 
bonded  warehouse  belonging  to  the  appellants 
as  having  been  sold  to  those  purchasers,  who 
were  charged  with  warehouse  rent  by  the 
appellants.  When  stored  in  this  warehouse 
the  casks  were,  so  marked  and  numbered  as  to 
admit  of  their  being  easily  identified  and  dis- 
tinguished from  casks  belonging  to  other  par- 
ties which  were  stored  in  the  same  warehouse ; 
and  the  appellants  thus  became  custodiers  of  the 
whisky  for  the  purchasers. 

Some  time  after  the  whiskies  were  so  stored 
they  were  sold  by  the  original  purchasers,  and 
the  price  paid  to  them.  On  the  respective  sales 
taking  place  an  order  was  given  by  tbe  original 
pnrcbaser,  who  had  then  become  the  seller,  upon 
the  sppellautH  to  deliver  to  the  new  purchaser  the 
whisky  sold  to  him,  which  was  duly  accepted  by 
the  appellants.  The  name  of  the  new  purchaser 
was  then  entered  by  the  appellants  in  their  ware- 
boose-book  as  the  party  to  whom  the  whisky  had 
been  transferred,  with  a  notandnm  as  to  the  time 
from  which  warehouse  rent  was  to  be  charged 
against  him.  On  that  being  done  a  letter  of 
acknowledgment  of  the  delivery-order,  in  the 
form  used  by  the  appellants,  of  which  copies 
have  been  produced,  was  sent  by  the  appellants 
to  tbe  purchaser  who  bad  presented  the  order, 
intimating  that  "rent  on  tbe  casks  therein  speci- 
fied will  be  charged",  against  the  new  purchaser 
by  the  company,  which  was  accordingly  done. 
The  appellants  in  so  aeting  were  in  all  material 
respects  acting  as  warehousemen,  and  as  such 
became  custodiers  of  the  whisky  for  the  party 
who  had  purchased  it. 

Each  of  the  five  parcels  of  whisky  in  question 
were  in  this  way  transferred  by  the  appellants  to 
Tarious  purchasers,  whose  names  were  entered 
as  transferees  in  the  appellants'  books.  By  the 
month  of  May  1887  the  whole  five  parcels  had 
been  acquired  by  the  bankrupts  W.  k  3.  Bussell, 
wine  merchants  in  Edinburgh,  and  so  the  matter 
stood  till  the  sequestration  of  that  firm  in  Octo- 
ber 1887. 

Since  then  the  respondent,  the  trustee  on  the 
bankrupt  estate,  has  applied  to  the  appellants  to 
band  over  the  whisky  to  him,  as  carried  to  him 
by  the  sequestration,  with  a  view  to  the  division 
of  the  proceeds  among  the  creditors  of  the 
bankrupt,  including  the  appellants.      This  the 
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appellants  have  declined  to  do,  o^  the  ground  that 
at  the  time  of  the  original  sales  the  whisky  be- 
longed to  them,  that  it  had  never  been  actually 
removed  from  their  warehouse,  and  was  conse- 
quently never  delivered,  so  that  the  property  had 
never  actually  passed  from  them  either  to  the 
first  or  any  of  the  other  purchasers.  The 
ground  of  the  claim  of  retention  therefore  is 
that  the  right  of  property  is  still  in  the  appel- 
lants, and  that  they  are  entitled  to  retain  the  whisky 
in  payment  pro  tanto  of  their  claim  against  the 
bankrupt  on  a  general  account,  and  to  that  extent 
to  obtain  a  preference  over  the  other  creditors  of 
the  bankrupt.  This  plea  has  been  rejected  by 
the  Lord  Ordinary,  on  the  ground  that  there  had 
been  constructive  delivery  of  the  whisky,  as  ex- 
plained in  his  note,  and  in  that  judgment  I 
oonour. 

The  case  is  attended  with  some  nicety  and 
difficulty,  arising  from  the  circumstance  that  the 
appellants  were  the  proprietors  of  the  whisky  at 
the  time  of  the  first  sales.  But  apart  from  that 
circumstance,  to  which  I  will  immediately  advert, 
it  was  not,  and  I  do  not  think  it  can  be  disputed 
that  what  was  done  by  the  appellants,  in  acknow- 
ledging and  giving  effect  to  the  delivery-orders  in 
the  way  I  have  described,  amoimted  to,  what  is 
called  constructive  delivery. 

In  dealing  with  this  question  Mr  Bell,  in  the 
part  of  his  work  to  which  we  were  referred 
(vol.  i.  p.  183,  5th  ed.),  thus  expresses  himself — 
"Where  goods  are  lying  in  the  hands  of  a  ware- 
houseman or  wharfinger  at  the  time  of  the  sale, 
the  transfer  of  them  in  the  wharfinger's  books  to 
the  name  of  the  buyer,  by  order  of  the  seller, 
completes  the  delivery,  nukking  the  wharfinger 
henceforward  the  custodier  for  the  buyer. " 

In  support  of  this  view  he  refers  to  various 
oases  both  in  this  country  and  in  England,  and 
in  particular  to  the  opinion  of  Lord  Ellenborough 
in  a  case  of  this  description,  that  of  Harman  v. 
Andenon,  2  Oamp.  243,  where  his  Lordship  said 
— "The  goods  having  been  transferred  into  the 
name  of  the  purchaser,  it  would  shake  the  best 
established  principles  still  to  allow  a  stoppage  in 
transitu.  From  that  moment  the  defendants 
became  the  trustees  for  the  purchaser,  and  there 
was  an  executed  delivery  as  much  as  if  the  goods 
had  been  delivered  into  bis  own  hands.  The  pay- 
ment of  the  rent  in  these  cases  is  a  circumstance 
to  show  on  whose  account  the  goods  are  held,  but 
it  is  immaterial  here,  the  transfer  in  the  books 
being  in  itself  decisive.  I  am  clearly  of  opinion 
that  the  assignees  are  entitled  to  recover. "  And 
the  law  is  laid  down  to  the  same  effect  in  the 
passage  in  your  Lordship's  opinion  in  the  case  of 
Aiiderton,  4  Maoph.  765,  quoted  in  the  Loid 
Ordinary's  note. 

Applying  this  rule  to  the  present  case  it  is  of 
importance  to  attend  to  what  occurred  at  each  of 
the  transferences  in  question ;  and  I  take,  by  way 
of  illustration,  the  first  of  tbe  five  transfers  men- 
tioned in  the  joint  minute  for  tbe  parties,  that  of 
3.  k  Q.  Stewart,  the  orignal  purchasers.  They 
self  their  whisky,  which  was  in  the  appellants' 
custody  as  warehousemen,  to  Watters,  and  grant 
an  order  on  the  appellants  as  their  custodiers  to 
deliver  it  to  Walters,  and  that  order  is  accepted. 
This  the  appellants  could  not  refuse  to  do,  for 
the  price  had  been  paid,  and  they  had  no  claim 
to  hold  as  against  J.  <t  O.  Stewart.  They  were 
therefore  bound  to  deliver,  either  aotaally  or 
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oonBtmetiTely,  ]f  hiohever  was  required.  Watteis 
did  not  want  actual  delivery  at  tiie  time,  and 
knowing  that  the  appellants  kept  a  bonded  ware- 
house in  which  they  stored,  and  held  themaeWes 
oat  to  the  trade  as  warehousemen  ready  to  store, 
whisky  on  payment  of  warehouse  rent,  it  was 
arranged  that  he  was  to  get  oonstructive  delivery 
in  the  manner  I  have  described,  and  that  delivery 
is  given  by  the  appellants  as  in  compliance  with 
the  order. 

Now,  the  effect  of  this  was  to  give  Watters 
oonstmotiTely  full  possession  of  the  whisky  just 
as  much,  to  use  the  words  of  Lord  Ellenborough, 
"as  if  the  goods  had  been  delivered  into  his 
hands."  After  that  delivery  the  right  which  in 
the  person  of  J.  &  G.  Stewart  was  a  jut  ad  rem, 
became  in  Watters  i.ju$  in  re  by  the  joint  action 
of  J.  &  a.  Stewart  and  of  the  appellants,  who  were 
custodiers  for  Stewart.  The  appellants  were  thus 
by  their  own  act  divested  in  favour  of  Waiters  of 
the  right  of  property  in  respect  of  which  tbey 
now  claim  to  retain  the  whisky,  and  the  fall  and 
complete  right  of  property  passed  to  Watters,  and 
through  him  to  the  bankrupts,  and  so  was  trans- 
ferred to  the  trustee  by  the  sequestration.  The 
appellants  therefore  cannot  now,  in  my  opinion, 
be  allowed  to  revert  to  and  found  upon  their 
original  right  of  property  in  the  whisky  as  still  to 
any  extent  remaining  in  them.  It  passed  from 
them  as  I  have  explained,  and  the  whisky  now 
belongs  to  the  trustee  for  the  general  creditors  of 
the  bankrupt. 

This  appears  to  me  to  have  been  beyond  doubt 
what  must  have  been  held  to  have  been  effected 
in  the  case  of  an  ordinary  warehouseman.  The 
question  is,  was  there  constructive  delivery  to 
Watters  ?  If  the  whisky  had  been  stored  by  J. 
&,  G.  Stewart  in  a  warehouse  belonging  to  another 
party  than  the  appellants,  such  a  transfer  as  was 
here  made  would  admittedly  have  been  construc- 
°  live  delivery  of  the  whisky.  But  it  is  said  not  to 
be  oonstmotive  delivery,  because  the  forms  of  de- 
livery were  gone  through  by  warehousemen  who 
had  been  owners  of  the  whisky  which  was  still  in 
their  possession.  Now,  it  humbly  appears  to  me 
that  the  present  is  on  that  account  rather  an  a 
fortiori  case.  I  can  myself  see  no  good  reason 
why  the  original  sellers  should  not  be  allowed 
to  make  constructive  delivery  to  Watters  of 
property,  the  price  of  which  had  been  paid  to 
them,  and  which  they  had  then  no  right  to  retain. 
They  were  at  the  time  bound  to  deliver,  for  they 
bad  by  accepting  the  delivery-orders  agreed  to 
deliver  either  actaally  or  constmotively.  It  is 
admitted  that  they  could  have  done  so  actually, 
and  why  they  should  not  be  held  to  have  done  so 
constmotively  I  must  confess  myself  unable  to 
comprehend.  In  the  view  I  take  of  the  case  I 
do  not  consider  myself  entitled,  in  justice  to  par- 
ties situated  as  Watters  then  was,  to  interpose 
sach  a  difSculty  in  the  waylof  a  man  getting  pos- 
session constructively  of  the  goods  he  had  paid 
for,  and  of  which  he  was  entitled  to  get  fall 
possession ;  and  yet  that  is  what  the  appel- 
lants now  contend  for,  and  on  this  broad  ground, 
as  I  nnderstood  the  argument,  that  in  no  case 
could  constructive  delivery  be  given  by  a  seller 
of  goods  which  remained  in  bis  possession.  But 
this  is,  I  think,  a  misapprehension  of  the  law  in 
this  respect. 

In  the  part  of  Mr  Bell's  work  to  which  I  have 
already  referred,  he  gives  (p.  176)  several  in- 


Btanoes  of  oases  of  that  deaoription  to  whicli  th« 
rule  of  constructive  delivery  would  apply.  On* 
case  is  that  of  trees  sold  standing,  whioh  it  is 
the  practice  to  mark  for  the  buyer,  as  to  which 
he  says — "Such  marking  is  good  constmctiv* 
delivery. "  Another  case  is  that  of  cattle  sold  in  a 
field,  which  it  is  the  practice  "  to  mark  with  the 
buyer's  mark,  and  to  leave  them  for  grazing  in 
the  inclosnre  of  the  seller,  the  buyer  pay- 
ing the  rent."  In  England  a  simiUu-  rule 
seems  to  prevail,  for  in  the  case  of  Hurry, 
1  Camp.  462,  quoted  in  a  note  by  Mr  B«U, 
goods  sold  and  warehoused  by  the  seller, 
who  also  kept  a  warehouse  and  charged  rent 
against  the  buyer,  were  held  to  be  constractively 
delivered.  Mr  Bell  doubts  the  authority  of  that 
case,  in  so  far  as  the  charging  of  rent  was  of  it- 
self held  to  be  sufficient  to  constitute  construc- 
tive delivery,  but  assuming  the  charging  of  ware- 
house rent  to  be  coostmctive  delivery,  it  is  s 
distinct  decision  to  the  effect  that  the  ciroom- 
stance  that  the  goods  warehoused  had  belonged 
to  the  seller,  and  had  never  been  removed  from 
his  warehouse,  was  no  bar  to  the  application  of 
the  doctrine  of  constraotive  delivery.  So  also  in 
the  case  of  Elmore  v.  Storer,  1  Taunton  460, 
where  a  horse-dealer,  who  also  took  horses  in  it 
livery,  sold  a  horse,  and  at  the  request  of  the 
purchaser  immediately  took  the  horse  into  Uveiy 
at  his  stables,  where  it  was  taken  charge  of  by 
the  horse-dealer's  servants.  In  a  dispute  about 
the  price,  the  question  turned  on  whether  there 
had  been  delivery,  and  it  was  held  that  the 
horse-dealer's  charge  of  it  when  at  livery  must 
be  held  as  possession  for  the  purchaser,  although 
the  horse  had  never  been  out  of  the  seller's  pos- 
session. In  giving  judgment  Mansfield,  O.-J., 
said — "In  the  present  case  after  the  defendant 
had  said  that  the  horses  must  stand  at  livery,  and 
the  plaintiff  had  accepted  that  order,  it  made  no 
difference  whether  they  stood  at  livery  at  the 
vendor's  stables  or  whether  they  had  been  taken 
away  and  put  in  some  other  stable.  The  plain- 
tiff possessed  them  from  that  time,  not  as  owner 
of  the  horses,  but  as  any  other  livery  stables' 
keeper  might  have  them  to  keep." 

Plainly,  therefore,  there  is  no  fixed  nde  of 
law  to  the  effect  contended  for  by  the  appel- 
lants as  applicable  to  their  position ;  and  holding 
the  question  thus  raised  by  them  to  be  open,  I 
am  quite  unable  to  see  any  grounds  in  law,  and 
there  are  certainly  none  in  equity,  for  holding 
that  their  proceedings  in  acting  as  warehouse- 
men, uid  giving,  in  obedience  to  deliveiy-orden 
served  on  them  by  the  sellers  of  goods  of  which 
they  were  the  paid  custodiers,  what  in  law  is 
constructive  delivery  of  those  goods,  are  not  to 
receive  effect. 

The  appellants  have  been  holding  themselTes 
out  to  the  trade  as  warehousemen  who  store  goods 
on  certain  conditions  as  to  payment  of  warehouse 
rentasotherwarehousemendo,  andgoodsarestored 
ivith  them  on  those  conditions  and  warehouse  rent 
paid.  They  accept  orders  made  upon  them  for  de- 
livery of  those  goods,  and  by  doing  so  they  under- 
take and  contract  to  deliver  them,  and,  as  I  have 
already  remarked  in  regard  to  the  ease  of  Walters 
(and  the  same  observation  applies  to  all  the 
other  oases  of  transfers  by  the  first  pnrcbaier), 
they  could  not  have  refused  delivery,  for  tbey 
had  received  payment  of  the  price  of  the  goods, 
and  had  no  grounds  for  refusing  to  act  upon  the 
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orders  or  for  withholding  delivery.  Watters  did 
not  require  aotnal,  but  asked  for  coDstrnotiye 
deliTery,  and  they  gave  it  in  a  form  which  in  law 
was  good  oonstraotive  delivery,  and  so  passed  the 
fall  right  of  property  to  Walters,  which  was 
transferred  by  him  to  the  bankrupts.  By  so  act- 
ing the  appellants  gave  np,  as  it  appears  to 
m«,  any  right  of  property  that  remained  to  them 
in  the  goods.  Now,  all  this  was  done  by  the 
appellants  in  their  character  of  ordinary  ware- 
housemen, and  they  cannot,  as  I  conceive,  now 
be  allowed  to  set  up  their  alleged  right  of  pro- 
perty as  a  ground  for  refusing  to  hand  over  the 
goods  to  the  trustee.  I  am  therefore  of  opinion 
with  the  Lord  Ordinary  that  their  plea  to  that 
effect  should  be  repelled. 

In  coming  to  this  conclusion  I  do  not  think 
that  I  am  in  any  respect  disregarding  the  deci- 
Bions  in  the  oases  of  Matheton,  17  D.  274,  or  of 
Andertan,  4  Maoph.  764,  founded  on  by  the 
appellants,  in  both  of  which  judgments  I  should 
hare  conearred.  In  the  case  of  Mathaon  there 
were  only  two  parties  concerned,  viz. ,  Matheson 
and  Alison,  the  trustee  on  Dunlop  &  Com- 
pany's estate,  who  had  sold  the  whisky  to  Mathe- 
son. (Che  sale  had  been  entered  in  the  seller's 
books,  bat  nothing  more  had  been  done.  There 
had  been  no  re-sale  to  any  other  party,  and  no 
delivery-order  granted.  The  Oourt  were  unani- 
mous in  preferring  the  trustee  on  Dunlop  & 
Company's  estate,  on  the  ground  that  there  had 
been  no  constructive  delivery,  and  held  that  the 
pnrohaser  must  just  tank  as  an  ordinary  creditor 
of  the  bankrupt.  And  so  also  in  the  case  of 
Andenon  there  were  only  two  parties,  viz.,  the 
trustee  on  the  sequestrated  estates  of  the  seller, 
and  H'Call  t  Company,  the  purchasers.  An 
attempt  was  made  to  show  that  the  goods  had 
been  transferred  by  an  order  on  a  third  party — 
Angus,  a  storekeeper  wbo  had  entered  the  pur- 
chasers' name  in  his  books.  On  inquiry,  how- 
ever, it  turned  out  that  the  alleged  storekeeper 
was  only  a  servant  acting  for  the  seller,  and  that 
the  form  he  had  gone  through  could  not  be  held 
to  amount  to  more  than  a  mere  entry  of  the  sale, 
and  of  the  purchaser's  name  by  the  seller  in  his 
own  books,  so  that  there  was  in  reality  no  third 
party  concerned.  The  claim  of  the  purchaser 
was  therefore  rejected. 

In  the  present  case,  however,  the  facts  are 
altogether  different.  In  each  transaction,  after 
the  date  of  the  first  purchase,  there  have  been 
three  separate  parties  concerned,  taking  the 
transaction  I  have  already  given  in  illustration, 
viz.,  3.  A  O.  Stewart,  the  original  purchasers 
who  re-sold  the  whisky,  Watters  who  purchased 
it  from  them,  and  the  appellants,  who  had  assumed 
the  character  of  the  paid  custodiers  of  the  whisky 
for  the  Stewarts,  and  who  accepted  and  under- 
took to  act  upon  the  delivery-order  granted  by  the 
Stewarts,  and  in  obedience  to  and  in  implement,  as 
I  think,  of  that  order,  had  constructively  delivered 
the  whisky  to  Watters  by  transferring  it  to  his 
name  in  their  warehouse-books,  under  an  arrange- 
ment by  which  he  was  to  be  charged  with  the 
payment  of  warehouse  rent.  This,  on  the 
grounds  I  have  explained,  completely  divested 
the  appellants,  and  passed  tbe  full  right  of  pro- 
perty in  the  whisky  to  Watters. 

On  the  whole  matter,  therefore,  I  have  come 
to  the  conclusion  that  the  interlocutor  of  the 
Lord  Ordinary  should  be  adhered  to.  I 


LoBD  Sbakd — The  question  in  this  case  is, 
whether  the  appellants  the  Distillers'  Company, 
Limited,  were  entitled  to  retain  certain  parcels 
of  whisky  lying  in  their  stores  or  warehouses, 
standing  entered  in  their  books  as  belonging 
to  Messrs  W.  &,  3.  Sussell,  who  are  now 
represented  by  Mr  Dawson,  the  trustee  on  their 
sequestrated  estate.  They  claim  a  right  of 
retention  for  the  payment  of  a  general  balance 
on  an  account  arising  out  of  transactions  be- 
tween them  and  Messrs  Bussell  entirely  uncon- 
nected with  the  transactions  by  which  the  latter 
acquired  right  to  the  whisky  in  question.  Mr 
Dawson,  as  'trustee  on  the  estate  of  Messrs 
Bussell,  and  as  representing  their  creditors,  is 
willing  to  pay  all  warehouse  charges  which  tbe 
Distillery  Company  may  have  for  storing  the 
goods,  but  he  disputes  their  right  to  retain  the 
goods  for  their  general  balance  on  account. 

The  decision  of  the  case  depends  on  the  ques- 
tion whether  the  goods  are  the  property  of  the 
appellants.  If  the  goods  be  their  property,  then 
the  appellants  are  entitled  to  plead  retention  as 
against  the  debt  due  to  them  by  the  bankrupts ; 
if  not — if  the  appellants  were  cnstodiers[merely 
at  the  date  of  Messrs  Bussell's  sequestration  in 
October  1887 — then  they  are  only  entitled  to 
withhold  the  goods  until  they  receive  payment  of 
their  warehouse  charges  under  the  right  of  lien 
which  they  have  as  warehousemen  or  custodiers 
of  the  goods. 

The  question  raised  is  important,  and  I  think 
it  is  a  new  question.  Hitherto,  so  far  as  I  am 
aware,  the  Court  in  the  cases  which  have  occurred 
for  decision  has  had  to  deal  only  with  rights  of 
retention  pleaded  by  a  seller  in  respect  of  claims 
by  him  against  the  original  buyer.  The  right  of 
retention  for  that  class  of  debts  has  been  main- 
tained against  the  buyer's  creditors  where  the 
seller  has  become  bankrupt,  and  also  against 
sub-parchasers.  In  this  case  no  such  claim  is 
made,  and  no  such  claim  exists.  .  Tbe  appel- 
lants, the  original  sellers  of  the  whisky,  have 
no  right  of  retention  in  respect  of  claims  against 
the  original  purchaser.  But  although  the  right 
to  the  goods  has  been  acquired  by  a  series  of  sub- 
purchasers, and  was  ultimately  acquired  by  Messrs 
Bussell,  the  appellants,  founding  on  an  alleged 
right  of  property  in  the  goods,  claim  a  right  of 
retention  against  Messrs  Bussell,  the  last  of  the 
sub-purchasers,  because  of  a  debt  due  by  them 
on  general  account. 

The  position  of  the  different  parcels  of  whisky 
is  detailed  in  tbe  appendix  No.  2  and  joint 
minute  for  the  parties,  boxed  22nd  Novem- 
ber last.  In  all  of  the  cases  the  appellants  sold 
the  goods  several  years  ago,  and  at  the  time  of 
the  sale,  or  shortly  afterwards,  they  received  tbe 
price  of  each  parcel  sold.  From  that  date  down 
to  1887  a  variety  of  transfers  of  the  goods  have 
taken  place.  In  the  case  of  one  of  the  parcels, 
consisting  of  two  quarters  of  whisky,  there  have 
been  six  transferences  since  the  goods  were 
originally  purchased  from  the  appellants  in  May 
1881.  In  two  other  oases  there  have  been  four 
such  transfers,  and  in  the  remaining  cases  two 
transfers.  In  each  of  these  cases  the  original 
purchaser,  having  paid  the  price  and  re-sold  the 
goods,  granted  a  delivery-order  addressed  to  the 
appellants  in  the  terms  stated  in  the  joint 
minute,  and  this  order  having  been  intimated  to 
them  the  appellants  immediately  made  entries  of 
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the  transfer  in  their  warehouse  ledger,  taking  the 
goods  ont  of  the  name  of  the  original  purchaser 
and  entering  them  in  the  name  of  the  snb-pnr- 
ohaser.  At  the  same  time  they  granted  an  ac- 
knowledgment by  letter  to  the  sub-purchaser  of 
the  receipt  of  the  delivery-order,  adding — "And 
we  have  to  intimate  that  rent  on  the  casks " 
therein  speciSed  will  "be  charged  to  }on"  from 
a  date  specified,  being  the  day  on  which  the  de- 
livery-order was  intimated  to  them;  and  appended 
to  these  letters  were  certain  conditions  specifying 
the  rate  of  rent  to  be  thereafter  charged  against 
the  transferee  for  warehousing  the  goods.  In 
the  case  of  each  transfer  by  the  sub-purchaser  in 
favour  of  another  sub-purchaser  the  same  course 
was  pursued — the  delivery-order  intimated,  the 
transfer  of  the  goods  recorded  in  the  appellants' 
books,  and  the  goods  transferred  to  the  name  of 
the  transferee,  and  an  acknowledgment  of  the 
delivery-order  issoed  with  an  intimation  that  the 
new  sub-pnrchaser  would  be  charged  rent  at  the 
rates  specified. 

The  appellants  are  possessed  of  large  bonded 
warehouses  at  their  different  distilleries  of  Com- 
bns,  Oameron  Bridge,  and  Garsebridge,  in  which 
whisky  manufactured  by  them  is  stored.  In 
these  bonded  warehouses  they  have  been  in  use 
f  ora  number  of  years,  by  arrangement  with  persons 
dealing  with  them,  to  allow  the  goods  to  remain  on 
storage  rent,  and  each  quantity  of  whisky  as  pur- 
chased is  not  only  entered  in  the  name  of  the 
purchaser,  and  transferred  from  time  to  time  to 
sub-purchasers  in  the  manner  just  explained,  but 
the  different  casks  are  marked  so  as  to  be  readily 
identified  as  being  the  goods  specifically  described 
in  the  delivery-orders  and  transfer  entries.  The 
information  furnished  by  the  parties  does  not 
■how  in  detail  the  extent  to  which  the  company 
store  or  warehouse  the  goods  of  others  as  com- 
pared with  their  own  stock ;  but  there  can,  I 
think,  be  no  doubt  that  whisky  belonging  to 
themselves  and  unsold  must  form  a  small  pro- 
portion of  the  total  quantity  of  goods  in  their 
bonded  warehouses.  Ooods  sold  by  them  during 
a  number  of  years  have  been  constantly  in  use  to 
be  left  in  their  custody  for  payment  of  warehouse 
rents,  while  I  should  suppose  that  as  manufac- 
turers they  will  endeavour  to  make  sales  of  their 
own  goods  as  soon  after  they  are  manufactured  as 
possible. 

In  considering  the  effect  of  the  appellants' 
sales,  the  delivery-orders  and  acknowledgments 
in  the  terms  already  mentioned,  and  transfer 
entries  in  their  books,  as  bearing  on  their  claim 
to  be  now  proprietors  of  all  the  whisky  in  their 
warehouses,  it  appears  to  me  to  be  of  much  im- 
portance to  have  in  view  the  provisions  of  the 
Mercantile  Law  Amendment  Act  of  1856.  Prior 
to  that  statute  several  cases  had  occurred  in  which, 
although  the  sellers  of  goods  had  received  full  pay- 
ment of  the  price  and  implement  of  the  contract  on 
the  part  of  the  buyer,  their  creditors  on  their  bank- 
ruptcy were  held  entitled  to  refuse  delivery  to 
the  buyer  or  his  creditors,  and  thus  they  got  the 
benefit,  first,  of  the  price  of  the  goods  which  the 
the  bankrupt  had  received,  and  next  of  the  value 
of  the  goods  themselves.  Even  in  the  case  of  a 
■nb-purchaser,  who  in  his  turn  had  paid  the  price 
of  the  goods  to  the  first  purchaser,  and  had  ob- 
tained and  intimated  a  delivery-order,  the  original 
Beller,  notwithstanding  the  reoeipt  of  the  price 
due  to  b'"',  and  the  fact  that  he  held  the  goods 


merely  as  an  accommodation  to  the  buyer  and 
for  his  behoof,  was  held  entitled  to  a  right  of 
retention  for  a  balance  due  to  him  by  the  flnt 
purchaser  on  new  and  different  transactions.  It 
appears  to  me  to  be  impossible  to  dispute  that 
these  cases  resulted  in  serious  injustice.  I  am 
humbly  of  opinion  that  it  was  not  a  creditable 
state  of  the  law  that  in  such  circumstances  the 
rights  of  purchasers  who  had  paid  for  their  goods 
should  have  been  defeated,  and  that  the  sellen 
whs  had  obtained  pajrment  of  tha  price  of  the 
goods,  which  were  left  in  their  possession  ad- 
mittedly by  arrangement  for  custody  only,  or 
their  creditors  should  still  be  entitled  to  re- 
fuse delivery.  The  decisions  were  rested  partly 
on  the  doctrine  that  until  delivery  of  goods 
under  a  contract  of  sale  was  made  the  right  of 
property  or  jus  in  re  remained  with  the  seller, 
and  partly  on  the  doctrine  of  reputed  ownership, 
or  at  least  on  the  view  that  merchants  were  entitled 
to  assume  that  goods  which  were  in  their  debtor's 
possession  were  their  property — that  to  hold 
otherwise  would  enable  sellers  to  obtain  fictitious 
credit — and  that  this  was  a  good  reason  for  re- 
fusing to  give  effect  to  constructive  delivery. 
This  last  was  the  express  ground  of  judgment  of 
Lord  Deas  and  Lord  Benholme  in  the  case  of 
Mathiton  v.  Allison.  In  regard  to  the  first  of 
these  grounds  the  result  was  arrived  at  by  tiie 
application  of  the  principle  expressed  in  the 
brocard,  iradUionilnu  non  nudis  paciis  trajufcr- 
untur  rerum  dominia. 

It  has  always  seemed  to  me  that  that  principle 
was  carried  to  an  extreme  length  in  the  cases  I 
refer  to — I  mean  more  particularly  the  oases  of 
Melrose  v.  Hastie  and  Mathison  v.  Allison,  neither 
of  which  unfortunately  was  reviewed  in  the 
House  of  Lords — that  in  these  oases  the  prin- 
ciple received  effect  in  ciroumstanoea  which 
did  not  warrant  its  application.  I  assume  it  to 
have  been  dearly  established  in  the  law  of  Scot- 
land— as  I  believe  it  to  have  been  properly  so 
established — that  where  there  was  a  simple  oon- 
traot  of  sale  with  nothing  following  on  it  the  pro- 
perty shoiild  remain  with  the  seller.  But  where 
something  material  had  followed  beyond  the 
nudum  pactum,  where  the  seller  had  been 
actually  paid  the  price  of  the  goods,  had  entered 
the  goods  in  his  books  as  belonging  to  the  pui- 
ohaser,  and  had  set  them  aside  and  ear-marked 
and  retained  them  in  his  premises  by  arrange- 
ment with  the  buyer  for  custody  only,  I  am 
humbly  of  opinion  that  the  brocard  traditionibM 
non  nvdis  paetit  trantfsruntur  rerum  dominia 
had  no  proper  application.  I  should  perhaps 
rather  say  it  had  been  fully  satisfied,  because  the 
bare  agreement,  the  nudum  pactum,  had  been  fol- 
lowed and  clothed  by  implement  on  the  part  of  the 
buyer,  and  by  acts  on  the  part  of  the  contracting 
parties,  which  constituted  constructive  delivery. 
Happily,  however,  by  the  legislation  of  1856  the 
gross  injustice  whicD  had  been  done  to  buvera 
who  had  not  only  bought  but  paid  for  their  goods 
was  in  a  great  measure  removed  as  regards  the  sub- 
sequent dealings  of  traders ;  and  in  the  case  of  sab- 
purchasers  who  had  intimated  their  purchases  by 
delivery-orders  or  otherwise  to  the  original  seller 
all  possible  right  of  retention  on  the  seller's  part 
on  the  ground  of  any  claim  of  indebtednea 
against  the  original  bnyer  on  other  trtnaaotiona 
was  abolished.  It  is  true  that  the  anaotments  of 
the  statute  do  not  alter  the  legal  principle  that 
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the  seller  of  goods  retains  a  right  of  property  in 
them,  or  jut  in  re  until  delivery,  aotnal  or  oon- 
strnctive ;  but  the  statute  provided  a  remedy  for 
the  injustice  and,  as  I  think,  the  mischief  of  the 
law,  as  it  had  been  interpreted  by  decisions,  to 
an  extent  which  it  appears  to  me  materially 
affects  the  decision  of  the  present  case.  After  an 
examination  of  the  statute  with  reference  to  the 
change  effected  in  the  law,  Lord  Blackbarn  ob- 
served in  the  case  of  if 'Bean  v.  WcUlace  &  Com- 
pany, 8  K.  (H.  of  L.)  112— "The  obief  practical 
difference  arising  from  the^tM  in  re  remaining  in 
the  vendor  and  the  ju*  ad  rem  going  to  the  pnr- 
ohaser  was  that  the  vendor's  creditors  by  poind- 
ing and  by  sequestration  could  take  the  goods. 
There  is  a  nominal  difference  still  between  the 
law  of  England  and  the  law  of  Scotland  ;  but  for 
all  practical  purposes  the  law  of  Scotland,  where 
there  has  been  a  contract  of  sale  though  no  de- 
livery, is  made  identical  with  the  law  of  England 
in  the  actual  result. "  In  the  case  of  a  sub-pur- 
ohaser,  particularly  who  has  intimated  his  sub- 
purchase,  it  seems  to  me  that  his  Lordship's  words 
are  literally  true. 

The  appellants  in  this  case  set  up  a  claim  of 
property  to  the  goods  which  they  soM  years  ago, 
and  the  right  to  which  in  some  cases  has,  as  I 
have  observed,  passed  through  several  parties 
till  it  became  vested  in  the  bankrupts.  They 
have  admittedly  no  claim  whatever  to  hold  the 
goods  against  the  purchaser  from  them.  They 
have  received  the  price,  and  even  if  the  originEj 
purchasers  were  debtors  to  them  in  aoeonnt  they 
oannot  on  that  ground  maintain  any  right  to  re- 
tain the  goods  against  a  sub-purchaser  who  by  inti- 
mation of  the  delivery-order  has  intimated  his 
snb-pnrchase.  The  only  means  by  which  the 
appellants  could  have  acquired  such  a  right  was 
not  by  asserting  any  right  of  property  in  the 
goods,  but  by  resortiug  to  the  diligence  of  arrest- 
ment of  their  debtor's  goods — i.e.,  the  goods  of 
the  original  purchaser — in  their  own  hands — a 
diligence  which  is  competent  to  all  other  creditors 
of  the  purchaser,  but  which  must  be  resorted  to 
before  intimation  of  the  sub-sale. 

It  is  in  these  circumstances  that  the  legal  effect 
of  the  intimated  sub-purchase,  the  transfer  of 
the  goods  in  the  books  of  the  company,  and  the 
intimation  of  a  charge  for  rent  is  to  be  con- 
sidered— and  that  in  a  question  with  persons 
who  as  part  of  their  ordinary  business  store 
goods  for  rent.  It  humbly  appears  to  me  that 
the  result  of  the  dealing  between  the  appellants 
as  the  original  sellers — who  can  no  longer  retain 
the  goods  on  account  of  any  obligation  of  the 
purchaser  from  them — and  sub-purchasers,  is 
that  constructive  delivery  of  the  goods  has  been 
given  to  the  latter.  The  system  on  which  the 
company  acts,  and  has  acted  for  years,  in  my 
opinion  makes  them  (as  the  Lord  Ordinary  has 
held)  varehousemen  or  store-keepers  in  a  ques- 
tion with  snb-purchaseis  with  whom  they  have 
dealings ;  and  it  is  only  right  that  this  should  be 
so,  for  much  the  greater  part  of  the  goods  in 
their  warehouse  is  held  for  sub-purchasers  and 
for  payment  of  warehouse  rent.  There  is  no 
doubt  that  if  the  delivery-orders  and  relative  in- 
timations and  transfer  entries  in  the  company's 
books  had  occurred  in  the  case  of  goods  stored  in 
an  ordinary  public  warehouse,  that  would  have 
been  oonolnsive  in  the  respondents'  favour.  Why 
■honld  the  result  be  different  in  the  case  of  the 


appellants  who  are  to  a  large  extent  warehousemen 
or  storekeepers,  although  they  do  not  receive  and 
store  whisky  other  than  their  own  manufacture  ? 
It  is  said  that  the  legal  effect  is  different  because 
they  were  originally  sellers  of  the  goods.  The 
provisions  of  the  statute  have  destroyed  the  rights 
of  retention  which  persons  in  their  position 
formerly  bad,  at  least  to  the  extent  I  have 
already  stated ;  and  these  provisions  have  at  the 
same  time,  as  it  appears  to  me,  made  it  also 
more  easy  than  formerly  for  persons  buying 
from  the  original  purchasers  to  obtain  from 
the  appellants  constructive  delivery  of  the  goods 
HO  bought  and  warehoused  with  them ;  and 
.for  the  appellants  to  give  such  delivery.  The 
appellants  were  bound  to  give  actual  delivery  if 
asked,  as  they  could  not  retain  the  goods  even  if 
the  original  purchaser  owed  them  a  general  bal- 
ance, and  there  is  every  presumption  in  favour  of 
constructive  delivery  and  against  the  notion  that 
the  sub-purchaser  would  elect  so  to  transact  as  to 
leave  the  appellants  owners  of  the  goods  which  he 
merely  stored  with  them. 

It  do  not  know  whether  it  is  maintained  by  the 
appellants  that  they  cannot  give  constructive  de- 
livery of  goods  of  which  they  were  the  original 
sellers,  and  which  have  continued  to  lie  in  their 
warehouse.  If  that  be  maintained,  I  think  the  con- 
tention is  clearly  unsound.  Lord  Mure  has  given 
several  instances  of  constructive  delivery  of  sub- 
jects purchased  and  left  with  the  seller,  even  where 
the  seller  did  not  hold  himself  out,  as  the  appel- 
lants do,  as  warehouse  keepers  for  rent.  Pro- 
fessor Bell  mentions  the  case  of  the  purijhaser  of 
a  vase  who,  having  paid  for  it,  leaves  it  with  the 
seller  to  have  certain  work  executed  on  it.  A 
person  may  purchase  a  horse,  and  having  paid  the 
price,  may  leave  the  animal  with  the  seller  at 
livery,  or  let  it  to  the  seller  on  hire.  Burely  it 
could  not  be  successfully  maintained  that  the 
purchaser  of  the  vase  must  take  it  up  and  carry 
it  outside  the  seller's  premises  and  return  with 
it,  or  that  the  purchaser  must  take  his  horse  out- 
side of  the*  stable,  when  he  may  take  it  back 
again,  in  order  to  have  effectual  delivery.  The 
constructive  delivery  is  surely  complete  without 
any  such  proceeding  of  personal  apprehension 
and  removal  of  the  subject  from  the  seller's  pre- 
mises. The  law,  as  I  understand  it,  does  not 
require  this  form  to  be  gone  through,  for  it 
would  be  little  more  than  a  mere  form. 
Oonstructive  delivery  is  complete  by  payment, 
followed  by  the  new  contract  or  arrangement 
made  with  the  seller,  which  entirely  changes  his 
title  to  the  goods  from  one  of  property  to  one  of 
depository,  hirer,  or  otherwise.  So  also  with  a 
purchaser  of  cattle  who,  having  paid  the  price, 
agrees  to  leave  the  cattle  for  grazing  at  a  rent  or 
charge  agreed  on.  The  constructive  delivery,  I 
cannot  doubt,  would  be  quite  as  effectual  as  actual 
delivery  by  the  removal  of  the  cattle  by  the  pur- 
chaser outside  of  the  seller's  field  and  putting 
them  back  again.  A  purchaser  of  books  may 
leave  them  to  be  bound  with  a  seller  who  also 
carries  on  business  as  a  bookbinder,  and  such 
instances  might  be  indefinitely  multiplied. 
Whether  anything  can  be  maintained  against 
constructive  delivery  being  allowed  by  the  law 
or  not  because  of  the  doctrine  of  reputed 
ownership  is  a  different  matter,  to  which  I  shall 
refer  immediately.  But  apart  from  this,  I  can 
see  no  reason  to  doubt  that  in  the  oases  which  I 
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have  mentioned  oonstmotiye  delivery  wonld  in 
bona  fide  transaotions  be  quite  as  effectual  as 
aotnal  deliTery  by  the  removal  of  the  subjects 
purchased  from  the  custody  of  the  seller. 

And  80  also  in  the  case  of  a  general  warehouse 
or  store.  A  purchaser  of  goods,  desirous  of  leaving 
them  with  the  warehouseman  and  willing  to  pay 
rent  for  them,  intimates  bis  deUvery-order  and 
gets  the  goods  transferred  in  the  warehouse  books 
to  his  name.  There  has  been  no  actual  delivery 
or  personal  taking  possession  of  the  goods.  But 
the  constructive  delivery  is  complete,  because  the 
contract  of  deposit  with  the  sub-purchaser  has 
been  completed.  This  illustration  shows,  as 
the  other  illustrations  do,  that  it  is  not  correct  or 
true  to  say  that  the  purchaser  must  take  physical 
possession  of  goods  purchased.  That  is  certainly 
not  required,  and  if  delivery  with  its  legal  conse- 
quences be  effected  in  the  case  of  a  warehouse- 
man, or  in  the  other  cases  I  have  mentioned,  it 
must,  as  it  appears  to  me,  be  equally  effected  in 
the  case  of  goods  lying  with  a  seller  where  the 
price  is  paid  and  the  goods  are  left,  entirely  be- 
cause of  a  new  arrangement  that  the  seller  shall 
hold  them  on  deposit,  or  shall  so  hold  them  and 
store  them  in  return  for  a  certain  charge  or  rent. 
I  cannot  assent  to  the  view  that  a  seller  by  the 
law  of  this  country  cannot  effectually  make  such 
an  arrangement,  nor  can  I  believe  that  such  con- 
structive delivery,  if  the  facts  are  clear  and  the 
iona  fldei  of  the  parties  is  evident,  is  not  as 
efleotaal  as  actual  delivery  would  be.  I  do 
not  regard  an  arrangement  to  pay  rent  as  at 
all  essential  or  necessary,  though  the  payment 
of  rent  is  a  clear  piece  of  evidence  as  to  the 
true  nature  of  the  agreement  of  the  parties. 
If  the  purchaser  were  by  his  servants,  in  his 
dealings  with  the  appellants  (and  I  say  the  same 
of  sub-purchasers),  to  roll  the  puncheons  of 
whisky  out  of  the  store  in  order  to  take  actual 
possession,  and  to  roll  them  back  again,  but 
clearly  on  an  arrangement  for  custody  and  de- 
posit only,  this  would  be  taking  actual  delivery.. 
Snrely  constructive  delivery  can  be  given  and 
taken  without  going  through  this  process.  I 
cannot  doubt  that  if  on  the  occasion  of  the  inti- 
mation of  the  delivery-orders  by  the  original 
purchasers  of  the  goods  in  question  being  inti- 
mated to  the  appellants — who,  as  I  have  shown, 
were  bound  to  give  actual  delivery  if  asked, 
because  they  could  have  no  claim  to  retain  the 
goods  for  a  debt  dne  by  the  purchaser — the  ap- 
pellants had  acknowledged  the  order,  and  in  their 
letter  had  undertaken  expressly  to  hold  the  goods 
for  the  Bub-purchaseiB  as  warehousemen  or  cus- 
todiers for  rent  for  their  accommodation,  the  de- 
livery would  have  been  effectual.  But  this  wonld 
only  have  been  the  giving  and  taking  of  con- 
structive and  not  actual  delivery. 

And  in  effect  this  in  my  opinion  was  what 
occurred  in  reference  to  the  goods  now  in  question. 
The  appellants  had  no  power  to  hold  them  for  a 
day  after  theoriginal  buyerdemanded  them, and  his 
anb-purchsser  was  in  a  position  totakeeither  actual 
or  constructive  delivery  as  be  chose.  Is  there 
any  reason  for  saying  be  preferred  to  take  neither, 
but  to  leave  his  original  sellers  that  jui  in  rt 
which  they  now  seek  to  plead  and  enforce  after 
all  that  has  occurred  ?  The  appellants  are  ware- 
housemen— though  they  only  agree  to  store  goods 
of  their  own  manufacture — for  they  have  regular 
stores  which  are  largely  used  by  third  parties 


who  arrange  to  pay  storage  rents  or  charges;  and 
when  goods  are  transferred  by  the  origin^  buyer, 
who  having  paid  the  price  and  being  under  no 
obligation  of  any  kind  to  the  seller,  is  under  the 
statute  to  all  practical  effects  the  owner  (the 
seller  having  no  possible  right  of  retention  of  the 
goods) — when  the  transfer  is  duly  recorded  in  the 
warehouse  books — and  an  intimation  given  to  the 
sub-purchaser  that  henceforth  "rent"  will  be 
charged  against  him  for  the  goods,  I  am  of 
opinion  that  the  goods  are  then  left  with  the 
appellants  and  accepted  by  them  as  custodiers  or 
warehousemen  for  custody  on  rent.  Under  this 
arrangement  they  cannot  in  my  opinion  rear 
up  or  revert  to  their  former  right  of  owner- 
ship, an  empty  right  which,  if  it  existed  at  all 
when  the  sub-sale  was  intimated,  had  then  no 
legal  effect  or  consequences  even  in  a  question 
with  the  original  purchaser.  If  I  be  right  in  so 
thinking,  of  cenrse  they  cannot  obtain  the  pre- 
ference they  now  seek  to  gain  over  the  general 
creditors  of  Messrs  Bussell. 

The  view  I  havenowstated  does  not  conflict  with 
the  decision  in  the  case  of  Anderson  v.  M'CaU  <£ 
Company,  on  which  much  of  the  appellants'  argu- 
ment was  baaed.  I  should  without  difficulty  have 
concurred  in  the  decision  of  that  case,  for  as  soon 
as  it  was  settled  that  the  storekeeper  Angus  was 
merely  a  servant  of  Jackson  &  Son,  the  owners 
of  the  goods  there  in  dispute,  and  that  therefore 
in  giving  a  delivery-order  on  him  they  were 
merely  giving  an  order  on  themselves,  the  esse 
resolved  into  an  attempt  on  the  part  of  persona 
giving  an  advance  on  moveable  property  to  have 
an  effectual  pledge  although  the  property  was 
left  entirely  in  the  debtors'  hands.  Jackson  &Son 
continued  themselves  to  hold  the  sugars  on  the 
security  of  which  their  creditors  made  the  ad- 
vances, and  an  undertaking  to  hold  these  sugars, 
which  were  their  own  property  in  every  sense  of 
the  word,  in  their  own  possession  for  behoof  of  a 
particular  creditor  was  of  conrse  ineffectual,  be- 
cause a  pledge  cannot  be  given  by  a  debtor  who 
coutinues  in  possession  of  it.  The  law  is  entirely 
different  in  a  case  of  purchase  and  sale  where  the 
price  has  been  paid.  It  seems  to  me,  accord- 
ingly, that  the  dicta  in  the  case  of  Andemm  v. 
M'Oall,  founded  on  by  the  appellants,  must  be 
regarded  as  cbiter  in  a  question  like  this  of  pur- 
chase and  sale  and  sub-sales  followed  by  the 
dealings  above  detailed.  The  passage  mainly 
founded  on  in  the  opinion  of  yonr  Iiordship  is 
as  follows: — "In  order  to  operate  constmotive 
delivery  by  means  of  a  delivery-order  there  must 
be  three  independent  persons,  the  vendor,  the 
vendee,  and  the  custodier  of  the  goods,  and  if 
the  custodier  of  the  goods  be  identical  with  the 
vendor  there  ceases  to  be  a  third  independent 
person ;  and  therefore  constructive  delivery  can- 
not in  that  case  be  effected  by  a  delivery-order. 
That  is  the  clear  law  of  Sootlond,  which  is  well 
established,  and  has  received  effect  in  a  number 
of  oases.  Applying  that  rule  of  law  I  am  of 
opinion  that  this  verdict  is  for  the  pnrsners."  U 
that  passage  be  read  as  limited  in  its  application 
to  such  a  case  as  that  of  JI'GaU,  where  it  wu 
attempted  to  make  a  security  effectual  over 
moveables  retenta  poueuioju  of  the  owner,  I 
entirely  agree  with  it.  Bat  it  has  no  relation,  I 
think,  to  a|case  like  this  where  sab-pnrchaaera' 
rights  at  common  law  and  under  the  statota  ar« 
in  question.    In  that  case  there  was  no  sob- 
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poTohase  and  no  deUvery-ordeT  by  the  first  pur- 
chaser to  a  Bnb-pnrohaser  who  had  paid  for  the 
goods.  In  this  case  in  each  snb-pnrchase  there 
were  three  parties  ooncerned,  and  for  the  reasons 
I  have  explained  T  think  the  appellants,  who  wmo 
one  of  these  parties,  and  who  were  the  onstodiers 
of  the  goods,  were  truly  third  parties,  altbongh 
they  had  at  one  time  been  owners  and  sellers  of 
the  goods.  It  is  said  there  were  only  two  persons, 
Tiz.,  the  original  sellers  or  owners  and  the  bnyers 
oi  their  mandatories  or  assignees.  This  seems  to 
me  to  be  begging  the  whole  qaestien.  The  original 
sellers  had  in  my  opinion  become  cnstodiers  or 
warehousemen  of  thegoodsbyoontract.  Inaoycase 
they  had  a  double  character.  The  sub-purchasers 
had  acquired  an  independent  position.  It  is  only 
by  regarding  them  as  sellers  and  owners  only  that 
the  appellants  can  maintain  their  argument,  for 
they  oonld  not  be  onstodiers  only  of  their  own 
property.  Bat  if  the  appellants  were  cnstodiers 
only,  as  I  think  they  were,  by  contract  having  lost 
any  right  of  property  after  constructive  delivery 
of  the  goods,  there  were  plainly  three  persons 
taking  part  in  each  snb-sale  and  delivery. 

In  my  opinion,  however,  already  explained,  I  do 
not  think  that  it  is  in  the  least  degree  necessary 
to  constructive  delivery  that  three  persons  shijl 
take  part  in  the  transaction. 

Any  question  of  reputed  ownership,  or  of  the 
Bopposed  inference  as  to  ownership,  to  be  drawn 
from  the  mere  possession  of  goods  which  to  a 
large  extent  entered  into  the  decision  of  the  cases 
of  Melrote  v.  Ha$tie  and  Jfaihiton  t.  Alliten, 
and  which  formed  the  ground  of  judgment  of 
Ix>rd  Deas  and  Lord  Benholme  in  the  case  of 
Mathison,  does  not,  I  think,  arise  here.  The 
appellants  are  here  themselves  only  claiming 
their  contract  rights.  They  are  not  represented 
by  creditors  who  might  plead  that  they  had  been 
indnced  to  give  credit  because  of  continued 
possession  of  goods  allowed  to  their  debtor. 
Bat  even  if  the  qaestion  had  occurred  with 
creditors  of  tha  appellant  seeking  to  gain  the 
preference  over  the  general  creditors  of  the  sab- 
purchasers  which  the  appellants  now  do,  I  am 
clearly  of  opinion  that  the  plea  of  apparent 
or  reputed  ownership  would  not  avail  If  the 
appellants  are  the  owners  they  must  succeed 
in  their  plea  of  retention  on  that  ground.  If 
they  are  not,  there  is  no  room  for  saying  that  the 
Bub-purchasers  have  so  acted  as  to  warrant  third 
parties  to  assume  or  believe  that  the  appellants 
were  the  owners.  In  the  case  of  M'Bean  v. 
Wallace  <t  Company  this  subject  was  discussed 
in  reference  to  a  ship  in  the  course  of  being  built 
in  the  shipbuilders'  yard,  and  the  plea  did  not  re- 
ceive much  countenance — and  the  cases  of  Orr  v. 
TuUit,  8  Macph. ,  and  RoherUon,  9  K.,  are  recent 
authorities  showing  that  the  title  of  possession  is 
the  point  to  which  persons  must  look  in  giving 
credit  to  others.  In  Prof.  Bell's  Principles,  sec. 
1315.  he  says — "Possession  alone  is  not  a  gronnd 
on  which  moveables  shall  be  made  to  answer 
for  the  debt  of  the  possessor,  or  on  which 
creditors  are  entitled  to  rely,  for  the  goods  in 
their  debtor's  possession  may  be  with  him,  not 
as  owner,  but  under  some  contract  requiring 
temporary  possession.  Hence,  every  legitimate 
cause  of  possession  makes  an  exception  to  the 
credit  of  apparent  ownership.  So  in  Commo- 
date the  possession  of  the  borrower  is  no  lawful 
ground  of  credit  to  him.    In  Hiring,  neither  the 


subject  let  nor  materials  in  the  hands  of  a  work- 
man under  locatio  operii  can  afford  a  fair 
ground  of  enlarged  credit  to  the  possessor.  In 
Deposit,  though  the  thing  deposited  may  appear 
as  part  of  the  custodier's  stock,  it  remains  sepa- 
rate on  his  bankruptcy  as  the  property  of 
the  depositors."  This  seems  to  me  to  be 
quite  applicable  to  the  present  case,  and  to  be 
condnslve.  I  do  not  think  that  because  goods 
for  the  buyer's  convenience  are  left  in  a  seller's 
warehouse  after  being  sold  and  the  price  paid, 
there  is  ground  for  reputed  ownership — especially 
now,  having  regard  to  the  provisions  of  the 
Mercantile  Law  Amendment  Act  as  affecting  the 
rights  of  sellers  and  their'  creditors.  And  in 
so  far  as  the  judgments  of  Melrote  v.  Hatiid  and 
Mathison  v.  AUison  proceeded  on  that  view,  they 
were,  I  think,  unwarranted.  In  some  of  the 
cases  on  this  branch  of  the  law  Judges  have  said 
it  was  the  buyers'  own  fault  that  they  did  notti^e 
aotoal  delivery,  and  they  must  take  the  conse- 
quences. I  see  no  fault  in  the  matter,  nor  do  I 
see  any  reason  for  this  conseqaence,  viz.,  that 
they  should  lose  the  goods -they  had  paid  for. 
The  exigencies  of  business  and  the  convenience 
of  merchants  (and  I  think  the  convenience  of 
trade  should  have  great  weight  in  sach  ques- 
tions) often  require,  or  at  least  make  it  highly 
desirable,  that  goods  bought  and  paid  for  should 
remain  with  the  original  seller,  not  as  his 
goods,  bat  on  the  contract  of  deposit.  If  this 
be  arranged  constructive  delivery  results.  The 
transaction  cannot  be  held  invalid  or  ineffectual 
because  third  parties  choose  to  infer  without 
warrant  that  the  possession  of  an  original  seller 
is  necessarily  continuous  as  the  posBession  arising 
from  ownership,  whatever  may  have  been  the 
seller's  contracts  or  dealing  with  his  goods. 

Finally,  I  think  reputed  ownership  is  out 
of  the  question  with  reference  to  such  a  business 
as  that  of  the  appellants,  whose  warehouses  in  the 
knowledge  of  everyone  dealing  with  them  are  so 
much  used  for  the  storing  of  goods  sold  often 
years  before  by  the  appellants  to  third  parties. 

I  am,  on  the  whole,  of  opinion  that  the  judg- 
ment of  the  Lord  Ordinary  is  sound,  and  that  it 
should  be  affirmed. 

LoBD  Adam — By  the  laws  of  Scotland  the  pro- 
perty of  goods  sold  ^but  not  delivered  remains 
with  the  seller. 

Nothing  but  delivery,  actual  or  constructive, 
will  pass  the  property.  There  has  been  no  actual 
delivery  in  this  case.  The  whisky  sold  is  now, 
and  has  all  along  been,  in  the  possession  of  the 
Distillery  Company.  It  lies  now,  and  has  lain 
all  along,  in  the  cellars  or  warehouse  of  the 
company. 

Has  there  then  been  constructive  delivery? 
The  Lord  Ordinary  is  of  opinion  that  if  the  com- 
pany were  here  in  a  question  with  the  original 
purofaaser,  they  must  have  prevailed.  I  agree 
with  bim,  for  I  think  that  the  cases  of  ifatfuiton 
V.  Alison,  and  Wiper  v.  ffarve!/,  rule  this  case. 
lu  the  case  of  Mat/ieson  v.  Alison,  as  in  this  case, 
the  whisky  sold  remained  in  the  seller's  ware- 
house, but  the  price  of  the  whisky  was  paid  by 
the  vendee.  An  invoice  was  sent  to  him,  and  the 
sale  recorded  in  the  warehouse-books  of  the 
seller.  But  the  Court  held  that  all  this  did  not 
operate  constructive  delivery,  that  the  vendor 
remained  the  nndivested  owner  of  the  goods, 
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and  that  what  passed  to  the  vendee  was  a  right 
to  demand  delivery  o{  the  goods  sold. 

The  only  difference  that  I  see  between  this 
case  and  that  of  Alison  v.  Matheton  is  that  on 
the  invoice  sent  to  the  vendee  there  is  endorsed 
as  a  condition  of  the  sale  that  the  spirits  would 
be  held  free  of  rent  charge  for  six  months  in 
the  company's  casks  and  twelve  months  in  cus- 
tomer's casks  from  date  of  invoice,  and  that 
thereafter  the  spirits  shoold  be  sabject  to  a  rent 
charge  of  Id.  or  2d.  a-week  as  the  case  might  be. 

It  is  said,  as  I  understand,  that  the  effect  of 
this  condition  was,  that  thereafter  the  vendor 
held  the  goods,  not  in  his  title  of  nndivested 
owner,  bat  as  a  warehooseman  under  an  implied 
contract  to  that  effect. 

It  is,  I  think,  quite  settled  that  if  the  owner 
of  go6ds  delivers  them  to  a  warehouseman,  or 
other  neutral  custodier  to  hold  them  for  him, 
that  an  order  by  the  owner  to  the  custodier  to 
deliver  them  to  the  purchaser  intimated  to  the 
custodier  will  operate  as  constructive  delivery 
of  the  goods,  and  transfer  the  property  of  them 
to  the  purchaser. 

Your  Lordship  in  the  case  of  PochitiT.  Robinow, 
7  Maoph.  622,  thus  states  the  law  in  this  respect — 
"  Gonstmctive  delivery  may  take  place,  and  gener- 
ally does  take  place,  where  specific  goods  or  other 
moveables  being  in  the  custody  of  some  person 
other  than  the  owner  the  owner  gives  to  the 
purchaser  of  these  goods  a  delivery-order  ad- 
. dressed  to  the  custodier  ordering  him  to  deliver 
to  the  purchaser  those  specific  goods.  When 
this  delivery-order  is  intimated  to  the  custodier, 
constructive  delivery  is  effected,  because  the 
custodier  becomes  from  that  time  holder  for  the 
purchaser,  just  as  before  he  was  holder  for  the 
seller.  But  to  the  completion  of  such  construc- 
tive delivery  two  things  are  indispensable,  that 
the  holder  shall  occupy  an  independent  position, 
and  be  neither  the  owner  nor  in  any  way  identi- 
fied with  the  owner  of  the  goods."  That,  I 
think,  is  a  correct  exposition  of  the  law,  but  I 
can  find  no  facts  admitting  of  its  application  in 
this  case. 

I  cannot  see  how  a  condition  such  as  the  one 
in  question  adjected  to  a  contract  of  sale  for  the 
mutual  accommodation  of  the  vendor  and  vendee 
can  have  the  effect  of  converting  the  vendor  into 
a  neutral  warehouseman  or  independent  custodier 
of  the  goods.  So  far,  then,  I  concur  with  the 
Lord  Ordinary,  and  I  think  he  is  right  in  saying 
that  the  Distillery  Company  must  have  prevailed 
in  a  question  with  the  original  vendee.  But  I 
differ  from  him  in  thinking  that  it  makes  any 
difference  that  the  question  has  arisen  with  a 
gub-vendee. 

If  the  original  vendee  had,  as  I  think  be  bad, 
only  A  jus  ad  rem — a  right  to  demand  delivery  of 
the  goods — he  could  give  no  higher  right  to  a 
snb-purchaser.  The  original  vendee  could  not 
give  delivery  of  the  goods  to  the  snb-vendee, 
because  he  never  had  possession  of  them  himself. 
The  course  of  dealing  with  the  goods  in  this  case 
was  this.  The  vendee  granted  to  the  sub-vendee 
a  delivery-order — that  is,  a  request  addressed  to 
the  vendor  to  deliver  to  him,  the  snb-vendee,  the 
goods  therein  mentioned. 

This  delivery-order  was  intimated  to  the 
vendor.*  The  receipt  of  it  was  acknowledged  by 
him,  with  an  intimation  that  rent  for  the  casks 
woi^d  be  charged  from  a  date  stated,  and  the 


transfer  is  entered  in  the  vendor's  books. 
.  The  effect  of  this  appears  to  me  to  be  simply 
to  substitute  the  snb-vendee  in  place  of  tba 
original  vendee.  It  gives  the  sub-vendee  a  right 
to  demand  delivery  of  the  goods  from  the 
vendor — which  is  just  the  right  which  the 
original  vendee  had — and  completes  the  trans- 
action as  between  the  vendee  and  sub-vendee. 

The  Lord  Ordinary  qnotes  with,  approval  the 
statement  of  the  law  by  your  Lordship  in  Ander- 
ton  V.  M'Gall,  that  "in  order  to  operate  con- 
structive delivery  by  means  of  a  delivery-order, 
there  must  be  three  independent  persons— the 
vendor,  Che  vendee,  and  the  custodier  of  the 
goods,  and  if  the  custodier  of  the  goods  be 
identical  with  the  vendor,  there  ceases  to  be  a 
third  independent  person,  and  therefore  eon- 
structive  delivery  cannot  in  that  case  be  effected 
by  a  delivery-order." 

But  when  the  Lord  Ordinary  goes  ou  to  say 
that  in  this  case  there  are  three  independent 
parties,  the  vendor — i.e.,  in  his  view  the  original 
vendee — the  bankrupts  vendees,  and  the  appel- 
lants warehousemen,  I  think  he  has  mistaken 
the   contract  of  which   implement   is    sought 

There  is  no  question  as  to  implement  of  the 
contract  of  sale  between  the  original  vendee  and 
the  snb-vendee.  That  was  implemented  by  the 
delivery  to  the  latter  of  the  delivery-order  and 
its  intimation  to  the  Distillery  Company. 

The  contract  here  which  is  sought  to  be 
enforced  is  the  contract  between  the  original 
vendor  and  vendee,  and  to  this  contract  ther« 
are  only  two  parties,  the  vendor  and  the  sub- 
vendee,  as  coming  in  place  of  the  original  vendee. 
There  is  no  third  party  concerned,  independent 
or  otherwise. 

On  the  whole  matter  I  am  of  opinion  that  the 
Distillery  Company  have  all  along  been  in  pos- 
session of  the  goods  in  question  in  their  title  of 
nndivested  owners,  and  that  they  are  entitled  to 
retain  them  against  the  general  balance  due  to 
them  by  the  bankrupts. 

Of  coarse  the  number  of  times  any  partionlar 
parcel  of  whisky  may.  have  been  transferred  can 
make  no  difference  in  the  result. 

LoBD  KntNiAB — I  agree  with  your  Lordship  in 
the  chair,  and  therefore  I  need  hardly  say  that  I 
also  agree  with  Lord  Sband  in  thinking  that  the 
doctrine  of  reputed  ownership  has  no  bearing 
whatever  on  this  question.  The  only  point 
which  we  have  to  consider  is,  whether  the  goods 
have  or  have  not  been  delivered  to  the  bank- 
rupts as  now  represented  by  the  trustee  on  their 
sequestrated  estate,  who  is  the  respondent  in  the 
reolaiming-note. 

If  it  could  have  been  considered  an  open 
matter  whether  delivery  had  been  made  to  the 
first  purchaser,  the  question  is  one  which  might 
have  given  rise  to  some  difficulty,  and  might 
have  required  serious  consideration,  but  I  think 
that  all  your  Lordships  are  of  opinion  along  with 
the  Lord  Ordinary  that  it  is  absolutely  con- 
cluded by  authority,  and  accordingly  we  are  all 
agreed,  as  I  understand,  that  the  goods  were  not 
delivered  to  the  first  purchaser,  and  that  they 
remained  with  the  sellers  as  nndivested  owners. 
Now,  that  being  so,  it  follows  as  a  necessary  oon- 
seqnence  that  the  position  of  the  first  parchaser 
was  that  of  a  creditor  under  a  personal  obligation 
to  deliver  the  goods,  and  that  was  the  only  right 
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'Which  the  first  pnrohaser  oonld  give  to  any  sub- 
porohaser  from  him.  He  could  not  deliyer  the 
goodB  to  his  own  aab-pnrchaser,  because  they 
were  not  deliTered  to  him,  and  were  not  in  his 
possession.  All  he  could  do  was  to  put  the  sab- 
purchaser  in  his  shoes,  and  enable  him  to  go 
to  the  seller  and  ask  for  delivery.  And  accord- 
ingly I  do  not  understand  that  those  of  yonr 
liordsbips  who  agree  with  the  Lord  Ordinary  are 
prepared  to  hold  that  delivery  was  given  by  the 
first  purchaser  to  the  sub-purchaser.  I  rather 
think  that  the  view  which  your  Lordship  has 
adopted  is,  that  the  original  vendor  delivered  to 
the  snb-pnrohaser  upon  an  intimation  to  him  of 
the  first  purchaser's  assignation.  But  then  the 
original  vendor  did  nothing  more  upon  that  assig- 
nation being  intimated  to  him  than  he  was  bound 
to  do  whether  he  intended  to  deliver  to  the  sub- 
purchaser or  not,  because,  as  both  Lord  Mure  and 
Lord  Shand  have  pointed  out,  he  had  no  alterna- 
tive after  the  intimation  was  made  to  him  that 
the  goods  which  he  held  nndelivered  to  the  first 
purchaser  had  been  assigned  by  that  pnrohaser  to 
a  sub-purchaser,  except  to  acknowledge  that  he 
h«d  received  tluit  intimation,  and  to  make  the 
corresponding  entries  in  his  books,  which  placed 
the  sub-purchaser  in  the  position  of  the  original 
buyer.  Now,  if  that  was  what  he  was  bound  to 
do  whether  he  delivered  or  not,  I  have  great 
difficulty  in  seeing  how  constructive  delivery 
oould  thereby  be  effected.  But  I  have  a  further 
difficulty,  because  I  cannot  see  how  the  granting 
of  letters  of  acknowledgment  or  the  alteration  of 
entries  in  the  seller's  books  which  would  not 
have  the  effect  of  delivery  to  the  first  purchaser 
oonld  possibly  have  the  effect  of  delivery  to  the 
sab-purchaser  or  to  anyone  else. 

I  cannot  help  thinking  that  a  great  deal  of  per- 
plexity has  been  introduced  into  the  argnmeut 
by  the  introduction  of  the  elementary  question 
whether  delivery  is  or  is  not  necessary.  That  is 
a  question  of  law,  but  when  once  it  is  held  that 
delivery  is  necessary,  I  think  we  are  all  agreed 
that  the  question  whether  it  has  taken  place  or 
not  is  a  mere  question  of  fact,  and  is  to  be  proved 
jast  as  much  as  any  other  question  of  fact.  Yen 
require  to  prove  a  case  of  what  is  called  construc- 
tive delivery  in  the  sense  in  which  that  expres- 
sion- has  been  used  in  the  argument,  just  as  you 
would  prove  a  case  of  what  is  called  actual  de- 
livery of  goods.  Whan  goods  sold  are  not  in  the 
hands  of  the  seller  but  in  the  hands  of  a  third 
person  subject  to  the  seller's  order,  then  delivery 
of  an  order  npon  the  custodier,  and  one  intima- 
tion of  that  order  to  him,  is  just  as  much  delivery 
in  fact  as  if  the  goods  had  gone  out  of  the  hands 
of  the  seller,  and  had  been  handed  over  by  him 
to  the  buyer,  because  the  intimation  of  the  de- 
livery-order controls  the  position  of  the  seller, 
and  vests  the  buyer  with  possession,  just  as 
effectually  as  if  the  seller  or  the  custodier  having 
civil  possession  of  the  goods  had  handed  them 
over  bo  the  actual  possession  of  the  buyer  him- 
self. 

I  think  there  is  some  rmfortunate  expression 
in  the  argument  arising  from  the  fact  that  the 
case  has  been  treated  as  a  case  of  constructive 
dalivery'in  the  sense  in  which  that  expression  is 
used  in  oases  where  delivery  has  been  dispensed 
•with,  and  where  from  the  position  of  things  it  is 
impossible  to  give  possession  to  the  buyer  in  any 


actual  sense,  sach  cases  have  been  suggested  to 
as  by  way  of  illustration,  bnt  I  do  not  ^ow  how 
far  the  principles  of  law  upon  which  they  de- 
pend, and  which  have  been  borrowed  from  the 
law  of  England  would  be  carried  into  effect  or 
not  in  our  law.  Such  cases  are,  however,  alto- 
gether outside  the  present  question.  I  have  no 
doubt  whatever  that  in  a  case  where  goods  are  in 
the  hands  of  a  custodier  for  the  seller,  and  are 
put  into  the  possession  of  the  buyer  by  the  de- 
livery tqt  him  of  an  order  upon  the  custodier, 
there  is  actual  delivery  terminating  the  posses- 
sion of  the  seller  and  patting  the  buyer  into  his  ■ 
place.  If  that  be  so,  it  would  follow  that  what- 
ever effect  ought  to  be  given  to  the  book  entries, 
and  to  the  letters  of  acknowledgment  npon  which 
the  respondent  relies,  they  cannot  be  founded  upon 
as  inferring  constructive  delivery.  There  can 
be  no  delivery  till  they  leave  the  possession  of 
the  seller  and  go  into  the  absolute  and  actual 
possession  of  the  buyer.  The  case  is  just  the 
same  as  if  there  had  been  no  sub -purchaser. 

It  is,  however,  quite  possible  that  the  seller  of 
goods  in  the  position  in  which  this  Distillers' 
Company  stands  may  place  themselves  by  con- 
tract or  by  a  course  of  conduct  in  such  a  situation 
with  a  bnyer  that  they  would  be  precluded  from 
maintaining  any  such  right  of  retention  as  is 
claimed  here,  or  a  right  of  property  in  goods 
even  although  these  may  remain  in  their  custody. 
If  a  seller  had  undertaken  to  deliver  in  terms 
that  would  prevent  him  from  pleading  a  right  of 
retention  against  a  sub-purchaser,  he  must  deliver 
according  to  his  undertaking,  and  would  be  in 
no  different  position  from  a  person  who  had 
given  an  obligation  to  give  a  right  of  property  to 
another.  And  therefore  the  real  question  ap- 
pears to  me  to  be  whether  there  is  anything  in 
the  contract  or  in  the  conditions  of  sale  to  sug- 
gest such  an  obligation  as  that  ?  For  the  reasons 
to  which  I  have  already  referred  I  think  there 
cannot  be,  becanse  there  is  nothing  in  the  con- 
tract beyond  what  one  would  have  expected  to 
find  there  whether  there  was  to  be  delivery  or 
not.  It  is  therefore  quite  impossible  to  put  any 
interpretation  either  upon  the  letter  of  acknow- 
ledgment or  upon  the  book  entries  which  would 
bar  the  original  vendor  from  pleading  his  right 
of  retention  to  the  same  extent  as  he  would  have 
been  entitled  to  plead  it  apart  altogether  from 
such  acknowledgment  and  entries. 

But  then  it  is  said  that  the  vendor  holds  the 
goods  for  the  assignee  under  an  intimated 
assignation.  But  the  assignee  is  in  the  same 
position  as  his  cedent  as  regards  the  vendor. 
The  vendor  still  remains  undivested  owner  under 
obligation  to  deliver  when  called  on  to  do  so  un- 
less before  delivery  is  made  he  can  establish  some 
good  right  which  will  justify  him  in  resisting 
such  a  demand.  If  so,  then  it  seems  to  follow 
that  when  a  sub-purchaser  to  whom  the  goods 
have  been  sold  calls  npon  the  original  vendor  to 
perform  his  obligation  to  deliver  up  the  goods 
sold,  he  is  in  a  position  to  say  that  he  will  not 
perform  his  contract  because  of  another  transac- 
tion on  which  money  is  owing  to  him,  and  in 
regard  to  which  the  purchaser  has  not  performed 
his  obligation.  He  may  say  as  to  the  goods  still 
undelivered  that  he  is  ready  to  deliver  them  on 
payment  of  the  general  balance  dne  to  him. 

If  that  is  the  position  at  common  law  I  do  no 
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think  that  the  Meicantile  Lav  Amendment  Act 
makes  any  difference  upon  it.  The  effect  of  that 
Act  has-been  repeatedly  considered,  and  its  effect 
in  a  question  of  this  kind  was  fully  discussed  in 
the  case  of  Wyper. 

The  Oonrt  prononnoed  the  following  inter- 
locutor : — 

' '  Beoal  the  interlocutor  reclaimed  against, 
and  the  deliverance  of  the  trustee  appealed 
from,  and  remit  to  the  trustee  to  tank  the 
appellants  for  the  sum  of  £712,  18s.  lOd., 
and  to  allow  them  to  retain  the  whisky  in 
dispute  as  their  own  property."  .  .  . 

Counsel  for  the  Distillers  CSompany — Balfour, 
Q.O. — Goudy.  Agents — Eraser,  Stodart,  A  Ballin- 
gall,  W.S. 

Counsel  for  W.  4  J.  Russell's  Trustee — Jameson 
— Salvesen.  Agents— Boyd,  Jameson,  &  Kelly, 
W.S. 


Wednesday,  February  20. 


SECOND    DIVISION. 

scott  and  others  v.  horsbruqh 
(scott's  trustee). 

Bankruptcy— Sale  of  Furniture  left  in  Bank- 
rupt'i  House — Reputed  Ownership — Mercantile 
Late  Amendment  Act  1866,  sec.  1. 

In  1885  a  bankrupt  entered  into  a  com- 
position arrangement  with  several  of  his 
creditors,  including  his  mother-in-law,  who 
in  reduction  of  her  claim  bought  his  furni- 
ture as  valued  by  an  appraiser.  She  there- 
after lent  it  to  her  daughter,  the  wife  of  the 
bankrupt,  and  it  remained  in  his  house  until 
1888,  when  his  estates  were  sequestrated. 
Held  that  the  trustee  in  bankruptcy  was  not 
entitled  to  sell  the  furniture  in  a  question 
with  the  bankrupt's  wife  and  sister,  to  whom 
their  mother  had  bequeathed  the  furniture. 

The  Mercantile  Law  (Scotland)  Amendment  Act 
1856  (19  and  20  Vict.  o.  60)  provides  by  section  1 
that  "From  and  after  the  passing  of  this  Act, 
where  goods  have  been  sold,  but  the  same  have 
not  been  delivered  to  the  purchaser,  and  have 
been  allowed  to  remain  in  the  custody  of  the 
seller,  it  shall  not  be  competent  for  any  creditor 
of  such  seller,  after  the  date  of  such  sale,  to 
attach  such  goods  as  belonging  to  the  seller  by 
any  diligence  or  process  of  law,  including  seques- 
tration, to  the  effect  of  preventing  the  purchaser 
or  others  in  his  right  from  enforcing  delivery  of 
the  same  ;  and  the  right  of  the  purchaser  to  de- 
mand delivery  of  such  goods  shall  from  and  after 
the  date  of  such  sale  be  attachable  by  or  trans- 
ferable to  the  creditors  of  the  purchaser. " 

The  affairs  of  William  Begg  Scott,  now  butcher, 
Bervie,  became  embarrassed  in  1886.  At  that 
time  he  was  a  baker  and  grocer  in  Montrose,  and 
consulted  Mr  Bamsay,  agent  for  the  Bank  of 
Scotland  there  with  a  view  of  coming  to  an 
arrangement  with  his  creditors. 


The  following  circular,  noaigned  but  drawn  np 
by  Mr  Bamsay,  was  issued  V — 

•'Bank  of  Scotland, 
Montrose,  l\th  February  1885. 
"Dear  Sir,— Mr  W.  B.  Scott,  baker  and 
grocer.  Ferry  Street,  Montrose,  has  put  his 
affairs  into  my  hands,  with  a  view  to  an  arrange- 
ment with  his  creditors.  He  has  made  an  agree- 
ment with  a  baker  in  town  to  take  over  the  whole 
stock,  plant,  &o.,  at  valuation  in  May  next. 
When  he  advertised  the  business  he  was  under  the 
impression  that  with  some  help  from  his  friends 
he  would  be  able  to  pay  20s.  per  £  to  all  his 
creditors.  But  I  have  gone  thoroughly  into  his 
affairs,  and  I  find  he  is  hopelessly  insolvent. 
There  is  such  a  large  deficiency  that  bis  friends 
cannot  undertake  any  responsibility  connected 
with  it. 

"The  following  is  an  abstract  of  the  assets  and 
liabilities : — 

Assets. 
Bakehouse  plant  and  utensils        .      £104  14     9 

(Estimate  by  Mr  M 'Queen,  baker). 
Stock  of  baking  and  grocery  goods, 

with  shop-fittings,  &o.       .        .        146  14    5 
Book  debts,  £68  (of  which  doubt- 
ful, £15),  say    .        .        .        .  60    0    0 
Life  PoUcy  p.  £200  (dated  1879)  .  20    0    O 
Household  furniture  70.  0    O 


£401     9 

2 

Z«M  preferable  debts— rents        38  10 

0 

£362  19 

2 

Liabiliiies. 

Trade  debts          .        £408  13    3 

Accommodation  from  • 

bank  and  relatives       688    0    0 

j!it\ntt  1Q 

3 

Showing  a  deficiency  of  .  .  £733  14  1 
and  a  dividend  of  6s.  7^.  per  £. 

"  With  assistance  Mr  Soott  proposes  to  pay  7s. 
per  £  on  promissory-note,  payable  3  months 
henoe — the  bill  to  be  countersigned  by  his 
brother  Mr  George  Soott,  cattle-salesman,  and 
to  be  met  oat  of  the  proceeds  of  the  purchase 
prtce  of  the  stock  from  the  new  tenant.  There 
cannot  be  a  doubt  that  this  proposal  is  as  favour- 
able as  the  creditors  need  expect.  If  it  is  not 
agreed  to  it  will  be  necessary  to  take  out  seques- 
tration, I  fear,  to  prevent  preferences  being 
forced.  I  may  say  that  Mr  Scott  will  not  make 
any  higher  bid  to  avoid  the  unpleasantness  and 
publicity  of  sequestration.  I  may  add  that  in 
making  the  offer  of  78.  he  is  doing  more  than  the 
state  of  his  affairs  prudently  warrants  ;  because 
I  have  little  hope  that  the  stock  will  come  up  to 
the  valuation  put  on  it  when  it  comes  to  be  tuen 
over. 

"Trusting  yon  will  agree  to  the  proposal  for 
settlement— 1  am,  yours  faithfully, 

"  P.S. — Under  sequestration  the  yield  will  be 
very  much  less  of  course.  The  furniture  will 
not  produce  nearly  £70  if  brought  to  the 
hammer." 

Scott  afterwards  settled  with  most  of  his  eredi. 
tors  by  paying  them  8e.  in  the  £.  Among  these 
creditors  was  his  mother-in-liw  Mrs  Gouk,  who 
had  a  preferential  claim  for  the  rent  of  a  house, 
amounting  to  £25,  and  a  claim  to  rank  pari'pattu 
with  other  creditors  for  a  loan  of  £100.  In 
redaction  of  these  claims  she  bought  his  fonii- 
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tare  for  £50,  7s.  6d.,  rained  by  a  licensed  ap- 
praiser as  shown  in  the  f  oUowing  note  of  settle- 
ment, No.  16  of  process : — 
"Half-year's  rent  of  shop,  house, 
bakehouse,    •fco.,    due    at   Whit- 
sunday 1883  to  Mrs  Oouk   .        .      £26    0    0 
Oomposition  of  Ss.   per  £  on  Mrs 

Oook's  claim  of  £100  .        .        .     .    40    0    0 


Bsdnot  value  of  Mr  Soott'e  house- 
hold furniture  purchased  by  Mrs 
Gook 


£65    0    0 


60    0    0 
£14  12     6 


"Montrote,  IriJune  1886. — Keoeived  payment 
of  the  above  sam  of  fourteen  pounds  12/6,  by 
the  hands  of  Alex.  Bamsay,  Eaq.,  banker,  Mon- 
trose. 

Akd.  Obkio, 

Agent  for  Mrt   Oouk. 

1/6/86.^" 


The  Bank  of  Scodand  received  nothing  towards 
the  reduction  of  their  claim  amounting  to  £288. 
Mrs  Gouk  allowed  the  furniture  to  remain  in  Mr 
Scott's  honse  on  loan  for  the  nse  of  her  dangbter 
Mrs  Scott  and  her  husband,  and  by  them  it  was 
remoTed  to  Bervie  when  they  went  to  reside  there 
in  1887. 

Mrs  Oouk  died  on  17th  December  1885,  leaving 
a  settlement  by  which  she  directed  her  furniture 
to  be  divided  between  her  two  daughters  Mrs 
Scott  and  Mrs  Maconochie  in  certain  proportions. 

Scott  remained  insolvent  from  1885  to  1888, 
when  his  estates  were  sequestrated.  Mr  H. 
M.  Horsbrngh,  O.A.,  Edinburgh,  was  appointed 
tritstee  on  his  sequestrated  estate  on  17th  Jane 
1888.  Upon  the  said  trustee  proposing  to  sell 
the  furniture  in  the  bankrupt's  dwelling-house 
in  Bervie  Mrs  Scott  and  Mrs  Maoouochie  raised 
an  action  of  interdict  against  him  in  the  Sheriff 
■Ooart  at  Stonehaven  in  November  1887.  Interim 
interdict  was  granted,  and  a  record  made  up. 

The  pursuers  pleaded — "(1)  The  female  pur- 
suers being  the  true  owners  of  the  furniture  and 
other  effects  as  condescended  on,  are  entitled  to 
obtain  interdict  against  the  defender  selling  the 
same." 

The  defender  pleaded  —  "  (2)  The  pretended 
sale  having  been  entered  into  by  the  bankrupt 
when  in  insolvent  circumstances  with  his  mother- 
in-law,  who  was  a  conjunct  and  confident  person 
with  him,  without  a  just  price  being  paid,  and 
with  a  view  to  defrand  his  just  and  lawful  prior 
creditors,  is  null  and  void  and  of  no  avail  at 
common  law.  (8)  Mrs  Oouk  being  a  conjunct 
and  confident  person  with  the  bankrupt,  the  pre- 
samption  is  that  the  alleged  purchase  was  entered 
into  without  a  true,  just,  or  necessary  cause,  and 
without  a  just  price  being  paid,  and  with  a  view 
to  defraud  his  just  and  lawful  prior  creditors,  it 
is  therefore  null  and  void  and  of  no  effect.  (4) 
The  furniture  in  question  not  having  been  sold, 
and  having  remained  in  the  undisturbed  posses- 
sion and  occupation  of  the  bankrupt,  and  im- 
mized  with  his  effects  at  the  date  of  sequestra- 
tion, the  female  pursuers  have  no  right  or  title 
to  the  same,  [and  their  claim  ought  to  be  re- 
pelled." 

A  proof  was  taken  upon  6th  Jane  1888  before 


the  Sheriff-Substitute  (Bbown).      The  circular 
issued  to  creditors,  the  note  of  settlement  (both 
quoted  above),  and  the  following  receipt — 
"  Current  Account  Receipt. 

Bank  of  Scotland  Branch, 
"  £150.  Montrose,  X2th  February  1886. 

"Beceived  from  Mr  George  Scott,  cattle-dealer, 
Montrose,  the  sum  of  one  hundred  and  fifty 
pounds  sterling,  which  is  placed  to  the  credit  of 
Mr  Wm.  B.  Scott. 

"  For  the  Oovernor  and  Company  of  the 
Batik  of  Scotland. 


•Entd.  J.  8. 


No. 


Alxx. 


Bausay, 

12/2/85." 


Agent. 


were,  inter  alia,  produced  in  evidence. 

Alexander  Lyell  deponed — "I  am  a  solicitor 
in  Montrose,  and  the  agent  for  the  British  Linen 
Bank  there.  On  17th  February  1885  Mr  Bam- 
say,  agent  for  the  Bank  of  Scotland,  came  to  my 
ofioe  and  told  me  that  the  bankrupt  was  in  dif- 
ficulties. He  asked  me  to  take  charge  of  the 
matter,  and  suggested  that  I  should  endeavour  to 
negotiate  a  settlement  of  his  affairs  with  the 
creditors,  as  they  would  have  nothing  to  do  with 
him  seeing  he  was  a  creditor.  He  placed  a  state- 
ment in  my  hands  dated  11th  February  1885.  It 
was  sent  to  all  the  creditors.  ...  I  paid  a  divi- 
dend of  8s.  per  pound  in  terms  of  the  last  meet- 
ing of  creditors,  except  to  George  Scott,  cattle 
dealer  (£300),  Alexander  Bamsay,  agent  for 
Bank  of  Scotland  (£288),  and  Mrs  Ann  Gouk 
(£100).  I  understand  the  8s.  in  the  pound  was 
paid  to  Mrs  Gouk  through  Mr  Greig,  who  got 
it  from  Mr  Bamsay.  Mr  Greig  handed  me  the 
document  (No.  15  of  process).  ...  I  do  not 
know  anything  about  the  purchase  by  Mrs 
Gouk  of  the  furniture.  ...  In  the  summer 
of  1885  Mrs  Gouk  called  upon  me  once,  and 
I  think  twice,  but  I  am  not  sure  of  that, 
with  reference  to  the  furniture.  I  was  then 
acting  on  behalf  of  the  bankrupt.  She  said 
that  she  wanted  to  make  sure  that  the  furniture 
which  she  had  bought  from  the  bankrupt  was 
made  sure  to  her,  and  that  Mr  Scott's  creditors 
could  not  touch  it.  She  said  she  wanted  it  made 
sure  to  her  da'ughteis.  I  advised  her  to  consult 
her  agent  Mr  Greig,  who  was  then  acting  for 
her.  I  understood  that  Mrs  Gouk  referred 
specially  to  the  furniture,  which  she  said  she 
had  purchased  from  Mr  Scott.  Mr  Bamsay  said 
he  was  willing  to  take  the  oomposition  of  8s." 

Andrew  Greig  deponed — "  I  was  agent  for  the 
late  Mrs  Gouk,  who  was  the  mother  of  the 
female  pursuer  Mrs  Scott.  I  was  consulted  by 
her  witn  reference  to  the  preparation  of  her 
settlement.  I  am  now  shown  the  settlement  I 
prepared  for  her.  It  is  dated  11th  September 
1885.  I  continued  to  be  agent  for  Mrs  Gouk 
until  her  death.  Mrs  Gouk  spoke  to  me  several 
times  abont  the  furniture  in  question  after  the 
preparation  of  the  deed,  expressing  the  hope  that 
it  was  perfectly  safe  as  belonging  to  her.  That 
had  reference  to  the  composition  settlement  by 
her  son-in-law  Mr  W.  B.  Scott.  Mr  Soott  be- 
came bankrupt  in  March  1885.  Mrs  Gouk  had 
a  claim  upon  his  estate  of  £125,  £25  of  that  be- 
ing preferable  for  rent.  Mr  Scott  offered  a  com- 
position of  8b.  in  the  ponnd,  which  reduced  Mrs 
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Gouk'g  claim  to  £100.  She  subsequently  told 
me  that  she  was  willing  to  buy  Scott's  (araitnre 
upon  her  own  account.  I  intimated  that  to  Mr 
Bamsay,  agent  for  the  Bank  of  Scotland  in  Mon- 
trose, who  was  acting  for  the  bankrupt.  Mr 
Kamsay  came  to  settle  with  me.  I  prepared  the 
document.  The  receipt  in  that  document  is  in 
my  handwriting.  I  received  the  biilance  of  £11, 
123.  6d.  from  Mr  Ramsay.  After  I  received  that 
balance  Mrs  Gouk  spoke  to  me  about  the  furni- 
ture. She  expressed  the  hope  that  the  thing 
was  secure  to  her.  The  doubt  that  was  distress- 
ing her  was  that  the  furniture  was  in  the  pos- 
session of  her  son-in-law,  to  whom  she  had 
given  the  use  of  it.  ...  I  think  that  Mr  Bam- 
say, banker,  took  the  initiative  in  advising  the 
bankrupt,  but  afterwards  Mr  Alexander  Lyell, 
solicitor,  did  so.  I  think  Mr  Bamsay  called  the 
first  meeting.  The  receipt  was  delivered  to 
Mr  Bamsay.  ...  I  looked  upon  Mrs  Oouk  as  a 
creditor, -and  she  got  the  same  dividend  as  the 
others.  The  settlement  was  a  private  one.  I 
understood  that  all  the  creditors  agreed  except 
Mr  Bamsay." 

Alexander  Bamsay  deponed  —  "I  have  been 
for  many  years  agent  for  the  Bank  of  Scotland 
at  Montrose,  and  I  have  just  resigned  that 
agency.  William  Begg  Scott,  the  bankrupt, 
was  a  baker  in  Mantrose  for  some  years  before 
1B85,  and  was  a  customer  of  the  bank.  In  1885 
he  got  into  embarrassed  circumstances,  and 
thereupon  effected  private  arrangement  with 
some  of  his  creditors,  having-  promised  them  a 
dividend  of  8s.  per  pound.  At  that  time  he  was 
due  the  bank  an  unsecured  debt  of  fully  £300. 
I  did  not  obtain  payment  of  any  dividend  on  be- 
half of  the  bank;  I  tried  to  get  it  but  failed. 
The  bankrupt  was  unable  to  pay  it,  and  ac- 
cordingly no  settlement  was  made  with  him  by  > 
me  on  behalf  of  the  bank.  ...  No  pnbUo  sale 
of  his  effects  took  place  at  that  time.  ...  I 
cashed  one  or  two  cheques  which  I  knew  were 
payments  of  dividends  to  bis  creditors,  and  in 
particular  there  was  one  of  £14,  12s.  6d.  which 
I  cashed  to  Mr  Andrew  Oreig,  solicitor,  Mont- 
rose, in  the  ordinary  oonrse  of  business ;  I  re- 
ceived no  acknowledgment  for  the  money,  so  far 
as  I  remember,  beyond  delivery  of  the  cheque. 
Shown  No.  15  process,  a  receipt  dated  Ist  June 
1885,  by  Mr  Greig  for  £14,  12s.  6d.  —  De- 
pones —  "I  have  no  recollection  of  having 
seen  it  before  until  recently ;  I  would  not  have 
taken  such  a  document  as  the  receipt  for  the 
money.  .  .  .  The  bankrupt  continued  insol- 
vent from  1885  to  the  date  of  sequestration.  I 
gave  him  credit  on  the  faith  of  his  business,  his 
furniture,  and  his  right  of  succession  to  Mr  and 
Mrs  Gouk's  estates." 

The  Sheriff-Substitute  on  16th  August  1888 
pronounced  this  interlocutor: — "Finds  that  the 
pursuers  have  failed  to  prove  that  the  house- 
hold furniture  and  effects  in  question  belong  to 
them,  or  that  they  have  any  title  to  retain  posses- 
sion of  them ;  therefore  recals  the  interim  inter- 
dict granted  on  the  25th  day  of  November  1887, 
assoilzies  the  defender  from  the  conclusions  of 
the  action,  finds  the  defender  entitled  to  ex- 
penses," &a. 

The  pursuers  appealed  to  the  Sheriff  (Guthktb 
SMira),  who  on  31st  October  1888  dismissed  the 
appeal,  and  affirmed  the  interlocutor  appealed 
against  with  expenses. 


"Note. — The  furniture  in  question  was  origin- 
ally the  property  of  Scott  the  bankrupt,  and  it 
was  in  his  apparent  possession  at  the  date  of  his 
sequestration,  which  is  enough  to  entitle  the 
trustee  to  dispose  of  it  for  the  benefit  of  bis 
creditors  unless  the  pursuers  can  show  some  right 
to  it.  Their  allegation  is,  that  becoming  insol- 
vent in  1885,  when  he  was  in  business  in  Mon- 
trose, he  compounded  with  some  of  his  creditors 
— one  of  whom  was  his  mother-in-law,  the  late 
Mrs  Gouk — and  it  was  then  agreed  that  she 
should  take  the  furniture  at  the  valuation  put 
upon  it  (£50,  7s.  6d.)  in  payment  of  her  claim, 
and  accept  cash  for  the  balance,  £14,  128.  6d., 
which  it  is  proved  was  paid.  Without  inquiring 
too  minutely  into  how  Mrs  Gouk's  claim  arose,  I 
am  willing  to  accept  the  note  of  settlement  pro- 
duced in  process  as  reasonable  evidence  of  the 
alleged  sale,  and  I  shall  assume  that  this  note 
would  have  entitled  Mrs  Gouk  at  any  time  before 
sequestration  to  have  claimed  delivery  of  the 
f urnittire  from  the  bankrupt.  But  unfortunately 
for  the  pursuers  she  did  nothing  of  the  kind.  It 
was  left  in  Scott's  possession,  and  with  tbe 
buyer's  consent  was  carried  by  him  from  Mon- 
trose to  Bervie.  It  is  now  said  that  this  was  done 
on  the  understanding  that  it  was  lent  by  Mrs 
Gouk  to  her  daughter  Mrs  Scott.  But  this,  if 
proved,  is  too  thin  a  quality  to  distinguish  the 
case  from  Anderion  v.  Buchanan,  11  D.  270,  and 
others  of  that  class,  which  decide  that  a  sale  by 
an  insolvent  of  his  botisehold  furniture  reUnta 
posieiiione  confers  no  right  on  the  purchaser  in 
competition  with  creditors.  On  this  ground  the 
judgment  of  the  Sheriff-Substitute  appears  to  me 
to  be  right." 

The  pursuers  appealed  to  the  Court  of  Ses- 
sion, and  argued — There  had  been  a  bona  fide 
sale.  It  did  not  suit  Mrs  Gouk's  purpose  to 
remove  the  furniture  from  Mr  Scott's  house. 
This  was  not  the  case  of  the  purchase  of  a  bank- 
rupt's furniture  for  himself.  She  had  got  delivery, 
and  had  a  jus  in  re  in  the  furniture,  or  alterna- 
tively she,  and  accordingly  her  representatives, 
were  entitled  to  delivery  now  under  section  1  of 
the  Mercantile  Law  Amendment  Act  1856  (19  and 
20  Vict.  c.  60)— Orr'»  Trustee  v.  Tuai$,  July  2, 
1670,  8  Maoph.  936;  M'Bain  v.  Wallace  A  Com- 
pany, January  7,  1881,  8  B.  360,  and  July  27. 
1881,  8  B.  (H.  of  L.)  106  ;  Duncanton  v.  J^erii' 
Tnutee,  March  4,  1881,  8  B.  663;  Itobertton*  v. 
M'lntyre,  March  17,  1882,  9  K.  772 ;  Andenon 
V.  Buehanan,  December  22,  1848,  11  D.  278  (per 
Lord  Monoreiff  diu.);  The  HeritaUe  Seeuritiet 
Investment  Association  (Limited)  v.  Wingate  <t 
Company's  Trustee,  July  8,  1880,  7  E.  1104 
(per  Lord  Young  cUt*. ) ;  Cropper  db  Company  v. 
Donaldson,  July  8,  1880,  7  B.  1115  (per  Ixird 
Young  diss.) 

Argued  for  respondent — The  Sheriff-Substitute 
had  taken  the  correct  view  here.  The  onvt  of 
proving  the  furniture  to  be  theirs  lay  on  the 
appellants.  They  had  not  discharged  that  onus. 
Possession  by  the  bankrupt  was  presumption  of 
ownership.  There  was  no  evideuce  here  either 
of  a  debt  due  to  Mrs  Oouk  or  of  a  bona  fide  sale. 
The  furniture  remained  just  where  it  was.  and 
was  removed  by  the  bankrupt  among  his  effects 
to  Bervie.  There  had  been  no  actual  delivery, 
or  anything  equivalent  to  it.  There  was  no  pos- 
session by  the  bankrupt  on  any  other  title  than 
property,  whereas  to  transfer  a  jut  in  re  to  the 
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potohaser  where  the  famitare  remains  with  the 
aeller  there  must  be  possession  by  the  seller  upon 
a  freeh  contract — Wingate  {supra).  There  was 
no  jut  ad  rem  under  the  Mercantile  Law  Amend- 
ment Act — M^Bain  v.  Wallace  {tupra).  IJord 
Blsckbozn's  opinion  relied  upon  by  the  appel- 
lants was  to  this  eSoct,  that  where  the  purchaser 
allows  the  seller  to  keep  possession  of  the  goods 
in  a  way  quite  inconsistent  with  his  jus  ad  rem, 
the  property  is  attachable  by  the  seller's  trustee 
in  bankraptcy,  and  the  Mercantile  Law  -Amend- 
ment Act  does  not  apply — Sim  t.  Orant,  Jane  3, 
1862,  24  D.  1033  (jpir  L.J.-0.  Inglia  ;  Jioberttont 
y.  M'Intyre  (supra)  was  not  in  point.  This 
alleged  transaction  was  struck  at  by  the  Act 
1621 — Gondy  on  Bankruptcy,  p.  66. 

At  advising — 

LoBD  YouNO — Looking  to  its  money  value  this 
oase  has  occupied  an  undue  amount  ol  time,  but 
the  discussion  has  been  able  and  interesting,  and 
the  legal  question  invoWed  is  important.  The 
taots  of  the  oase  are  within  a  very  narrow  com- 
pass indeed.  Mr  Scott  got  into  money  diffi- 
culties in  1886,  and  he  availed  himself,  at  first 
at  least,  of  the  assistance  of  Mr  Bamsay,  agent 
for  the  Bank  of  Scotland  at  Montrose,  and  who 
at  his  request,  or  at  least  in  his  employment, 
seems  to  have  made  inquiry  into  his  affairs  with 
the  view  of  helping  him  out  of  his  money  diffi- 
culties by  an  arrangement  with  his  creditors. 
Mr  Kamsay  issued  a  circular  to  Scott's  creditors, 
in  which  he  gave  a  state  of  Scott's  liabilities,  and 
I  notice  that  in  that  state  among  Scott's  liabili- 
ties an  item  is  entered  "Accommodation  from 
bank  and  relatives,  £688."  Mr  Bamsay  sug- 
gests to  the  creditors  that  they  will  be  wise  to 
accept  a  composition  of  7s.  in  the  £,  which  he 
says  Boott  proposes  to  pay  with  the  assistance  of 
others  if  his  creditors  are  agreeable  to  this 
arrangement.  No  arrangement  was  in  fact  come 
to,  but  many  of  the  creditors,  including  Mrs 
Ck>nk,  were  arranged  with  upon  the  footing  of  a 
oomposition  of  8b.  in  the  pound.  I  notice  Mr 
Bamsay  is  just  a  little  inconsistent  here,  although 
I  do  not  doubt  bis  integrity  or  honesty  in  the 
least.  He  says — "In  1885  Scott  got  into  em- 
barrassed circumstances,  and  thereupon  effected 
a  private  arrangement  with  some  of  his  credi- 
tors, having  furnished  them  a  dividend  of  8b. 
per  pound.  At  that  time  he  was  due  the  bank 
an  unsecured  debt  of  fully  £300.  I  did  not  ob- 
tain payment  of  any  dividend  on  behalf  of  the 
bank ;  I  tried  to  get  it  but  failed."  The  incon- 
sistency to  which  I  refer  on  this  head  is,  that 
that  is  Mr  Bamsay's  answer  in  chief,  whereas  in 
cross  he  says—  "  I  was  present  at  the  meeting  of 
the  bankrupt's  creditors  in  1885.  .  .  .  The  bank 
never  agreed  to  accept  8s.  per  pound  of  a  divi- 
dend." Kow,  trying  to  get  and  failing  indicates 
oonsiderable  willingness  to  take  if  they  could  get 
it.  I  have  quoted  this  as  showing  that  Scott  was 
owing  the  bank  and  his  relatives  over  £600. 

Well,  Mr  Bamsay  was  acting  for  the  bankrupt, 
but  he  goes  to  Mr  Lyell  upon  the  ground  that 
bis  (Bnmsay's]  bank  is  a  large  creditor,  and  be 
asks  Mr  Lyell  to  act  for  him,  and  Mr  Lyell  says 
^  — [His  Lordship  here  read  the  passage  quoted 
above\.  That  is,  he  was  just  to  carry  on  what  he 
Mr  Ramsay  had  advised. 

Just  at  this  stage  Mrs  Gouk,  Scott's  mother-in- 
law,  comes  upon  Uie  scene  in  the  matter  in  which 


we  are  interested,  and  she  shows  her  wisdom  by 
going  to  a  separate  man  of  business,  Mr  Greig, 
and  consulting  him  about  the  matter,  and  he  dis- 
covered that  Mrs  Gouk  had  claims  against  her 
son-in-law  to  the  extent  of  £125,  £26  for  rent 
and  £100  for  money  advanced.  'That  shows  that 
he,  her  agent,  enters  upon  his  duties  on  the 
footing  that  she  is  a  creditor  to  the  extent 
of  £125,  and  that  her  son-in-law  offers 
a  composition  of  Ss.  in  the  pound.  She  subse- 
quently indicated  her  willingness  to  buy  the  fur- 
niture, and  Mr  Greig  says  he  went  to  Mr 
Ramsay  and  intimated  that  fact  to  him.  It  may 
be  untrue,  but  it  is  in  evidence,  and  I  do  not 
doubt  it.  Mr  Groig  goes  to  Mr  Bamsay  and  com-; 
mnnicates  Mrs  Gouk's  willingness  to  buy  the 
furniture.  Nothing  could  be  more  straightfor- 
ward than  this  matter  heretofore.  Mr  Greig, 
continues  Mr  Bamsay,  ' '  came  to  settle  with  me, " 
and  No.  15  of  process  is  a  note  of  that  settle- 
ment. It  sets  out  Mrs  Gouk's  preferable  claim 
for  rent  to  the  extent  of  £26,  and  her  claim  not 
preferable  to  a  ranking  for  £100,  which  at  8s. 
per  pound  amounts  to  £40.  She  is  entitled  as  a 
creditor  to  this  claim,  bat  it  is  arranged  by  her 
man  of  business  and  Mr  Scott  that  she  shall, 
accept  the  furniture  at  the  value  of  £50,  78.  6d., 
the  price  put  upon  it  by  an  appraiser,  in 
part  payment  of  her  claim.  There  is  nothing 
suspicious  in  this ;  it  is  all  open  and  above  board. 
She  is  to  abate  her  claim  by  that  amount,  and  a 
settlement  takes  place  upon  that  footing,  and  a 
receipt  for  the  balance  is  given,  which  if  not 
signed  by  is  presented  by  Mr  Bamsay,  agent  for 
the  bank  of  Scotland,  the  man  of  business  em- 
ployed by  Mr  Soott,  who  must  have  known 
it  was  Mrs  Gouk's  dividend.  He  is  asked — 
"  Did  the  bankrupt  inform  you  in  1885  that  an 
arrangement  was  to  be  made  whereby  the  valua- 
tion of  the  furniture  was  to  be  set  off  against  the 
rent  of  the  shop,  and  the  oomposition  on  the 
landlady's  clain)?  "  The  question  is  objected  to, 
bnt  the  objection  is  repelled,  and  Mr  Bamsay 
answers — "  I  understood  from  Scott  that  the 
furniture  was  to  go  as  an  off-set  to  Mrs  Gouk's 
claim."  That  is  not  intelligible  on  any  other 
footing  bnt  as  a  purchase. 

Mr  Greig  says — "  I  prepared  the  document  No. 
15  of  process  [the  note  of  settlement].  The  re- 
ceipt in  that  document  is  in  my  handwriting.  I 
received  the  balance  of  £14,  12s.  6d.  from  Mr 
Bamsay."  Andagain,  "TbereceiptNo.  16of pro- 
cess was  delivered  to  Mr  Bamsay."  Necessarily 
so,  because  this  document  No.  15  of  process  is 
the  only  thing  that  brings  out  the  £14  as  due  to 
Mrs  Gouk.  AH  was  known  to  Mr  Bamsay  at  the 
time,  and  all  was  above  suspicion.  In  1685  Mrs 
Gouk  honestly  purchased  the  furniture  for  £50, 
7s.  6d. ,  being  the  value  put  upon  it  by  a  pro- 
fessional appraiser.  She  proceeded  just  as  if  her 
claim  had  been  paid  in  money,  and  she  had  then 
gone  and  bought  the  furniture  with  it.  She  no 
doubt  does  not  take  delivery  of  it,  that  not  being 
her  purpose,  which  was,  that  it  should  remain 
with  her  daughter  and  son-in-law,  and  be  used 
by  them,  and  she  carried  out  that  intention  by 
allowing  it  to  remain  in  the  possesBionof  the  seller. 

I  give  no  opinion  as  to  the  legal  effect  of  a  party 
getting  the  furniture  in  bis  own  house  in  which 
be  is  residing  purchased  for  him  by  a  friend,  it 
may  be,  and  retaining  possession  of  it  as  it 
stood.     It   may   be  a  question    whether   such 
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a  transactioii  ia  or  is  not  a  nudum  pactum. 
We  haye  some  dedaions  upon  that,  corioos 
enough,  becanae  in  onr  land  a  pactum  may  re- 
main nudum  upon  which  a  price  has  been  paid, 
althongh  in  Boman  law  a  nudum  pactum  meant 
a  mere  stipnlation  and  nothing  more,  ceasing  to 
be  nudum  whenever  arles  had  been  given,  be- 
oanse  something  having  followed  npon  it,  it  had 
become  clothed.  Oar  decisions  mn  on  the  other 
line  of  rails,  or  did,  and  it  may  be  a  long  time 
yet  before  a  different  view  of  the  law  prevails. 
I  give  no  opinion,  then,  npon  the  purchase  of 
f  nmitnre  in  a  man's  own  honse  for  his  own  bene- 
fit, because  there  there  is  no  ceremonial  of  de- 
livery. But  here  we  have  a  specimen  of  a  very 
different  class  of  xases — a  class  provided  for  by 
the  Mercantile  Law  Amendment  Act.  From 
what  I  have  said  it  will  be  seen  that  I  differ  from 
the  Sheriff-Bnbstitnte  and  agree  with  the  Sheriff 
in  his  assumption,  and  I  think  moreover  that  his 
assumption  is  not  a  mere  assumption,  bnt  is  con- 
form to  the  tmth  aa  regards  the  facts  of  the  case. 
He  says — "Without  inqoiring  too  minutely  into 
how  Mrs  Gouk's  claims  arose,  I  am  willing  to 
accept  the  note  of  settlement  produced  in  process 
as  reasonable  evidence  of  the  alleged  sale,  and  I 
shall  assume  that  this  note  would  have  entitled 
Mrs  Gk>nk  at  anytime  before  sequestration  to 
have  claimed  delivery  of  the  furniture  from  the 
bankrupt."  Now,  the  Act  says — "From  and 
.after  the  passing  of  this  Act,  where  goods  have 
been  sold,  but  the  same  have  not  been  delivered 
to  the  purchaser,  and  have  been  allowed  to 
remain  in  the  custody  of  the  seller,  it  shall  not 
be  competent  for  any  creditor  of  such  seller, 
af  ttir  the  date  of  such  sale,  to  attach  such  goods 
as  belonging  to  the  seller  by  any  diligence  or 
process  of  law,  including  sequestration,  to  the 
effect  of  preventing  the  purchaser  or  others  in 
bis  right  from  enforcing  delivery  of  the  same. "... 
Here  an  honest  bnyer,  who  bad  paid  the  price 
bat  bad  allowed  the  goods  toi,  remain  in  the 
custody  of  the  seller,  wishes  to  have  delivery, 
and  the  trustee  of  the  seller  wishes  to  prevent 
delivery.  I  think  what  the  trustee  wishes  cannot 
be  done.  All  Mrs  Oouk  did  was  open  and  above 
board,  and  no  false  credit  was  given  to  the  bank- 
rupt because  of  his  possession  of  the  furniture. 
I  therefore  think  that  she  or  her  representatives 
are  entitled  to  demand  delivery  now. 

The  Lobs  Jcstioe-Cuebk,  Lobd  Bttthebfubd 
CiA&K,  and  Lobd  Lee  concurred. 

The  Court  pronounced  this  interloontor : — 
"Find  in  fact  that  the  furniture  in  ques- 
tion was  purchased  by  the  late  Mrs  Gook 
from  William  Begg  Scott  at  a  price  ascer- 
tained by  a  competent  person,  and  that  the 
price  was  dnly  paid  by  her:  Find  in  law 
that  the  pursuers,  as  in  her  right,  are  entitled 
to  delivery  of  the  fnmiture :  Kecal  the  judg- 
ments of  the  Sheriff  and  Sheriff-Substitute 
appealed  against :  Grant  interdict  as  craved : 
Find  the  pursuers  entitled  to  expenses  in  the 
Inferior  Court  and  in  this  Court." 

Counsel  for  the  Pursners  and  Appellants — 
Law.     Agent — Alexander  Campbell,  S.S.C. 

Counsel  for  the  Defender  and  Bespondent — 
C.  K.  Mackenzie.  Agents— Tods,  Murray,  A 
Jamieson,  W.B. 


Wednesday,  February  20. 


SECOND     DIVI.SION. 

H0BSBRU6H  (SCOTT'S  TRUSTEE)  V.  SCOTT 
AND  OTHEB8. 

Married  Women's  Property  Act  1 881  (44  and  45 

Viet.  e.  21),  see.  3,  tub-see.  i— Marriage  hejore 

the  Act — Husbands  Right  of  Administration — 

"  Estate  .  .  .  heritable,  and  Income  thereof." 

The  Married  Women's  Property  Act  1881, 

see.  3,  Bub-sec.  3,  provides — "In  the  case 

of  marriages  which  have  taken  place  before 

tine  passing  of  this  Act  .  .  .  the  provisions 

of  this  Act  shall  not  apply,  except  that  the 

jus  mariti  and  right  of  administration  shall 

be  excluded  to  the  extent  respectively  pre- 

-     scribed  by  the  preceding  sections  from  all 

estate,  moveable  or    heritable,  and  income 

thereof,  to  which  the  wife  may  acquire  right 

after  the  passing  of  the  Act." 

By  a  marriage  before  the  date  of  the  Act 
the  husband  obtained  a  right  of  administra- 
tion over  his  wife's  heritable  estate.     Bdd 
that  this  right  was  not  excluded   by  the 
Married  Women's  Property  Act  1881,   and 
that  be  was  entitled  to  the  income  of  the 
estate  after  the  date  of  the  Act,  such  not  be- 
ing  "estate  moveable  or  heritable,  and  in- 
come  thereof  "  to  which  the  wife  had  ac- 
quired right  after  the  date  of  the  Act 
The   late    David    Gouk,    merchant.   Commerce 
Street,  Montrose,  who  died  on  10th  September 
1875,  by  disposition  and  settlement  dated  28th 
August  1874  left  his  whole  heritable  estate  to  his 
wife  in  liferent,  and  to  his  two  daughters  Mrs 
Maconochie  and  Mrs  Scett  jointly  in  fee,  and 
gave  entry  to  the  disponees  in  liferent  and  fee 
immediately  after  his  death. 

Mrs  Gouk,  the  widow,  died  on  17th  December 
1885.  William  Begg  Soott  married  one  of  the 
two  daughters  without  any  marriage  settlement 
on  26th  May  1876.  His  estates  were  sequestrated 
on  19  th  May  1887,  and  Henry  Moncreiff  Hora- 
brugh,  C.A.,  Edinburgh,  was  appointed  trustee. 

In  December  1888  a  Special  Case  was  pre- 
sented to  the  Court  by  the  said  trustee,  Hr 
Scott,  and  others,  to  have  it  determined,  inter 
alia,  whether  the  income  derived  since  the 
passing  of  the  Married  Women's  Property  Act 
1881  from  the  heritable  estate  belonging  to  Mrs 
Scott  under  her  father's  settlement  fell  onder  the 
jus  mariti  of  her  husband,  the  said  William  Begg 
Scott,  and  so  was  liable  for  his  debts,  or  whether 
it  was  excluded  by  the  terms  of  that  Act. 

Section  3  of  the  said  Act  (44  and  46  Viot,  c 
21)  provides  that  "in  the  case  of  marriages 
which  have  taken  place  before  the  passing  of 
thia  Aet  .  .  .  (2)  .  .  .  the  provisions  of  this  Act 
shall  not  apply  except  that  the  jus  mariti  and 
right  of  administration  shall  be  exduded  to  the 
extent  respectively  prescribed  by  the  preceding 
sections  from  all  estate,  moveable  or  heritable, 
and  income  thereof,  to  which  the  wife  may  ac- 
qnire  right  after  the  passing  of  the  Act." 

Argned  for  the  trustee  —  The  wife  here  was 

married  before  the  passing  of  the  Act.     The 

heritable  estate  in  qnestion  waa  acquired  by  her 

]   before  her  marriage,  and   fell  under   her  hns- 
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band's  right  of  administntion,  whioh  included 
the  right  to  draw  the  rents.  From  snoh  heritable 
estate  the  proTisions  of  the  Act  of  1881  were  ex- 
piet»ly  exdnded  by  sec.  8,  sub-gee.  2  of  that 
Btatate.  The  income  of  that  estate  consequently 
was  liable  for  the  husband's  debts.  It  made  no 
difference  that  up  to  the  death  of  the  widow*  in 
1885  the  right  to  the  income  was  in  abeyance 
owing  to  her  liferent.  The  date  to  be  considered 
was  when  the  wife  acquired  right  to  the  heritable 
estate,  of  whioh  the  income  was  an  inseparable 
accessory. 

Argued  for  Mrs  Scott — The  income  deriVed 
from  the  heritable  estate  varied  in  amount 
according  to  the  rents,  and  only  fell  due  at  the 
half-yearly  terms.  It  was  therefore  either  move- 
able estate  which,  inasmuch  as  it  fell  to  the  wife 
after  1881,  was  free  from  her  hnsband's  jut 
mairiti.,  or  it  was  income  of  heritable  estate 
to  which  the  wife  acquired  right  after  the 
passing  of  the  1881  Act,  and  from  which  the 
husband's  right  of  administration  was  by  that 
Act  excluded. 

At  adyising — 

liOBD  Justioe'Clzbk  —  The  only  substantial 
qnestiou  here  is  as  to  the  interpretation  of  sec. 
S,  sub-sec.  2,  of  the  Married  Women's  Property 
Act  1881,  and  the  question  arises  in  this  way. 
The  late  Mrs  Oonk  had  the  liferent  interest  in 
certain  heritable  property  left  by  her  husband, 
-who  died  in  1875.  Her  daughter  Mrs  Scott  had 
the  fee.  She  enjoyed  the  liferent  until  her 
death  in  1885.  The  Married  Women's  Property 
Act  passed  in  1881,  and  the  question  is,  had  it 
affected  the  rights  of  Mrs  Scott,  who  received  no 
rents  nntil  the  death  of  her  mother  in  1886. 
Now,  the  words  of  the  Act  are— "In  the  case  of 
marriages  which  have  taken  place  before  the 
passing  of  this  Act  .  .  .  the  provisions  of  this 
Act  shall  not  apply,  except  that  the  jua  mariii 
and  right  of  administration  shall  be  excluded  to 
the  extent  respectively  prescribed  by  the  preced- 
ing sections  from  all  estate,  moveable  or  herit- 
able, and  income  thereof,  to  which  the  wife  may 
acquire  right  after  the  passing  of  the  Act "  Now, 
the  only  difficulty  arises  as  to  the  meaning  of  the 
words  "and  income  thereof,"  and  as  to  how  the 
clause  applies  to  this  case.  If  there  had  been 
DO  intervening  liferent,  there  is  no  doubt  that 
from  1875  to  1881  the  daughter  would  have  been 
in  'receipt  of  the  income  derived  from  the 
heritable  estate,  and  her  husband,  under  the  law 
then-  in  existence,  would  have  been  entitled  to 
receive  that  income,  and  it  would  have  been 
liable  to  all  the  consequences  to  which  his  own 
estate  was  liable.  The  question  is,  whether  the 
passing  of  the  Act  deprived  him  of  that  right, 
and  whether  after  1881  the  wife  obtained  that 
income  free  from  his  jm  mariti  and  right  of 
administration.  Suppose  Mrs  Oouk  had  died 
just  before  the  last  term  when  the  rents  fell  due 
before  the  passing  of  the  Act,  the  husband's 
rights  would  not  have  been  excluded  as  regards 
the  rents  falling  due  at  that  term.  Were  his 
rights  excluded  at  the  next  term  by  the  Act  hav- 
ing passed  between  the  two  terms  ? 

I  think  the  exclusion  of  a  husband's /u«  mariti 
and  right  of  administration  does  not  apply  to 
any  eetate  acquired  before  the  passing  of  the 
Act  or  to  the  income  thereof.  I  think  that  the 
position  of  estates  acquired  before  the  passing  of 


the  Act,  and  the  husband's  right  to  the  inoom* 
of  these  estates  are  not  altered  by  the  Act,  and 
that  we  must  answer  the  question  submitted  to 
us  accordingly. 

LoBD  YouMO — I  am  of  the  same  opinion,  and  I 
think  the  law  is  as  your  Lordship  has  stated  it. 
By  the  law  of  Scotland,  before  the  Act  of  1881, 
a  husband  had  right  to  the  Bdministration  of  his 
wife's  heritable  estate,  and  to  the  income  there- 
of. He  had  two  rights  over  her  heritable  estate, 
while  her  moveable  estate  passed  to  him  abso- 
lutely. Now,  the  wife  of  the  husband  in  this 
case,  who  is  bankrupt,  became  entitled  to 
the  fee  of  heritable  estate  in  1876,  which,  how- 
ever, yielded  no  income  to  her  as  it  was  burdened 
with  a  liferent  to  her  mother.  Her  husband  was 
entitled,  however,  to  admininister  the  estate  in 
her  interest  as  fiar,  and  as  soon  as  it  began  to 
yield  income  |irrespective  of  statute  he  could 
draw  the  rents  or  possess  it  himself.  "He  could 
enter  into  possession  if  there  were  no  leased,  and 
if  there  were  he  could  draw  the  rents.  The  idea 
of  the  Act  stopping  that,  notwithstanding  the 
words  of  section  3,  does  not  commend  itself  to 
me.  The  husband  might  have  possessed  the 
estate  for  thirty  years.  The  idea  of  the  statute 
to  my  mind  is  this — "You,  who  have  married 
a  wife  with  heritable  estate,  shall  not  be  affected 
by  this  Act.  Your  right  is  a  right  to  administer 
the  estate  and  to  draw  the  income,  and  that 
which  has  existed  heretofore  is  not  to  be  affected 
by  the  Act  After  the  passing  of  the  Act  you 
must  regard  any  heritable  estate  coming  to  your 
wife  as  a  windfall  upon  which  yon  had  no  right 
to  calculate,  and  which  you  must  take  under  the 
law  then  existing."  I  cannot  read  the  Act  as 
meaning  "estate  heritable,  and  income  thereof, 
falling  to  the  wife  after  the  passing  of  this  Act." 
The  estate  and  the  income  thereof  are  joined  to- 
gether. Each  year's  rent  is  not  a  separate  sub- 
ject depending  upon  the  terms  of  the  leases. 

Lord  Buthkbfubd  Olabk — I  am  of  the  same 
opinion. 

LoBD  Lbs — I  had  some  difficulty  about  this 
question.  I  have  come  to  the  same  conclusion 
as  your  Lordships.  The  exclusion  of  the  jut 
mariti  applies  to  all  moveable  estate  acquired  by 
a  wife  after  the  passing  of  the  Act,  but  the  ques- 
tion is,  are  the  rents  of  heritable  estate  excluded 
as  moveable  estate  falling  to  a  wife  after  the 
passing  of  this  Act  ?  No  doubt  the  clause  admits 
of  being  read  as  applying  to  the  income  of  herit- 
able estate  which  comes  to  a  wife  after  the 
passing  of  the  Act,  and  not  to  the  income  of 
heritable  estate  which  fell  to  her  before  the 
passing  of  the  Act,  and  on  that  ground  I  agree 
with  your  Lordships  as  to  the  answer  we  should 
give  to  the  question  submitted  to  us. 

The  Oourt  fotmd  that  the  income  derived  from 
Mrs  Scott's  heritable  estate  since  the  passing  of 
the  Married  Women's  Property  Act  1881  fell 
under  the  Jus  mariti  of  her  husband. 

Counsel  for  Trustee  —  0.  E.  Mackenzie. 
Agents — Tods,  Murray,  &  Jamieson,  W.S. 

Counsel  for  Mrs  Scott — Law.  Agent — Alex- 
ander Campbell,  S.S.C. 
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Friday,  February  22. 

SECOND    DIVISION. 
Thomson's  trustees  v.  Thomson  and 

OTHERS. 

Trutt — Powerg  of  Trutteet  tinder  Tru»t-cUed — 
Invettment  of  Tru»t  Funda—SKaret  in  a  Cmn- 
pany  after  Voluntary  Liquidation  and  Re- 
eomtitution. 

Trustees  were  empowered  by  trnst-deed  to 
lend  the  trust  f  aods  upon  certain  enumerated 
securities.  They  were  also  reoommended 
not  to  change  any  of  the  investments  made 
by  the  trustee,  which  they  were  anthorised 
to  continue  without  incurring  personal  re- 
sponsibility. A  company,  which  was  not 
among  the  enumerated  securities,  but  which 
paidjarge  dividends,  and  in  which  the  trus- 
tee held  several  shares,  was  wound  up  volun- 
tarily for  the  purpose  of  being  re-constituted 
with  larger  capital  and  more  extensive 
powers. 

Held  that,  however  desirable  it  might  be 
for  the  beneficiaries  under  the  trust-deed  to 
become  shareholders  in  the  new  company, 
it  was  not  within  the  powers  of  the  trustees 
to  hold  the  shares  allotted  to  them  in  lieu 
of  those  held  in  the  old  company. 
David  Jngurtha  Thomson,  merchant  in  Edin- 
burgh, died  on  or  about  the  16th  March  1871, 
leaving  a  trust-disposition  and  settlement  dated 
3rd  December  1868   and  recorded  23rd  March 
1871.     By  said  deed  Mr  Thomson  disponed  his 
whole  estate,  heritable  and  moveable,  including 
"shares  in  trading  and  other  companies,"  to 
trostees  therein  named,  with  the  powers  and  for 
the  porposeR  therein  expressed. 

The  deed  conferred  the  usual  general  powers 
upon  the  trustees,  and  contained  a  number  of 
special  directions  with  regard  to  the  management 
and  investment  of  the  trust-estate,  and  specially, 
with  regard  to  trust  investments,  the  trustees 
were  anthorised  "to  continue  or  not,  as  they 
may  think  advisable,  snch  investments  of  my 
means  and  estate  as  I  may  have  made  dnring  my 
lifetime  of  whatever  kind. or  denomination,  and 
that  without  incurring  any  responsibility  for  so 
doing,  but  (though  without  prejudice  to  the 
general  discretionary  powers  hereby  conferred) 
I  recommend  my  trustees  not  to  change  any  of 
the  said  investments,  unless  circumstances  may 
in  their  opinion  render  it  expedient  for  them  to 
do  BO."  The  trustees  were  further  empowered 
to  lend  the  trust  funds  upon  heritable  secnrity, 
or  upon  secnrity  of  debentures  of  incorporated 
companies,  or  on  the  security  of  the  Government 
funds,  or  of  shares  in  chartered  or  incorporated 
companies  in  Qreat  Britain,  and  they  were  em- 
powered to  invest  the  trust-estate,  or  any  part 
thereof,  in  the  Government  funds  in  the  pur- 
chase of  heritable  property,  fen-duties,  ground 
annnals,  or  other  heritages,  or  of  the  guaranteed 
or  preference  or  debenture  stock  of  railway  or 
other  incorporated  companies  in  which  the  lia- 
bility of  each  shareholder  is  limited,  or  to  retain 
the  same  in  bank  in  Great  Britain.  General 
power  was  also  conferred  upon  tbem  to  alter  and 
renew  the  securities  from  time  to  time  as  they 
might  consider  expedient. 


The  estate  left  by  the  troster  included  37  £100 
shares  of  the  North  British  Rubber  Company, 
Limited,  a  company  registered  under  the  Limited 
Liability  Act  1856  (19  and  20  Vict.  o.  47)  on  30th 
March  1857.  The  trustees  continued  to  hold 
these  shares  except  three,  which  they  sold.  The 
investment  proved  a  very  reuumerative  one  for 
the  trust,  the  dividends  during  the  last  ten  years 
on  the  ordinary  selling  price  of  the  stock  having 
averaged  about  8  per  cent.  On  or  about  28th 
March  1888,  at  a  general  meeting  of  the  company, 
a  scheme  for  the  reconstruction  of  the  company 
was  submitted,  and  the  meeting  approved  thereof 
and  instructed  the  directors  to  carry  it  out. 

Under  that  scheme  it  was  arranged  that  the 
company  should  go  into  voluntary  liquidation, 
and  that  a  new  company  shotild  h6  formed  upon 
the  same  basis  as  the  old  one,  but  with  enlarged 
capital  and  more  extensive  powers.  The  old 
shareholders  were,  if  they  wished  it,  to  have 
their  interest  in  the  old  company  satisfied  by 
shares  in  the  new  company,  and  to  have  the 
first  offer  of  the  additional  shares  about  to  be 
issned  by  the  new  company.  The  new  company 
was  registered  under  new  memorandum  and 
relative  articles  of  association  on  9th  August 
1888,  and  on  3rd  September  the  liquidator 
of  the  old  company  intimated  to  Mr  Thom- 
son's trustees  that  he  had  accepted  on  their 
behalf  certain  shares  in  the  new  company, 
and  as  an  equivalent  for  the  foresaid  shares 
held  by  them  in  the  old  company.  By  the 
re-constitution  of  the  company  there  was  no 
material  change  of  the  assets  or  liabilities  of  the 
company  as  it  existed  prior  to  re-coustitution,  and 
it  was  probable  that  the  registration  under  the 
later  Companies  Acts  would  prove  of  advantage 
to  the  shareholders. 

The  beneficiaries  under  the  trust-deed  were 
anxious  to  become  shareholders  in  the  new  com- 
pany, but  the  trustees  being  doubtful  as  to  their 
powers  to  hold  the  shares  allotted  to  them  without 
incurring  personal  responsility  in  the  event  of 
loss  occurring  to  the  trust-estate  in  said  shares, 
a  special  case  was  prepared  by  the  trustees  of  the 
first  part,  and  the  beneficiaries  of  the  second 
part,  submitting  the  following  questions  for  the 
opinion  and  judgment  of  the  Court,  viz. — "(1) 
Are  the  parties  of  the  first  part  bound  to  sell  the 
shares  in  the  new  company  now  offered  to  them 
in  exchange  for  those  formerly  held  by  them  in 
the  old  company?  Or  (2)  are  they  entitled  in  the 
circumstances  stated  to  retain  the  same  as  a 
proper  investment  of  the  trust  funds  ?" 

Argued  for  the  first  parties  (the  trustees) — 
They  were  not  entitled  to  invest  the  trust  funds 
in  any  other  securities  but  those  enumerated 
above,  and  this  was  not  one  of  them.  They 
were,  no  doubt,  entitled  to  retain  the  investmenU 
made  by  the  truster,  but  his  investment  in  this 
company  had  come  to  an  end  by  its  liquidation. 
They  were  not  entitled  to  hold  the  shares  allotted 
to  them  in  the  company  as  now  re-constituted.  It 
was  virtually  a  new  company,  although  many  of 
the  old  shareholders  were  members  of  it. 

Argued  for  the  second  parties  (the  beneficiaries) 
— The  shares  of  the  new  company  offered  to  the 
trustees  being  of  a  greater  nominal  value,  as  well 
as  of  at  least  an  equal  actual  value,  as  the  shares 
in  the  old  company  originally  held  by  the  tes- 
tator and  thereafter  by  his  trustees,  formed  •■ 
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inTeatment  for  the  trnst  fnnds  aathoriaed  by 
him  by  his  trast-dispositiou  and  settlement  fore- 
said, which  the  tmsteeg  might  bold  without  in- 
onrring  personal  Tesponsibility  therefor ;  and 
farther,  that  looking  to  the  powers  generally  and 
specially  conferred  npon  the  trustees  by  the  said 
trast -disposition  and  settlement,  and  the  testator's 
recommendation  therein  expressed  not  to  change 
any  of  his  investments  unless  circumstances 
rendered  it  expedient,  the  trustees  were  not  in 
the  oircnmstances  entitled  to  realise  the  shares 
offered  to  them  in  the  new  company,  bnt  were 
bound,  or  at  all  events  entitled,  to  accept  and 
hold  them  as  a  proper  investment  of  the  trnst 
funds.  It  was  the  same  business,  which  was  to  be 
carried  on  by  the  same  people,  only  with  more 
extensive  powers.  This  case  was  analogous  to 
that  of  two  railway  companies  being  amalga- 
mated. 

At  advising — 

LoKD  J-DBiiOB-Ci^BE — However  desirable  it 
might  be  that  these  benefloiaries  should  become 
members  of  this  company,  the  Court  cannot  say 
that  there  is  any  authority  in  the  trust-deed 
enabling  the  trustees  to  make  them  so. 

The  testator  recommends  his  trustees  not  to 
change  any  of  bis  investments,  but  that  is  a 
totally  different  thing  from  authorising  them  to 
become  members  of  a  new  company,  with  new 
capital,  and  under  new  conditions.  The  com- 
pany in  which  the  shares  were  held  is  in  liquida- 
tion. It  has  been  put  an  end  to,  and  could  not 
have  been  put  an  end  to  in  any  other  way. 
Probably  the  new  company  will  consist  largely  of 
the  same  members  as  the  old  one,  and  no  doubt 
it  may  be  highly  successfal.  In  this  age  of  com- 
petition large  extensions  are  sometimes  of  im- 
mense advantage  to  companies,  bnt  that  does  not 
make  this  company  the  less  a  new  one,  of  which 
the  trustees  have  no  power  to  become  members. 

LoBD  YoTTNO  and  Lobd  Lez  concurred. 

LoBD  KxrrBKBFUBD  Clabk  was  absent  on  Oir- 
cait. 

The  Oourt  answered  the  first  question  in  the 
affirmative  and  the  second  question  in  the 
segative. 

Counsel  for  the  Trustees — G.  W.  Burnet. 
Agents— Fodd,  Simpson,  &  Marwick,  W.S. 

Counsel  for  the  Beneficiaries  —  Jameson. 
Agents— Boyd,  Jameson,  A  Kelly,  W.S. 


Saturday,  February  23. 
FIRST    DIVISION. 

WALTEll  AND  ANOTHEn,  PETITIONERS. 

Proeeti — NobiU  Officium — Certified  Copy  of  Pro- 

eeedingt  in  SeoiUth  Vourtt—CUrk't  Certificate. 

The  pursuer  in  an  action  of  diimages  for 

libel  depending  in  the  Conn  of  Session,  raised 

an  action  in   Ireland  on  the  same  grounds 

against  the  same  parties  who  were  defenders 

in  the  Scottish  action.    On  the  petition  of  the 

defenders  the  Court  authorised  and  required 

the  principal  Clerk  of  Session   to  certify 

a  copy  of  the  proceedings  in  the  Scottish 

action  for  production  in  the  Irish  Court. 

vol.,  sxvi. 


An  action  of  damages  for  libel  at  the  instance  of 
Charles  Stewart  FHrnell,  M.P.,  against  John 
Walter  and  George  Wright,  was  dismissed  by  the 
Lord  Ordinary  (Kinmeab)  on  the  ground  of  want 
of  jurisdiction  on  6th  February  1889,  and  a  re- 
olaiming-note  was  thereafter  presented  by  the 
pnrsuer  to  the  First  Division. 

During'  the  dependence  of  the  reclaiming-note 
an  action  of  damnges  for  the  same  alleged  libels 
was  raised  by  Mr  Parnell  against  the  same  defen- 
ders in  the  High  Coart  of  Justice  in  Ireland,  and 
an  order  for  service  was  granted  by  that  Court. 
Mr  Walter  and  Mr  Wright  thereafter  applied  to 
have  the  order  for  service  set  aside  on  the  gronnd 
of  the  dependency  of  the  action  in  the  Court  of 
Session. 

This  was  a  petition  by  Mr  Walter  and  Mr 
Wright  in  which  they  prayed  the  Oourt  to  direct 
the  principal  Clerk  of  the  Division  to  sign  an 
authenticated  copy  of  the  proceedings  in  the 
action  before  the  Court  of  Session,  which  they 
averred  was  necessary  in  order  to  support  their 
application  in  the  Irish  Court. 

It  appeared  that  the  Clerk  had  pronounced 
himself  unable  to  give  the  certificate  required,  as 
he  knew  of  no  authority  which  bound  or  entitled 
him  to  do  so. 

By  the  Arjt  ."50  Geo.  III.,  cap.  112,  see.  14,  it  is 
provided  :  — "  Provided  always,  and  be  it  enacted, 
that  it  shall  and  may  be  lawful  for  any  party  to 
require,  and  the  said  assistants  respectively  are 
hereby  required,  to  furnish  to  such  party  authen- 
ticated copies  of  all  or  any  part  of  the  proceedings 
in  any  cause,  signed  by  one  of  the  principal  Clerks 
of  Session,  and  which  copy  the  principal  Clerks 
of  Session  are  hereby  respectively  required  to 
sign,  bnt  no  fee  whatever  shall  be  paid  or  pay- 
able for  such  copy  (save  and  except  the  ordinary 
charge  for  copying  paid  at  the  time  in  the  Court 
of  Session)." 

Counsel  for  the  petitioners  founded  on  this 
section,  which  he  maintained  could  not  be  held 
to  have  been  repealed  by  the  Statute  Law  Bevi- 
sion  No.  2  Act  (35  and  36  Vict.  cap.  97),  sec.  1, 
schedule,  although  in  terms  that  was  done. 
Tlie  section  in  question  did  not  fall  within  the 
preamble  of  the  Statate  Law  Revision  Act,  and 
the  enacting  clause  of  that  Act  bore  that  the  Act 
should  not  "affect  any  form  or  course  of  plead- 
ing practice  or  procedure."  Even  without  any' 
statutory  authority  the  Court  must  have  power 
to  direct  some  method  of  certifying  such  pro- 
ceedings— Dickson  on  Evidence  (2nd  ed.)  1265. 

At  advising — 

Lobd  VtxsiBKSt — I  do  not  see  that  we  require 
any  statutory  authority  to  do  what  Mr  Murray 
asks.  It  seems  to  me  a  matter  of  ordinary  pro- 
cedure which  the  Court  in  its  discretion  may 
adopt  where  necessary  for  the  ends  of  justice. 

Lobs  Mube  and  Lobd  Adah  concurred. 

Lobd'Sband  was  absent. 

The  Court  pronounced  an  interlocutor  authoris- 
ing and  requiring  the  piincipal  Clerk  of  Session 
to  certify  the  proceedings  as  craved. 

Counsel  for  the  Petitioners— Graham  Murray 
Agents— J.  &F.  Anderson,  W.S. 
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COURT   OF  JUSTICIARY. 


Thursday,  February  21. 

GLASGOW    CIRCUIT. 

(Before  Lord  RutherWrd  Clark). 

H.  M.  ADVOCATE  V.  J.  A. 

Juttieiary    Oatet— Proof—  ITJineMe*— Partioeps 

Criminis — Inee»t. 

3.  A.  was  indicted  and  charged  with  hay- 
ing committed  the  crime  of  incest  with  hig 
daughter.  She  having  been  called  as  a 
witness  for  the  Crown,  her  evidence  was 
objected  to  on  the  groond  that  being  of  age 
she  was  liable  to  be  charged  with  the  crime, 
and  on  the  authority  of  H.  if.  Advocate  y. 
A.  E.,  Dec.  5»  1887,  16  R.  (J.O.)  32,  could 
not  be  examined  except  as  Queen's  evidence. 
The  objection  was  repelled. 


COURT    OF    SESSION. 


Friday,  February  22. 

FIRST    DIVISION. 

[IJord  Wellwood,  Ordinary. 
GAVIN   V.   ARROL&   COMPANY   AND 
ANOTHER. 
Reparation— Negligence— Injury  by  FaUing  into 
Vnfenced  Cutting  near  Footpath— FootpaOi. 
The  contractors  for  the  construction  of  a 
new  line  of  railway  in  the  course  of  their 
operations  intercepted  by  a  cutting  the  direct 
and  usual  access  from  a  house  on  the  south 
of  the  line  to  the  neighbouring  town  on  the 
north.     The  only  other  access  was  by  a 
somewhat  inconvenient  and  circuitous  path. 
Near  the  house  mentioned  they  afterwards 
built  a  hut  for  the  accommodation  of  their 
employees,  whogqnerally  in  going  toor  coming 
from  the  town  took  a  short  cut  along  the  edge 
of  the  cutting.     A  path  was  thus  formed 
which  became  the  usual  access  to  the  hut 
for  others  besides  its  inhabitants,  and  the 
use  of  this  path  was  known  to  the  contractors. 
A  woman  who  had  been  to  the  hut  to  nurse 
a  patient  was  returning  to  the  town  by  this 
path  when  she  fell  into  the  cutting,  and  sus- 
tained injuries. 

In  an  action  by  her  against  the  contractors, 
hdd  that  she  was  entitled  to  damages,  on  the 
ground  that  the  defenders  bad  failed  to  fence 
the  new  pathway,  which  by  general  use  bad 
become  an  established  route. 
The  Forth  Bridge  Railway  Company  employed 
Messrs  Arrol  k  Company  as  the  principal  con- 
tractors for  the  construction  of  a  new  line  of 
railway  from  North  Queensferry  to  Inverkeithing. 
The  latter  company  in  turn  employed  Mr  John 
Williams  as  .'■ub-contructor  for  the  section  of  the 
line  near  Inverkeitbing. 

The  line  near  Inverkeithing  ran   in  a  north- 
easterly direction  a  short  distance  to  the  south  of 


the  town  and  parallel  to  Hope  Street,  Inver- 
keithing. At  this  part  the  railway  passed 
through  a  deep  cutting,  terminating  at  its  north- 
east end  in  a  tunnel  constructed  underneath  a 
public  footpath,  known  as  the  Shore  Brae,  lead- 
ing southwards  from  Hope  Street  to  the  shore. 
Immediately  to  the  south  of  the  line,  and  abont 
fifty  yards  west  of  the  public  footpath,  there  was 
a  house  called  Brae  Cottage.  Prior  to  the  forma- 
tion of  the  cutting  there  were  two  accesses  to 
this  house,  one  leading  directly  north,  almost  in 
a  straight  line  to  Hope  Street,  Inverkeithing,  the 
other  starting  south  from  the  house  and  leading 
round  three  sides  of  a  field  on  to  the  Shore  Brse, 
and  so  north  to  Hope  Street. 

The  cutting  was  begun  in  September  1887,  and 
the  effect  was  very  soon  to  close  the  northern  and 
direct  access  to  Brae  Cottage. 

After  that  had  taken  place,  in  the  month  of 
October  1887  Messrs  Arrol  k  Company  built  a 
wooden  house  called  Brae  Hut  close  to  Brae 
Cottage,  and  let  it  to  a  foreman  ganger  in  the 
service  of  Mr  Williams  called  Buxton,  who  lived 
there  with  his  wife  and  family,  and  also  took  in 
as  lodgers  some  of  the  men  employed  on  the  new 
line.  In  consequence  of  the  direct  access  to 
Hope  Street  having  been  cut  off  the  inhabitants 
of  Brae  Hat  and  others  began  to  take  a  short  cot 
along  the  southern  edge  of  the  cutting,  which  was 
unfenced,  to  the  Shore  Brae  footpath,  striking 
that  latter  path  close  to  the  point  where  it  crossed 
the  tunneL 

On  the  23rd  of  February  1888  Mrs  Oavin,  who 
lived  dose  to  the  point  where  the  Shore  Brae 
path  joined  Hope  Street,  was  called  in  to  attend 
Buxton's  wife,  who  was  abont  to  be  confined. 
Mrs  Gavin  paid  several  visits  to  Mrs  Buxton, 
and  on  March  3rd,  at  about  8  p.m.,  she  was 
returning  from  one  of  these  when  she  fell  into 
the  cutting  near  the  eniranoe  to  the  tunnel,  and 
was  seriously  injured. 

The  present  action  was  brought  by  Mrs  Gavin 
and  her  husband  against  Messrs  Airol  k  Com- 
pany and  Mr  Williams  to  recover  £500  as 
damages  for  the  injuries  sustained  by  her  from 
the  accident. 

The  pursuer  averred  that  the  footpath  by  whieh 
she  was  going  when  she  met  with  her  accident 
was  the  proper  and  only  available  access  to  Brae 
Hut.  The  old  access  to  Brae  Cottage  had  been . 
closed  by  the  formation  of  the  railway  cutting, 
and  a  new  access  was  required.  The  path  re- 
ferred to  had  consequently  been  formed.  The 
accident  to  the  pursuer  was  caused  by  the  on- 
protecied  and  dangerous  state  of  this  path,  and 
occurred  through  the  fault  or  negligence  of  tli« 
defenders,  whose  duty  it  was  to  provide  a  safe 
and  convenient  access  to  the  hut. 

The  defenders  in  answer  averred  that  the 
proper  access  to  Brae  Hut  was  by  the  path  lead- 
ing round  the  field  to  the  south  of  the  hut  on  to 
the  Shore  Brae,  and  not  by  the  so-oalled  path 
along  the  edge  of  thecutting,  which  was  on  private 
ground.  When  the  pursuer  visited  Mrs  Buxton  she 
"  went  alone,  and  instead  of  going  by  the  proper 
access  chose  to  walk  across  the  foresaid  private 
waste  ground. "  On  the  night  when  she  met  with 
her  accident  "she  again  chose  of  her  own  accord 
to  go  across  said  private  waste  ground,  and  not 
to  go  by  the  proper  and  safe  access." 

"The  pursuers  pleaded — "(I)  The  pursuers 
having  sustained  loss,  injury,  and  damage,  as 
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oondesoended  on,  throngh  the  fanlt  or  negligence 
of  the  defenders  or  those  for  whom  they  are 
responsible,  the  defenders  are  liable  to  them  in 
reparation  therefor,  irith  expenses  aa  oonolnded 
for." 

The  defenders  pleaded—"  (2)  The  said  acci- 
dent not  having  ooourred  through  the  fault  of 
the  defenders  or  of  those  for  whom  they  are 
regponsible,  they  are  entitled  to  decree  of  absol- 
vitor. (8)  In  any  view,  the  female  pursuer 
having  contributed  by  her  negligence  to  said 
action,  the  defenders  sbonld  be  assoilzied."  _ 

The' following  iesnes  were  adjusted  for  trial  of 
the  cause:— "(1)  Whether,  on  or  abont  3rd 
March  1888  the  pursuer  Mrs  Ann  Mercer  or 
Qavin  fell  into  an  unfenoed  and  nnlighted  railway 
cutting  at  or  near  the  town  of  Inverkeithing, 
and  sustained  injnries,  through  the  fault  of  the 
defenders  Arrol  A  Company,  and  William  Arrol, 
Joseph  Philipps,  and  Travers  Hartley  Falkiner, 
to  the  loss,  injury,  and  damage  of  the  pursuers? 
Damages  laid  at  £600.  (2)  Whether,  on  or  abont 
3rd  March  1888  the  pursuer  Mrs  Ann  Mercer  or 
Oavin  fell  into  an  nnfenoed  and  nnlighted  rail- 
way cutting  at  or  near  the  town  of  Inverkeithing, 
and  sustained  injuries,  through  the  fanlt  of  the 
defender  John  Williams,  to  the  loss,  injury,  and 
damage  of  the  pursuer?  Damages  laid  at  £500." 
The  defenders  did  not  seek  to  establish  separate 
grounds  of  defence. 

The  trial  took  place  before  Lord  Wellwood  and 
B  jury  on  8th  and  9th  January  1889,  and  from 
the  evidence  then  led  the  following  facts  ap- 
peared :— In  the  antnmn  of  1887  the  field  to  the 
south  of  the  cutting  was  under  potatoes,  which 
were  lifted  in  September.     Thereafter  the  field 
was  allowed  to  go  out  of  cultivation.     After  the 
old  access  to  Brae  Cottage  "had  been  destroyed  by 
the  cutting,  and  Brae  Hut  had  been  built,  a 
regular  beaten  track  several  feet  wide  wa»  formed 
along  the  edge  of  the  cutting  to  the  Shore  Brae. 
It  was  used  by  others  besides  the  inhabitants  of 
the  hut,  and  was  in  fact  the  general  route  for 
friends  from  Inverkeithing  wishing  to  visit  the 
people  in  the  hut,  or  tradesmen  bringing  them 
sapplies.     Sometimes  also  there  were  a  good 
many  people  living  in  the  hut.     Buxton  on  this 
point  said— "Sometimes  there  is  a  considerable 
eommanity  of  ns."    The  cutting  along  the  edge 
of  which  the  new  path  ran  was  84  feet  deep,  and 
was  nnfenoed.     The  distance  by  that  path  to  the 
Shore  Brae  was  abont  50  yards ;  by  the  path 
which  lad  round  the  field  abont  160  yards.     This 
latter  path  was  steep  in  places,  and  had  steps  on 
it     To  the  Bonth  of  the  railway  the  Shore  Brae 
path  was  separated  from  the  field  in  which  Brae 
Hut  stood  by  a  sunk  fence,  which  begsn  close  to 
the  point  where  the  Shore  Brae  path  crossed  the 
tunnel.    At  that  place  the  sunk  fence  was  only 
abont  «  foot  in  height.    When  the  tunnel  was 
being  made  the  contractors  pnt  np  a  fence  on 
the  Shore  Brae  path,  where  it  crossed  the  tunnel, 
for  the  safety  of  passengers,  and  this  fence  was 
continued  a  few  feet  south  of  the  railway,  and 
joined  to  the   beginning    of    the    sunk    fence. 
Buxton  finding  the  fence   in   the  way  when  be 
wished  to  bring  in  coals  to  the  hut,  turned  the 
edse  of  it  ronnd  in  order  to  have  room  to  get  a 
barrow  on  to  the  path  which  had  been  formed 
along  the  edge  of  the  cutting.     Gray,  who  was 
Arrol  A  Company's  manager,  remonstrated  with 
Bnxton  for  moving  the  fence,  and  told  him  to 


pnt  it  back  in  its  place.  That,  however,  was.not 
done.  At  the  time  of  the  accident  a  crane  was 
in  course  of  erection  on  the  sonth  side  of  the 
cutting  between  Brne  Hut  and  the  Shore  Brae 
path,  and  when  Mrs  Gavin  was  leaving  Brae  Hut 
o'n  the  night  of  the  accident  Buxton  deponed 
that  he  gave  her  particular  directions  as  to  the 
side  on  which  she  should  pass  the  crane. 

The  jury  retnrned  a  verdict  for  the  pnrsner, 
assessing  the  damages  at  £100. 

The  defenders  obtained  a  rule  on  the  pursuer 
to  show  cause  why  this  verdict  should  not  be  set 
aside  as  being  contrary  to  evidence. 

Argued  for  the  pursuer — It  was  the  duty  of 
the  defenders  to  see  that  there  was  a  safe  and 
convenient  access  to  the  hut.  They  knew  that 
the  path  along  the  edge  of  the  cutting  was  being 
used  as  the  access  to  the  hnt,  and  it  was  there- 
fore their  duty  to  see  that  it  was  sufficiently 
fenced  and  protected — M't'eat  v.  Rankin,  <te., 
June  17,  1879,  6  E.  1043;  Saillie  v.  Parker, 
June  7,  1887,  14  E.  788;  Holmei  v.  JVortA- 
Eastern  Railway  Company,  May  25,  1869,  L.B., 
4  Exch.  254. 

Argued  for  the  defenders — The  question  was 
whether  in  the  circumstances  there  was  an  obliga- 
tion on  the  defenders  to  fence  the  cutting.  The 
law  with  regard  to  questions  of  this  sort  was 

(1)  If  a  person  went  on  unfenced  gronnd  as  a 
trespasser  and  fell  into  a  hole,  he  had  no  claim ; 

(2)  If  a  person  went  on  the  ground  of  another 
ex  gratia,  he  was  entitled  to  be  informed  of  any 
hidden  dnnger  or  trap  into  which  he  might  fall ; 

(3)  The  proprietor  of  jtny  gronnd  in  immediate 
vicinity  of  a  public  road  mast  take  care  that 
any  .quarry  or  hole  was  fenced  so  as  to  obviate 
the  danger  of  accident ;  (4)  The  law  recognised 
the  doctrine  of  ' '  invitation. "  If  a  person  allowed 
his  property  to  be  used  by  members  of  tbe  public 
for  certain  purposes,  and  there  was  a  danger 
into  which  they  might  fall,  he  was  bound  to 
guard  against  that  event — Addison  on  Torts,  814, 
621 ;  HounteU  v.  Smyth,  &e.,  Feb.  1,  1860,  29 
L.J.,  O.P.  203;  Boleh  y.  Smith,  Jan.  80, 1862,  31 
Xi.J.,  Exch.  201 ;  Rot*  v.  Keith,  Nov.  9, 1886,  16 
B.  86;  For^)e»  v.  Aberdeen  JSarbour  Commi$- 
sioneri,  Jan.  24,  1888,  IS  B.  323.  The  regular 
route  was  by  the  path  ^round  the  field  to  the 
south  of  the  hut.  Even  if  Bnxton  was  in  fault 
in  removing  the  fence  near  tbe  tunnel,  and  the 
public  were  thereby  in  a  manner  invited  to  go 
that  way,  that  was  not  the  fault  alleged  against 
the  defenders,  and  it  did  not  carry  the  pnrsner 
very  far  In  the  question  as  to  whether  tbe 
defenders  permitted  people  to  go  that  way,  and 
farther,  with  regard  to  the  question  of  contribn- 
tory  negligence,  it  did  not  go  any  way  to  meet 
the  objection  that  the  pursuer  walked  into  a 
known  danger.  The  only  case  by  the  pursuer 
on  record  was  that  from  the  time  Brae  Hut  was 
built  the  path  in  question  was  formed,  and 
became  the  ordinary  and  only  available  access 
to  Brae  Hnt.  This  view  was  contradicted  by 
the  evidence. 

At  advising — 

LoBD  PBBsnnMT — The  scene  of  the  accident 
which  forms  the  subject  of  this  action,  was  a 
line  of  railway  which  the  Forth  Bridge  Railway 
Company  are  constructing  between  North  Qneens- 
f  erry  and  Inverkeithing,  and  tbe  two  parties  who 
are  called  as  defenders  are  Messrs  Arrol  &  Com- 
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pany,  the  prinaipal  oontraotorg,  and  Mr  John 
Williams,  the  sub-contractor  under  them  for  the 
new  line.  Two  issues  were  taken,  one  applicable 
to  each  of  the  defenders,  bnt  we  were  given  to 
understand  that  the  two  made  common  cause, 
and  accordingly  the  question  which  we  have  now 
to  determine  is  whether  the  jury  were  justified 
in  finding  a  verdict  against  the  defenders. 

The  question  is  a  somewhat  delicate  one.  The 
place  where  the  accident  took  place  was  along- 
side of  an  unfenced  railway  cutting,  and  there 
is  no  doubt  that  the  place  where  the  pursuer 
was  when  she  met  with  the  accident  was  used  as 
a  footpath.  It  was  not  a  footpath  which  had 
been  oonstracted  for  the  pnrpose  of  being  used, 
bat  it  was  one  which  penons  engaged  in  the 
making  of  the  railway  cutting  and  others  had 
made  by  actual  use  along  the  edge  of  a  field 
through  which  the  cutting  was  being  formed. 
What  we  have  to  decide  is  whether  the  defenders 
were  under  a  duty  to  fence  that  pathway  so 
broaght  into  use  by  the  persons  to  whom  I  have 
referred.  Accordingly,  this  is  hardly  a  motion 
to  set  aside  a  verdict  on  the  ground  of  want  of 
evidence;  the  point  rather  is,  whether  the  evi- 
dence  discloses  an  obligation  on  the  part  of  the 
defenders  to  fence  the  path  on  which  the  pursuer 
met  with  her  accident. 

The  history  of  the  matter  is  that  there  is 
a  bouse  upon  the  south  side  of  the  railway 
cutting  called  Brae  Cottage.  There  were  two 
accesses  to  the  house,  one  from  the  north  con- 
necting it  with  Inverkeithing,  and  running  in 
a  straight  line  from  Brae  Oottage  to  Hope  Street, 
and  another  from  the  south.  The  access  from 
the  north  has  been  destroyed  by  the  operations 
of  the  railway  company.  The  interposition  of 
the  railway  cutting  prevented  that  road  from 
being  of  any  further  utility  to  Brae  Cottage. 
In  that  state  of  matters  Messrs  Arrol's  contractor 
built  a  wooden  hut  immediately  to  the  south  of 
that  house  for  the  pnrpose  of  accommodating  his 
workmen.  The  nominal  tenant  of  that  hat  was 
a  man  named  Buxton.  He  took  in  as  lodgers  the 
navvies  who  were  under  his  charge.  But  these 
were  not  the  only  persons  who  required  access  to 
the  hut.  Those  who  brought  their  food  supplies, 
and  those  who  had  occasion  to  visit  the  inmates 
of  the  hut  and  their  wives  and  children  had 
to  be  provided  with  an  access.  There  was  un- 
doubtedly the  access  from  the  south,  but  it  was 
by  a  roundabout  route,  and  it  was  only  natural 
that  a  short  out  should  be  invented  and  set  up, 
and  it  was  upon  that  short  cut  that  the  pursuer 
met  with  the  injury  complained  of.  A  straight 
line  of  road  led  from  the  town  of  Inverkeithing 
to  the  seashore,  and  somewhat  to  the  east  of  the 
hut  to  which  I  have  referred  it  crossed  over  a 
tunnel  over  the  new  railway.  There  was  a  com- 
munication from  this  road  to  the  hut  by  the  foot- 
path which  I  have  already  described  as  having 
been  formed  by  the  use  made  of  it  by  the  work- 
men and  their  friends.  The  defenders  say  that 
they  did  not  make  this  footway,  and  that  there 
was  no  duty  on  them  to  make  it ;  that  there  was 
an  existing  access  to  the  hut  which  was  perfectly 
well  established  and  well  known,  and  that  no  one 
had  a  right  to  go  to  the  hut  except  by  that  access; 
but  upon  the  other  hand  there  is  no  doubt  that 
they  saw  that  this  path  was  coming  into  ase,  and 
that  everyone  went  by  it  in  preference  to  the 
ronndabont  way  from  the  south.     There  is  an 


indioation  of  this  in  the  evidence  of  Gray,  the 
defenders'  foreman,  for  be  noticed  that  the 
paling  which  divided  the  footpatbaronning  north 
and  south  over  the  tunnel  from  the  field  had 
been  interfered  with  and  turned  round  so  as  to 
open  a  way  to  enable  the  inhabitants  of  the  hnt 
to  carry  in  their  coals,  and  so  soon  as  he  had 
observed  this  he  remonstrated  with  Buxton,  but 
unfortunately  he  did  not  sufficiently  insist  npon 
his  remonstrance.  He  was  conscious  that  the 
fence  ought  to  have  been  put  right  and  that  this 
had  not  been  done.  I  think  that  these  circum- 
stances raise  a  sufficient  duty  upon  the  part  of 
the  defenders  to  make  the  path  safe,  not  merely 
for  the  workmen  who  may  be  supposed  to  have 
been  able  to  take  care  of  themselves,  but  also  for 
other  persons,  because  it  was  impossible  for  the 
workmen  to  occupy  the  hut  without  other  people 
coming  there  also,  and  the  needs  of  those  other 
people  had  also  to  be  attended  to.  This  nnfor- 
tnnate  person  was  coming  there  for  the  very 
legitimate  pnrpose  of  attending  the  wife  of  the 
ganger.  Accordingly  I  am  of  opinion  that  there 
was  an  obligation  npon  the  defenders  to  fence 
this  pathway  so  as  to  prevent  the  risk  of 
accident. 

But  there  is  a  further  consideration  which 
does  not  seem  to  have  been  nrged  at  the  trial, 
viz.,  whether  there  was  not  contributory  negli- 
gence on  the  part  of  the  pursuer.  There  is  a 
plea  to  that  effect,  bat  the  statement  in  support 
of  it  is  not  very  strong.  It  is  stated  in  the  sixth 
answer  to  the  condescendence  that  "  the  pursuer 
went  alone,  and  instead  of  going  by  the  proper 
access  chose  to  walk  across  the  foresaid  private 
waste  ground,"  i.e.,  the  footpath  in  question. 
Again,  in  the  seventh  answer,  "explained  that  on 
said  occasion  she  again  chose  of  her  own  accord 
to  go  across  said  private  waste  ground,  and  not 
to  go  by  the  proper  and  safe  access. "  It  does 
not  appear  to  me  that  these  statements  afford  a 
relevant  ground  for  the  plea  of  contributory 
negligence.  If  this  path  was  used  by  the  em- 
ployees of  the  defenders  and  by  all  who  had 
occasion  to  visit  the  hut,  and  if  that  fact  was 
seen  by  and  known  to  the  defenders  and  they 
took  no  steps  to  prevent  it,  it  is  not  for  them  to 
say  that  the  pursuer  "chose  of  her  own  accord 
to  go  across  private  waste  ground."  Can  it  be 
said  that  she  walked  into  an  obvious  and  known 
danger  ?  She  had  fair  ground  for  thinking  that 
she  was  doing  what  others  did.  She  received 
particular  directions  to  keep  upon  the  one  side 
of  a  crane  wbich  was  being  erected  close  to  the 
path,  and  if  she  had  done  so  she  would  probably 
have  escaped.  She  took  the  wrong  side  of  the 
crane  very  unfortunately  both  for  herself  and  the 
defenders,  but  that  fact  is  not  in  my  opinion 
sufficient  to  justify  a  plea  of  contributory  negli- 
gence. 

Loan  MoBK — I  agree  with  your  Lordship  that 
there  was  a  duty  on  the  defenders  to  have  a 
fairly  safe  path  to  the  hnt  which  they  had  built 
for  the  use  of  their  workmen,  the  old  footpath 
having  been  put  an  end  to. 

Upon  the  question  of  contributory  negligence 
I  have  more  difficulty.  My  doubt  is  not  due  to 
the  consideration  that  the  allegation  npon  record 
does  not  amount  to  nn  allegation  of  contributory 
negligence.  But  the  pursuer's  own  statement  is 
that  she  was  accompanied  half-way  up  the  road 
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by  another  woman  whom  she  asked  to  go  along 
with  her,  as  she  seems  to  have  been  afraid  to  go 
by  herself.  I  should  myself  have  hesitated  to 
say  that  there  was  no  contributory  negligence  on 
the  part  of  the  pursuer,  but  the  question  was  one 
eminently  for  a  jury,  and  as  they  have  taken  a 
different  view  I  do  not  think  the  verdict  should 
be  disturbed  upon  that  ground. 

LoBD  Adam — Before  the  formation  of  the  new 
railway  there  was  only  one  house  in  the  neigh- 
bourhood of  this  cutting,  Tiz.,  Brae  Cottage. 
There  were  two  accesses  to  it,  one  from  the 
north  leading  from  Hope  Street  straight  down  to 
it,  and  another  which  led  by  a  circuitous  ronte 
taming  first  south  and  then  north  again  before  it 
reached  the  cottage.  In  August  1887  the  con- 
tractor took  possession  of  the  field  in  which  the 
cottage  was  situated,  and  built  a  hut  in  it  for  the 
accommodation  of  their  workmen.  Bnzton  be- 
came tenant  of  it  and  took  in  lodgers.  "Some- 
times," he  says,  "there  is  a  considerable  com- 
munity of  us."  There  would,  therefore,  be  a 
good  deal  of  traffic  to  the  hut  in  consequence. 
The  railway  cutting  was  commenced  in  Septem- 
ber. About  the  end  of  October  the  road  from 
the  north  which  formed  the  direct  access  to  the 
hut  was  interrupted,  and  a  new  access  came  to  be 
formed  by  the  constant  passage  of  the  workmen, 
message  boys  and  others,  across  the  field  from 
the  other  road  to  the  hut.  This  was  a  short  cut 
to  prevent  the  necessity  of  going  round  three 
sides  of  the  field.  As  the  railway  catting  which 
shot  off  the  access  from  the  north  progressed,  a 
fence  was  erected  along  the  sea  brae  road  from 
north  to  sontb,  fencing  it  off  from  the  catting, 
and  which  was  originally  prolonged  across  the 
entrance  to  tlie  new  path,  but  about  the  end  of 
December  or  beginning  of  January  the  end  of  the 
fence  to  the  extent  of  7  or  8  feet  was  removed 
and  turned  round  along  the  cutting  so  as  to 
leave  the  access  to  the  new  path  again  open.  The 
use  of  the  new  path  had  gone  on  until  at  the  time 
when  the  accident  in  question  occurred  a  dis- 
tinct, definite,  and  weU-worn  track  bad  been 
formed,  and  was  being  used  to  the  knowledge  of 
the  defenders  by  many  persons  having  legitimate 
bnsiness  at  the  Buxtons'  house. 

The  question  is,  whether  or  not,  that  being  the 
origin  or  genesis  of  the  footpath,  there  was  an 
obligation  upon  the  contractors  to  look  after  and 
be  responsible  for  the  safety  of  those  using  the 
road.  They  knew  of  its  existence — they  were 
daily  on  the  ground,  they  permitted  it  to  go  on, 
and  the  footpath  passed  close  by  the  unfenced 
cutting,  which  was  some  30  feet  deep.  There 
was,  I  think,  an  implied  invitation  to  passengers 
to  use  it,  and  in  these  circnmstanoeB  I  think 
there  was  a  duty  upon  the  defenders  either  to 
stop  the  use  of  the  road,  or  to  see  that  it  was 
properly  protected  against  the  chance  of  accident. 
Accordingly  I  concur. 

I  also  agree  in  thinking  that  there  was  no  con- 
tributory negligence  such  as  would  disentitle  the 
pnrsaer  to  recover  damages.  The  question  is  a 
Jnry  one.  and  I  do  not  think  there  is  any  ground 
for  disturbing  their  verdict. 

liOBD  Wellwood — I  agree  in  the  result  to  which 
your  Lordships  have  come,  but  not  exactly  on 
the  same  grounds. 

I  confess  that  I  should  not  myself  have  taken 


the  view  which  the  jury  did,  although  I  say  so 
with  diffidence  after  hearing  the  opinions  which 
have  now  been  expressed  by  your  Lordships.  I 
thought  at  the  trial,  and  I  think  still,  that  the  pur- 
suer has  not  succeeded  in  establishing  that  there 
was  an  obligation  upon  the  defender  to  fence  the 
pathway  in  question.  The  proper  and  legitimate 
access  to  the  hut  was  undoubtedly  the  circuitous 
road  which  led  round  to  it  by  the  shore,  and  the 
footpath  which  formed  the  short  cut  was  not  as 
alleged  on  record  originally  formed  or  sanctioned 
as  an  access  by  the  defenders.  Now,  although  it 
appears  to  me  that  if  the  footpath  had  been  used 
for  a  considerable  time  there  might  have  been  a 
daty  on  the  part  of  the  defenders  to  protect  it, 
I  think  that  the  use  which  baa  been  proved  here 
was  not  sufficient  to  impose  such  an  obligation 
upon  them. 

On  the|  other  hand,  there  are,  I  think,  certain 
elements  in  the  case  sufficient  to  support  the 
verdict.  In  the  first  place,  there  is  evidence  to 
show  that  the  footpath  was  used  to  some  extent 
as  an  access  to  Brae  Hut.  In  the  second  place, 
there  is  little,  if  any,  evidence  of  the  use  of  the 
circuitous  route  to  the  hnt  as  an  access  to  and 
from  Hope  Street,  although  as  I  have  said  it  was 
the  legitimate  route.  In  the  third  place,  there  is 
evidence  that  after  a  fence  had  been  put  across 
the  entrance  to  the  footpath  it  was  removed  by 
Buxton  in  the  knowledge  of  the  defenders  and 
not  replaced.  I  think  the  jury  were  of  opinion 
that  there  was  thus  a  kind  of  recognition  of  the 
footpath  by  the  defenders,  and  an  invitation  by 
them  to  people  like  the  pursuer  to  use  it.  Ac- 
cordingly I  think  that  the  verdict  which  was  re- 
turned cannot  be  held  to  be  contrary  to  evidence. 

In  regard  to  the  question  of  contributory  negli- 
gence, I  think  there  was  not  sufficient  evidence 
to  disentitle  the  pursuer  on  that  ground  to  re- 
cover damages. 

The  Court  discharged  the  rule. 

Counsel  for  the  Pursuer — Guthrie  Smith — J. 
A.  Reid.     Agent— P.  H.  Cameron,  S.S.C. 

Counsel  for  the  Defenders — Comrie  Thomson 
— M'Lennan.     Agents— Eeid  &  Guild,  W.S. 


Tuesday,  February  26. 
SECOND    DIVISION. 

MURRAY  AND  OTHERS  (THE  DAUIELLING- 
TON  IRON  company)  V.  THE  GLASGOW 
AND  SOUTH-WESTERN  RAILWAY  COM- 
PANY. 

Condietio  indebiii— Error  in  Payment — Repeti- 
tion— KnowUdge. 

Where  a  person  makes  a  payment  in  the 
knowledge  that  the  sum  paid  is  not  due,  he 
is  presumed  to  have  waived  all  inquiry  and 
to  have  admitted  the  debt.  In  order,  how- 
ever, to  bar  his  right  to  repetition  of  the 
payment  it  mast  be  established  that  the 
knowledge  that  the  sum  was  not  due  wa?, 
or  should  have  been,  present  to  his  mind  at 
the  time  of  payment. 
An  iron  company  and  a  railway  company 
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entered  into  an  agreement  by  which  the 
railway  company,  inter  alia,  nndertook  ' '  not 
to  carry  traffic  for  any  other  party  at  lower 
proportionate  rates  than  those  charged  to 
the  iron  compay,  and  to  place  the  latter  on 
the  same  footing  as  that  enjoyed  by  the  most 
fayoured  traders  on  the  line.  Troon  traffic 
.   .   .   alone  excepted  from  this  condition." 

The  iron  company  regularly  paid  for 
fifteen  years  the  rates  charged  by  the  rail- 
way company  on  their  traffic. 

In  an  action  by  the  iron  company  against 
the  railway  company,  f  oauded  on  this  clause, 
for  repetition  of  certain  snms  which  they 
averred  they  had  paid  in  excess  of  snms 
charged  and  paid  by  two  other  traders,  the 
railway  company  pleaded  that  the  pursners 
were  barred  from  repetition  in  respect  they 
had  paid  the  alleged  overcharges  in  the 
knowledge  (possessed  by  their  manager  and 
secretary)  that  the  two  traders  were  being 
charged  less  for  their  traffic. 

Evidence  on  which  the  Conrt  held  that  the 
pursners  were  entitled  to  repetition  in  re- 
spect that  (1)  they  neither  knew  nor  ought 
to  have  known  of  the  overcharges;  (2)  in 
respect  that  the  defenders  mnst  be  held  to 
have  known  they  were  violating  their  own 
agreement. 
Carrier — liaUway — Agreement— Oon»truetion. 

A  railway  company  entered  into  an  agree- 
ment with  an  iron  company  to  carry  upon 
their  railway  system  the  whole  mineral  and 
other  traffic  (under  a  certain  exception) 
Which  the  iron  company  might  send,  of  the 
description  and  at  rates  and  charges  specified 
in  the  third  article  of  the  agreement.  In 
that  article  the  traffic  was  divided  into  two 
classes,  of  which  Class  A  incladed  "pig  iron, 
coke,  hewing  stone,  bricks,  and  tiles,"  and 
Class  B  included  "rubble  stone,  iron  ore, 
coal,"  &c.  The  railway  company  further 
nndertook  not  to  carry  traffic  for  any  other 
party  at  lower  proportionate  rates  than  those 
charged  to  the  iron  company,  and  to  place 
the  latter  on  the  same  footing  as  that 
enjoyed  by  the  most  favoured  traders  on  the 
line. 

Hdd,  on  a  sound    construction  of   this 
agreement,  (1)  that  it  imposed  an  obligation 
on  the  railway  company  not  to  carry  traffic, 
inwards  or  outwards,  for  any  other  traders 
at  lower  proportionate  rates  per  ton  per  mile 
than  those  charged   to   the   iron  company, 
irrespective  of  the  terminus  to  which  the 
traffic  was  carried ;  (2)  that  in  the  case  of 
lower  rates  being  charged  to  other  traders, 
the  iron  company  was  entitled  to  a  reduc- 
tion only  on  the  same  kind  of  traffic  com- 
prised in  the  class  to  which  the  particular 
traffic  belonged. 
On  SOth  March  1868  The  Dalmellington  Iron 
Company,  Limited,  having  their  registered  office 
at   109   Hope  Street,  Glasgow,  entered  into  an 
agreement  with  the  Glasgow  and  South-Western 
Bailway    Company,    nnder   which    the   former 
bound  themselves  that  the  whole  mineral  and 
other  traffic  of  the  description  specified  in  the 
third  article  thereof,   which  they  might  have 
occasion  to  send  along  the  latter's  railway  to  or 
from  their  works  or  mineral  fields,  should  be  lent 


and  be  conveyed  by  the  railway  company  over 
their  railway  system,  and  that  the  iron  company 
should  pay  in  respect  of  the  conveyance  of  such 
traffic  the  rates  and  charges  therein  specified. 
By  the  third  article  of  the  agreement  it  was  set 
forth — "The  mineral  and  other  traffic  referred 
to  in  article  second  shall  be  held  to  embrace  all 
traffic  falling  under  the  descriptions  following, 
excepting  therefrom  all  traffic  to  or  from  the 
port  and  harbour  of  Troon : — Class  A.  Pig  iron, 
ooke,  hewing  stone,  bricks,  and  tiles.  Class  B. 
Babble  stone,  calcined  or  raw  ironstone,  iron 
ore,  coal  sent  to  or  by  the  second  party  in  the 
capacity  of  ironmasters,  but  not  as  ooalmasters, 
shale,  lime,  limestone,  sand,  and  fire-clay." 

The  fourth  article  of  the  agreement  was  in 
the  following  terms — "The  rates  and  chai^ges 
which  shall  be  exacted  by  the  first  party  in 
respect  of  the  conveyance  over  their  railways  of 
the  mineral  and  other  traffic  falling  nnder  the 
said  respective  classes  shall  be  as  follows : — 
Class  A.  When  carried  six  miles  or  under,  the 
sum  of  ninepenoe  per  ton ;  when  carried  any 
distance  beyond  six  miles,  and  not  beyond  six- 
teen miles,  the  sum  of  one  penny  half-penny  per 
ton  per  mile ;  when  carried  any  distance  beyond 
sixteen  miles,  the  rate  above  prescribed  for  the 
first  sixteen  miles,  and  for  every  mile  thereafter 
the  sum  of  one  half-penny  per  ton  per  mile. 
Class  B.  When  carried  six  miles  or  under,  the 
sum  of  sevenpence  half-penny  per  ton ;  when 
carried  any  distance  beyond  six  miles,  and  not 
beyond  sixteen  miles,  the  sum  of  one  penny 
farthing  per  ton  per  mile;  when  carried  any 
distance  beyond  sixteen  miles,  and  not  beyond 
twenty-six  miles,  the  rate  above  prescribed  for 
the  first  sixteen  miles,  and  for  every  mile  there- 
after the  sum  of  three  farthings  per  ton  per 
mile ;  when  carried  any  distance  beyond  twenty- 
six  miles,  the  rates  above  prescribed  for  the  first 
twenty-six  miles,  and  for  every  mile  thereafter 
the  sum  of  one  half-penny  per  ton  per  mile  : 
Declaring  that,  in  addition  to  the  rates  stipnlsted 
in  this  agreement,  the  second  parties  shall  be 
bound  to  pay  to  the  first  party  on  all  their  traffic 
one  penny  per  ton  for  the  use  of  waggons  on  their 
private  brBUOhes  to  and  from  their  iron  f  amaoes : 
Provided  also  that  the  first  party  shall  carry  or 
charge  for  the  second  parties'  traffic  by  the 
shortest  ordinary  and  usual  route  between  the 
sending  and  receiving  points  by  which  the  first 
party  are  carrying  traffic  of  the  like  description, 
and  not  by  any  longer  or  unreasonably  circuitous 
route:  But  it  is  also  hereby  provided  and 
declared,  notwithstanding  anything  herein  oon- 
tained,  that  for  the  period  from  the  date  hereof 
to  the  1st  day  of  February  1870,  but  no  longer, 
the  charges  made  by  the  first  party  against  ths 
second  party  nnder  Class  B  before  mentioned, 
shall  be  one  penny  half-^nny  per  ton  more  than 
the  charges  specified  under  Class  B,  whatever 
distance  the  said  articles  may  be  conveyed:  As 
also  declaring  that  the  rates  and  charges  in  this 
agreement  shall  not  apply  to  traffic  going  to  or 
coming  from  the  port  and  harbour  of  Troon,  but 
the  first  party  shall  be  entitled  to  charge  for  such 
traffic  such  rates  and  charges  within  the  powers 
of  their  Acts  as  they  may  think  proper." 

This  agreement  came  into  operation  on  Ist 
January  1868,  and  was  to  continue  for  ten 
years. 

It  was  sotsd  npon  for  som«  years,  bnt  was 
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modifled  and  altered  by  a  supplementary  agree- 
ment dated  24th  December  1872  and  14th  and 
15th  February  1873,  which  was  to  come  into 
force  from  and  after  the  31st  Angnst  1872,  and 
which  extended  the  time  daring  which  the  ori- 
ginal agreement  was  to  continue  in  force  till  Ist 
October  1890,  The  second  article  of  the  agree- 
ment was  in  these  terms —  "The  restriction  or  limi- 
tation in  article  third  of  the  said  agreement,  which 
limits  the  coal  traffic  coming  under  Class  3  to 
coal  sent  to  or  by  the  second  party  in  the  capacity 
of  ironmasters,  but  not  aa  ooalmasters,  shall  be, 
as  the  same  is,  hereby  removed  ;  and  it  is  hereby 
declared  that  the  traffic  coming  under  Class  B 
shall  include  all  coal  sent  to  or  by  the  second 
party,  whether  in  the  capacity  of  ironmasters  or 
ooalmasters."  The  third  article  was  aa  follows  — 
"  The  first  party  also  undertake  to  reconsider 
article  third  of  the  said  agreement  with  reference 
to  the  exception  from  the  operation  thereof  of 
traffic  to  or  from  the  port  and  harbour  of  Troon, 
and  to  endeayoor  to  make  some  arrangement  by 
which  the  exception  may  be  removed."  The 
fifth  article  provided — "The  first  party  under- 
take not  to  carry  traffic  for  any  other  party  at 
lower  proportionate  rates  than  those  charged  to 
the  second  party,  and  to  place  the  latter  on  the 
same  footing  as  that  enjoyed  by  the  most  fav- 
oured traders  on  the  line  ;  Troon  traffic,  unless 
arranged  for  as  above,  alone  excepted  from  |thjs 
condition." 

On  16th  June  1887  James  Murray  and  others, 
the  surviving  partners  of  the  Dalmellington  Iron 
Company,  raised  this  action  against  the  Glasgow 
and  South-Western  Railway  Company  generally, 
on  the  ground  that  the  defenders  had  carried,  in 
violation  of  the  above  agreement,  traffic  for  other 
persons  and  firms  at  rates  lower  than  those 
charged  to  the  pursuers,  and  that  they  were 
entiUed  to  repetition  of  the  amount  paid  by 
them  in  excess  of  what  was  charged  to  and  paid 
by  others. 

In  Cond.  7  the  pursuers  averred  that  they  bad 
Biuoe  1868  paid  to  the  railway  company  in 
respect  of  carriage  of  coals,  iron,  limestone,  Ac. , 
nnder  the  agreement  at  the  following  mileage 
rates — "Class  A,  when  carried  6  miles  or  under,' 
6d.  per  ton  ;  beyond  6  miles  and  under  16  miles, 
I^d.  per  ton  per  mile  ;  beyond  16  miles  the  above 
rates  for  the  first  16  miles  and  thereafter  ^d.  per 
ton  per  mile.  Class  B,  6  miles  or  under,  7^d. 
per  ton  ;  6  miles  and  under  16  miles,  Ij  per  ton 
per  mile  ;  beyond  16  miles  and  under  26  miles, 
jd.  per  ton  per  mile;  beyond  26  miles  the 
above  rate  for  the  first  26  miles,  and  }d.  per 
ton  per  mile  thereafter.  These  rates  were  duly 
paid  by  the  pursuers  in  the  erroneous  belief  that 
they  were  the  same  proportionate  rates  as  were 
demanded  from  other  parties  and  traders  on  the 
system  for  traffic  as  enumerated  and  defined 
ander  Tables  A  and  B,  and  relying  on  the 
defenders  fairly  and  honestly  fulfilling  their  part 
of  the  said  agreement,  and  without  the  pursuers 
knowing  the  fact  that  there  were  more  favoured 
traders  in  the  matter  of  mineral  traffic  rates. " 

In  Cond.  8  the  pnrsners  set  forth  that  in  1884 
they  discovered  for  the  first  time  that  the  defen- 
ders had  entered  into  an  agreement  dated  3rd 
and  13th  April  1866  with  the  Earl  of  Eglinton, 
under  which  traffic  was  conveyed  by  them  to 
Ardrossan  from  Hnrlford,  a  distance  of  twenty 
miles,  for  Is.  7d.,  while  the  rate  according  to 


the  pursuers'  agreement  was  Is.  lid.,  and  also 
that  under  it  the.  defenders  carried  pig-iron  from 
the  Portland  Iron  Works,  Hurlford,  to  Ardrossan 
at  lower  rates  than  those  charged  to  the  pursuers. 

This  agreement  provided  for  reduction  of 
rates  on  coal  traffic  from  Hurlford,  Springorde, 
and  Fergushill  districts  to  Ardrossan  Harbour, 
which  reduction  was  to  continue  in  force  for 
twenty-one  years  from  Isc  January  1866.  The 
fourth  article  provided — "It  is  hereby  agreed 
that  the  rates  for  the  conveyance  of  coal  and  pig- 
iron  to  Ardrossan  from  collieries  and  works  in 
the  Hurlford  district  .  .  .  shall  not,  during  the 
said  period  of  twenty-one  years,  exceed  the  rates 
for  the  time-being  charged  for  the  conveyance  o( 
coal  and  pig-iron  from  such  collieries  and  works 
respectively  to  Troon  Harbour  by  more  than  two- 
pence per  ton ;  and  on  the  other  hand,  the 
second  party  (the  railway  company)  may  during 
the  foresaid  period,  if  they  see  fit,  charge  for  the 
conveyance  of  pig-iron  and  coal  (from  works  and 
pits  which  are  specified,  not  within  the  Hurlford 
district)  to  Troon  Harbour,  rates  of  any  amount 
not  less  than  twopence  per  ton  higher  than  the 
rates  for  the  time-being  charged  for  the  convey- 
ance of  snob  pig-iron  and  coal  to  Ardrossan 
Harbour." 

In  Cond.  11  and  12  the  pursuers  averred  that 
they  bad  ascertained  in  June  1886  that  the  defen- 
ders had  been  in  use  for  many  years  past  to 
grant  special  reductions  to,  inter  alios,  the  Lane- 
mark  Coal  Company,  under  an  agreement  entered 
into  with  the  latter  in  1874,  in  terms  of  which 
they  had  for  the  period  from  25th  August  to  17tb 
August  1883  carried  coals  from  Lanemark 
Collieries,  a  distance  of  thirty-one  miles,  to  and 
from  Troon,  at  the  rate  of  Is.  9d.  per  ton,  and  to 
Ayr,  a  distance  of  twenty-four  miles,  at  the  rate 
of  Is.  7d.  per  ton,  while  the  rates,  according  to 
the  pursuers'  agreement  with  them,  should  have 
been  for  these  distances — 23.  6d.  to  Troon,  and 
28.  2d.  to  Ayr. 

The  conclusions  of  the  summons  were  for 
payment  of-  the  four  following  sums  in  name  of 
overcharges— (1)  £2767,  I4s.  4d.  as  the  difference 
between  the  amount  the  pursuers  had  paid  under 
Schedule  B  of  their  agreement  from  Slat  August 
1872  to  31st  December  1874,  and  what  they 
should  have  paid  had  they  been  charged  during 
that  perio.d  at  the  Eglinton  rate  from  Hurlford  to 
Ardrossan ;  (2)  £16,3.06,  6s.  9d.  as  the  difference 
between  what  they  had  paid  under  the  same 
schedule  from  Slst  December  1874  to  26th  Feb- 
ruary 1885,  and  what  they  should  have  paid 
during  that  period  if  charged  at  the  Lanemark 
Coal  Company's  rate  or  their  coal  carried  from 
Lanemark  to  Ayr ;  (3)  £2784,  2s.  2d.  as  the 
difference  between  what  they  had  paid  under 
the  same  schedule  from  2oth  February  1885  to 
Slst  October  1886,  and  what  they  should  have 
paid  during  that  period  if  they  had  been  charged 
at  the  Lanemark  rate ;  (4)  £14,837,  15s.  9d. 
as  the  difference  between  payments  made  between 
31st  August  1872  and  Slst  December  1886  under 
Schedule  A  for  pig-iron,  and  what  they  should 
have  paid  had  they  been  charged  at  the  Eglinton 
rate  for  coal  and  pig-iron  between  Hurlford  and 
Ardrossan,  and  in  particular  from  Messrs  W. 
Buird  £  Company's  Portland  Iron  Works  at 
Hnrlford.  As  regards  this  latter  conclusion,  the 
pursuers  averred  in  Cond.  17  that  applying  the 
distance  rate  charged  against  the  pursuers  for  a 
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distance  Bach  as  that  between  Harlford  and 
Ardrossaa  Harbour,  Mes;>rs  B.iird  Sc  Company 
gUould  huve  paid  'ii.  Id.  for  iheir  pig-iron  craffio, 
whereas  ihey  had,  siuce  the  Egliutou  agreement, 
been  charged  at  a  rate  on  that  traffic  of  Is.  8d. 
only. 

The  defenders  answered  that  the  terms  of  Lord 
Egliuiou'H  agreement  were  all  along  known  to 
the  pursuers  and  to  tbs  late  John  Hunter,  their 
manager,  as  also  were  the  rates  charged  to  the 
Liuemark  Coal  Company,  Mr  Hunter  being  at  the 
time  a  partner  of  the  latter  company.  They 
.  farther  averred  that  it  was  in  consequence 
of  Lord  Eglinton'g  agreement  that  the  Troon 
exception  was  inserted  in  the  agreement  foanded 
on.  As  regards  the  snm  first  oonclnded  far  the 
defenders  answered — "Explained  that  the  pur- 
suers are  claiming  a  reduced  rate  on  articles 
which  are  not  embraced  within  the  table  of  rat«s 
charged  nnder  the  agreement  with  Lord  Eglinton, 
which  agreement  provided  for  a  reduction  on  the 
rates  for  coal  traffic  only.  Explained  that  the 
said  sum  of  £2767,  1 4s.  4d.  bears  to  be  made  up 
on  the  footiug  of  the  pursuers  being  entitled  to  a 
deduotion  from  their  rates  to  all  places  whatever, 
proportionate  to  the  amount  by  which  the  rate 
of  Is.  7d.  charged  for  traffic  from  Hurlford 
to  Ardrossan,  being  20  miles,  falls  short  of  the 
scheduled  rate  under  pursuers'  agreement  for 
that  distance.  Of  said  sum  of  £2767,  14s.  4d. 
only  £6,  Is.  9d.  bears  to  be  in  respect  of  traffic 
carried  from  the  pursuers'  works.  Further,  only 
£39,  ,53.  Id.  bears  to  be  in  respect  of  traffic 
between  the  pursuers'  works  and  Ardrossan,  the 
balaaoe,  £2728,  9s.  3d.  bearing  to  be  in  respect 
of  traffic  bsween  their  works  and  other  places  to 
which  the  rates  charged  against  them  are  as  low 
as  those  charged  against  any  other  traders.  Duly 
£711,  lOs.  2d.  of  said  sum  of  £2767,  14a.  4d. 
bears  to  be  in  respect  of  coal  traffic." 

As  regards  the  snm  second  concluded  for  the 
defenders  answered — "Explained  that  the  said 
■am  of  £16,366,  6s.  9d.  bears  to  be  made 
up  on  the  footing  of  the  pursuers  being  entitled 
to  a  deduction  from  their  rates  to  all  places  what- 
ever, proporliouate  to  the  amount  by  which  the 
rate  of  Is.  7d.  charged  for  coals  carried  from 
L&uemark  to  Ayr  fulls  short  of  the  rate  for 
a  similar  distance  nnder  the  pursuers'  schedule, 
which  the  pursuers  state  to  be  2s.  Ij-d.,  but 
which,  in  point  of  fact,  is  only  Is.  lljd.  Of  said 
sum  of  £16,356,  6s.  9d.  only  £243,  129.  3d.  bears 
to  be  in  respect  of  traffic  carried  from  the 
pnrsners'  works,  and  less  than  half  bears  to  be  in 
respect  of  traffic  carried  between  the  pursuers' 
works  and  Ayr.  More  than  half  the  sum  sued 
for  bears  to  be  in  respect  of  traffic  between  the 
pursuers'  works  and  places  other  than  Ayr, 
to  which  the  pursuers'  rates  are  as  low  as  those 
charged  against  any  other  traders.  Farther, 
although  the  Lanemark  rate  applies  only  to  coal 
traffic,  less  than  one-fourth  of  the  sum  sued 
for  bears  to  be  in  respect  of  such  traffic." 

As  regards  the  sum  third  concluded  for  the  de- 
fenders auswered — "Thesaid'8Umof£2784,2d.  2d. 
bears  to  be  made  up  as  explained  in -the  pre- 
vious article.  A  considerable  proportion  of  said 
snm  bears  to  be  in  respect  of  traffic  between  the 
pursuers'  works  and  places  other  than  Ayr. 
Further,  although  the  rate  founded  on  applies 
solely  to  coal  traffic  from  Lanemark.  only 
£373,  18s.  lid.  of  the  snm  sued  for  bears  to  apply 


to  traffic  carried  from  the  pursuers'  works,  and 
only  £378,  7s.  4d.  bears  to  apply  to  coal  traffic." 

As  regards  the  sum  fourth  concluded  for  the 
defenders  auswered—  "  Explained  that  said  sum 
of  £14,837,  16s.  9d.  bears  to  be  made  up  on  the 
footing  of  the  pursuers  being  entitled  to  a 
deduciiou  from  their  rates  to  all  places  whatever, 
proportionate  to  the  amount  by  which  the  rate 
of  Is,  8d.  charged  for  pig-iron  traffic  from  Messrs 
William  Baicd  &  Company's  Hurlford  works  to 
Ardrossan  Harbour,  faUs  short  of  the  rate  nnder 
the  pursuers'  schedule  for  a  similar  distance, 
which  they  state  to  be  2s.  Id.  Explained  that 
said  rate  of  Is.  8d.  is  made  up  of  the  rate  from 
the  Hurlford  works  to  Troon,  being  twelve  miles, 
with  2d.  added,  in  terms  of  the  agreement  with 
Lord  Eglinton  before  referred  to." 

The  defenders  also  founded  on  an  alteration 
made  by  Mr  Barr,  solicitor  for  the  pnrsners,  on 
the  draft  agreement  which  they  maintained 
showed  knowledge  on  his  part  of  Lord  Eglin- 
ton's  agreement  as  regards  the  Troon  traffic 

The  pnrsners  pleaded — "  (1)  Under  the  several 
agreements  mentioned  the  pursuers  were  entitled 
to  have  their  whole  traffic  specified  in  said  Classes 
A  and  B  carried  during  the  period  in  question  at 
the  lowest  rates  either  to  Lord  Eglinton  or  the 
Lanemark  Coal  Company  for  any  of  the  goods  or 
materials  mentioned  in  the  said  classes  respec- 
tively. (2)  The  pursuers  having  been  over- 
charged by  the  defenders,  are  entitled  to  repeti- 
tion of  the  sums  so  overcharged." 

The  defenders  pleaded — "'(1)  The  pursuers' 
statements  are  irrelevant.  (2)  Mora  and  acqui- 
escence. (3)  The  payments  in  question  having 
been  made  by  the  pursuers  voluntarily  in  foil 
knowledge  of  the  whole  facts  now  alleged,  so  far 
as  material,  they  are  not  entitled  to  demand  repeti- 
tion of  the  said  sums.  (4)  The  pursuers'  aver- 
ments, 80  far  as  material,  being  unfounded  io 
fact,  the  defenders  are  entitled  to  absolvitor. 
(5)  On  a  sound  construction  of  the  agreements, 
the  defenders  are  not  indebted  to  the  pursners, 
and  are  eatiiled  to  be  assoilzied.  (6)  In  any  event, 
the  pursuers  are  only  entitled  to  a  reduced  rata 
on  articles  carried  under  Lord  Eglinton's  agree- 
ment, or  for  the  Lanemark  Coal  Company  at  a 
lower  rate  than  that  charged  against  the  pur- 
suers. (7)  In  any  event,  the  pursuers  are  only 
entitled  to  a  reduction  on  their  rates  for  coal 
traffic  to  Ayr,  and  pig-iron  and  other  traffic  to 
Ardrossan ;  et  separatim,  they  are  not  entitled  to 
have  their  rates  to  any  places  reduced  below  choee 
charges  to  the  same  place  against  those  traders 
on  a  comparison  with  whose  rates  to  other  places 
the  pursuers'  claim  for  reduction  is  based. " 

A  lengthy  proof  was  led  npon  the  first  question 
raised  as  to  whether  the  pursuers  had  paid  the 
charges  complained  of  as  overcharges  in  the 
knowledge  that  others  were  being  charged  leas 
than  they  were  for  their  traffic.  The  result  of  ths 
proof  will  be  found  in  the  Lord  Ordinary's  opinion. 

It  appeared  that  in  1859  Mr  Hunter,  the  mana- 
ger of  the  pursuers'  company,  became  a  partner 
of  the  Lanemark  Company,  in  which  he  held 
an  interest  till  his  death  in  1886.  From  1846  he 
managed  the  pursuers'  firm.  In  1872  he  bsi.'ame 
a  partner  therein.  Mr  Gavin,  secretary  of  the  pur- 
suers' company,  deponed — "I  was  aware  that  Mr 
Hunter  was  a  partner  of  the  Xanemark  Coal 
Company. . . .  He  did  not  take  anything  to  do  with 
the  management  of  the  company  to  my  know- 


Digitized  by 


Google 


DalmelHngton  Iron  Co  &e, 
Feb.  28, 1889. 


J     The  ScoUiah  Law  Reporter.—  Vol.  XX  VI. 


377 


ledge.  .  .  .  Mr  Hanter  always  signed  the  railvrny 
aocoants  as  long  as  he  was  Hlive.  In  snying  that 
he  did  not  go  into  the  detailH,  I  mean  that  be  did 
not  go  into  the  figures  and  additions  of  the  ac- 
counts. He  could  see  the  rates  charged  if  he 
chose  to  look  at  the  accounts.  Mr  Hunter's 
practice  was  simply  to  sign  the  accounts  if  he 
saw  the  check  clerk's  initials  at  them.  He  signed 
the  aoconots  up  to  his  death.  He  had  been  sign- 
ing them  from  1852.  .  .  .  The  first  time  I  dis- 
covered anything  about  the  Lnnemark  railway 
rates  was  in  1882.  We  had  a  small  contract  at 
that  time  with  the  Ayr  District  Asylum  to  supply 
dross  and  gas  coal.  The  Asylum  is  situated  con- 
venient to  a  coal  siding  which  we  had  at  Belmont, 
near  Ayr,  about  11  miles  distant  from  the  works, 
between  Ayr  and  the  works.  We  had  no  gas  coal 
ourselves,  and  we  bought  it  from  the  Lanemark 
Coal  Company  in  order  to  fulfil  our  contract. 
Having  purchased  it  from  them  we  applied  to 
the  railway  company  for  a  rate  from  Lanemark 
to  Belmont.  Our  application  to  the  railway 
oompanjr  for  the  rate  and  their  answer  were  in 
writing.  The  company  quoted  a  rate  of  23.  4}d. 
This  was  on  1st  July  1882.  On  getting  that 
quotation  I  compared  it  with  our  own  rate  of 
2s.  3d.  or  2s.  8^d.  from  the  works  to  Lanemark. 
We  had  a  right  with  reference  to  a  short  distance 
route.  ...  I  wrote  objecting  to  the  rate,  and 
mentioned  our  rate,  and  also^  that  I  had  heard 
that  the  Lanemark  Company  had  a  considerably 
lower  rate  to  Ayr,  which  is  close  to  Belmont.  I 
cannot  recollect  from  whom  I  heard  about  the 
Iianemark  rate,  but  it  was  not  what  1  considered 
any  reliable  source.  The  railway  company  ad- 
hered to  their  rate.  I  submitted  the  matter  to 
Mr  Hunter,  and  mentioned  that  I  had  been  ask- 
ing a  rate  for  the  coal.  I  told  him  the  difference 
between  the  rates,  and  drew  his  attention  to  Lane- 
mark having  a  rate  of  Is.  9d.  to  Ayr— that  I  had 
heard  a  rumour  of  that.  I  said  I  wondered  if  the 
JiBuemark  people  would  tell  us  the  truth  of  it, 
and  he  said  I  might  write  if  I  liked  and  ask  thein. 
I  wrote  to  the  Iianemark  Company  on  7th  July 
1 882,  and  received  no  answer.  I  had  occasion  to 
write  them  again  on  the  1st  August  with  refer- 
ence to  an  account,  and  in  a  postscript  I  reminded 
them  that  they  had  not  replied  to  my  enquiry. 
I  received  a  reply  after  that  telling  me  what  their 
rate  was.     I  laid  the  reply  before  Mr  Hunter." 

Mr  Brnnton,  the  solicitor  of  the  railway 
company,  deponed — "  Shortly  stated,  the  rea- 
son for  the  Troon  exception  was,  that  we  had 
to  carry  between  Troon  and  Ardrossan  for  2d. 
per  ton,  and  if  we  bad  given  the  Ualmellington 
Iron  Company  schedule  rates  to  Troon  and  2d. 
per  ton  additional  to  Ardrossan  we  would  have 
been  charging  them  less  than  schedule  rates  to 
Ardrossan,  which  would  have  caused  a  conflict 
-with  the  EgUnton  Iron  Company  and  Merry  & 
Cnninghame.  .  .  .  We  understood  that  Mr  Barr 
snd  Mr  Hunter  were  quite  conversant  with  the 
terms  of  Lord  £<glinton'B  agreement  under  which 
the  difficulty  arose,  because  we  explained  that 
that  was  the  arrangement  under  the  agreement 
with  Lord  EgUnton.  The  discussion  proceeded 
on  the  assumption  that  tbey  knew  all  about  it. 
They  must  have  known  of  it,  because  Mr  Hunter 
in  his  letters  to  Mr  Johnstone  refurs  to  that 
difference  between  Troon  and  Ardrossan  ;  he  calls 
it  2id.  instead  of  2d.  I  have  no  doubt  be  and 
Mr  Barr  were  distinctly  told,  and  that  it  was  di8> 


Cussed,  that  we  could  not  charge  more  as  between 
Troon  and  Ardrossan  than  2d.  a  ton." 

The  following  correspondence  aud  documentary 
evidence  was  produced  i — "  L-tter,  David  Barr  to 
John  Hunter.  (iUisguw,  2ith  July  1867. — My 
dear  Sir, — I  now  send  you  copy  of  agreement  be- 
tween the  Glasgow  and  South-Western  Bailway 
Coy.  and  the  Egiinton  Iron  Coy.,  and  will  be 
glad  to  have  it  back,  with  your  remarks,  as  soon 
as  convenient." 

"Letter,  Mr  Hunter  to  Mr  Johnstone.  Dal- 
mellinglon  Iron  Works,  by  Ayr,  27  Sept.  1870. — 
My  dear  Sir, — I  am  in  receipt  of  a  letter  from  Mr 
Wainwright  informing  me  that  you  had  submitted 
to  the  directors  my  letter  regarding  the  high  rate 
charged  for  the  carriage  of  limestone  from  Troon, 
and  that  they  could  not  see  their  way  to  make 
the  reduction  asked  ;  I  fear  therefore  that  tbey 
cannot  understand  the  true  position  of  the  matter 
in  question,  otherwise  tbey  would  not  have  so 
decided.  You  are  aware  that  when  the  agreement 
was  entered  into  that  Troon  was  excluded  from 
the  mileage  rate,  because  your  existing  agree- 
ments with  the  other  parties  would  not  admit  of 
your  charging  less  than  2^d.  per  ton  from  there 
than  is  charged  from  Ardrossan,  and  as  the  rates 
from  the  various  places  were  reduced  on  the  1st 
February  last,  I  think  that  if  you  were  to  present 
the  case  to  the  directors  as  to  the  reason  why 
Troon  was  excluded  from  the  mileage  rate,  they 
could  not  reasonably  refuse  to  allow  us  a  cor- 
responding reduction  from  that  port  from  Ist 
of  February.  I  shall  expect  to  hear  from  yon  as 
to  this." 

"Letter,  Mr  Hunter  to  Mr  Johnstone.  DaU 
meUington  Iron  \Yorki,  by  Ayr,  Ut  Oetr.  1870. — 
My  dear  Sir, — I  am  a  good  deal  astonished  to 
learn  from  your  letter  of  29th  ultimo  that  all  the 
facts  of  the  case  regarding  the  high  rate  charged 
for  the  carriage  of  limestone  were  laid  before  the 
directors,  and  that  notwithstanding  they  could 
not  see  their  way  to  make  the  reduction  asked. 
If  there  was  any  truth  in  the  argument  used  at 
the  entering  into  the  agreement,  about  2^  years 
ago,  that  there  must  be  a  difference  of  2jd.  per 
ton  between  the  carriage  to  and  from  the  harbours 
of  Troon  and  Ardrossan  as  the  reason  wby  Troon 
could  not  be  included  in  the  mileage  rate,  surely 
the  same  argument  holds  good  at  the  present 
time,  and  therefore  I  consider  we  are  justly  en- 
titled to  the  reduction.  I  will  feel  obliged  by 
your  letting  me  know  when  the  next  meeting  is 
to  be  held,  and  will  myself  appear  before  the 
directors  and  state  my  case." 

On  30th  May  1876  Mr  Hunter  wrote  the  follow- 
ing letter  to  Mr  Barr; — '^ DahneUington  Iron 
Worlc,  by  Ayr. — My  dear  Sir, — Has  the  agree- 
ment between  the  O.  &,  S.-W.  By.  Coy.  and  the 
Dalmellington  Iron  Co  ,  to  which  you  refer  in 
your  letter  to  me  of  the  6th  December  1872,  ever 
been  executed  ?  If  it  has  not,  no  time  should  be 
lost  in  getting  it  completed,"  &c. 

From  a  number  of  letters  it  appeared  that  the 
pursuers  through  Mr  Hunter  were  continually 
pressing  for  a  reduction  in  tbeir  rates,  and  on 
29th  August  1883  Mr  Hunter  wrote  the  following 
letter  to  the  defenders : — "  (^Private  and  eonflden- 
tiaL) — My  dear  Sir, — I  beg  to  inform  you  that 
this  long  depre.ssiun  in  the  iron  trade  has  about 
reached  a  climax  at  Dalmellington  Iron  Works, 
and  unless  we  get  some  reduction  in  the  carriage 
of  our  pig-iron  and  minerals  to  and  from  these 
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works  they  mast  be  stopped.  I  may  mention  that 
the  mineral  proprietors  met  us  with  a  reduction 
in  the  lordships  during  the  last  twelve  months, 
irhich  has  given  ns  some  relief  so  far,  but  notwith- 
standing this  and  the  low  rate  of  workmen's  wages, 
we  are  still  carryiug  on  at  a  serious  loss,  and  this 
having  continued  for  so  many  years,  we  are  com- 
pelled to  face  the  question  of  stopping  altogether. 
I  will  be  glad  to  hear  from  yon  as  soon  as  possible 
whether  or  not  your  company  is  disposed  to  grant 
ns  any  reduction." 

On  14th  March  1888  the  Lord  Ordinary  (Tbat- 
neb)  pronounced  this  interlocutor: — "Bepels  the 
first,  second,  third,  and  fifth  pleas-iu-law  for  the 
defenders :  Finds  that  under  the  agreement  of 
1868,  and  supplementary  agreement  of  1872, 
between  the  parties,  that  the  pursuers  were  and 
are  entitled  to  have  the  traffic  sent  by  them  to 
the  defenders  conveyed  along  the  defenders'  rail- 
way system  at  the  same  rates  per  ton  per  mile  as 
are  charged  by  the  defenders  to  other  traders  for 
the  same  kind  of  traffic;  and  are  now  entitled  to 
repetition  of  any  rates  or  charges  paid  by  them 
to  the  defenders  in  excess  of  rates  charged  by  the 
defenders  for  the  same  kind  of  traffic  to  other 
traders :  Quoad  ultra  continues  the  cause,  &o. 

"  Opinion. — In  18G8  the  pursuers  and  defen- 
ders entered  into  an  agreement  under  which  the 
pnrsuers  bonud  themselves  that  the  whole  mineral 
and  other  traffic  of  the  description  specified  in 
the  third  article  thereof,  which  they  had  occasion 
to  send  by  public  railway  to  and  from  their 
works  or  mineral  fields,  should  be  sent  by  them 
to  be  conveyed  by  the  defenders  over  their  rail- 
way system,  and  that  the  pursuers  should  pay, 
in  respect  of  the  conveyance  of  such  traffic,  the 
rates  and  charges  therein  stipulated.  This  agree- 
ment came  into  operation  on  1st  January  1868, 
and  was  to  continue  for  ten  years. 

"  By  the  third  article  of  said  agreement  it  was 
set  forth  that  the  mineral  and  other  traffic  above 
referred  to  should  be  held  to  embrace  all  traffic 
falling  nnder  the  description  there  given,  'ex- 
cepting therefrom  all  traffic  to  or  from  the  port 
and  harbour  of  Troon.'  The  traffic  was  divided 
into  two  classes — Class  A  and  Class  B — and  cer- 
tain rates  were  agreed  on  to  be  paid  for  its  con- 
veyance. It  is  not  necessary  to  specify  what 
articles  were  included  in  either  class,  but  the 
rate  or  charge  on  each  article  in  each  class  was 
the  same — that  is  to  say,  that  one  rate  was 
charged  on  the  different  articles  contained  in 
Class  A,  while  a  different  rate  was  charged  on  all 
the  articles  contained  in  Class  B.  With  regard 
to  the  traffic  to  and  from  the  port  and  harbonr 
of  Troon  the  defenders  were  authorised  to  charge 
snch  rates  or  charges  '  within  the  powers  of  their 
Act'  as  they  might  think  proper. 

"  This  agreement  was  acted  upon  for  some 
years,  bat  it  was  modified  and  altered  by  a 
■npplementary  agreement  dated  24th  December 
1872  aod  14th  and  loth  February  1873,  which 
extended  the  time  daring  which  the  original 
agreement  should  continne  in  force  till  1st 
February  1890.  That  supplementary  agreement 
(which  was  declared  to  come  into  force  from  and 
after  3 1st  August  1872)  contained  the  following 
clause—'  Fifth,  The  first  party  (the  defenders) 
undertake  not  to  carry  traffic  for  any  other  party 
at  lower  proportionate  rates  than  those  charged 
to  the  second  party  (the  parsners),  and  to  pUce 
the  latter  on  the  same  footing  as  that  enjoyed  by 


the  most  favoured  traders  on  the  line,  Troon 
traffic  .  .  .  alone  excepted  from  this  condition.' 

"The  pursuers  now  aver  that  in  violation  of 
the  clause  just  quoted  the  defenders  carried 
traffic  for  other  persons  and  firms  at  rates  lower 
than  those  charged  to  the  pursuers,  and  they 
seek  repetition  of  the  amount  paid  by  them  in 
excess  of  what  was  charged  to  and  paid  by  others. 

"The  parties  have  argaed  before  me  three 
questions  involved  in  the  defences,  and  on 
these  questions  I  have  been  asked  to  give 
judgment  in  the  meantime,  because  if  decided 
in  favonr  of  the  defenders  the  pursuers'  claim 
would  be  excluded  in  whole  or  in  part,  while 
if  decided  in  favour  of  the  pursuers  they  wonld 
be  entitled  to  decree  for  snch  snm  as  an  accoimt- 
ing  would  show  to  be  due  to  them.  These  three 
questions  are — (1)  Did  the  pnrsuers  pay  the 
charges  now  complained  of  as  overcharges  in  the 
knowledge  that  others  were  being  charged  less 
than  they  were  for  their  traffic  ?  (2)  Does  that 
knowledge,  if  it  existed,  or  snch  as  it  was,  bar 
the  pursuers  from  insisting  in  their  present  claim  7 
and  (3)  On  a  construction  of  the  agreements 
before  referred  to,  what  parts  of  the  pnrsners' 
claim,  if  any,  can  be  maintained,  and  what  parts 
are  excluded  ? 

"  1.  On  the  first  question  proof  has  been 
submitted  by  both  parties,  partly  parole  and 
partly  documentary,  the  result  of  which  will  now 
be  considered.  It  is  not  proved  that  any  of  the 
partners  of  the  pursuers'  company  (as  then  con- 
stituted) knew  of  the  lower  rates  which  were  be- 
ing charged  to  other  traders,  except  perhaps  Mr 
Hunter.  Indeed,  on  this  part  of  the  case  it  is 
not  maintained  by  the  defenders — it  certainly  ia 
not  established — that  there  was  knowledge  on  the 
part  of  anyone  connected  with  the  pursuers  re- 
garding the  lower  rates  conceded  toother  traders, 
except  on  the  part  of  Mr  Hunter  and  Mr  Barr, 
the  law-agent  of  the  Dalmellington  Company, 
The  defenders,  however,  maintain  that  any 
knowledge  which  Mr  Hunter  had  must  be  re- 
garded as  knowledge  on  the  part  of  the  pursuers, 
because  of  Mr  Hunter's  position  in  the  pursuers' 
firm.  This  makes  it  necessary  to  consider  what 
that  position  was,  Mr  Hunter  was  from  1846  the 
manager  of  the  pursuers'  company,  his  duties  be- 
ing ■  to  take  the  practical  management  of  the 
iron  works  in  all  its  details.'  'He  was  not  then 
authorised  in  any  way  to  enter  into  agreements  of 
a  large  or  important  character  for  the  company. 
If  there  was  any  question  of  entering  into  a  leaae 
or  traffic  agreement,  he  was  instructed  to  go  to  th« 
partners  of  the  company.'  Mr  Hunter  in  1874 
became  a  partner  of  the  pursuers'  company  to  a 
small  extent — '  a  thirty-first  share' — but  he  con- 
tinued still  to  take  the  practical  management  of 
the  works.  That  being  Mr  Hunter's  position, 
the  next  question  is  the  state  of  Mr  Hunter's 
knowledge,  and  that  so  far  as  the  case  has  been 
presented  to  me  concerns  the  rates  at  which  the 
defenders  were  carrying  traffic  under  (1)  Lord 
Eglinton's  agreement,  and  (2)  under  agreement 
or  arrangement  with  the  Lanemark  Company.  I 
shall  take  these  in  their  order. 

"Under  an  agreement  entered  into  between 
the  defenders  and  the  Earl  of  Eglinton  dated  in 
1866  the  defenders  agreed  that  their  rates  on 
coal  and  pig-iron  from  the  Harlford  distriet  to 
Ardrossan  should  not  exceed  the  rates  for  the 
time  being  charged  for  the  conveyance  nf  coal 
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and  pig-iron  from  the  same  district  to  Troon  by 
more  than  twopence  per  ton,  while  for  ooal  and 
.pig-iron  conveyed  from  worka  and  pits  (which 
are  specified)  not  within  the  Hnrlford  district  to 
Troon,  the  defenders  might  charge  rates  of  any 
amoant  not  leas  than  twopence  per  ton  higher 
than  the  rates  for  the  time  being  charged  for  the 
conveyance  of  snob  traffic  to  port  of  Ardrossan. 
It  is  said  by  the  pursuers,  and  I  understand  it  is 
not  disputed,  that  under  this  agreement  traffic 
was  conveyed  by  the  defenders  to  Ardrossan  at 
rates  less  than  those  which  were  charged  to  the 
pursuers  on  similar  traffic  to  the  same  terminus. 
It  is  said,  however,  by  the  defenders  in  reply 
that  this  agreement,  and  the  fact  that  traffic 
vraa  carried  under  it  for  reduced  rates,  was 
known  to  Irlr  Hunter,  and  this,  they  further  say, 
is  now  established  by  the  proof  adduced.  The 
first  item  of  proof  referred  to  by  the  defenders  in 
support  of  this  position  is  a  letter  written  by  Mr 
Barr  (the  pursuers'  law-agent)  to  Mr  Hunter, 
dated  I6th  August  1867,  at  the  time  when  the 
original  agreement  between  the  pursuers  and  de- 
fenders was  in  course  of  adjustment.  In  that 
letter  Mr  Barr  says  '  Mr  Kerr  '  (who  was  then 
the  defenders'  law  secretary)  'explained  to  me 
that  in  consequence  of  agreements  with  the  Duke 
of  Portland  and  Lord  Eglinton  they  could  not 
include  Troon  Harbour  in  the  agreement. '  The 
defenders  maintain  as  a  fair  inference  from  this 
letter  that  Mr  Kerr  explained  to  Mr  Barr  on  the 
occasion  referred  to  what  the  terms  were  of  the 
agreements  with  the  Duke  of  Portland  and  Lord 
£glinton,  and  put  Mr  Barr,  at  least,  in  posses- 
siou  of  such  knowledge  of  the  terms  of  these 
agreements  as  the  pursuers  admit  they  have  since 
acquired.  Unfortunately  it  is  not  possible  now 
to  get  any  information  from  Mr  Kerr  or  Mr  Barr 
as  to  what  actually  passed  between  them.  Mr 
Kerr  is  dead,  and  Mr  Barr's  memory  '  does  not 
enable  him  to  recal  anything  connected  with  the 
negotiations  and  communications  referred  to  in 
the  correspondence.'  This  matter  must  there- 
fore be  determined  on  the  letter  as  U  stands.  I 
am  of  opinion  that  the  terms  of  that  letter  do  not, 
either  necessarily  or  by  any  fair  implication,  sup- 
port the  defenders'  view.  At  the  time  when  that 
letter  was  written  the  pursuers  were  binding 
themselves  to  send  all  their  traffic  by  the  defen- 
ders' railway  system,  and  at  certain  rates.  The 
defenders  proposed  to  accept  from  the  generality 
of  the  agreement  all  traffic  to  Troon,  and  as  the 
reason  for  this  exception  advanced  the  statement 
that  they  were  under  certain  agreements  with 
other  parties  which  prevented  them  from  includ- 
ing Troon  traffic  in  their  agreement  with  the  pur- 
saers.  It  was  not  necessary  for  the  defenders  to 
say  more  than  this,  and  it  does  not  appear  to  me 
that  the  pursuers  could  ask  them  to  say  more. 
What  the  agreement  with  these  third  parties  was 
as  to  rates  or  otherwise  was  not  then  a  matter 
which  the  defenders  were  called  on  to  explain. 
It  was  enough  to  say  that  these  agreements  pre- 
cluded the  defenders  from  including  Troon 
traffto  in  their  agreement  with  the  pursuers.  I 
think  the  letter  fairly  read  means  no  more  than 
this,  and  this  only  had  been  said.  If  the  terms 
of  ihe  agreement  had  been  minntely  explained 
by  Mr  Kerr  to  Mr  Barr  I  think  this  would 
probably  have  been  mentioned,  and  if  the  agree- 
ment had  been  exhibited  to  Mr  Barr  (the  best 
vay,  and  the  business-like  way,  of  making  him 


acquainted  with  their  terms'),  I  think  he  would 
certainly  have  said  that  he  had  seen  them.  I  am 
of  opinion  therefore  that  this  letter  does  not' 
prove  knowledge  on  the  part  of  Mr  Barr,  or 
through  him  knowledge  on  the  part  of  Mr  Hunter 
of  the  terms  of  Lord  Egliuton's  agreement. 

"  The  next  part  of  tlie  proof  relied  on  by  the 
defenders  as  sliowing  knowledge  on  the  part  of 
Mr  Hunter  of  the  terms  of  Lord  Egliuton's  agree- 
ment consists  of  three  letters  written  by  Mr 
Hunter  to  the  defenders  dated  15th  September, 
27ih  September,  and  1st  October  1870.  To 
understand  these  letters  aright  it  is  necessary  to 
have  in  view  that  under  the  agreement  entered 
into  in  1868  between  the  pursuers  and  defen- 
ders, it  was  stipulated  that  notwithstanding  what 
was  there  agreed  to  as  to  the  rates  charged  on 
traffic,  Class  B,  the  defenders  were  to  be  entitled 
to  charge  '  to  the  1st  day  of  February  1870,  but 
no  longer,'  one  penny  halfpenny  per  ton  more 
than  the  rates  specified  for  Class  B.  'When  the 
first  of  the  letters  now  under  consideration  (that 
of  15th  September  1870)  was  written,  the  right 
to  charge  that  additional  three  halfpence  per  ton 
on  Class  B  bad  ceased,  and  the  purpose  which 
Mr  Hunter  had  in  writing  the  letter  was  to  ask  a 
corresponding  deduction  of  three  halfpence  per 
ton  on  the  Troon  traffic.  He  says — 'You  are 
aware  that  when  the  last  agreement  was  entered 
into  that  Troon  was  exempted  from  the  mileage 
rate  in  consequence  of  your  existing  arrange- 
ments with  other  people,  compelling  you  to  have 
a  difference  of  not  less  than  2|d.  per  ton  between 
that  port  and  Ardrossan,  but  as  a  reduction  of 
l}d.  per  ton,  came  into  operation  on  the  1st  Feb- 
ruary last,  I  think  we  are  justly  entitled  to  a 
corresponding  reduction  from  Troon  from  the 
same  dbte.'  Now,  to  my  mind  this  letter  does 
not  provH  (any  more  than  Mr  Barr's  letter,  al- 
ready considered)  any  knowledge  of  the  rates 
charged  undnr  Lord  Egliuton's  agreement.  It  no 
doubt  shows  that  Mr  Hunter  had  been  informed 
that  there  must  be  a  difference  of  not  less  than 
2d.  per  ton  (the  2^d.  of  the  letter  is  an 
error)  between  Ardrossan  and  Troon  rates,  but 
it  does  not  show  that  he  knew  the  rates 
charged  for  traffic  either  to  the  one  harbour 
or  the  other,  and  unless  it  can  be  shown  that  Mr 
Hunter  knew  this,  and  was  consequently  in  a 
position  to  contrast  the  rates  to  Ardrossan 
charged  under  Lord  Egliuton's  agreement  with 
the  rates  charged  to  Ardrossan  under  the  pursuers' 
agreement,  this  letter  is  not  evidence  bearing  in 
any  way  on  the  question  which  I  have  to  deter- 
mine. The  same  observations  apply  to  the 
second  letter  (27th  September  1870),  which  is  for 
the  most  part  a  repetition  of  the  first.  It  con- 
tains, however,  a  seutenoe  on  which  the  defenders 
lay  great  stress—'  I  think  that  if  you  were  to  pre- 
sent the  case  to  the  directors  as  to  the  reason  why 
Troon  was  excluded  from  the  mileage  rate  they 
conldnot  reasonably  refuse, '  &c.  Something  might 
perhaps  have  been  made  of  this  had  Mr  Hunter 
been  available  for  examination,  but  as  he  is  not, 
I  can  only  proceed  now  upon  what  is  written,  or 
upon  any  reasonable  inference  deducible  from 
what  is  written.  The  only  reason  which  hitherto 
I  have  met  with  in  the  case  assigned  by  the  defen- 
ders for  the  exclusion  of  the  Troon  traffic  from  the 
pursuers'  agreement  is  simply  this — that  on 
account  of  other  existing  agreements  Troon  rates 
must  be  in  excess  of  Ardrossan  rates  by  twopence 
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per  ton,  and  therefore  Troon  conld  not  be  in- 
clnded  in  the  pursuers'  ngreement,  'wbick  was  an 
BRreement  as  to  rates  to  Ardrossan  and  elsewhere. 
Why  that  reason  should  be  put  forward  by  Mr 
Hunter  as  a  ground  for  asking  a  reduction  of 
rates  to  Troon  I  do  not  know.  But  I  cannot 
deduce  from  Mr  Hunter's  letter  that  he  knew  the 
defenders  were  charging  other  traders  (under 
Lord  Eglintou'a  agreement  or  otherwise)  less 
rates  on  their  tra£9o  to  Ardrossan  than  were  be- 
ing charged  to  and  paid  by  the  pursners  on  their 
traffic.  If  he  had  known  that  he  might  very 
reasonably  have  assigned  that  fact  as  a  reason  for 
asking  a  deduction  on  his  Ardrossan  rates,  but 
not  on  Troon  rates,  which  were  excluded  from 
his  agreement. 

"The  third  letter  (1st  October  1870)  presents 
no  features  differing  from  the  other  two  calling 
for  further  observation.  It  no  doubt  speaks  of 
the  '  argument  used '  for  the  exclusion  of  Troon 
traffic  from  the  pursuers'  agreement,  but  this 
appears  plainly  enough  from  the  letter  itself  to 
be  a  phrase  synonymous  with  the  'reason  why' 
elsewhere  used.  Up  to  this  time,  therefore,  I 
think  the  defenders  have  failed  to  show  that  Mr 
Hunter,  or  any  other  person  representing  the 
pursuers'  flriu,  knew  of  the  rates  to  Ardrossan 
charged  under  Lord  Eglinton's  agreement. 

"In  1872  the  parties  were  negotiating  for  a 
modification  or  alteration  of  the  agreement  of 
1868.  The  defenders  were  obtaining  an  exten- 
sion of  the  period  of  its  endurance,  and  the  pur- 
suers were  desirous  that  the  exception  of  the 
Troon  traffic  should  be  abolished.  A  meeting 
took  place  on  6th  February  1872  between  Mr 
Hunter  and  MrBarr,  as  representing  the  pursuers, 
and  the  chairman  and  directors  of  the  defenders' 
company.  What  took  place  at  that  meeting  is  to 
be  found  stated  in  a  memorandum  written  on  the 
day  of  the  meeting  by  Mr  Barr,  and  communicated 
by  him  same  day  to  the  defenders.  The  third 
article  of  that  memorandum  is  in  these  terms — 
'The  peculiarities  of  the  Troon  exception  were 
explained  and  discussed,  and  railway  company 
saw  no  means  of  removing  same,  looking  to  the 
effect  same  would  have  on  Messrs  B.'s  agreement, 
but  railway  company  to  endeavour  to  make 
some  arrangement  by  which  exception  may  be 
removed.'  Now  that  memorandum  in  itself,  and 
apart  from  extraneous  explanation,  amounts  only 
to  this,  that  some  explanation  and  discussion 
had  taken  place  regarding  the  peculiar  position 
in  which  the  defenders  stood  towards  the  Troon 
traffic  under  their  existing  agreements  with 
others,  and  that  standing  these  agreements  the 
defenders  were  still  prevented  from  including 
Troon  traffic  in  the  pursuers'  agreement.  The 
memorandum  makes  no  reference  whatever  to 
the  Ardrossan  rates  under  Lord  Eglinton's  agree- 
ment. It  does  refer  to  the  effect  which  the 
change  desired  would  have  on  '  Messrs  B.  's 
agreement,'  and  that  I  am  told  is  an  agreement 
between  the  defenders  and  Messrs  Baird,  otherwise 
referred  to  as  the  Eglinton  Iron  Company's 
agreement.  That  was  an  agreement  with  which 
Mr  Hunter  and  Mr  Barr  were  well  acquainted. 
I  take  it  to  be  the  agreement  of  which  a  copy 
bad  been  furnished  to  them,  and  which  is 
referred  to  in  Mr  Barr's  letter  of  16tb  August 
1867.  The  effect  of  the  Troon  exception  being 
abolished  upon  that  agreement  might  very  weU 
be  discussed,  because  the  parties  to  the  discussion 


knew  all  about  it.  But  bow  the  abolition  of  the 
Troon  exception  and  its  effect  upon  I.>ord  Eglin- 
ton's ngreement  conld  be  discussed  I  do  not  very 
well  see,  because  so  far  it  is  not  proved  that  Mr 
Barr  or  Mr  Hunter  knew  anything  about  it,  be- 
yond the  fact  that  in  some  way  or  other  it  pre- 
vented the  defenders  including  the  Troon  traffic 
in  the  pursuers'  agreement.  But  an  explanation 
of  this  memorandum  is  given  by  Mr  Bruntou,  the 
defenders'  solicitor,  who  was  present  at  the  meet- 
ing to  which  the  memorandum  refers.  I  refer 
for  this  explanation  to  the  proof  where  it  is 
given  without  here  repeating  it.  But  I  observe 
upon  it  that  the  discussion  which  took  place 
between  the  representatives  of  the  pursuers  and 
defenders  regarding  the  Troon  exception  and  its 
peculiarities  proceeded  '  on  the  aESumption  '  that 
Mr  Himter  and  Mr  Barr  'knew  all  about'  the 
agreement  with  Lord  Eglinton,  an  assumption 
which  I  have  not  found  to  be  warranted  by  any- 
thing I  have  yet  seen.  But  if  Mr  Hunter  and 
Mr  Barr  were  <  understood '  and  '  assumed '  to 
know  all  about  the  Lord  Eglinton  agreement  it  is 
surely  more  than  probable  that  its  details  were 
neither  stated  nor  explained  at  the  meeting,  a 
probability  likewise  which  may  be  inferred  from 
the  fact  that  the  memorandum,  while  referring 
to  the  effect  of  abolishing  the  Troon  exception 
on  Baird's  agreement,  makes  no  reference  (in 
terms  at  least)  to  its  effect  on  Lord  Eglinton's 
agreement,  or  the  effect  of  Lord  Eglinton's  agree- 
ment upon  it.  Mr  Brunton's  explanation  com- 
plicates the  matter  (so  far  as  I  am  concerned) 
by  the  introduction  of  a  new  element  about  the 
rate  to  be  charged  for  traffic  to  be  carried 
between  Ardrossan  and  Troon.  This  is  some- 
thing outside  of  the  several  agreements  to  which 
I  have  referred,  so  far  at  all  events  as  my 
attention  has  been  called  to  them.  These  agree- 
ments relate  to  trnffic  between  certain  districts  and 
Ardrossan  or  Troon,  but  not  to  any  traffic  carried 
between  these  two  ports  themselves.  I  am  bonnd 
to  say  that  I  have  not  been  much  enlightened  by 
Mr  Brunton's  explanation.  Bat  in  my  opinion 
it  is  certainly  not  proved  either  by  the  memo- 
randum or  Mr  Brunton's  explanation  that  at 
the  meeting  in  question  the  defenders  stated, 
or  the  pursuers  nuderstood,  that  the  defenders 
were  carrying  traffic  from  Hurlford  district  to 
Ardrossan  for  a  less  charge  per  ton  per  mile  than 
they  were  charging  the  pursuers  for  their  traffic 
to  Ardrossan.  If  this  had  been  stated  or  ttnder- 
stood  it  is  inconceivable  that  the  pursuers  would 
have  gone  to  the  defenders  for  a  reduction  of 
rates  as  they  did  in  December  1883,  and  lees 
conceivable  still  that  they  would  have  been  con- 
tented with  the  answer  that  they  then  got. 

"  I  come  therefore  to  the  conclusion  that  the 
defenders  have  failed  to  prove  knowledge  on  the 
part  of  the  pursuers  of  the  rates  chaiged  and 
chargeable  under  lK>rd  Eglinton's  agreement  for 
traffic  to  Ardrossan. 

"I  come  now  to  consider  the  proof  bearing 
upon  the  question,  whether  the  pursners  knew  of 
rates  being  charged  to  the  Lanemark  Company 
which  were  less  than  those  charged  to  the  pur- 
suers? The  pursuers,  I  think,  did  not  know  of 
these  rates,  unless  it  be  held  that  knowledge  oo 
the  part  of  Mr  Hunter  or  Mr  Gavin  (the  pursuers' 
clerk)  is  knowledge  by  the  pursuers.  In  1 8fi9  Ur 
Hunter  (then  manager,  as  I  have  already  said,  for 
the  pursuers)  became  a  partner  of  the  Lanemark 
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Oompany,  in  which  he  held  a  very  substantial 
interest  until  his  death.  He  was  therefore  quite 
aware  in  18f>8  and  1872  of  the  rates  paid  by  the 
Lanemark  Company  to  the  defenders  for  the  traffic 
oarried  by  them  for  that  company. 

"  When  the  agreement  of  1868  was  entered 
into  Mr  Hunter  was  not  a  party  to  it  ;  be  was  then 
the  pnrsaers'  manager  at  the  works— nothing 
more.  He  had  no  authority  to  make  traffic  agree- 
ments or  enter  into  any  important  contract  as 
representing  the  pursuers.  In  these  circum- 
stances I  am  of  opinion  that  the  knowledge  which 
Mr  Hunter  had  in  1868,  and  which  came  to  him 
as  a  partner  of  the  Lanemark  Company,  cannot 
be  imputed  to  the  pursuers,  because  Mr  Hunter 
was  at  that  time  also  the  pursuers'  servant. 
Matters,  however,  stood  in  a  different  position 
in  1872.  Mr  Hunter  was  then  a  partner  of  the 
porsaers'  company,  and  was  apparently  put  for- 
ward by  the  pursuers  as  tbeir  representative  in 
negotiating  on  their  behalf  along  with  Mr  Barr, 
their  law-agent,  the  agreement  of  1872.  This  ap- 
pears from  thecorrespondence  and  from  the  memo- 
randum of  the  meeting  held  on  6th  February  1872 
with  the  chairman  and  directors  of  the  defen- 
ders' company,  in  which  Mr  Hunter  is  described 
(by  Mr  Barr)  as  appearing  for  the  *  Dalmellington. ' 
No  other  partner  of  the  pursuers'  company  ap- 
pears at  that  time  to  have  taken  part  in  the 
negotiations.  Accordingly  I  am  of  opinion  that 
in  1872,  when  the  supplementary  agreement  was 
negotiated  and  concluded,  the  pursuers,  through 
their  partner  Mr  Hunter,  must  be  regarded  as 
being  in  the  knowledge  that  the  charges  made  by 
the  defenders  for  the  Lanemark  Company's  traffic 
were  less  than  those  charged  for  similar  traffic  to 
the  pursuers.  I  need  say  nothing  abont  Mr 
Gavin's  knowledge.  What  he  learned  on  the 
subject  now  under  considemtion  was  only  learned 
in  1882,  and  went  no  further  than  to  Mr  Hunter, 
and  if  Mr  Hunter's  knowledge  of  the  Lanemark 
rates  was  the  pursuers'  knowledge  in  1872,  what 
Mr  Gavin  learned  in  1882  neither  made  that 
knowledge  more  nor  less. 

"  2.  T^is  leads  me  to  the  second  question  sub- 
mitted at  present  for  decision,  viz.,  What  is  the 
effect  of  the  pnrsners' knowledge  ;  does  it  bar  the 
present  claim?  At  the  most  the  pursuers'  know- 
ledge of  the  Lanemark  rates  could  only  bar  the 
present  claim  in  so  far  as  it  consists  of  charges 
made  by  the  defenders  in  excess  of  the  Lanemark 
rates.  Bnt  in  my  opinion  it  has  not  even  this 
effect.  Whatever  knowledge  the  pursuers  had 
abont  the  Lanemark  Company,  or  any  other 
trader's  rates,  the  defenders  had  at  least  as  much 
knowledge.  In  this  state  of  matters  the  parties 
entered  into  an  agreement,  which  is  free  from  all 
ambiguity.  Tbey  agreed  that  from  and  after 
81st  August  1872  the  defenders  should  not  carry 
traffic  for  any  other  party  at  lower  proportionate 
rates  than  those  charged  to  the  pursuers  (i.<. ,  the 
rates  charged  to  the  pursuers  under  the  original 
agreement),  and  the  defenders  undertook  to  place 
the  pursuers  on  the  same  footing  as  that  enjoyed 
by  the  most  favoured  traders  on  the  line — I'roon 
traffic  'alone  excepted  from  this  condition.' 
Nothing  could  be  more  explicit.  Nobody  using 
the  defenders'  line  was  to  have  any  advantage 
over  the  pnrsners  in  the  matter  of  rates ;  the 
pursuers  were  to  be,put  on  an  equal  footing  with 
the  most  favoured  traders.  Assuming  now  that 
both   parties   to  this  agreement   knew  that  the 


Lanemark  Company,  or  any  other  trader,  was  at 
the  date  of  the  agreement  in  a  better  or  more 
favoured  position  as  regards  rates  than  the  pur- 
snera,  what  was  the  purpose  and  effect  of  that 
agreement  ?  Simply  to  abolish  the  inequality  by 
putting  the  pursuers  on  a  footing  with  the  most 
favoured.  I  do  not  know  whether  the  parties 
bad  any  particular  rates  or  agreement  in  view  at 
the  time  this  agreement  was  made,  but  if  they 
had,  then  it  was  their  knowledge  of  the  existing 
inequality  which  probably  led  to  the  agreement 
being  expressed  as  it  was  ;  if  they  had  not,  then 
it  was  to  prevent  any  inequality  for  the  future 
that  they  stipulated.  Whatever  knowledge  either 
or  both  of  the  parties  had  before  the  agreement 
was  concluded  cannot  affect  or  overrule  the  agree- 
ment actually  made.  Nor  can  the  defenders  be 
heard  to  say  that  the  Lanemark  Company's  rates, 
or  the  Lord  Eglinton  agreement  rates,  were  in 
view  of  the  parties,  and  were  intended  to  be 
treated  as  exceptions.  Troon  traffic  alone  was 
excepted  from  the  agreement. 

"3.  One  or  two  questions  have  been  raised  on 
the  constniotion  of  the  fifth  article  of  the  agree- 
ment of  1872. 

"(a)  The  defenders  say  that  'traffic'  means 
only  outward  traffic.  I  see  no  ground  for  this 
limitation.  I  think  traffic  means  all  traffic — out- 
ward or  inward. 

"  (6)  The  defenders  farther  say  that  if  the 
pursuers  are  not  charged  more  than  other  traders 
for  the  same  kind  of  traffic  to  the  same  port  or 
terminus  they  are  then  placed  on  the  footing  of 
the  most  favoured  trader,  and  can  ask  nothing 
more.  I  do  not  adopt  this  view.  Suppose  that 
one  trader  sends  goods  to  Ardrossan  alone,  that 
being  his  market,  and  that  the  pursuers  never 
send  anything  to  Ardrossan,  having  there  no 
market,  is  the  Ardrossan  trader  to  have  his  goods 
sent  to  Ardrossan  at  Is.  6d.  per  mile  for  twenty 
miles,  and  the  pursuers  to  be  charged  2s.  per 
mile  for  twenty  miles  in  another  direction  ?  That 
would  neither  be  placing  the  pnrsners  on  the 
footing  of  the  most  favoured  trader  nor  observing 
the  other  branch  of  the  defenders'  obligation  'not 
to  carry  traffic  for  any  other  party  at  lower  pro- 
portionate rates  than  those  charged  to'  the  pnr- 
sners, for  lower  proportionate  rates  mean  lower 
rates  per  ton  per  mile  irrespective  of  the  direction 
in  which  the  traffic  is  carried. 

"  (e)  The  pursuers  maintain  that  if  the  defen- 
ders have  carried  for  another  trader  any  traffic 
at  lower  rates  than  those  charged  to  the  pursuers, 
they  are  entitled  to  have  carried  at  the  lower  rate, 
not  only  the  same  kind  of  traffic,  bnt  the  whole 
articles  comprised  in  the  class  to  which  the 
particular  traffic  belongs.  Thus,  by  the  pursners' 
agreement  with  the  defenders  the  defenders  are 
bound  to  carry  under  Class  A  'pig-iron,  coke, 
hewing  stone,  bricks,  and  tiles,'  at  l^d,  per  ton 
per  mile  for  any  distance  over  six  and  not  be- 
yond sixteen  miles.  Suppose  that  the  defenders 
have  carried  for  another  trader  bricks  for  fifteen 
miles  at  Id.  per  ton  per  mile,  in  that  case  the 
pursners  maintain  that  they  are  entitled  to  have 
pig-iron  carried  for  the  same  distance  at  the 
same  rate,  not  because  the  defenders  have  carried 
pig-iron  on  these  terms  for  anyone,  bnt  because 
the  defenders  having  carried  bricks  at  that  rate, 
and  bricks  being  one  of  the  articles  in  Class  A  of 
the  pursuers'  agreement,  the  whole  of  Class  A 
must  be  put  on  the  same  footing  and  carried  at 
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the  same  rate,  tn  ghort,  the  pnrgners  maintsin 
that  Class  A  is  a  unum  quid,  and  that  if  they  are 
entitled  on  any  ground  to  have  one  of  the  articles 
enumerated  in  that  class  carried  at  lower  than 
agreement  ratee,  the  whole  class  most  be  carried 
at  the  rate  thus  reduced.  I  do  not  so  read  the 
aptreement.  The  classification  of  different  kinds 
of  trafSc  saved  repetition,  but  does  not  seem  to 
me  to  have  had  any  otiier  intention  or  purpose. 
It  was  easier  to  say  that  pig-iron,  coke,  bricks, 
&c.,  shall  be  carried  at  liVd.  per  ton  than  to  say 
pig-iron  IJd.  per  ton,  cole  IJd.  per  ton,  and  so 
on.  In  my  opinion  the  pursuers  get  nil  the  bene- 
fit which  the  clause  was  intended  to  give,  or  does 
give,  if  they  are  charged  the  same  rates  per  ton 
per  mile  as  is  charged  on  the  same  kind  of  traffic 
to  the  most  favoured  trader. " 

The  defenders  reclaimed,  and  argued — The 
first  point  (apart  from  the  question  of  knowledge 
on  the  pursuers'  part)  at  which  it  was  material  to 
arrive,  was  a  just  construction  of  the  equality 
clause  of  the  agreement.  The  rate  there  men- 
tioned was  a  special  rate.  The  Lord  Ordlnar;' 
was  of  opinion  that  the  pursuers  obtained  all 
the  benefit  which  the  clause  was  intended  to  give 
them  if  they  were  charged  the  same  rate  per  ton 
per  mile  as  that  which  was  charged  to  the  most 
favoured  traders  on  the  same  kind  of  traffic. 
If  this  reasoning  was  correct  it  led  to  the  con- 
struction that  they  were  only  entitled  to  reduc- 
tion where  they  could  show  that  the  defenders  had 
been  giving  preference  for  traffic  to  the  same  or 
analogous  destinations,  and  in  the  same  direction. 
The  pursuers  sent  only  to  Ardrossan,  and  bad  no 
concern  with  alleged  preferences  given  to  the 
other  traders  who  sent  their  traffic  to  Carlisle  and 
Glasgow.  There  could  be  no  question  of  reduc- 
tion in  the  case  of  traffic  involving  no  competi- 
tion whatever.  The  importance  to  the  defenders 
of  this  construction  of  the  agreement  being  given 
effect  to  was  brought  out  by  the  following  figures : 
— The  result  "of  the  Lord  Ordinary's  construction 
of  the  3d  question  raised  upon  the  construction 
of  the  agreement,  viz.,  as  regards  material,  was 
(apart  from  the  question  of  knowledge)  to  reduce 
the  pursuers'  claim  from  £36.746,  19s.  to  the 
sum  of  £20,266,  6s.  9d.  If  tbe  defenders'  present 
argument  was  given  effect  to,  viz. ,  that  tbe  traffic 
must  be  restricted  to  similar  materials  going  to 
the  same  places  in  the  same  direction,  then  the 
pursuers'  claim  would  fall  to  be  still  further  re- 
stricted to  £1823,  7s.  9d.  The  next  question  whs 
whether  the  alleged  overcharges  were  paid  by  the 
pursuers  in  the  knowledge  that  other  traders  were 
being  charged  less  for  their  traffic.  That  question 
fell  to  be  considered  with  reference  (1)  to  the 
Lanemark  agreement,  and  (2)  to  Lord  Eglinton's 
agreement.  The  first  three  conclusions  of  the 
summons  would  be  disposed  of  if  knowledge  of 
the  former  agreement  were  established,  just  as 
knowledge  of  tbe  latter  aereement  would  affect 
the  further  conclusion.  First,  then,  with  refer- 
ence to  the  Lanemark  agreement.  It  was  quite 
clear  that  Mr  Hunter,  the  manager  of  tbe  pur- 
suers' company,  knew  of  it  throughout  tbe  whole 
time.  In  1859  he  became  a  partner  in  tbe  Lane- 
mark Company,  in  which  he  held  a  substantial 
interest  till  his 'death  in  1886.  He  was  therefore 
quite  aware  in  1868  and  1872  of  the  rates  paid  by 
the  Lanemark  Company.  In  187-4  he  became  a 
partner  in  the  pursuers'  firm,  and  was  put  forward 
as  the  alter  ego  of  the  company  in  the  negotiations 


along  with  Mr  Barr,  the  pntaners' law-agent.  Tbe 
correspondence  and  memorandum  of  meeting 
with  the  defenders  of  6th  February  1872  shoved 
this.  Hunter  was  described  as  appearing  "for 
Dalmellington."  He  was  clearly  tbe  acting  and 
responsible  manager.  He  signed  the  railway 
accounts,  and  was  thus  cognisant  of  all  the  rates 
paid.  Throughout  his  correspondence  with  tbe 
railway  company  he  dealt  with  them  as  having 
power  to  adjust  and  get  new  rates.  The  Lord 
Ordinary  was  of  opinion  that  knowledge  on  his 
part  was  'proved  in  1872.  It  was  also  beyond 
question  that  Mr  Gavin  knew  also  in  1882.  It 
must  be  taken,  then,  as  clearly  proved  that  both 
Hunter  and  Gavin  knew  of  the  Lanemark  rate. 
That  being  so,  the  pursuers  had,  in  respect  of 
this  knowlege,  intentionally  abandoned  their  ad- 
vantage imder  tbe  equality  clause  of  the  1872 
agreement.  Second,  with  reference  to  Lord 
Eglinton's  agreement,  the  evidence,  though  not 
so  absolutely  clear,  was  equally  convincing.  Tbe 
first  point  to  observe  was  that  this  agreement  wis 
well  known  to  Hunter  when  tbe  original  agree- 
ment in  1888  was  in  course  of  adjustment.  In- 
deed, Barr  sent  the  Eglinton  Iron  Company's 
agreement  (which  contained  the  same  clauses  is 
to  schedule  rates  as  Lord  Eglinton's  agreement)  to 
Hunter  on  16th  August  1887.  He  wrote  Hunter 
saying  that  in  consequence  of  Lord  Eglinton's 
agreement  tbe  defenders  could  not  include  Troon 
Harbour  in  the  agreement.  The  reason  for  tbe 
impossibility  of  removing  this  exclusion  was  that 
stated  by  Mr  Bmnton.  If  the  defenders  had 
given  the  Troon  rate  they  would  have  been 
giving  tbe  pursuers  to  Ardrossan  less  than 
schedule  rates,  and  the  Eglinton  Iron  Company 
under  their  equality  clause  would  have  at  once 
asked  for  a  Sl-mtle  rate.  With  the  Eglinton 
Iron  Company's  agreement  in  his  hands.  Hunter 
saw  that  the  Eglinton  Iron  Company  were  paying 
schedule  rates  to  Troon,  and  he  knew  he  wu 
paying  a  great  deal  more  owing  to  Troon  being 
excepted.  Tbe  correspondence  showed  that  foil 
explanations  were  given  to  him  as  to  the  reason 
of  tbe  exclusion.  The  expressions  in  the  subse- 
quent letters,  "the  argument  used,"  and  "the 
reason  why  "  were  conclusive  of  this.  Then  the 
subsequent  memorandum  of  meeting  showed  that 
the  "peculiarities of  the  Troon  traffic "  were  fully 
explained  to  him.  Brunton  deponed  quite  dis- 
tinctly that  the  discussion  proceeded  "on  tbe 
assumption"  that  Hunter  and  Barr  undarstood 
all  about  the  Eglinton  agreement  The  proof 
then  established  that  tbe  pursuers  made  payment 
of  the  alleged  overcharges  in  the  knowledge  that 
traders  under  Ijord  Eglinton's  agreement  were 
being  charged  less.  In  this  state  of  the  facta, 
what  was  tbe  law  applicable?  It  appeared  to  be 
settled,  according  to  the  law  of  Scotland  and  tbe 
law  of  England,  on  a  review  of  the  cases  cited  by 
the  pursuers  infra,  that  (1)  if  a  payment  were 
made  in  full  knowledge  of  the  facts  the  Coort 
would  not  give  tbe  remedy  of  repetition  to  the 
person  who  bad  made  snch  payment ;  (2)  that 
while  the  mere  existence  of  the  means  of  know- 
ledge would  not  absolutely  disentitle  tbe  person 
who  has  made  payment  from  reooveriug.  yet  if 
it  appeared  that  he  had  so  acted  as  to  waive  all 
inquiry  bis  right  of  repetition  would  be  barred : 
(3)  the  Court  would  also  consider  tbe  element 
whether  it  was  unconscionable  for  the  peisoa 
I)aid  to  retain  the  money,  and  unconadonahle 


Digitized  by 


Google 


DalmeUlnKtoii  IronOo.,  &d.  1 
Feb.  26, 1889.  J 


Tfie  Scottish  Law  Reporter.— Vol  XXVI. 


383 


for  the  person  who  had  paid  to  demand  it  back 
again.  The  recent  case  of  Everthed  was  a 
fortiori  of  the  present.  The  proof  then  having 
disclosed  a  case  of  waiver  by  the  pnrsneis  of 
their  right  to  reooyer  the  alleged  overcharges,  as 
well  as  of  payment  by  them  in  the  full  know- 
ledge that  they  were  paying  less  than  was  paid 
by  Lord  Eglinton  and  the  Lanemark  Coal  Com- 
pany, their  right  to  recover  could  not  be  main- 
tained—.ffMrsAe<2  V.  London  and  Iforth-Wettem 
Sailwap  Company.  Feb.  1877,  L.B.,  2  Q.B.  Div. 
254,  and  Joly  6,  1878,  L.B.,  8  App.  Cas.  1029. 

Argued  for  the  pursuers  —  The  Lord  Ordi- 
nary's views  upon  the  construotion  of  the  agree- 
ment were  sound,  subject  to  the  modification 
that  the  pursuers  were  entitled  to  have  Class  A 
dealt  with  as  a  whole,  so  that  for  ironstone  and 
limestone  carried  for  others  they  were  entitled  to 
have  a  coal-rate  because  they  were  in  the  same 
class.  (2)  On  the  question  of  knowledge  (a)  with 
reference  to  the  Lanemark  rate. — It  was  im- 
portant to  observe  that  nntil  1878  the  pursuers 
dealt  solely  with  iron,  while  the  Lanemark  rate 
was  a  coal-rate.  It  was  also  important  that  they 
had  no  knowledge  which  the  defenders  did  not 
possess,  and  the  latter  had  a  duty  to  see  that 
their  accounts  were  properly  charged  under  the 
equality  clause.  Hunter  paid  no  detailed  atten- 
tion to  Lanemark ;  indeed  he  could  not  do  so  as 
his  whole  time  was  required  for  the  pnrsuers' 
bnsiness.  He  had  no  authority  to  enter  into 
agreements.  It  was  evident  too  that  he  was 
constantly  pressing  to  get  reduced  rates  for  the 
pursuers'  traffic.  From  the  evidence  given  by 
Mr  D.  Honldsworth  it  was  clear  that  at  the  meet- 
ing referred  to  by  him  in  1883  with  the  railway 
company  he  pressed  for  a  reduction,  not  as 
matter  of  right,  but  owing  to  the  exigencies  of 
trade.  That  was  an  attitude  quite  inconsistent 
with  the  attitude  of  a  man  who  thought  he  was 
entitled  to  a  reduction  of  rates.  Indeed  from 
1871  he  was  constantly  fighting  for  a  reduction 
of  coal-rates.  That  was  a  period  prior  to  the 
date  when  he  became  a  partner,  and  prior  to  the 
atrreement  which  alone  gave  him  the  equality 
clause,  and  further  prior  to  the  date  when  he 
had  any  interest  in  coal  at  all.  He  had  no 
suspicions  that  the  pursuers  were  being  dealt 
with  unf airly^  and  never  waived  inquiry.  It  was 
inconceivable  that  if  the  pnrsuers  had  known  of 
the  agreement  that  they  should  not  have  insisted 
on  a  reduction  when  the  equality  clause  was 
inserted  into  the  1872  agreement.  No  explana- 
tion of  this  important  feature  in  the  case  had 
been  offered.  This  was  a  piece  of  real  evidence 
against  an  Inference  sought  to  be  drawn  from 
communings  prior  to  1872.  It  was  proved  too 
that  Hunter  never  knew  in  1876  that  in  1872  the 
deed  had  been  signed,  and  there  was  nothing  in 
the  case  to  warrant  the  inference  in  fact  that 
Hunter  in  neglecting  the  latter  agreement  had 
in  bis  mind  what  was  done  in  1871.  It  was  true 
that  Oavin  had  a  certain  amount  of  information 
in  1882  about  it;  but  he  obtained  this  informa- 
tion in  order  to  satisfy  himself  abont  a  special 
transaction  which  was  never  carried  out.  He 
had,  moreover,  nothing  to  do  with  the  rates. 
When  the  tranaaotion  came  to  an  end  the  in- 
formation would  very  naturally  go  out  of  his 
mind.  (J)  As  to  Lord  Eglinton's  agreement — 
The  Lord  Ordinary  had  gone  very  fnlly  into  the 
letters  and  oral  evidence  which  were  said  to  show 


knowledge  of  this  agreement  on  the  part  of  the 
pursuers,  and  his  view  of  the  evidence  was 
sonnd.  Here  again  Hunter's  position  as  practical 
manager  of  the  pursuers'  firm  did  not  admit 
prima  facie  of  his  paying  strict  attention  to  other 
rates  charged  to  other  traders.  The  letter  of 
16th  Augnst  1867  meant  no  more  than  that  the 
defenders  were  precluded  by  their  agreements 
with  other  parties  from  including  Troon  traffic 
in  the  agreement  of  1872.  If  the  terms  of  Lord 
Eglinton's  agreement  had  been  fully  explained  to 
Mr  Kerr  he  would  most  certainly  in  this  letter  have 
told  Hunter.  The  same  remark  applied  to  the  letter 
of  ICth  September  187U.  It  did  not  show  that 
Hunter  knew  the  rates  charged  for  the  traffic  either 
to'Ardrossan  or  to  Troon.  No  doubt  the  letters 
of  27tb  September  1870  and  of  1st  October  1870 
contained  expressions  which  .were  capable  of  the 
construction  put  upon  them  by  the  defenders,  but 
they  did  not  show  that  Hunter  knew  that  the 
defenders  were  charging  other  traders  less  rates 
on  their  traffic  to  Ardrossan  than  were  being 
charged  to  and  paid  by  the  pursuers  on  their 
traffic.  The  memorandum  also  of  6th  February 
1872  made  no  reference  to  Ardrossan  rates  under 
Lord  Eglinton's  agreement  Brnnton's  evidence 
as  to  what  passed  only  amounted  to  an  argument 
on  his  part  that  Hunter  knew  of  the  agreement. 
If  Hunter  had  known,  it  was  absolutely  incon- 
ceivable that  the  pursuers  would  have  gone  to  the 
defenders  for  a  reduction  of  rates  as  they  did  in 
December  1883.  The  proof  then  on  this  part  of 
the  case  also  failed.  In  this  state  of  facts  how 
stood  the  law  ?  The  old  doctrine  of  eondiciio  in- 
debiti  was  that  an  unavoidable  error  in  fact  or  in 
law  was  sufficient  to  ground  an  action  to  recover 
payment  made  in  such  error — 3  Ersk.  3,54  ;  Stair 
179  ;  Bell's  Frins.  634.  There  was  no  distinction 
recognised  between  the  two  classes  of  error — 
Carriek  v.  Cartg,  August  6,  1778,  M.  2931.  It 
was  quite  true  that  Lord  Brougham  had  as 
regards  error  in  law  laid  it  down  in  two  cases — 
Wilion  V.  Sinclair,  December  7,  1830,  4  W.  <b  S. 
398-409,  and  3  Scot.  Jnr.  123;  Dixon»  v.  Monk- 
land  Coal  Company,  September  17,  1831,  6  \V. 
&,  S.  445-452 — that  by  the  law  of  Scotland  pay- 
ment made  under  such  an  error  could  not  be 
recovered.  There  was,  however,  good  reason  to 
doubt  whether  the  rule  so  laid  down  could  be 
accepted  as  sound — Kerr  on  Frand,  474.  The 
Court  had  expressed  hesitation  in  accepting  these 
cases  as  absolutely  settling  the  law,  although  it 
was  admitted  that  in  very  few  cases  would 
ignoraniia  jurii  found  a  condictio.  In  Dickson  v. 
Balberi,  where  these  general  doubts  were  ex- 
pressed, the  Court  held  that  error  in  point  of 
law  afforded  a  ground  for  reducing  a  discharge 
granted  tine  eattta  in  ignorance  of  the  granter's 
legal  rights — Dickson  v.  ffalbert,  February  17, 
1854,  16  D.  686,  26  Scot.  Jur.  266.  In  England 
Lord  Brougham'sdietumhad  been  rejected — Kelly 
V.  Solare,  1841,  9  Mees.  &  Wei.  64;  Totensend 
V.  Crosby,  1860,  8  C.B.  (N.S.)  477  ;  Dieon  v. 
Brown,  April  13,  1886,  L.E.,  32  Ch.  Div.  597. 
At  the  present  time  the  law  seemed  practically 
settled  that  condictio  indebiti  will  always  lie 
where  the  party  paying  has  not  paid  knowingly 
and  voluntarily  intending  to  waive  all  inquiry — 
Baird'i  Trustees  v.  Baird  &  Company.  July  "lO, 
1877,  4  B.  1005;  Durrani  y.  Ecclesiastical  Com- 
missioners for  England  and  Wales,  November  16, 
1880,  L.R..  6  Q.B.D.  234;  Balfour  y.  Smith  A 
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Logan,  February  9,  1877,  4  E.  464,  per  Lord 
Shaud.  463  ;  Ixtneashire  and  Torkthire  Raihtay 
Company  t.  Oodiow,  1876,  L.R.  (H.  of  L.),  517, 
Lord  Chelmsford,  627.  Farther,  the  pnrsuers 
were  not  barred  from  their  right  to  recover  by 
lapse  of  time  sioce  they  made  the  payment — 
Earl  of  Beavthamp  v.  Winie,  1873,  L.R.,  6  E. 
and  Ir.  App.  223;  Cooper  y.  Phibbt,  1867.  L.R., 
6  E,  and  Ir.  App.  149  ;  Durrunt  t.  f!ecU*ia»iical 
Cotnmisrionert  for  England  and  Walet,  supra. 
The  OHse  of  EversJied  did  not  apply,  becanse  there 
was  there  the  amplest  and  fullest  knowledge  on 
the  part  of  the  agent  who  hud  charge  of  the 
tra£Sc.  On  the  whole  matter,  then,  the  proof 
disclosed  facts  sufficient  in  law  to  gronnd  a 
eondietio,  »nd  the  overcharges  fell  to  be  repaid 
to  the  pursuers. 

At  advising — 

LoBD  RcTEBBFTniD  C1.ASK  delivered  the  opinion 
of  the  Court : — 

This  is  anaction  for  the  recovery  of  overcharges. 
It  is  founded  on  an  agreement  entered  into  be- 
tween the  pursuers  and  defenders  in  1868,  and  a 
supplementary  agreement  dated  in  December  1872 
and  February  1873.  The  latter  agreement  by  the 
6th  article  thereof  provides  as  follows — "  The 
first  party  undertake  not  to  carry  traffic  for  any 
other  party  at  lower  proportionate  rates  than 
those  charged  to  the  second  party,  and  to  place 
the  latter  on  the  same  footing  as  that  enjoyed  by 
the  most  favoured  traders  on  the  line,  Troon 
traffic,  unless  arranged  for  as  above,  alone  ex- 
cepted from  this  condition."  On  the  construc- 
tion and  effect  of  that  agreement  I  adopt  the 
judgment  of  the  Lord  Ordinary.  I  have  nothing 
to  add  to  the  views  which  his  Lordship  has  ex- 
pressed in  his  note. 

The  rates  with  which  the  pursuers  compare 
the  rates  charged  to  them  are — 1st,  Hnrlford  to 
Ardrossan  for  ironstone ;  and  2nd,  Lanemark  to 
Ayr  for  coal.  These  were  charged  to  the  Eglin- 
ton  Iron  Company  and  the  Lanemark  Company 
respectively,  and  were  lower  than  the  rates 
charged  to  the  pursuers. 

The  defenders  aver  that  the  pnrsuers  knew  the 
rates  which  were  charged  to  these  companies, 
and  that  they  paid  the  rates  charged  to  them  in 
the  full  knowledge  of  the  overcharge.  They 
plead  that  the  pnrsuers  are  thereby  barred  from 
recovering  the  overcharge. 

The  persons  to  whom  this  knowledge  of  the 
overcharge  is  attributed  are  Mr  Hunter  and  Mr 
Gavin.  Mr  Hunter  was  during  the  period 
libelled  the  manager  of  the  pursuers'  company, 
and  became  in  1874  a  small  shareholder.  Mr 
Gavin  was  at  one  time  a  clerk,  and  afterwards  the 
secretary  of  the  pursuers.  It  is  not  alleged  that 
any  of  the  other  partners  or  officials  were  aware 
of  the  overcharge. 

In  considering  this  question  it  is  to  be  ob- 
served that  the  parties  are  not  in  the  same  posi- 
tion. The  defenders  knew,  or  must  be  held  to 
have  known,  that  they  were  overcharging  the 
pursuers.  They  knew  the  agreement,  and  of 
coarse  they  knew  the  rates  which  they  were 
charging  to  other  traders,  and  consequently 
knew,  or  mast  be  held  to  have  known,  that  they 
were  violating  the  agreement.  They  say  that 
they  put  upon  it  a  construction  other  than  that 
which  has  been  adopted  by  the  Court,  and  that 
the  rate  which  was  allowed  to  the  Lanemark 


Company  was  a  special  rate,  which  under  the 
agreement  they  were  not  bound  to  allow  to  the 
pursuers.  But  I  must  hold  that  they  were 
wrong.  Nor  do  I  see  any  plausible  gronnd  on 
which  they  can  maintain  the  constmetion  which 
they  put  on  the  agreement.  To  my  mind  there 
was  no  jnstifiontiou  for  their  charging  higher  rates 
to  the  pursuers  for  ironstone  than  they  charged 
to  the  Eglinton  Iron  Company.  Nor  can  I  see 
bow  any  special  rate  could  be  excepted  from  the 
operation  of  the  agreement.  For  the  agreement 
is  expressed  in  very  absolute  terms,  and  applies 
to  all  traffic  carried  for  any  trader,  with  the  single 
exception  of  Troon  traffic,  and  though  the  pur- 
suers choose  to  call  the  Lanemark  rate  a  special 
rate,  it  was  nothing  more  than  a  charge  for  carry- 
ing coals  from  Ijanemark  to  Ayr. 

Again,  there  is  nothing  in  the  ease  to  sug- 
gest that  the  pnrsuers  intended  to  submit  to 
what  they  knew  to  be  an  overcharge.  It  is  in- 
conceivable that  they  should.  Farther,  their  cor- 
respondence, which  was  conducted  almost 
exclusively  by  Mr  Hunter,  shows  that  there  was  a 
continuous  effort  on  their  part  to  get  the  rates  re- 
duced. But  they  made  no  claim  for  a  reduction 
under  the  equality  clause.  It  does  not  seem  to 
have  occurred  to  their  mind  that  the  oircnm- 
stances  admitted  of  an  appeal  to  it  Their  appli- 
cation was  based  on  the  necessities  of  their  trade, 
and  writing  on  29th  August  1883  Mr  Hunter 
goes  so  far  as  to  say  that  "unless  we  get  some 
reduction  in  the  carriage  of  our  pig  iron  and 
minerals  to  and  from  these  works  they  must  be 
stopped."  Such  a  course  of  action  and  snch  ex- 
pressions seem  entirely  inconsistent  with  the 
notion  that  the  pursuers  knew  of  the  overcharge 
and  voluntarily  submitted  to  it. 

The  defenders,  however,  andertake  to  prove 
that  Mr  fiunter  knew  of  the  rates  allowed  to  the 
Eglinton  Iron  Company  and  Lanemark  Company, 
and  it  is  necessary  that  I  should  shortly  notice 
the  evidence  in  regard  to  each  of  them,  though  I 
am  relieved  from  the  necessity  of  going  into  this 
matter  at  any  length  from  the  detailed  examina- 
tion which  the  Lord  Ordinary  has  made  of  it. 

The  rate  allowed  to  the  Eglinton  Iron  Com- 
pany, called  the  Hnrlford  rate,  was  fixed  by  an 
agreement  between  that  company  and  the  de- 
fenders in  1866,  One  important  consideration 
is,  that  that  rate  was  fixed  some  years  before  the 
agreement  between  the  pursuers  and  defenders. 
If  the  pursuers  or  Mr  Hunter,  who  took  a  lead- 
ing part  in  negotiating  the  agreement,  had  known 
of  the  Hurlford  rate  in  1868,  it  may  be  doabtfnl 
if  they  would  have  accepted  the  rates  fixed  by 
the  agreement  in  that  year.  Bat  when  in  1872 
they  got  the  benefit  of  an  equality  clause,  they 
would  either  have  insisted  on  a  reduction  of  the 
existing  rates,  or  made  a  claim  under  that  danse. 
It  cannot  be  imputed  to  them  that  they  de- 
sired to  pay  more  than  they  could  help.  If  they 
knew  of  the  Hurlford  rate  at  the  time  when  they 
settled  the  equality  clause,  they  mnst  have  known 
that  they  had  an  immediate  right  to  a  redac- 
tion. 

It  is  the  ca.<;e  of  the  defenders  that  Mr  Hunter 
came  to  know  of  the  Hurlford  rate  when  the 
agreement  of  1868  was  settled.  They  say  that 
the  Eglinton  Iron  Company's  agreement  or  the 
terms  of  it  was  oommanicated  to  Mr  Hunter. 
There  is  evidence  to  the  effect  that  at  later 
discussions  the  arrangements  of  the  defendcia 
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Tilth  Lord  Eglinton  and  the  Eglinton  Iron 
Company  were  folly  explained  to  Mr  Hunter  and 
BIr  Barr  who  represented  the  pnrsners.  Bnt  I 
am  nnable  to  hold  that  there  is  any  enffloieut  proof 
of  Mr  Hunter's  knowledge,  because  it  seems 
to  me  to  be  certain  that  if  the  knowledge  which 
is  impnted  to  him  had  really  existed,  he  oonld 
not  haye  acted  as  he  did,  bnt  wonld  at  once  have 
insisted  on  the  right  of  his  company  to  a  redno- 
tion,  which  it  is  conceded  on  both  sides  he 
never  did.  On  this  qnestion  of  fact  I  agree 
with  the  Lord  Ordinary,  and  I  need  not  go  into 
more  detail. 

With  regard  to  the  Lanemark  rate,  I  think 
that  it  is  proved  that  it  was  at  one  time  known 
to  Mr  Hunter.  Mr  Hnnter  was  a  psirtner  of  the 
Lanemark  Company,  though  he  took  very  little 
if  any  charge  of  its  affairs  in  consequence  of  the 
poiauers  insisting  that  he  should  give  his  whole 
time  to  the  management  of  their  company.  It 
farther  appears  that  the  Lanemark  rate  became 
known  to  Mr  Oavin  the  pnrsners'  secretary, 
thongh  in  connection  with  a  particular  transac- 
tion which  was  not  carried  out.  And  when  I  am 
on  the  subject  of  Mr  Hunter's  knowledge,  I  may 
notice  that  it  is  not  clear  that  he  ever  knew 
whether  the  agreement  of  1872  was  signed 
or  not  if  we  are  to  judge  by  the  terms  of  hia 
letter  to  Barr  dated  30th  May  1876. 

One  matter  more  requires  to  be  stated,  viz., 
that  nntil  1878  the  pursuers  dealt  almost  en- 
tirely in  iron.  Till  that  date  the  amount  of  coal 
carried  for  them  was  inconsiderable,  and  the  coal 
rate  was  not  of  much  importance  to  them. 

It  is  in  these  oiroumstances  that  the  defenders 
contend  that  the  pnrsners  are  barred  from  re- 
covering the  overcharges  for  which  they  sue.  As 
I  think  that  the  pnrsners  did  not  know  of 
the  Hurlford  rate,  the  case  of  the  defenders  so 
far  fails.  But  as  Mr  Hunter  and  Mr  Oavin  had 
some  knowledge  of  the  Lanemark  rate,  I  have  to 
consider  bow  that  knowledge  may  affect  the 
pnrsners. 

There  is  high  authority  for  the  proposition 
that  a  payment  made  in  the  knowledge  that  it  is 
not  due  cannot  be  recovered.  It  seems  to 
depend  on  the  principle  that  such  a  payment  im- 
ports a  waiver  of  all  objections  and  an  admis- 
sion that  the  debt  is  justly  due.  When  there  is 
a  qnestion  whether  money  is  due,  and  when  it  is 
paid  in  the  knowledge  of  the  facts  on  which  that 
qnestion  depends,  it  may  be  reasonably  inferred 
that  all  objections  are  waived,  and  that  the  debt 
is  admitted.  To  hold  that  a  payment  so  made 
cannot  be  recovered  is  nothing  more  than  to  hold 
that  the  voluntary  waiver  and  admission  cannot 
be  afterwards  called  into  question,  or,  in  other 
words,  that  a  person  who  has  paid  a  debt  which 
he  has  admitted  to  be  dne  will  not  be  allowed  to 
go  back  on  his  admission.  I  can  see  no  other 
principle  on  which  the  rnle  of  law  can  depend. 

I  do  not  think  that  we  can  apply  this  rale  of 
law  unless  we  are  satisfied  that  the  presumption 
on  which  it  is  founded  is,  or  at  least  may  be,  in 
accordance  with  the  fact,  nor,  in  my  judgment, 
can  this  condition  exist  unless  it  be  the  ease  that 
at  the  time  when  the  payment  was  made  the 
knowledge  of  the  overcharge  was  present  to  the 
mind  of  the  person  who  made  the  payment.  If 
it  was  not  he  could  not  intend  to  waive  any  right 
or  make  any  admission.  It  may  be  sufficient  if 
the  knowledge  shonld  have  been  present  to  bis 
vol..  xzvi. 


mind,  on  the  ground  that  he  cannot  be  allowed 
to  say  that  he  did  not  know  what  he  ongbt 
to  have  known.  But  unless  it  was  present 
or  should  have  been  present  it  wonld,  I  think, 
be  unjust  to  apply  the  rule,  and  particularly 
in  this  case,  when  I  think  it  to  be  certain 
that  neither  the  pursuers  nor  any  of  their  ofiScials 
ever  intended  to  waive  any  right  or  submit  to 
any  overcharge. 

Assuming  that  the  pursuers  are  to  be  identi- 
fied with  Mr  Hnnter  and  Mr  Oavin,  it  is  in 
my  opinion  plain  that  when  the  rates  charged  by 
the  defenders  were  paid  they  never  thought 
that  there  was  any  overcharge.  Such  a  thing 
never  entered  into  their  minds. 

As  I  have  already  said,  Mr  Hunter  was  con- 
stantly urging  the  defenders  to  concede  a  reduc- 
tion of  rates.  He  may  have  known  of  the  Lane- 
mark rate,  in  the  sense  that  it  bad  at  sometime  or 
other  been  brought  under  his  notice,  bnt  it  seems 
to  have  escaped  his  recollection.  That  he  should 
have  knowingly  submitted  to  the  overcharge 
which  the  defenders  made  is  ont  of  the  question 
unless  he  was  defrauding  the  pursuers  for  the 
benefit  of  the  Lanemark  Company,  a  charge 
which  has  not  been  made  against  him.  Nor  is  it 
remarkable  that  the  Lanemark  rate  might  have 
dropped  from  his  memory,  because  his  whole 
attention  was  given  to  the  pursuers'  affairs,  and 
because  at  the  time  when  the  rate  was  fixed,  and 
for  a  long  time  afterwards,  coal  traffic  was 
of  little  importance  to  the  pursuers.  The  posi- 
tion of  Mr  Oavin  need  hardly  be  considered. 
His  knowledge  was  confined  to  a  particular 
transaction  which  was  not  carried  out,  and 
besides,  it  does  not  appear  that  the  payment 
of  the  rates  fell  within  his  department. 

Nor  can  it,  I  think,  be  said  that  the  pursuers — 
including  Mr  Hunter — ought  to  have  been  aware 
of  the  overcharge  when  the  rates  were  paid. 
Assuming  snch  knowledge  as  may  be  fairly 
impnted  to  Mr  Hunter,  I  think  that  bis  oversight 
was  excusable,  and  that  the  defenders  cannot 
retain  the  moneys  which  they  have  received  in 
excess  of  what  was  justly  dne  to  them  on  the 
plea  that  the  pursuers  were  in  default.  The 
defenders  were  the  real  defaulters.  There  was 
no  excuse  for  them  making  the  overcharge,  and 
in  my  opinion  they  must  repay  the  amount  of  it. 

The  Oonrt  pronounced  this  interlocutor : —  . 
"Befuse  the  reclaiming-note,  and  adhere 
to  the  interlocutor  reclaimed  against,  .  .  . 
Bemit  the  cause  to  the  Lord  Ordinary  to 
proceed  therein  as  accords,"  im. 

Counsel  for  theFur8uers(Bespondent8)—A8her, 
Q.C.— C.  S.  Dickson.  Agents— Webster,  Will,  & 
Bitohie,  S.S.C. 

Counsel  for  the  Defenders  (Beclaimers) — Bal- 
four, Q.C. — Outhrie.  Agents — John  Clerk  Brodie 
4  Sons,  W.S. 


Digitized  by 


au.   AAV. 

Google 


386 


The  Scottish  Law  Beporter.—  Vol.  XXVI. 


r  Twta'  TniftcM,  &«., 
L       Veb.  26, 18S>. 


Tuesday,  February  26. 

SECOND    DIVISION. 

[Sheriff  of  Ayrshire. 

teats'  trustees  (bellfield  colliery 

company)     v.     the     GLASGOW     AND 
SOUTH-WESTERN   RAILWAY  COMPANY. 

BaUiMiy— Undue  Preference — Difference  ofBatts 
ovtr  tame  Portion  of  the  Line  ofBathnay — BaiU 
vMy  Ciatuet  Goniolidation  {SeoUand)  Act  1845 
(8  and  9  Viet.  cap.  83),  tee.  83. 

The  83d  section  of  the  Railwnys  Ooniioli- 
datiOD  (Scotland)  Act  1815  provided  for  the 
alteration  or  rarialion  of  sach  tolls  as  a  rail- 
way company  might  byspecial  Act  be  entitled 
to  charge,  "  provided  that  all  such  tolls  be 
at  all  times  charged  equally  to  all  persons, 
and  after  the  same  rate  ...  in  respect 
of  all  passengers  and  of  all  goods  or  carriages 
of  the  same  description,  and  conveyed  or 
propelled  by  a  like  carriage  or  engine,  pass- 
ing only  over  the  same  portion  of  the  line  of 
railway  nnder  the  same  circumstances. "  .  .  . 

A  railway  company  charged  a  certain  rate 
per  mile,  and  every  part  of  a  mile  was  ac- 
ooanted  a  whole  mile.  Held  that  each  mile 
was  to  be  considered  as  a  nnit  in  determin- 
ing the  "  portion  "  of  the  railway  over  which 
the  tmfflo  of  two  different  coalmasters  passed, 
JDst  as  ic  was  considered  a  nnit  in  fixing  the 
charges  which  the  railway  company  were 
entitled  to  make  in  respect  of  such  traffic, 
and  that  where  the  sidings  of  two  collieries 
joined  the  main  line  at  different  distances 
from  the  terminus  of  their  respective  jour- 
neys, but  were  within  the  same  mile  from  it, 
the  traffic  of  both  passed  over  "the  same 
portion  of  the  railway  "  within  the  meaning 
of  the  88d  section  of  the  statute. 

The  Bellfield  Colliery  siding  joined  the 
down  line  of  the  railway  to  Troon.  The 
Wellington  Colliery  siding  joined  the  up  line 
of  the  railway  at  a  point  415  yards  nearer 
Troon  than  the  Bellfield  siding.  Wellington 
Oolliery  traffic  for  Troon  was  carried  back 
by  the  railway  company  to  cross-over  points 
in  the  immediate  vicinity  of  the  Bellfield 
siding.  Wellington  traffic  was,  however, 
invariably,  and  Bellfield  traffic  usually.carried 
to  a  siding  beyond  Hnrlford  station,  and 
there  marshalled  for  despatch  to  Troon. 
Both  collieries  were  within  the  same  mile 
from  Troon.  The  railway  company  charged 
a  certain  rate  per  mile,  and  every  part  of  a 
mile  was  accounted  a  whole  mile. 

In  an  action  at  the  instance  of  the  Bellfield 
Oolliery  proprietors  against  the  railway 
company  on  the  ground  of  undue  preference 
in  the  rates  charged  for  the  Wellington  i 
traffic,  the  defenders  contended  that  their 
contract  was  to  carry  the  traffic  of  each  col- 
liery to  Troon  from  the  respective  points 
where  it  reached  their  railway,  and  that 
inasmuch  as  the  pursuers'  siding  joined  the 
railway  41 6  yards  farther  from  Troon  than 
the  Wellington  siding,  their  traffic  was  not 
carried  "over  the  same  portion  of  the  line 
of  railway."    Held  that  the  traffic  of  the  two 


collieries  was  carried  "oTer  the  same  por- 
tion "  of  the  railway. 

Opinion  that  the  traffic  of  both  collierie* 
must  be  viewed  as  carried  to  Troon  from 
Hurlford  station,  and  therefore  that  it  passed 
"over  the  same  portion  "  of  railway. 
The  Bailway  Clauses  Consolidation  (Scotland) 
Act  1845,  sec.  83,  provides — "And  whereas  it  is 
expedient  that  the  company  should  be  enabled 
to  vary  the  tolls  upon  the  railway  so  as  to  accom- 
modate them  to  the  circumstances  of  the  traffic, 
but  that  sach  power  of  varying  should  not  he 
nsed  for  the  purpose  of  prejudicing  or  favouring 
particular  parties,  or  for  the  purpose  of  oolln- 
sively  and  unfairly  creating  a  monopoly  either 
in  the  hands  of  the  company  or  of  particular 
parties,  it  shall  be  lawful  therefore  for  tha  com- 
pany, subject  to  the  provisions  and  limitations 
herein,  and  in  the  special  Act  contained,  from 
time  to  time  to  alter  or  vary  the  tolls  by  the 
special  Act  authorised  to  be  taken  either  npon 
the  whole  or  upon  any  particular  portions  of  the 
railway  as  they  shall  think  fit :  Provided  that  all 
such  tolls  be  at  all  times  charged  equally  to  all 
persons,  and  after  the  same  rate,  whether  per  ton, 
per  mile,  or  otherwise,  in  respect  of  all  pas- 
sengers, and  of  all  goods  or  carriages  of  the  same 
description,  and  conveyed  or  propelled  by  a  like 
carriage  or  engine,  passing  only  over  the  same 
portion  of  the  line  of  railway  under  the  same 
circumstances ;  and  no  reduction  or  advance  in 
any  such  tolls  shall  be  made  either  directly  or 
indirectly  in  favour  of  or  against  any  particular 
company-or  person  travelling  upon  or  nsing  the 
railway." 

Bellfield  Colliery  and  Wellington  Colliery  were 
situated  on  either  side  of  the  Glasgow  and  South- 
Western  Bailway  in  the  immediate  vicinity  of 
Hurlford  station.  Bellfield  Colliery,'  which  was 
carried  on  by  the  testamentary  trastees  of 
the  deceased  Robert  Yeats  of  Kilmarnock,  pos- 
sessed a  siding  which  connected  with  the  down 
line  to  Troon  exactly  at  Hnrlford  station. 
Wellington  Colliery  on  the  other  side  of  the  line 
was  worked  by  Allan  Qilmoor,  ooalmaster,  Kil- 
marnock, and  was  connected  with  the  np  line 
from  Troon  by  a  siding  which  was  4  IS  yards 
distant  from  Hnrlford  station,  and  therefore  so 
much  nearer  Troon  than  the  siding  of  the 
Bellfield  Colliery.  As,  however,  Wellington 
Colliery  joined  the  up  line,  traffic  from  that 
colliery  for  Troon  had  to  be  carried  back  to 
crow-over  points  a  few  yards  on  the  other  side  of 
Hurlford  station,  where  it  was  marshalled. 
Traffic  from  Bellfield  Colliery  was  sometimes 
carried  on  to  Troon  from  the  colliery  siding  on 
the  down  line,  but  it  was  usually  carried  back 
past  Hurlford  station  and  made  np  for  'I'roon  at 
the  same  siding  where  the  Wellington  traffic  was 
marshalled.  Both  collieries  were  within  the 
same  mile — that  is  to  say,  more  than  eleven 
miles  and  less  than  twelve  miles — from  Troon. 

The  railway  company  had  treated  the  two 
collieries  as  each  twelve  miles  from  Troon,  the 
rate  for  oarriage  of  coal  and  dross  being  le,  8d. 
per  ton. 

In  May  1875  an  agreement  was  entered  into 
between  the  railway  company,  of  the  first  part, 
and  certain  coalmasters,  inclndinfi  Allan  Oilmonr, 
and  Bobert  Yeats  A  Company,  Grange  Oolliery, 
and  Robert  Yeats  and  Others,  individoal  partners 
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of  that  oompany.  It  was  agieed,  inter  aUa,  tbat 
the  first  party  shoidd  carry  the  coal  of  the 
Moond  parties  at  certain  specified  rates  per  ton 
per  mile,  and  it  was thos provided  : — "In  coal  or 
dross  .  .  .  fractions  of  tons  to  be  charged  as  a 
whole  ton,  and  fractions  of  miles  as  a  whole 
mile."  It  was  farther  provided  that  if  the  rail- 
way company  shoald  charge  any  other  trader 
lower  rates  for  carrying  coal  to  the  same  terminus 
than  those  stipulated,  the  second  parties  should 
be  entitled  to  a  corresponding  reduction.  In  the 
case  of  Maekinnon  y.  OUugote and  Souih-Wettern 
RaUvoay  Company,  July  15,  1885,  12  B.  1809, 
aff.  June  23,  1886,  13  B.  (H.  of  L.)  89,  the 
pursuer,  the  trustee  in  the  sequestrHtion  of  Mr 
Oilmonr  of  the  Wellington  CoUiery,  founded  on 
the  aboTe  agreement.  It  was  decided  that  the 
railway  company,  in  consequence  of  rates 
charged  to  traders  outside  of  the  agreement,  were 
bound  to  carry  coal  and  dross  from  Wellington 
Pit  to  Troon  at  a  reduction  of  4^.  on  the  rate  of 
Is.  3d.  per  ton. 

The  trustees  of  the  deceased  Robert  Yeats,  who 
carried  on  the  Bellfleld  Colliery,  raised  the 
present  action  in  September  1886  in  the  Sheriff 
Oonrt  at  Kilmarnock  against  the  railway  com- 
pany. They  sued  for  th^  sum  of  £190,  Os.  8d., 
which  was  subsequently  restricted  by  agreement 
to  £178,  the  amount  of  alleged  overobarge  by  the 
defenders  for  the  carriage  of  coals  in  violation  of 
the  agreement  of  1876,  and  of  the  Bail  ways 
Clauses  Consolidation  (Scotland)  Act  184S, 
■ec.  8S. 

The  pursuers  averred  that  with  a  view  to  meet 
the  opposition  created  by  the  construction  of  a 
rival  line  or  to  mitigate  the  decrease  of  trafBc 
which  would  thereby  be  caused  to  their  railway, 
the  defenders  in  August  1884  issued  a  table 
of  rates  for  collieries  situated  on  the  North 
British  Bailway  in  Lanarkshire,  whereby  they 
agreed  to  carry,  and  for  the  period  from  25th 
August  1884  to  Slst  January  1885  (both  dates  in- 
elusive)  carried,  coals  from  these  collieries  to 
Ardrossan,  Irvine,  Troon;  and  Ayr,  at  rates 
considerably  lower  than  those  stipulated  in  the 
said  agreement,  having  regard  to  the  respective 
distances.  A  corresponding  reduction  to  said 
rates  for  the  pursuers  would  entitle  them  to  have 
their  ooals  carried  from  Bellfield  Colliery  to 
Troon — a  distance  of  twelve  miles — at  4^d.  per 
ton  less  than  the  rates  they  have  been  charged 
by  the  defenders  and  have  paid  to  thetn.  The 
pursuers  had  been  charged  by  the  defenders, 
and  had  paid  carriage  to  them  to  Troon,  from 
said  25th  August  1884  till  17th  August  1885,  upon 
10, 134  tons,  2  cwts.  of  coals,  at  the  rate  of  Is.  8d. 
per  ton,  from  said  Bellfield  Colliery,  and  the 
overcharge  thereupon,  at  4^d.  per  ton,  amounts 
to  £190,  Os.  8d. 

The  pursuers  founded  on  the  case  of  Mae- 
kinnon above  mentioned.  They  further  averred 
— "The  ooals  and  dross  from  the  pursuers' pit 
and  from  the  said  Wellington  pit  are  of  the  same 
description,  and  are  conveyed  and  propelled  by 
like  carriages  and  engines,  and  pass  only  over 
the  same  portion  of  the  defenders'  line  of  rail- 
way— to  wit,  from  Hnrlford  station  to  Troon 
harbour — under  the  same  circumstances.  The 
pursuers  were  therefore  entitled  to  be  charged 
eqnally  with  the  said  Wellington  pit,  and  after 
the  same  rate  per  ton  per  mile.  The  defenders, 
however,  had  been  charging  the  pursuers,  be- 


tween the  26th  day  of  August  1884  and  the  17th 
day  of  August  1885,  the  rate  of  Is.  Sd.  per  ton  for 
the  conveyance  of  coal  and  dross  from  Hurlford 
station  to  Troon  harbour,  which  is  4^d.  per  ton 
more  than  the  rate  they  were  bound  under  the 
said  agreement  to  charge  to  the  said  Allan  Oilmour. 

The  pursuers  pleaded,  inter  alia,  that  the  de- 
fenders were  bound  by  the  agreement,  and  "(4) 
The  defenders  having  charged  the  pursuers  a 
higher  rate  than  they  had  agreed  to  charge 
another  coalmaster  for  the  carriage  of  goods  of 
the  same  description,  conveyed  and  propelled  by 
like  carriages  and  engines,  and  passing  only  over 
the  same  portion  of  defenders'  line  of  railway 
under  the  same  circumstances,  have  violated  the 
Railways  Clauses  Consolidation  (Scotland)  Act 
1846,  sec,  83,  and  are  bound  to  repay  to  the 
pursuers  the  amount  of  the  overcharge. " 

The  defenders  pleaded — "(1)  No  title  to  sue. 
(PI*)  No  violation  of  the  Bailways  Clauses  Con- 
solidation Act  1845,  sec.  83,  having  been  com- 
mitted by  the  defenders,  the  action,  so  far  as 
founded  thereon,  is  untenable." 

The  proof  before  the  Sherifl-Substitute  dis- 
closed the  custom  and  practice  in  marshalling  of 
traffic  from  the  respective  pits  as  explained 
above. 

On  29th  Jane  1887  the  Sheriff-Substitute 
(Hall)  pronounced  this  interlocutor: — "Finds 
that  the  pursuers'  author  Robert  Yeats  was  not 
as  an  individual  a  party  to  the  agreement  No.  6 
of  process,  and  that  the  pursuers  have  no  title 
to  sue  under  that  agreement:  Finds  that  Wel- 
lington pit,  Portland  Colliery,  presently  carried 
on  by  William  Maekinnon,  C.A.,  as  trustee  for 
behoof  of  the  creditors  of  Allan  Gilmour,  a  party 
to  the  said  agreement,  and  the  pursuers'  Bellfield 
Colliery,  both  adjoin  the  main  line  of  the  defen- 
ders' railway  in  the  immediate  vicinity  of  Hurl- 
ford  station  :  Finds  that  the  junction  of  Bellfield 
Colliery  siding  with  the  said  main  line  is  at  Hurl- 
ford  station  :  Finds  that  the  junction  of  Welling- 
ton pit  siding  with  the  said  main  line  is  116 
yards  further  on  the  way  to  Troon,  but  on  the 
up-line,  from  which,  in  order  to  be  conveyed  to 
Troon,  its  traffic  must  be  transferred  to  the 
down-line :  Finds  that  the  nearest  point  at  which 
this  can  be  done  is  the  thronpth  crossing  at  Hurl- 
ford  station :  Finds  tbat  Wellington  pit  and 
Bellfleld  CoUiery  have  hitherto  been  treated  by 
the  defenders  as  equidistant  from  Troon,  the 
distance  in  each  case  being  charged  for  as  twelve 
miles,  and  the  rate  for  the  carriage  of  coal  and 
dross  being  Is.  8d.  per  ton:  Finds  that  in  its 
transmission  to  Troon  the  traffic  from  both  col- 
lieries has  its  terminm  a  gno  at  Hurlford  station, 
and  passes  over  only  the  same  portion  of  the 
defenders'  line  of  railway :  Finds  that  in  virtue 
of  the  above-mentioned  agreement,  and  in  respect 
of  the  rates  charged  by  the  defenders  to  traders 
wbo  are  not  parties  to  the  said  agreement,  it  has 
been  decided  that  the  defenders  came  under  an 
obligation  to  carry  coal  and  dross  from  Wellington 
pit  to  Troon  daring  the  period  from  25th  August 
1884  to  17th  August  1885,  at  a  reduction  of  4^d. 
on  the  said  rate  of  Is.  8d.  per  ton:  Finds  that 
between  the  said  dates  the  pursuers  paid  to  the 
defenders  the  said  rate  of  Is.  3d.  per  ton  for  the 
carriage  of  9538  tons  2  cwts.  of  coal  and  dross 
from  Bellfield  colliery  to  Troon,  conform  to  the 
receipts  or  discharged  accounts  Nos.  25  to  67  of 
process:    Finds  in  law  (1)  that  the  case  falls 
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under  aeotion  83  of  the  Bailways  CInTues  Con- 
BoUdation  (Scotland)  Aot  1845  (8  and  9  Vict.  o. 
88) ;  (2)  that  in  conformity  therewith  the  pur- 
anera  are  entitled  to  the  same  redaction  as  that 
to  which  the  proprietors  of  Wellington  pit  have 
been  found  entitled  on  the  rate  paid  by  them  to 
the  defenders  for  the  carriage  of  their  coal  and 
dross  from  Bellfield  colliery  to  Troon  during  the 
said  period  :  Therefore  repels  the  defences,  and 
decerns  against  the  defenders  in  terms  of  the 
prayer  of  the  petition:  Finds  them  liable  in 
expenses,  <Sbo. 

"iVot«.  — The  deceased  Robert  Yeats  was  a 
partner  of  Robert  Yeats  &  Company,  which  firm 
and  the  individual  partners  thereof  were  parties 
to  the  agreement  No  6  of  process.  Some  four 
years  after  the  agreement  was  concluded  Robert 
Yeats  in  his  individual  capacity  acquired  the 
colliery  of  Bellfield  which  now  belongs  to  the 
pursuers.  Had  he  as  an  individual  been  a  party 
to  the  agreement  No.  5  of  process,  the  pursuers 
in  virtue  of  article  12  of  that  agreement  would, 
even  though  Bellfield  colliery  was  acquired  subse- 
quently, have  succeeded  to  his  rights  and  obliga- 
tions under  it.  But  in  the  opinion  of  the 
Sheriff-Substitute,  Robert  Yeats  was  a  party  to 
the  agreement  only  as  a  partner  of  the  firm 
of  Robert  Yeats  &  Ciompany,  which  has  no 
interest  in  Bellfield  colliery,  and  article  12  must 
therefore  be  held  not  to  apply  to  the  case. 

"The  action  is,  however,  laid  not  merely  on 
the  agreement  Ko.  6  of  process,  but  also  on 
section  83  of  the  Railways  Glauses  Consolida- 
tion (Scotland)  Act  1845.  The  object  of  that 
section  is  to  prevent  inequality  in  the  imposition 
of  rates  by  railway  companies  on  traders  whose 
traffic  is  of  the  same  description,  and  passes  only 
over  the  same  portion  of  the  line  of  railway 
under  the  same  circumstances.  It  is  at  first 
Bight  a  little  startling  that  a  claim  under  section 
88  should  be  founded  on  the  alleged  partiality  of 
the  defenders  in  their  treatment  of  the  proprie- 
tors of  Wellington  pit,  considering  that  the 
reduction  on  the  standing  rate  which  they  have 
conceded,  or  in  which  they  have  been  held  liable  to 
them,  was  forced  upon  them  very  much  against 
their  inclinations.  On  the  other  hand,  there 
seems  no  reason  to  hold  that  if  a  railway  com- 
pany enters  into  agreements  which,  as  judicially 
construed,  result  in  an  actnal  preference  being 
given  to  one  trader  over  another  under  such  cir- 
camstances  as  would  otherwise  bring  the  case 
within  section  83  of  the  Act,  the  application  of 
that  section  is  excluded  by  the  mere  fact  that  on 
the  part  of  the  railway  company  the  preference 
was  involuntary  and  undesigned.  This,  indeed, 
was  scarcely  maintained  by  the  defenders  who 
rather  rested  their  opposition  to  the  pursnera' 
claim  on  the  alleged  difference  in  the  distance 
from  Troon  of  Wellington  pit  and  BeUfleld 
Colliery  respectfully. 

"Now  the  truth  is,  that  the  point  of  connec- 
tion of  Bellfield  Colliery  siding  with  the  line  of 
the  defenders'  railway  is  exactly  at  Horlford 
station,  while  that  of  Wellington  pit  is  415  yards 
nearer  Kilmarnock,  and  therefore  so  much 
farther  on  the  way  to  Troon.  As,  however, 
Wellington  pit  siding  connects  with  the  np-line, 
while  Kilmarnock  can  only  be  reached  by  the 
down-line,  the  traffic  from  Wellington  pit  must 
be  carried  back  to  the  through  crossing  at  Hnrl- 
(ord  station,  which  is  thus  the  starting  point  for 


both  collieries  on  the  journey  to  Troon.  Some 
evidence  was  led  as  to  the  sidings  and  the  mode 
of  working  them,  whioh  seems  to  the  Sheriif- 
Snbstitute  to  be  wholly  irrelevant.  It  was  also 
proved  that  in  practice  most  of  the  Wellington  pit 
traffic,  as  well  as  much  of  the  Bellfield  Colliery 
traffic,  is  carried  back  to  the  main  sidings  at  the 
point  marked  G-on  the  plan  No.  88  of  process,  where 
mineral  trains  are  made  up  or  marshalled.  Bat 
this  arrangement,  whioh  is  adopted  merely  for  the 
defenders'  own  convenience  in  conducting  their 
business  at  Harlford  station,  may,  the  Sheriff- 
Sabstitute  thinks,  be  dismissed  from  considera- 
tion. The  real  question  is,  whether,  in  view  of 
the  416  yards  which  have  to  be  traversed  by  the 
Wellington  pit  traffic  before  reaching  Hnrlfoid 
station,  where  it  starts  on  its  journey  to  Troon, 
that  traffic  has  a  different  terminu*  a  quo,  and 
makes  a  different  journey  from  the  Bellfield 
Colliery  traffic,  whioh  enters  the  defenders'  line 
of  railway  exactly  at  Horlford  station.  The 
Sheriff-Substitute  has  with  some  hesitation  come 
to  the  oonclnsion  that  to  answer  this  question  in 
the  affirmative  would  be  to  put  too  pedantically 
strict  a  construction  on  the  words  '  only  over  the 
same  portion  of  the  line  Of  railway '  in  secti<m  88. 
In  dealing  with  that  part  of  the  clause  which  re- 
quires the  circamstances  to  be  the  same,  Ijord 
FuUerton  in  the  case  of  Finnie  v.  Olatgow  and 
South-  Watem  BaUioay  Company,  March  10, 1853, 
15  D.  623,  remarked  that  to  exoladeitsapplieati(m 
'the  difference  of  oircamstance  must  be  real  and 
substantial,  not  evasive  and  pretended. '  In  like 
manner  it  seems  to  the  Sheriff-Substitute  that  to 
deprive  an  aggrieved  trader  of  his  right  to  redress 
under  section  83,  the  difference  in  the  portions 
of  the  line  of  railway  traversed  must  be  sab- 
stantial,  which  is  not  the  case  here.  The  deci- 
sions, so  far  as  known  to  the  Sheriff -Sabetitute, 
do  not  throw  much  light  npon  the  question.  In 
Murray  v.  OUugoxe  and  Bouth-Weiern  Bailvag 
Company,  November  29,  1888,  11  R.  206,  and  in 
one  branch  of  the  English  case  of  Dendby  Main 
Colliery  Company  v.  Manekuter,  Sheffldd,  cmd 
Lineolnthire  BaUvoay  Company,  1885,  Ii.R.,  2 
App.  Cas.  97,  the  complaint  was  that  the  railway 
company  charged  one  trader  as  much  as  or  more 
than  another  whose  traffic  was  carried  over  a 
greater  portion  of  their  line  of  railway,  so  that  it 
was  assumed  in  the  ground  of  action  that  the 
portions  of  the  line  traversed  were  not  the  same. 
In  point  of  fact  the  difference  in  Murray'*  esse 
was  four  miles,  while  the  case  of  Denabg  Main 
Colliery  Company  had  reference  to  a  group  of 
collieries,  forty-eight  in  number,  the  most  remote 
members  of  whioh  were  separated  from  each 
other  by  a  distance  of  fifteen  miles.  In  another 
branch  of  Denaby  Main  Colliery  Company  the 
portion  of  the  line  of  railway  traversed  was  ad- 
mittedly the  game,  and  the  oontrov^fsy  between 
the  parties  was  whether  there  was  or  was  not 
such  a  difference  in  the  oircnmstanoes  as  to 
entitle  one  trader  to  a  preference  over  another, 
without  a  violation  of  the  section  in  the  English 
Act  corresponding  with  section  83.  If,  however, 
the  fact  that  the  traffic  of  one  ooUiery  has  to  be 
drawn  416  yards  along  the  line  to  reach  the 
starting  point,  while  that  of  another  has  not,  pr»- 
vents  the  application  of  section  83  by  mining  a 
different  Urminut  a  quo  in  the  two  oases,  then  H 
would  seem  that  the  identity  of  the  terminut  ad 
quern  most  also  be  destroyed  if  a  similar  distance 


Digitized  by 


Google 


Yeate'  Trustees,  &c.,T 
Feb.  26, 1889.       J 


Tlui  Scottish  LaxD  Reporter.— Vol.  XXVI. 


389 


happens  to  be  interposed  between'  the  loading 
berths  to  which  the  trafflo  is  in  each  case  con- 
veyed. The  Sheriff-Sabatitnte  rather  thinks  that 
this  would  not  be  to  give  fair  play  to  a  statatory 
provision  wbioh  is  of  a  favourable  nature,  and 
seems  entitled  to  the  utmost  latitude  of  oonstmc- 
tion  of  which  the  langaage  will  admit.  On  the 
whole  matter,  therefore,  though  not  without 
difSonlty,  the  Sherifl-Bubstitnte  has  decided  in 
favour  of  the  pursuers." 

The  defenders  appealed  to  the  Ooart  of  Session, 
and  stated  that  they  accepted  the  Sheri£t-8ub- 
'stitnte's  view  npon  the  agreement  of  1876. 

Argued  for  them  —  Their  contract  with  the 
Wellington  Goal  Company  must  be  kept  in  view 
in  considering  whether  the  83d  section  of  the 
statute  applied.  They  had  contracted  to  take 
the  coal  from  the  Wellington  siding  to  Troon. 
The  siding  was  415  yards  nearer  Troon  than  the 
Bellfi^d  siding,  and  so  the  Bellfield  coal  was  not 
carried  "over  the  sanfe  portion  of  the  line  of 
railway."  The  drawback  to  the  cross-over  points 
did  not  matter,  as  this  was  merely  a  convenience 
for  the  defenders.  Delivery  was  not  taken  at 
Hnrlford  station,  but  at  the  Wellington  siding. 
The  Sheriff-Substitute  proceeded  on  the  view 
that  the  difference  between  the  two  pieces  of 
line  was  too  small  to  make  a  substantial  difference 
of  circumstances.  Bat  it  had  been  decided  that 
a  large  difference  of  distance  was  unnecessary  if 
the  traffic  was  sent  to  the  same  place,  Finnic  v. 
GUugova  and  South- We»tem  RaUvay  Company, 
March  10,  1853,  15  D.  523,  per  Lord  Follerton, 
p.  531.  Besides  transit  "over  the  same  portion  " 
wag  absolutely  necessary,  Murray  v.  Olasgow  and 
Sovfh-Wettem  Railway  Company,  March  29, 
1883,  11  B.  205  ;  Denahy  Main  Colliery  Company 
V.  Manehetter  and  Sheffield  and  Lineolnthire  Rail- 
way Company,  1885,  L.R.,  2  App.  Cas.  97; 
Evershed  v.  The  London  and  North-Western 
Bailuay  Company,  February  1877,  2  Q.  B.  Div. 
264,  and  3  Q.  B.  Div.  185,  aff.  July  1878,  8 
App.  Oas.  1029. 

Argued  for  the  pursners — The  defenders  ad- 
mitt^  that  they  had  to  draw  back  from  Welling- 
ton siding  to  Hnrlford,  and  so  implied  that  the 
Wellington  traffic  started  from  the  same  terminus 
■8  the  Bellfield  traffic.  It  was  not  reasonable 
construction  to  argue  that  a  few  yards  made  all 
the  difference  as  to  traffic  being  "  over  the  same 
portion  "  of  the  hue.  Probably  no  two  traders 
conld  reach  the  railway  company's  line  at  eqni- 
diatant  points  from  the  place  of  destination.  The 
short  distance  between  Wellington  siding  and 
Hnrlford  was  not  charged  for,  and  was  a  matter 
considered  in  Everthed't  case  (tupra).  In  Mvr- 
ray't  case  (jntpra)  the  goods  of  both  traders 
passed  over  the  same  portion  of  the  line,  but  one 
trader  was  at  a  distance  of  four  miles  along  the 
line  from  the  other.  The  Denaby  case  {mpra) 
showed  even  greater  disparities.  For  rating  pur- 
poses the  mile  was  the  unit.  AU  traders  within 
the  same  mile  were,  for  rating,  taken  in  at  the 
same  point.  They  were,  therefore,  within  the 
•ame  portion  of  the  railway,  and  for  the  purposes 
of  the  83d  section  of  the  statute  their  goods  were 
CMried  over  the  "same  portion."  The  construc- 
tion proposed  by  the  defenders  would  make  the 
statute  inoperative. 

At  advising — 


LoBD  BuTHEBFUBD  Clibk — lu  this  oction  the 
pursuers  founded  on  an  agreement  with  the  de- 
fenders. The  Sheriff  held  that  they  were  not 
entitled  to  sue-npon  it.  The  pursuers  acquiesced 
in  that  judgment,  for  the  argument  which  was 
'addressed  to  ns  was  based  entirely  on  the  88rd 
section,  of  the  Uailway  Clauses  Act. 

The  pursuers  and  the  Portland  Colliery  send 
coal  by  the  defenders'  railway  to  Troon.  The 
pursuers  complain  that  the  defenders  havecharged 
lower  rates  to  the  Portland  Colliery  than  they  have 
charged  to  them.  The  defenders  'admit  the 
difference  of  rates,  but  they  maintain  that  the 
traffic  of  the  pursuers  and  the  traffic  of  the 
Portland  Colliery  are  net  carried  "over  the  same 
portion  of  the  line  of  railway,"  and  therefore  that 
they  have  not  violated  the  provisions  of  the  Act. 

The  coals  of  the  pursners  are  raised  at  the  Bell- 
field pit,  which  is  connected  by  a  siding  witn  the 
down  line,  along  which  the  traffic  to  Troon  is 
carried.  The  coals  of  the  Portland  Colliery  are 
raised  at  the  Wellington  pit,  which  is  on  the  other 
aide  of  the  railway.  The  point  at  which  they  are 
brought  by  a  siding  to  the  railway  is  about  400 
yards  nearer  Troon  than  the  Bellfield  siding,  but 
inasmuch  as  the  former  siding  joins  the  up  line 
they  must,  in  order  to  get  to  the  down  line,  be 
drawn  back  to  a  cross-over  which  is  a  few  yards 
further  from  Troon  than  the  Bellfield  siding.  In 
point  of  fact  the  coals  from  the  Wellington  pit 
were  invariably,  and  the  coals  from  the  Bellfield 
pit  were  usually  taken  to  a  place  on  the  further 
side  of  the  Harlford  station  where  the  trains  were 
marshalled,  and  after  this  was  done  they  were 
despatched  from  the  Hnrlford  station  to  Troon. 

The  Bellfield  pit  and  the  Wellington  pit  are 
both  situated  within  the  same  mile  from  Troon — 
that  is  to  say,  they  are  both  more  than  miles 
and  less  than       miles  from. that  place. 

The  defenders  contend  that  the  question  arising 
under  the  83rd  section  must  be  determined  by  re- 
ference to  the  point  at  which  the  traffic  actually 
reached  their  line.  They  maintain  that  their  con- 
tract was  to  carry  it  from  that  point  to  Troon, 
and  that  inasmuch  as  the  pursuers'  coals  reached 
the  railway  at  a  point  some  4U0  yards  further  from 
Troon  than  the  point  at  which  the  coals  from  the 
Wellington  pit  reached  the  railway,  they  were  not 
carried  "over  the  same  portion  of  the  line  of  rail- 
way. "  They  admit  that  as  matters  now  stand,  and 
as  they  stood  during  the  period  to  which  the  action 
relates,  the  Wellington  coal  conld  not  get  on  the 
down  line  without  being  drawn  back  to  the  cross- 
over which  I  have  mentioned.  They  further  admit 
that  in  fact  both  sets  of  traffic  were  usually  mar- 
shalled on  the  further  side  of  the  Hurlf  ord  Station, 
and  despatched  from  that  station.  But  they  say 
that  all  this  was  for  their  own  convenience  only, 
and  that  in  a  question  with  the  pursuers  and  the 
Portland  Colliery  the  coals  of  each  company  are 
to  be  held  as  having  been  carried  to  Troon  from 
the  point  at  which  they  respectively  reached  the 
railway. 

If  this  argument  be  sonnd  there  is  great  diffi- 
culty in  seeing  how  any  coal  company  could  bene- 
fit by  the  provision  of  the  Act.  It  is  hardly 
conceivable  that  any  two  pits  should  be  so  situated 
as  that  the  coals  raised  therefrom  should  reach  the 
railway  at  points  precisely  equidistant  from  the 
plaoeof  destination.  The  argument  impUes  that  in 
order  to  be  within  the  statute  the  traffic  must  be 
carried  over  exactly  the  same  portion  of  the  rail- 
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way,  and  the  defenders  did  not  hesitate  to  con- 
tend that  if  the  traffic  were  despatched  from 
different  parts  of  the  same  station  to  the  same 
destination  the  statute  wonld  not  applyi  I  oonnot 
adopt  an  argument  which  voald  deprive  the  sta- 
tnte  of  all  its  power,  and  which  is  supported 
neither  by  reason  nor  anthority. 

The  pursnera  nrged  that  the  traffic  in  question 
was  to  be  regarded  as  having  been  carried  between 
Hnrlford  Station  and  Troon,  and  therefore  that 
it  was  carried  over  the  same  portion  of  the  rail- 
way. It  is  true  that  it  was  not  received  at  Hurl- 
ford  Station.  As  I  have  said,  the  Wellington 
pit  ooal  was  invariably  despatched  from  that 
station,  and  though  In  some  cases  the  Bellfield 
ooal  was  carried  on  to  Troon  from  the  siding  at 
which  it  reached  the  railway,  it  was  usual  so  to 
marshal  it  that  it  was  despatched  from  Hnrlford 
Station.  Consequently  if  the  Wellington  coal  be 
oonsidered  as  despatched  from  Hnrlford  it  passed 
over  the  lame  distance  as  the  pursuers'  coal,  or  in 
some  cases  over  a  longer  distnnoe.  This  is  a 
reasonable  view,  for  it  cannot  be  doubted  that 
the  two  classes  of  ooal  were,  in  the  fair  sense  of 
the  phrase,  traffic  between  Hnrlford  and  Troon. 

There  is,  however,  another  argument  which  was 
advanced  by  the  pursuers,  which  in  my  opinion 
furnishes  a  safer  ground  of  judgment.  The  coal 
from  each  pit  reached  the  railway  within  the  same 
mile  from  Troon,  and  apart  from  any  favonr 
shown  to  the  one  over  the  other,  the  charge  for 
carriage  would  be  the  same.  For  the  defenders 
oharge  a  certain  rate  per  mile,  and  every  part  of 
a  mile  counts  as  a  mile.  The  88rd  section  of  the 
Bailway  Glauses  Act  is  intended  to  provide  for 
equality  of  oharge.  It  enacts  that  all  tolls  shall 
be  charged  equally  to  all  persons,  and  after  the 
same  rate  for  all  goods  of  the  same  description 
passing  over  the  same  portion  of  the  line.  As 
every  part  of  a  mile  may  be  charged  for  as  a  mile, 
I  think  that  I  may  hold  that  every  mile  and  every 
part  of  it  is,  within  the  meaning  of  the  section,  < 
one  and  the  same  portion  of  the  railway  whether 
the  traffic  passes  over  a  larger  or  smaller  part  of 
it.  In  short,  each  mile  is  to  be  considered  as  a  unit 
in  determining  the  portion  of  the  railway  over 
which  the  traffic  passes  just  as  it  is  considered  as 
a  nnit  in  fixing  the  chxrges  which  the  railway 
company  are  entitled  to  make.  Such  a  construc- 
tion, which  I  think  does  no  violence  to  the 
language  of  the  statute,  is  consistent  with  its 
purpose,  and  preserves  its  efficiency.  I  prefer  it 
to  that  maintained  by  the  defenders,  which  in 
my  opinion  wonli>  make  the  statute  a  dead  letter 
in  regard  to  traffic  of  the  kind  with  which  we  are 
here  concerned.  In  this  view,  both  classes  of 
coal  were  carried  over  the  same  portion  of  the 
railway,  and  therefore  the  complaint  of  the  pur- 
suers is  well  founded. 

LoBD  YouNa  and  the  Lobd  JuBTias-Ci<sBX  con- 
curred. 

LoBD  Lxi  was  absent 

The  Conrt  pronounced  the  following  inter- 
locutor : — 

"Find  in  fact  and  in  law  in  terms  of 
the  findings  of  the  Sheriff-Substitute  con- 
tained in  his  interlocutor  of  29th  June 
1887,  which  are  held  as  herein  repeated : 
Therefore  dismiss  the  appeal  and  affirm  the 
said  interlocutor  except  in  so  far  as  the  snm 


oonolnded  for  in  the  petition  and  decerned 
for  is  erroneously  stated  to  be  £190,  Oi.  Sd. 
instead  of  £178,  16s.  9d.,  and  to  that  extent 
and  effect  alter  the  said  interlocutor:  Of 
new  repel  the  defences  and  ordain  the  de- 
fenders to  make  payment  to  the  pursuers  of 
the  said  stun  of  £178,  16s.  9d.,  with  interest 
thereon  at  the  rate  of  five  per  cent,  per 
annum  from  the  1st  day  of  September  1886 
till  paid :  Find  the  punnen  entitled  to  ex- 
penses in  the  Inferior  Courts  afld  io  tbia 
Court. 

Counsel  for  the  Appellants— Balfour,  Q.C.— 
Onthrie.  Agents — John  Clerk  Brodie  t  Sons, 
W.8. 

Counsel  for  the  Bespondents— Asher,  Q.C.— 
Iiow.  Agents— Gordon,  Pringle,  Dallas,  k  Co., 
W.S. 


Tuesday,  February  26. 
FIBST    DIVISION. 

STEWART   t;.    KENNEDY. 
{Supra,  p.  338). 
Proettt — Petition  for   Leave  to  Appeal  to  the 
Bouts  of  Lordi.   ■ 

In  an  action  against  an  heir  of  entail  in 
possession,  the  pursuer  sought  to  haTe  it 
declared  that  the  defender  had  entered  into 
a  valid  contract  for  sale  of  the  estate,  and 
to  have  the  defender  ordained  to  implement 
that  contract.,  1'he  Conrt  nnanimonsly 
found  that  a  valid  contract  of  sale  bad 
been  entered  into  between  the  pursuer  and 
defender,  and  appointed  the  pnrsner  to 
lodge  in  process  a  draft  disposition  by  the 
defender  of  the  estate  in  favonr  of  the  pur- 
suer. Petition  for  leave  to  appeal  against 
these  judgments  to  the  House  of  Ijordi 
refuted  on  the  ground  that  further  questions 
of  importance  might  arise  between  the 
parties,  and  that  the  pursuer  had  an  interest 
to  have  the  case  finally  disposed  of  before 
appeal  was  taken. 

This  was  a  petition  by  Sir  Archibald  Douglas 
Stewart,  the  defender  in  the  above  case,  for 
leave  to  appeal  to  the  House  of  Lords  against  the 
interlocutor  of  Lord  Trayner  of  2l8t  December 
1888,  and  the  interlocutor  of  the  First  Division 
of  8th  February  1889. 

As  the  judgment  of  the  Conrt  had  been  nnani- 
mons,  and  as  the  conclusions  of  the  summons 
were  not  exhausted,  the  petition  was  presented 
in  terms  of  the  Act  48  Geo.  III.  cap.  151,  sec.  15. 

The  pursuer  in  the  action  had  lodged  the  draft 
disposition  in  accordance  with  the  interloootor  of 
8  th  February.  He  appeared  and  opposed  the 
petition. 

Argued  for  the  petitioner— The  Court  had 
decided  what  was  the  main  question  between  the 
parties,  and  the  petitioner  de-ired  leave  to  appeal 
against  that  decision.  Till  it  was  finally  settled 
that  there  was  a  valid  contract  entered  into 
between  the  parties,  it  would  be  premature  to 
compel  the  petitioner  to  implement  the  eontraot 
There  would  be  no  ground  for  an  appeal  in  the 
later  stages  of  the  case. 


Digitized  by 


Google 


gtenrt  T.  Kennedf,  1 
Feb.  2«,  ISSO.       .1 


The  Scottish  Law  Beporter.—  Fol.  XXVI. 


391 


Argned  for  tke  respondent — An  appeal  at  the 
present  stage  would  merely  caase  delay,  and  that 
might  be  moat  prejudicial  to  the  respondent. 
There  might  in  that  case  be  several  appeals  as 
there  were  Tariooa  matters  still  to  be  decided, 
abont  whioh  dispntes  might  arise  between  the 
parties. 

At  advising — 

XioBD  PassmxKT — The  case  in  which  this 
appltoatiou  has  been  presented  was  an  action  for 
•nforcement  of  a  contract  of  sale  contained  in 
miasire  letters — the  subject  being  the  estate  of 
Mnrtly — and  the  pursuer  concluded  for  specific 
implement,  and  alternatively  for  damages.  The 
defender  resisted  the  action  upon  two  grounds — 
the  flrnt  resting  npou  a  ooDstrnotion  of  the 
personal  contract  of  sale,  and  the  second  being 
that  it  was  not  a  case  in  which  specific  implement 
was  the  appropriate  remedy.  We  repelled  both 
pleas  and  appointed  the  pursuer  to  lodge  in  pro- 
cess, within  14  days,  the  draft  of  a  disposition  by 
the  defender  of  the  estate  of  Mnrtly  and  others 
in  favoar  of  the  pursuer,  in  fulfilment  of  the 
contract  of  gale  constituted  by  the  missives  of 
sale,  dated  I9th  and  20th  September  1886, 
founded  on  by  the  pursuer. 

The  disposition  so  appointed  to  be  prepared 
has  been  lodged  and  accordingly  the  case  is  now 
in.  such  a  position  that  the  draft  disposition  may 
be  adjusted.  But  there  is  a  great  deal  to  follow 
upwn  that,  because  when  the  deed  has  been 
granted  and  executed,  it  will  be  necessary  to 
apply  to  the  Court  to  have  the  sale  confirmed 
nnder  the  Entail  Amendment  Act  of  1868. 
There  may  then  arise  questions  of  very  great  im- 
portance, particularly  as  regards  the  manner  in 
whioh  the  compensation  to  the  next  heir  will  fall 
to  be  adjusted,  and  its  amount.  There  is  there- 
fore a  good  deal  to  be  done  before  specific  im- 
plement can  be  carried  into  effect. 

In  a  question  of  this  kind  the  Court  is  bound 
to  consider  the  interests  of  both  parties,  and  in 
the  exercise  of  their  discretion  to  say  where  the 
balance  lies.  It  has  been  suggested  that  the 
whole  merits  of  the  case  are  substantially 
exhausted,  but  I  can  hardly  assent  to  that.  No 
doubt  the  case  has  been  finally  decided  up  to  this 
point  that  the  defender  is  bound  by  the  missives 
to  give  specific  implement  of  the  contract  therein 
contained.  But  tliere  may  be  an  appeal  hereafter 
to  tbe  House  of  Lords  in  regard  to  other 
questions,  and  accordingly  we  must  take  into 
consideration  the  disadvantage  to  both  parties  if 
there  should  be  more  than  one  appeal.  Mr 
Asher  says  that  there  is  no  ground  for  an  appeal 
at  a  later  stage.  I  cannot  agree  to  that.  There 
may  be  a  very  fair  ground  for  appeal  in  the 
future,  and,  besides,  the  pursuer  is  quite  entitled 
to  suggest  in  a  case  like  this  that  an  appeal  may 
be  taken  with  the  object  of  delay.  There  is 
therefore  no  protection  or  assurance  against  the 
proepect  of  there  being  three  appeals.  That  is 
•  very  serious  consideration. 

The  alternative  of  granting  or  refusing  leave 
to  appeal  generally  depends  on  a  variety  of  con- 
Biderations  affecting  the  case  in  point.  It 
has  been  a  common  thing  to  present  an  applica- 
tioD  for  leave  to  appeal  against  a  judgment 
•nstuning  a  plea  of  relevancy — the  object  being 
to  avoid  Uie  expense  whioh  would  have  attended 
an  inqniry  by  proof  or  by  jury  trial  if  it  should 


be  held  by  the  House  of  Lords  that  there  was  no 
relevant  case.  We  have  not  seen  many  of  these 
coses  lately,  but  I  can  recall  two  of  them  in 
which  petitions  for  leave  to  appeal  to  the  House 
of  Lords  was  refused,  and  in  both  there  was 
ultimately  a  verdict  for  the  defender.  That 
seems  to  be  a  very  good  practical  justification  of 
the  refusal  of  the  application.  I  do  not  say  that 
they  are  precisely  applicable,  but  I  cannot  help 
thinking  that  the  likelihood  of  there  being  more 
than  one  appeal  is  a  sufficient  reason  for  refusing 
this  petition. 

LoBD  AoAM-* There  is  a  good  deal  of  conten- 
tious matter  still  to  be  disposed  of  in  this  case. 
Your  Lordship  has  said  that  there  may  quite  well 
be  a  bona  fide  appeal  at  a  future  stage,  and  there 
was  the  case  of  General  Macdonald  in  the 
Dunalastair  &iieuiai\—M'Donald»  v.  Jd'Dtnald, 
March  12,  1880,  7  B.  (H.  of  L.)  41— whioh  was 
appealed  to  the  House  of  Lords  on  the  very 
question  of  the  amount  of  compensation  to  be 
paid  to  tbe  next  heir.  I  do  not  think  it  is  at  all 
desirable  that  there  should  be  a  possibility  of  two 
appeals— and  I  think  the  respondent  has  a  legiti- 
mate interest  that  the  case  should  be  disposed  of 
here  before  an  appeal  is  taken.  I  accordingly 
concur  with  your  Lordship. 

LoBD  Leb  concurred. 

Loan  Mimit  and  Loud  SRiiin)  were  absent. 

The  Court  refused  the  petition. 

Counsel   for   the    Petitioner — ^Asher,   Q.O. — 
Dundas.     Agents — Dundas  k  Wilson,  C.S. 
.  Counsel  for  the  Bespondent — ^D.-F.  Mackin- 
tosh— 0.  S.  Dickson.     Agents — Tods,  Murray,  &, 
Jamieson,  W.S. 


Tuetday,  February  26. 


SECOND    DIVISION. 

CHETNE  AND  STUART  V.  IRVING  8HITH 
AND  OTHERS. 

8uece**U>n — Vetting  Subject  to  Defeeuance. 

A  testator  left  his  whole  personal  means 
and  estate  to  trustees  to  be  held  in  trust  for 
the  equal  use  and  behoof  of  all  his  children, 
and  tbe  respective  heirs  of  their  bodies,  and 
failing  any  of  his  said  children  without  lawful 
issue  to  the  survivors  and  survivor  of  them 
and  their  lawful  issue,  share  aud  share  alike, 
"subject  always  to  the  uses,  control,  and 
disposal  hereinafter  directed,  and  declaring 
that  the  said  shares  shall  not  become  vested 
interests  in  my  children  respectively  until 
their  respective  majorities  or  mE^rriages." 
The  children  upon  reaching  25  were  to 
beeome  trustees,  and  upon  the  youngest 
child  reaching  21  the  trustees  other  than  his 
children  were  to  cease  to  act.  There  was 
power  given  to  the  trustees  in  certain  cases, 
none  of  which  occurred,  to  restrict  the  rights 
of  daughters  to  a  liferent,  and  to  settle  the 
fee  of  their  shares  of  capital  upon  their 
children.     At  the  close  of  the  deed  it  was 
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provided  that "  failing  all  my  children  and 
their  lawful  issne  after  the  decease  of  my 
8aid  beloved  wife,  my  said  trustees  shall  pay 
and  deliver  over  the  whole  of  my  said  estate 
...  to  my  nearest  heirs,  executors,  or  as- 
signees. "    The  testator  died  predeceased  by 
his  wife  and  all  bis  sons,  and  survived  by  his 
daughters,  all  of  whom  were  over  25  at  his 
death.      One  was  then  married  but  had  no 
children;    the   others  all    died  unmarried. 
The  daughters  dealt  with  the  estate  as  having 
vested  in  them  equally,  and  left  settlements. 
Hdd  that  the  estate  vested  in  each  daughter 
as    she    respectively    married    or    attained 
majority,  subject  to  defeasance  in  certain 
oases ;    that    the    provision    in    favour    of 
"nearest  heirs "  applied  only  to  the  case  of 
children  "failing"  before  vesting ;  and  that 
the  settlements  of  the  daughters  must  receive 
effect 
Alexander  Faloonar  of  Falconhall  died  on  lOtb 
December  1847,  predeceased  by  his  wife  and  all 
his  sons  unmarried,   and  snrvived  by  his  five 
danghters,  who  were  all  then  above  25  years  of 
age.      Of  these   Mrs  Jessy  Pigon   Faloonar   or 
Oraigie  had  married  before  her  father's  death, 
and  never  had  children,  and  the  other  four  were 
never  married.     He  executed  a  trust-disposition 
and  settlement,  dated  15th  May  1820,  by  which 
he  left  his  whole  estate    to    trustees.      These 
trustees    were    four    persons    named    and    his 
children,  who  were  to  become  trustees  as  they 
respectively  reached  25  years  of  age,  but  upon 
the  youngest  of  his  children  attaining  the  age  of 
21  the  five  trustees,  who  were  not  of  his  family, 
were  to  cease  to  act  unless  nnanimonsly  requested 
by  his  family  to  continue  in  office. 

The  purposes  of  the  trust  were,  firtl,  payment 
of  the  truster's  debts,  funeral  expenses,  legacies, 
and  {expenses  of  trust  management ;  ueondly, 
payment  of  certain  specific  legacies ;  Oiirdly,  de- 
livery of  certain  ornaments  to  his  wife,  and  that 
she  should  have  the  ose  for  her  life  of  the 
"household  furniture,  silver  plate,  goods  and 
plenishing,  together  with  such  parts  of  my  wines 
and  liquors,  carriages,  horses  and  cattle  as  she 
may  wish  to  have  for  the  use  of  herself  and  our 
children  living  in  family  with  her  .  .  ,  and  after 
her  death  (my  trustees)  shall  deliver  over  the 
same  to  those  of  my  children  who  shall  continue 
to  live  in  family  together,  to  be  possessed  and 
enjoyed  by  them  so  long  as  any  two  or  more  of 
them  shall  continue  so  to  live  after  majority,  bnt 
no  louger. "  The/ourtA  purpose  provided  for  his 
heritable  estate,  mcluding  Falconhall,  going  to 
his  sons  according  to  seniority,  bnt  in  case  of  the 
failure  of  all  his  sons  and  their  lawfnl  issne,  the 
trustees  were  to  "  convert  the  same  and  whole 
proceeds  thereof  into  part  of  my  moveable  and 
personal  means  and  estate,  to  be  invested  and 
divided  among  my  daughters  and  others  in  man- 
ner hereinafter  directed." 

The  fifth  purpose  gave  the  classes  of  invest- 
ments preferred  by  the  truster,  and  provided 
that  the  "investments  shall  form  an  accumu- 
lating fund  or  capital  to  be  added  to  my  means 
and  estate,  and  to  be  disposed  of  as  hereinafter 
directed." 

The  tixOi  purpose  was  in  these  terms — "The 
whole  free  amonnt  and  residue  of  my  said  per- 
sonal means,  estate,  and  effects,  and  debts,  real 
as  well  as  personal,  together  with  the  free  annual 


proceeds  and  income  of  my  real  estate,  vntil  the 
majority  of  my  eldest  son  or  other  person  entitled 
to  sncoeed  thereto,  but  always  after  dednction  as 
above  specified,  and  also  all  increase  and  accumn- 
lation  of  my  said  means  and  estate,  to  be  made 
as  above  directed,  shall  be  held  by  my  said 
trustees  in  trust  for  the  equal  use  and  behoof  of 
all  of  my  sons  above  named,  and  of  all  my 
daughters,  Margaret  Jane,  Caroline,  Louisa 
Maria,  Jesse  Figou,  and  Charlotte  Octavia,  and 
of  any  other  chUd  or  children,  whether  sons  or 
danghters,  to  be  born  to  me  in  my  lifetime  or  in 
due  time  afterwards,  who  shall  survive  me,  and 
the  respective  'heirs  of  their  bodies,  and,  failing 
any  of  my  said  children  without  lawfnl  issue,  of 
the  survivors  and  survivor  of  them  and  their  law- 
ful issue  respectively ;  to  whom  I  hereby  give  and 
bequeath  the  same  in  equal  portions,  and  share 
and  share  alike,  the  lawful  issue  of  each  child 
respectively  having  collectively  right  to  their 
parent's  share;  bnt'subjeot  always  to  the  nses, 
control,  and  disposal  hereinafter  directed,  and 
declaring  that  the  said  shares  shall  not  become 
vested  interests  in  my  children  respectively  until 
their  respective  majorities  or  marriages." 

In  the  seventh  purpose  the  truster  expressed 
bis  earnest  wish  that  his  wife  and  his  children 
should  continue  to  live  together  in  family  as 
long  as  possible,  until  the  marriage  of  his 
daughters  or  the  prospects  of  his  sons  made  that 
impossible,  and  he  directed  his  trustees  to  pay 
£1600  a-year  for  the  maintenance  of  the  family, 
with  power  to  make  temporary  additions  if  found 
necessary. 

By  the  eighth  purpose  power  was  given  to  pay 
to  any  of  the  sons  separately  his  share  of  the  fore- 
said annual  revenue  of  £1600,  or  if  thought  ad- 
visable, to  advance  and  pay  to  him,  if  21,  "  one- 
half  of  his  share  of  the  capital  of  my  means  and 
estate,"  or  even  "the  whole  of  his  said  shar«" 
upon  his  reaching  the  age  of  2S, 

By  the  ninth  purpose  it  was  provided  that  "in 
like  manner,  in  the  event  of  the  marriage  of  any  of 
my  daughters,  vrith  the  approbation  and  sanction 
of  their  relations,  and  of  my  trustees  and  executors 
(without  which  I  hope  they  will  never  enter  into 
the  conjugal  state),  I  hereby  direct  and  appoint 
that  my  trustees  shall  make  payment  to  her 
separately,  by  the  equal  moieties  and  at  the  terms 
above  written,  of  her  equal  share  of  the  said 
yearly  revenue  during  all  the  years  and  days  of 
her  natural  life  after  her  marriage,  for  her  sole 
and  exclusive  use  and  benefit,  excluding  the  ju* 
marili  and  all  the  other  rights,  legal  and  con- 
ventional, of  her  husband.  .  .  .  Should,  there- 
fore, my  said  trustees  be  either  nnanimoualy 
of  opinion  one  year  after  her  marriage  or  then 
decide  by  the  aforesaid  majority  of  voices  or 
votes  that  it  would  be  suitable,  proper,  and  ad- 
visable to  remove  the  above  restriotion  in  regard 
to  the  jut  mariti ;  and  further  that  it  would  be 
proper  to  advance  to  her  or  her  husband  in  her 
name  and  behalf,  any  part  as  far  aa  a  moiety  of 
her  share  of  the  capital  of  my  said  means  and 
estate,  they  are  hereby  empowered  and  directed 
to  make  such  advance  accordingly,  the  lawfol 
interest  of  any  such  partial  advance  being  ever 
after  deducted  from  her  share  of  the  foresaid 
yearly  revenue:  And  I  further  authorise  and 
empower  my  said  trustees,  with  the  oonoorrenee 
and  approbation  of  my  said  daughter,  to  enable 
her  by  their  consent,  or  after  the  expiration  of 
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interest,  and  no  deatination-OTer,  there  is  nothing 
to  exclude  or  to  postpone  vesting,  except  the 
declaration  that  it  shall  not  take  place  till 
majority  or  marriage.  And  it  makes  no  differ- 
ence that  the  gift  is  subject  to  restrictions  or 
qoalifioationB,  if  these  are  to  take  effect  only  on 
events  which  may  or  may  not  occur,  and  if  these 
events  may  be  sufficiently  provided  for  by  a 
partial  defeasance  of  a  right  already  vested 
without  keeping  the  entire  right  open  and 
oontingent." 

The  claimants  Mrs  Irving  Smith  and  others 
reclaimed,  and  argued — The  Lord  Ordinary  had 
only  looked  at  clause  6  because  the  events  contem- 
plated bythe  succeeding  clauses  had  not  happened, 
but  the  whole  deed  must  be  read  to  see  what  was 
the  intention  of  the  testator.  His  great  desire 
was  that  his  children  should  continue  to  live  in 
family  together  as  long  as  possible  and  be 
supported  by  the  liferent  of  his  estate.  Olause  6 
did  not  govern  the  succession.  It  was  only  a 
direction  to  the  trustees  to  hold  for  certain 
persons'  equal  use  and  behoof,  and  "subject 
always  to  the  uses,  controls,  and  disposal  herein- 
after directed."  It  did  not  dispose  of  the  fee. 
That  was  done  by  olause  12.  The  declaration  as 
to  vesting  In  clause  6  was  negative  merely  and 
the  other  side  had  no  right  to  construe  it  into  a 
positive  declaration.  The  directions  to  the 
trdstees  about  advances,  and  especially  the 
directions  in  clause  10  not  to  advance  her  share 
of  the  capital  to  any  daughter  who  married 
without  their  consent  and  approbation,  were 
meaningless  if  each  child  upon  attaining  majority 
or  marrying  obtained  a  vested  interest  in  a  share 
of  the  capital.  It  was  clause  12  which  must  be 
looked  to  as  regulating  the  succession.  The  clause 
most  be  held  as  extending  down  to  the  second 
word  ' '  assignees. "  It  exhaustively  dealt  with  all 
the  three  oases  that  might  arise,  viz. — (1)  Death 
of  children  leaving  issue  (which  had  not  oo- 
ooxred) ;  (2)  death  of  children  without  leaving 
issue  (a)  during  the  lifetime  of  the  mother  (which 
had  not  occurred)  and  (J)  after  the  death  of  the 
mother  (which  had  occurred).  In  the  case  which 
had  occurred  it  was  expressly  provided  that  "  my 
said  trustees  shall  pay  and  deliver  over  the  whole 
of  mvsaiJestate  .  .  .  to  my  said  nearest  heirs,  exe- 
cutors, or  assignees. "  The  other  side  and  the  Lord 
Ordinary  only  got  over  this  provision  by  arbitrarily 
reading  into  the  clause  in  two  places  after  the 
words  "failure  [and  failing]  of  all  my  children 
and  their  lawful  issue"  the  words  "before 
majority  or  marriage."  The  daughters  had  only 
a  liferent.  There  had  been  no  vesting  of  any- 
thing, for  no  advances  had  been  made.  Such 
advances  oojild  only  have  been  made  in  case  of 
marriages  and  the  only  married  daughter  had 
been  married  before  her  father's  death.  The 
nltetior  destination  to  the  "nearest  heirs  "as  a 
class  must  therefore  receive  effect.  That  class 
was  to  be  ascertained  at  the  death  of  the  last 
liferentrix— flaiton«'«  Truiteei  v.  Murphy,  &e., 
December  16,  1881,  9  R.  269;  Murray.  &e.  v. 
OregmTi't  Truttees,  January  21,  1887,  14  K.  368. 
Even  if  clause  6  conferred  the  fee  there  was 
divestiture  by  the  terms  of  clause  12.  Lindmy't 
case  relied  upon  by  the  other  side  was  not  in 
point,  but  was  in  marked  contrast.  There  the 
Court  were  anxious  not  to  decide  so  as  to  infer 
repugnancy  in  the  deed  in  question.  Here  there 
was  no  such  danger. 


Argued  for  respondents — The  Lord  Ordinary's 
interlocutor  was  right.  Clause  6  was  the  ruling 
clause  of  the  deed,  and  as  all  the  daughters  had 
attained  majority  and  had  died  without  baving 
issue,  it  was  the  only  clause  that  needed  to  be 
considered.  All  the  subsequent  clauses  were 
framed  to  meet  contingencies  which  had  not 
arisen.  Olause  12  dealt  with  the  possibility  of 
the  trustees  having  made  partial  advances  to 
children  who  had  died  leaving  issue.  It  con- 
cluded at  the  words  "until  paid."  The  words 
which  followed  were  general  instructions  to  meet 
the  possibility  of  there  having  been  no  vesting 
by  reason  of  all  the  children  having  died  before 
majority  or  marriage,  and  that  in  the  two  cases 
of  having  predeceased  and  of  having  survived 
their  mother.  This  was  a  simple  case  of  pro- 
tected succession  in  the  interests  of  grand- 
children. Clause  6  plainly  conferred  a  fee  upon 
the  children  on  their  attaining  majority  or 
marrying  subject  to  defeasance  in  certain  circum- 
stances. Controlling  words  such  as  those  here 
did  not  reduce  a  fee  to  a  liferent.  Unless  she 
had  a  veHted  interest  the  provisions  in  clause  10 
restricting  the  rights  of  a  daughter  marrying  with 
the  trustee's  consent  to  a  liferent  were  un- 
necessary—Oiftjon's  Trustees  v.  Boss,  July  12, 
1877,  4  R.  1038 ;  amith  v.  Chambers'  Trustees, 
November  9,  1877,  5  R.  97,  and  April  1.5,  1878, 
5  R.  (H.  of  L.)  151  ;  Lindsay's  Trustees  v. 
Lindsay,  &e.,  December  14,  1880,  8  R.  281; 
Popham's  Trustees  v.  Parker's  Executors,  May 
24,  1883-,  10  R.  888  ;  Bradford  v.  YouTig,  July 
19,  1884,  11  R.  1185;  Peacodc's  Trustees  v. 
Peacoek,  March  20,  1885,  12  R.  878. 

At  advising — 

LoBD  JtrsnoK-CLSBE — The  late  Mr  Alexander 
Falconer  of  Falconhall  executed  a  trust-disposi- 
tion and  settlement  in  1820,  by  which  be  left  his 
whole  estate  to  trustees.  The  trustees  were  to  be 
four  persons  named  in  the  deed,  and  his  children 
who  might  survive  him  when  each  of  them  should 
attain  the  age  of  twenty-five  years. 

It  was  directed  that  on  his  youngest  surviving 
child  attaining  twenty-one  years  of  age  the  four 
named  trustees  were  to  eease  to  hold  office  unless 
thefamilyshould  unanimously  request  themtocon- 
tiuuetoact.  Hisestateof  Falconhallwasdireotedto 
be  conveyed  to  his  eldest  son  or  his  heirs,  whom 
failing  to  bis  next  son  or  his  heirs,  and  so  on ,  but  he 
directed  that  if  they  all  failed  the  whole  heritable 
property  was  to  be  sold,  and  the  proceeds  to  be 
"invested  and  divided  among  my  daughters  and 
others  in  manner  hereinafter  directed." 

By  the  fifth  purpose,  after  giving  directions  as 
to  the  class  of  investments  in  which  his  means 
should  be  placed,  he  directed  that  the  invest- 
ments should  "form  an  accumulating  fund  or 
capital." 

By  the  sixth  purpose  he  directed  that  "  the 
whole  free  amount  and  residue,  "and  "  nllinorease 
and  accumulation,"  be  held  "for  the  eqaal  use 
and  behoof  of"  all  his  sons  and  daughters  and  the 
respective  heirs  of  their  bodies,  and  of  the  sur- 
vivors of  those  dying  without  issue.  The  lawful 
issue  of  each  child  was  to  have  collective  right  to 
its  "parent's  share,"  and  it  was  declared  that  the 
shares  "shall  not  become  vested  interests  in  my 
children  respectively  until  their  respective  majori- 
ties or  marriage. " 

By  the  seventh  purpose  the  testator  expressed 
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his  strong  desire  that  his  children  shonld  liye  in 
family,  nnless  in  the  case  of  marriage  or  the  ad- 
vancement of  his  sons  in  life,  and  provision  was 
made  for  his  widow  maintaining  herself  and  chil- 
dren in  family. 

By  the  eighth  parpose  power  was  given  to  the 
trustees  to  advance  to  any  son  one-half  or  the 
whole  of  "his  share  of  the  capital." 

By  the  ninth  purpose  the  trustees  were  to  pay  to 
anydanghterwho  married  with  the  approval  of  the 
family  and  the  trustees,  her  equal  share  of  the 
revenue  during  her  life,  excluding  the  husband's 
iu»  ma/riti  and  other  rights,  and  her  "share of  the 
capital" was  declared  not  to  be  "assignable  either 
by  law  or  by  her  act  and  deed  in  favour  of  her 
husband,"  but  the  trustees  were  empowered  to 
remove  the  restriction  as  to  the  jm  mariti  one 
year  after  marriage,  and  to  advance  ' '  any  part  as 
far  as  a  moiety"  of  "her  share  of  the  capital"  to 
.her  or  her  husband,  and  farther  to  ' '  enable"  the 
daughter  after  five  years  of  married  life"  to 
settle  and  destine  her  full  share  of  the  capital" 
upon  herself  and  her  husband,  and  tbe  issue  of 
the  marriage.  On  tbe  other  hand,  if  the  trustees 
do  not  approve  of  some  such  destination,  her 
share  was  to  be  provided  and  secured  to  the  issue 
of  the  marriage. 

By  the  tenth  purpose  if  any  daughter  married 
without  the  consent  and  approbation  of  the  trus- 
tees, no  payment  of  capital  was  to  be  made  to  her, 
but  the  trustees  were  to  retain  it  in  trust  for  her 
issue. 

By  the  eleventh  purpose  the  trustees  were  em- 
powered to  make  special  payments  for  minor 
children  for  their  education  and  setting  out  in 
life,  but  these  payments  it  was  declared  "shall 
not  be  imputed  against  them  as  any  part  of  their 
shares  of  my  means  and  estate." 

Lastly,  by  the  twelfth  purpose,  the  lawful 
issue  of  children  dying  were  to  have  share  and 
share  alike,  "  whatever  part  of  their  share  of  the 
capital  "as  shall  "not  have  been  advanced  and 
paid  "  before  their  decease. 

There  follows  a  provision  for  the  event,  which 
did  not  occur,  of  the  failure  of  all  his  children 
and  their  issue.  Mr  Falconar  died  survived  by 
one  married  daughter,  Mrs  Oraigie,  who  had  no 
issue,  and  four  unmarried  daughters,  Margaret, 
Caroline,  Louisa,  and  Oharlotte.  None  of  these 
four  ladies  afterwards  married.  The  five  sisters 
and  Mr  Graigie  mutually  arranged  what  should 
be  done  with  the  estate  of  the  father  during  their 
joint  lives,  and  various  deeds  were  granted  which 
it  is  unnecessary  to  particularise.  Mr  Craigie, 
Oaroline,  Louisa,  and  Oharlotte  all  died  before 
1873,  and  on  19th  November  1873  Mrs  Craigie 
and  Margaret  executed  a  trust-disposition  and 
settlement  by  which  the  real  raisers  were  ap- 
pointed their  trustees,  and  received  a  general 
oonveyanee  of  their  means  and  estate  for  certain 
trust  purposes.  Certain  codicils  were  afterwards 
added.  The  whole  means  and  estate  of  these 
ladies  were  derived  from  the  estate  of  their 
father  Alexander  Falconar. 

The  real  raisers  maintain  that  under  the  trust- 
disposition  and  settlement  of  Alexander  Falconar 
Mrs  Craigie  and  Margaret  had  a  vested  interest 
in  the  estate  of  their  father,  and  were  entitled  to 
test  upon  it.  The  claimants,  Mrs  Irving  Smith 
and  others,  maintain  that  as  nearest  of  kin  of 
Alexander  Falconar  they  are  entitled  to  the  estate, 
his  lawful  children  and  their  issue  having  failed. 


The  Lord  Ordinary  has  found  that  the  interests 
of  children  surviving  Alexander  Falconar  vested 
in  them  by  sorvivance,  and  has  ranked  and  pre- 
ferred the  real  raisers  to  the  fund  in  medio.  I 
am  of  opinion  that  the  interlocutor  is  right.  The 
provisions  of  Alexander's  deed,  the  material 
parts  of  which  I  have  quoted,  are,  speaking 
generally,  all  framed  with  one  object,  to  secure 
to  his  children  and  their  issue  shares  of  his  means 
and  estate,  which  is  to  be  "  divided "  among 
them.  What  is  provided  for  each  is  spoken  of 
throughout  as  his  or  her  "share  of  tbe  capital 
of  my  means  and  estate,"  words  in  themselves 
exclusive  of  the  idea  of  an  intention  to  limit  to 
a  liferent,  and  to  exclude  the  power  of  disposal 
by  mortis  eauia  deed,  which  would  be  the  effect  of 
the  contention  of  the  claimants  Mrs  Irving  Smith 
and  others.  The  great  object  which  the  testator 
had  before  him  throughout  was  that  the  members 
of  his  family  should  as  far  as  possible  in  their 
future  life '  act  together,  and  by  mutual  advice 
and  family  concord  contribute  to  the  happiness 
and  success  of  each  member.  And  all  the  pro- 
visions which  can  be  called  restrictive  are  plainly 
not  for  tbe  purpose  of  restricting  the  right  of  any 
child,  but  rather  to  protect  it  in  certain  events 
from  evil  consequences  which  might  follow  from 
others  coming  into  the  family  by  marriage,  and 
obtaining  powers  over  the  child's  share  which 
might  be  detrimental  to  the  best  interests  of  the 
child  or  its  issue.  Kow,  the  deed  is  framed  upon 
the  footing  that  it  gives  a  vested  interest  to 
children  in  their  shares,  and  the  only  restriction 
which  is  put  upon  vesting  is  that  "tbe  said 
share  shall  not  become  vested  interests  in  my 
children  until  their  respective  majorities  or  mar- 
riages," that  is,  whichever  event  should  first 
occur. 

It  is  no  doubt  true  that  the  tmstees  under  the 
deed  are  to  have  power,  in  certaiu  events,  to 
settle  a  daughter's  share  on  her  children.  But 
the  existence  of  such  a  power  does  not  deprive 
her  of  what  has  vested  in  her.  Its  virtue 
depends  upon  the  event,  in  which  alone  defeas- 
ance of  her  right  in  what  has  vested  in  her  is 
possible.  The  occurrence  of  that  event  may  take 
away  her  right,  but  the  contingency  that  the 
event  may  occur  cannot  effect  it.  There  is  no 
direction  in  the  deed  for  the  disposal  of  unmarried 
daughters'  shares,  or  shares  of  daughters  who 
may  be  married  before  the  testator's  death.  In 
their  case  nothing  can  be  found  in  the'deed  quali- 
fying in  any  way  those  words  in  it,  which  ore  to 
the  effect  that  their  shares  become  vested  inte- 
rests in  them  at  their  marriage  or  majority.  To 
them  the  directions  of  the  deed  to  meet  eases 
which  may  arise  have  no  application.  Their 
right  is  without  any  restriction. 

This  would  appear  to  be  the  true  reading  of 
the  will  of  the  testator,  and  I  see  nothing  in  such 
a  reading  inconsistent  with  the  principles  of  our 
law  in  regard  to  vesting,  and  should  have  been 
prepared  so  to  decide  upon  the  case  itself.  But 
I  do  not  think  that  the  question  is  an  open  one. 
There  have  been  numerous  cases  which  seem  to 
bear  out  the  view  of  tbe  Lord  Ordinary,  and  the 
decision  in  that  of  Ldndtay  v.  LindKtff't  Truttett 
in  particular  seems  to  be  so  directly  in  point  as 
to  constitute  a  binding  authority. 

It  only  remains  to  notice  the  contention  of  the 
claimants  Mrs  Irving  Smith  and  others,  based 
upon  the  last  direction  as  to  destination  in  the 
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deed.  These  claimants  desire  to  read  tUs  last 
olanse  as  forming  part  of  the  12th  clause,  and  to 
be  read  along  with  it.  I  cannot  bo  read  it,  I 
hold  that  the  12th  clansa  ends  at  the  words 
<'  until  padd,"and  that  what  follows  is  a  new  and 
separate  clause  altogether,  framed  to  meet  the 
case  of  the  whole  other  and  minor  pnrposes  of 
the  deed  having  failed  by  there  being  no  chil- 
dren or  issue  of  children  in  whom  the  estate  of 
the  testator  could  vest  after  his  death.  In  that 
event  he  gifts  one-half  of  his  whole  property  to 
his  widow  absolutely,  and  jtfter  her  death  all 
that  he  has  is  to  go  to  his  nearest  heirs,  execu- 
tors, or  assignees.  But  the  failure  whiob  is  the 
condition  of  this  provision  is  the  failure  of  "all 
my  lawful  children  and  their  issue."  What  is 
failure  in  that  connection?  I  take  it  to  be 
faUure  before  the  time  for  the  vesting  in  them  of 
shared  and  that  is  expressly  declared  to  be  the 
occurrence  of  majority  or  marriage.  There  has 
aot  been  such  failure  here,  and  therefore  the  event 
on  the  occurrence  of  which  alone  this  last  clause 
was  to  operate  not  having  happened,  the  clause 
itself  does  not  come  into  operation. 

On  these  grounds  I  would  move  your  Lord- 
ships to  adhere  to  the  interlocutor  of  the  Lord 
Ordinary. 

Ijobd  Youno,  Lobs  Buthebvuiu)  Clabk,  and 
IjObd  Lzb  concurred. 

Counsel  for  the  Heal  Kaisers  (Bespondents) — 
Gbeyne — H.  Johnston.  Agents — Mackenzie  & 
Kermack,  W.S. 

Counsel  for  the  Claimants  (Beolaimers)  — 
Balfour,  Q.O. — TJre.  Agents — Melville  4  Linde- 
say,  W.S. 


Wednadajf,  February  27. 

FIRST    DIVISION. 

[Sheriff  of  Inverness,  Nairn, 
and  Elgin. 

LORD  MACDONALD  V.  CAMPBELL. 

Landlord  and  Tenant — Condition  in  Landlord'» 
Favour — Tenant  not  to  Sell  or  Retail  Spirits 
upon  the  Premitet  without  Consent — Betocation 
of  Consent. 

A  building  lease  contained  a  clause  pro- 
hibiting the  tenant,  inter  alia,  from  selling 
or  retaUing  "spirits  upon  the  premises  with- 
out the  express  consent  of  the  proprietor,  or 
his  factor  for  the  time  being, "the proprietor, 
"or  the  factor  for  the  time,  being  the  sole 
judges  of  all  such  matters."  The  tenant 
erected  buildings  and  carried  on  business  as 
a  general  merchant  Thereafter,  with  the 
factor's  consent,  he  obtained  a  grocer's 
licence  to  sell  malt  liquors  on  the  premises. 
For  the  purposes  of  his  whisky  trade  he 
erected  at  the  end  of  his  house  a  store-shed 
of  the  value  of  about  £60,  and  he  was 
allowed,  without  opposition  on  the  part  of 
the  landlord,  to  obtain  for  seven  years  a 
renewal  of  his  licence.  In  consequence  of 
irregularities  in  the  conduct  of  the  spirit 
bnsinesa  the  landlord  sought  to  put  in 
force  the  prohibition  in  the  lease. 
Held  that  the  consent  which  had  been 


given  was  limited  in  its  nature  ;  that  nothing 
had  followed  thereon  which  gave  to  that  con- 
sent a  permanent  character ;  that  it  was 
revocable  on  cause  shown ;  and  that  the  evi- 
dence showed  sufficient  justification  of  its 
withdrawal. 

Opinion  {per  the  Lord  President  and  Lord 
Lee)  that  the  consent  could  not  have  been 
withdrawn  capriciously,  or  from  enmity,  or 
within  the  year  in  which  it  was  granted. 

Opinion  {per  Lord  Adam)  that  as,  by  the 

terms  of  his  lease,  the  landlord,  or  his  factor, 

was  the  sole  judge,  it  was  not  essential,  in 

withdrawing  a  consent,  to  assign  a  reason 

therefor. 

The  Bight  Honourable  Bonald  Archibald  Lord 

Macdonald,  Armadale,  Isle  nf  Skye,  raised  an 

action  in  the  Sheriff  Court  of  Inverness  against 

Samuel  Campbell,  merchant,  Broadford,   Inver- 

nesahire,  to  have  the  defender  interdicted  from- 

selling  or  retailing  spirits  in  the  shop,  store,  or 

other  premises  occupied  by  him  at  Broadford. 

In  the  proof  allowed  by  the  Sheriff-Substitute 
the  following  facts  were  established — By  building 
lease,  dated  2nd  October  1875  and  2nd  March 
1876,  entered  into  between  the  pursuer  and 
defender,  the  pursuer  let  to  the  defender,  and 
his  heirs  and  assignees,  for  ninety-nine  years 
from  and  after  Whitsunday  1876,  a  piece  of 
ground  at  Broadford  measuring  2186  square  yards 
or  thereby,  with  the  dwelling-house  erected  or  to 
be  erected  thereon.  By  the  lease  it  was  ex- 
pressly provided  and  declared  that  the  defender 
or  his  foresaids  ' '  shall  not  sell  or  retail  Bpirits 
upon  the  premises  without  the  express  consent  of 
the  proprietor,  or  his  factor  for  the  time  being, 
the  said  Lord  Macdonald,  or  the  heirs  of  entail 
in  possession  of  the  said  lands  and  estate,  or  the 
factor  for  the  time,  being  the  sole  judge  of  all 
such  matters. "  In  the  premises  erected  on  the 
ground  the  defender  carried  on  business  as  a 
fish-curer,  meal  merchant,  and  general  dealer. 
In  September  1876  he  applied  for  a  grocer's 
licence,  after  receiving  the  consent  of  the  then 
factor,  Mr  Macdonald  of  Tormore,  who,  at  the 
request  of  the  defender,  addressed  the  following 
circular  letter  to  the  licensing  Justices  in  support 
of  the  application: — "My  dear  Sir,— As  it  is 
likely  you  will  be  one  of  the  acting  J.P.'s  the  day 
the  Court  is  held  at  Portree  for  considering  the 
applications  for  licences,  I  will  be  obliged  if  you 
will  support  the  application  of  Mr  Samuel  Camp- 
bell, merchant,  Broadford,  for  a  grocer's  licence 
to  sell  malt  liquors,  the  same  being  approved  by 
the  proprietor. "  The  factor  deponed  that  he  had 
no  doubt  that  the  consent  of  Lord  Macdonald 
had  been  obtained  before  he  wrote  this  letter. 
The  defender  succeeded  in  obtaining  a  grocer's 
licence.  For  the  purposes  of  his  whisky  busi- 
ness he  erected  at  the  end  of  his  house  a  shed 
of  stone  and  lime  of  the  value  of  about  £60. 
In  January  1883  the  pursuer's  factor  wrote  to 
the  defender  in  the  following  terms: — "Sir, — I 
beg  leave  to  bring  under  your  notice  that  yon  are 
at  present  infringing  upon  the  terms  of  your 
lease  by  selling  whisky  in  direct  contravention 
thereof,  on  the  premises  occupied  by  you  at 
Broadford.  It  will  be  for  Lord  Macdonald  to 
consider  whether  your  selling  whisky  in  this  way 
is  or  is  not  for  the  benefit  of  his  tenants  and  the 
people  of  the  district  generally.  In  the  mean- 
time I  have  to  inform  you  that  in  my  opinion,  as 
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factor  for  Lord  Macdonald,  it  oertainly  U  Dot  for 
their  benefit,  bnt  the  contrary. "  In  April  1884  the 
defender  failed  to  lodge  an  application  for  renewal 
of  hia  licence,  against  which,  at  the  same  time,  a 
petition  was  presented,  signed,  among  others,  b; 
all  the  clergymen  of  the  district.  The  licence 
was  not  renewed. 

On  2l8t  May  188t  the  defender  receired  from 
the  pniBaers'  law  agents  Measra  John  C.  Brodie 
&  Sons  the  following  letter : — "Under  the  bnild- 
ing  lease  of  sabjeots  at  Broadford  by  Lord 
Macdonald  to  yon,  and  dated  2ud  October  1873 
and  2ud  March  1876,  you  are  aware  that  it  was 
proTided  and  declared  that  spirits  should  not  be 
sold  or  retailed  upon  the  premises  let  without  the 
express  consent  of  the  proprietor  or  his  factor 
for  the  time  being. 

"We  understand  that,  by  permission  of  Lord 
Macdonald's  former  factor,  yon  hare  for  some 
time  been  selling  and  retailing  spirits  within  the 
premises  erected  by  yon  on  the  ground  held 
from  his  I^ordship  under  the  above-mentioned 
lease.  Lord  Macdonald  has  recently  had  the 
matter  under  consideration,  and  he  is  of  opinion, 
on  public  grounds,  that  a  continuance  of  the 
permisssiou  granted  to  you  to  sell  and  retail 
spirits  is  unnecessary  for  the  requirements  of  the 
district,  besides  being  hurtful  to  the  inhabitants, 
most  of  whom  are  his  Lordship's  tenants.  We 
are  therefore  instructed  to  intimate  to  yon  that 
any  permission  granted  to  yon  under  your  lease 
to  sell  and  retail  spirits  is  now  withdrawn,  and 
we  hare  to  request  that  yon  will  write  us 
acknowledging  receipt  of  this  letter,  and  under- 
taking to  discontinue  the  traffic  in  spirits  within 
the  premises  erected  on  the  ground  leased  to  yon 
by  Lord  Macdonald,  within  a  month  from  this 
date." 

In  April  1886  the  parsner's  law  agents  wrote 
to  the  Clerk  to  the  Justices  for  the  Skye  district 
of  luTemess-shire  in  the  following  terms — "  We 
understand  that  Mr  Samuel  Campbell,  mer- 
chant, Broadford,  Skye,  has  presented  an  appli- 
cation to  the  Licensing  Justices  of  the  Skye 
district  of  Inverness-shire  for  a  grocer's  licence, 
with  the  intention  of  carrying  on  traffic  in  spirit- 
uous liquors  in  his  premises  at  Broadford. 
As  agents  for  and  on  behalf  of  Lord  Macdonald, 
we  object  to  the  granting  of  a  licence  to  Mr 
Campbell,  on  the  ground  that  it  is  totally  un- 
necessary, and  indeed  would  be  absolutely  injuri- 
ous  to  the  public  interest  in  the  district.  There 
is  already  a  licensed  house  in  Broadford,  which 
is  amply  sufficient  for  the  requirements  of  the 
place.  Moreover,  the  shop  in  which  Mr  Camp- 
bell proposes  to  carry  on  his  trade  is  erected  on 
ground  held  from  Lord  Macdonald. on  a  long 
lease,  one  of  the  conditions  of  which  is  that  Mr 
Caiupbcll  shall  not  sell  or  retail  spirits  upon  the 
premises  without  the  express  consent  of  Lord 
Mac<lonald.  Mr  Campbell  has  not  obtained 
Lord  Macdonald's  consent,  and  consequently  for 
this  reason  also  his  application  ought  to  be 
refused.  We  are  sending  a  copy  of  this  letter  j 
under  a  registered  cover  addressed  to  Mr  Camp-  i 
bell,  and  n  certificate  to  that  effect  is  subjoined 
hereto.  We  have  to  request  that  yon  will  com- 
municate to  the  presiding  Justices  onr  objections 
on  behalf  of  Lord  Macdonald  to  the  granting  of 
the  licence  when  Mr  Campbell's  application  ' 
comes  on  for  bearing."  I 

Application  for  renewal  of    the  licence  was   \ 


r^uUrly  made  down  to  the  date  of  this  action 
and  invariably  refused.  The  defender  continued 
to  sell  spirits  under  what  was  termed  a  "  whole- 
sale licence"  obtained  direct  from  the  Excise 
without  a  certificate  from  the  Justice  of  the 
Peace  Court,  and  the  agents  for  the  pursuer 
accordingly  wrote  him  the  following  letter  on 
2Sth  May  1885:— "We  wrote  yon  on  2l8t  May 
1884  informing  yon  that  Lord  Macdonald  ob- 
jected to  the  sale  of  spirits  being  carried  on  in 
the  premises  held  by  you  under  a  long  lease  from 
him,  and  withdrawing  any  permission  previously 
granted  to  you  to  do  so.  We  understand  that 
you  are  still  carrying  on  a  traffic  in  spirits  not- 
withstanding the  intimation  that  has  been  made 
to  yon,  thus  defying  Lord  Macdonald  and 
ignoring  bis  rightsy  and  we  now  write  to  ask  jon 
to  I>e  so  good  as  inform  us  in  course  of  post 
whether  yon  are  to  continue  the  sale  of  ^iriia, 
and  are  prepared  to  maintain  your  right  to 
do  so. "  ka  the  defender  continued  to  sell  spirita. 
in  the  manner  above  described  the  pnrsner  pre- 
sented the  present  application  for  interdict  in 
October  1885. 

As  to  the  oircnmstanoes  which  induced  Lord 
Macdonald  to  withdraw  the  consent  tbns  given, 
the  defender's  shopman  deponed  as  follows — 
"  (Q)  While  Mr  Campbell  had  a  grocer's  licence 
do  you  know  if  people  drank  whisky  in  the  stable 
or  outhouses?— (A)  I  do  not  know  that.  (Q) 
Did  they  bring  glasses  out  with  them  to  drink  it 
with? — (No  answer).  (Q)  Did  people  sometimes 
drink  in  the  shop?— (A)  They  were  not  allowed 
to  drink  whisky  in  the  shop.  (Q)  Did  they 
sometimes  do  it  whether  they  were  allowed  or 
not? — (A)  Not  with  onr  orders.  (Q)  Did  they  do 
it  with  or  without  orders? — (A)  Mr  Campbell 
often  gave  labourers  who  were  working  for  him 
a  gloss  of  whisky  in  the  shop.  (Q)  Did  people 
sometimes  drink  the  whisky  which  was  sold  in 
the  shop  ? — (No  answer).  Crtm-examined — The 
■table  is  about  150  or  200  yards  from  the  shop, 
and  as  I  am  not  in  the  habit  of  attending  the 
stable  I  cannot  say  what  takes  place  there.  As 
far  as  I  was  concerned,  people  were  never 
allowed  to  drink  iu  the  stable,  nor  in  the  shop  as 
far  as  I  could  prevent  it. " 

The  Rev.  Donald  Mackinnon,  D.D.,  deponed 
as  follows— "I  know  Mr  Campbell's  premises  at 
Broadford.  I  remember  of  an  application  being 
made  by  him  for  a  lioenoe— I  think  in  1673  or 
1878.  To  the  best  of  my  belief  the  first  appli- 
cation was  made  in  October  1873,  but  I  can  only 

speak  of  the  time  when  the  licence  was  granted 

I  felt  strongly  in  the  matter,  not  because  X  bad 
any  objection  of  a  personal  chnncter  to  Mr 
Campbell,  bnt  becanae  I  had  formerly  seen 
grocers  who  held  wholesale  licences  get  them 
converted  into  retail  licences  at  Broadford,  and 
saw  such  evils  follow,  that  I  determined  to  pre- 
vent a  repetition  of  these  evils  in  the  future. 
Men  and  women  and  children,  who  wonld  not 
have  been  seen  going  into  a  hotel,  got  whisky  so 
freely  that  I  objected  to  it.  I  was  opposed  to 
the  principle  of  granting  these  licences  entirely. 
.  .  .  Mr  Campbell  said  he  thought  he  won  keep- 
ing the  place  very  well.  I  said  I  had  a  different 
opinion.  Mr  Campbell  asked  my  reasons  for 
objecting  to  his  licence,  and  although  I  was  not 
obliged  to  tell  him  my  reasons,  I  said  I  had  seen 
people  drinking  and  drunk  upon  his  premises. 
He  asked  me  when  and  where.      I  said  I  had 
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seen  them  in  the  end  shed,  and  in  the  etable,  and 
that  snoh  things  were  too  common  on  the  pnblio 
road." 

The  pnrsner  pleaded — "  (1)  It  being  proyided 
by  the  defender's  lease  that  he  shall  not  sell  or 
retail  spirits  upon  the  premises  let  without  the 
express  consent  of  the  pursuer,  and  the  defender 
not  having  such  oonsent,  the  defender  is  not 
entitled  to  sell  or  retail  spirits  on  the  said 
premises." 

The  defender  pleaded,  inter  alia — "(8)  The 
pursuer  is  barred  by  mora  and  acquiescence  from 
insisting  in  the  present  action.  (4)  The  prohibi- 
tion founded  on  by  the  jSnrsner  being  in  the 
circumstances  yexatious  and  contrary  to  public 
policy,  is  not  enforceable.  (5)  The  prohibition 
founded-  on  having  been  discharged  by  the  pur- 
suer's factor,  and  rti  interotntut  having  followed 
on  the  said  discharge,  the  pursuer  is  not  now 
entitled  to  revive  and  enforce  the  prohibition, 
and  the  interim  interdict  already  granted  ought 
to  be  recalled,  and  the  action  dismissed,  with 
expenses." 

On  10th  April  the  Sheriff-SubetitTi,te  prononnced 
the  following  interlocutor: — Finds  in  point  of 
law  that  the  pursuer  by  assent  and  acquiescence 
in  the  dufender's  use  of  the  premises  in  question 
for  the  sale  of  exuiseable  liquors  from  the  31st 
October  1876  to  16th  April  1884,  must  be  held 
to  have  discharged  the  prohibition  founded  on, 
and  to  have  lost  the  rigbt  to  enforce  it :  There- 
fore to  that  extent  and  effect  sustains  third  and 
fifth  pleas-in-law  for  the  defender,  and  reoals 
the  interdict  formerly  granted,  and  assoilzies  the 
defender  from  the  conclusions  of  the  petition, 
and  decerns:  Finds  him  entitled  to  expenses,  Ao. 

In  his  note  the  Sheriff-Substitute,  after  stating 
the  facts  set  forth  and  explaining  the  grounds  on 
which  his  judgment  was  based,  proceeded  as 
follows: — "The  agent  for  the  defender  pleaded 
at  the  debate  that  in  consequence  of  the  acquies- 
oance  by  the  pnrsner  for  seven  years  and  upwards 
in  the  aotings  of  the  defender,  the  prohibition 
conld  only  be  enforced  by  an  action  of  declarator 
and  interdict,  and  not  by  interdict  only ;  bat  in 
th-e  view  I  have  taken  of  the  evidence  it  is 
unnecessary  to  determine  this  plea.  I  may,  how- 
ever, refer  to  the  cases  below,  as  those  npon 
which  tbe  defender  mainly  relies  in  support  of  it. 

"Pursuer's  authorities — Qold  v.  Hmtldiworth, 
SMaoph.  1006;  Ewingv.  Campb€U,5'B..2Z0;  Earl 
of  Zetland  v.  Hislop  and  Others,  ut  supra  ;  Bur- 
nett V.  Great  Worth  (if  Scotland  Railway  Company, 
11  B.  376,  and  12  B.  (H.  of  L.)  25  ;  Auld  v.  Gla»- 
gow  Working  Men's  Provident  Investment  Build- 
ing Society,  12  R.  1320,  and  14  R.  (If.  of  L.)  27; 

"  Defender's  authorities— Obligstionpassedfrom 
acquiescence — Eanlcine  on  Leases,  216  ;  Young, 
Bo*$,  Richardson,  and  Company,  2  S.  793  (N.  E. 
65S),  also  1  W.  &  8.  660 ;  Park  v.  Matthews 
1887),  L.  R..  S.Eq.  515  ;  Campbell  v.  Clydesdale 
Bank,  6  Mncph.  943  ;  Stewart  v.  Bunten,  5  R. 
1108;  Anderson  v.  Aberdeen  AgrievlturtU  Hall 
Company,  6  R.  901  ;  Lamb  v.  Mitchell's  Trustees, 
10  R.  840.  Interdict  not  proper  remedy — Fife 
Fary  Trutteei-v.  Magistrates  ofDysart  and  Others, 
8  8h«w,  265  ;  Lord  Lovat  v.  Fraser,  8  D.  816  j 
Porterfield  v.  MaemUlan,  9  D.  1424 ;  Blackburn 
T.  Finlay  and  Others,  10  I).  690 ;  Didcson  v.  Lan- 
ark and  Dumbarton  Road  Trustees,  11  D.  115; 
Lateion's  Trustees  v.  Lamond,  3  Macph.  63  ;  Cal- 
i»r  T.  Adam,  8  Macph.  645  ;  Wtir  v.  Maicdonald 


and  Dempster,  10  Macph.  94  ;  Begg  and  Others  v. 
Jack,  1  R.  366  ;  Johnstone  v.  Thomson,  4  R.  868 ; 
£ing  v.  Hamilton,  6  D.  399." 

The  pursuer  appealed  to  the  Sheriff,  who  on 
19th  May  pronounced  the  following  interloontor : 
— "  .  .  .  Finds  (8)  that  the  defender  has  failed 
to  prove  that  the  pursuer  has  discharged  the  said 
prohibition,  or  that  he  has,  by  acquiescence  or 
otherwise,  lost  his  right  to  enforce  it ;  (4)  that  at 
the  date  when  the  present  process  of  interdict 
was  raised,  and  for  some  time  previously,  the 
defender  was  selling  spirits  npon  the  said 
premises,  which  were  erected  on  tbe  said  piece  of 
ground  not  only  without  the  consent  of  the  pro- 
prietor or  his  factor,  but  in  opposition  to  their 
frequent  remonstrances :  Finds  in  law  that  the 
defender  is  not  entitled  to  sell  or  retail  spirits  on 
the  said  premises  without  the  express  consent  of 
the  pursuer  or  his  factor,  and  that  the  pursuer  is 
entitled  to  interdict  as  craved :  Therefore  repels 
the  defences,  grants  interdict  in  terms  of  the 
prayer  of  the  petition,  and  decerns:  Finds  the 
pnrsuer  entitled  to  expenses,  &e. 

"Note. — Tbe  prohibition  against  the  defen- 
der's selling  spirits  without  the  express  consent 
of  the  pursuer  or  his  factor  is  clearly  established 
by  his  lease.  Farther,  it  is  not  disputed  that  tbe 
defender  has  since  1884  been  selling  spirits  on 
his  premises  without  the  consent  of  the  pursaer 
or  his  factor.  He  maintains,  however,  that  he  is 
justified  in  doing  so,  on  the  ground  that  the  pnr- 
sner, by  his  acts  from  1876  to  1884,  must  be  held 
to  have  discharged  tbe  prohibition  in  question,  or 
at  all  events  lost  by  acquiescence  his  right  to 
enforce  it.  The  onus  of  proving  this  admittedly 
lies  on  tbe  defender,  and  in  the  Sheriff's  opinion 
he  has  failed  to  substantiate  it.  Assuming  it  to 
have  been  proved — which  the  Sheriff  thinks  it 
has  not — that  the  defender  sold  spirits  on  his 
premises  from  1876  to  1884  with  the  express 
consent  of  the  pursuer  or  his  factor,  this  would 
by  no  means  establish  the  defender's  proposition 
that  the  pnrsuer  had  discharged  the  prohibition 
in  question,  or  bad,  by  acquiescence,  lost  his 
right  to  enforce  it.  The  object  of  the  pnrsuer 
in  restricting  the  sale  of  spirits  on  bis  property 
around  Broadford  was  no  doubt  to  promote  the 
best  interests  of  the  neighbourhood,  and  to 
secure  for  ninety-nine  years  at  least  that  such  a 
sale  should  be  conducted  by  persons  in  whom  he 
had  confidence,  and  in  a  manner  that  would  not 
be  prejudicial  to  the  well-being  of  the  district. 
So  long  as  he  had  confidence  in  the  defender,  and 
the  latter  conducted  the  bnsiness  in  a  manner 
approved  of  by  him,  it  was  only  reasonable  that 
he  should  refrain  from  enforcing  the  prohibition 
without  losing  his  rigbt  to  enforce  it  in  the 
event  of  the  defender  selling  the  premises  to 
another,  or  of  the  defender  himself  conducting 
the  business  in  an  improper  manner.  For  some 
time  prior  to  1884  tbe  defender  appears  to  have 
conducted  his  business  in  such  a  manner  as  to 
give  offence  to  a  large  number  of  persons  resi- 
dent in  the  neighbourhood,  and  in  April  of  that 
year,  in  consequence,  inter  alia,  of  certain  objec- 
tions taken  to  tbe  renewal  of  the  defender's 
licence,  it  was  refused  by  the  Justices  at  Portree. 
The  defender  having  appealed  to  the  Quarter 
Sessions  at  Inverness,  a  petition  was  presented 
against  the  renewal  of  the  licence,  on  the  ground 
that  its  oontinnance  would  be  prejudicial  to  the 
welfare  of  tbe  district.     This  petition  was  signed 
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by  tke  Bev.  Donald  Mackinnon,  EstablUhed 
Church  niinister  of  Strath,  the  Rey.  Alexander 
Grant,  Free  Cfaorcb  minister,  and  the  Bey. 
Donald  Boll,  Baptist  minister  there,  and  between 
three  and  four  hundred  other  residents  in  the 
parish.  The  defender's  application  for  n  licence 
was  therefore  refased  at  tuverness,  and  it  has 
since  been  renewed  by  the  defender  and  refneed 
by  the  Justices  regnlnrly  every  year  since  1884. 
The  Bey.  Donald  Mackinnon  when  asked  what 
his  objections  were  to  the  licence,  said  that  be 
'had  seen  people  drinking  and  drunk  npon  his 
premises, ...  in  the  shed,  and  in  the  stable, 
and  that  snch  things  were  too  common  on  the 
public  road.'  Seeing  that  there  was  a  good 
and  well  conducted  hotel  at  Broadford,  where 
spirits  could  at  all  times  be  obtained  by  the  in- 
habitants ;  that  in  oonseqacnce  of  the  manner  in 
which  the  defender  had  oondncted  his  business, 
strong  objections  had  been  taken  to  the  oontinn- 
anoe  of  his  licence  by  the  parties  above  mentioned ; 
and  that  the  Justices,  in  consequence  of  these 
objections,  have  seen  fit  to  refuse  a  renewal  of  his 
licence,  the  Sheriff  cannot  but  consider  that  the 
pnrsaer  not  only  acted  within  his  legal  rights, 
but  also  exercised  a  wise  discretion  in  enforcing 
the  prohibition  in  question  by  raising  and  insist- 
ing on  the  present  action." 

The  defender  appealed  to  the  Court  of  Session, 
and  argued — 1.  As  to  bis  present  position — Since 
be  lost  his  grocer's  licence  he  held  a  wholesale 
licence  under  the  Spirit  Act  1860  (28  and  24 
Viet.  cap.  114),  sec.  168,  and  such  a  licence  was 
not  prohibited  by  the  termt  of  the  lease.  What 
was  prohibited  was  to  "sell  or  retail  spirits;" 
the  word  "  retail "  was  expository,  and  what  was 
prohibited  was  selling  by  retail.  2.  On  the 
question  of  consent— The  factor's  letter  to  the 
Justices  and  the  landlord's  acqaiesoence  in  the 
defender  obtaining,  and  for  seven  years  con- 
tinuing to  obtain,  a  grocer's  licence,  barred  him 
from  now,  as  far  as  the  defender  was  concerned, 
withdrawing  his  consent,  on  the  faith  of  which 
the  defender  had  laid  out  considerable  sums  of 
money,  and  made  structural  alterations  on  the 
buildings.  There  were  three  objections  to  the 
action  of  the  pursuer — (1)  He  was  personally 
barred  ;  (2)  he  bad  acquiesced  in  what  had  been 
done;  (3)  the  permission  granted  was  irre- 
vocable. The  present  question  was  raised  in  the 
interests  of  private  parties  and  not  in  the  interests 
of  the  public. — Earl  of  Zetland  v.  Hitlop,  March 
18,  1881,  8  B.  676  and  9  B.  (H.  of  L.)  40.  The 
alterations  on  the  building  had  proceeded  un- 
challenged under  the  landlord's  eye,  and  were 
ostensibly  for  the  purposes  of  his  trade ;  the 
landlord's  non-interference  showed  acquiescence 
—  OairnerouY.  Lorinur,  3  Hacq.  827;  Tount/, 
1825,  1  Wa.  &  Sh.  App.  Gas.  560.  There  was 
nothing  in  the  way  in  which  this  business  was 
carried  on  to  cause  a  nnisanoe — Skeene  v.  Maitrly, 
March  2,  1822,  1  Sh.  412.  The  consent  once 
given  was  irrevocable  as  regarded  the  present 
tenant. 

Argued  for  the  pursuer — The  object  of  the 
insertion  of  snch  a  clause  in  the  lease  was  to 
reserve  to  the  landlord  some  control  over  the 
drink  traffic  in  the  public  interest.  In  oases  like 
the  present  there  was  always  a  deUetui  pertona, 
and  a  consent  such  as  was  given  here  was  given, 
not  to  the  premises,  but  to  the  individual,  and 
was   revocable   if    a  change  of    circumstances 


demanded  it.  It  was  not  likely  that  the  landlord 
woald  first  insert  a  clause  like  this  in  the  lease, 
and  then  give  an  unlimited  consent  to  sell  spirits, 
regardless  of  the  person  to  whom  the  permission 
was  given  or  of  the  manner  in  which  the  business 
was  carried  on.  All  that  the  landlord  agreed  to 
was  that  the  defender  should  obtain  a  grocer's 
licence  which  had  to  be  renewed  yearly;  this  was 
a  limited  consent  and  could  never  be  iuterprettd 
as  a  discharge  for  all  time  coming  of  the  pro- 
hibition in  the  lease.  There  was  nothing  here  of 
the  nature  of  acquiescence — Cowan  v.  Kinnaird, 
December  16,  1865,  4  Macpb.  236 — in  the  proper 
sense  of  the  word ;  there  was  more  ;  there  was  a 
consent  renewed  each  year  by  non-opposition, 
and  which  cotild  be  withdrawn  on  oaose  shown, 
and  was  properly  withdrawn  in  the  ciromnstances 
of  the  present  case,  both  on  public  and  private 
grounds. 

At  advising — 

LoBD  Pbxsident — The  question  here  relates  in 
the  first  place  to  the  construction  which  is  to  be 
put  upon  a  clause  in  a  building  lease;  and 
second,  to  the  effect  which  is  to  be  allowed  to  a 
consent  on  the  part  of  the  landlord  to  dispense 
with  the  conditions  contained  in  that  clause  in 
the  lease. 

First,  then,  as  to  the  provisions  of  the  clause 
in  the  lease.  These  so  far  as  they  go  distinctly 
expressed  a  prohibition  against  the  tenant  selling 
or  retailing  "  spirits  upon  the  premises  without 
the  express  consent  of  the  proprietor  or  bis 
factor  for  the  time  being,  the  said  Lord  Mac- 
donald  or  his  heirs  of  entail  in  possession  of  the 
said  lands  and  estate,  or  the  factor  for  the  time, 
being  the  sole  judge  of  all  such  matters."  Now, 
looking  to  the  language  of  this  clause  it  is  quite 
plain  that  without  the  consent  specified  the 
tenant  cannot  lawfully  sell  spirits  upon  the 
premises  under  any  form  of  licence  whatever, 
but  he  may  lawfiUly  sell  spirits  provided  he 
obtains  from  the  parties  duly  authorised  the 
necessary  consent.  Now,  the  consent  in  this 
case  was  given  verbally  in  1876  by  the  then 
factor  with  Lord  Macdonald's  consent,  and  there 
is  no  dispute  about  the  extent  of  this  consent, 
which  was  that  the  tenant  should  apply  for  and 
obtain,  if  he  could,  a  grocer's  licence  to  sell  malt 
liquor,  and  the  factor  at  the  same  time  supported 
the  tenant's  application  to  the  justices  by  writing 
a  circular  letter  asking  them  to  support  the  tenant's 
application  for  such  a  licence. 

The  licence  was  granted,  and  it  was  renewed 
each  year  without  any  objection  being  taken  on 
the  part  of  the  landlord  for  a  period  of  six  or 
seven  years.  There  was  thus,  on  the  part  of  the 
landlord,  an  implied  consent  to  the  tenant  selling 
spirits  aa  a  licensed  grocer  for  that  period.  But 
the  landlord  had  now  changed  his  mind,  and  the 
question  comes  to  be,  wheU>er  the  consent  which 
Lord  Macdonald  gave  through  his  factor  in  1876 
to  his  tenant  obtaining  a  grocer's  licence  is 
revocable  as  regards  the  present  tenant.  Then 
can  be  no  doubt  that  a  case  might  quite  easily 
occur  in  the  construction  of  a  clause  like  the 
present,  and  when  a  consent  similar  to  that 
which  we  have  now  before  us  had  been  given,  in 
which  the  consent  would  not  be  revocable,  as,  for 
example,  if  the  landlord  bad  told  his  tenant  to 
establish  a  public  house,  and  had  aided  him  in 
getting  a  licence,  and  tbe  tenant  on  the  faith  of 


Digitized  by 


Google 


Lord M«d.,^dT^pb.u.  J    2%«  ScoUiah  Law  Reporter.—  Vol.  XX  VI. 


401 


what  had  been  said  and  done  had  erected  bnild- 
inga  and  otherwise  laid  ont  money  on  the 
premisea,  then  I  think  we  Bhould  be  prepared 
to  hold  that  the  arrangement  had  a  permanent 
oharaoter  attached  to  it. 

Bat  here  there  was  little  or  no  alteration  of  the 
premises  required  in  order  to  enable  the  tenant 
to  sell  spirits  in  addition  to  his  ordinary  business 
as  a  grocer,  and  so  the  kind  of  case  to  which  I 
hare  jast  referred  does  not  gire  as  any  assistance 
in  determining  what  is  to  be  done  here.  It  is, 
I  think,  quite  clear  that  the  consent  once  given 
by  the  Landlord  conld  not  be  recalled  daring  the 
year  in  which  it  was  granted.  Bat  is  the  landlord 
bound  to  a  consent  for  any  length  of  period? 
Certainly  the  landlord  was  not  entitled  capri- 
ciously or  through  enmity  to  the  tenant  to 
terminate  his  consent,  but  on  the  other  hand  it 
was  intended  by  the  proTisions  of  this  clause  in 
the  lease  to  reserTe  to  the  landlord  a  power  to 
revoke  any  consent  which  might  hare  been  given 
if  any  change  of  oiroomstanoes  arose  warranting 
suoh  a  revocation. 

It  is  expressly  provided  that  the  landlord  and 
his  factor  are  to  be  the  sole  judges,  not  only  as 
to  whether  a  consent  to  sell  spirits  is  at  any  time 
to  be  given  to  the  tenant,  but  also  as  to  whether 
that  consent  is  to  be  continued,  and  the  landlord 
may  certainly  under  this  reserve  power  withdraw 
bis  consent  upon  cause  shown.  It  is  somewhat 
remarkable  that  we  do  not  find  any  change  of 
circomstances  averred  on  record  as  warranting 
the  landlord  in  withdrawing  his  consent.  I  do 
not  know  that  this  is  essential  however,  as  it 
appears  that  the  tenant  received  due  notice  in 
May  1884  that  the  consent  of  the  landlord  to  his 
contiuuing  to  sell  spirits  was  to  be  withdrawn. 

Besides,  the  evidence  of  Dr  M'Kinnon  and 
others,  and  especially  the  tenant's  shopman, 
leaves  no  doubt  in  one's  mind  that,  whether 
through  the  fault  of  the  tenant  or  otherwise,  the 
consent  to  sell  spirits  had  been  abased,  as  the 
spirits  were  in  various  cases  being  consumed  on 
the  premises.  Campbell  has  no  doubt  acted  in 
good  faith  and  has  tried  as  far  as  he  could  to 
prevent  this,  but  he  has  not  been  successful. 

Is  the  landlord  not  entitled  then  to  terminate 
this  consent  in  order  to  stop  a  nuisance  and 
to  promote  the  interests  of  the  neighbourhood  ? 
I  think  that  he  is  entitled  to  do  this  on  reasonable 
cause  shown,  and  that  he  has  proved  to  us  that  a 
reasonable  cause  for  his  interference  existed. 

I  am  therefore  for  refusing  the  appeal. 

liOBD  Adak — The  question  between  the  parties 
depends  upon  the  construction  which  is  to  be  put 
on  the  clause  in  the  appellant'&lease,  which  pro- 
hibits him  from  selling  spirits  upon  the  premises 
without  his  first  having  obtained  the  consent  of 
his  landlord  or  the  factor  for  the  time  being. 

Now,  the  object  of  this  clause  being  in  the  lease 
at  all  was  just  to  give  Lord  Macdouald  some  con- 
trol over  the  selling  and  retailing  of  spirits  in 
these  premises.  Bat  I  hold,  as  was  pointed  out 
by  the  Dean  of  Faculty,  that  this  selling  of  spirits 
was  a  continuing  act  which  required  a  continuing 
consent.  The  consent  which  was  first  given  by 
the  landlord  was  a  consent  to  the  tenant  apply- 
ing for  a  grocer's  licence,  and  when  it  was  given 
the  tenant  was  well  aware  that  it  might  be  re- 
oalled  at  any  time,  and  neither  party  understood 
tb»t  the  consent  thus  obtained  was  to  be  held  as 
voi«  txn. 


in  any  way  controlling  the  terms  of  the  lease. 

We  are  not  called  upon  to  decide  here  whether 
a  consent  which  was  in  its  nature  terminable 
could  be  capriciously  withdrawn  by  the  landlord 
without  canse  shown,  but  it  may  be  observed 
that  there  is  nothing  said  in  the  lease  about  the 
landlord  assigning  a  reason  for  the  withdrawal 
of  his  consent,  because  by  the  express  terms  of 
the  clause  he  is  to  be  the  sole  judge  of  all  such  ' 
matters. 

The  landlord  was  satisfied  that  there  were  good  - 
reasons  for  withdrawing  his  consent,  and  cer- 
tainly the  proof  justifies  the  course  which  he 
adopted.  It  is  a  matter  of  no  importance 
whether  the  irregalarities  which  took  place  were 
carried  on  with  the  defender's  consent  or  not, 
provided  that  he  was  unable  to  prevent  them. 

I  can  see  no  room  for  the  doctrine  of  aquies- 
cence  in  the  present  case,  because  while  we  have 
sufficient  evidence  of  the  landlord's  consent 
having  been  obtained  to  the  appellant  obtaining 
a  grocer's  licence,  it  is  plain  that  the  consent 
was  limited  in  its  character  and  was  terminable 
at  the  landlord's  pleasure. 

If  the  acts  which  had  followed  upon  this  con- 
sent had  been  of  such  a  kind  as  clearly  to  show 
that  it  was  the  intention  of  parties  that  it  was  to 
control  the  terms  of  the  lease,  as,  for  example,  if 
the  tenant  had  proceeded  to  erect  extensive 
buildings,  or  to  lay  ont  large  sums  of  money 
in  consequence  of  the  consent,  then  the  question 
between  ihe  parties  would  have  been  a  much 
more  difficult  one  to  determine,  but  all  that  was 
erected  here  was  a  mere  shed  for  storage,  and 
was  in  its  temporary  character  quite  referable  to 
the  nature  of  the  consent  given. 

LoBD  Lkb — I  had  at  first  some  difficulty  about 
this  case,  but  I  have  now  come  to  be  of  the  same 
opinion  as  your  Lordships. 

I  cannot  quite  assent  to  the  construction  of  the 
provisions  of  this  lease  proposed  by  Lord  Adam, 
and  especially  as  to  the  view  which  his  Lordship 
takes  of  the  landlord  being  entitled  without  cause 
shown  or  reason  assigned  to  withdraw  his  consent 
to  the  selling  of  spirits  on  the  premises  after 
tliat  consent  had  once  been  given.  Upon  this 
clause  of  the  lease  I  prefer  the  construction  pro- 
posed by  your  Lordship,  and  I  am  prepared  to 
adopt  it, 

I  agree  with  your  Lordship  that  there  was 
nothing  of  the  nature  of  acqtiiescenoe  in  the 
present  case,  because  there  was  something  more, 
there  was  consent,  but  that  consent  was  limited 
in  its  oharaoter  and  amounted  to  nothing  more 
than  this,  that  Campbell  was  to  apply  for  and 
obtain  if  he  could  a  grocer's  licence.  This 
Campbell  did,  and  he  sold  spirits  under  it  for  a 
period  of  seven  years.  Such  a  consent  was  not 
by  any  means  irrevocable,  but  it  was  not  a  con- 
sent which  I  think  the  landlord  was  entitled 
capriciously  to  withdraw  as  for  example  within 
the  year.  But  it  might  be  withdrawn  when  this 
was  warranted  by  a  change  of  circumstances. 
The  question  therefore  comes  to  be,  whether 
there  is  in  this  case  a  sufficient  change  of  cir- 
oumstanoea  alleged  and  proved  to  warrant  the 
withdrawal  of  this  consent  ?  I  think  that  the 
evidence  shows  that  there  was,  and  that  the 
landlord  was  justified  in  the  course  which  be 
adopted  in  order  to  preserve  the  amenity  of  the 
locality. 
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LoBD  MuBE  and  Lobd  Shand  were  abeent  from 
illnees. 

The  Oonrt  refused  the  appeal. 

Counsel  for  the  Pursuer — D.-P.  Mackintosh, 
Q.O. — Gillespie.  Agents— Dundas  &  Wilson, 
0.8. 

Counsel  for  the  Defender— B.  Y.  Campbell — 
ITre.     Agents — Wylie  &  Bobertson,  W.S. 


Wedntsday,  Fehruary  27, 

SECOND    DIVISION. 

[Lord  Fraser,  Ordinary. 

BEtiQ  V.  BEQG. 

{ArUe,  Tol.  24,  p.  367,  February  26,  1887; 
$upra,  p.  81,  NoTember  16,  1888.) 

Proof— Perfun/— Subornation  of  Perjury. 

On  16th  November  1888  the  Court  pro- 
nounced the  following Interlocntor : — "The 
Lords  having  heard  counsel  for  the  parties 
on  the  reclaiming-note  for  the  pursuer 
against  Lord  Fraser's  interlocutor  of  30th 
June  1888,  Becal  the  said  interiooator  in 
hoe  ttatu :  Allow  the  pursuer  to  amend  the 
record  and  the  defender  to  answer  the 
amendments,  and  in  order  thereto,  open  np 
the  record,  and  the  amendments  and  answers 
having  been  made  of  new,  close  the  record 
as  amended:  Before  further  answer,  and 
reserving  all  questions  of  expenses,  allow 
the  pursuer  a  proof  of  her  averments  with 
regard  to  the  subornation  of  Elizabeth  Fair> 
bairn  and  Christina  Bamsay  Fairbaim :  Ap- 
point the  same  to  proceed  before  Lord 
Kntherfard  Clark  at  snch  time  and  place  as 
his  Lordship  shall  fix,  and  grant  diligence  at 
the  instance  of  the  pursuer  against  witnesses 
and  havers," 

Proof  before  answer  was  led,  and  the  Court 
after  considering  the  proof  and  hearing 
arguments,  pronounced  this  interlocutor  : — 
"The  Lords  having  resumed  consideration 
of  the  cause,  with  the  proof  adduced  under 
the  interlocutor  of  I6th  November  last. 
Find  the  averments  of  the  pursuer  irrele- 
vant :  Dismiss  the  action :  Find  tfas  de- 
fender entitled  to  expenses." 

.    Oonnsel  for  the  Pursner— Oloag— 6.  TV.  Bur- 
nett.   Agent— Bobert  Stuart,  S.S.O. 

Counsel  for  the    Defender — Balfour,   Q.O. — 
Jameson.     Agents— Stewart  &  Stewart,  W.S. 


Wednesday,  February  27. 

FIRST     DIVISION. 

[Lord  Trayner,  Ordinary. 
JAMIE80N  AND  OTHERS  (LORD  GLASGOW'S 
TKUSTEES)  V.  CLARE,  et  6  COIltra. 

Saie—ScUe  of    Lands — Entry— Sent   Due   and 
Payable  after  Term  of  Entry. 

A  disposition  of  lands  provided  that  the 
purcbaser  should  have  entry  at  Martinmas 
1886,  and  that  he  should  have  right  to  the 
rents  "  due  and  payable  from  and  after  the 
said  term  of  entry."  Held  that  the  pur- 
chaser was  not  entitled  to  a  rent  which  was 
payable  at  Whitsunday  1887,  but  was  for  a 
period  of  possession  prior  to  the  term  of 
entry. 

Sale  of  Land—Slwoting  Rent— Division  of  Rent 
bettceen  Setter  and  Purduuer. 

The  shootings  upon  an  estate  were  let  for 

the  season   from   1st   August  1886  to  31st 

March  1887.     The  lands  were  sold,  the  pnr- 

ohaser's  entry  being    at  Martinmas    1886. 

Hdd   that    the   shooting   rent   fell    to   be 

divided,   one  portion  from  1st  August  to 

11th  November  going  to  the  seller,  while 

the  remaining  portion  went  to  the  purchaser. 

By  trust  conveyance,  dated  5th  June  1885,  ths 

Earl  of  Glasgow  conveyed  his  whole  estates  to 

George  Auldjo  Jamieson  and  others  as   trustees 

for  certain  purposes. 

On  24th  August  1886  the  trastees  exposed  for 
sale  by  public  roup  the  lands  of  Thirdpart  and 
others  belonging  to  Lord  Glasgow.  The  articles 
of  roup  provided — "  Tertio,  The  entry  of  the 
purchaser  to  the  said  lands  and  others  shall  be 
at  the  term  of  Martinmas  1886,  and  the  pur- 
chaser shall  have  right  to  the  rents  to  become 
due  for  the  possession  from  and  after  that  term, 
the  exposers  having  right  to  the  rents  due  for  the 
possession  prior  to  that  term,  notwithstanding 
the  dates  at  which  the  same  may  be  convention- 
ally payable ;  and  the  price  shall  be  payable  to 
the  exposers  by  the  person  preferred  to  the 
purchase  at  the  said  term  of  Martinmas  1886, 
and  shall  bear  interest  at  the  rate  of  5  per  centum 
per  annum  from  and  after  the  said  term  during 
the  not-payment. "  Tbe  lands  were  purchased  at 
the  sale  by  John  Clark,  Largs,  at  the  price  of 
£12,600. 

By  the  disposition  which  followed  npon  the 
sale  the  term  of  eutry  was  Martinmas  1886.     It 

contained  this  clause  of  assignation  of  rents 

"And. we,  as  trustees  foresaid  .  .  ,  assign  the 
rents,  feu-duties,  and  casualties  of  superiority 
due  and  payable  from  and  after  the  said  term  of 
entry." 

The  lands  consisted  of  two  farms,  both 
arable.  At  Whitsunday  1887  £122,  lOs.  was  due 
and  payable  as  rent  for  one  of  them,  and  £72, 
10s.  for  the  other — in  all  £195.  These  rents 
were  payable  for  the  possession  prior  to  Martin- 
mas 1886.  Clark  claimed  these  rents,  and  ob- 
tained payment  thereof  from  the  tenants. 

Lord  Glasgow's  trustees  raised  the  present 
action  against  Clark  to  obtain  repayment  of  the 
£196,  pleading  *',(2)  the  rents  of  the  said  farms 
due  and  paid  at  Whitsunday  1887  being  for  tlie 
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poasesaion  of  the  said  farms  prior  to  the  de- 
fender's entry,  he  has  no  right  thereto." , 

The  defender  pleaded — "  (1}  The  rents  in  ques- 
tion having  beoome  dae  and  payable  snbseqaent 
to  the  term  of  the  defender's  entry,  he  was  en- 
titled to  uplift  the  same.  (2)  In  respect  that  by 
the  terms  of  the  oonveyance  in  his  favour,  the 
said  rents  belonged  to  the  defender,  he  is  en- 
titled to  absoMtor,  with  expenses." 

On  1th  Jaly  1888  the  Lord  Ordinary  (Tbatmkb) 
sustained  the  defences  and  assoilzied  the  de- 
fenders. 

"  Opinion. — The  defender  bonght  the  lands  of 
Thirdpart  from  the  pnrsners,  and  he  is  now  inf ef t 
therein.  By  the  disposition  in  favoor  of  the 
defender  the  term  of  entry  was  declared  to  be 
Martinmas  1886,  and  the  clause  assigning  the 
rents  was  expressed  thus : — *  And  we,  as  trustees 
foresaid  .  .  .  assign  the  rents,  fen-duties,  and 
casualties  of  snperiority  due  and  payable  from 
and  after  the  said  term  of  entry.' 

"The  rents  uplifted  by  the  defender,  and 
which  the  pursuers  seek  by  this  action  to  reoover 
from  him,  were  due  and  payable  after  Martinmas 
1886,  and  therefore,  prima  faeie,  were  assigned 
to  the  defender  by  the  oonTeyanoe  in  his  favour. 
Bat  the  pursuers  maintain  that  the  said  rents 
nevertheless  belong  to  them,  because  by  the 
articles  of  roup  under  which  the  defender  pur- 
chased it  wss  stipulated  that  the  purchaser  should 
have  right  to  the  rents  to  beoome  due  for  the 
possession  from  and  after  the  term  of  entry,  and 
the  rents  in  question,  although  due  and  payable 
after  Martinmas  1886,  were  for  the  possession 
prior  to  that  date. 

"If  the  rights  of  parties  were  to  be  held  as 
fixed  by  the  articles  of  roup  I  should  find  for  the 
parsners.  But  I  am  of  opinion  that  the  rights  of 
parties  are  to  be  determined  by  the  terms  of  the 
disposition  granted  by  the  pursuers  to  the  de- 
fender, that  being  the  ultimate  expression  of 
their  contract,  which  cannot  be  modified  or 
altered  by  previous  writings,  negotiations,  or 
conditions  of  sale. 

"Farther,  by  the  Statute  81  and  88  Vict.  cap. 
101,  section  8,  it  is  provided  that  an  assignation 
of  rents,  in  the  form  there  given,  shall,  'unless 
specially  qualified,  be  held  to  import  an  assigna- 
tion to  the  rents  to  beoome  due  for  the  posses- 
sion following  the  term  of  entry.'  The  pursuers, 
therefore,  by  using  the  statutory  form,  'We 
assign  the  rents,'  would  have  limited  the  defen- 
der's right  to  that  which  was  expressed  in  the 
articles  of  roup.  Instead  of  doing  so,  however, 
the  pursnen  *  specially  qualified  '  the  assignation 
of  rents  by  adding  '  due  and  payable  from  and 
after  the  said  term  of  entry.'  I  must  suppose 
that  this  qualification  was  intended  to  have  some 
meaning  and  effect,  otherwise  it  would  not  have 
been  expressed,  and  the  only  meaning  I  can  give 
to  the  qualifioation  is  its  natural  and  ordinary 
meaning  as  contended  for  by  the  defender." 

The  pursueis  reclaimed. 

A  separate  question  arose  as  to  the  shpotings 
upon  the  estate.  The  shootings  were  let  by  Lord 
Glasgow's  tmstees,  at  a  rent  of  £100,  to  a  tenant 
from  1st  August  1886  to  31st  March  1887.  On 
2l8t  February  1887  Lord  Glasgow's  trustees  up- 
lifted this  rent  from  the  tenants.  Clark,  as  pro- 
prietor of  the  lands,  sued  Lord  Glasgow's  trustees 
for  payment  of  the  £100  rent  thus  uplifted.  He 
maintaiued  thnt  the  term  of  entry  to  the  lands 


being  Martinmas  1886,  he  had  right  under  the 
clause  of  assignation  of  rents  above  quoted  to 
the  shooting  rent  because  it  was  payable  after 
Ms  entry.  The  defenders  averred  that  the  shoot- 
ing rent  fell  to  be  apportioned  between  them  and 
the  pursuer,  the  portion  from  Ist  August  to  11th 
November  1886  effeiring  to  them,  and  the  re- 
mainder to  the  pursuer. 

The  defenders  pleaded— "(1)  The  pursuer  is 
only  entitled  to  the  portion  of  the  said  rents  due 
for  the  possession  of.  the  said  lands  from  and 
after  the  term  of  Martinmas  1886.  (2)  In  terms 
of  the  contract  between  the  parties  and  the  pro- 
visions of  the  Apportionment  Act  1870  (33  and 
S4  Vict.  c.  35),  the  said  rents  fall  to  be  appor- 
tioned between  the  pursuer  and  the  defenders, 
and  the  latter  are  entitled  to  the  proportion 
thereof  effeiring  to  the  period  from  1st  August  to 
11th  November  1886." 

On  4th  July  1888  the  Lord  Ordinary  (Tbax- 
ms)  decerned  against  the  defenders  in  terms  of 
the  conclusions  of  the  action. 

"  Opinion. — The  rents  in  question,  which  were 
for  shootings  over  a  portion  of  the  lands  of 
Thirdpart,  were  due  and  payable  at  81st  March 
1887.  I  think  they  belonged  to  pursuer,  being 
assigned  to  him  by  the  conveyance  granted  in  his 
favour  by  the  defenders.  I  refer  to  the  opinion 
expressed  by  me  to-day  in  deciding  the  case  Lord 
OUtsgow'i  Trustees  v.  Clark. 

"The  Apportionment  Act  referred  to  by  the 
defenders  has  no  bearing  upon  this  case,  which  is 
one  of  contract."  y 

The  -JtfindTrif  reclaimed,  and  argued — The  luHui*^ 
Lord  Ordinary  had  entirely  misconstrued  the  ' 
meaning  of  the  clause  Of  assignation  of  rents. 
It  had  the  same  meaning  as  the  short  clais  intro-  mtfi^ 
duced  by  the  Act  of  1868,  "I  assign  the  rents."  ^ 
This  short  form  was  not  imperative  and  it  did  not 
follow,  as  the  Lord  Ordinary  seemed  to  think, 
that  because  the  exact  language  of  that  short 
olaisa  was  not  adopted  the  parties  must  have  in-  ''"' 
tended  thereby  to  give  effect  to  some  other 
arrangement.  The  purchaser  was  only  entitled 
to  the  rents  payable  for  possession  after  his  entry, 
and  what  the  disposition  carried  was  an  assig- 
nation to  rents  "due  and  payable  from  and  after 
the  said  term  of  entry,"  so  by  common  law  aa 
well  as  by  the  disposition  the  purchaser  could 
have  no  right  to  any  rent,  whatever  might  be  the 
stipulated  terms  of  payment,  for  possession  prior 
to  his  entry  at  Martinmas  1886. — Penman  v. 
Campbell,  June  10,  1828,  6  S.  940.  The  im- 
portant word  was  "due,"  because  though  the 
rent  might  be  " due  "  it  might  not  be  "payable " 
until  a  conventional  term.  The  construction  of 
this  claint.  now  contended  for  was  a  reasonable  u^tA/ 
one  and  was  borne  out  by  the  following  cases — 
Stevenson  v.  Moncreiff,  February  12,  1846,  7  D. 
418  ;  Sinclair  v.  SinclaiT,  December  1,  1847,  10 
D.  190;  Shand's  Trustees  v.  Maekie,  February 
15, 1860, 12  D.  739 ;  Murraf^s  Trustees  v.  Jardine, 
May  81,  1866,  8  Maoph.  846.  As  regarded  the 
rents  of  the  shootings  it  was  payable  on  Slat 
March  after  the  purchaser  had  obtained  posses- 
sion, but  a  portion  of  the  £100  was  rent  due 
before  the  purchaser  obtained  possession  and  fell 
to  Lord  Glasgow's  trustees.  There  ought  to  be 
apportionment — Apportionment  Act  1870  (38 
and  34  Vict,  cap.  35),  sec.  2  ;  MamcelTs  Trustees 
V.  BeoU,  November  6,  1873,  1  K.  122. 

Argued  for  Clark— The  rents  claimed  belonged 
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to  the  purchaser.  The  sellers  had  not  availed 
themselves  of  the  short  form  introdaoed  by  the 
A.ot  of  1868,  whioh  if  it  had  been  adopted  wonld 
hare  expressed  the  same  meaning  as  that  oon- 
tained  in  the  articles  of  ronp.  In  oonstming 
the  olanse  of  assignation  of  rents  it  was  not 
competent  to  look  at  the  language  of  the  articles 
of  roup  or  to  refer  to  the  oommanings  of  parties. 
The  rents  in  qnestion  -were  "  payable"  after  the 
purchaser  obtained  possession,  and  by  the  terms 
of  the  disposition  they  fell  to  him.  That  was  the 
intention  of  parties  and  was  so  expressed.  The 
anthoritiea  cited  by  the  other  side  were  not  applic- 
able as  they  were  all  prior  to  the  Act  of  1868. 
With  regard  to  the  rent  of  the  shootings,  the  legal 
term  of  payment  and  the  term  at  which  the  rent . 
was  doe  were  the  same.  The  Apportionment 
Act  was  not  applicable  to  a  case  like  the  present; 
the  whole  rent  was  due  to  the  parohaser. 

At  advising — 

LoBD  Fbestdbnt — In  the  ease  in  which  Lord 
Glasgow's  trnstees  are  pnrsneis  I  cannot  agree 
with  what  the  Ixird  Ordinary  has  done.  The  law 
and  practice  of  Scotland  regnlating  the  rights  of 
sellers  and  purchasers  of  land  with  reference  to 
the  rents  of  land  sold  is  well  settled  and  qnite 
oonsistent,  and  even  supposing  there  had  been 
no  clause  of  assignation  of  rents  in  this  dis- 
position at  all,  the  law  has  settled  how  the  rights 
of  parties  are  to  be  arranged. 

The  purchaser  is  entitled  to  rent  for  the  pos- 
session whioh  follows  after  the  term  of  his  entry 
while  the  rents  for  possession  prior  to  that  period 
goes  to  the  seller.  No  doubt  this  rule  may,  in 
the  option  of  parties,  be  varied  by  paction,  and 
it  has  been  urged  that  that  is  what  has  taken 
place  here,  but  in  the  construction  of  this 
clause  of  assignation  of  rents  it  is  to  be  kept  in 
mind  that  we  are  dealing  with  terms  which  have 
a  definite  meaning  attached  to  them  by  a  long 
series  of  decisions.  I  do  not  consider  it  at  aU 
necessary  to  go  back  to  the  clause  in  the  articles 
of  roup,  because  it  only  expressea  the  common 
law  upon  this  subject. 

Bat  it  has  been  said  that  the  disposition  which 
followed  upon  these  articles  of  roup  abrogated 
the  ordinary  rule,  and'the  words  which  are  relied 
upon  as  supporting  this  view  are,  "  and  we  assign 
the  rents  .  .  .  dne  and  payable  from  and  after 
the  said  term  of  entry."  Now,  these  words 
are  substantially  the  same  as  those  whioh  are 
to  be  found  in  the  articles  of  ronp,  and  that 
being  so  it  is  not  necessary  for  us  to  decide 
whether  it  ia  competent  to  go  back  to  the  articles 
of  roup  in  order  to  construe  the  clause  in  the  dis- 
position. Rents  due  or  becoming  dne  clearly 
mean  rents  becoming  due  at  the  legal  term.  I  do 
not  know  any  other  meaning  whioh  can  be  put  up- 
on these  words  except  that  expressed  in  the  pnr- 
Buer'f^c  jndescendence,  and  I  am  not  upon  that 
account  going  to  alter  the  law  of  Scotland.  I  think 
that  the  case  of  Penman  to  which  we  were  referred 
is  on  all  fours  with  the  present  case.  There  the 
rents  became  due  according  to  a  legal  term, 
though  they  were  payable  at  a  conventional  term  ; 
here  the  assignation  ia  to  the  rents  becoming  due 
and  payable  after  the  term  of  entry ;  therefore 
whatever  portion  of  the  rent  became  due  before 
that  period  efFeired  to  the  seller,  and  what  became 
dne  thereafter  belonged  to  the  purchaser. 

Bat  it  has  been  said  that  there  was  an  intention 


here  to  depart  from  the  ordinary  rule,  beoansa 
the  shor|  form  of  the  clause  of  assignation  of 
rents  introduced  by  the  Act  of  1868  was  adopted. 
Now,  I  do  not  quite  follow  this.  Suppose  that 
this  short  form  had  not  been  adopted,  then  the 
claies  in  the  disposition  must  just  have  stood  or  f^ti 
fallen  according  to  the  meaning  of  the  terms 
used.  All  that  tiie  parties  have  done  here  is  to 
adopt  the  short  form  introduced  by  the  Act,  at 
the  same  time  using  certain  words  to  express 
their  meaning,  and  they  have  thrown  aside  the 
statutory  forms.  This  can  in  no  way  altai  the 
rights  of  parties. 

As  to  the  other  case  in  whioh  Hr  Clark  is  pur- 
suer, it  is  to  be  decided  npon  somewhat  different 
principles.  The  qnestion  relates  to  a  rent  of 
certain  shootings,  and  the  period  covered  by  it 
was  from  August  1866  to  March  1887. 

The  right  which  the  tenant  enjoyed  was  the 
privilege  of  entering  on  and  using  the  lands  for 
a  certain  definite  purpose,  namely,  for  sport. 
There  was  no  actual  or  annnal  profit  derivable 
from  the  lands  as  in  the  case  of  an  agricnltuial 
lease,  but  only  the  exercise  of  a  personal  function. 
It  is  a  possession  whioh  can  be  measured  by 
time,  and  accordingly  when  rents  are  assigned 
under  a  claose  of  assignation  of  rents  in  a  dis- 
position that  portion  of  the  rent  whioh  oorresponds 
with  the  period  of  oooapation  by  the  tenant  after 
the  term  of  entry  belongs  to  the  purchaser,  while 
the  portion  corresponding  with  the  tenant's  ooeu- 
pation  prior  to  the  term  of  entry  belongs  to  the 
seller.  In  such  a  case  no  question  of  apportion- 
ment arises.  Prior  to  Martinmas  the  shooting 
tenant  possessed  ander  the  seller,  but  snbsequent 
to  that  date  he  poasessed  under  the  parohaser. 
I  therefore  difFer  from  the  view  which  the  Lord 
Ordinary  has  taken,  and  think  that  the  rent  in 
question  falls  not  to  be  apportioned  but  divided. 
This  may  require  some  adjustment,  but  as  the 
total  rent  is  £100  counsel  can  have  little  difflculty 
in  settling  the  exact  amonnt  dne  to  each  party 
npon  the  principle  whioh  I  have  stated. 

LoBD  Adui — As  regards  the  first  case,  all  I 
think  that  we  have  to  do  is  to  construe  the  olanse 
of  assignation  of  rents  in  the  disposition  of 
November  1886.  In  my  opinion  we  should  not 
look  back  at  the  terms  of  the  articles  of  ronp, 
because  if  from  any  cause  the  language  in  the 
articles  of  roup  and  in  the  disposition  differs  it 
must  be  praeumed  that  it  was  intended  to  do  ao. 
The  words  "  we  assign  the  rents  .  .  .  due  and  pay- 
able from  and  after  the  said  term  of  entry"  have  a 
fixed  and  definite  meaning — they  mean  the  renta 
due  from  the  period  of  possession  and  payable 
therefor.  After  the  period  of  entry  the  rent  went 
to  the  purchaser,  and'  prior  to  that  to  Lord  Qlas- 
gow,  who  then  possessed. 

It  is  not  necessary  to  consider  what  wonld  have 
been  the  effect  of  the  use  in  the  disposition  of 
the  short  clause  of  assignation  of  rents,  for  the 
simple  reason  that  the  parties  have  not  choaen  to 
avail  themselves  of  it. 

As  regards  the  other  case,  I  also  eoneur. 
Shootings  are  not  in  the  same  position  as  aa 
agricultaral  lease.  The  crop  is  reaped  from  day 
to  day,  and  the  rent  ought  to  be  divided  between 
the  seller  and  the  parohaser  just  in  the  proportion 
that  the  game  tenant  holds  onder  each. 


LoBD  Lkb  oononrred. 
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LoBD  MvBK  and  Lobd  Shand  were  absent  from 
illness. 

In  the  ease  in  which  Lord  Glasgow's  trustees 
were  pnrsners  the  Oonrt  recalled  the  Lord  Ordi- 
nary's interlocutor,  repelled  the  defender's  pleas- 
in-law,  and  decerned. 

In  the  case  in  whioh  Mr  Clark  was  pnrsner  the 
Oourt  sustained  the  first  plea-in-law  for  the  de- 
fenders, and  found  the  pursuers  entitled  to  £67, 
12s.  8d.,  and  decerned. 

Oounsel  for  Lord  Glasgow's  Trustees — Low. 
Agents — J.  &,  F.  Anderson,  W.S. 

Counsel  for  Olark — Balfour,  Q.O. — Ure.  Agents 
— Mackenzie,  Innes,  ft  Logan,  W.S. 


Friday,  March  1 . 

FIE  ST    DIVISION. 

[Lord  Einnear,  Ordinary. 
RIXON  V.  THE  BDINBURGH  NORTHERN 
TRAMWAYS  COMPANY. 

PabUe  Company — 0«ntra(!t--J^aud—B«dueti(m — 
Action  by  Single  Shareholder. 

A  shareholder  of  a  public  company  brought 
an  action  of  reduction  of  a  contract,  alleging 
that  it  bad  been  entered  into  fraudulently 
and  coUnaiTely,  and  that  the  directors  were 
thereby  serving  other  interests  than  those 
of  the  company.     Held  that  as  fraud  had 
been  relevantly  averred,  the  action  oonld 
competently  be  maintained  at  the  instance 
of  a  single  shareholder,  and  a  plea  of  no  title 
to  sue  repelled. 
The  Edinburgh  Northern  Tramways  Company 
was    incorporated    in    1884  by  Act    of  Parlia- 
ment, by  which  the  company  were  authorised  to 
construct  certain  tramways  mentioned  in  the  Act 
in  the  city  of  Edinburgh  and  town  of  Leith. 

By  agreements  between  the  Town  Councils  of 
Edinburgh  and  Leith  and  the  promoters  of  the 
said  Act,  scheduled  to  the  said  Adt,  and  con- 
firmed and  made  binding  upon  the  company  by 
the  69th  and  Tlst  sections  thereof,  it  was  pro- 
vided that  all  the  works  to  be  executed  by  the 
company  should  form  the  subject  of  competition 
and  contract. 

On.  24tb  October  1884  tenders  having  been 
invited  by  advertisements,  a  contract  was  entered 
into  between  the  Northern  Tramways  Company 
and  the  Patent  Cable  Tramways  Corporation, 
Limited,  for  the  construction  of  the  proposed 
tramways.  This  contract  was,  in  consequence  of 
certain  disputes  between  the  parties,  subsequently 
modified  by  an  agreement  dated  22nd  July  1886, 
following  upon  which  a  portion  of  the  work, 
contracted  for  was  proceeded  with. 

In  July  1886  the  contractors  made  over  their 
whole  present  and  future  interest  in  the  concern 
to  the  Debenture  Corporation,  who  in  turn  snbse- 
qnently  assigned  it  to  the  Assets  Bealisation 
Company,  Limited.  From  time  to  time  during 
the  execution  of  the  works  the  contractors 
beoameentitled  to  certain  payments,  and  the  Tram- 
ways Company  elected  in  terms  of  the  contracts 
to  isnie  to  them  in  satisfaction  thereof  shares 


and  mortgages  of  the  company  to  the  amount  of 
the  engineer's  certificates,  subject  to  the  reten- 
tion of  a  certain  percentage  provided  by  the 
contract.  The  shares  and  mortgages  were  so 
issued  at  the  request  of  the  contractors  to  their 
nominees.  It  tbns  happened  that  at  28th  Febru- 
ary 1888,  out  of  the  4600  £10  shares  and  the 
£10,170  mortgages  in  and  of  the  Tramways 
Company,  3190  shares  and  £627u  mortgages, 
issued  to  the  contractors'  nominees,  were  held  by 
certain  parties,  including  the  present  directors 
of  the  Tramways  Company,  for  behoof  of  the  said 
Assets  Bealisation  Company,  Limited. 

In  January  1888  the  Patent  Cable  Tramways 
Corporation  went  into  liquidation,  and  Mr  John 
Annan,  accountant,  London,  was  appointed  offi- 
cial liquidator. 

On  16th  June  1888  another  agreement  (supple- 
mental of  that  of  22nd  July  1886  above  referred 
to)  was  entered  into  between  the  Patent  Cable 
Tramways  Corporation,  Limited,  of  the  first 
part,  the  secretary  of  the  Assets  Bealisation 
Company  of  the  second  part,  the  Edinburgh 
Northern  Tramways  Company  of  the  third  part, 
and  Messrs  Dick,  Kerr,  A  Company,  contractors, 
101  Leadenhall  Street,  London,  of  the  fourth 
part,  with  a  view  to  the  construction  of  the 
remaining  portion  of  the  line  originally  contem- 
plated at  a  cost  of  £75,000. 

William  Augustus  Bixon,  of  10  Austin  Friars,: 
liOndoD,  raised  the  present  action  against  the. 
Edinburgh  Tramways  Company,  seeking  to  have 
the  agreement  last  above  recited  reduced. 

He  averred  that  he  was  a  debenture  and  share- 
holder of  the  defenders'  company,  that  the  works 
contracted  for  did  not  form  the  subject  of  com- 
petition as  provided  by  the  company's  Act  of  in- 
corporation, and  were  therefore  ultra  x>ire»  of  the 
company.  He  further  averred — (Cond.  17) 
"The  said  agreement  of  the  16th  June  1888  has 
been  entered  into  between  the  said  parties  wholly 
irrespective  of  the  interests  of  the  company,  and 
to  the  prejudice  of  the  pursuer  and  the  other 
independent  holders  of  shares  and  debentures. 
It  was  entered  into  by  the  defenders  fraudu- 
lently and  coUusively  with  the  design  of  ob- 
taining for  Messrs  Dick,  Kerr,  &  Company 
a  contract  on  exorbitant  terms  free  from  compe- 
tition, and  such  contract,  should  it  be  carried 
out,  would  have  the  effect  of  seriously  and 
unjustly  depreciating  the  shares  and  debentures 
held  by  the  other  independent  mortgagees  and 
shareholders  of  the  company.  The  directors  of 
the  defenders  were  in  faet  acting  in  the  transac- 
tion only  as  the  agents  of  Messrs  Dick,  Kerr,  & 
Company,  and  of  the  Assets  Bealisation  Company, 
as  mortgagees  of  the  Patent  Cable  Tramways 
Corporation,  Limited,  and  not  solely,  as  should 
have  been  the  case,  as  the  representatives  of  the 
defenders'  company,  which  was  not  indepen- 
dently advised  or  represented  in  the  preparation 
or  execution  of  the  said  agreement.  The  sum 
proposed  to  be  paid  for  the  work,  even  if  satis- 
fied by  shares  and  debentures  of  the  company,  is 
wholly  disproportionate  to  the  value  of  the  work 
to  be  done,  that  value  amounting  to  no  more 
than  the  sum  of  £22,000."  He  also  alleged  that 
the  agreement  of  16th  June  1888  was  not  a 
supplemental  agreement  as  stated,  but  an  en- 
tirely  new  contract,  and  was  not  submitted  to 
the  shareholders  of  the  company  in  order  to 
prevent  tbem  timeously  calling  it  in  question. 


Digitized  by 


Google 


406 


The  Scottish  Law  Reporter.— Vol.  XXVI. 


I  Sdlnr.NorUieniTnuiiva}!, 
L  Mar.  1, 188». 


The  defenden  admitted  the  agreement  but 
denied  the  pursueT'e  averments. 

The  pursuer  pleaded,  inter  alia — (2)  "The 
said  agreement  not  having  been  entered  into 
in  conformity  with  the  said  Act  of  Parliament,  was 
vUra  lire*  of  the  company,  and  ought  to  be 
reduced,  in  terms  of  the  oondasions  of  the 
summons.  (3)  The  said  agreement  having  besn 
entered  into  fraudulently  and  coUnsively,  as 
condescended  on,  and  being  to  the  prejudice  of 
the  pursuer,  decree  should  be  pronounced  in  his 
favour,  as  concluded  for." 

The  defender  pleaded,  inter  aUa—"(\)  No 
title  to  sue ;  and  (2)  all  parties  not  called." 

On  10th  January  1889  the  Lord  Ordinary 
(KlNMB^  sustained  the  defenders'  first  plea  in 
law  and  dismissed  the  action. 

"  Opinion. — The  pursuer  ia  a  shareholder  of 
the  Edinburgh  Northern  Tramways  Company, 
incorporated  by  Act  of  Parliament,  and  he  brings 
this  action  for  the  purpose  of  reducing  an 
agreement  between  the  company  and  certain 
contractors  for  the  oonstruotion  and  maintenance 
of  a  line  of  tramway.  It  is  not  disputed  that 
the  line  which  it  is  proposed  to  construct  ia 
within  the  limits  of  the  company's  undertaking, 
but  it  is  said  to  be  ultra  viret  in  other  respects. 

"It  is  well  settled  law  that  a  single  share- 
holder can  have  no  title  to  sue  such  an  action, 
except  on  the  ground  that  the  contract  which  he 
challenges  is  ultra,  vires,  not  of  the  directors 
only,  but  of  the  company  as  such,  or  on  the 
ground  of  fraud  upon  himself.  But  the  only 
ground  on  which  it  is  alleged  that  the  oontraot 
in  question  is  ultra  virei  is  that  it  is  inconsistent 
with  the  terms  of  two  previous  contracts  between 
the  promoters  and  the  Town  Councils  of  Edin- 
burgh and  Ijeith,  which  have  been  confirmed  by 
the  incorporating  Act,  so  as  to  make  them 
binding  upon  the  company.  By  these  contracts 
it  was  agreed,  inter  alia,  that  the  works  to 
be  executed  by  the  company  should  '  form  the 
subject  of  competition  and  contract;'  and  the 
pursuers'  ground  of  reduction  is  that  the  works 
which  are  contemplated  by  the  contract  which  he 
challenges  have  not  been  made  the  subject  of  a 
previous  competition,  I  do  not  think  it  neces- 
sary or  proper  to  inquire  whether  in  the  circum- 
stances set  forth  on  record  this  would  be  a  valid 
objection  at  the  instance  of  the  Town  Council, 
because  it  is  an  objection  which  the  parties 
to  the  contracts  confirmed  by  the  Act  of  Parlia- 
ment are  clearly  entitled  to  waive  if  they  think 
fit.  If  the  parties  to  these  contracts  should  be  of 
opinion  that  the  stipulation  in  question  has  been 
substantially  observed,  or  that  in  certain  circum- 
stances it  would  be  prejudicial  to  the  interests 
with  which  they  are  charged  to  enforce  it,  or 
that  it  is  undesirable  or  unnecessary  to  litigate  on 
t)ie  subject,  they  are  at  liberty  to  sanction  or 
acquiesce  in  an  agreement  to  which  they  might 
otherwise  have  objected.  It  follows  that  a 
failure  to  comply  with  the  stipniation  involves 
no  inherent  invalidity  in  the  agreement,  and 
therefore  that  if  it  is  open  to  any  objection 
on  the  ground  alleged,  it  is  an  objection  which 
'  no  one  can  have  a  title  to  enforce  excepting  the 
persons  who  are  entitled  to  sue  upon  the 
contracts  which  are  alleged  to  have  been  violated. 

"A  second  ground  of  reduction  is  that  the 
terms  of  the  agreement  are  prejudicial  to  the 
company,   and  that   the    directors  have    acted 


in  breach  of  their  dnty,  against  the  interests  of 
their  shareholders,  and  in  the  luteretst  of  the 
other  contracting  parties.  If  this  be  so,  it  is  a 
wrong  done  to  the  company,  and  not  to  the 
pursuer  as  an  individual.  If  the  pursuer  thinks 
the  agreement  objectionable  on  the  ground 
alleged,  his  proper  course  is  to  bring  the  matter 
before  his  fellow-shareholders.  He  cannot  appeal 
to  the  Court  to  set  it  aside  until  the  views  of  the 
shareholders  have  been  ascertained,  because  if  it 
is  not  in  itself  illegal  it  may  be  supported  by  th« 
majority.  The  case  of  Orr  v.  The  Olatgow  and 
Monklandi  Railway  Company,  3  Macq.  799, 
is  directly  in  point.  The  ground  of  action  in 
that  case  was  that  the  directors  were  also  direo- 
tors  of  a  rival  company,  and  that  they  had  acted 
in  the  interests  of  this  latter  company  to  the 
prejudice  of  the  shareholders  of  the  first.  The 
action  was  dismisssd  on  the  ground  that  although 
the  transaction  complained  of  was  beyond  the 
powers  of  the  directors,  it  was  competent  for  the 
shareholders  to  sanction  it,  and  therefore  that  a 
single  shareholder,  or  a  minority,  had  no  title  to 
sue.  Again,  it  is  said  that  the  agreement  haa  not 
been  submitted  to  the  shareholders,  and  that  cer- 
tain of  the  directors  are  disqualified.  Neither  of 
these  grounds  will  support  an  action  of  reduction. 
They  are  not  objections  to  the  legality  of  the 
agreement  in  itself,  but  to  the  manner  in  which 
it  has  been  concluded.  I  do  not  inquire  whether 
the  directors  ought  to  have  laid  the  agreement 
before  the  company,  or  whether  it  was  not  in 
their  power  to  make  contracts  for  the  execntiou 
of  works  without  consulting  the  shareholders, 
because  I  think  it  clear  that  the  company  may 
sanction  and  adopt  what  has  been  done,  assuming 
that  they  would  not  be  bound  by  the  action  of 
the  managing  body  alone.  The  rule  is  fixed  that 
the  Court  will  not  interfere  in  such  circumstances 
at  the  instance  of  a  single  shareholder.  The 
principle  is  stated  by  Lord  Justice  Mellish  in 
M'DougaU  v.  Qairdner,  UE.,  1  C.  D.  13— 'If 
something  has  been  done  irregularly  which  the 
majority  could  do  regularly,  or  if  something  has 
been  done  illegally  which  the  majority  could  do 
legally,  the  majority  are  the' only  persons  who 
can  complain.'  There  are  many  cases  to  the 
same  effect  I  am  of  opinion  therefore  that  the 
plea  to  title  must  be  sustained,  and  that  renders 
it  unnecessary  to  consider  the  other  pleas  stated 
in  defence.  But  I  must  add  that  even  if  the 
pursuer  bad  had  a  good  title  to  sue,  the  action 
could  not  have  been  entertaiaed  in  the  absence 
of  the  contractors.  They  have  a  material  interest 
in  the  agreement  challenged,  and  it  ia  manifestly 
impossible  to  set  aside  a  contract  made  by  the 
directors  on  behalf  of  the  company  withont 
calling  into  Court  the  persons  with  whom  they 
have  contracted. " 

The  pursuer  reclaimed,  and  argued — The  con- 
tract sought  to  be  reduced  wa8(l)ti{fraotresof  the 
company,  (2)  fraudulent.  Aredaction  was  the  par- 
suer'sonly  remedy.  Thecontracthad been  privately 
arranged  by  the  directors,  and  its  existence  had 
been  kept  concealed  from  the  shareholders.  All 
contracts  were  by  the  terms  of  the  defenders' 
Act  to  be  open  to  competition,  and  this  one  not 
having  been  thrown  open  to  competition,  that 
circumstance  alone  made  it  rednoible  by  any 
one  interested.  The  pursuer  had  an  interest,  as 
he  should  have  obtained  this  contract;  he  had 
fraudulently  been  deprived  of  it.     The  sum  eon- 
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tracted  for  was  exorbitant  and  minons  to  the 
interests  of  the  company,  and  of  the  parsner  as 
one  of  the  Bhareholders.  It  was  an  attempt  by 
a  majority  of  the  company  personally  to  benefit 
themaelyes  at  the  expense  of  aminority — Menier  t. 
Sooper't  Telegraph  Work*,  1874,  L.K.,  9  Cb.  App. 
850 ;  Maian  t.  Harris,  1879,  L.E.,  1 1  Oh.  Div.  97 ; 
AtAo«l  T.  M«rryu>eaOt«r,  L.B.,  6  £q.  464,  note. 

Argued  for  the  defenders — The  pursuer  had 
no  title  to  call  in  question  the  actings  of  the 
defenders  in  the  absence  of  the  other  parties  to 
the  oontraot.  The  defenders  covild  in  their  dis- 
oretion  set  aside  the  stipulation  regarding  the 
throwing  open  of  contracts  to  competition,  and 
that  did  not  of  itself  necessarily  invalidate  the 
agreement,  bnt  only  left  it  open  to  those  whose 
interests  were  affected  to  sue  upon  the  contract. 
The  pursuer's  interest  was  identical  with  the 
other  shareholders,  and  could  not  be  dissociated 
from  theirs — Orr  v.  The  Glasgow  and  Mojiklandi 
Railway  Company,  3  Macq.  799 — and  no  one 
shareholder  or  a  minority  had  any  title  to  sae. 

At  advising — 

liOBD  President — There  are  two  preliminary 
defences  to  this  action,  "no  title  to  sue"  and 
"all  parties  not  called."  The  Lord  Ordinary  has 
snstained  the  first  of  these,  and  to  that  course  I 
am  not  prepared  to  assent.  There  is  a  distinct 
and  intelligible  ground  of  reduction  stated  here, 
namely,  frand,  in  respect  of  which  it  cannot  be 
said  "  tiiat  one  or  more  of  the  shareholders  can- 
not Bue'thongh  the  company  can  do  so."  I  think, 
therefore,  that  the  Lord  Ordinary  is  wrong.  It 
is  probably  the  fact  that  the  pursuer  relied  too 
much  on  the  ground  of  ultra  viret  in  the  discus- 
sion before  the  Lord  Ordinary,  and  did  not  sufij- 
oiently  attend  to  the  question  of  frand. 

Bat,  on  the  other  baud,  there  are  other  parties 
to  the  agreement  under  redaction  who  must  be 
called.  The  pnrsner  is  prepared  to  call  these 
persons,  and  the  best  form  of  order  for  ns  to 
pronounce  would  be  to  repel  the  first  preliminary 
defence,  reserving  its  effect  on  the  merits,  and 
in  respect  that  the  pursuer  undertakes  to  call  the 
other  parties  to  the  agreement,  to  repel  the 
second  preliminary  defence.  I  think  it  prema- 
ture to  go  iuto  any  examination  in  detail  of  the 
averments,  or  as  to  what  their  effect  will  be 
when  the  case  comes  to  be  tried  on  thd  merits, 
particularly  if  the  pursuer  amends  his  record  as 
he  says  he  intends  doing. 

IiOBD  Adam  and  Lobd  Lek  concurred. 

jjoKD  MuBX  and  Losd  Shand  were  absent 
from  illness. 

The  Court  prononnced  the  following  inter- 
locutor : — 

"Becal  in  hoe  elatu  the  interlocutor 
reclaimed  against,  and  sist  process  till  the 
12th  of  March  current  to  enable  the  pursuer 
to  call  as  defenders  the  other  parties  to  the 
agreement  of  15th  June  1888  sought  to  be 
reduced,  viz..  The  Patent  Oable  Corporation 
and  the  liquidator  of  that  company,  and 
Messrs  Dick,  Kerr,  &  Company." 

Counsel  for  the  Pursuer — H.  Johnston— O.  W. 
Bnraet.     Agent— A.  k  G.  V.  Mann,  S.S.C. 

Connsel  for  the  Defenders — Oraham  Murray — 
Sir  L.  Grant,  Agents — Oraham,  Johnston,  k 
Fleming.  W  8. 


Saturday,  March  2. 

SECOND      DIVISIOK. 

[Sheriff  of  Lanarkshire. 
JAHES  EAGLESHAM  tc  COUPANY  V.  DICKSON 

ATjlD  OTHERS. 
Process— Action — Delivery  of  Stolen  Ooods. 

The  owner  of  stolen  goods  which  have 
been  lodged  in  the  hands  of  the  official 
custodier  for  the  public  interest,  may  pre- 
sent a  petition  in  the  Sheriff  Court  to  have 
the  custodier  ordained  to  deliver  them. 

James  Eaglesham  &  Company  were  manufacturers 
at  128  Ingram  Street,  Glasgow.  Between  5tb  March 
and  11th  October  1888  a  person  in  their  employ- 
ment named  James  Patrick  stole  from  their 
premises  a  quantity  of  goods,  and  on  22nd 
October  he  pled  guilty  under  an  indictment 
charging  him  with  the  theft  thereof.  The  stolen 
goods  were  given  into  the  charge  of  Adam  Dick- 
son, custodier.  Central  Police  Office,  Glasgow. 

Eaglesham  &  Company  brought  an  action  in 
the  Sheriff  Court  of  Glasgow  for  delivery  to  them 
of  the  stolen  goods  as  being  their  property.' 
They  called  as  defenders  the  said  Adam  Dickson, 
and  a  number  of  pawnbrokers  with  whom  the 
goods  had  been  pledged.  Upon  Ist  December 
1888  the  Sheriff  granted  warrant  to  cite  the 
defenders,  and  ordained  tbem,  "  if  they  intend  to 
show  cause  why  the  prayer  of  the  petition  should 
not  be  granted,  to  lodge  in  the  hands  of  the 
Clerk  of  Court  at  Glasgow  a  notice  of  appearance 
within  the  inducia  of  citation  hereon,  under 
certification  of  being  held  as  confessed,"  No 
appearance  was  made  for  any  of  the  defenders. 

Upon  20th  December  the  Sheriff-Substitute 
(Lees)  dismissed  the  petition,  and  in  respect  no 
appearance  had  been  entered  by  any  person 
called  as  defender,  found  no  expenses  due. 

"Note. — So  far  as  my  experience  goes,  cases 
of  this  kind  are  always  raised  in  the  form  of  a 
mnltiplepoinding,  and  there  is  good  ground  for 
such  form  of  action  being  adopted.  The  main 
defender  Mr  Dickson  is  custodier  under  the 
Glasgow  Police  Act  of  property  taken  possession 
of  in  the  public  interest  in  criminal  cases ;  there- 
fore the  property  which  he  holds  in  such  circum- 
stances comes  into  his  possession  in  no  casnal 
way  or  under  any  wish  or  act  of  his  own,  but 
under  the  duty  imposed  on  him  by  a  public 
statute.  That  being  bo,  it  would  be  an  improper 
addition  to  his  duties  to  cast  on  him  the  onus  of 
seeing  that  the  proper  defenders  have  been  called 
into  the  field,  and  that  he  is  free  from  any  risk 
of  subsequent  question  at  any  party's  instance. 
Now,  the  form  of  action  adopted  here  will  not 
give  him  the  necessary  protection.  It  is  an 
action  for  delivery.  But  I  apprehend  it  is  not 
for  Mr  Dickson  to  decide  who  is  entitled  to  the 
goods.  It  is  for  the  Conrt  to  do  so,  and  more 
than  that,  I  have  the  very  gravest  doubts  as  to 
the  competency  of  a  claim  by  the  pursuer  against 
Mr  Dickson  for  delivery  of  the  goods.  The 
proper  form  of  action  is  a  mnltiplepoinding. 
Such  an  action  amounts  to  an  application  to  the 
Conrt  to  distribute  the  goods  which  are  the  snb- 
jeot  of  it  amongst  the  parties  who  may  have 
right  thereto,  whether  they  are  called  to  the 
action  or  not.    In  such  a  form  of  action  the 
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Cooit  takes  saoh  steps  as  it  thinks  proper  by 
adTertisemeat  or  otherwise  to  find  oat  who  may 
haTe  claims  upon  the  goods,  and  all  the  holder 
of  the  satiject  in  medio  has  to  do  is  to  see  that 
it  is  oorreotly  stated,  and  he  leaves  the  Court  to 
take  what  farther  steps  of  prooedare  it  thinks 
proper.  More  than  that,  on  simply  pntting  the 
subject  in  medio  into  the  possessiou  of  the  Court 
be  gets  an  order  of  proteoticn  against  all  pos- 
sible claims  that  may  be  made  in  the  fatore  in 
regard  to  the  subjects,  and  he  is  therefore 
relieTed  from  any  anxiety  as  to  the  procedure 
that  may  be  taken.  The  only  reason  assigned 
for  deTiating  from  the  usual  form  of  action  on 
the  present  occasion  is  that  it  may  save  expense ; 
for  if  Mr  Dickson  is  satisfied,  as  no  other  defen- 
der has  entered  appearance,  the  pursuer  will  get 
what  he  wants.  But  this  amounts  to  imposing 
on  Mr  Dickson  a  duty  that  shoald  be  discharged 
by  the  Court,  and,  as  a  matter  of  fact,  if  be 
thought  fit  to  avail  himself  of  the  right  of  bring- 
ing a  multiplepoinding,  the  result  would  only  be 
the  extra  expense  of  the  present  action  and 
farther  delay.  On  all  these  grounds,  but  mainly 
in  respect  of  the  incompetency  of  subjecting 
statutory  officials  to  diruct  actions  against  them, 
I  cannot  sustain  the  competency  of  the  present 
ease." 
Upon  appeal  the  Sheriff  (Bkbbt)  adhered. 

The  pursuers  appealed  to  the  Second  Division 
of  the  Court  of  Session.  The  Court  soatained 
the  appeal  and  granted  the  application. 


Counsel  for  the  Appellants — TJre. 
Dove  &  Lookhart,  S.S.C. 


Agents — 


HIGH  OOUBT  or  JUSTIOIAEY. 


Monday,  March  4. 

(Before  the  I<oid  Justice-Clerk,  Lord  Adam, 
and  Lord  Trayner.) 

SKENE  V.  FALCONER. 

JufUeiary  Caeet  —  The  Vaccination  (^Scotland) 
Act  1863  (25  and  26  Vict.  cap.  108),  tee.  18  — 
Refiual  to  aUovo  Vaccination— Pretiout  Convic- 
tion— Competency. 

In  a  prosecution  by  a  parochial  board  for 
failure  to  vaccinate  a  child  in  compliance 
with  an  order  issued  under  the  Vaccination 
Act  1863,  see.  18,  held  that  it  was  no  de- 
fence that  the  accused  had  been  previously 
convicted  of  a  similar  offence  with  regard  to 
the  same  child. 
James   Qentle   Falconer,   residing    at    No.    11 
Erskine  Street,  Aberdeen,  in  the  parish  of  Old 
Machar  and  county  of  Aberdeen,  was  charged  at 
the  instance  of  Thomas  Skene,  Inspector  of  foor 
of  the  parish  of  Old  Mactaar,  before  the  Sberiff 
Court  of  Aberdeen,  Kincardine,   and  Banff,  at 
Aberdeen,  upon  a  complaint  which  set   forth 
"that  he  was  guilty  of  an  offence  within  the 
meaning  of  the  Act  26  and  27  Vict,  cap.-  108, 
entitled  an  Act  to  extend  and  make  compulsory 
the  practice  of  vaooination  in  Scotland,  in  so  far 
as  the  said  James  Gentle  Falconer  having  failed 


to  transmit  to  the  registrar  of  births,  deaths,  and 
marriages  of  the  Aberdeen  district  of  the  said 
parish  of  Old  Machar,  in  terms  of  the  said  last- 
mentioned  Act,  a  certificate  of  vaccination  of 
Margaret  Sim  Falconer,  a  child  aged  twenty-one 
months  or  thereby,  born  in  the  said  Aberdeen 
district  of  the  said  parish  of  Old  Machar,  and  of 
which  child  the  said  James  Gentle  Falconer  is 
the  father,  the  said  Parochial  Board  did  issae  an 
order  to  John  Gregory,  bachelor  of  medicine  and 
master  of  surgery,  a  vaccinator  appointed  by 
them  for  the  said  district,  to  vaccinate  the  said 
Margaret  Sim  Falconer,  and  gave  notice  in  writ- 
ing of  the  said  order  to  the  said  James  Gentle 
Falconer,  said  order  and  notice  having  been  both 
dated  and  made  on  the  19th  day  of  October  1888, 
the  said  James  Gentle  Falconer  did,  on  or  aboat 
the  2nd  day  of  November  1888,  refuse  to  allow 
the  operation  of  vaccination  to  be  performed  on 
the  said  Margaret  Sim  Falconer,  who  was  then 
residing  with  the  said  James  Gentle  Falconer  at 
No.  11  Erskine  Street,  Aberdeen,  aforesaid, 
although  the  said  John  Gregory  then  attended  to 
perform  the  game  in  terms  of  the  said  order, 
whereby  the  said  James  Gentle  Falconer  ww 
liable  to  a  penalty  not  exceeding  twenty  shillings, 
and  failing  payment  to  be  imprisoned  for  any 
period  not  exceeding  ten  days." 

The  respondent  was  cited  to  appear  to  answer 
to  the  complaint  on  80th  November  188S.  At 
this  diet  it  was  stated,  on  behalf  of  the  respon- 
dent, that  he  was  convicted  on  28th  December 
1887  of  an  offence  under  the  same  section  of  the 
statute,  and  in  respect  of  the  same  child,  as  that 
libelled  in  the  present  complaint,  and  that  there- 
fore the  complaint  was  incompetent.  The  pre- 
vious conviction  was  admitted  on  behalf  of  the 
prosecutor. 

The  Sheriff-Substitute  (Dovx  Wilson)  at  an 
adjourned  diet  on  18th  December  1888  sustained 
the  objection  to  the  competency  and  dismissed 
the  complaint. 

The  Inspector  of  Poor  took  a  case. 

The  case  contained  the  following  opinion  de- 
livered by  the  Sheriff-Substitute  in  giving  judg- 
ment. 

"Opinion. — This  is  a  case  which  raises  a  qnea- 
tion  under  the  Scotch  Vaccination  Act,  and  I 
have  had  the  advantage  of  a  very  able  argoment 
upon  the  subject,  and  of  a  great  deal  of  informa- 
tion which  the  parties  have  been  good  enoagh  to 
get  for  me  as  to  the  practice.  The  result  of  that 
investigation  has  been  that  there  is  no  authorita- 
tive decision  in  Scotland  on  the  point  involved, 
and  that  the  practice  is  of  too  small  and  conflict- 
ing a  nature  to  throw  light  upon  the  construc- 
tion of  the  statute.  The  question  that  is  raised 
is,  whether  a  person  who  has  been  already  con- 
victed for  an  offence  under  section  18  of  the 
Scotch  Vaccination  Act  of  1863  may  again  be 
convicted  for  failing  to  vaccinate  the  same  child  f 
That  question  resolves  itself  into  the  two  ques- 
tions, whether  the  offence  consists  in  the  refusal 
to  vaccinate  the  child,  or  whether  there  is  ander 
the  Act  a  renewal  of  the  offence  on  the  lapee  of 
every  six  months  during  which  the  refusal  to 
vaccinate  the  child  continues?  These  questions 
turn  on  the  construction  to  be  given  to  the 
Vaccination  Act  of  1868.  The  provisiona  of  that 
Act,  so  far  as  they  bear  upon  the  present  queation, 
I  shall  relate.  The  preamble  bears  that  it  is 
expedient  to  extend,  and  in  certain  cases  make 
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oompnlgory,  the  practice  of  TKCcination  in  Scot- 
Und.  The  child  in  this  case  wag  alleged  to  be  a 
child  susceptible  of  vaccination,  and  with  regard 
to  BQch  a  child  the  daties  that  are  imposed  b;  the 
statute  are  the  following — Under  section  8  the 
father  of  every  snoh  child  shall,  within  six  months 
after  the  birth,  cause  it  to  be  vaccinated,  and  the 
medical'practitioner  immediately  after  sncoessfnl 
vaccination  shall  deliver  to  the  father  a  certificate 
to  that  effect,  and  snch  certificate  shall,  within 
three  days,  be  transmitted  to  and  lodged  with  the 
registrar  by  the  father.  Under  section  17  it  is 
provided  that  in  every  case  where  there  is  not 
transmitted  to  the  registrar  a  certificate  within 
the  periods  and  manner  prescribed  the  registrar 
shall  intimate  such  failure  to  the  father,  and  if 
the  certificate  is  not  exhibited  by  the  father  to 
the  registrar  within  ten  days,  the  father  so  failing 
shall  forfeit  a  sum  not  exceeding  twf^nty  shillings, 
and  shall  pay  one  shilling  to  the  registrar.  Then 
section  18  provides  that  the  registrar  shall  once 
in  every  six  months  transmit  to  the  inspector  a 
list  of  snch  persons  as  have  failed  to  transmit  or 
lodge  a  certificate  of  vaccination  in  terms  of  the 
Act,  and  on  Uie  receipt  of  such  list  the  inspector 
is  to  lay  the  same  before  the  parochial  board,  and 
thereupon  the  board  is  to  issue  an  order  to  the 
vaccinator  to  vaccinate  the  persons  named  in  the 
list,  and  notice  in  writing  is  to  be  given  to  the 
father;  and  in  pursuance  of  that  order  the 
vaccinator  is  to  vaccinate  the  persons  named 
within  a  prescribed  time  unless  saoh  persons 
shall  have  previously  been  vaccinated  and  certi- 
ficate of  vaccination  lodged  wiUi  the  registrar. 
And  then  that  section  goes  on  to  say  that  if  the 
father  shall  refuse  to  allow  such  operation  to  be 
performed,  be  shall  for  every  snch  offence  be 
liable  to  a  penalty  not  exceeding  twenty  shillings, 
lisstly,  section  26  provides  that  it  shall  be  com- 
petent to  take  proceedings  for  enforcing  penalties 
at  any  time  when  the  person  is  in  default. 

"So  far  ^  sections  8,  17,  and  26  are  concerned 
no  difficulty  arises.  There  is  clearly  nothing  in 
any  of  them  to  make  a  continuing  offence.  Sec- 
tion 8  prescribes  the  duty  of  the  parent  to  vac- 
cinate within  six  months,  and  it  provides  that 
if  the  duty  is  performed  a  certificate  is  to  be 
lodged  at  a  time  which,  allowing  a  day  for  the 
vaoeinator  to  give  a  certificate  to  the  father,  would 
be  at  latest  four  days  after  the  expiry  of  the  six 
months,  so  that  the  Act  there  prescribes  duties 
to  be  performed  at  particular  periods.  If  these 
duties  be  not  performed  there  will  be  a  trans- 
gression of  the  statute,  but  there  is  nothing  in 
these  provisions  to  make  failure  to  perform  the 
duties  a  transgression  at  any  other  time  than  the 
time  which  is  specified  by  the  statute.  Section 
17  is  the  first  provision  that  is  made  for  punish- 
ing failure  in  duty.  In  it  the  registrar,  '  when 
the  failure  occurs,  is  to  intimate  to  the  father 
that  he  has  failed" — that  is,  that  the  registrar  at 
the  end  of  the  six  months  is  to  give  notice  to  the 
father  that  he  has  not  transmitted  to  him  a  certi- 
ficate of  vaccination.  Upon  getting  that  notice 
the  statute  provides  that  the  father  is  to  exhibit 
a  certificate  within  a  certain  time.  There  is  a 
oorions  instance  here  of  the  indirect  way  in  which 
British  statutes  often  provide  that  duties  are  to 
be  done.  Instead  of  saying  distinctly  that  the 
father  is  then  to  vaccinate  the  child,  the  only 
provision  made  is  the  indirect  one  that  the  father 
shall  exhibit  a  certificate  of  vaccination.      Of 


course  that  implies  that  he  is  to  vaccinate,  but 
one  would  have  expected  that  the  duty  would 
have  been  plainly  prescribed.  Another  observa- 
tion that  requires  to  be  made  upon  this  provision 
is  that  the  phraseology  is  changed.  In  section  8 
the  doty  of  the  father  was  to  transmit  or  lodge  a 
certificate  after  the  successful  vaccination.  In 
this  section  his  duty  is  made  to  be  to  exhibit  a 
certificate.  Now,  this  is  a  medical  statute,  and 
I  am  aware  that  the  word  '  exhibit'  in  medicine 
may  sometimes  mean  something  tfa&t  is  equivalent 
to  lodge  and  transmit,  but  the  statute  here  must 
be  read  in  the  usual  sense  in  which  statutes  are 
read,  and  the  word  'exhibit'  here  ie  equivalent 
to  the  word  'sh«w.'  Then  the  statute  goes  on 
to  provide  thalT  if  the  father  fails  after  getting 
this  notice  to  show  a  certificate  he  shall  forfeit 
twenty  shillings  and  the  shilling  that  I  have 
already  mentioned.  Now,  again  there  is  nothing 
to  provide  for  a  continuing  offence.  The  section 
deals  entirely  with  an  offence  that,  if  it  is  com- 
mitted at  all,  will  be  committed  at  a  specific  time, 
namely,  on  or  about  the  expiry  of  the  first  six 
months  of  the  child's  existence,  and  there  is 
nothing  whatever  to  show  in  that  section  that  if 
the  duty  be  not  performed  at  any  other  time  the 
person  failing  shall  be  liable  in  a  penalty.  Then 
I  come  to  section  26,  and  it  provides  that  the 
penalties  may  be  enforced  at  any  time  during 
which  the  defender  is  in  default.  That  plainly 
does  not  apply  to  a  question  like  the  present. 
That  applies  to  the  provisions  of  the  Summary 
Prosecutions  Acts,  which  provide  that  in  the 
ordinary  oases  prosecutions  under  them  must  be 
begun  within  a  certain  period,  and  this  section 
takes  away  the  necessity  under  the  Summary 
Prosecutions  Acts  of  beginning  these  prosecutions 
within  a  specified  period. 

"So  far  the  construction  of  the  Act  is  plain, 
and  it  is  fortified  by  an  English  decision.  At  the 
time  the  Scotch  Act  of  1863  was  passed  the 
matter  of  vaccination  was  regulated  in  England 
by  two  Acta,  passed  respectively  in  1863  and 
1861.  The  preamble  of  the  1863  Act  was  much 
the  same  as  that  of  our  Act.  The  second  section 
of  the  1863  Act  wasanalogons  to  the  eighth  section 
of  the  1868'Act ;  the  ninth  section  was  analogous 
to  our  seventeenth  section  ;  and  then  the  con- 
cluding part  of  the  second  section  of  the 
1661  Act  was  analogous  to  our  twenty-sixth 
section ;  so  that  the  statutory  provisions  so  far 
much  resembled  each  other.  'The  construction 
that  is  to  be  put  upon  the  English  provi- 
sions was  settled  in  the  case  Pilclitr  v.  Stafford, 
decided  by  the  Queen's  Bench  in  1864,  and  the 
observations  of  Obief-Justioe  Cockbum  there  are 
so  much  to  the  point  that  I  think  it  well  to  read 
them.  In  his  judgment  he  says: — 'I  quite  agree 
that  a  continuous  omission  to  have  a  child 
vaccinated  is  as  much  within  the  mischief 
intended  to  be  remedied  by  the  statutes  as  the  not 
doing  it  within  the  prescribed  time,  but  this  mis- 
chief has  not  been  reached  by  the  present 
Legislation.  The  second  section  of  the  Act  of 
1863  imposes  the  duty  of  having  the  child 
vaccinated  within  three  or  four  months  of  its 
birth  as  the  case  may  be,  and  the  ninth  section 
requires  that  the  registrar  shall  give  notice  of 
this  duty,  and  if  the  notice  be  given  and  the  duty 
not  performed  within  the  prescribed  time,  then 
this  non-performance  is  an  offence  arising  and 
punishable  under  the  Act ;  and  when  once  that 
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offenoe  is  oompUted  and  lias  been  dealt  'witb, 
and  the  person  offending  hag  been  pnnished,  no 
farther  offenoe  can  be  committed.  It  is  not 
enongh  to  say  the  mischief  contiDaes.  The 
answer  to  that  is — the  Act  does  not  enact  a 
remedy.  If  we  were  to  hold  otherwise  on  the 
present  enactment,  it  would  follow  that  for  every. 
day  daring  which  an  omission  to  vaccinate  a 
child  continnes  a  penalty  woald  be  incnrred,  so 
that  the  penalties  might  aocnmolate  to  a  very 
serions  amount,  which  conld  never  have  been  the 
intention  of  the  Legislature.' 

"These  considerations  dispose  then  of  three 
out  of  the  foor  sections  that  I  have  qnoted,  and 
lead  me  to  the  conclusion,  that  unless  section  18 
provides  for  the  creation  of  a  continuous  offenoe, 
there  is  nothing  in  the  statute  which  does. 
Now,  to  begin  witb,  section  18  plainly  prescribes 
a  remedy  additional  to  the  remedy  given  by 
section  17,  and  it  is  plainly  competent  both  to 
exact  the  forfeiture  under  section  17  and  the 
penalty  under  section  18.  But  the  question  re- 
mains, is  there  power  under  section  18  to  exact 
repeated  penalties?  Applying  to  it  the  same 
principles  which  Chief  Justice  Oockburn  applied 
to  the  other  sections,  I  can  find  nothing  in  it 
sufficient  to  show  that  the  Legislature  intended 
that  there  should  be  a  continuous  offence. 
Section  18  begins  by  providing  that  the  registrar 
is  once  in  every  six  months  to  transmit  to  the 
inspector  a  list  of  such  persons  as  have  failed  to 
transmit  or  lodge  a  certificate  of  vaccination  in 
terms  of  the  Act.  Then  on  receipt  of  that  list 
certain  proceedings  are  to  be  taken,  but  the 
foundation  of  all  subsequent  proceedings  is  the 
finding  of  the  name  of  the  person  upon  the  list, 
and  therefore  unless  there  be  authority  to  the 
registrar  to  enter  the  name  of  an  offen9ing 
person  at  successive  periods  upon  this  list  there 
is  no  anthority  under  the  Act  to  exact  penalties 
for  successive  alleged  offences.  Now,  I  take  it 
as  being  a  plain  constraction  of  such  an  enact- 
ment that  where  it  is  stated  that  a  certain  list  is 
to  be  made  out  every  six  months,  and  that  upon 
that  list  the  names  of  certain  persons  who  have 
omitted  a  certain  thing  are  to  be  entered,  that 
that  means,  unless  the  contrary  be  expressed, 
that  if  a  person's  name  be  entered  once  upon 
that  list  for  the  omission,  there  is  a  sufficient 
performance  of  the  duty  of  making  the  list  I 
don't  think  it  conld  mean  that  at  the  lapse  of 
every  six  months  the  registrar  is  not  only  to 
enter  the  names  of  all  those  who  had  failed  to 
transmit  oertificates  within  that  six  months,  but 
also  the  names  of  all  persons  who  during  all 
former  periods  of  six  months  had  so  failed  to 
transmit.  Failure  must,  it  seems  to  me,  unless 
the  contrary  be  expressed,  occur  in  the  six 
months.  Now,  the  only  failnre  to  transmit 
which  conld  occur  within  the  six  months  with 
which  the  registrar  deals  is  the  failure  to  transmit 
a  certificate  immediately  after  the  first  six  months 
of  the  child's  existence.  There  is  in  the  statute 
no  duty  imposed  upon  anyone  to  transmit  a 
certificate  at  any  other  period.  The  dnty 
imposed  by  section  17,  as  I  have  already  said,  is 
the  duty  simply  to  exhibit,  and  although  there  is 
a  power  to  the  father  to  transmit  under  a  subse- 
quent portion  of  section  18,  it  is  merely  an 
option  given  to  him  in  the  case  of  bis  being 
willing  to  vaccinate ;  but  there  is  nothing  in  it 
patting  upon  him  a  positive  dnty  to  transmit, 


because,  if  he  chooses  to  submit  to  the  vaccina- 
tion, then  there  is  no  obligation  by  the  statute  on 
him  to  transmit  a  certificate.  I  therefore  find 
no  distinct  statutory  duty  to  transmit  imposed 
upon  a  parent  except  at  the  expiry  of  the  first 
six  months  of  the  child's  age,  and  therefore, 
unless  the  statute  had  imposed  upon  the  registrar 
the  duty  to  return  in  his  list  the  names  of  those 
who  had  refused  to  exhibit  certificates,  or  who  had 
refuged  to  allow  their  children  after  notice  to  be 
vaccinated,  then  there  is  nothing  in  this  statute 
empowering  the  registrar  to  put  upon  that  list 
the  names  of  persons  who  have  committed  what 
is  called  repeated  offences.  I  therefore  oome  to 
the  conclusion  that  while  tbis  section  18  permits 
of  one  additional  remedy  to  section  17,  it  does 
not  permit  of  an  additional  remedy  for  every 
six  months  that  shall  elapse,  and  I  find  no  suffi- 
cient evidence  that  the  Legislatutre  in  passing 
the  Scotch  Act  had  any  intention  to  impose 
cumnlative  penalties  in  that  way.  If  the  Legisl*- 
tore  had  intended  that  a  number  of  convictiona 
could  follow  npon  section  18,  I  fail  to  see  any 
use  whatever  for  a  penalty  under  section  1 7,  and 
I  should  certainly  have  expected  that  the  Legisla- 
ture would  have  defined  in  some  way  the  number 
of  prosecutions  that  were  to  be  competent  under 
section  18. 

"  In  applying  these  principles  of  constraction 
to  this  Act  of  Parliament,  I  am  fortified  by  the 
consideration  that  when  the  Legislature  has  dis- 
tinctly intended  to  impose  a  continuing  penalty 
it  has  found  little  difficulty  in  expressing  its 
intention.  In  1867,  when  the  English  Vaccina- 
tion Acts  were  consolidated  and  a  new  Act  was 
made  to  regulate  vaccination  in  that  country, 
there  was  a  clause  introduced  with  the  intention 
of  inaking  continuous  offences,  and  the  clause 
carried  out  that  intention.  It  was  a  much  more 
dear  statement  of  the  intention  of  the  Legisla- 
ture to  make  a  continuous  offenoe  than  anything 
that  is  contained  in  the  Scotch  Act,  bnt  as  show- 
ing the  reluctance  of  the  judges  to  create  an 
offence  by  implication,  and  to  spell  out  of  the 
terms  of  a  statute  the  creation  of  an  offence  that 
the  Legislature  had  not  distinctly  enacted,  I  may 
mention  that  when  the  oonstmction  of  that 
English  provision  came  to  be  considered  ia 
AUan  T.  Worthy,  decided'  in  the  Queen's  Bench 
in  1870,  the  judges  had  some  difficulty  in  hold- 
ing that  even  under  it  there  was  a  oontinnoos 
offenoe.  The  best  example  of  the  creation  of  a 
oontinnons  offence  is  to  be  found  in  the  Educa- 
tion Acts,  where  a  provision  is  made  in  express 
words  that  leave  no  room  for  donbt,  and  where 
the  provision  is  in  such  a  form  as  to  make  the 
intention  of  the  Legislature  certain  to  be  carried 
out.  And  I  will  point  oat  that  even  if  the  pro- 
secutor were  to  succeed  in  putting  the  oonatmo- 
tion  on  this  Act  which  he  thinks  right,  it  woald 
not  make  it  an  Act  to  make  vaccination  compul- 
sory, because  it  would  still  be  in  the  power  of 
any  person  who  did  not  think  that  vaccinatimi 
was  good  for  his  childre;x  to  escape  the  operation 
of  the  statute  simply  by  paying  so  much  every 
year.  In  place  of  being  an  Act  to  make  vaccina- 
tion compulsory,  it  would  be  more  correctly 
described  as  an  Act  to  impose  a  tax  npon  nnvao- 
oinated  children.  If  the  Legislature  desire  to 
make  vaccination  oompulsory,  clearly  the  Legis- 
lature must  make  an  enactment  which  persona 
with  means  shall  not  be  at  liberty  to  disregard. 
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and  that  wag  distinctly  done  in  the  Ednoation 
Acts,  wbeie  a  penalty  of  imprisonment  may 
follow,  as  I  tliink  quite  properly,  apon  repeated 
disobedience-  to  tlie  Legislature.  All  these  con- 
siderations make  it  plain  to  me  that  while  the 
Scotch  Act  went  farther  than  the  original 
Euglish  Acts  by  providing  two  remedies  for  the 
case  of  failure  to  vaccinate — the  remedy  of  a 
proseoation  under  section  17,  and  of  a  sabseqnent 
progecntion  nnder  section  18 — it  does  not  pro- 
vide the  remedy  of  a  prosecution  under  section 
18  for  every  six  months  dnring  which  the  child 
shall  be  anvaocinated.  For  the  purpose  of  pre- 
venting negleot  to  vaccinate,  arising  from  care- 
lessness and  inattention,  the  previsions  of  the 
Scotch  statute  are  reasonably  sufScient,  and  I 
cannot  see  that  in  1863  the  Legislature  had  any 
other  purpose.  I  therefore  hold  tbat  the  objec- 
tion which  has  been  taken  to  the  complaint  must 
be  sustained." 

The  question  of  law  for  the  opinion  of  the 
Court  of  Justiciary  was — "'Whether  the  objection 
to  the  competency  was  rightly  sustained?" 

The  Vaccination  (Scotland)  Act  1863,  section 
17,  enacts — "  In  every  case  where  there  is  not 
transmitted  to  the  registrar  a  certificate  of  the 
vaccination  of  any  child  born  within  his  district, 
or  of  the  postponement  of  such  vaccination,  or 
of  the  insusceptibility  of  such  child  to  vaccine 
disease,  all  within  the  periods  and  in  the  manner 
respectively  hereby  prescribed,  the  registrar  of 
the  district  shall  intimate  such  failure  to  the 
father  or  mother  or  person  having  the  care, 
nurtore,  or  custody  of  such  child  by  a  notice 
transmitted  through  the  post  office  ;  and  if  a 
certificate  as  herein  provided  is  not-  exhibited 
by  such  father  or  mother  or  other  person  to 
the  registrar  within  ten  days  from  the  dispatch 
of  snoh  notice,, the  father  or  mother  or  person 
aforesaid  so  failing  shall  forfeit  a  sum  not  exceed- 
ing twenty  shillings,"  &o. 

Section  18  enacts— "The  registrar  of  each 
district  shall  oDcein%very  six  months  transmit  to 
the  inspector  of  the  poor  of  the  parish  or  com- 
bination in  which  such  district  is  situate  a  list  of 
the  names  and  addresses  of  such  persons  as  have 
failed  to  transmit  or  lodge  a  certificate  of  vaccina- 
tion in  terms  of  this  Act,  and  on  receipt  of  such 
list  the  inspector  of  the  poor  shall  lay  the  same 
before  the  parochial  board  of  such  parish  or 
combidation,  and  therenpon  the  parochial  board 
shall  issue  an  order  to  the  vaccinator  appointed 
by  them  to  vaccinate  the  persons  named  in  such 
list,  and  notice  in  writing  of  snch  order  shall  be 
given  to  saoh  persons,  or  if  children,  to  their 
father  or  mother  or  the  persons  having  care  of 
them,  and  in  pursuance  of  such  order  the  vacci- 
nator shall  vaccinate  the  persons  named  therein, 
or  any  of  them,  at  any  tim^not  less  than  ten  nor 
more  than  twenty  days  after  the  date  of  snch 
notice,  unless  such  persons  shall  previously  have 
been  vaccinated  and  a  certificate  of  their  vaccina- 
tion or  insusceptibility  shall  have  been  trans- 
mitted to  the  registrar ;  and  if  any  such  person, 
or  the  parent  or  person  having  the  care  of  any 
such  child,  shall  refuse  to  allow  such  operation 
to  be  performed,  be  shall,  for  every  such  offence, 
be  liable  to  a  penalty  not  exceeding  twenty  shil- 
lings, and  failing  payment  to  be  imprisoned  for 
any  period  not  exceeding  ten  days." 

Argued  for  the  appellant — Section  18  of  the 
Yaooination  Act  provided  for  the  preparation 


every  six  months  of  a  list  of  "such  persons  as 
have  failed  to  transmit  or  lodge  a  certificate  of 
vaccination  in  terms  of  the  Act."  That  list  mnst 
include  persons  who  have  previously  been  con- 
victed of  an  offence  under  the  section  if  they  are 
still  in  default.  The  registrar  would  commit  a 
breach  of  his  duty  under  the  Act  if  he  omitted 
them.  .It  followed  that  the  parochial  board  must 
issue  an  order  for  the  vaccination  of  the  children 
in  respect  of  whom  snch  persons  were  in  default, 
and  that  if  that  order  be  obstructed  the  statutory 
offence  was  committed  and  the  penalty  incurred. 
There  was  a  new  offence  every  time  an  order  to 
vaccinate  was  obstructed,  and  that  might  happen 
once  in  every  six  months.  The  case  of  Pikher 
V.  Stafford,  1864,  23  L.J.,  M.O.  113,  decided 
under  the  English  Vaccination  Acts  of  1863  and 
1861,  might  be  cited  by  way  of  contrast,  for  it 
turned  upon  the  absence  of  any  such  provision 
as  that  contained  in  section  18.  The  case  of 
AUen  V.  Worthy,  1870,  L.R.,  5  Q.B.  Div.  163, 
which  decided  that  section  31  of  the  English  Act 
of  1 867  had  created  a  continuous  offence,  migUt 
be  cited  by  way  of  analogy. 

Argued  for  the  respondent — There  was  no  ex- 
press power  given  |by  the  Act  to  convict  more 
than  once  for  this  offence,  and  such  a  power  was 
not  to  be  inferred.  The  inference  from  the  con- 
stmction  of  the  section  was  against  snch  a  power. 
For  example,  no  provision  was  made  for  keeping 
a  record  of  persons  in  default  who  might  move 
from  one  district  to  another.  Again,  there  was 
no  need  for  providing,  as  was  done  by  seciion  17, 
a  punishment  for  failure  to  exhibit  a  certificate 
of  vaccination  within  six  months  of  the  birth  of 
a  child,  if  section  18  was  to  be  read  as  the  appel- 
lant contended.  Further,  section  18  was  not 
effectual  to  carry  out  the  purpose  to  which  it  was 
sought  to  be  put  by  the  appellant.  It  provided 
for  the  issue  of  an  order  to  vaccinate  "the  per- 
sons named  in  such  list,"  i.e.,  the  persons  failing 
to  lodge  certificates,  not  the  children  in  respect 
of  whom  the  certificates  should  have  been  lodged. 

°  At  advising — 

LoBD  JuancE-OuHtK — This  case  does  not  to 
my  mind  present  any  real  difficulty.  Section  18 
of  the  Vaccination  Act  for  Scotland  is  rather 
loosely  expressed,  but  its  meaning  is,  I  think, 
quite  plain.  The  statute,  in  the  first  place, 
enacts  that  any  person  who  fails  to  have  his 
child  vaccinated,  or  to  produce  a  certificate  of 
nnfituess  for  vaccination,  is  liable  to  prosecution. 
Then  by  section  18  it  is  provided  that  the  regis- 
trar of  each  district  is  once  in  every  tix  months 
to  transmit  to  the  inspector  of  poor  the  names 
and  addresses  of  such  persons  as  hare  failed  to 
transmit  a  certificate  in  terms  of  the  Act.  Of 
oourse  children  cannot  so  transmit,  and  the  plain 
meaning  of  the  Act  is  that  those  whose  duty  it 
is  to  look  after  the  children  are  to  send  the  certi- 
ficates. The  registrar  is  to  Aake  out  a  list  of 
those  in  default.  That  is  to  be  laid  before  the 
parochial  board  by  the  inspector  of  the  poor. 
Then  an  order  is  to  be  issued  by  the  board 
appointing  a  vaccinator  to  vaccinate  snch  per- 
sons. Notice  of  such  order  is  to  be  given  to 
such  persons,  or  if  children,  to  their  father  or 
mother  or  persons  having  care  of  them,  and  in 
pursuance  of  the  order  the  vaccinator  is  to  per- 
form the  operation,  and  if  any  person  refuses 
to  allow  him  to  do  so,  such  person  is  liable  to  a 
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penalty.  X  see  nothing  in  this  section  to  justify 
the  Tegistrar  in  excluding  from  bis  list  any  per- 
Bon  siiil  resident  in  his  district  whose  name 
appear*  in  the  register  who  is  not  entered  as 
having  been  vaccinated.  It  is  said  that  persona 
may  leave  the  district,  and  that  no  provision  is 
made  for  such  cases.  That  merely  shows  that 
the  machinery  provided  by  the  Act  of  Parlia- 
ment is  not  absolutely  certain  in  its  action.  It 
conld  scarcely  be  so.  Every  conceivable  case 
oonld  not  be  provided  for.  Bat  in  so  far  as  it  is 
certain  there  is  nothing  in  thia  section  to  indicate 
that  it  is  not  to  be  carried  out  to  the  nttermost. 
That  being  so,  I  think  that  it  is  the  dnty  of  the 
registrar  in  making  ont  his  list  every  six  months 
to  include  the  name  of  every  person  not  certified 
as  vaccinated,  or  nn&t,  without  regard  to  the 
qneetion  whether  snob  person  was  incladed  in 
former  lists,  and  that  if  any  person's  name  so 
appears  in  the  registrar's  list  the  parochial  board 
are  bound  to  issne  the  order  to  vaccinate,  and  if 
they  do  so,  and  the  person,  or  parent,  or  gnar- 
dian  refuses  to  allow  the  operation  to  be  per- 
formed, then  the  penalty  is  incurred. 

I  most  therefore  move  your  Lordships  to 
answer  the  question  in  this  case  in  the  negative, 
and  to  remit  the  cause  back  to  the  Sheriff- 
Snbstitnte. 

LoBD  Adam — This  complaint  is  brought  nnder 
the  I8th  section  of  the  Vaooination  Act  of  1863. 
The  only  objection  stated  to  it  is  an  objection 
oatwith  the  complaint  altogether,  namely,  that 
the  accused  had  been  convicted  for  the  same 
offence  in  connection  with  the  same  child  on  the 
28th  December  1887.  The  validity  of  this  objec- 
tion depends  upon  the  construction  of  the  18th 
section  of  the  statute,  and  I  concur  with  your 
Lordship  that  upon  the  construction  of  that 
section  it  very  clearly  appears  that  the  accused 
hers  was  not  convicted  of  the  same  offence  upon 
the  28th  December  1887.  The  section  is  to  my 
mind  quite  intelligible  though  not  very  well 
expressed.  It  lays  a  duty  upon  the  registrar  of 
each  district  once  in  every  six  months  to  transmit 
to  the  inspector  of  the  poor  a  list  of  the  names  and 
addresses  of  "such  persons  as  have  failed  to 
transmit  or  lodge  a  certificate  of  vaccination 
in  terms  of  this  Act."  I  do  not  understand  that 
it  is  contended  on  the  other  side  that  the  com- 
plainer  here  was  not  in  that  position.  I  have 
not  beard  it  said  that  he  was  not  one  of  those 
persons  who  had  failed  to  transmit  or  lodge  a 
certificate  of  vaccination  in  terms  of  the  Act. 
Therefore,  in  my  view,  the  registrar  had  no 
alternative  but  to  put  him  in  that  list.  That  list 
is  to  be  sent  to  the  inspector  of  the  poor.  He  is 
to  lay  it  before  the  parochial  board  and  the 
board  is  to  issue  an  order  to  their  vaccinator  to 
vaccinate  the  persons  "named  in  snoh  list,"  the 
dear  meaning  being  the  nnvacoinated  persons 
named  in  such  list.  All  this  having  happened 
by  force  of  the  statute  the  vaccinator  is  to  pro- 
ceed to  vaccinate  such  persons,  and  then  these 
words  follow — "  And  if  any  such  person,  or  the 
parent  or  person  having  the  care  of  any  snch 
child,  shall  refuse  to  allow  such  operation  to  be 
performed,  he  shall,  for  every  snch  offence,  be 
liable  to  a  penalty  not  exceeding  twenty  shillings, 
and  failing  payment  to  be  imprisoned  for  any 
period  not  exceeding  ten  days."  It  is  to  me 
clear  that  that  order  may  be  pronounced  every 


six  months,  and  the  offenoe  committed  every  six 
months.  In  my  humble  opinion  the  offence  is 
committed  every  time  the  order  is  disobeyed.  It 
is,  in  my  judgment,  a  misreading  of  the  statute 
to  regard  the  two  offences  as  the  same  offence 
I  therefore  think  the  Sheriff-Substitute  wrong  in 
sustaining,  as  a  bar  to  all  further  proceedings, 
the  conviction  for  refusal  to  obey  a  previous 
order.  But  farther  we  have  the  words  nsed  in 
the  section  "every  snch  offence."  I  think  these 
words  imply  the  possibility  of  more  than  one 
such  offence.  If  it  had  been  otherwise  the 
words  nsed  would  have  been  "  for  such  offenoe." 

Loan  TsATNXB — I  think  the  question  raised  by 
this  case  is  a  difficult  question,  but  I  have  come 
to  be  of  opinion  with  yotir  Lordships  that  the 
SheriS-Substitate  is  in  error  in  sustaining  as  he 
has  done  the  objection  to  the  competency  of  the 
complaint. 

Section  18  of  the  Act  of  186B  has  not  been  very 
carefully  revised,  and  it  contains,  on  a  literal 
reading  of  it,  a  provision  of  a  very  startling 
kind.  It  appears  upon  the  face  of  the  daose 
that  the  registrar  is  to  transmit  a  list  of  the 
names  and  addresses  of  the  persons  who  have 
failed  to  lodge  certificates  of  vaccination  to  the 
inspector  of  poor,  and  that  the  Parochial  Board, 
on  the  same  being  laid  before  them  by  the 
inspector,  is  to  issue  an  order  to  vaccinate  "the 
persons  named  in  snch  list."  This  may  be  read, 
undoubtedly,  as  meaning  the  persons  who  have 
failed  to  transmit  to  the  registrar  the  certificate 
of  vaccination ;  not  the  child  or  children  to 
whom  the  desiderated  certificate  would  apply. 
But  the  real  meaning  of  the  section  is  discover- 
able when  it  is  considered  what  the  certificate 
when  sent  to  the  registrar  would  bear.  '  The 
certificate  required  by  the  Act  .would,  if  dniy 
transmitted,  bear  the  name  of  the  child  who  had 
not  been  vaccinated,  and  whose  vaccination  bad 
been  postponed.  That  name — the  name  of  the 
child — will  therefore  appear  In  the  list  made  up 
by  the  registrar.  The  list  will  contain  not 
merely  the  name  of  the  defaulting  parent  or 
guardian,  but  the  name  of  the  child  in  regard 
to  whom  there  has  been  default.  On  such  a  list 
being  transmitted  by  the  registrar,  the  parochial 
board  is  to  order  the  vaccination  of  the  "  persona 
named  in  aaid  list " — that  is,  is  to  order  the 
vaccination  of  the  persons  named  in  that  list  who 
are  there  reported  as  not  having  been  vaccinated, 
or  rather,  of  whose  vaooination  no  certificate  has 
been  lodged  with  the  registrar.  I  think  the 
section  bears  the  meaning  I  have  thus  put  npon 
it.  Any  other  meaning  would  render  the  clause 
ineffectual  in  the  attainment  of  the  end  sought 
thereby  to  be  attained,  and  if  that  be  so,  we 
are  bound  to  put  sn^  a  meaning  on  the  danse 
(if  the  words  of  the  clause  will  bear  it)  as  will 
make  the  clause  effectual,  rather  than  a  meaning 
which  will  make  the  clause  nugatory. 

The  registrar  is  directed  by  the  Aot  to  transmit 
his  list  to  the  parochial  board  every  six  montba, 
and  the  parochial  board  is  thereupon  to  order 
the  vaccination  of  the  child.  Every  saoh  order 
must  be  obeyed,  until  the  child's  name,  as  well  aa 
its  defaulting  guardian's  name,  is  removed  from 
the  list,  and  the  diaobedience  of  every  such  order 
incurs  the  statutory  penalty.  I  think  this  is  a 
more  reasonable  view  of  the  statute  than  that 
which   the    Sheriff-Substitute   has   taken.      la 


Digitized  by 


Google 


Skmc  T.  ValooQW,') 
Mar.  4, 1888.     J 


The  Scottish  Law  Bqwrter.—  Vol.  XX  VI. 


413 


ooming  to  this  oonolnsion  I  do  not  attach  mnoh 
weight,  if  any,  to  the  use  of  the  wordB  "eTery 
snob  offenoe,"  which  I  regard  rather  as  words  of 
style  than  as  an  express  direction  as  to  the  ao- 
onmulation  of  offences  and  penalties. 

liord  Chief -Justice  Gockburn's  remarks  in 
PO/^er't  case  wonld  hare  had  more  force  and 
weight  if  the  Act  he  was  there  interpreting  had 
been  the  same  as  that  now  nnder  oonai deration, 
bat  that  A.ct  contained  no  claose  eqairalent  to 
that  ander  which  this  complaint  is  brought. 

The  Coart  answered  the  qnestion  stated  in  the 
negative,  and  remitted  the  cause  to  the  Sheriff- 
Substitute. 

Connsel  for  the  Appellant— Comrie  Thomson 
— Law.     Agents — Hagart  t  BornMurdoob,  W.S. 

Counsel  for  the  Respondent — Guthrie.  Agent 
— B.  0.  Gray,  S.8.0. 


Monday,  March  4. 

(Before  the  Lord  Jnstioe-Clerk,  Lord  Adam, 
and  Lord  Trayner.) 

MACKENZIE  V.  ALLAN. 

Jiutieiary  Oaut — Setitenee — Alteration  in  Exe- 
cutorial Part— Ambiguity— Sea  Fiiheriet  Act 
1888  (46  and  47  Viet.  cap.  22),  tec.  20,  tub-tee. 
2 — Sea  Fitheriet  [Scotland)  Amendment  Act 
1885  (48  and  49  Viet.  cap.  70),  ue,  4. 

A  sentence  convicting  an  accused  person 
of  a  contravention  of  the  bye-laws  passed 
by  the  Fishery  Board  for  Scotland,  in  respect 
he  had  used  a  beam-trawl  for  sea  fish  within 
prohibited  limits,  and  adjudging  him  to  pay 
a  fine  of  £20,  and  in  default  of  payment  to 
suffer  thirty  days'  imprisonment,  was  pro- 
nounced verbally  by  a  Sheriff,  and  thereafter 
read  out  by  the  Sheriff-clerk  from  a  draft 
prepared  by  him  daring  the  trial,  the  written 
form  ending  with  these  words,  "without 
prejudice  to  diligence  by  poinding  or  arrest- 
ment if  no  imprisonment  has  followed  on 
the  conviction,"  Subsequently  on  the  same 
day  the  form  of  the  sentence  was  altered  by 
the  Sheriff  to  the  effect  (1)  that  eight  days 
were  allowed  to  the  accused  in  which  to  pay 
his  fine,  and  (2)  that  warrant  was  granted 
for  recovery  of  the  flne  by  poinding  and 
gale  of  the  boat,  Sk.,  to  which  the  accused 
belonged  in  terms  of  the  Sea  Fisheries  Act 
1883,  sec  20,  sub -sec.  2,  the  return  or  eze- 
oution  of  the  poinding  to  be  lodged  within 
twenty  days  "from  the  expiration  of  the 
period  herein  allowed  for  payment  under 
certification  of  imprisonment  for  the  period 
of  thirty  days  as  before  written  in  default 
of  payment  or  recovery  of  the  said  enm  of 
£20  of  flne  before  the  time  allowed  for  such 
report."  ibe  sentence  in  its  final  form  was 
read  over  in  Court  in  presence  of  the  prose- 
entoT  and  the  accused,  and  signed  by  the 
Sheriir. 

In  a  suspension  it  was  objected  (1)  that 
the  sentence  was  ambiguous,  in  respect  it 
contained  two  different  dates  on  which 
imprisonment  was  authorised  to  follow  de- 


fault of  payment  of  the  flne ;  and  (2)  that 
the  sentence  was  void,  in  respect  it  was  not 
the  sentence  pronounced  by  the  Court  in  the 
presence  of  parties. 

Held  (1)  that  the  sentence  waa>  in  con- 
formity with  the  statutory  provisions  under 
which  it  was  pronotinced,  and  (2)  that  the 
sentence  had  not  been  altered  after  it  was 
pronounced,  but  only  completed  as  regards 
executorial  matter,  and  suspension  refitted. 
James  Mackenzie,  fisherman,  Branderburgh,  was 
upon  2l3t  December  1888  charged  at  the  instance 
of    Alexander    Grigor  Allan,    Procurator-Fiscal, 
Elgin,  before  the  Sberiff-Substitnte  at  Elgin  with 
having  ' '  contravened  the  bye-laws  passed  by  the 
Fishery  Board  for  Scotland,  dated   18th  April 

1887,  confirmed  by  Her  Majesty's  Secretary  for 
Scotland  27th  June  1887,  and  published  28th 
June  1887,  in  terms  of  the  Sea  Fisheries  Act 

1888,  as  amended  by  the  Sea  Fisheries  (Scotland) 
Amendment  Act  1885,  by  which  bye-laws  it  is, 
inter  alia,  provided  that  no  person,  nnless  in  the 
service  of  the  Fishery  Board  for  Scotland,  shall 
at  any  time,  from  the  date  when  said  bye-laws 
came  into  force  (being  4th  July  1887),  use  any 
beam-trawl  for  taking  sea  flsh  from  a  point  a 
mile  west  of  the  mouth  of  the  Findhorn  river, 
and  thence  along  the  coast  at  a  distance  of  three 
miles  to  a  point  due  north  magnetic  from  Ein- 
naird  Head  Lighthouse ;  in  so  far  as  the  said 
James  Mackenzie,  being  the  master  or  person 
actually  in  command  of  the  boat  '  J.  Mackenzie,' 
of  Lossiemouth,  numbered  191  of  the  port  of 
Inverness,  did  on  Wednesday  Blst  October  1888, 
or  about  that  time,  at  a  part  of  the  sea  distant 
a  mile  and  a-quarter  or  thereby  off  Kess  Point, 
near  Hopeman,  in  the  pariah  of  Duffns  and  county 
of  Elgin,  use  a  beam-trawl  for  taking  sea  fish, 
and  was  not  in  the  service  of  the  Fishery  Board 
for  Scotland." 

The  Sheriff-Substitute  found  the  offence  libelled 
proved,  and  verbally  imposed  a  flne  of  £20,  and 
failing  payment  imprisonment  for  thirty  days. 
The  Sheriff-Clerk  thereupon  read  from  a  draft 
which  he  had  prepared  during  the  trial  the  sen- 
tence of  the  Court.  This  sentence,  after  finding 
the  offence  proved  and  imposing  the  flne  and 
alternative  imprisonment,  contained  the  usual 
warrant  to  officers  of  law  to  apprehend  the 
accused  and  convey  him  to  prison,  and  ended 
with  these  words,  "without  prejudice  to  dili- 
gence by  poinding  or  arrestment  if  no  imprison- 
ment has  followed  on  the  conviction."  There- 
after the  form  of  the  sentence  was  altered  by  the 
Sheriff -Substitute  to  read  as  follows — "The 
Sheriff -Substitute,  in  respect  of  the  evidence 
adduced,  finds  that  the  said  James  Mackenzie 
has  contravened  the  bye-laws  as  libelled,  and 
therefore  convicts  him  of  the  offence  charged, 
and  therefore  adjudges  him  to  forfeit  and  pay 
the  sum  of  twenty  pounds  of  fine,  and  in  de- 
fault of  pavment  thereof  within  eight  days  from 
this  date,  decerns  and  adjudges  the  said  James 
Mackenzie  to  be  imprisoned  for  the  space  of 
thirty  days,  and  thereafter  to  be  set  at  liberty, 
and  for  that  purpose  grants  warrant  to  officers  of 
law  to  apprebend  and  convey  the  said  James 
Mackenzie  to  the  prison  of  Inverness,  thereafter 
to  be  dealt  with  in  dne  course  of  law  ;  and  in 
respect  that  no  imprisonment  can  follow  in  the 
event  of  recovery  of  the  fine  as  after  provided, 
and  in  terms  of  the  provisions  of  section  20,  sub- 
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Beotion  2,  of  the  Sea  Fisheries  Aot  188S,  adjudges 
the  said  fine  to  be  reoovered  by  distress  or  poind- 
ing and  sale  of  the  sea  fishing-boat  to  which  the 
said  James  Mackenzie  belongs,  and  her  tackle, 
apparel,  ■  and  furniture,  and  any  property  on 
board  thereof  or  belonging  thereto,  or  any  part 
thereof,  and  grants  warrant  to  officers  of  Court, 
in  default  of  payment  of  the  said  fine,  for  poind- 
ing of  the  said  boat  and  other  effects  above  set 
forth,  and  summary  sale  thereof  on  the  expiration 
of  not  less  than  forty-eight  hoars  after  such 
poinding,  without  further  notice  or  warrant,  and 
appoints  a  return  or  exeontion  of  such  poinding 
and  sale  to  be  made  within  twenty  days  from  the 
expiration  of  the  period  herein  allowed  for  pay- 
ment, under  oertUIcation  of  imprisonment  .for 
the  period  of  thirty  days,  as  before  written,  in 
default  of  payment  or  recovery  of  the  said  sum 
of  twenty  pounds  of  fine  before  the  time  allowed 
for  such  report,  and  directs  five  pounds  of  said 
penalty  to  be  applitd  in  or  towards  payment  of 
the  expenses  of  the  proceedings  should  the  penalty 
be  recovered  by  payment,  and  ten  pounds  in  the 
event  of  it  being  recovered  by  diligence."  The 
accused  and  his  agent  and  the  prosecutor  were 
reealled  to  Court,  and  in  their  presence  the  sen- 
tence as  altered  was  read  over,  and  was  signed 
by  the  Sheriff. 

Section  4  of  the  Sea  Fisheries  (Scotland) 
Amendment  Act  1885(48  and  49  Vict.  cap.  70) 
provides,  inter  aiia—"  Any  person  contravening 
a  bye-law  duly  confirmed  shall  be  guilty  of  an 
offence  under  the  Sea  Fisheries  Act  1883,  and 
shall  be  liable  on  summary  conviction  to  a  fine 
not  exceeding  £100,  and  failing  immediate  pay- 
ment of  the  fine,  to  imprisonment  for  a  period 
not  exceeding  sixty  days,  without  prejudice  to 
diligence  by  poinding  or  arrestment  if  no  im- 
prisonment has  followed  on  the  conviction." 
'  Section  20,  sub-section  2,  of  the  Sea  Fisheries 
Act  1883  (46  and  47  Vict.  cap.  22)  providesas 
follows: — "(2)  Any  fine  or  compensation  ad- 
judged under  this  Act  may  be  recovered  in  the 
ordinary  way,  or  if  the  Court  think  fit  so  to  order, 
by  distress  or  poinding  and  sale  of  the  sea  fishing- 
boat  to  which  the  offender  belongs,  and  her 
tackle,  apparel,  and  furniture,  or  any  property 
on  board  thereof  or  belonging  thereto,  or  any 
part  thereof ;  provided  that  where  the  boat  is  a 
foreign  sea  fishing-boat  the  Court  may  order  that 
in  lien  of  any  such  distress  the  boat  may  be 
detained  in  some  port  in  the  British  islands  for 
a  period  not  exceeding  three  months  from  the 
date  of  the  conviction,  and  the  boat  may  be 
detained  accordingly,  and  in  such  case  shall  not 
be  distrained." 

The  accused  brought  a  suspension  in  the  High 
Court.  He  pleaded,  inter  aZta— 1'(1)  The  pre- 
tended sentence'  complained  of  is  illegal,  and 
should  be  set  aside  in  respect  of  the  informality 
and  irregularity  in  the  proceedings  condescended 
on.  (2)  Said  sentence  is  void  and  illegal,  in 
respect  it  is  not  the  sentence  pronounced  by  the 
Court  in  presence  of  parties  and  their  agents 
after  the  hearing  of  the  case.  (3)  The  sentence 
complained  of  is  illegal,  in  respect  of  ambiguity 
and  uncertainty,  and  should  be  quashed. " 

Argued  for  the  complainer— (1)  The  sentence 
was  null  on  account  of  ambiguity.  The  two 
parts  of  the  sentence  were  inconsistent  with  one 
another.  In  the  first  part  imprisonment  was 
ordered  to  follow  a  failaie  to  pay  the  fine  within 


eight  days  from  the  date  of  the  sentence ;  while  in 
the  second  part  it  was  ordered  to  follow  a  failure  to 
pay  or  recover  the  fine  by  poinding  within  twenty- 
eight  days  from  the  date  of  the  sentence.  Further, 
in  the  first  part  of  the  sentence  the  imprisonment 
was  an  alternative  to  the  whole  fine;  in  the 
second  it  was  not  so.  Part  of  it  might  be  paid 
or  recovered  and  imprisonment  might  follow  as 
well.  (2)  The  sentence  was  void  because  it  was 
not  the  sentence  pronounced  by  the  Court  in  the 
presence  of  parties — Henry  v.  Toung,  July  21, 
1846,  Arkley  105  ;  Hume  v.  Heek,  July  13,  1846, 
Arkley  88;  Clarhton  v.  Muir,  July  19,  1871,  3 
Coup.  125.  Section  20,  sab-sec.  2,  of  the  Sea 
Fisheries  Act  of  1883,  which  authorised  poinding 
of  the  boat,  &o.,  was  a  very  special  provision. 
The  diligence  did  not  follow  upon  a  sentence  as 
a  matter  of  coarse  bat  only  if  "  the  Court  think 
fit  BO  to  order." 

Argued  for  the  respondent — The  sentence  read 
ont  immediately  after  the  trial  was  incomplete  in 
so  far  as  the  executorial  part  of  it  was  concerned. 
It  contained  the  words  "without  prejudice  to 
diligence  by  poinding  or  arrestment,  if  no  im- 
prisonment has  followed  the  conviction."  In 
the  sentence  as  finally  adjusted  this  last  clause 
was  amplified,  but  the  sentence  was  essentially 
the  same.  The  only  detail  in  which  it  differed 
was  that  eight  days  were  allowed  the  accused  for 
payment  of  his  fine  instead  of  immediate  pay- 
ment being  ordered.  That  was  no  prejudice  to 
the  accused.  The  sentence  of  a  Court  was  that 
which  was  signed  by  the  judge — Hume's  Oomm. 
a  477. 

The  Co  art  intimated  that  they  did  not  desire 
to  hear  argument  on  the  oomplainer's  objection 
to  the  sentence  on  the  ground  of  ambiguity. 

At  advising — 

LoKD  JusTiaE-Oi.xBK — There  is  no  step  of 
criminal  procednre  which  ought  to  be  more 
safeguarded  than  the  pronouncing  of  sentence, 
and  absolute  secarity  is  required  that  after  a 
sentence  is  duly  pronounced  it  shall  not  in  any 
substantial  particular  be  altered  by  the  judge  or 
by  the  officials  of  court.  It  would  be  a  most 
dangerous  thing  to  suffer  it  to  be  supposed  that 
when  a  sentence  has  been  dnly  adjusted  and 
annoanced  it  can  afterwards  be  interfered  with 
in  any  substantial  particular.  But  in  this  caae 
it  appears  to  me  that  there  is  no  ground  for 
coming  to  the  conclusion  that  any  such  thing 
was  done.  The  substantial  parts  of  this  sen- 
tence so  far  as  the  complainer  is  concerned  are 
two  ;  the  first,  that  he  is  to  forfeit  the  sum  of 
£20,  and  the  second,  that  if  he  fails  to  pay  that 
sum,  and  it  is  not  made  good  otherwise,  he  is  to 
go'  to  prison  for  30  days.  It  seems  that  at  the 
trial  the  Sheriff-Clerk  had  made  out  a  draft  sen- 
tence leaving  blank  the  amount  of  the  fine  and 
the  period  of  imprisonment.  That  draft  was  before 
the  Sheriff,  who,  after  having  made  np  his  mind 
to  convict,  determined  that  the  amount  of  the  fine 
should  be  £20,  and  the  alternative  period  of  im- 
prisonment of  30  days,  and  accordingly  annonnoed 
thatthatwouldbehissentenceupontheoomplainer. 
The  Sheriff-Clerk  following  that  up  read  from  his 
draft  the  sentence,  which  embodied  these  two 
things  and  the  usual  warrant  to  officers  of  CVrart 
to  convey  the  accused  to  prison,  and  also  an 
addendum  that  the  sentence  was  without  pre- 
judioe  to  diligence  by  poinding  or  arrestment  if 
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DO  Imprisonment  had  followed  on  the  conviction. 
After  that  draft  had  been'  read  ont  the  Sheriff 
aaw  oatue  to  remodel  the  form  of  the  sentence, 
not  in  any  essential  particnlar  in  so  far  as  re- 
garded the  oomplainer,  bat  solely  as  regarded 
the  executorial  part  of  it,  and  partioalarly  as  re- 
garded the  power  given  to  the  prosecutor  (which 
it  was  by  the  statute  cdmpetent  for  the  Sheriff 
to  grant),  to  recover  the  fine,  not  from  the  corn- 
plainer,  bat  from  the  property  to  whomsoever  it 
belonged  by  which  the  mischief  had  been  done, 
namely,  the  boat  and  gear.     Farther,  in  order  to 
give  time  for  the  payment  of  the  fine,  or  recovery 
of  [the  amount  by  poinding,  he  modified  the  eze- 
ontorial  part  of  the  sentence  by  inserting  in  it 
that  the  default  of  payment  was  not  to  operate 
against  the  complainer  at  once,  bat  only  after 
the  expiry  of  eight  days  from  the  date  of  the 
sentence.      It  does  not  appear  to  me  that  in 
these  oircamstances  there  is  any  ground  for  the 
complaint  made  in  this  bill  of  saspension.     The 
action  of  the  Sheriff  did  not  in  any  way  interfere 
with  the  sentence  to  the  prejudice  of  the  com- 
plainer.    All  that  was  done  was  to  bring  out  in 
the  sentence  more  fully  the  procedure  in  regard 
to  diligence  by  poinding  and  arrestment  which 
in  the  first  draft  had  been  stated  generally,  and 
to  give  eight  days  to  the  complainer  in  which  to 
pay  bis  fine.     The  final  form  of  the  sentence  was 
read  oat  in  presence  of  the  prosecutor  and  ac- 
cused, and  signed  by  the  Sheriff.     I  think  this 
narrative  of  the  facta  discloses  no  ground  for 
complaint  against   this  sentence,  and  that  the 
saspension  ought  to  be  refused. 

Lobs  Adam — There  are  varions  matters  of  dis- 
puted fact  as  to  what  took  place  in  the  Sheriff 
Court  when  this  sentence  was  pronounced.    Bat 
I  think  we  have  snfiScient  facts  before  us  to 
enable  ns  to  sustain  the  sentence.     So  far  as  the 
form  of  the  sentence  is  concerned  I  see  no  objec- 
tion to  it.     It  seems  to  be  in  conformity  with  the 
fourth  section  of  the  Act  of  1885,  and  the  twen- 
tieth seotion  of  the  Act  of  1883.     But  it  is  said 
that  this  is  a  different  sentence  from  that  pro- 
nounced by  the  Sheriff  in  open  Court,  and  that 
the  Sheriff  had  no  right  so  to  alter  bis  sentence. 
I  do  not  think  it  necessary  to  consider  the  ques- 
tion as  to  the  extent  of  a  judge's  powers  in  such 
a  matter,  because  I  think  the  admitted  facts  in 
this  case  exclude  the  necessity  for  such  a  con- 
sideration.    The  facts  admitted  are,  that  after 
the  Sheriff  had  heard  the  evidence  in  the  case  he 
read  oat  to  the  parties  as  the  sentence  the  words 
laid  before  us  in  a  draft  sentence  which  had  been 
prepared  during  the  course  of  the  trial.    Now,  on 
comparing  that  with  the  sentence  which  was  ulti- 
mately pronounced  I  find  no  discrepancy  betwe^ 
them.     All  that  I  find  is  that  the  words  in  the 
draft  sentence,  ' '  without  prejudice  to  diligence 
by  poinding  or  arrestment  if  no  impriBonment 
has  followed  on  the  conviction,"  are  amplified 
into  the  more  extended  form  in  which  they  now 
appear. 

I  think  it  is  impossible  to  say  that  the  sentence 
now  before  ns  is  a  different  sentence  from  that 
which  was  f^t  pronounced,  and  I  have  no  hesi- 
tation in  concurring  with  your  liordsbip. 

IxMiD  TsAYNXB— I  agree  in  the  result  at  which 
year  Iiordships  have  arrived.  I  think  the  sen- 
tence complained  of  is  the  same  as  that  admittedly 


pronounced  by  the  Sheriff,  and  read  over  by  him 
in  open  Court.  For  my  own  part  I  should  be 
very  sorry  to  say  anything  wbich  would  seem  to 
countenance  the  right  or  propriety  of  a  Judge 
who  has  pronoanced  sentence  cominginto  Court 
one  hour  or  many  hours  afterwards  and  pro- 
nouncing a  different  sentence.  I  am  satisfied 
that  no  such  thing  happened  here,  and  that  the 
sentence  complained  of  is  really  the  sentence 
pronounced  by  the  Sheriff.' 

The  Ooart  refused  the  saspension. 

Counsel  for  the  Complainer — Orr.  Agents — 
Guild  t  Shepherd,  'W.S. 

Counsel  for  the  Bespondent  —  M'Kechnie. 
Agent — Thomas  Oarmichael,  S.S.O. 


Monday,  March  4. 

(Before  the  Iiord  Jostice-Olerk,  Lord  Adam, 
and  Lord  Trayner.) 

CHALMERS  V.  BAIN  AND  IKVINE. 

Jutiiciary  GoMt — Salmon  FUhgria  Aet  1868  (81 
and  32  Viet.  cap.  123),  see.  2\— Annual  Clou- 
Time. 

The  Salmon  Fisheries  (Scotland)  Act  1868, 
sec.  21,  provides — "  Any  person  who  shall . . . 
have  in  his  possession  any  salmon  taken 
within  the  limits  of  this  Act  between  the 
commencement  of  the  latest  and  the  termina- 
tion of  the  earliest  annual  close-time  which 
is  in  force  at  the  time  for  any  district  shall 
be  liable  to  a  penalty. "... 

Held  that  the  words  "annual  dose-time" 
mean  the  time  during  which  net  fishing  is 
UlegaL     Therefore,    that  a    complaint    was 
relevant  which  charged  the  accused  with 
having  salmon  in  his  possession  during  close- 
time  although  at  the  date  libelled  rod-and- 
line  fishing  was  open  in  another  district. 
This  was  an  appeal  at  the  instance  of  William 
Chalmers,  solicitor,  Perth,  as  authorised  to  pro- 
secute on  behalf  of  the  Tay  District  Board  upon 
a  case  stated  against  a  decision  of  the  Justices  of 
the  Peace  of  the  county  of  Perth  dismissing  a 
complaint  at  his  instance  against  Charles  Bain  or 
Bayne  and   Edward  Erwin  or  Irvine  charging 
them    with    having   contravened    The    Salmon 
Fisheries  Scotland  Act  1868,  and  seotion  2lBt 
thereof,  in  so  far  as  upon  Thursday  the  29th  day 
of  November  1888,  or  about  that  time,  the  said 
Charles  Bain  or  Bayne  and  Edward  Erwin  or 
Irvine  had  in  their  possession  salmon  or  fish  of 
the  salmon-kind  taken  within  the  limits  of  the 
said  Act  between  the  commencement  of  the  latest 
and  the  termination  of  the  earliest  annual  close- 
time  then  in  force  for  any  district  in  Scotland, 
and  that  in  East  High  Street,  Crieff,  and  had  in 
their  possession  on  said  occasion  a  bag  contain- 
ing two  salmon  or  fish  of  the  salmon-kind  which 
were  seized  in  terms  of  said  Act,  and  the  said 
Charles  Bain  or  Bayne  had  been  twice,  and  the 
said  Edward  Erwin  or  Irvine  once  previously 
convicted  nnder  said  Act. 

The  case  set  forth  that  it  was  objected  on 
behalf  of  the  said  Charles  Bain  or  Bayne  that  no 
valid  offence  was  alleged,  in  respect  that  the 
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alleged  contraventioii  on  29th  November  1888 
took  place  when  the  district  of  the  riTer  Tweed 
was  open  for  rod-and-line  fishing,  the  annual 
elose-time  for  that  time  being  between  30th  Not- 
ember  and  1st  February.  The  said  Edward 
Erwin  or  Irvine  failed  to  appear.  The  appellant 
answered  that  what  is  meant  by  annual  close-time 
in  the  section  of  the  Act  founded  on  ig  the  annual 
close-time  for  net-flsbing,  and  that  the  annual 
dose-time  for  net-fishing  in  the  district  of  the 
river  Tweed  is  between  lith  September  and  16th 
Febmary. 

The  Justices  sustained  the  objection,  and  dis- 
missed the  complaint. 

The  question  of  law  for  the  opinion  of  the 
Oonrt  was — "Whether  the  words  'annnal  close- 
time,'  in  section  21  of  the  Salmon  Fisheries 
(Scotland)  Act  1868,  include  the  extension  of 
time  for  rod-fishing. " 

The  Salmon  Fisheries  (Scotland)  Aot  1868  (il 
and  82  Vict.  cap.  123),  sec.  21,  provides— "  Any 
person  who  sh^  buy,  sell,  or  expose  for  sale  or 
have  in  bis  possession  any  salmon  taken  within 
the  limits  of  this  Act  between  the  commencement 
of  the  latest  and  the  termination  of  the  earliest 
annnal  close-time  which  is  in  force  at  the  time 
for  any  district,  shall  be  liable  to  a  penalty  not 
exceeding  five  pounds,  and  to  a  further  penalty 
not  exceeding  two  pounds  for  every  salmon  so 
bought,  sold,  or  exposed  for  sale,  or  in  his  pos- 
session, and  any  salmon  so  bought,  sold,  or  ex- 
posed for  sale,  or  in  his  possession,  shall  be 
forfeited,  and  the  burden  of  proving  that  any 
such  salmon  was  caught  beyond  tbe  limits  of 
this  Aot  shall  be  on  the  person  selling  or  expos- 
ing the  same  for  sale,  or  having  the  same  in 
his  possession. "  Section  22.  .  .  .  "  And  no  sal- 
mon caught  by  rod  and  line  during  the  annnal 
close-time  for  net-fishing  shall  be  shipped,"  &o. 

The  Salmon  Fisheries  (Scotland)  Act  1862  (25 
and  26  Viot.  cap.  97)  provides— Section  6.  "The 
Commissioners  shall  have  the  powers  and  perform 
the  duties  hereinafter  specified- that  is  to  say," 
.  .  .  Subsection  5.  "To  determine,  subject  to 
tbe  provisions  of  this  Act,  at  what  dates  the 
annnal  close-time  for  every  district  shall  com- 
mence and  terminate,  and  at  what  periods  subse- 
qnent  to  the  commencement  and  prior  to  tbe 
termination  of  the  annual  close-time  it  shall  be 
lawfnl  to  flsh  for  and  take  salmon  with  the  rod 
and  line."  Section  7.  The  annnal  dose-time  for 
every  district  shall  continue  for  168  days."  Sec- 
tion 8.  "The  annnal  close-time  shall  be  applicable 
to  every  mode  of  fishing  for  or  taking  salmon  in 
any  river,  lake,  or  estuary,  or  in  the  sea,  except 
by  means  of  the  rod  and  line  for  the  periods  in 
each  district  to  be  fixed  by  the  Commissioners 
subsequent  to  the  commencement  and  prior  to 
the  termination  of  the  annual  close-time  during 
which  it  shall  be  lawful  to  fish  for  and  take  sal- 
mon by  means  of  the  rod  and  line, " 

Argued  for  the  appellant — ^Annual  dose-time 
meant  the  period  during  which  net-fishing  was 
prohibited.  Although  during  part  of  that  period 
fishing  by  rod  and  line  was  permitted,  it  was 
nevertheless  close-time  within  the  meaning  of  the 
Aot.  Section  6,  sub-section  5,  gave  power  to  the 
Commissioners  nnder  the  Act  to  fix  the  annual 
dose-time  for  every  district,  and  at  the  same  time 
to  determine  during  what  periods,  subsequent  to 
the  commencement  and  prior  to  the  termination 
of  dose-time,  it  should  be  lawful  to  fish  with  rod 


and  line.  Section  7  fixed  the  duration  of  annnal 
dose-time  at  168  days.  That  provision  would 
not  be  fulfilled  if  the  time  daring  which  rod- 
fishing  was  permissible  was  deducted  from  dose- 
time.  Section  8  provided  expressly  that  unntinl 
close-time  should  be  applicable  to  every  mode  of 
fishing  except  by  rod  and  line  during  the  periods 
snbseqnent  to  the  comjnencement  and  prior  to 
the  termination  of  the  annual  close-time  in  which 
rod-fishing  might  be  lawful.  In  the  case  of 
Blair  v.  Shepherd,  April  12,  1871,  2  Coup.  28,  it 
was  held  to  be  a  good  defence  to  a  prosecntion 
under  sec.  21  of  the  Aot  that  the  salmon  in  ques- 
tion had  been  actually  captured  by  rod  and  line. 
That  decision  did  not  apply  to  the  present  case. 
In  WiUone  v.  Harvey,  Nov.  18,  1884,  5  Coup. 
£18,  Lord  Young  had  expressed  an  opinion  con- 
trary to  the  appellant's  contention,  but  that 
expression  of  opinion -was  obiter,  and  the  question 
had  not  been  argued.  The  decision  in  Chalmeri  v. 
Af'Olaihan,  Feb.  2,  1886,  1  White  1,  proceeded 
entirely  upon  the  ground  that  at  the  date  of  tha 
alleged  offence  the  Tweed  district  was  still  open 
for  net-fishing. 

Argued  for  the  respondent8--(l)  No  oonTietion 
could  be  obtained  under  section  21  of  the  Act, 
because  its  terms  were  self-contradictory.  It 
required  an  accused  person  in  exculpation  to 
prove  that  salmon  taken  within  the  limits  of  the 
Act  were  taken  beyond  the  limits  of  the  Aot — 
Lord  Young  and  the  Lord  Justice-Clerk  in 
Ohalmert  v.  M'OUuhan  tupra.  (2)  No  con- 
viction could  be  allowed  under  sec.  21  of  tbe  Act 
unless  at  the  time  of  tbe  alleged  contravention 
every  district  in  Scotland  was  closed  for  net  and 
rod  fishing.  Though  the  oase  of  Ohalmert  did 
not  decide  the  question  involved  in  this  case  the 
principle  involved  in  that  decision  was  aRainst 
the  appellant's  contention.  Were  it  otherwise  a 
person  might  be  punished  for  possessing  salmon 
lawfully  captured  by  rod  and  line.  The  dis- 
tinction between  close-time  for  both  net  and  rod 
fishing  was  recognised  by  sec.  22  of  the  Aot, 
which  prohibited  the  exportation  of  salmon 
caught  by  rod  and  line  during  the  annual  doae- 
time  for  net-fishing. 

At  advising — 

LoBD  JusnaB-CLXBK — ^The  sole  question  in 
this  appeal  is  whether  tbe  prosecutor  in  this  oom- 
plaint  has  stated  a  relevant  ease  under  the  Salmon 
Fisheries  Act.  The  complaint  is  that  on  29th 
November  1868  the  accused  "had  in  their  pos- 
session salmon,  or  fish  of  the  salmon  kind,  ti^en 
within  the  limits  of  tbe  said  Act,  between  the 
commencement  of  the  latest  and  the  termination 
of  the  earliest  annual  close-time  then  in  force  for 
any  district  in  Scotland,  and  that  in  East  High 
Street,  Crieff,  and  had  in  their  possession  on 
such  occasion  a  bag  oontaining  two  salmon,  or 
flsh  of  the  salmon  kind,  which  were  seized  in 
terms  of  the  said  Aot."  Now,  the  question 
whether  that  is  a  relevant  charge  turns  upon  the 
answer  to  this  other  question.  What  is  "annual 
dose-time  ?"  For  it  is  conceded  that  if  the  ex- 
pression "annual  close-ttme"  does  not  cover 
29th  November  1888  then  the  complaint  wonU 
not  be  relevant.  It  is  not  suggested  by  the 
respondent  that  there  is  any  other  ground  on 
which  the  complaint  must  l)e  held  to  be  irrdevant 
except  that,  according  to  his  contention,  the 
39th  November  is  not  <  ■  doM-time. "    What,  then, 
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does  annnal  doBe-time  mean?  I  am  satisfied, 
after  considering  the  proTisiona  of  the  Act  of 
1862,  that  annoal  olose-time  means  the  period 
beginning  in  aatnmn  and  terminating  in  spring, 
when  no  fishing  for  salmon  is  permitted  other- 
wise than  by  rod  and  line  only.  I  think  that  the 
terms  of  the  Act  itself  make  that  dear.  Thus  in 
section  6  we  find  that  the  Commissioners  under 
the  Act  "shall  have  the  powers  and  perform  the 
duties  hereinafter  specified ;  that  is  to  say  (snb- 
seo.  6),  to  determine,  subject  to  the  provisions 
of  this  Act,  at  what  dates  the  annual  dose-time 
for  every  district  shall  commence  and  terminate, 
and  at  what  periods  subsequent  to  the  commence- 
ment of  the  annual  dose-time  it  shall  be  lawful 
to  fish  for  and  take  salmon  with  the  rod  and  line ; 
provided  that  the  number  ef  days  during  which 
SQoh  annual  close-time  shall  continue  shall  be 
the  same  as  regards  every  district."  Again, 
section  7  dedares  that  the  aimual  close-time 
shall  continue  for  168  days,  which  would  be  im- 
possible if  the  extra  time  allowed  for  rod  and  line 
fishing  were  excluded  from  the  close-time. 
Lastly,  sec.  8  shows  that  annual  olose-time  ap- 
plies to  every  mode  of  fishing  except  rod  and 
line,  for  it  provides  that  "the  annual  dose-time 
shall  be  applicable  to  every  mode  of  fishing  for 
or  taking  salmon  in  any  river,  lake,  or  estuary, 
or  in  the  sea,  except  by  means  of  the  rod  and 
line,  for  the  periods  in  each  district  to  be  fixed  by 
the  Commissioners  subsequent  to  the  commence- 
ment and  prior  to  the  termination  of  the  annual 
dose-time  during  which  it  shall  be  lawful  to  fish 
for  and  take  salmon  by  means  of  the  rod  and 
line." 

Now,  whatever  may  have  been  said  obiter  in 
other  oases,  I  have  no  hesitation  in  holding  that 
tbevords  of  the  statute  indicating  what  is  the 
annual  close-time  are  not  affected  either  as  to 
the  commencement  or  as  to  the  termination  of  it 
by  considerations  as  to  whether  or  not  rod  and  ! 
line  fishing  is  legal.  Permission  for  rod  and  line 
fishing  is  indeed  an  exceptional  favour  granted 
to  the  angler,  entitling  him  to  fish  within,  it  may 
be,  the  annual  close-time,  but  by  that  method 
only.  Such  exceptional  permission  is  only  neces- 
sary beoaose  of  the  establishment  of  the  close- 
time,  and  it  allows  rod-fishing  during  the  close- 
time.  I  think  that  that  is  sufficient  for  the 
decision  of  the  question.  But  there  was  a  ques- 
tion raised  by  the  respondent  in  argument  which 
is  indeed  not,  properly  speaking,  one  of  rele- 
vancy, but  requires  to  be  noticed.  The  respon- 
dent raised  the  question  whether  or  not  it  would 
be  a  good  defence  if  the  accused  proved  that  the 
flsh  were  caught  by  rod  and  line.  It  is  not 
necessary  to  give  any  opinion  on  that  point  now. 
It  will  be  for  the  Judge  who  tries  the  case  when 
he  hears  it  to  give  his  decision.  But  I  need  not 
conceal  my  own  view,  which  is  that  it  would  be 
a  good  defence  if  a  person  accused  under  such  a 
complaint  were  to  prove  that  the  salmon  were 
taken  by  rod  and  line. 

This  appeal  is,  on  the  grounds  I  have  stated, 
wdl  founded,  and  we  must  sustain  it,  and  remit 
the  cause  to  the  Justices  to  proceed. 

LoBD  Adam — ^The  accused  were  charged  with  a 
contravention  of  sec.  21  of  the  Salmon  Fisheries 
Act  1868,  in  so  far  as  they  had  in  their  posses- 
sion on  29th  November  1888  salmon  taken 
within  the  limits  of  the  Act,  "  between  the  oom- 
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menoement  of  the  latest  and  the  termination  of 
the  earliest  annual  close-time  then  in  force  for 
any  district  in  Scotland. "  On  the  face  of  it  that 
appears  a  relevant  complaint.  But  it  appears 
from  the  case  that  "after  hearing  a  statement  by 
Mr  M'Cash  on  behalf  of  the  accused,  to  the  effect 
that  no  valid  offence  was  alleged,  in  respect  that 
the  alleged  contravention  took  place  when  the 
district  of  the  river  Tweed  was  open  for  rod  and 
line  fishing,"  the  Justices  dismissed  the  com- 
plaint. Now,  it  is  obvious  that  the  material  date 
is  29th  November  1888.  It  is  admitted  that  on 
that  data  the  Tweed  district  was  open  for  rod- 
fishing,  and  that  being  so  it  is  said  that  the  com- 
plaint is  irrelevant,  and,  indeed,  it  would  be  so 
if  that  were  the  proper  interpretation  of  the 
phrase  the  "annual  close-time."  If  annual 
close-time  means  simply  the  time  during  which 
all  net-fishing  is  prohibited,  then  the  complaint 
is  rdevant,  but  if  it  means  the  time  during  which 
rod-fishing  also  is  prohibited,  then  the  complaint 
is  irrdevant.  Now,  I  do  not  propose  to  go  over 
a  second  time  the  various  sections  to  which  your' 
Lordship  has  alluded  in  order  to  answer  the 
question.  What  is  annual  close-time  in  the  sense 
of  the  Salmon  Fisheries  Act  1868  libelled  on  ?  I 
shall  only  say  that  I  think  it  clear  beyond  doubt 
that  the  expression  means  that  period  when  net- 
flshing  is  prohibited. 

If  we  come  to  that  conclusion,  it  follows  from 
it  that  the  complaint  is  relevant  If  so,  the 
question  whether  it  is  an  answer  to  such  a  com- 
plaint as  is  before  us,  that  the  salmon  was  taken 
by  rod  and  line,  is  a  question  which  may  arise  on 
the  defence.  It  may  arise  in  this  case  or  it  may 
not.  It  is  not  necessary  to  anticipate  what  may 
be  a  good  defence ;  I  reserve  my  opinion  upon 
it.  I  have  no  hesitation  in  concurring  with  your 
Lordships  in  holding  that  the  "annual  dose- 
time"  is  the  time  during  which  net-fisiiing  is 
prohibited. 

LoBD  Tbatnxs  concurred. 

The  Court  answered  the  question  in  the 
affirmative,  and  remitted  the  case  to  the  Justices. 

Counsel  for  the  Appellant— Ure.  Agents — 
Thomson,  Dickson,  &,  Shaw,  W.S. 

Counsel  for  the  Bespondents — Craigie. 


Monday,  March  4. 

(Before  the  Lord  Justice-Clerk,  Lord  Adam, 
and  Lord  Trayner.) 

CAIRMS  V,   LINTON. 

JiuHeiary  Caut— Edinburgh  Municipal  and 
PoKee  Act  1879  (42  and  43  Viet.  cap.  132), 
MM.  261  arid  SSS-Oitation  out  of  Juritdietion 
—  Unaound  Meat— ' '  P«e*et*ion  at  orjbr  Suman 
Food." 

Held  that  by  virtue  of  section  388  of  the 
Edinburgh  Hunioipal  and  Police  Act  1879, 
the  warrant  of  the  Judge  of  Police  is  suffi- 
cient within  Scotland  for  citing  or  appre- 
hending any  person  charged  with  committing 
an  offence  which  may  be  tried  by  him,  or 
for  citing  witnesses  for  the  trial  of  such  an 
offence,  if  such  warrant  be  endorsed  by  the 
j(0.  sxm.. 
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Sheriff    of    the    comity    of    Edinburgh    or 
Midlothian,  or  any  of  bia  SabEtitntea. 

A  farmer  in  Perthshire  despatched  a 
carcase  for  sale  in  the  ordinary  coarse  of 
basinesB  on  29tb  March  1888,  addressed  to 
the  Dead  Meat  Oompaay,  Fountainbridge, 
Ediuborgh.  The  carcase  had  been  dressed 
in  his  presence  "as  or  for  human  food  "  by 
the  batcher  who  slaughtered  it.  It  arrived 
in  the  market  on  the  following  day.  In 
consequence  of  its  appearance  the  manager 
of  the  market  had  it  examined,  and  it  was 
condemned  as  unfit  for  human  food.  The 
farmer  was  charged  before  the  Felice  Court 
of  Edinburgh  under  sec.  261  of  the  Edin- 
burgh Municipal  and  Police  Act  1879,  with 
haying  the  carcase  in  bis  possession  in 
Edinburgh  as  or  for  human  food,  the  same 
being  unsound,  and  was  conTioted. 

Held,  upon  an  appeal,  that  facts  had  not 
been  proved  sufficient  to  infer  that  the 
aocnsed  had  the  carcase  in  his  possession  in 
Edinburgh  as  or  for  human  food,  and  con- 
-viotion  quashed. 
John  Cairns,  residing  at  Olenesgles,  Perthshire, 
was  charged  before  the  Judge  of  the  Police 
Conrt  of  Edinburgh  upon  a  complaint  which  set 
forth  "that,  contrary  to  the  Edinburgh  Municipal 
and  Police  Act  1879,  section  261,  upon  the  30th 
of  March  1888,  be  had  in  his  possession  as  or  for 
human  food,  in  Fountainbridge  Street,  Edin- 
burgh, and  at  some  other  place  or  places  within 
the  limits  of  the  Edinburgh  City  Police  to  the 
prosecutor  unknown.  Five  hundred  and  ninety- 
six  ponnds  weight  of  botcher  meat,  videlicet,  beef 
of  an  unsound  and  unwholesome  description,  and 
in  a  state  unfit  and  unsuitable  for  human  food." 
The  Edinburgh  Municipal  and  Police  Act 
1879(42  and  43  Vict.  cap.  132),  sec.  333,  provides 
— "  When  any  person  charged  with  having 
committed  any  crime  or  offence  which  may  be 
tried  by  the  Judge  of  Police,  or  any  witness,  is 
beyond  the  burgh,  the  Judge  of  Police  shall 
grant  warrant  for  apprehending  or  citing  ^he 
offender,  and  for  citing  and,  failing  appearance 
after  due  citation,  for  apprehending  the  witness  ; 
and  any  such  warrant  shall  be  sufficient  within 
Scotland  for  citing  or  apprehending  such  offender 
or  witness,  and  for  conveying  such  offender  or 
witness  as  shall  be  taken  into  custody  in  terms  of 
the  warrant,  to  be  dealt  with  according  to  law, 
if  aach  warrant  be  endorsed  by  the  Sheriff  or  by 
the  Sheriff  of  the  county  where  the  same  shall  be 
executed,  and  such  warrant  or  citation  may  be 
executed  by  a  sheriff-officer,  messenger-at-arms, 
or  constable." 

Section  6  provides,  inter  alia,  "The  word 
Sheriff  shall  mean  the  Sheriff  of  the  county  of 
Edinburgh  or  Midlothian,  or  any  of  his  Substi- 
tutes, excepting  where  specially  provided  to  the 
contrary. " 

The  accused  was  cited  at  Oleneagles,  in  the 
county  of  Perth  upon  a  warrant  of  citation 
granted  by  the  Judge  of  Police,  and  endorsed  by 
the  Sheriff-Substitute  of  the  Lothians  and 
Peebles.  He  objected  to  the  jurisdiction  of  the 
Court,  but  the  objection  was  repelled.  Evidence 
having  been  led  the  judge  found  the  complaint 
proved,  convicted  the  accused,  and  fined  him 
seven  pounds  sterling,  with  the  option  of  ten 
days'  imprisonment.  Cairns  took  a  case.  The 
facts  held  to  be  proved  were  set  forth  therein  as 


follows: — "That  the  appellant  was  a  farmer 
residing  at  Gleneaglea,  in  &e  parish  of  Blackford 
and  county  of  Perth.  That  on  the  23rd  March 
1888  be  had  a  bull  which  was  suffering  from 
illness ;  that  he  called  in  the  veterinary  surgeon 
at  Auchterarder,  who  is  also  inspector  under  the 
local  authority  for  that  district  of  the  county  of 
Perth  ;  that  die  veterinary  surgeon  saw  this  bull 
on  the  23rd  and  2r)th  days  of  March  1888,  and 
expressed  an  opinion  that  it  was  suffering  from 
'  fardle  bound '  (an  affection  of  the  stomach), 
and  treated  it  accordingly  ;  that  he  advised  that 
the  animal  be  at  once  slaughtered  in  case  it 
should  die  from  the  disease.  That  the  said 
veterinary  surgeon  did  not  see  the  carcase  after 
the  animal  had  been  slaughtered.  That  the  bull 
was  slaughtered  by  a  butcher  from  Auchterarder, 
who  dressed  the  carcase  and  removed  part  of  the 
membrane  from  the  interior  of  the  animal.  It 
was  also  proved  that  the  parts  so  removed  were 
those  which  would  have  ahown  the  aymptoms  of 
pleurisy  most  distinctly,  that  being  a  disesae 
from  which  the  animal  was  proved  to  have  been 
Buffering  when  slaughtered.  That  the  carcase 
was  dressed  in  presence  of  the  appellant  and  the 
butcher  in  the  usual  manner  as  or  for  human 
food,  and  thereafter  despatched  by  the  appellant 
for  sale  in  the  ordinary  course  of  business,  from 
Crieff  Junction,  on  the  29th  of  March  aforesaid, 
addressed  to  '  The  Dead  Meat  Company, 
Fountainbridge,  Edinburgh.'  That  it  arrived  at 
the  said  market  on  the  day  following,  and  npon 
being  taken  out  of  its  wrappings  was,  in  conse- 
quence of  its  appearance,  sent  by  the  manager 
of  the  said  market  to  the  slaughterhouses, 
where,  having  been  examined,  it  was  at  once 
condemned  as  unsound  and  unfit  for  human  food 
— traces  of  disease  being  still  quite  apparent  on 
the  carcase  when  examined." 

The  questions  of  law  for  the  opinion  of  the 
High  Court  of  Justiciary  were: — "(1)  Had  th« 
Police  Court  of  Edinburgh  jurisdiction  in  this 
case  ?  (2)  Do  the  facts  proved  warrant  the  con- 
riction  complained  of  ?" 

The  Edinburgh  Municipal  and  Police  Act  1879 
(42  and  43  Vict.  cap.  32),  sec.  261,  provides— 
' '  Every  person  who  shall  sell  or  expose  to  sale, 
or  have  in  his  possession,  as  or  for  human  food, 
the  carcase  or  any  part  of  the  carcase  of  any 
animal  which  shall  appear  to  have  died  of  or  been 
killed  in  consequence  of  disease,  or  any  batcher 
meat,  fish,  poultry,  or  other  article  of  provision 
of  an  unsound  or  unwholesome  description,  or  in 
a  state  unfit  or  unsuitable  for  human  food,  shall 
be  liable  to  a  penalty  not  exceeding  twenty 
pounds,  and  the  articles  shall  be  forfeited  and 
disposed  of  as  the  Judge  of  Police  shall  diieot ; 
and  every  person  who  shall  sell  or  expose  to  sale, 
or  have  in  bis  possession  for  the  purpose  of  sale, 
as  or  for  human  food,  any  blown,  stuffed,  or 
pricked  veal,  lamb,  or  butcher  meat,  and  every 
person  who  shall  sell  or  expose  to  sale  any  bull 
beef  without  having  the  words  'Bull  Beef' 
exhibited  on  a  board  in  Roman  letters  of  at  least 
three  inches  in  length,  and  of  a  proportionate 
breadth,  over  the  stall  or  place  In  which  it  shall 
be  exposed  to  sale,  shall  be  liable  to  a  penalty 
not  exceeding  five  pounds,  and  the  articles  shall 
be  forfeited  and  disposed  of  as  th«  Judge  of 
Police  shall  direct." 

Argued  for  the  appellant — (1)  There  was  no 
jurisdiction,  because  the  appellant  vaa  cited  npon 
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an  invalid  warrant.  The  warrant  ongbt  to  have 
been  endorsed  by  the  Sheriff  of  the  county  of 
Perth.  The  indorsation  of  the  Sheriff-Sabstitnte 
of  the  liotbians  and  Peebles  had  no  anthority 
outside  of  his  territory.  No  doubt  aeotion  S33 
of  the  Edinburgh  Municipal  and  Police  Act  1879 
might  be  read  so  as  to  give  it  such  anthority. 
But  to  giTe  it  such  a  meaning  would  be  te  run 
counter  to  the  whole  existing  law  and  practice  of 
Scotland  in  such  matters,  and  a  statute  ought  not 
to  be  construed  to  such  an  effect  where  another 
construction  was  possible.  (2)  On  the  merits — 
There  was  no  possession  on  the  part  of  the  appel- 
lant in  Edinburgh  of  unsound  meat  "as  or  for 
hnman  food."  The  carcase  in  question  was  not 
in  the  possession  of  the  appellant  after  it  was 
despatched  by  him  from  Crieff  Junction.  Pos- 
session in  a  penal  statute  did  not  include  con- 
stmctive  possession  as  in  civil  questions.  In  the 
analogous  provision  of  the  Public  Health  (Scot- 
land) Act  1867,  sec.  26,  the  expression  used  was 
"to  whom  such  meat,  io.,  belong,  or  in  whose 
ouatody  the  same  are  found."  The  word  "pos- 
session" in  the  statute  under  consideration  was 
equivalent  to  custody. 

Argued  for  the  respondent — (1)  The  citation 
was  in  conformity  with  the  statute,  and  was  valid. 
Section  333  of  the  statute  provided  that  the  war- 
rant of  the  Police  Judge  might  be  endorsed  not 
only  by  the  Sheriff  of  the  county  where  it  was 
executed,  but  also  by  the  "Sheriff,"  i.e.,  the 
Sheriff  of  the  county  of  Edinburgh  or  Midlothian. 
The  reference  to  the  Sheriff  in  that  section 
would  be  meaningless  if  the  construction  pro- 
posed by  the  appellant  were  adopted.  (2)  On 
the  merits — The  carcase  was  undoubtedly  dressed 
by  the  appellant  for  the  purpose  of  being  used 
as  hnman  food.  The  question  was,  whether  it 
was  in  his  possession  in  Edinburgh  on  the  date 
libelled?  Actual  manual  possession  was  not 
necessary.  It  was  in  his  possession  so  long  as  it 
was  on  his  farm.  It  was  in  his  possession  while 
upon  the  railway.  And  in  the  same  way,  when 
it  came  to  Edinburgh,  and  delivery  was  tendered 
to  a  person  who  as  agent  was  to  hold  it  and  ex- 
pose it,  it  was  still  in  his  possession.  If  the 
aooused  had  sent  a  servant  with  the  meat  into 
Edinburgh  to  sell  it,  there  would  be  no  doubt 
about  the  possession  and  liability  to  prosecution. 
The  same  principles  applied  where  instead  of  a 
servant  there  were  a  carrier  and  an  agent. 

At  advising — 

Loan  Adau — This  is  a  case  stated  by  the  Judge 
of  the  Police  Court  of  Edinburgh.  The  com- 
plaint against  Cairns  is  "that  contrary  to  the 
Edinburgh  Municipal  and  Police  Act  1879,  sec. 
261,  upon  the  30th  of  March  1888  he  had  in  his 
possession  as-  or  for  human  food  in  Fountain- 
bridge  Street,  Edinburgh,  and  at  some  other 
place  or  places  within  the  limits  of  the  Edinburgh 
Oity  Police  to  the  proseoutor  unknown,  five 
hundred  and  ninety-six  pounds  weight  of  butcher 
meat,  vktdiett,  beef  of  an  unsound  and  unwhole- 
some description,  and  in  a  state  unfit  and  unsuit- 
able for  human  food."  The  section  of  the  Act 
referred  to,  omitting  the  words  which  do  not 
apply  to  this  case,  enacts  that  "Every  person 
who  shall  sell  or  expose  for  sale,  or  have  in  his 
possession,  as  for  human  food,  .  .  .  any  butcher 
meat,  fish,  or  poultry,  or  other  article  of  provision 
of  an  unsound  or  unwholesome  description,  or  in 


a  state  unfit  or  unsuitable  for  hnman  food,  shall 
be  liable  to  a  penalty  not  exceeding  £20. "  After 
stating  the  facts  the  case  sets  forth  that  the 
Judge  "found  the  complaint  proved,  convicted 
the  appellant,  and  fined  him  seven  pounds  ster- 
ling, with  the  alternative  of  ten  days'  imprison- 
ment." Two  questions  are  stated  for  our 
consideration—"  (1)  Had  the  Police  Court  of 
Edinburgh  jurisdiction  in  this  case  ?  and  (2)  Do 
the  facts  proved  warrant  the  conviction  com- 
plained of  ?" 

Now,  with  reference  to  the  first  question,  the 
answer  depends  upon  whether  the  appellant  was 
duly  and  sufficiently  oiled  to  the  Court.  If  he 
was  duly  cited,  then  there  is  no  ground  for 
questioning  the  jurisdiction.  The  proceedings 
bearing  upon  this  question  are  set  forth  in  an- 
appendiz,  and  make  part  of  the  case.  They  are 
the  complaint,  the  citation  of  the  defender,  and 
the  minutes  of  procedure.  The  complaint  sets 
forth  that  the  accused  is  beyond  the  burgh  of 
Edinburgh,  and  craves  that  warrant  be  granted 
for  summoning  the  accused  and  for  citing  wit- 
nesses. On  6th  April  1888  warrant  was  granted 
to  summon  the  accused  and  cite  witnesses.  Of 
the  same  date  the  Sheriff-Substitute  of  the 
Lothians  and  Peebles  granted  his  concurrence 
to  the  execution  of  this  warrant  by  indorsation. 
Then  we  have  the  citation,  which  bears  that  the 
accused  John  Calms,  aieneaglep,  Blackford,  county 
of  Perth,  was  regularly  summoned  by  an  officer 
of  police  on  6tb  April  1888  to  answer  the  com- 
plaint. 

It  is  obvious  upon  the  face  of  these  proceed- 
ings where  the  objection,  if  it  is  a  good  one,  Ues. 
The  citation  of  the  accused,  who  is  resident  in 
the  county  of  Perth,  is  done  under  the  authority 
and  warrant  of  the  Sheriff-Substitute  of  the 
Lothians  and  Peebles.  I  think  there  can  be  no 
doubt  that  that  is  not  in  conformity  with  the 
usual  law  and  practice  in  Scotland  with  reference 
to  citations,  because  it  implies  that  the  warrant 
of  the  Sheriff  of  the  Lothians  and  Peebles  is  of 
authority  in  the  comity  of  Perth.  So  far  as  I 
know  this  is  altogether  unknown  in  our  practice. 
The  jurisdiction  of  a  Sheriff  is  limited  solely  in 
the  ordinary  case  to  his  own  county.  The  ques- 
tion here  accordingly  is,  whether  or  not  this 
proceeding,  which  is  contrary  to  the  usual  prac- 
tice, is  justified  by  the  provisions  of  the  833rd 
section  of  the  Edinburgh  Police  Act,  and  the 
answer  in  my  view  depends  entirely  upon  the 
construction  of  that  section.  Omitting  super- 
fiuous  words,  that  section  bears — "When  any 
person  charged  with  committing  any  crime  or 
offence  which  may  be  tried  by  the  Judge  of 
Police  ...  is  beyond  the  burgb,  the  Judge  of 
Police  shall  grant  warrant  for  apprehending  or 
citing  the  offender,  .  .  .  and  any  such  warrant 
shall  be  sufficient  within  Scotland ...  if  such 
warrant  be  endorsed  by  the  Sheriff,  or  by  the 
Sheriff  of  the  county  where  the  same  shall  be 
executed,  and  such  warrant  may  be  executed  by 
a  Sheriff-officer,  messenger-at  •  arms,  or  con- 
stable. " 

Now,  we  have  the  warrant  here  by  the  Judge 
of  the  Police  Court,  and  there  is  no  question 
about  its  regularity.  The  question  is,  whether 
it  be  sufficient  under  this  Act  that  it  be  endorsed 
by  the  Sheriff-Substitute  of  the  Lothians  and 
Peebles  ?  The  words  of  the  Act  are,  "  if  such 
warrant  be  endorsed  by  the  Sheriff,  or  by  the 
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Sheriif  of  the  oonnty  where  the  same  shall  be 
exeoated."  In  section  6  the  Sheriff  is  said  to 
mean  the  Sheriff  of  the  county  of  Edinburgh  or 
lUdlothian,  or  any  of  his  Sabstitutes.  So  that 
the  833rd  section  will  read  thns-  "  Saoh  warrant 
shall  be  SQffioient  if  auoh  warrant  be  endorsed  by 
the  Sheriff  of  the  oonnty  of  Edinburgh  or  Mid- 
lothian, or  any  of  his  Sabstitutes,  or  by  the 
Sheriff  of  the  county  where  the  same  shall  be 
executed."  I  think  no  one  can  doubt  that  that 
is  the  literal  meaning  of  the  danse,  and  that  the 
warrant  shall  be  sufficient  if  endorsed  either  by  the 
Sheriff  of  Edinburghor  by  the  Sheriff  of  the  county. 
Taking  the  clause  in  its  literal  sense  it  would 
appear  to  be  sufficient  to  justify  these  proceedings. 
But  it  is  said,  and  in  my  opinion  with  a  great  deal  of 
force,  that  the  clause  must  be  read  with  reference 
to  the  existing  law  and  practice  with  regard  to  the 
power  and  authority  of  the  Sheriff  within  and 
beyond  his  own  district,  and,  as  I  haye  said,  in 
the  ordinary  case  no  Sheriff  has  jurisdiction  out 
of  bis  own  territory,  or  power  to  cite  out  of  his 
own  territory,  and  if  we  sustain  the  literal  mean- 
ing of  the  statute  it  comes  to  this,  that  we  are 
sustaining  the  authority  of  the  warrants  of  the 
Sheriff  of  Edinburgh  over  the  length  and  breadth 
of  Scotland.  I  certainly  cannot  come  easily  to 
such  a  reading.  But  on  the  other  side  it  is  said 
with  equal  force  that  in  construing  a  statute  you 
must  give  effect,  so  far  as  is  possible,  to  all  the 
words  of  it,  and  if  that  be  so,  it  is  dear  to  my 
mind  that  if  we  do  not  sustain  this  citation  we 
are  giving  no  effect  to  the  words  "  endorsed  by 
the  Sheriff  of  Edinburgh."  The  words  "the 
Sheriff  of  the  county  where  the  same  shall  be 
executed"  would  necessarily  include  the  Sheriff 
of  Edinburgh.  Therefore,  if  we  take  the  view 
of  the  statute  urged  by  the  appellant  we  render 
the  first  part  of  this  clause  altogether  without 
meaning.  I  quite  feel  the  force  of  the  appellant's 
argument,  but  on  the  whole  matter,  though  with 
a  great  deal  of  doubt,  I  think  we  ought  to  read 
this  clause  in  its  literal  meaning,  and  to  hold  that 
the  warrant  is  valid  if  endorsed  either  by  the 
Sheriff  of  Edinburgh  or  by  the  Sheriff  of  the 
county  where  the  same  is  executed.  I  have 
therefore  come  to  be  of  opinion  that  the  Judge 
of  the  Police  Court  in  Edinburgh  had  jurisdiction 
in  this  case,  and  that  the  first  question  ought  to 
be  answered  in  the  affirmative. 

The  question  remains  upon  the  facts.  The  facts 
as  set  forth  seem  to  be  shortly  these — On  23rd 
March  1888  the  appellant  had  a  bull  suffering 
from  illness.  He  sent  for  the  inspector,  and  had 
the  bull  examined.  The  inspector  pronounced  it 
to  be  suffering  from  a  disease  called  "fardle 
bound,  "and  advised  that  it  should  be  slaughtered. 
What  followed  is  thus  set  forth—"  That  the  said 
veterinary  surgeon  did  not  see  the  carcase  after 
the  animal  had  been  slaughtered ;  that  the  bull 
was  slaughtered  by  a  butcher  from  Auchterarder, 
who  dressed  the  carcase,  and  removed  part  of  the 
membrane  from  the  interior  of  the  animal.  It 
was  also  proved  that  the  parts  so  removed  were 
those  which  would  have  shown  the  symptoms  of 
pleurisy  most  distinctly,  that  being  the  disease 
from  which  the  animal  was  proved  to  have  been 
suffering  when  slaughtered  ;  that  the  carcase  was 
dressed  in  presence  of  the  appellant  and  the 
batcher  in  the  usual  manner  as  for  human  food, 
and  thereafter  despatched  by  the  appellant  for 
sile  in  the  ordinary  course  of  business  from  Crieff 


Junction  on  the  29th  of  March  aforesaid,  ad- 
dressed to  '  The  Dead  Meat  Company,  Fountain- 
bridge,  Edinburgh.'" 

If  it  had  been  necessary  in  this  case  that  the 
guilty  knowledge  of  the  appellant  must  be  held 
to  be  proved,  it  might  or  might  not  be  that  the 
facts  stated  would  have  been  sufficient  to  infer 
knowledge  that  the  meat  was  unfit  for  human 
food.  But  it  seems  to  me  that  that  is  not  the 
only  fact  that  must  be  proved  here.  I  think  it 
must  also  be  proved  that  the  meat  was  in  the 
possession  of  the  appellant  at  Fountainbridge, 
Edinburgh.  If  that  is  not  so,  it  appears  to  ma 
that  no  conviction  can  follow.  The  facts  apon 
that  part  of  the  case  immediately  follow.  It  ia 
stated  that  the  carcase  *'  arrived  at  the  said 
market  on  the  day  following,  and  upon  being 
taken  out  of  its  wrappings  was,  in  consequence 
of  its  appearance,  sent  by  the  manager  of  the 
said  market  to  the  slaughterhouses,  where,  having 
been  eiamined,  it  was  at  once  condenmed  as  un- 
sound and  unfit  for  human  food,  traces  of  disease 
being  still  apparent  on  the  carcase  when  exa- 
mined. "  It  appears  to  me,  in  the  first  place,  very 
clear  that  the  meat  was  not  in  the  actual  posses- 
sion of  the  appellant  in  Fountainbridge,  Edin- 
burgh. The  last  time  it  appears  to  have  been 
in  the  actual  possession  of  the  appellant  was  when 
forwarded  by  him  from  Crieff  Junction  in  the 
county  of  Perth.  The  only  person  in  whose 
possession  it  was  in  Edinburgh,  so  far  as  appears 
from  the  facts  stated,  was  the  manager  of  the 
Dead  Meat  Company.  I  am  far  from  saying  that 
it  may  not  be  possible  that  although  not  in  the 
actual  possession  of  the  appellant  it  may  notwith- 
standing have  been  constructively  in  his  posses- 
sion sufficiently  to  warrant  a  conviction  under 
this  statute.  It  might  be  in  the  bands  of  a  shop- 
man of  his  or  a  mere  servant  Bat  it  humbly 
appears  to  me  that  if  that  was  to  be  the  ease 
made  against  the  appellant  facts  should  have 
been  proved  to  the  Judge  going  to  show  that  this 
meat,  although  not  in  the  actual  possession  of 
the  appellant,  was  yet  constructively  so,  so  as  to 
warrant  a  conviction.  I  find  no  facts  stated 
which  would  lead  to  this  inference.  It  rather 
appears  that  the  facts  lead  to  a  contrary  infer- 
ence, because  it  would  appear  that  the  manager 
of  the  Dead  Meat  Company  assumed  that  he  had 
the  full  control  of  the  meat  after  it  came  into 
his  possession.  He  did  what  was  proper  and 
right.  He  sent  the  meat  to  be  examined,  and  it 
was  condemned.  That  indicates  that  this  mana- 
ger had  the  entire  control.  It  may  be  that  the 
appellant  may  have  thought  that  those  in  Edin- 
burgh would  be  better  able  to  judge  of  the  sound- 
ness of  the  meat  than  himself,  and  may  have 
sent  it  with  no  intention  that  it  should  be  ex- 
posed for  human  food  without  examination. 
That  is  the  state  of  the  facts  as  stated,  and  I  ani 
unable  to  concur  in  this  conviction.  I  therefore 
think  we  should  answer  the  second  question  in 
the  n^ative. 

LoBD  TnATNXB— On  the  first  question  I  agree 
with  Lord  Adam.  It  seems  to  me  impossible  to 
hold  that  the  accused  was  not  duly  summoned  if 
we  give  effect  to  the  words  of  the  383rd  section 
of  the  Edinburgh  Police  Act.  I  concur  in  think- 
ing it  an  unusual  clause,  and  I  doubt  whether 
the  Legislature  intended  to  confer  upon  the 
Sheriff  of  Edinburgh  the  power  to  cite  in  evprv 
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part  of  Scotland.  Bnt  we  have  do  ooncem  with 
that;  I  think  we  aie  bound  to  give  effect  to  the 
plain  words  of  the  statnte. 

Upon  the  second  question  I  also  agree  with 
liord  Adam,  bat  not  without  hesitation.  I  hare 
great  doubt  whether  the  possession  on  the  part 
of  the  manager  of  the  Dead  Meat  CSompany  was 
not  constmotively  such  possession  on  the  part  of 
the  acooaed  as  would  make  him  responsible,  but 
my  doubt  is  by  no  means  so  strong  as  to  induoe 
me  to  take  a  different  view,  and  I  therefore  con. 
our  in  thinking  that  the  second  question  should 
be  answered  in  the  negatire. 

LoBD  Ju8Tiax-Ci.BBK — I  conoui  with  your 
Lordships  upon  both  points.  I  think  that  in 
dealiug  with  a  statute  we  are  bound  to  take  the 
literal  meaning  of  the  words,  and  the  literal 
meaning  of  the  section  in  question  is  that  the 
warrant  of  the  Judge  of  the  Police  Court  in 
Edinburgh  is  to  be  suffioient  beyond  the  burgh, 
if  endorsed  by  the  Sheriff  of  Edinburgh  or  any 
of  his  substitutes,  or  by  the  Sheriff  of  the  county 
in  which  it  is  executed.  And  whether  the  Legis- 
lature intended  it  or  not,  one  can  see  that  there 
is  great  convenience  in  the  Sheriff  of  the  juris- 
diction where  the  bn^h  is  situated  having  autho- 
rity to  assist  the  FoUce  Magistrate  in  making 
citations  throughout  the  country.  Such  a  pro- 
vision does  no  doubt,  to  a  certain  extent,  give 
jnrisdiotion  to  the  Sheriff  beyond  the  limits  of 
bis  coanty,  but  it  is  conceivable  that  reasons  of 
public  convenience  might  render  that  expedient, 
and  a  Sheriff  being  looked  upon  as  an  official  of 
a  superior  grade  might  very  well  have  such  a 
jnrisdiotion  conferred  upon  him — a  jurisdiction 
which  applies  only  to  the  bringing  up  of  the 
aoonsed  for  trial. 

As  regards  the  question  on  the  merits,  I  think 
the  view  which  Lord  Adam  has  stated  is  a  per- 
fectly sound  one.  If  the  manager  of  the  Dead 
Meat  Company  had  authority  to  do  what  the 
facts  set  forth  show  that  he  did  do,  I  think  it  is 
plain  that  the  meat  was  in  his  possession  and  not 
in  the  possession  of  anyone  else,  because  he 
seems  to  have  had  full  control  over  jt  and  power 
to  deal  with  it  as  he  liked. 

The  phrase  used  in  the  statute  with  regard  to 
possession  is,  as  applicable  to  this  case,  a  pecu- 
liar one.  Tile  phrase  is  "shall  sell,  or  expose 
for  sale,  or  have  in  his  possession  as  or  for  human 
food."  The  meat  was  never  sold  or  exposed  for 
sale.  Was  it,  then,  in  the  possession  of  anyone 
"  as  or  for  human  food."  These  words  rather 
seem  to  indicate  that  to  constitute  a  oontraven- 
tioD  of  the  statute  something  must  be  done  which 
commits  the  person  doing  it  to  having  overtly 
dealt  with  the  meat  as  being  presented  to  the 
pnblic  as  being  for  human  food.  For  example, 
if  a  contractor  was  caught  in  the  act  of  delivering 
diseased  carcases  at  a  butcher's  door,  it  might 
very  reasonably  be  held  that  he  had  them  in  bis 
possession  "  as  or  for  human  food. "  But  the 
ease  here  is  different.  There  was  no  overt  act. 
There  can  be  no  donbt  that  had  the  carcase  been 
foand  in  the  premises  of  the  appellant  there 
conld  have  been  no  ground  for  saying  that  he 
had  it  in  his  possession  "as  or  for  human  food." 
The  carcase  was  quite  innocently  in  his  posses- 
sion, he  having  killed  the  animal  by  advice  of 
the  veterinary  surgeon.  Nor  did  the  sending  of 
it  to  Edinburgh  imply,  in  my  opinion,  that  his 


possession  was  of  this  character.  I  think  there 
is  great  force  in  what  Lord  Adam  has  pointed 
out,  namely,  that  the  appellant  sent  it  to  parties 
in  Edinburgh  who  were  judges  of  such  matters, 
and  whose  duty  and  interest  it  was  to  inspect 
the  carcase  on  arrival,  and  to  witlihold  it  from 
the  market  if  it  were  in  bad  condition.  It  is  also 
to  be  noted  that  the  appellant  did  not  have  this- 
animal  slaughtered  by  his  own  servants,  but  by 
a  butcher  from  Auchterarder,  which  indicates 
that  he  acted  in  benafde,  and  did  not  think  the 
animal  had  any  other  disease  than  that  from 
which  the  inspector  had  pronounced  it  to  be 
suffering,  which  was  not  a  complaint  tending  to 
make  it  unfit  for  human  food. 

Upon  the  whole  matter  I  think  we  should  stia- 
tain  the  appeal  upon  the  ground  that  the  case 
does  not  set  forth  facts  sufficient  to  infer  that 
the  accused  had  the  meat  in  question  "in  his 
possession  as  or  for  human  food." 

The  Court  answered  the  first  question  in  the 
affirmative  and  the  seoond  in  the  negative,  and 
quashed  the  conviction. 

Counsel  for  the  Appellant — John  Wilson. 
Agent— T.  M'Naught,  S.S.G. 

Counsel  for  the  Bespondent — D.-F.  Maok- 
mtosb— Boyd.     Agent  W.  White  Millar,  S.S.C. 


COURT    OF    SESSION. 


Tuesday,  March  5. 

SECOND     DIVISION. 

[Lord  Wellwood,  Ordinary. 
M'MURCHY  V.  UACLULLICH. 
(^AnU,  May  21,  1887,  vol.  xxiv.  p.  614.) 

Proceti — Amendment — Expentes. 

In  an  action  of  damages  for  slander, 'the 
Court,  holding  the  pursuer's  statements  irrele- 
vant, assoilzied  the  defender  from  the  action 
as  laid,  and  found  him  entitled  to  expenses. 

The  pursuer,  without  having  paid  these 
expenses,  raised  a  new  action  against  the 
same  defender  in  respect  of  the  same  alleged 
slander,  making  certain  new  avermeotH 
which  would  have  been  capable  of  being 
added  by  amendment  if  he  had  so  moved 
in  the  previous  action. 

EeJd  that  he  must  pay  the  expenses  in 
the  previous  action  as  a  condition  of  insist- 
ing in  the  new  one. 
In  1887  Donald  M'Murchy,  sometime  Police- 
Sergeaut  at  Oban,  brought  an  action  of  damages 
for  slander  against  Peter  Campbell,  late  Inspector 
of  Police,  Oban,  and  John  Campbell  MaclulUoh, 
S.8.O.,  Procurator-Fiscal,  Inverary. 

The  ground  of  action  was  that  the  defenders 
on  19th  September  188S,  "acting  in  concert 
together,  or  separately,  or  one  or  other  of  them," 
prepared  a  report  concerning  the  pursuer  which 
they  sent  to  Colin  M'Eay,  Chief -Constable  of 
Argyleshire.  The  report  charged  the  pursuer 
with  immoral  and  improper  conduct  when  on 
duty.     He  averred — "These  statements  regard- 
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ing  the  pnnoer  are  oofoanded  snd  malioious 
falsehoods,  and  represented  the  porsner  to  haye 
aoted  as  an  immoral  and  dissolate  person,  and  to 
be  unworthy  of  employment  in  the  police  force." 
Theabore-mentioned  false  and  oalnmnionsoharges 
against  the  porsuer  were  made  and  ciroolated  b; 
the  defenders  malioioasly  and  without  any  jast 
and  probable  canse.  The  defenders  were  actuated 
by  a  feeling  of  ill-will  against  the  pnrsaer,  and  a 
desire  to  damage  his  character  and  deprive  him 
of  bis  situation  in  the  police  force. 

Upon  25th  March  1887,  as  previoosly  reported, 
the  Lord  Ordinary  (Lie)  found  that  the  pursuer's 
allegations  were  not  releTant  or  snfScient  to  snp- 
port  the  action,  and  found  the  pnrsuer  liable  to 
the  defenders  in  the  expenses  of  process,  and 
assoilzied  the  defenders  from  the  conclusions  of 
the  summons.  Upon  21st  May  1887  the  Second 
Division  adhered,  with  additional  expenses.  The 
parsoer  was  charged  to  make  payment  of  the 
taxed  amount  of  the  expenses  to  the  defenders 
in  the  case  of  Campbell,  amounting  to  £33, 
Is.  lOd.,  and  in  Maclullioh's  case  £32,  8s.  The 
pursuer,  however,  did  not  pay  these  sums,  and 
on  21at  September  1888  decree  of  eeuio  was 
pronounced  against  him  at  the  instance  of  the 
•gents  for  Campbell. 

Upon  6th  July  1888  M'Mnrchy,  who  had  not 
paid  these  expenses,  raised  actions  of  damages 
for  slander  against  Peter  Campbell  and  John 
Campbell  Maolnlliob,  the  defenders  in  the  former 
action. 

The  ground  of  action  was  the  same  alleged 
slander  as  in  the  previous  case,  but  the  pursuer 
stated  further  in  the  action  against  Madnllioh 
that  the  defender  "  was,  in  making  said  false  state- 
ment or  report,  actuated  by  a  feeling  of  revenge 
and  ill-will  towards  the  pursuer,  owing  to 
the  pursuer  having  reported  on  the  14th  Sep- 
tember 1886  to  the  Chief-Constable  Peter 
Campbell,  then  an  Inspector  of  Police  at  Oban, 
for  irregularities  and  miscondaot.  A  copy  of 
said  report  is  herewith  produced  and  referred  to, 
and  the  said  Peter  Campbell,  who  is  said  to  be  a 
relative  of  the  defender,  made  a  complaint  at 
Oban  on  the  18th  September  1885  to  defender, 
who  was  in  Oban  on  that  date,  taking  precogni- 
tion in  a  case  of  housebreaking  and  theft,  and 
informed  him  that  he  was  reprimanded  by  the 
Chief-Constable  upon  the  pursuer's  report,  and 
the  defender  undertook  to  support  aod  aid  the 
said  Peter  Campbell  to  obtain  the  dismissal  of 
pursuer  from  his  situation  on  the  police  force 
by  sending  the  aforesaid  private  oalumnions 
imputation  against  the  moral  character  of  the 
pursuer,  maliciously  and  recklessly,  for  the  pur- 
pose of  aiding  said  Peter  Campbell,  and  was  thus 
actuated  by  a  feeling  of  revenge  and  ill-will 
against  the  pursuer  with  a  view  of  damaging  his 
character  and  depriving  him  of  his  situation  on  the 
police  force,  well  knowing  the  same  to  be  false." 

The  defender  Maclnllioh  pleaded— "(2)  The 
pursuer's  averments  being  irrelevant  the  action 
ought  to  be  dismissed.  (3)  The  pursuer  being 
insolvent,  ought  to  be  ordained  to  find  oantion 
for  expenses." 

la  the  other  action  against  Campbell  the  de- 
fender pleaded — "The  pursuer  is  not  entitled  to 
proceed  with  the  present  action  to  any  extent 
until  he  has  paid  the  expenses  awarded  against 
him  in  the  former  action. 

The  Lord  Ordinary  (Wbixwood)  pronoimoed 


the  following  interlocutors  in  each  Mtion : — 

••23rd  If  (member  1888.— The  Lord  Ordinary 
having  heard  the  pursuer  and  counsel  for  the 
defender,  in  respect  the  pursuer  has  not  paid  the 
taxed  expenses  found  due  to  the  defender  in  the 
action  at  the  pursuer's  instance  against  the  defen- 
der  and  John  Campbell  Maolnlliob,  the  summons 
in  which  was  signeted  on  12th  January  1887, 
Refuses  in  hoe  ttatu  the  pursuer's  motion  for 
issues,  and  continues  the  canse  till  the  first  sede- 
runt day  in  January  next." 

••9th  January  1889.— The  Lord  Ordinary,  in 
respect  that  pursuer  has  not  yet  paid  the  taxed 
expenses  found  due  to  the  defenders  and  referred 
to  in  the  preceding  interlocutor,  dismisses  the 
action  and  decerns :  Finds  the  defender  entitled 
to  expenses,"  &o. 

The  pursuer  reclaimed. 

The  defender  (Maclnllich)  was  permitted  to 
add  to  his  defences,  on  payment  of  the  ezpenaea 
incurred  in  the  present  action,  a  plea  similar  to 
that  for  Campbell  quoted  above. 

The  pursuer  argued — This  was  an  action  for 
vindioation  of  character.  The  pursuer  ought  there- 
fore not  to  be  barred  from  proceeding  with  his 
action  because  he  had  not  paid  the  expenses  in  a 
former  action  —  Buchanan  v.  Slevenion  and 
Other*,  December  7, 1880,  8  B.  220.  The  defen- 
ders in  this  action  had  already  taken  out  eeuio 
against  the  pursuer;  they  bad  therefore  used 
their  only  legal  remedy,  and  could  not  in  addition 
make  it  a  condition  of  bis  going  on  with  this 
action  that  he  should  pay  the  expenses  of  the 
preceding  one.  In  the  former  action  the  pur- 
suer's agent  bad  not  carried  out  the  instructions 
be  received,  and  made  up  the  record  without 
putting  in  specific  allegations  of  malice;  that 
was  the  ground  upon  which  Uie  action  was  dis- 
missed, but  the  pursaer  in  this  action  onght  not 
to  suffer  from  the  fault  of  his  agent  in  previons 
transactions. 

The  defender  (Maclnllich)  argued— The  defen- 
der had  been  assoilzied  in  the  former  action 
because  the  averments  of  the  pursuer  were 
irrelevant  and  insufficient  to  support  his  pleaa> 
The  same  avermeuts  were  wade  in  this  action, 
the  report  to  which  the  pnrsuer  objected,  the 
manner  of  publication  alleged,  and  the  allega- 
tions of  malice  were  the  same ;  all  that  the 
pursuer  had  done  was  to  say  that  ha  had 
reported  a  relation  of  the  defender  Campbell 
for  misconduct,  and  that  therefore  the  defender 
had  conspired  against  him.  That  did  not  make 
the  condescendence  relevant  against  the  pnrsuer, 
but  even  if  it  did,  the  pursuer  could  not  ask  for 
a  proof  of  his  averments  until  he  had  paid  the 
expenses  in  the  former  action.  Any  change  that 
the  pnrsuer  now  made  in  his  averments  conld 
have  been  made  by  new  averment  upon  reoord 
in  the  previons  action.  That  would  only  have 
been  allowed  to  be  done  on  payment  of  the 
expenses  incurred  up  to  the  date  of  amending 
the  reoord.  The  same  principle  onght  to  apply 
here,  as  in  fact  the  oases  were  the  same — lrtin4 
V.  Kinloeh,  November  7,  1885,  13  R.  IW ; 
WiUlaee  v.  Henderton,  December  22,  1876.  4  B. 
265;  atruiher*  v.  Dyket,  February  10,  1848,  8 
D.  816 ;  Madeod,  3  S.  79.  The  aetion  was  not 
relevant,  as  it  was  laid  against  a  public  officer  in 
discharge  of  his  Ankj —M' Murehg  v.  GamvbtU, 
May  21,  1887, 14  R.  725. 
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At  advising — 

lioBD  JtrsnoE-CiiSBX— Tlie  pnraner  in  (his  case 
formerlj  brought  an  aotion  against  the  same 
person  who  is  defender  here,  which  was  dismissed 
by  this  Gonrt  on  the  ground  of  irreleTancy.  It 
may  be  the  fact,  bnt  I  do  not  think  it  matters, 
that  the  irrelevanoy  was  not  his  fault ;  lie  says 
that  he  gave  instructions  to  his  agent,  and  that  it 
was  owing  to  his  agent's  fault  that  the  aotion  was 
found  to  be  irreleyant.  But  he  now  brings  a 
new  aotion  against  the  same  defender  of  the 
same  kind  and  upon  the  same  grounds  as  before. 
The  only  difference  is,  that  there  is  now  an 
aTerment  as  to  the  malice  which  he  says  existed, 
which  was  previously  wanting.  The  qaestion 
is,  whether  because  he  has  brought  a  new  action 
such  as  I  have  described,  with  a  new  averment 
which  he  might  have  added  to  his  previous  record, 
he  is  entitl^  to  pursue  that  action  without  pay- 
ing the  expenses  he  had  incurred  to  the  defender 
in  the  previous  one. 

No  case  was  quoted  to  ns  which  wag  quite 
upon  all  fours  with  this  one,  bat  when  we 
consider  the  cases  to  which  we  were  referred, 
where  the  pursuer  of  an  action  fonnd  it  neces- 
sary to  amend  his  record  for  the  purpose  of 
making  a  relevant  case,  we  find  that  be  was 
nsnally  called  upon  to  pay  the  expenses  pre- 
▼ionsly  incurred  as  a  condition  to  his  being 
allowed  to  make  the  amendment.  I  am  unable 
to  see  any  distinction  between  what  was  done 
in  those  cases  and  the  principle  which  I  think 
ought  to  govern  this  case.  In  bringing  this  ac- 
tion the  pursnei  is  jnst  endeavouring  to  do  what 
he  might  have  done  in  the  former  action  by 
adding  averments  which  he  thinks  will  make  a 
relevant  case,  and  that  is  what  he  might  have 
done  by  amendment  in  the  previous  case.  I  am 
clearly  of  opinion  that  if  he  had  proposed  to  do 
that  there  would  have  been  some  conditions  as 
to  expenses  imposed  npon  him,  and  I  think  that 
the  same  principle  ought  to  be  carried  out  here. 

I  think  that  the  case  of  this  defender  in  asking 
that  the  pursuer  should  be  called  npon  to  pay 
the  expenses  of  the  former  aotion  before  he  can 
proceed  is  even  stronger  than  if  the  request  had 
been  made  npon  an  application  to  amend  the 
record,  because  it  is  plain  that  the  defender  had 
been  put  to  greater  expense  in  the  one  case  than 
in  the  other.  I  think  we  must  adhere  to  the 
Iiord  Ordinary's  interlocutor  of  28rd  November. 

Loan  Yotma — I  am  of  the  same  opinion,  and 
I  oannot  say  I  regret  the  result,  because  I  think 
that  it  will  be  beneficial  to  both  parties.  During 
the  discussion  I  indicated  that  in  my  opinion  a 
party  would  not  be  hindered  from  pursuing  an 
action  against  another  merely  because  he  was  in 
that  other's  debt,  and  I  do  not  think  that  he 
would  be  precluded  from  sning  that  other  person 
because  the  debt  that  he  owed  consisted  of  ex- 
penses which  he  had  been  judicially  ordered  to 
pay  by  a  decree  of  this  Court  in  another  action. 
When  we  come  to  consider  the  real  merits  of  the 
question  it  is  this,  whether  the  expenses  which 
had  been  inonrred  by  the  pnrsuer  in  the  former 
action  ought  not  to  be  regarded  as  substantially 
expenses  incurred  in  one  and  the  same  aotion  as 
he  has  now  brought.  They  were  held  to  be  so 
in  the  case  of  Irving,  to  which  we  were  referred, 
and  I  think  that  the  solution  of  the  question  is 
to  be  found  in  discovering  whether  the  previous 


action  might  not  have  been  converted  into  this 
aotion  by  amendment  of  the  record. 

What,  then,  are  the  facts  of  this  case.  The 
groundwork  of  it  is  the  same  grievance  as  in  the 
previous  case ;  it  is  brought  against  the  same  de- 
fender by  the  same  pursuer,  bnt  at  that  time  he 
did  not  present  it  in  a  relevant  manner,  as  he 
had  no  averment  of  malice,  which  might  have 
made  it  relevant,  but  these  could  have  been  added 
to  the  record  at  any  time  before  judgment  was 
pronounced,  and  if  the  pursuer  had  stated  on 
record  facts  which  would  have  authorised  him  to 
make  the  averments  of  malice,  he  might  have 
asked  that  they  should  be  added,  and  the  Oonrt 
would  have  been  bound  to  allow  them  in  order 
to  get  at  the  real  matter  in  dispute  between  the 
parties  in  terms  of  the  29th  section  in  the  Oooxt 
of  Session  Act  of  1868.  Then  it  is  a  matter  of 
familiar  practice  that  an  amendment  of  that 
character,  changing  the  ground  of  action  com- 
pletely, is  only  allowed  npon  condition  of  paying 
the  expenses  incurred  by  the  opposite  party  as 
they  have  thus  been  rendered  useless.  That  is 
the  general  rale.  I  assume  Lord  Lee's  judgment 
in  the  former  case,  dismissing  the  action  as  irre- 
levant, to  have  been  right,  that  the  case  had  been 
reclaimed,  and  that  before  judgment  had  been 
pronounced  affirming  the  judgment,  that  the 
pursner  had  asked  leave  to  amend  his  record  by 
adding  these  statements  of  malice,  and  had  been 
allowed  to  do  so  on  condition  of  paying  to  the 
defender  the  expenses  he  had  incurred.  Sup- 
pose that  was  so,  and  the  pursuer  did  not  wish 
to  incur  that  penalty,bnt  allowed  the  defender  to 
obtain  his  decree  by  not  payingthe  expenses,  and 
then  said,  "I  vrill  reach  my  end  by  another 
way;  I  will  bring  a  new  action,  and  add  these 
averments  so  as  not  to  have  to  pay  these  expenses, " 
I  think  that  the  Court  would  have  frustrated 
each  an  attempt.  It  may  be  very  trne  that  the 
irrelevancy  for  which  the  first  action  was  dis- 
missed did  not  arise  from  his  fault ;  he  may  have 
given  his  agent  proper  instructions,  which  were 
not  carried  out,  but  his  adversary  must  be  re- 
imbursed in  the  expenses  which  he  bad  expended 
in  defending  the  action.  Therefore,  in  my 
opinion,  the  only  condition  npon  which  we  can 
allow  the  pursuer  to  continue  this  action  is  that 
he  should  pay  the  expenses  incurred  by  the  de- 
fender in  the  previous  case. 

LoBD  BuTHBBFUBD  C1.ABK  concarred. 

Ijobd  Lke — I  am  of  the  same  opinion,  bnt  I 
oannot  say  I  am  qnite  clear  that  in  the  case  as 
stated  by  Lord  Young  the  Court  would  have 
made  the  payment  of  expenses  a  condition  of 
allowing  the  amendment  to  be  made  if  it  had 
been  allowed.  The  provision  in  the  statute  is 
this— Section  29.  *'  The  Court  or  the  Lord  Ordi- 
nary may  at  any  time  amend  any  error  or  defect 
in  the  record  or  issues  in  any  action  or  proceed- 
ings in  the  Court  of  Session  npon  saoh  terms  as 
to  expenses  and  otherwise  as  to  the  Court  or  Lord 
Ordinary  shall  seem  proper,  and  all  such  amend- 
ments as  may  be  necessary  for  the  purpose  of 
determining  in  the  existing  action  or  proceeding 
the  real  question  in  controversy  between  the 
parties  shall  be  so  made."  The  allegation  of  the 
pursuer  is  this — "Admitted  that  the  pursner  in 
August  1886  instructed  an  agent  to  raise  an 
aotion  of  damages  for  slander  agninst  the  defen- 
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I  think,  of  the  later  decision  in  Lind»ay'$  case,  a 
decision  pronoanced  by  the  two  Divisions  sitting 
together.  That  case  I  hold  to  be  entirely  consis- 
tent with  Fulton,  becanse  the  Conrt  were  deal- 
ing with  two  different  things.  In  Lindtay't  case 
it  is  trae  you  have  not  a  will  and  a  codicil  as  we 
have  here,  bnt  yon  have  two  clanses  in  the  same 
will,  which  on  a  first  impression  appear  to  be 
inconsistent  with  one  another,  and  therefore  the 
question  is  mnoh  the  same  as  if  it  bad  arisen  in 
the  construction  of  a  will  and  codicil  which  were 
more  or  less  inconsistent. 

"Now,  the  view  of  the  majority  of  the  Court 
in  the  case  of  Lindtay,  which  view  seems  to  me 
to  be  in  accordance  with  the  best  principle  of 
trust  interpretation,  is  that  yon  are  to  look  at  the 
leading  intention  in  favour  of  the  family,  and  if 
there  is  a  leading  intention  clearly  expressed  in 
favonr  of  making  an  ont-and-ont  gift  to  the 
family,  and  there  is  in  a  sobsidiary  clause  a 
direction  to  make  a  settlement,  yon  mast  frame 
the  settlement  in  such  terms  as  will  prevent  the 
share  from  going  over  to  another  family.  So 
strongly  fixed  is  this  principle  (that  the  trustees 
in  framing  the  deed  must  ascertain  the  testator's 
intention  from  the  whole  instrument)  tbat  in  the 
two  other  oases  tliat  have  been  referred  to— 
Hot*'*  Truitee*  and  Lady  Matty— the  Oonrt 
directed  the  exeontion  of  a  deed  in  the  form  of  a 
destination  which  was  unfamiliar  to  Scotch  con- 
veyancers (a  very  unusual  form  of  destination), 
because  that  only  was  supposed  to  be  capable  of 
carrying  out  the  testator's  wishes.  Accordingly 
I  come  to  the  conclusion  that  in  the  present  case 
the  trustees  would  not  have  carried  out  the  testa- 
tor's directions  if  they  had  taken  heritable  seon- 
tity  in  the  precise  terms  used  in  the  codicil.  I' 
would  be  their  duty  to  take  into  account  the 
leading  direction  of  the  will  itself,  which  is  in  no 
way  expressly  revoked,  and  which  directs  a 
partition  amongst  the  families,  giving  certain 
shares  to  sons  and  certain  shares  to  danghterp. 
The  tecurity  to  be  taken  would  have  provided 
that  in  the  case  of  there  being  no  family  the 
share  of  the  deceaser  should  be  divided  amongst 
the  surviving  children  or  their  issue.  I  ought  to 
notice  that  an  argument  was  founded  on  the 
closing  words  of  the  codicil — '  But  providing  and 
declaring  that  my  said  daughters,  or  any  of  them, 
may,  if  so  disposed,  by  a  writing  under  their 
hands,  continue  the  liferent  provisions  to  their 
husbaads.'  I  do  not  found  much  apob  that 
clause,  because  it  is  also  capable  of  being  read  as 
a  limitation  of  the  fee  to  the  daughters.  It 
would  rather  be  in  favour  of  the  daughters 
having  a  more  limited  right  than  one  of  fee 
in  the  event  of  there  being  children  of  the 
marriage.  Bat  then,  in  that  event,  the  children 
were  to  get  the  fee,  and  it  is  only  in  that  case 
that  it  is  thought  necessary  to  give  the  wife 
a  power  of  continuing  her  liferent  to  her  husband. 
These  words  do  not  seem  to  me  to  militate 
against  the  theory  that  in  the  event  of  failure  of 
issae  the  daughter  is  to  have  the  reversion  of  the 
fee. 

"  The  result  is  that  I  sustain  the  claim  of  Mrs 
Bannerman's  executors." 

Ralph  Whitehead,  the  only  son  of  Mrs  Isabella 
Dalglish  or  Whitehead,  one  of  the  defenders, 
reclaimed,  and  argued — By  the  terms  of  the 
oodioil,  as  altering  the  provisions  of  the  4th  clause 
of  the  principal  deed,  the  truster  Mr  Dalglish  in- 


tended that  a  bare  liferent  should  be  given  to  bis 
daughters,  and  that  if  anyone  of  them  died  with- 
out issue,  then  her  share  should  revert  to  his 
trustees,  and  be  divided  among  the  other  childien 
either  according  to  the  accretion  clause,  or  as 
intestate  succession — FuUon'i  Truiieav.  FuUon, 
Feb.  6,  1880,  7  R.  666.  That  case  was  identical 
with  the  present  with  the  exception  that  here 
there  was  a  residuary  clause,  but  if  the  shara  was 
not  carried  by  that  clause,  then  it  fell  into  in- 
testacy according  to  the  rule  laid  down  in  that 
case.  The  case  of  Lindsay,  on  which  the  other 
side  relied,  was  very  special,  and  different  from 
this  case  in  another  respect,  as  there  was  there 
only  one  deed,  while  here  there  were  two  which 
were  inconsistent  with  each  other. 

The  respondents  (Mrs  Bannerman's  executors) 
argued — The  truster  had  given  the  fee  of  a  cer- 
tain number  of  shares  of  his  estate  to  his 
daughters,  these  therefore  vested  in  them  a  morte 
UntaUtri*,  although  the  period  of  division  of  part 
of  the  estate  was  not  till  Mrs  Dalglish's  death. 
The  direction  in  the  codicil  did  not  take  the  fee 
away  from  the  daughters  ;  it  only  provided  for 
tlie  protection  of  their  possible  children.  There 
was  no  issue  of  this  marriage,  therefore  the  claase 
iu  the  codicil  was  inoperative.  Mrs  Bannerman's 
share  had  vested  in  her,  and  was  at  her  dispoeaj. 
The  principle  of  the  case  had  been  already  de- 
cided in  the  case  of  Lindtay'$  Tnuteei  v.  Lindtay, 
Deo.  14,  1880,  8  B.  281 ;  Oibton't  TrwUa  v. 
Sou,  July  12,  1877,  4  B.  1039.  Mrs  Baonerman 
took  an  absolute  interest  in  her  share,  subject 
only  to  the  constitution  of  a  trust  in  the  event  of 
her  having  children,  and  on  her  death  without 
i!>sue  the  property  passed  to  her  executors — 
liryion't  Trutteet  v.  Clarlc,  Nov.  26,  1880,  8  B. 
142 ;  Hoteat'i  Truiteet  v.  Hmcat,  Dec.  17,  1869, 
8  Maoph.  837;  Bradford  v.  Young,  July  19, 
1884,  11  B.  113.5. 

At  advising  — 

LoBD  Lib — The  competition  which  has  arisen 
in  this  case  depends  upon  the  question  whether 
under  the  trust  settlement  of  the  late  Mr  James 
Dalglish  his  daughter  Jane  Dalglish  or  Banner- 
man,  who  survived  him  and  died  without  issue, 
had  a  vested  right  to  a  share  of  his  means  and 
estate.  The  Iiord  Ordinary  has  decided  in  favonr 
of  vesting  as  at  the  testator's  death,  and  I  am  of 
opinion  that  the  Lord  Ordinary's  judgment  is 
right. 

The  settlement  is  composed  of  two  parts,  the 
original  trust-deed  and  a  codicil.  These  must 
be  read  together,  and  as  the  codicil  does  not 
expressly  revoke  any  of  the  provisions  of  the 
original  settlement  I  think  that  it  cannot  be 
construed  as  altering  the  settlement  excepting  to 
the  extent  necessary  to  give  effect  to  the  direo- 
tious  which  it  contains. 

The  leading  purposes  of  the  trust  are,  firstly,  to 
provide  an  annuity  of  £400  to  the  testator's 
widow  ;  secondly,  in  oase  of  his  daughter  IsabelU 
being  unmarried  .at  his  death,  to  pay  to  her  a 
legacy  of  £600  over  and  above  her  share  of  his 
means  and  estate  at  the  first  term  of  Whitsunday 
or  Martinmas  after  his  decease  ;  and  thirdly,  to 
divide  the  residue  among  his  children  in  oertein 
proportions.  It  is  upon  the  terms  of  the  deed 
and  codicil  as  regards  this  last  purpose  that  the 
qaestion  has  arisen. 

The  provision  of  the  deed  is  as  follows: — "In 
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the  fonrth  place,  I  appoint  my  said  trustees  to 
divide  the  remaindeT  and  rasidne  of  my  said 
means  and  estate  into  twenty-eight  eqnal  parts 
or  shares,  four  of  snob  parts  or  shares  to  be  paid 
to  each  of  my  foor  daughters,  and  six  parts  or 
shares  to  each  of  my  two  sons  ;  and  on  the  death 
of  my  said  spouse,  in  case  she  shall  sturiye  me, 
I  direct  my  said  trnatees  to  divide  the  sum  set 
apart  for  answering  her  annuity,  and  the  pro- 
ceeds of  the  house  and  fnrnitnre  liferented  by 
her,  among  all  my  children  in  the  same  propor- 
tions and  shares,  to  be  payable  to  my  said  children 
as  soon  as  my  estate  shall  be  realised  and  con- 
Terled  into  cash ;  which  prorision  in  favour  of 
my  said  daughters  shall  be  exclusive  of  the  ju* 
mariti  or  right  of  administration  of  any  hnsbands 
they  may  presently  have  or  may  afterwards 
marry,  and  not  subject  to  the  debts  or  deeds  of 
such  husbands  or  the  diligence  of  their  creditors, 
and  the  same  shall  be  under  their  entire  control 
and  disposal ;  and  in  the  event  of  the  death  of 
any  of  my  said  children  before  receiving  payment 
of  their  shares  withont  leaving  lawful  issue,  the 
share  of  snoh  deoeaser  shall  be  divided  among 
surviving  children  or  their  issue  in  the  propor- 
tions foresaid ;  and  in  the  event  of  the  death  of 
any  of  my  said  children  leaving  lawful  issue,  the 
share  of  snoh  deceaser  shall  be  paid  to  said  issue 
equally,  share  and  share  alike. " 

Bnt  by  the  codicil  the  testator,  in  virtue  of  the 
reserved  powers  in  his  deed  of  settlement, 
directed  his  trustees  "  to  invest  the  shares  of  my 
means  and  estate  falling  to  my  daughters  at  my 
death,  and  at  the  death  of  their  mother,  in  ease 
•he  shall  survive  me,  so  soon  as  the  same  is 
realised  and  can  be  invested  upon  heritable 
security,  taking  the  rights  thereto  conceived  in 
favonr  of  such  daughters  in  liferent  for  their 
liferent  use  allenarly,  and  to  the  child  or  children 
of  their  bodies,  if  more  than  one,  equally  among 
them  in  fee ;  declaring  that  said  liferent  pro- 
Tisions  shall  be  parely  alimentary,  exolusive  of 
their  iiusbands'  ju*  mariti,  not  attachable  for 
his  or  their  debts,  nor  assignable  by  my  said 
daughters :  Bat  providing  and  declaring  that  my 
said  daughters,  or  any  of  them,  may,  if  so  dis- 
posed, by  a  writing  under  their  hands,  continue 
the  liferent  provision  to  their  husbands  during 
their  repeotive  lifetimes,  burdened  with  the  sup- 
port of  the  children  in  such  proportions  and 
nnder  such  limitations  and  conditions  as  they 
think  proper  to  impose." 

The  testator  was  survived  by  his  widow  (who 
died  in  1876)  and  also  by  one  son  and  four 
daughters.  The  son's  share  was  duly  paid  to 
him,  bnt  the  capital  of  the  shares  falling  to  the 
daughters  was  retained  to  meet  the  claims  of 
children  nnder  the  codicil.  One  of  the  daughters 
Jane  Dalglish  or  Bannerman  has  recently  died 
without  issue,  but  leaving  a  settlement,  and  it  is 
her  share  that  is  in  question. 

It  is  said  as  against  the  claim  of  her  testa- 
mentary representatives  that  the  effect  of  the 
oodicil  was  to  suspend  vesting,  and  that  her 
share  has  either  become  undisposed  of  residue 
or  is  disposed  of  by  the  survivorship  clause  of 
the  deed. 

My  opinion  is  that  the  codicil  wm  not  intended 
to  result  in  intestacy  on  the  part  of  the  testator 
with  respect  to  the  share  of  a  daughter  dying 
without  isme,  and  I  think  that  its  terms  do  not 
support  a  oonstmetion  of  the  settlement  which 
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shall  have  that  result.  It  appears  to  me  that  the 
sole  object  of  the  oodioil  is  to  protect  the  capital 
or  fee  of  a  daughter's  share  for  her  children,  if 
there  should  be  such  children.  It  is  settled  by 
the  case  of  Lind»ay'$  Truiteet,  8  &.  281,  that 
this  is  a  purpose  which  is  not  inoonsistent  with 
vesting.  In  that  case  there  was  a  direction  that 
the  £1000  bequeathed  to  Oatherine  Bruce  Lind- 
say should  be  held  so  as  to  give  "to  herself  a  life- 
rent only  thereof,  and  to  the  lawful  issue  of  her 
body  equally  among  them  the  fee  thereof."  Bnt 
the  sum  was,  in  the  first  place,  bequeathed  to  her 
as  a  legacy  payable  six  months  after  the  testator's 
death.  It  was  held  that  the  direction  to  secure 
the  fee  to  children  was  contingent  on  the  exist- 
ence of  children,  and  there  being  none,  that  her 
right  was  free  of  the  direction  which  was  appli- 
cable only  to  that  contingency.  In  short,  the 
principle  affirmed  by  that  decision  was  that  where 
a  bequest  is  merely  burdened  with  a  trust  for 
children,  that  burden  falls  off  if  children  shonld 
not  exist.  The  restriction  of  the  parent's  right 
for  behoof  of  his  or  her  children  therefore  im- 
plies no  purpose  of  creating  intestacy. 

The  case  of  FuUon'i  Truitees,  referred  to  by 
the  reclaimer's  counsel,  7  B.  666,  was  different 
in  one  material  respect  from  the  present.  It  was 
not  clear  that  the  terms  of  the  original  bequest 
were  such  as  to  confer  a  fee  upon  the  daughters, 
whereas  in  the  present  case  it  was  conceded  by 
the  Dean  of  faculty  that  under  the  deed  of 
settlement,  had  it  stood  alone,  the  daughter 
must  have  taken  a  fee  a  morte  tettatorit.  Bnt  if 
that  oase  decided  the  point  which  is  here  raised, 
and  which  was  also  raised  in  the  oase  of  Lind- 
tay't  Trustee*,  it  must  be  held  to  have  been  over- 
ruled by  the  decision  in  the  latter  case,  which 
was  a  unanimous  judgment  of  seven  Judges,  in- 
cluding all  the  Judges  who  took  part  in  the  deci- 
sion of  Fulton'*  Tnutee*. 

With  respect  to  the  claims  fouuded  on  the 
clause  of  survivorship  in  the  trust-deed  two 
views  are  presented.  For  the  claim  of  the  son's 
representatives  is  founded  on  the  contention 
that  the  clause  brings  in  all  the  children  who 
survived  the  testator ;  while  the  other  claims 
limit  its  application  to  those  who  survived  Mrs 
Bannerman.  My  opinion  is  that  the  time  con- 
templated in  the  deed  was  the  testator's  death, 
although  the  actual  division  and  payment  of  the 
sum  set  apart  to  meet  the  wife's  annuity  was 
postponed  till  her  death.  And  it  was  not  dis- 
puted that  if  the  deed  had  stood  alone  vesting 
must  have  taken  place  at  that  time.  But  in  this 
view  it  is  clear  that  there  was  no  postponement 
of  vesting,  and  that  as  Mrs  Bannerman  was  one 
of  the  children  then  surviving,  she  cannot  have 
been  excluded  by  the  destination  in  favour  of 
survivor!". 

It  was  not  contended  that  the  terms  of  the 
trust-deed  in  this  ease  gave  ground  for  any  argu- 
ment snoh  as  was  sustained  in  the  case  of 
Hoteae*  Trutteet,  8  Macpb.  837. 

I'he  Court  adhered. 

Ciounsel  for  the  Beclaimer — D.-F.  Mackintosh, 
Q.C.— Wallace.  Agents— Bussell  &  Dnnlop, 
W.S. 

OouDBel  for  the  Bespondents — Graham  Murray. 
Agents— J.  Jt  A.  Hastie,  W.S. 
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Thursday,  March  7. 

FIRST    DIVISION. 

[Ijord  Trayner,  Ordinaty. 
COOK    V.    WALLACE    «    WILSON. 

Bgxiration— Damages  for  Illegal  Apprehentiori— 
Alimeniary  Debt  —  Civil  Imprisonment  Act 
1882  (45  ^nd  46  Viet.  cap.  42),  see.  4. 

By  section  4  of  the  Civil  Imprisonment 
Act  1882  it  is  provided  that  the  Sheriff 
on  the  application  of  the  creditor  may 
commit  to  prison  "any  person  who  wilfully 
fails  to  pay  within  the  days  of  ohari;e  any 
snm  or  snma  of  aliment,  together  with  the 
expenses  of  process,  for  which  decree  has 
been  pronounced  against  him  by  any  com- 
petent Court  .  .  .  but  that  a  warrant  of  im- 
prisonment shall  not  be  granted  if  it  is 
proved  to  the  satisfaction  of  the  Sheriff  .  .  . 
that  the  debtor  has  not  since  the  commence- 
ment of  the  action  in  which  the  decree  was 
pronounced  possessed  or  been  able- to  earn 
the  means  of  paying  the  sum  ...  in  respect 
of  which  he  has  made  default,  or  such 
instalment ...  as  the  Sheriff  shall  consider 
reasonable. " 

The  agents  for  a  creditor  holding  a 
decree  for  a  sum  of  aliment  on  which 
the  days  of  charge  had  expired  with- 
out payment,  applied  to  the  Sheriff  for  a 
warrant  to  commit  the  debtor  to  prison. 
The  Sheriff  granted  a  warrant'  to  search  for 
and  apprehend  the  debtor,  and  bring  him 
before  the  Sheriff  for  examination,  and  upon 
this  warrant  the  creditor's  agents  caused  the 
debtor  to  be  apprehended. 

In  an  action  of  damages  by  the  debtor 
against  the  creditor's  agents — held  that  the 
debtor  mnst  fail  to  satisfy  the  Sheriff  that 
he  is  unable  to  pay  Uie  debt  as  a  condition 
of  imprisonment  or  apprehension  under  the 
statute ;  that  apprehension  before  the  condi- 
tion was  fulfilled  was  illegal ;   and  issues 
ordered  for  the  trial  of  the  cause. 
James  Cook  junior,  medical  student  in  Glasgow, 
brought  this  action  against  Messrs  Wallace  & 
Wilson,   writers,  Glasgow,   to   recover  £500  as 
damages  for  alleged  illegal  apprehension. 

The  pursuer  averred  that  in  the  end  of  the 
year  1887  an  action  had  been  brought  by  Miss 
Jessie  Adam  against  him  concluding  for  payment 
of  certain  sums  in  name  of  aliment  and  inlying 
charges  attending  the  birth  of  an  illegitimate 
child  of  which  she  had  been  delivered  in  the 
previous  July,  and  of  which  she  declared  the 
present  pursuer  to  be  the  father.  Cook  entered 
appearance,  but  did  not  defend  the  action,  and  on 
8tli  December  1887  decree  for  certain  sums  in 
name  of  aliment,  inlying  charges,  and  expenses 
was  pronounced  against  him.  On  5th  January 
1888  he  was  charged  on  the  decree,  but  the  sums 
dae  were  not  paid  as  the  pursuer  had  no  funds 
to  meet  them.  On  19th  January  the  defenders, 
Wallace  &  Wilson,  as  agents  of  Miss  Adam  pre- 
sented a  petition  signed  by  David  Wilson  of  that 
firm,  to  the  Sheriff  at  Paisley  for  a  warrant  to 
commit  the  pursuer  to  prison.  Sheriff-Substitute 
(Cowan)  on  this  application  granted  a  warrant  to 
seorch  foi  and  apprehend  the  pursuer,  and  to 


bring  him  before  the  Sheriff  for  examination. 
On  24th  Jannary  the  pursuer  was  apprehended 
on  this  warrant  in  his  father's  honse  at  Paisley, 
when  the  Sheriff-Snbstitnte  granted  warrant  to 
imprison  him  for  six  weeks.  He  was  then^re- 
moved  from  the  Court  in  custody,  but  was  shortly 
afterwards  released  on  his  mother  paying  a 
snm  to  account.  He  averred  that  the  pro- 
curing and  enforcing  of  said  warrant  to  appre- 
hend him,  and  under  which  he  was  apprehended, 
was  wrongous  and  UlegaL  No  notice  was 
previously  given  to  him  that  such  a  peti- 
tion was  to  be  presented,  and  it  was  only 
served  upon  him  at  the  moment  of  his  apprehen- 
sion. The  petition  was  a  civil  Sheriff  Court 
proceeding,  while  the  pursuer  was  treated  worse 
than  if  he  had  been  under  a  criminal  charge. 
He  was  literally  dragged  from  his  bed,  taken 
before  a  Judge  without  any  opportunity  of  pro- 
curing legal  advice,  and  summarily  condemned 
to  six  weeks'  imprisonment.  The  statute  did  not 
authorise  apprehension  before  an  order  for  im- 
prisonment was  pronounced,  and  the  fact  that 
imprisonment  was  the  remedy  craved  did  not 
imply  that  the  pursuer  was  to  be  apprehended  at 
the  outset  of  the  proceedings.  In  obtaining  the 
said  warrant  to  apprehend  the  pursuer,  and 
giving  instructions  to  enforce  the  same,  and 
causing  the  pursuer's  apprehension  thereunder 
as  aforesaid,  the  defenders  acted  wrongously  and 
illegally,  and  were  liable  in  damages  and  solatium 
to  the  pursuer.  The  pnrsuer,  in  oonseqnenoe  of 
said  illegal  and  harsh  proceedings,  had  suffered, 
and  would  continue  to  suffer,  severely  in  hia 
character,  reputation,  and  feelings,  and  in  view 
of  the  annoyance  and  grief  thereby  occasioned, 
the  sum  sued  for  was  not  excessive.  The 
defenders  had  been  colled  upon  to  make  suit- 
able reparation,  but  they  refused,  or  at  least 
delayed  to  do  so. 

The  pnrsuer  pleaded— "(1)  The  warrant  to 
apprehend  the  pursuer,  and  his  subsequent 
apprehension  thereunder,  as  condescended  on, 
being  illegal  and  contrary  to  the  statute,  and 
having  caused  serious  loss  and  damage  to  the 
pursuer,  the  defenders  are  liable  in  reparation  as 
concluded  for.  (2)  The  defenders  having  acted 
maliciously  and  withoat  probable  cause,  in  pro- 
curing and  proceeding  under  said  illegal  warrant, 
are  liable  to  the  pursuer  in  solatium  and  damages, 
in  terms  of  the  conclusions  of  the  summons." 
The  defender  pleaded — "  (3)  No  relevant  case. " 
By  the  3rd  section  of  the  Civil  Imprisonment 
(Scotland)  Act  1882  (45  and  46  Vict.  cap.  42)  it 
is  enacted  that  "  from  and  after  the  commence- 
ment of  this  Act  no  person  shall,  except  as 
hereinafter  provided,  be  apprehended  or  im- 
prisoned on  account  of  his  failure  to  pay  any 
sum  or  sums  decerned  for  aliment"  By  tbe 
♦th  section  of  the  same  Act  it  is,  inter  eMa, 
provided  as  follows:  — "Subject  to  the  provisions 
hereinafter  contained,  any  Sheriff  or  Sheriff- 
Substitute  may  oommit  to  prison  for  a  period  not 
exceeding  six  weeks,  or  until  payment  of  the  snm 
or  sums  of  aliment,  and  expenses  of  prooees 
decerned  for,  or  such  instalment  or  instalments 
thereof  as  tbe  Sheriff  or  Sheriff-Substitute  may 
appoint,  or  until  the  creditor  is  otherwise  satis- 
fied, any  person  who  wilfully  fails  to  pay  witiiin 
the  days  of  charge  any  sum  or  sams  of  aliment, 
together  with  the  expenses  of  prooess,  for  vhich 
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deoree*  luis  been  pronounced  against  bim  by  any 
competent  Gonrt,  proyided — (1)  That  the  warrant 
t«  commit  to  prison  may  be  applied  for  by  the 
creditor  in  the  snm  or  gnma  decerned  for  without 
any  cononrrence ;  (2)  That  the  application  shall 
be  disponed  of  snmmarily,  and  withoat  any 
written  pleadings ;  (8)  That  the  failnre  to  pay 
shall  be  presnmed  to  have  been  wilfnl  until  tire 
contrary  is  proved  by  the  debtor;  but  that  a 
warrant  of  imprisonment  shall  not  be  granted  if 
it  is  proved  to  the  satisfaction  of  the  Sheriff  or 
Sberiff-Subetitnte  that  the  debtor  has  not  since 
the  oommenoement  of  the  action  in  which  the 
decree  was  pronounced,  possessed  or  been  able  to 
earn  the  means  of  paying  the  gum  or  sums  in 
respect  of  which  he  has  made  default,  or  sach 
instalment  or  instalments  thereof  as  the  Sheriff 
or  the  Sheriff-Substitute  shall  consider  reason- 
able." . 

The  Lord  Ordinary  (Tbatnbb)  on  7th  February 
1889  pronounced  the  following  interlocutor: — 
' '  Bepels  the  second  plea-in-law  for  the  defenders, 
and  appoints  the  pursuer  within  eight  days  to 
lodge  the  issue  or  issues  which  he  proposes  for 
the  trial  of  the  cause :  Finds  the  defenders  liable 
in  expenses  since  the  date  of  closing  the  record," 

"  Opinion. — In  July  1887  the  pursuer  was 
decerned,  by  a  decree  of  the  Sheriff  of  Renfrew 
and  Bute,  to  make  payment  to  Jessie  Adam  of 
certain  sums  of  money  as  aliment  for  the  support 
of  an  illegitimate  child  of  which  the  pursuer  is 
the  father.  On  Sth  January  1888  the  pursuer 
was  charged  to  make  payment  of  the  sums  con- 
tained in  said  decree ;  but  having  failed  to  imple- 
ment the  charge  a  petition  was  presented  to  the 
Sheriff  under  the  Oiril  Imprisonment  In  Scotland 
Act  1882,  craving  the  Sheriff  to  grant  warrant  to 
commit  the  pursuer  to  prison.  On  this  petition 
the  Sheriff  granted  a  warrant  to  search  for  and 
apprehend  the  pnrsoer,  and  'bring  bim  before 
the  Sheriff  of  lienfrew  and  Bute  for  examination.' 
The  defenders  (acting  as  law-agents  for  Miss 
Adam)  put  this  warrant  into  the  hands  of  a 
sheriff-officer  for  execntion.  The  pursner  was 
accordingly  apprehended  by  the  sheriff-officer 
and  taken  before  the  Sheriff-Substitute  at  Paisley, 
who,  after  hearing  the  pursuer,  committed  him 
to  prison  for  six  weeks. 

"  The  pursuer  now  avers  that  the  warrant  for 
his  apprehension,  and  his  apprehension  following 
thereon,  were  illegal,  and  he  sues  the  defenders 
for  damages  on  the  ground  that  tbey  obtained  the 
same,  and  gave  instructions  for  the  execution 
thereof.  The  defenders  plead  that  the  action  is 
irrelevant.  I  am  of  opinion  that  plea  should  be 
repelled. 

'*  By  the  Civil  Imprisonment  Act  it  is  provided 
that  a  creditor  in  a  decree  for  aliment  which  has 
not  been  implemented,  may  apply  to  the  Sheriff 
for  a  warrant  to  commit  the  debtor  to  prison ; 
and  on  such  an  application  the  Sheriff  may  com- 
mit the  debtor  to  prison  for  a  period  not  exceeding 
six  weeks,  unless  it  is  proved  to  his  satisfaction 
'  that  the  debtor  has  not,  siuce  the  commence- 
ment of  the  action  in  which  the  decree  was  pro- 
nounced, possessed  or  been  able  to  earn  the 
means  of  paying  the  sum  or  sums  in  respect  of 
which  he  has  made  default.'  It  isobvions  there- 
fore that  before  a  warrant  to  commit  the  debtor 
can  competently  be  granted  the  debtor  must 
have  an  opportunity  of  satisfying  the  Sheriff  that 


he  has  not  been  possessed  or  been  able  to  earn 
the  means  of  paying  his  debt  To  enable  him  to 
do  this  he  mast  be  brought  before  the  Sheriff. 
Bat  by  what  form  of  procedure  is  he  to  be 
brought  before  the  Sheriff?  In  answering  this 
question  it  has  to  be  observed  that  the  whole 
proceedings  are  taken  under  the  civil  and  in  no 
sense  the  criminal  jurisdiction  of  the  Sheriff, 
Kow,  the  ordinary  mode  by  which  a  debtor  is 
brought  by  a  creditor  before  the  Sheriff  to  answer 
in  a  civil  process  for  his  debt  or  obligation  is  by 
citation.  It  is  not  material  whether  the  Sheriff 
grants  warrant  for  the  debtor's  citation  in  ordi- 
nary form,  or  ordains  the  debtor  to  appear  before 
him  at  a  certain  time.  These  are  but  two 
different  forms  by  which  the  debtor  is  called  on 
to  appear  before  the  judge. 

"In  the  present  case,  however,  neither  of  these 
forms  was  adopted ;  the  Sheriff  granted  at  once 
a  warrant  to  search  for  and  apprehend  the  pur- 
suer— a  warrant  which  was  not  prayed  for  in  the 
petition,  and  a  warrant  which,  in  my  opinion, 
was  illegal,  and  uUra  viret  of  the  Sheriff  in  the 
circumstances.  The  statute  does  not  autborise 
the  Sheriff  to  issue  saoh  a  warrant ;  and  I  know 
of  no  authority  anywhere  in  our  law  conferred 
upon  a  Sheriff  in  the  exercise  of  his  civil  juris- 
diction by  which  he  is  authorised  tn  limine  of 
the  proceedings  before  him  to  grant  warrant  for 
the  apprehension  of  any  debtor  or  alleged  debtor, 
nnless  it  be  in  the  exceptional  case  of  a  debtor 
said  to  be  infuga,  and  even  there  the  warrant  to 
apprehend  does  not  proceed  on  the  mere  state- 
ment of  the  creditor,  but  on  proof  affording  a 
prima  faeie  case  that  the  creditor's  statements 
axe  true. 

"  If  there  U  no  authority  in  the  law  for  granting 
such  a  warrant  as  that  now  under  consideration, 
there  is  neither  authority  nor  excuse  for  it  in  our 
practice.  The  statute,  indeed,  is  of  too  recent 
date  to  have  had  any  practice  founded  on  it 
which  oonld  be  regarded  as  in  any  sense  authori- 
tative. Such  practice  as  has  followed  upon  the 
statute  has  not  been  uniform,  nor  in  all  coses 
quite  regular.  I  hod  occasion  in  the  Bill 
Chamber  to  consider  a  case  where  the  Sheriff,  on 
an  application  under  this  statute  to  commit  a 
debtor  to  prison,  had  without  notice  of  any  kind 
to  the  debtor,  or  affording  him  an  opportunity  of 
explaining  his  failure  to  pay  the  debt,  de  piano 
granted  warrant  for  the  debtor's  committal  to 
prison  for  six  weeks,  a  procedure  which  was  not 
only  illegal  because  contrary  to  the  statute,  but 
obviously  unfair  to  the  debtor.  I  do  not  know 
what  the  practice  has  been  in  other  counties,  but 
in  Forfarshire  (with  which  I  was  officially  con- 
nected) the  practice  was  to  order  intimation  of 
the  petition  to  the  debtor,  and  to  appoint  him 
to  i^pear  to  answer  to  the  same  at  a  specified 
time.     This,  I  think,  is  the  right  practice. 

"  It  was  said  on  behalf  of  the  defenders  that 
to  give  notice  of  the  petition  to  the  debtor  would 
only  enable  bim  to  abscond.  The  some  thing 
might  be  said  of  the  service  of  a  summons,  for  it 
gives  notice  to  the  debtor  of  the  claim  made 
against  him,  and  enables  him  to  quit  the  juris- 
diction  or  dispose  of  his  property  before  any 
decree  can  be  obtained.  Or  take  the  case  of  an 
application  for  breach  of  interdict.  The  citation 
there  would  enable  the  respondent  to  quit  the 
jurisdiction  and  avoid  the  penalty  due  to  hie 
offence,  yet  even  in  such  a  case  (which  is  guati 
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oriminal)  the  respondent  is  not  apprehended, 
but  cited  to  appear  and  anatrer  to  the  complaint. 
But  the  proper  answer  to  the  objection  stated  is, 
that  there  ia  no  presumption  that  a  law-abiding 
citizen  will  fail  to  render  obedience  to  the  citation 
of  a  oompetent  Conrt.  The  assumption  of  the 
power,  either  by  a  Sheriff  or  any  other  authority, 
to  order  the  apprehension  of  any  citizen,  which 
ia  not  directly  authorised  by  the  law,  is  not  to 
be  allowed ;  and  I  think  the  Sheriff  in  granting 
the  warrant  in  question  assumed  a  power  which 
he  did  not  possess. 

"If  the  warrant  was  illegal  there  can  be  no 
doubt  the  defenders  are  liable  for  instmoting  it 
to  be  executed." 

The  defenders  reclaimed,  and  argued — It  was 
not  intended  that  the  debtor  should  be  cited  in 
applications  under  section  4  of  the  Oivil  Imprison- 
ment Act.  If  it  had  been,  there  would  hare  been 
a  provision  to  that  effect  as  there  was  in  section 
6  with  regard  to  applications  for  law  burrows. 
The  prooedore  to  be  followed  was  regulated  by 
the  6th  section  of  the  Personal  Diligence  Act  (1 
and  2  Vict.  cap.  114).  The  charge  said  that  if 
the  debtor  did  not  settle  within  the  days  fixed  he 
was  liable  to  poinding  or  imprisonment.  He 
ceold  within  these  days  lodge  a  caveat  if  he  wished 
to  be  heard,  but  the  Act  certainly  did  not  con- 
template any  formal  citation.  The  debtor  being 
in  default,  why  should  be  get  any  further  notice 
of  threatened  imprisonment?  The  Sheriff  was 
a  fitting  judge  of  whether  a  warrant  should  be 
granted  or  not — Strain  t.  Strain,  June  26, 1886, 
13  B.  1029. 

The  pursuer  was  not  called  on. 

At  advising— 

LoBD  Pbesidkkt — I  think  the  view  of  the  Lord 
Ordinary  in  this  case  ia  nnimpeachable.  Under 
the  Act  45  and  46  Vict.  cap.  42,  imprisonment  is 
a  oompetent  means  of  enforcing  a  decree  for 
aliment.  This  statute  says  in  section  3  that  "no 
person  shall,  except  as  hereinafter  provided,  be 
apprehended  or  imprisoned  on  account  of  his 
faUnre  to  pay  any  sum  or  sums  decerned  for 
aliment."  Now,  the  provisions  there  referred  to 
occur  in  the  next  section,  which  is  divided  into 
several  sub-sections.  Imprisonment  is  only  com- 
petent in  the  case  of  a  wilful  failure  to  obey  a 
decree  for  aliment,  and  in  order  to  obtain  a  war- 
rant the  creditor  must  apply  to  the  Sheriff.  That 
infers  the  institution  of  a  sort  of  summary  pro- 
cess, and  in  that  process  it  is  open  to  the  debtor 
to  satisfy  the  Sheriff,  if  he  can,  that  he  is  not 
able  to  pay  the  debt  or  to  earn  the  means  of 
paying  it.  It  seems  to  be  a  condition  of  obtain- 
ing a  warrant  for  imprisonment  that  the  debtor 
in  a  decree  for  an  alimentary  debt  should  fail  to 
satisfy  the  Sheriff  that  he  is  unable  to  pay  or  to 
earn  the  means  of  paying  it.  If  that  be  so,  im- 
prisonment withoQt  fulfilling  that  condition,  and 
apprehension  in  the  same  way,  must  be  illegal, 
and  I  am  therefore  for  adhering  to  the  Lord 
Ordinary's  interlocutor. 

LoBD  KuTEEBFCBD  Olabk  and  LoBD  Adah  con- 
curred. 

LoBD  MuBE  and  Lobd  Shahd  were  absent. 

The  Conrt  adhered,  and  ordered  issues  to  be 
lodged  for  the  trial  of  the  cause. 


Oonnsel  for  the  Defenders — ^Wibon.     Agents 
— Macpherson  &  Mackay,  W.8. 

Oounsel  for  the  Pursuer — Salvesen.     Agents'— 
Sturrock  A  Oraham,  W.S. 


Thursday,  March  7. 
SECOND    DIVISION. 

MACPHERSON  AND  OTHERS  (ANDERSON 
BCRSAR7  trustees)  V.  SUTHERLAND 
AND  OTHERS. 

Tettament — Construction —  Uneertainty — Bur- 
sary—Persons  Benefited. 

A    testator   by  his  trust-disposition  and 
settlement  directed  certain  sums  of  money 
to  be  invested,  and  the  interest  paid  in  bur- 
saries to  deserving  young  men  "either  resi- 
denters  in  the  parish  of  Aives,  or  in  the 
parish  and  burgh  of  Elgin."    Parts  of  the 
latter  parish  lay  beyond  the  burgh,  and  parts 
of  the  burgh  extended  beyond  the  pariah. 
Held  that  residenters  in  any  part  of  the 
parish  of  Elgin,  or  iu  any  part  of  the  bargfa, 
might  be  benefited. 
The  late  William  Anderson,  Lossiewynd,  Elgin, 
who  died  10th  May  1884,  by  his  trust-disposition 
and  settlement  directed  certain  sums  of  money 
to  be  paid  -'to  the  ministers  of  the  Established 
and  Free  Churches  of  Scotland  in  the  parish  of 
Aires,  the  three  Free  Church  ministers  and  senior 
Established  Church   minister  in   the  parish   of 
Elgin,  and  to  Bobert  Young,  solicitor,  to  be  held 
by  the  said  ministers  and  their  respective  suc- 
cessors in  office,  and  by  the  said  Bobert  Young 
and  his  nearest  heir-male  for  the  time,  who  shall 
be  resident  in  the  county  of  Elgin,  in  trnst  to 
invest  the  same  and  to  pay  the  yearly  interest 
thereof  for  bursaries  to  .  .  ,  young  men  to  be 
of  good  character  and  fair  talents,, either  wA- 
denters  in  the  parish  of  Alves  or  in  the  parish 
and  burgh  of  Elgin,  whose  parents  are  respeet- 
able  and  in  narrow  circnmstanoes  (residenters  in 
the   parish   of   Alves  to   be  preferred   on  equal 
terms)."    A  difficulty  arose   as  to  the   meaning 
and  oonatmotion  of  the  words  "in  the  parish 
and  bnrgb  of  Elgin."    The  landward  part  of  the 
parish  of  Elgin,  which  was  of  large  extent  and 
populous,  was  without  the  burgh,  and  on  the 
other  hand  the  burgh  of  Elgin  extended  in  cer- 
tain directions  beyond  the  parish  of  Elgin  into 
the  adjoining  parishes   of   New  Spynie  and   St 
Andrew's.     The    parish   was   eleven    miles    or 
thereby  in  length,   by  an  average  breadth  of 
about  three  and  one-half  miles.     At  the  date  of 
the  will  the  population  of  the  burgh  within  the 
parish  was  returned  at  8600,  of  the  burgh  ont- 
with  the  parish  about  1100,  and  of  the  pariah 
outwith  the  burgh  about  1260.     There  were  ia 
the  parish  of  Elgin  in  all  three  Free  Churches 
and  ministers,  two  in  the  burgh  of  Elgin,  and 
the  third  in  the  landward  part  of  the  pariah  at 
Flnscarden,  six  miles  or  thereby  distant  from 
the  burgh. 

A  special  oase  was  submitted  by  the  Baraarr 
Trustees  of  the  first  part,  and  by  two  intending 
candidates  for  the  bursaries,  who  resided,  the 
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one  in  the  landward  part  of  the  parish  of  Elgin 
(outside  the  bnrgh  of  Elgio),  and  the  other  in 
the  burgh  of  Elgin  bat  in  the  pariah  of  Ke'W 
Spynie,  of  the  second  part,  and  they  requested 
the  opinion  and  jadgment  of  the  Court  upon  the 
following  questions — "Must  the  persons  entitled 
to  the  benefits  of  the  bequests  falling  to  be  ad- 
ministered by  the  first  parties  be  residenters  in 
that  part  of  the  parish  of  Elgin  wbioh  is  also  in 
the  borgh  of  Elgin?  or,  Are  the  terms  of  the 
bequest  to  be  oonstmed  so  as  to  include  resi- 
denters in  any  part  of  the  parish  of  Elgin,  and 
also  residenters  in  any  part  of  the  bnrgh  of 
Elgin? 

Argued  for  the  first  parties — The  testator 
meant  that  candidates  must  reside  both  within 
the  parish  and  within  the  burgh  of  Elgin.  If 
this  were  a  description  of  land  it  would  certainly 
need  to  satisfy  both  conditions. 

Argued  for  the  second  parties — This  wag  a 
charitable  bequest  and  was  to  receive  as  liberal 
a  construction  as  possible.  The  testator  meant 
to  benefit  residenters  in  the  parish  of  AWes,  in 
any  part  of  the  parish  of  Elgin  and  in  any  part 
of  the  burgh  of  Elgin.  He  clearly  did  not  intend 
to  limit  the  parish  of  Elgin  to  that  part  of  it, 
which  was  within  the  burgh,  for  he  made  the 
Free  Church  minister  at  Pluscarden  one  of  the 
bursary  trustees,  and  in  case  any  in  the  bnigb 
who  wer«  not  also  in  the  parish  should  be 
excluded,  he  was  careful  to  add  "  and  burgb  of 
Elgin"  —  BogU^i  Trustees  t.  Swaruton,  de. , 
("  ifars"  Training  Ship  case),  February  6, 1878, 
C  It.  634. 

At  adyising — 

LoBD  JusTiaK-CiJCBK — It  cannot  be  donbted 
that  the  expression  used  in  this  will  is  somewhat 
ambigaoos.  These  bursaries  are  to  be  given  to 
"  residenters  in  the  parish  of  Alves,  or  in  the 
parish  and  burgh  of  Elgin."  Giving  the  words 
a  fair  construction  I  have  come  to  the  conclusion 
contended  for  by  the  second  parties.  The  first 
area  benefited  is  the  parish  of  Alves,  and  the 
second  area  is  a  parish  too.  It  is  difficult  to  see 
why  the  testators  should  benefit  the  parish  of 
Alves,  and  then  limit  the  parish  of  Elgin  to  that 
part  of  it  that  lies  within  the  bnrgh.  His  idea 
seems  rather  to  have  been  io  benefit  both 
parishes.  Then  be  putfs  in  "burgh  of  Elgin"  to 
prevent  the  burgh  being  sliced  across,  and  the 
part  which  is  not  in  the  parish  being  excluded. 
That,  I  think,  is  the  fair  interpretation  of  the 
deed. 

LosD  YouNO — There  is  nothing  here  to  induce 
me  to  think  that  the  tsstato/ intended  to  confine 
his  bounty  to  residenters  in  that  part  of  the 
burgh  which  is  also  within  the  parish  of  Elgin. 
He  was  not  partial  to  one  part  of  the  town  rather 
than  to  another.  I  am  therefore  averse  to  the 
eonstmotion  which  would  limit  the  bonnty  to  a 
bit  of  the  town.  The  other  oonstmction  is  more 
consistent  with  his  probable  intention,  but  it  is 
also  more  consistent  with  the  strict  and  gram- 
matical oonstmction  of  the  words  used.  He 
wishes  to  benefit  residenters  in  any  part  of  the 
parish  of  Elgin,  but  as  part  of  the  burgh  is 
onteide  the  parish,  and  residenters  there  might 
bo  ezdnded,  he  adds  "and  bnrgh  of  Elgin." 

LoBD  Lbe— This  olanse  nndonbtedly  reqniies 


eonstmotion.  There  is  nothing  in  it  to  limit  the 
burgh  to  that  part  of  the  burgh  which  is  also 
witUn  the  parish.  What  the  testator  was  endea- 
vouring to  do  was  to  describe  the  district  to 
which  his  bursaries  should  extend,  and  I  think 
that  district  is  composed  of  three  parts,  viz.,  the 
parish  of  Alves,  the  parish  of  Elgin,  and  the 
bnrgh  of  Elgin,  and  upon  that  ground  I  am,  like 
your  Lordships,  for  answering  the  second  ques- 
tion in  the  affirmative. 

LoBD  RuTHSBFusD  Ci<i.BX  was  absent. 

The  Court  answered  the  first  question  in  the 
negative  and  the  second  in  the  affirmative. 

Counsel  for  the  First  Parties— Olegg. 
Counsel  for  the  Second  Parties — Orr.     Agents 
Macpherson  !c  Maokay,  W.S. 


Thursday,  March  7. 
FIEST    DIVISION. 

PAROCHIAL  BOAKD  OF  FORDOtJN  V. 
TBEFU8IS  AND  ANOTHER. 

Poor  Law — Glatnfication—Poor  Lata  Aet$,  8  and 
9  Viet.  cap.  8.S,  tea.  84  and  36 ;  24  and  26 
Viet.  cap.  37,  tee.  1. 

By  the  36th  section  of  the  Act  8  and  9  Viot. 
cap.  83,  it  is  enacted  that  where  a  certain 
mode  of  assessment  is  adopted  "it  shall  be 
lawful  for  the  parochial  board,  with  the  con- 
onrrence  of  the  Board  of  Supervision,  to 
determine  and  direct  that  the  lands  and 
heritages  may  be  distinguished  into  two  or 
more  separate  classes,  according  to  the  pur- 
poses for  which  such  lands  are  used  and 
occupied,  and  to  fix  such  rates  of  assess- 
ment upon  the  tenants  or  occupants  of  each 
class  respectively  as  to  such  boards  may 
seem  just  and  equitable." 

A  parochial  board  having  adopted    the 
mode  of  assessment  referred  to,  directed, 
with  the  concurrence  of  the  Board  of  Super- 
vision, the  lands  and  heritages  in  the  parish 
to  be    distinguished   into   separate  classes, 
for  which  they  fixed  different  rates  of  assess- 
ment.     Subsequently   the    parochial  board 
resolved  to    discontinue   the   classification, 
and  to  rate  all  classes  of  property  alike,  and 
to  this  resolution  they  adhered  notwithstand- 
ing the  disapproval  of  the  Board  of  Super- 
vision.    In  a  special  case  presented  for  the 
parochial  board  and  certain  ratepayers  who 
objected  to  the  new  assessment,  held  that  the 
assessment  imposed  in  terms  of  the  resolution 
of  the  parochial  board  was  legal  and  could  be 
enforced. 
At  a  meeting  of  the  Parochial  Board  of  the  pariah 
of  Fordoun  held  on  2ud  October  1847  it  was  re- 
solved as  follows — "  1st.  That  from  and  after  the 
26th  day  of  November  next,  or  as  soon  thereafter 
as  may  be  practicable,  the  funds  for  the  support 
of  the  poor  in  this  pariah  be  raised  by  assessment. 
2nd.  That  the  mode  of  assessment  to  be  adopted 
shall  be  that  first  narrated  in  the  Act  8  and  9 
Vict.  cap.  83,  namely,  one-half  of  the  snm  re- 
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quired  shall  be  imposed  npon  the  owners  and  the 
other  half  upon  the  tenants  and  ooonpants  of 
lands  and  heritages  within  the  parish.  3rd.  Ten- 
ants and  occupants  shall,  with  ooncarrence  of 
the  Board  of  Snperrision,  be  classified  as  under 
— (1)  Tenants  and  occupants  of  lands  for  tillage 
or  grazing,  iooluding  houses  and  buildings  neces- 
sary for  their  management  personally  occupied 
or  used  by  the  farmer ;  (2)  tenants  and  occupants 
of  shops  or  other  premises  in  which  mercantile  or 
manufacturing  business  is  conducted;  and  (3) 
tenants  and  occupants  of  dwelling  -  houses, 
gardens,  and  pleasure  grounds.  In  reference  to 
each  of  these  classes  the  following  scale  of  rates 
shall  be  adopted — Whatever  rate  of  assessment 
it  may  be  necessary  to  impose  on  class  tst,  double 
that  rate  shall  be  imposed  on  class  2nd,  and  quad- 
ruple the  rate  charged  on  class  1st  shall  be  levied 
on  class  Srd."  The  terms  of  this  resolution  were 
duly  communicated  to  the  Board  of  Supervision, 
and  the  Board  intimated  their  approval  thereof. 

The  assessment  continued  to  be  imposed  in 
aooordance  with  the  said  dassilioation  of  lands 
and  heritages  until  Srd  August  1888,  when  at  a 
meeting  of  the  Parochial  Board  a  resolution  was 
carried  by  sixteen  votes  to  fifteen  "that  the  exist- 
ing classification  for  rating  of  tenants  be  dis- 
continued, and  all  classes  of  property  be  rated 
alike,"  and  the  inspector  was  iDstmoted  to  send 
a  copy  of  the  resolution  to  the  Board  of  Super- 
vision, and  to  ask  if  their  consent  was  required. 
The  Board  of  Supervision  intimated  that  they 
could  not  "  approve  of  the  resolution  of  the  Paro- 
chial Board. "  At  a  meeting  of  the  Parochial  Board 
held  on  iSth  September  1888  it  was  moved  that 
the  said  resolution  adopted  at  the  meeting  of  .Srd 
August  should  be  resfcinded  as  not  having  met  the 
approval  of  the  Board  of  Supervision.  It  was 
also  moved  that  the  former  resolution  be  adhered 
to.  The  latter  motion  was  carried  by  seventeen 
votes  to  sixteen,  and  the  inspector  was  instructed 
"  to  forward  the  resolution  to  the  Board  of  Super- 
vision." The  Board  of  Supervision  intimated 
that  they  could  not  "  approve  of  the  resolution 
of  the  Parochial  Board  to  impose  the  assessment 
without  a  olassifioRtion  of  occupants  in  terms  of 
section  36  of  the  Poor  Law  Act. " 

The  assessment  for  the  year  1888  having  been 
imposed  upon  all  classes  of  property  alike  in 
terms  of  the  above  resolution  of  Srd  August  1888, 
certain  ratepayers  in  the  parish  appealed  to  the  ' 
Parochial  Board  against  the  assessment,  on  the 
ground  that  it  was  illegal,  and  the  present  case 
was  thereafter  presented  to  the  Court  to  deter- 
mine the  question  whether  the  assessment  was  or 
was  not  illegal.  The  first  party  to  the  case  was 
the  Inspector  of  Poor  for  the  parish  of  Fordoun, 
as  representing  the  Parochial  Board,  and  certain 
of  the  objecting  ratepayers  were  the  parties  of 
the  second  part. 

The  following  question  was  submitted  to  the 
Oourt — ''Whether  the  assessment  imposed  in 
terms  of  the  said  resolution  of  Srd  August  1888 
is  legal,  and  can  be  enforced  7" 

By  the  84th  section  of  the  Poor  Law  (Scotland) 
Act  of  1846  it  is  enacted — "  That  when  the  paro- 
chial board  of  any  parish  or  combination  shall 
have  resolved  to  raise  by  assessment  the  funds 
requisite,  such  board  shall,  either  at  the  same 
meeting  or  at  an  adjournment  thereof,  or  at  a 
meeting  to  be  called  for  the  purpose,  resolve  as 
to  the  manner  in  which  the  assessment  is  to  be 


LFordsno  Parochial  Beard, 
Mar.  7, 188». 

I  imposed ;  and  it  shall  be  lawful  for  any  sneh 
'  board  to  resolve  that  one-half  of  such  assessment 
shall  be  imposed  upon  the  owners,  and  the  other 
half  upon  the  tenants  or  occupants  of  all  lands 
and  heritages  within  the  parish  or  combination, 
rateably  according  to  the  annual  value  of  such 
lands  and  heritages,  or  to  resolve  that  one-half 
of  such  assessment  shall  be  imposed  upon  the 
owners  of  all  lands  and  heritages  within  the 
parish  or  combination  according  to  the  annual 
value  of  such  lands  and  heritages,  and  the  other 
half  upon  the  whole  inhabitants,  according  to 
their  means  and  substance,  other  than  lands  and 
heritages  situated  in  Oreat  Britain  or  Ireland ; 
or  to  resolve  that  such  an  assessment  shall  be 
imposed  as  an  equal  percentage  upon  the  annual 
value  of  all  lands  and  heritages  within  the  parish 
or  combination,  and  upon  the  estimated  annual 
income  of  the  whole  inhabitants  from  means  and 
substance  other  than  lands  and  heritages  situated 
in  Oreat  Britain  or  Ireland ;  and  when  the  paro- 
chial board  shall  have  resolved  on  the  manner  in 
which  the  assessment  is"  to  be  imposed,  such 
resolution  shall  be  forthwith  reported  to  the  Board 
of  Supervision  for  approval ;  and  if  the  manner  of 
assessment  so  resolved  upon  shall  be  approved 
by  the  Board  of  Supervision,  the  same  shall  be 
adopted  and  acted  upon  in  such  parish  or  com- 
bination, and  shall  not  be  altered  or  departed 
from  without  the  sanction  of  the  Board  of  Super- 
vision ;  and  if  the  Board  of  Supervision  shall  dis- 
approve of  the  manner  of  assessment  so  resolved 
upon  as  aforesaid,  the  parochial  board  shall,  upon 
such  disapproval  being  intimated,  forthwith  meet 
and  resolve  upon  another  mode  of  imposing  the 
assessment  consistent  with  law,  and  shall  report 
such  resolution  to  the  Board  of  Supervision ;  and 
tbe  manner  of  imposing  the  assessment  so  resolved 
upon  shall  be  adopted  and  acted  upon  in  snch 
parish  or  combination,  and  shall  not  be  altered 
or  departed  from  without  the  sanction  of  the 
Board  of  Supervision."  By  section  36  of  the 
same  Act  it  is  enacted — "That  if  at  the  date  of 
this  Act  an  assessment  for  the  poor  shall  in  any 
parish  or  parishes  be  imposed  according  to  tbe 
provisions  of  any  local  Act,  or  according  to  any 
established  usage,  it  shall  be  lawful  for  tbe  paro- 
chial board  or  boards  of  such  parish  or  parishes 
to  resolve  that  the  assessment  in  snch  parish  or 
parishes  shall  be  imposed  according  to  the  rule 
established  by  such  local  Act  or  usage ;  and  such 
resolution,  if  approved  of  by  the  Board  of  Super- 
vision, shall  continue  to  be  acted  upon  in  such 
parish  or  parishes,  and  shall  not  be  altered  or 
departed  from  without  the  sanction  of  the  Board 
of  Supervision."  By  the  36th  section  it  is  en- 
acted—"That  where  the  one-half  of  any  asses*- 
ment  is  imposed  on  the  owners  and  the  other 
half  on  the  tenants  or  occupants  of  lands  and 
heritages,  it  shall  be  lawful  for  tbe  parochial 
board,  with  tbe  oononrrenoe  of  the  Board  of 
Supervision,  to  determine  and  direct  that  the 
lands  and  heritages  may  be  distinguished  into 
two  or  more  separate  classes,  according  to  tbe 
purposes  for  which  such  lands  are  used  and  occu- 
pied, and  to  fix  such  rate  of  assessment  upon  the 
tenants  or  occupants  of  each  class  respectively  as 
to  such  boards  may  seem  just  and  equitable." 

By  the  Act  24  and  25  Vict.  cap.  87,  entituled 
"An  Act  to  simplify  the  mode  of  raising  tbe 
assessment  for  the  poor  in  Scotland,"  it  is  en- 
acted—Section  1.  "From  and  after  the  fint  daty 
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of  Jannary  One  thousand  eight  hundred  and  Eixty- 
two,  so  mach  of  section  81  of  the  Aot  of  the 
eighth  and  ninth  years  of  Her  Majesty,  entituled 
'An  A.ot  for  the  amendment  and  better  adminis- 
tration of  the  laws  relating  to  the  relief  of  the 
poor  in  Scotland,'  as  makes  it  lawful  for  any 
parochial  board  of  any  parish  or  combination  of 
parishes  in  Scotland  to  raise  one-half  of  the  funds 
reqaisite  for  the  relief  of  the  poor  persons  en- 
titled to  relief  from  the  parish  or  combination  by 
assessment  upon  the  owners  of  all  lands  and 
heritages  within  the  parish  or  combination  ac- 
cording to  the  annual  value  of  such  lands  and 
heritages,  and  the  other  half  upon  the  whole 
inhabitants  according  to  their  means  and  sub- 
stance other  than  lands  and  heritages  situated  in 
Oreat  Britain  and  Ireland,  or  to  raise  such  funds 
by  assessment  imposed  as  an  equal  percentage 
upon  the  annual  value  of  lands  and  heritages 
within  the  parish  or  combination,  and  upon  the 
estimated  annual  income  of  the  whole  inhabitants 
from  means  and  substance  other  than  lands  and 
heritages  situated  in  Oreat  Britain  or  Ireland,  is 
hereby  repealed ;  and  every  parochial  board  of 
any  parish  or  combination  of  parishes  now  raising 
such  funds  in  terms  of  the  parts  of  the  said  re- 
cited Act  which  are  hereby  repealed  as  aforesaid, 
shall,  before  ceasing  to  raise  such  funds,  and 
within  two  months  after  the  passing  of  this  Act, 
resolve  to  adopt  the  first  mode  of  assessment 
specified  in  section  thirty-four  of  recited  Act,  and 
to  classify  lands  and  heritages  equitably  in  terms 
of  the  thirty-sixth  section  of  the  said  recited  Act, 
•nd  shall  forthwith  report  such  resolution  to  the 
Board  of  Supervision,  which  is  hereby  authorised 
and  required  to  determine  whether  or  not  the 
classification  so  resolved  on  is  equitable  ;  and  in 
the  event  of  their  considering  the  classification 
thereby  made  as  not  equitable,  to  vary  or  alter 
the  same  as  to  them  shall  seem  just ;  and  until 
the  said  first  mode  of  assessment  so  resolved  on, 
with  relative  classification,  shall  have  been  ap- 
proved of  by  the  Board  of  Supervision,  the  assess- 
ment for  relief  of  the  poor  in  any  parish  where 
the  classification  may  not  be  approved  of  shall 
continue  to  be  raised  according  to  the  mode  now 
in  operation  in  such  parish ;  and  after  the  pro- 
posed classification  in  any  parish  shall  have  been 
approved  of  by  the  Board  of  Supervision,  it  shall 
not  be  altered  or  departed  from  without  the 
sanction  of  the  said  board  :  Provided  always,  that 
nothing  in  this  Act  shall  be  construed  to  prevent 
the  parochial  board  of  any  parish  or  combination 
of  parishes  from  collecting  any  such  assessment 
actually  imposed  priorto  the  first  day  of  Jannary 
One  thousand  eight  hundred  and  sixty-twoaccord- 
ing  to  the  mode  legally  in  force  in  the  parish  or 
combination  at  the  date  when  such  assessments 
were  imposed." 

It  was  contended  for  the  party  of  the  first 
part  that  the  concurrence  of  the  Board  of  Super- 
vision was  not  necessary  to  entitle  the  Parochial 
Board  tosbandon  altogether  classification  of  lands. 
By  the  36th  section  of  the  Poor  Law  Act  of  1845 
it  was  made  lawful  for  the  Parochial  Board  to 
classify  lands  with  the  concurrence  of  the  Board 
of  Supervision.  The  Board  of  Supervision,  how- 
ever, had  no  power  to  compel  the  Parochial  Board 
to  make  a  classification,  and  the  Parochial  Board 
might  impose  the  assessment  upon  the  owners 
and  occupants  of  lands  and  heritages  without  any 
dassiflcation.  That  being  so,  it  would  require 
voi>.  xrvL 
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express  enactment  to  prevent  the  Parochial  Board 
abandoning  a  classification  without  any  oonenr- 
renoe.  The  provisions  of  the  Act  of  1861  (24 
and  25  Vict.  o.  37)  applied  only  to  parishes  which 
at  the  date  of  the  Act  were  raising  the  funds 
requisite  for  the  relief  of  the  poor  in  the  manner 
authorised  in  the  34th  section  of  the  Act  of  1845, 
but  repealed  by  the  said  Act  of  1861. 

It  was  contended  for  the  parties  of  the  second 
part  that  on  a  sound  construction  of  the  Acts 
referred  to  the  Parochial  Board  were  not  entitled 
without  the  concurrence  or  approval  of  the  Board 
of  Supervision  to  discontinue  or  alter  or  depart 
from  the  existing  mode  of  assessment,  viz.,  one- 
half  on  owners  and  the  other  half  on  tenants  oi 
oooupiers,  according  to  rental  with  classification,  . 
and  that  as  the  resolution  of  the  Parochial  Board  ' 
altering  the  existing  mode  was  submitted  to  the 
Board  of  Supervision  and  disapproved  of,  the 
assessments  imposed  in  terms  of  the  said  resolu- 
tion were  illegal,  and  could  not  be  enforced.  If 
the  existing  classification  were  regarded  by  the 
Parochial  Board  as  unsatisfactory  or  defective 
their  proper  course  was  to  have  classified  of  new, 
and  submitted  the  amended  classification  for  the 
approval  of  the  Board  of  Supervision. 

At  advising — 

LoBD  PsEsiDEirr — There  is  here  an  anomaly 
and  perhaps  an  inexpedient  anomaly,  that  in 
oertain  cases  the  classification  of  lands  and  herit- 
ages is  permanent  in  the  sense  that  it  cannot  be 
altered  without  the  approval  of  the  Board  of 
Supervision,  and  in  other  cases,  according  to  Mr 
Low's  contention,  that  the  Board  of  Supervision 
is  not  entitled  to  interfere  in  the  matter  of  con- 
tinuing or  discontinuing  the  classification.  But 
anomalies  are  often  produced  by  Acts  of  Parlia- 
ment, sometimes  expedient  and  sometimes  inex- 
pedient, and  if  we  find  such  anomalies  in 
statutes  we  must  give  effect  to  them. 

How  does  the  legislation  stand  on  this  question. 
In  section  84  of  the  Poor  Law  (Scotland)  Act 
1846  there  is  a  provision  that  "when  the  paro- 
chial board  shall  have  resolved  on  the  manner  in 
which  the  assessment  is  to  be  imposed,  such 
resolution  shall  be  forthwith  reported  to  the 
Board  of  Supervision  for  approval ;  and  if  the 
manner  of  assessment  so  resolved  upon  shall  be 
approved  by  the  Board  of  Supervision,  the  same 
shall  be  adopted  and  acted  upon  in  such  parish 
or  combination,  and  shall  not  be  altered  or 
departed  from  without  the  sanction  of  the  Board 
of  Supervision."  These  are  plain  and  simple 
words.  They  do  not  occupy  much  space,  and 
are  of  no  doubtful  construction  at  aU.  In  sec- 
tion 86  the  same  provision  is  repeated  with 
regard  to  the  assessments  with  which  that  section 
deals. 

Immediately  after  these  two  sections  comes  a 
section  providing  for  the  classification  of  lands 
and  heritages,  where  the  first  manner  of  assess- 
ment mentioned  in  section  84  is  adopted.  It  is 
there  provided  that  "it  shall  be  lawful  for  the 
parochial  board,  with  the  concurrence  of  the 
Board  of  Supervision,  to  determine  and  direct 
that  the  lands  and  heritages  may  be  distinguished 
into  two  or  more  separate  classes,  according  to 
the  purposes  for  which  such  lands  are  used  and 
occupied,  and  to  fix  such  rate  of  assessment  upon 
the  tenants  or  occupants  of  each  class  respec- 
tively, as  to  such  boards  may  seem  just  and 
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equitable."  Now,  it  is  not  said  there  that  that 
classifioation  onoe  adopted  shall  be  permanent, 
nor  that  it  is  incompetent  for  the  parochial 
board  to  alter  or  depart  from  it  without  the 
sanction  o(  the  Board  of  Supervision.  The  pro- 
vision to  that  effect  in  the  two  previous  sections 
are,  it  seems  to  me,  of  set  purpose  omitted  from 
section  36.  Of  coarse  it  might  be  contended 
that  the  classification  once  fixed  and  approved  of 
is  permanent,  but  I  am  not  inclined  to  adopt 
that  suggestion,  for  I  can  hardly  conceive  any- 
thing more  inexpedient.  The  condition  of  the 
lands  and  heritages  in  a  parish  may  vary  very 
much.  The  number  of  dwelling-houses,  of 
houses  occupied  as  farms,  and  of  shops  may  vary 
in  both  directions,  and  it  may  become  very 
expedient,  almost  necessary  indeed,  that  there 
should  be  power  to  alter  a  classification  which 
has  become  unsuitable.  If  this  classification  is 
not  to  be  permanent,  then  it  seems  to  me  to  be 
impossible  to  hold  that  the  power  to  alter  it  is 
vested  in  anyone  in  the  first  instance  except  in 
the  parochial  board ;  and,  if  the  right  to  alter  it 
is  vested  in  the  parochial  board  without  the  ap- 
proval of  the  Board  of  Supervision,  it  is  a  neces- 
sary result  of  the  construction  of  the  Statute  of 
1845  that  the  discretion  is  in  the  parochial  board 
without  the  interference  or  intervention  of  the 
Board  of  Supervision  at  all. 

If  that  is  clear,  as  I  think  it  is,  how  are  we  to 
import  into  that  statute  the  provisions  of  the  Act 
24  and  25  Vipt.  c.  87,  which  are,  I  think, 
distinctly  confined  in  their  operation  to  s  certain 
class  of  parishes  and  a  certain  .class  of  parochial 
boards.  The  immediate  intention  of  this  latter 
statute  is  to  abolish  all  manners  of  assessment 
save  one,  by  which  one  half  of  any  assessment  is 
imposed  on  the  owners,  and  the  other  half  upon 
the  occupiers  of  lands  and  heritages.'  From  the 
time  when  this  statute  was  passed,  no  manner 
of  assessment  was  left  save  the  first  mode 
mentioned  in  section  84  of  the  older  Act  AU 
the  rest  are  repealed,  and  then  the  statute  goes 
on  to  provide  that  "every  parochial  board  of  any 
parish  or  combination  of  parishes  now  raising 
such  funds  in  terms  of  the  parts  of  the  said 
recited  Act  which  are  hereby  repealed" — these 
parochial  boards  are  the  nominative  of  the 
sentence,  and  what  is  6aid  of  them? — "shall, 
before  ceasing  to  raise  such  funds,  and  within 
two  months  after  the  passing  of  this  Act,  resolve 
to  adopt  the  first  mode  of  assessment  specified  in 
section  thirty-four  of  recited  Act,  and  to  classify 
lands  and  heritages  equitably  in  terms  of  the 
thirty-sixth  section  of  the  said  recited  Act,  and 
shall  forthwith  report  such  resolution  to  the 
Board  of  Supervision,  which  is  hereby  authorised 
and  required  to  determine  whether  or  not  the 
classification  so  resolved  on  is  equitable.  That 
is  the  end  of  the  sentence  or  first  member  of  the 
danse,  and  it  oonld  hardly  be  maintained  that  so 
far  the  enactment  applies  to  any  parishes  save 
those  which  previously  assessed  partly  upon  the 
means  and  substance  of  the  inhabitants,  and 
partly  on  lands,  and  which  are  ordered  to  assess 
for  the  future  according  to  the  first  mode  laid 
down  in  section  31  of  the  old  Act,  and  what  they 
are  commanded  to  do  is  to  assess  according  to 
that  mode,  and  to  accompany  that  assessment 
with  a  classifioation  made  in  terms  of  section  36 
of  the  old  Act. 

The  dause  goes  on,  Mr  Kennedy  thinks,  to 


become  more  comprehensive,  and  to  include 
parishes  not  contemplated  in  tiie  earlier  ports  of 
it.  If  it  were  so,  surely  we  should  have  had  a 
separate  section  dealing  with  those  pariaheB. 
But  there  is  no  separate  section,  and  for  the 
obvious  reason  that  the  rest  of  the  section  applies 
to  the  same  subjects  as  are  the  nominative  of  the 
first  section.  It  goes  on — "Until  the  said  first 
mode  of  assessment  so  resolved  on,  with  relative 
classification,  shall  have  been  approved  of  by  the 
Board  of  Supervision,  the  assessment  for  relief  of 
the  poor  in  any  parish  where  the  classification 
may  not  be  approved  of  shall  ooatinne  to  be 
raised  according  to  the  mode  now  in  operation 
in  such  parish" — i.e.,  the  parish  vball  continue  to 
levy  the  assessment  according  to  the  means  and 
substance  of  the  inhabitants,  or  that  and  the 
lands,  until  the  provision  for  converting  the 
mode  of  assessment  into  the  one  now  proposed 
can  be  carried  through,  and  with  it  the  classifica- 
tion of  the  lands  and  heritages.  Now,  can  that 
clause  be  applied  to  any  but  those  parishes  which 
have  hitherto  levied  on  means  and  substance, 
and  are  hereby  forbidden  to  do  so  any  longer. 
Not  one  word  of  it  can  be  applied  to  any  other 
parish  but  one  of  that  description.  Then- the 
section  proceeds  further — "And  after  the  pro- 
posed classification  in  any  parish  shall  have  been 
approved  of  by  the  Board  of  Supervision,  it  shall 
not  be  altered  or  departed  from  without  the 
sanction  of  the  said  board  " — Oan  it  be  said  that 
the  whole  subjects  in  the  last  part  of  the  sentence 
are  so  extended  as  to  apply  to  every  parish  of 
Scotland,  when  down  to  that  the  clause  has  dealt 
with  nothing  but  parishes  of  the  description 
already  mentioned  ?     I  think  not. 

I  am  therefore  of  opinion  that  there  is  no 
benefit  to  be  taken  by  the  objecting  ratepayers 
from  the  last  statute,  and  we  are  thrown  back 
upon  the  first  statute.  And  for  the  reasons  I 
have  already  stated,  I  think  the  classification  of 
lands  and  heritages  when  once  adopted  must 
either  be  permanent — and  that  I  think  is  a  hope- 
less contention — or  it  is  liable  to  be  altered  by 
the  parochial  board  alone. 

Loud  Rutbebfubd  Ci.abk  and  Lobd  Adam  con- 
curred. 

liOBD  MuBS  and  Loud  Sbano  were  absent. 

The  Gonrt  answered  the  second  question  in 
the  afSrmative. 

Counsel  for  the  First  Parlies — Low.  Agent — 
W.  B.  Bainnie,  S.S.C. 

Coimsel  for  the  Second  Parties  —  Kennedy. 
Agent— D.  Lister  Shand,  W.S. 
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Friday,  March  8. 
SECOND    DIVISION. 

STURHOCK   V.   DUKE  OF  BUCCLEUCH. 

Poliee— Street — Footviay — Maintenance  —  Police 
arid  Improvement  (Scotland)  Act  1862  (25  and 
26  Viet.  e.  101),  tee.  149— Casus  Improvisns. 
Section  149  of  the  Police  and  ImproTe- 
ment  (Scotland)  Act  1862  enacts  — "The 
owners  of  all  lands  or  premises  fronting  or 
abntting  on  anj  street  shall,  at  their  own 
expense,  when  required  by  the  commis- 
sioners, caase  footways  before  their  pro- 
perty reapectiTely  on  the  sides  of  such 
street  to  be  made,  and  to  be  veil  and  snffl- 
ciently  paved  with  fiat,  hewn,  or  other 
stones,  or  to  be  constructed  in  snch  other 
manner  and  form  and  of  snch  breadth  as  the 
commissioners  shall  direct,  and  shall  there- 
after, from  time  to  time,  as  occasion  may 
require,  repair  and  uphold  such  footways : 
Provided  always,  that  where  the  lands  or 
premises  of  any  owner  front  or  abut  on  any 
street  for  a  continuous  length  exceeding  100 
yards,  and  such  lands  or  premises  are  un- 
feued  or  unbuilt  on,  it  shall  not  be  lawful 
to  the  commissioners  to  require  such  owner 
to  construct  such  footway,  but  the  commis- 
sioners may  themselves  cause  such  footway 
to  be  constructed  in  so  far  as  they  think 
proper,  and  shall  be  entitled  forthwith  to 
recover  from  such  owner  one-third  of  the 
expense  thereof,  and  the  remaining  two- 
thirds  thereof  whenever  the  lands  fronting 
or  abutting  on  the  footway  so  constructed 
by  them  are  actually  feued  or  built  upon,  or 
laid  out  or  used  as  a  garden  or  pleasure- 
ground  or  pertinent  of  a  house." 

HelA  (Lord  Butherfnrd  Olark  ditt.)  that 
the  owner  of  lands  abutting  on  any  street 
for  the  continuous  length  of  more  ttian  100 
yards  was  liable  for  one-third  of  the  cost  of 
upholding  the  footways  before  such  lands, 
and  no  further,  so  long  as  the  lands  remained 
nnfened  and  unbuilt  upon.  ' 

In  the  beginning  of  1887  the  Dalkeith  Burgh 
Oommissioners  caused  certain  repairs  to  be  exe- 
cuted upon  the  footpaths  in  Eskbank  Boad, 
Bucdenoh  Street,  and  the  Kew  Edinburgh  Boad 
respectively.  All  these  footpaths  faced  property 
belonging  to  the  Duke  of  Buccleucb,  but  the 
property  was  all  nnfeued  and  unbuilt  upon,  and 
not  laid  out  as  gardens  or  pleasure-grounds,  and 
it  abutted  upon  such  streets  respectively  for  a 
continuous  length  of  more  than  100  yards. 

In  February  1888  Thomas  Sturrock,  clerk  to 
the  Dalkeith  Burgh  Oommissioners,  raised  an 
action  in  the  Sheriff  Court  at  Edinburgh  against 
the  Duke  of  Buccleuch  for  payment  of  £72, 
12s.  3d. ,  being  the  total  cost  of  said  repairs,  for 
which  the  pursuer  maintained  he  was  liable  under 
the  149th  section  of  the  General  Police  and  Im- 
provement (Scotland)  Act  1862. 

The  said  section  provides  that  "The  owners 
of  all  lands  or  premises  fronting  or  abutting  on 
any  street  shall,  at  their  own  expense,  when 
required  by  the  commissioners,  cause  footways 
before  their  property  respectively  on  the  sides  of 
such  street  to  be  made,  and  to  be  well  and  suffi- 


ciently paved  with  flat,  hewn,  or  other  stones,  or 
to  be  constructed  in  such  other  manner  and  form 
and  of  such  bre.adth  as  the  commissioneis  shall 
direct,  and  shall  thereafter,  from  time  to  time, 
as  occasion  may  require,  repair  and  uphold  such 
footways :  Provided  always,  that  where  the  lands 
or  prenuses  of  any  owner  front  or  abut  on  any 
street  for  a  continuous  length  exceeding  100 
yards,  and  such  lands  or  premises  are  nnfened 
or  unbuilt  on,  it  shall  not  be  lawful  to  the  com- 
missioners to  require  such  owner  to  construct 
such  footway,  but  the  commissioners  may  them- 
selves cause  such  footway  to  be  constructed  in 
BO  far  as  they  think  proper,  and  shall  be  entitled 
forthwith  to  recover  from  such  owner  one-third 
of  the  expense  thereof,  and  the  remaining  two- 
thirds  thereof  whenever  the  lands  fronting  or 
abutting  on  the  footway  so  constructed  by  them 
are  actually  feued  or  built  upon,  or  laid  out  or 
used  as  a  garden  or  pleasure-ground  or  pertinent 
of  a  bouse. " 

A  proof  was  allowed  before  answer,  and  there- 
after the  Sheriff-Substitnte  (Hamilton)  on  26th 
June  1888  found  that  no  relevant  or  sufficient 
defence  had  been  stated  to  the  action,  repelled 
the  defences,  and  decerned  in  terms  of  the  prayer 
of  the  petition,  Ao. 

"Jfote. — The  sums  claimed  from  the  defender 
in  respect  of  the  footways  in  Buccleuch  Street 
and  the  New  Edinburgh  Boad  respectively  are 
dearly  due.  The  defender  objects  that  while 
the  Commissioners  called  upon  him  '  to  construct' 
good  and  sufficient  footways  in  front  of  his  pro- 
perty in  said  streets,  their  operations  amounted 
only  to  '  a  repair'  of  the  existing  footways.  This 
objection,  if  it  has  any  meaning  at  all,  is  an 
admission  that  the  Commissioners  did  only  such 
work  as  was  necessary  in  order  to  put  the  foot- 
ways— which  had  not  previously  been  dealt  with 
under  the  provisions  of  the  General  Police  Act — 
in  proper  order  in  terms  of  the  149th  section.  ,  .  . 

"  By  the  section  of  the  Police  Act  already  re- 
ferred to — the  149th — the  whole  burden  of  repair- 
ing and  upholding  a  footway  within  the  burgh 
'  from  time  to  time,  when  occasion  may  require,' 
is  laid  upon  the  owners  of  property  fronting  the 
street.  This  provision  is  not  limited  in  any  way, 
and  must  be  held  to  apply  to  all  owners  indis- 
criminately, even  though  their  lands  may  be  nn- 
feued or  unbuilt  on."  .... 

The  defender  appealed  to  the  Sheriff  (Cbiohtoh), 
who  on  10th  August  1888  pronounced  the  follow- 
ing interlocutor : — "  Finds  in  fact .  .  .  (4)  That 
the  footways  on  the  east  side  of  Buccleuch  Street 
and  east  side  of  New  Edinburgh  Koad  had  been 
originally  constructed  by  the  Boad  Trustees  many 
years  ago ;  (6)  that  in  1882  the  Commissioners 
of  Police  of  Dalkeith  constructed  a  footway  in 
front  of  the  whole  of  the  property  of  the  defen- 
der situated  in  Eskbank  Boad  ;  (6)  that  the  lands 
or  premises  of  the  defender  front  or  abut  on  the 
east  side  of  Buccleuch  Street,  the  south  side  of 
Eskbank  Boad,  and  the  east  side  of  New  Edin- 
burgh Boad  for  a  continuous  length  exceeding 
one  hundred  yards,  and  are  unfeued  and  unbuilt 
upon  ;  (7)  that  the  work  executed  did  not  consiat 
of  constructing  new  footways,  but  in  repairing 
those  that  had  already  been  formed;  (8)  that  the 
cost  of  making  the  said  repairs  amounted  to  £72, 
12s.  8d,,  the  sum  now  sued  for:  Finds  in  point 
of  law  .  .  .  that  under  section  149  of  26  and  26 
Vict.  cap.  101,  the  defender  is  bound  to  repair 
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and  uphold  said  footways,  or  to  pay  the  expenBe 
of  apholding  and  repairing  them  where  the  repaira 
are  executed  by  the  Commissioners  of  Police  : 
Therefore  decerns  against  the  defender  In  terms 
of  the  conclusions  of  the  petition,  and  decerns, 

"Note. — Two  qoestions  of  importance  and 
difficulty  with  regard  to  the  prorisions  of  the 
149th  section  of  the  Police  and  Improvement 
(Scotland)  Act  1862  are  raised  in  this  case.  .  .  . 

"The  defender  is  proprietor  of  lands  within 
the  burgh  of  Dalkeith,  which  abut  on  the  three 
roads  or  streets  mentioned  in  the  petition  for  a 
continuous  length  exceeding  100  yards,  and  are 
anfeued  and  unbuilt  on.  At  two  of  these  roads 
or  streets,  yiz.,  Bucclench  Street  and  New  Edin- 
burgh Boad,  footways  had  been  constructed  many 
years  ago.  At  Eskbank  Boad  a  footway  was 
constructed  in  1882  by  the  Police  Commissioners, 
and  the  defender  paid  one-third  of  the  expense. 
These  footways  having  got  out  of  repair  the 
Commissioners  in  1886  resolved  that  they  should 
be  put  in  proper  order.  Accordingly  they  served 
on  the  defender  a  notice,  calling  upon  him  '  to 
constmot  a  good  and  sufficient  footway  on  part 
of  the  lands  or  premises, '  of  which  he  was  owner 
in  the  three  roads  or  streets  above-mentioned, 
according  to  specifieations  which  were  to  be  seen 
at  the  office  of  the  Commissioners.  This  notice 
contained  an  intimation  that  if  the  work  was  not 
executed  by  the  defender  within  eight  days  it 
would  be  executed  by  the  Commissioners  at  the 
defender's  expense.  The  defender  did  not  exe- 
cute the  work,  and  it  was  done  by  the  Oommis- 
sioners  of  Police.  The  cost  of  this  work  is  sued 
for  in  this  action.  .  .  . 

"The  defender  maintained  that  the  149th 
section  of  the  Act  did  not  impose  upon  him  the 
burden  of  repairing  footways  which  had  been 
formed  on  roads  or  streets  along  which  his  lands 
fronted  or  abutted  for  a  continuous  length  exceed- 
ing 100  yards. 

"It  is  dear  that  under  the  first  part  of  this 
section  the  owners  of  lands  or  premises  fronting 
a  street  for  less  than  100  yards  are  bound  not 
only  to  construct  footways,  bat  to  keep  them  in 
repair  and  uphold  them.  The  second  part  of  the 
section  relieves  the  owners  of  lands  which  front 
or  abot  for  a  continuous  length  of  more  than  100 
yards  of  two-thirds  of  the  expense  of  the  con- 
struction of  the  footways,  at  least  until  the  lands 
are  fened  or  built  on.  It  is  true  that  this  part 
of  the  clause  says  nothing  as  to  the  persons  who 
are  to  keep  these  footways  in  repair  after  they 
are  constructed.  The  Sheriff,  however,  although 
not  without  hesitation,  has  come  to  be  of  opinion 
that  the  defender  is  bound  to  keep  them  in 
repair,  or,  if  they  are  repaired  by  the  Commis- 
sioners, to  repay  them  the  expense  of  doing  so. " 

The  defender  appealed  to  the  Court  of  Session, 
and  argued — The  Act  laid  upon  him  the  burden 
of  paying  one-third  of  the  construction  of  such 
footpaths,  but  nothing  more.  He  had  paid  that, 
and  was  not  liable  for  any  part  of  the  cost  of 
repairs.  It  was  only  "such  footways"  as  the 
owners  had  to  construct  entirely  at  their  own 
expense  that  they  had  also  to  keep  up.  If  the 
Legislature  had  made  no  provision  as  to  repairs, 
the  Commissioners  should  pay  for  them  out  of 
the  rates.  It  was  the  ratepayers  who  alone 
derived  benefit  from  these  footpaths.  If  he  was 
liable  at  all  it  must  only  be  in  the  same  propor- 


tion as  for  tbe  oonstmction,  namely,  for  a  third. 

Argued  for  the  respondent — The  burden  lay 
upon  the  owners  of  lands  abutting  npon  any 
street  to  keep  up  the  footways  in  every  case, 
whether  they  had  paid  the  whole  original  cost  of 
construction  or  not,  and  whether  their  property 
was  of  the  continuous  length  of  100  yards  or  not. 
That  was  plain  from  the  first  part  of  the  149th 
section.  The  second  part  introduced  an  excep- 
tion, but  that  exception  applied  only  to  ootistruc- 
tion.  Upon  that  view  the  provisions  of  the 
statute  were  complete.  The  appellant  desired  to 
make  out  there  was  ae<MU«  improtistis  here,  which 
wag  quite  unnecessary — Police  Uommistionert  of 
Old  Aberdeen  v.  Ledie,  <&e.,  March  18,  1884, 
11  E.  783. 

At  advising — 

LoBD  YouNO — The  question  in  this  case  relates 
to  the  liability  of  the  Duke  of  Bucclench  to  repair 
and  uphold  certain  footways  constructed  in  1882 
by  the  Police  Commissioners  of  Dalkeith  in  front 
of  certain  property  of  the  Duke  in  Dalkeith.  The 
answer  to  it  depends  on  the  proper  construction 
of  section  149  of  the  General  Police  Act  1862. 
The  Sheriff  has  found  in  fact  "  that  the  lands  or 
premises  of  the  defender  front  or  abut  on  the 
east  side  of  Bucdeuoh  Street,  the  south  side  of 
Eskbank  Boad,  and  the  'east  side  of  New  Edin- 
burgh Boad  for  a  continuous  length  exceeding 
one  hundred  yards  are  nnfeued  and  unbuilt  on," 
and  though  some  observations  adverse  to  that 
finding  were  made  at  the  debate  the  parties  ulti- 
mately were  agreed  that  it  ia  right  The  next 
material  finding  is  that  the  work  executed  "  did 
not  consist  of  constructing  new  footways,  bnt  in 
repairing  those  that  had  already  been  formed," 
and  the  next  that  "the  cost  of  making  the  said 
repairs  amounted  to  £72,  12s.  3d.,  tbe  sum  now 
sued  for. " 

These  are  the  material  facts.  The  question  in 
the  case  does  not  regard  any  of  them.  It  is  the 
question  of  law  whether  on  these  facts  the  Duke 
is  liable  to  pay  the  whole  expense  of  the  repairs, 
or  is  exempt  from  liability  for  them,  or  is  bound 
to  make  payment  in  respect  of  them,  but  only  to 
the  extent  of  one-third.  We  heard  argument  in 
support  of  each  of  these  views,  and  no  other  view 
was  urged  upon  us.  Now,  the  first  part  of 
section  149  relates  to  the  construction  by  owners 
of  footpaths  fronting  their  properties,  and  the 
repairing  and  upholding  them  when  formed. 
The  second  part  of  the  section  is  a  provito  con- 
fined to  a  case  in  "which  it  shall  not  be  lawful 
for  the  commissioners  of  police"  to  require  the 
owner  to  constmot  the  footway.  It  is  thus  ex- 
pressed— "  Provided  always,  that  where  the  lands 
or  premises  of  any  owner  front  or  abut  on  any 
street  for  a  continuous  length  exceeding  one 
hundred  yards,  and  such  lands  or  premises  are 
unfeued  or  unbuilt  on,  it  shall  not  be  lawful  to 
the  commissioners  to  require  such  owner  to  con- 
struct such  footway,  bnt  the  oommiasioners  may 
themselves  cause  such  footway  to  be  constructed 
in  so  far  as  they  think  proper,  and  shall  be  en- 
titled forthwith  to  recover  from  such  owner  one- 
third  of  the  expense  thereof,  and  the  remaining 
two-thirds  thereof  whenever  the  lands  fronting 
or  abutting  on  the  footway  so  constructed  by 
them  are  actually  feued  or  built  npon,  or  laid 
out  or  used  as  a  garden  or  pleasure-gronnd  o 
pertinent  of  a  house." 
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Now,  I  think  there  is  no  room  for  ambigoity 
there.  Where  it  is  lawful  for  the  commissioners 
to  require  the  owner  to  construct  a  footway  in 
front  of  his  property  he  mnst  at  his  own  expense 
constmot  and  maintain  it.  That  is  the  first  part 
of  the  clanse.  But  the  second  part  limits  the 
power  of  the  commissioners  to  reqnire  owners  to 
constract  footways  in  oases  oontemplated  by  it. 
Where  the  owner's  lands  front  the  street  for  more 
than  100  yards,  and  are  nnfened  and  unbuilt  on, 
then  it  shall  not  be  lawful  for  the  commissioners 
to  reqnire  the  owner  to  construct  the  footway. 
Now,  the  operation  of  this  upon  the  first  part  of 
the  clause  is  manifest.  The  commissioners  have 
unlimited  power  to  oblige  the  owner  to  uphold 
the  footway  where  it  is  lawful  to  reqnire  him  to 
constract  it,  but  that  does  not  apply  where, 
under  the  second  part  of  the  clause,  it  "shall 
not  be  lawful"  for  them  to  force  him  to  construct 
the  footway.  Now,  according  to  the  findings  in 
fact  which  I  have  read,  the  lands  here  in  question 
are  within  the  proTisions  of  the  second  branch  of 
the  section.  It  is  "not  lawful"  for  the  Commis- 
sioners to  oblige  the  Duke  to  construct  the  footway 
opposite  to  them.  But  under  the  section  it  was 
lawful  for  them  if  they  saw  fit  to  construct  it 
themselves,  and  "forthwith"  to  recover  from 
such  owner  "one-third  of  the  expense  thereof, 
and  the  remaining  two-thirds  thereof  whenever 
the  lands  fronting  or  abutting  on  the  footway  so 
constructed  by  them  are  actually  fened  or  built 
upon,  or  laid  out  and  used  as  a  garden  or  pleasure- 
ground  or  pertinent  of  a  house."  The  Commis- 
sioners constructed  the  footpath.  They  were 
therefore  entitled  to  recover  one-third  of  the 
expense  of  construction.  The  question,  however, 
is,  what  liability  the  Duke  is  under,  if  any,  for 
the  repair  of  what  it  was  "not  lawful"  to  call 
upon  him  to  construct  ?  In  the  seoond  part  of 
the  section,  unlike  the  first,  there  is  no  provision 
as  to  the  expense  of  repairs.  Bui  the  footpath 
most  be  upheld,  and  there  are  only  two  persons 
— the  Duke  and  the  Commissioners — to  do  it ; 
whether  one  of  them  is  to  do  it  alone  or  whether 
they  are  to  .do  it  between  them.  The  Act  says 
nothing  on  the  subject.  Tet  a  rule  mnst  be 
extracted  from  it  under  which  the  footpaths  are 
to  be  upheld.  I  think  the  fair  and  reasonable 
view,  and  that  which  mnst  be  imputed  to  the 
Legislature,  is  that  the  cost  of  upholding  the 
footways  should  be  divided  in  the  same  propor- 
tion as  the  cost  of  constructing  them.  There 
seems  to  be  good  reason  for  that,  and  no  reason 
to  the  contrary.  The  two  alternatives  to  that 
course  are,  first,  that  the  Commissienera  shall 
pay  two-thirds  of  the  cost  of  construetion  and  all 
the  cost  of  upholding.  I  think  that  alternative 
is  not  reasonable,  and  I  reject  it.  The  other 
alternative  is  that  the  owner  shall  pay  the  whole 
expense  of  upholding.  An  argument  worthy  of 
consideration  presented  in  favour  of  that  alterna- 
tive is  that  the  first  part  of  the  section  lays  on  the 
owner  the  whole  cost  of  upholding  as  well  as  that 
of  constructing,  and  that  while  the  seoond  part 
relieves  him  to  a  certain  extent  of  the  cost  of 
construction  it  does  not  relieve  him  at  all  of  the 
cost  of  maintenance,  but  says  nothing  upon  that 
subject.  That  view  does  not  commend  itself  to 
my  mind.  I  think  that,  taking  the  first  part  of 
the  section  in  connection  with  the  seoond,  the 
obligation  to  bear  the  whole  expense  of  uphold- 
ing is   imposed  only  with  respect  to  footways 


which  it  is  lawful  for  the  Gommissioners  to  com- 
pel owners  to  construct.  The  owners  are  in  that 
oase  to  repair  and  uphold  "  such"  footways.  I 
should  not  be  disposed  to  adopt  the  view  that 
owners  are  also  liable  to  uphold  footways  which 
it  is  not  lawful  for  the  Commissioners  to  compel 
them  to  constract,  even  if  it  were  more  plausible 
than  I  think  it  is.  I  should  rather,  if  that  were 
necessary,  be  ingenious  to  avoid  it,  for  the  reason 
and  equity  of  the  matter  are  that  the  cost  of  coa- 
Ftrnoting  and  upholding  shall  be  divided  between 
the  parties  according  to  the  same  rule. 

I  am  of  opinion  that  the  defender  is  liable  in 
one-third  of  the  expense  of  repairs,  but  no 
further. 

LoBD  BuTHZBTUBD  CiiABK — I  Incline  to  the 
opinion  that  the  Sheriff  is  right.  I  think  that 
the  meaning  of  section  149  is  that  the  police 
commissioners  are  entitled  to  require  footways 
to  be  constructed  in  front  of  all  properties  within 
their  jurisdiction  at  the  expense  of  the  owners, 
and  that  when  these  are  constructed  the  cost  of 
maintaining  them  is  laid  on  the  owner.  In  cer- 
tain circumstances  indeed,  which  occur  here,  the 
obligation  to  construct  is  not  laid  on  the  owner, 
but  the  footways  may  be  constructed  by  the 
commissioners  themselves,  and  they  are  entitled 
to  recover  from  the  owner  one-third  of  the 
expense  of  construction  forthwith,  and  the 
remainder  when  his  lands  are  fened  or  built 
upon.  But  I  think  that  when  the  footway  is 
constructed  the  obligation  of  upholding  it  nata 
with  the  owner.  As  I  read  the  section  the  obliga- 
tion to  uphold  is  without  exception;  the  only 
exceptional  case  is  that  in  which  the  owner  is  not 
obliged  to  construct  the  footway  but  the  com- 
missioners may  do  so. 

LoBD  Jushce-Clzbe — I  have  had  some  diffi- 
culty in  coming  to  a  conclusion  as  to  the  inter- 
pretation of  the  clause  which  rules  this  case.  I 
confess  my  first  leaning  was  to  the  third  of  the 
three  views  to  which  Lord  Tonng  has  alluded, 
and  which  has  not  been  adopted  either  by  his 
Lordship  or  by  Lord  Butherfurd  Clark.  My 
impression  was  that  the  obligation  on  owners  to 
maintain  footways  depended  on  whether  they 
were  "  such"  footways  as  the  Commissioners  are 
entitled  to  require  owners  to  construct  as  provided 
by  the  first  part  of  the  section.  Where  land  is  un- 
feued  and  unbuilt  upon  for  a  length  of  100  yards 
the  Commissioners  are  not  entitled  to  require  the 
proprietor  to  construct  any  part  of  the  footway. 
It  is  only  after  they  have  done  it  themselves  that 
they  can  exact  one-third  of  the  expense  from  the 
proprietor.  It  seemed  to  me  therefore  difficult 
to  read  the  words  "  such  footpaths" — which  refer 
back  to  footpaths  which  the  Commissioners  can 
require  the  proprietor  to  construct —  as  applying 
to  footpaths  as  to  which  the  Commissioners  have 
no  such  power.  But  after  further  consideration 
I  have  come  to  the  opinion  that  the  result  at 
which  Lord  Toung  has  arrived  is  not  only  reason- 
able in  itself,  but  is  consistent  with  the  terms  of 
the  section,  that  the  measure  of  the  obligation  of 
maintenance  is  to  be  found  in  the  extent  of  the 
obligation  to  pay  the  cost  of  construction.  As  the 
cost  of  construction  is  laid  upon  the  owner,  so 
also,  and  to  the  same  extent  only,  is  the  cost  of 
upholding  laid  upon  liim.  The  defender  here  is 
liable  in  one-third  of  the  expense  of  construction, 
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and  I  think  it  is  a  fair  reading  of  the  statate  that 
he  ia  liable  in  one-third  of  the  expense  of  main- 
tenanoe. 

Loud  Lb*  oononrred  with  the  Lord  Justice- 
Clerk  and  with  Lord  Toung. 

The  Court  pronounoed  this  interlocutor ; — 
"Find  in  fact  (1)  that  the  lands  of  the 
defender  referred  to  in  the  record  front  or 
abut  on  the  east  side  of  Bnccleaoh  Street, 
the  south  side  of  Eskbauk  Koad,  and  the 
east  side  of  New  Edinburgh  Road  for  a  con- 
tinuous length  of  100  yards,  and  are  unfeued 
and  unbuilt  upon  j  (2)  that  the  work  in 
respect  of  which  the  sum  sued  for  is  claimed 
by  the  Commissioners  of  Police  was  executed 
not  in  making  new  but  in  repairing  existing 
footpaths  ex  aix>erio  of  the  said  lands  :  Find 
in  law  that  in  terms  of  the  second  branch  of 
the  149th  section  of  the  General  Police  and 
Improvement  Act  1862  the  defender  is  liable 
for  one-third  of  the  cost  of  upholding  the 
said  footpaths,  and  no  further,  as  long  as  the 
ground  opposite  to  said  footpath  remains  un- 
feued and  unbuilt  upon  :  Therefore  recal  the 
judgments  of  the  Sheriff  and  the  Sheriff- 
Substitute  appealed  against:  Ordain  the 
defender  to  make  payment  to  the  pursuer  of 
the  sum  of  £24,  48.  Id.  sterling,  being  one- 
third  part  of  the  sum  sued  for:  Find  no 
expenses  due  by  either  party  to  the  other, 
and  decern." 

Counsel  for  the  Pursuer — Comrie  Thomson — 
MaoNeill.    Agent— Thomas  Sturrook,  S.8.0. 

Counsel  for  the  Defender — B.  Johnstone — 
0.  K.  Mackenade.  Agenta— Gibson  4  Strathem, 
W.S. 


Friday,  March  8. 
SECOND    DIVISION. 

SIB  ARCHIBALD  D.  STEWART  V.  HIGHLAND 
RAILWAY  COMPANr. 

RaUw^—Laruit  Olaute*  Oon»olidation(8eoUand) 
Act  1845,  tee.  120— " Sttp«r/lM9a«  Landi." 

Held  that  a  piece  of  grunnd,  acquired  by  a 
railway  company  under  compulsory  powers, 
which  had  not  been  osed  or  disposed  of  by 
the  company  more  than  ten  years  after  the 
completion  of  their  works,  for  which  they 
had  no  immediate  use,  and  which  could  only 
be  ntilised  if  additional  ground  were  acquired 
under  special  Act  of  Parliament,  had  become 
snperflaous  land  within  the  meaning  of  the 
120th  section  of  the  Ijands  Clanaes  Consoli- 
dation (Scotland)  Act  1846. 
The  Lands  Olanses  Consolidation  (Scotland)  Act 
1846  (8  Vict.  0.  19)  proTides— "  With  respect  to 
lands  acquired  by  the  promoters  of  the  under- 
taking, under  the  provisions  of  this  or  the  special 
Act,  or  any  Act  incorporated  therewith,  but  which 
shall  not  be  required  for  the  purposes  thereof, 
be  it  enacted  as  follows :" .  . .  Section  120.  "With- 
in the  prescribed  period,  or  if  no  period  be  pre- 
scribed, within  ten  years  after  the  expiration  of 
the  time  limited  by  the  special  Act  for  the  com- 


pletion of  the  works,  the  promoters  of  the  under- 
taking shall  absolutely  sell  and  dispose  of  aU 
such  superfluous  lands  in  such  manner  as  they 
may  deem  most  advantageous,  and  apply  the  pur- 
chase money  arising  from  such  sales  to  the  pur- 
poses of  the  special  Act,  and  in  default  thereof 
all  such  superfluous  lands  remaining  unsold  at  the 
expiration  of  such  period  shall  thereupon  vest  in 
and  become  the  property  of  the  owners  of  the 
lands  adjoining  thereto  in  proportion  to  the  extent 
of  their  lands  respectively  adjoining  the  same." 

In  the  year  1866  the  Perth  and  Dnnkeld  Bail- 
way  Company,  in  pursuance  of  the  Perth  'and 
Dunkeld  Kailway  Act  1854,  and  the  Lands  Clauses 
Consolidation  (Scotland)  Act  1845,  gave  notice 
to  Sir  William  Drummond  Stewart,  heir  of  entail 
then  in  possession  of  the  entailed  estates  of  Gran- 
tnlly,  Murtly  and  others  in  the  county  of  Perth, 
that  they  required  to  purchase  and  take  for  the 
purposes  of  their  undertaking  certain  portions  of 
the  said  estate  of  Murtly  and  others,  including, 
inter  alia,  one  acre  and  one  hundred  decimal  or 
thousandth  parts  of  an  acre  or  thereby,  bounded 
on  the  south  by  the  public  road  leading  from 
Murtly  to  Dunkeld,  and  on  the  other  sides  by  the 
adjacent  portions  of  the  said  estate  of  Murtly,  all 
as  delineated  and  coloTured  red  upon  a  copy  of 
the  Ordnance  Survey  map  produced.  Ths 
amount  of  compensation  payable  for  the  lands 
so  taken  having  been  fixed  by  a  jury  and  duly 
paid,  the  land  was  subsequently  conveyed  by  Six 
William  to  the  said  railway  company. 

The  Highland  Bailway  Company  were  incor- 
porated by  the  Highland  Bailway  Act  1865  (28 
and  29  Vict.  cap.  168),  and  by  that  Act  tbe  Perth 
and  Dunkeld  Bailway  Coihpany  was  united  with 
the  Highland  Bailway  Company,  and  the  latter 
company  acquired  the  railway  lines,  stations, 
buildings,  and  works  which  had  been  constructed 
and  the  property  which  had  been  acquired  by  the 
former  company  under  the  Perth  and  Dnnkeld 
Railway  Act  1864.  Section  2  of  the  said  Act  in- 
corporated the  Lands  Clauses  Consolidation  (Scot- 
land) Act  1846.  The  said  land  was  used  by  the 
Highland  Bailway  Company  as  a  spoi]  bank  when 
they  were  making  their  tunnel  at  Murtly,  bat  it 
was  never  required  or  used  by  them  for  the  pur- 
poses of  their  undertaking,  and  was  not  sold  or 
disposed  of  by  them. 

Li  April  1888,  more  than  ten  years  having 
elapsed  since  the  expiry  of  the  statutory  period 
assigned  for  the  completion  of  their  undertaking, 
Sir  Archibald  Douglas  Stewart,  Baronet,  heir  of 
entail  in  possession  of  the  estates  of  Gran- 
tuUy,  Murtly  and  others  in  the  county  of  Perth, 
and  duly  infeft  therein  conform  to  decree  of 
special  service  in  his  favour  as  heir  of  tailzie  and 
provision  of  his  brother  the  late  Sir  William 
Drummond  Stewart,  Baronet,  dated  22nd  May 
1871,  and  with  warrant  of  registration  thereon 
recorded  in  the  division  of  the  Gieneral  Begistar 
of  Sasines  applicable  to  the  connty  of  Perth,  6Ui 
June  1871,  raised  an  action  against  the  said  rail- 
way company  to  have  it  declared  that  the  said 
piece  of  ground,  not  having  been  required  or 
used  by  the  defenders  or  their  predecessors  for 
the  purposes  of  their  undertaking  prior  to  the 
date  of  citation  to  follow  thereon,  had  bcoom* 
superfluoos  land  within  the  meaning  of  the  120th 
section  of  the  Lands  Olanses  Consolidation  (Soot- 
land)  Act  1846,  and  had  vested  in  and  become 
tbe  property  of  the  pursuer  as  owner  of  the  lands 
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adjoining  thereto  in  terms  of  the  said  Act. 

The  defenders  stated  in  defence  that  they  had 
in  contemplation  the  doubling  of  their  line  at 
that  part ;  that  they  would  theu  require  the  por- 
tion of  land  in  qneBtion  as  a  spoil  bank  for  the 
purpose  of  diverting  the  public  road ;  and  that 
they  bad  retained  the  laud  in  question  solely 
because  they  saw  it  would  be  ultimately  required 
for  the  purposes  of  the  railway.  They  admitted, 
however,  that  they  could  not  double  their  line 
without  getting  additional  lands  from  the  pur- 
suer, which  they  could  only  do  under  a  new  Act 
of  Parliament. 

They  pleaded  that  the  land  in  question  was 
not  superfiuons  land  within  the  meaning  of  the 
statute. 

The  Lord  Ordinary  (Kinheab)  on  27th  July 
1888  found,  declared,  aud  decerned  in  terms  of 
the  conclusions  of  the  Bummons,  and  found  the 
pursuer  entitled  to  expenses,  Sm. 

"Jfote. — The  principle  upon  which  it  is  to  be 
determined  whether  land  is  superflnons  in  the 
sense  of  the  Lands  Clauses  Act  has  been  laid  down 
by  the  House  of  Iiords  in  the  Oreat  Western 
Bailusay  Company  r.  May,  L.  R.,  7  Eng.  &  Ir. 
App.  283,  and  according  to  that  judgment  the 
question  to  be  considered  is,  whether  at  the  ex- 
piration of  the  statutory  period  of  ten  years  the 
land  is  required  for  the  purposes  of  the  under- 
taking? The  piece  of  ground  in  dispute  is 
separated  from  the  existing  line  of  rails  by  a 
public  road,  and  it  was  stated  at  the  bar  that  it 
was  originally  acquired  and  used  by  the  pro- 
moters -of  the  undertaking  as  a  spoil  bank,  a 
temporary  purpose  which  has  come  to  an  end. 
But  the  defenders  allege  that  they  hare  all  along 
anticipated  that  in  the  natural  development  of 
their  traffic  it  would  be  required  for  a  more  per- 
manent purpose  of  their  undertaking  which  they 
expect  shortly  to  carry  out,  viz.,  the  construction 
of  a  double  line  of  rails  between  Stanley  and 
Blair  Athole,  because  in  the  event  of  their 
doubling  the  line  as  they  propose,  the  ground 
will  be  required  both  for  the  purpose  of  divert- 
ing the  public  road  above  mentioned,  and  also 
for  its  former  purpose  as  a  spoil  bank.  It  may 
be  doubtful  whether  the  latter  purpose  is  suffi- 
cient to  satisfy  the  conditions  of  the  Act  of 
Parliament.  But  if  there  was  a  reasonable 
prospect  at  the  end  of  the  ten  years  that  the 
ground  would  be  required  for  diverting  the  road 
in  order  to  lay  down  a  double  line  of  rails,  that 
wonld  appear  to  me  to  be  a  purpose  for  which 
the  company  were  entitled  to  retain  it,  provided 
that  the  construction  of  such  a  line  were  within 
the  scope  of  the  undertaking  authorised  by  their 
Acts  of  Parliament.  The  defenders  admit  that 
in  order  to  construct  a  double  line  they  must 
obtain  land  from  the  pursuer,  which  they  have 
no  means  of  acqniriiig  otherwise  than  by  agree- 
ment with  him ;  or,  in  other  words,  that  the 
pnrpooe  for  which  they  desire  to  retain  the  land 
is  one  which  they  have  no  power  nnder  the  exist- 
ing Acts  to  carry  into  effect.  But  a  purpose  which 
they  cannot  execute  in  the  exercise  of  the  powers 
conferred  upon  them  by  their  Acts  of  Parliament 
cannot  be  within  the  scope  of  the  undertaking 
sanctioned  by  those  Acts. 

"It  is  said  that  according  to  th^  judgment  of 
the  House  of  Ijords  in  Hooper  v.  Bourne,  Ij.B., 
6  App.  Cos.,  the  burden  of  proving  a  title  to  the 
land  88  superflnons  lies  upon  the. claimant.     But 


in  the  admitted  circumstances  of  this  case  it  ap- 
pears to  me  that  the  burden  has  been  discharged. 
It  is  admitted  that  the  land  has  never  been  used 
except  for  the  temporary  purpose  which  ceased 
with  the  construction  of  the  railway,  and  that  the 
only  purpose  for  which  the  company  desire  to 
retain  it  is  one  which  they  cannot  execute  without 
the  pursuer's  consent.  But  works  which  cannot 
be  executed  under  the  powers  conferred  npon  the 
undertakers  by  their  Acts  are  not  part  of  the 
statutory  nndertaking.  It  follows  that  the  pur- 
pose for  which  the  land  is  required  by  the  de- 
fenders is  not  a  purpose  of  the  undertaking,  and 
that  is  sufficient  to  satisfy  the  definition  of 
superfluous  land." 

The  defenders  reclaimed,  and  argued — The 
introductory  words  to  section  120  defined  the 
lands  as  those  "which  shall  not  be  required  for 
the  purposes  thereof" — that  is,  of  the  undertaking. 
Bo  long  as  the  company  had  any  reasonable 
prospect  of  requiring  them  they  were  entitled  to 
retain  possession  of  them.  It  lay  with  the  re- 
spondent to  show  that  the  railway  company  had 
no  need  of  the  lands  here — Beitsr.  Great  Batt«m 
Railway  Company,  L.R.,  8  Exch.  294,  S  Excb. 
Div.  182,  H.  of  L.  49  L.J.  Exch.  197  (Nov.  4, 
1879);  Hooper  v.  Bourne,  February  9,  1880,  5 
App.  Gas.  1,  per  L.C.  Cairns,  9;  Nrrth  BriUth 
Railway  Company-^.  Moon't  Trtuteei,  February  8, 
1879,  6  E.  640.  The  company  were  not  tied 
down  to  one  line  by  their  Act,  and  they  had  all 
along  contemplated  the  necessity  of  making  a 
double  line,  in  which  case  they  wonld  require 
the  land  in  dispute  for  the  purpose  of  diverting 
the  public  rosd  and  as  a  spoil  bank.  The  case  of 
the  Oreat  We»tem  Railway  Company  v.  May, 
relied  upon  by  the  respondent,  was  the  only  re- 
ported case  in  which  lands  had  been  held  '  *  super- 
fluous," but  there  the  undertaking  was  complete. 
"  Undertaking"  was  the  whole  scheme  the  com- 
pany had  in  view,  not  the  works  for  which  lands 
might  be  immediately  wanted  —  Oardner  v. 
London,  Chatham,  and  Dover  Railway  Company, 
December  and  January  1866-67,  L.K.,  2  Chan. 
App.  201,  per  Cairns,  L.J.,  216.  The  diversion 
of  the  road  could  be  made  by  arrangement  with 
the  Boad  Trustees. 

The  respondent  argued — He  had  discharged  the 
onus  which  lay  npon  him.  The  lands  had  vested 
in  him  by  the  eipiry  of  the  ten  years.  The  rail- 
way company  had  no  reasonable  prospect  of 
requiring  the  lands,  which  was  necessary  to  en- 
title them  to  retain  possession  of  them — Cale- 
donian Railway  Company  v.  City  of  Glasgow 
Union  Railway  Company,  July  2, 1869,  7  E.  966, 
per  Lord  Barcaple,  Ordinary,  961.  In  the  case  of 
Beit)  the  lands  were  found  not  to  be  superfluous, 
because  there  there  were  specific  purposes  un- 
fulfilled which  were  within  the  powers  of  the 
company.  Here  the  company  could  not  make 
use  of  this  piece  of  land  as  a  spoil  bank  or  other- 
wise without  acquiring  more  land,  which  they 
could  only  do  under  a  new  Act  of  Parliament. 
The  case  of  the  Oreat  Western  Railway  Com- 
pany  v.  May,  June  25  and  26,  1874,  7  Eng.  &  Ir. 
App.  283,  referred  to  by  the  Lord  Ordinary,  was 
directly  in  his  favour.  It  was  farther  said  that 
they  required  this  piece  of  ground  for  the  diver- 
sion of  the  public  road,  but  that  could  only  be 
during  construction,  the  period  for  which  had 
expired,    and    where    "necessary"  —  Railway 
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Olaases  Consolidation  (Scotland)  A.ot  1845,  see. 
16 ;  Queen  v.  Wycombe  Baiheay  Company,  Janu- 
ary 2(!,  1867,  L.B.,  2  Q.B.  810,  per  L.O.J. 
Cookbara,  820,  and  Lash,  J.,  825;  Tiverton 
and  NorOi  Devon  BaUway  Company  y.  Loote- 
more,  March  25,  1884,  9  App.  Cas  480,  per  Lord 
Bramwell,  608. 

At  advising — 

LoBD  JusTiOE-CiiZSK — Tbc  parsner  in  this  case 
asks  to  have  it  declared  "that  the  portion  of 
land  .  .  .  which  was  acquired  by  the  predecessors 
of  the  defenders  from  the  predecessor  of  the 
pursuer  for  the  purposes  of  their  undertaking, 
not  having  been  required  or  used  by  the  defen- 
ders or  their  predecessors  for  said  purposes  prior 
to  the  date  of  citation,  .  .  .  has  become  super- 
fluous land  within  the  meaning  of  the  120th 
section  of  the  Lands  Glauses  Consolidation  (Scot' 
land)  Act  1845."  The  defence  set  up  by  the 
defenders  is,  that  there  is  a  reasonable  pro- 
bability of  their  requiring  the  land  in  question 
for  the  purposes  of  their  undertaking.  There  is 
no  doubt  that  if  that  were  made  out  it  would  be 
a  good  answer  to  this  declarator.  Now,  the  only 
use  that  has  ever  been  made  of  it  has  been  as  a 
spoil  bank.  It  has  never  been  used  in  any  other 
way.  It  is  not  in  immediate  contiguity  to  the 
line  of  railway,  but  is  separated  from  it  by  the 
public  road.  It  is  moreover  not  disputed  by  the 
Highland  Bailway  Company  that  they  are  unable 
to  make  use  of  this  piece  of  land  unless  they 
obtain  additional  powers  and  acquire  additional 
land. 

In  that  state  of  the  facts  I  think  the  proper 
view  to  betaken  is  that  the  land,  not  having  been 
used  foir  thirty  years,  and  not  being  capable  of 
being  used  withont  new  powers,  and  not  having 
been  disposed  of  to  others,  does  fall  under  the 
provisions  of  the  Act  1846. 

The  defenders  say,  but  not  when,  that  they 
propose  to  double  their  line  at  that  place,  and 
that  then  they  will  require  the  ground,  not  for 
their  line,  but  for  the  purpose  of  diverting  the 
public  road;  but  that,  again,  is  an  end  which 
they  cannot  accomplish  without  getting  fresh 
powers  from  Parliament.  Even  if  they  did 
obtain  those  powers,  it  is  not  disputed  that  they 
could  not  accomplish  their  object  withont  taking 
additional  land  from  the  proprietor,  who  now 
wishes  to  have  it  declared  that  this  portion  of 
land  has  reverted  to  him. 

In  these  circumstances  I  am  of  opinion  that 
the  puisaer  is  entitled  to  the  declarator  sought. 

LoBD  BuTHEBFUBD  Clabx — I  am  of  the  same 
opinion.  I  am  satisfied  with  the  judgment  of  the 
Xiord  Ordinary,  and  with  the  grounds  upon  which 
that  judgment  is  based. 

liOBD  Lie  oonctured. 

LoBD  YouNO  was  absent  when  the  oaae  was 
argued. 

The  OoQit  adhered. 

Ooansel  for  the  Pursuer — SoL-Oen.  Darling, 
Q.  C—  Dnndas.   Agents— Dandss  &  Wilson,  0.  S. 

Counsel  for  the  Defenders— D.-F.  Mackintosh, 
Q.O.— Low.  Agents— J.  K.  *  W.  P.  Lindsay,  Vf.S. 


Friday,  March  8. 

SECOND    DIVISION. 

[Sheriff  of  Dumfries 
CRAWFORD  V.  THE  PORTPATRICK  AND 
GIRVAN  JOINT  COMMITTEE. 

Reparation — Railteay — Custody— Secure  Place. 
Certain  cattle  escaped  from  a  yard  at  a 
railway  station  in  which  they  were  enclosed 
until  the  owner  should  obtain  anthority  from 
the  local  authority  to  put  them  on  trucks, 
strayed   along   the    line,   and    were  killed. 
In  an  action  against  the  railway  company 
by  the  owner  for  damages  in  respect  of  their 
loss,    it    was    proved     that     the    fence    of 
the  yard  was  defective,  but  that  the  cattle 
had  been  taken  from  the  pens  and  placed 
there  by  the  pursuer's  own  servant,  who  had 
left  them  there  for  a  night  notwithstanding 
that  he  was  warned  by  the  defenders'  ser- 
vants that  the  yard  was  not  intended  for 
snch  a  purpose.     It  was  further  proved  that 
the  cattle  were  under  the  charge  of  the  pm- 
sner's  servant,  and  not  of  the  defenders. 
The  Court  auoilaed  the  defenders. 
Ou  the  evening  of  4th  June  1887  Thomas  Craw- 
ford,'cattle-dealer,  Belfast,  arrived  with  66  cattle 
at  Stranraer  by  steamer  from  Lame.     The  rail- 
way from  Stranraer  pier  to  Newton-Stewart  was 
the  property  and  under  the  management  of  the 
Fortpatrick  and  Oirvan   Joint  Committee.     He 
desired    to  have  the  cattle  forwarded    by  rail 
from    Stranraer   to    Newton -Stewart.      It  was 
necessary  as  a  condition  to  have  a  permit  from 
the  local  authority.      Crawford  sent  his  son,  a 
lad  of  nineteen,  to  get  the  permit,  and  he  him- 
self left  Stranraer   by  the  train.     During  this 
time  the  cattle  had  been  put  in  pens  belonging 
to  the  railway  company  close  to  the  line,  and 
used  for  keeping  cattle  in  until  they  were  trucked. 
The  son  did  not  return  until  the  last  cattle  train 
for  the  night  had  left  Stranraer.     The  cattle  were 
then  driven  out  of  the  pens,  and  put  into  an 
enclosure  adjoining  them,  in  which  there  was 
water,  and  in  which  young  Crawford  gave  them 
hay.      The  fence  round  this  enclosure  or  yard 
was  composed  of  sleepers,  with  the  exception  of 
a  part  next  the  railway,  at  which  it  was  composed 
of  posts  and  moveable  wooden  bars  fitting  into 
notches  in  the  posts.     Young  Crawford  having 
fed  the  cattle  left  them,  and  went  away  for  the 
night  without  leaving  anyone  in  charge.     During 
the  night  a  number  of  the  cattle  got  oat  of  the 
enclosure  and  got  npon  the  .railway  line,  with  the 
result   that  six  were  killed  and  two  injured  by 
a  passing  train. 

Crawford  brought  an  action  against  the  rail- 
way company  in  the  Sheriff  Court  at  Sttaniaer 
for  £46  as  the  value  of  the  cattle  killed  and 
injured. 

The  pursuer  averred  that  the  defenders  had 
taken  possession  and  charge  of  the  cattle  at 
Stranraer,  and  pnt  them  into  their  enclosure, 
and  that  the  cattle  escaped  in  consequence  of 
the  defective  condition  of  the  fence  of  the 
enclosure. 

The  defenders  averred  that  the  yard  or  en- 
olosore  was  used  only  for  the  loading  of  borsea. 
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and  for  driving  oattle  through  into  the  i>en8 
beside  the  line  ;  it  woa  not  intended  to  be  nsed 
for  keeping  oattle  in  all  night,  and  the  parauer's 
8on  had  been  informed  of  that  fact,  and  that  the 
cattle  were  in  his  charge. 

The  poraaer  pleaded — "(2)  The  said  oattle 
having  been  destroyed  and  injured  through  the 
fault  of  the  defenders,  daoree  should  be  granted 
as  craved.  (3)  The  oattle  having  been  regularly 
received  into  the  cnstody  of  the  defenders  for 
transmission  to  Newton-Stewart,  and  no  other 
person  having  any  power  or  authority  from  pnr- 
sner  to  interfere  in  any  way  with  them,  the  defen- 
ders were  responsible  for  their  safety." 

The  defenders  pleaded — "{2)  No  oontract  of 
any  kind  having  been  entered  into  between  the 
parsaer  and  the  defenders  as  to  the  cattle  in 
question,  and  the  said  cattle  having  been  de- 
stroyed or  injured  through  no  f anlt  of  the  defen- 
ders, or  of  those  for  whom  they  are  responsible, 
they  are  entitled  to  decree  of  absolvitor,  with 
expenses.  (3)  The  said  cattle  having  been  under 
the  sole  control  and  management  of  the  pnrsner, 
or  of  those  for  whom  he  is  responsible,  and  the 
damage  or  injury  to  said  catUe  having  been 
oansed,  or  materially  contributed  to,  by  the 
negligence  and  want  of  reasonable  care  on  the 
part  of  the  pursuer,  or  those  for  whom  he  is 
responsible,  the  action  should  be  dismissed,  with 
costs." 

The  Sheriff-Substitute  (Dickson)  allowed  a 
proof.  The  result  of  the  proof  was  to  show  that 
Crawford's  son,  although  he  had  no  special  autho- 
rity from  his  father  on  this  occasion,  and  generally 
acted  as  s  servant,  was  frequently  sent  over  in 
charge  of  oattle  from  Belfast  to  Stranraer ;  that 
Crawford  had  left  Stranraer  before  his  son  re- 
turned with  the  permit  of  the  local  authority, 
and  that  there  was  no  one  else  bat  the  son  to  take 
charge  of  the  cattle;  that  the  cattle  were  put 
into  two  small  pens  until  young  Crawford  re- 
turned ;  that  the  outer  door  to  the  pens  was 
locked ;  that  Crawford,  with  the  assistance  of  the 
railway  servants,  drove  his  oattle  into  the  en- 
closure ;  that  it  was  not  adapted  for  keeping 
cattle  ;  and  that  they  never  had  been  kept  there 
overnight  before.  There  was  evidence  that  young 
Crawford  was  told  the  cattle  could  only  be  left 
in  the  enclosure  at  his  own  risk,  and  that  he 
should  put  them  in  the  station  park,  but  this  he 
denied.  It  was  proved  the  notch  in  which  one 
of  the  moveable  bars  rested  was  rotten,  and  that 
it  was  at  this  point  that  the  cattle  had  broken 
down  the  fence  and  got  on  to  the  line. 

Upon  19th  January  1888  the  Sheriff-Substitute 
issued  this  interlocutor : — "Finds  that  on  or  about 
4th  June  1887  the  pursuer  booked  56  oattle  at 
Lame  for  transmission  to  Stranraer  by  the  steam- 
ship sailing  between  these  places,  and  that  the 
said  cattle  arrived  safely  at  the  harbour  of  Stran- 
raer on  the  evening  of  the  same  day,  Saturday 
4th  June  :  Finds  that  the  cattle  were  immediately 
plaoad  by  the  defenders'  servants  in  the  cattle- 
pens  at  the  harbour  :  Finds  that  the  pursuer  stated 
to  the  station-agent  at  the  harbour  that  he  wished 
to  forward  the  cattle  by  the  cattle  train  to  leave 
about  ten  o'clock  p.m.  that  night  for  Newton- 
Stewart,  whereupon  the  station-agent  informed 
the  pursuer  ti:iat  he  could  not  book  and  forward 
the  cattle  until  the  pursuer  should  exhibit  a 
licence  for  their  transmission  from  the  local 
authority :   Finds  that  the  pursuer  sent  his  son 


Hugh  Crawford  to  obtain  such  licence,  and  the 
pursuer  himself  left  Stranraer  by  the  passenger 
train  at  about  8 '30  p.m. :  Finds  that  the  pursuer's 
son  did  not  return  to  the  harbour  nntil  after  the 
cattle  train  bad  left  Stranraer,  and  the  cattle 
could  not  be  forwarded  that  night :  Finds  that 
it  does  not  appear  from  the  proof  whether  a 
licence  for  the  transmission  of  the  cattle  had 
been  obtained  or  not :  Finds  the  pursuer's  son 
took  upon  himself  the  charge  of  the  cattle,  by 
taking  them  out  of  the  pens  and  placing  them  in 
the  loading-yard,  where  there  was  water,  and 
where  he  laid  down  hay  for  them  :  Finds  that 
the  defenders'  servants  warned  him  against  leav- 
ing the  oattle  in  the  loading-yard,  and  that  if  he 
insisted  in  leaving  them  there  all  night  he  did  it 
at  his  own  risk,  to  which  he  replied  that  it  was 
'  All  right,'  meaning  thereby  that  he  accepted  the 
risk  :  Finds  that  pursuer's  son  left  the  cattle  in 
the  loading-yard  unattended  during  the  night  of 
the  4th  and  morning  of  the  6th  of  June :  Finds 
that  in  course  of  said  night  or  morning  the  cattle 
strayed  upon  the  railway  line,  and  that  five  were 
killed  by  a  goods  train,  another  was  so  severely 
injured  that  it  required  to  be  killed,  and  two  more 
were  seriously  damaged :  Finds  that  the  pursuer's 
son  Hugh  Crawford  is  nineteen  years  of  age,  and 
that  ha  has  been  in  the  habit  for  four  years  past 
not  only  of  accompanying  his  father  in  bringing 
cattle  from  Ireland,  but  of  bringing  cattle  by 
himself  alone  for  his  father,  and  of  booking  and 
transacting  about  their  transmission  on  behalf  of 
his  father :  Finds  that  in  these  circumstances,  and 
in  the  emergency  that  arose  through  the  non- 
production  of  the  licence  in  sufficient  time,  for 
which  the  pursuer  himself  had  made  no  provision, 
the  defenders'  servants  were  entitled  to  look  to  the 
pursuer's  son  as  actipg  for  him  in  his  absence  : 
Finds  that  the  pursuer's  son  did  so  act  for  his 
father,  and  took  upon  him  the  risk  attending  the 
leavingof  thecattle  in  the  loading-yard,unattended, 
throughout  the  night :  Finds  that  there  is  no  evi- 
dence sufficient  to  infer  liability  upon  the  defenders 
for  the  damage  to  the  pursuer's  cattle  :  Therefore 
assoilzies  the  defenders  from  the  conclusions  of 
this  action :  Finds  the  pursuer  liable  in  expenses, " 
&o. 

The  pnrsner  appealed,  and  upon  the  7th  July 
1888  the  Sheriff  (Ma.cfhzs80n)  recalled  the 
Sheriff-Substitute's  interlocutor,  and  found  "that 
the  defenders  received  from  the  piArsuer  fif ty-eiz 
head  of  cattle  on  an  inchoate  contract  to  be 
forwarded,  if  a  licence  was  produced  for  their 
removal,  to  Newton-Stewart  by  the  train  leaving 
Stranraer  harbour  at  ten  o'clock  p.m.  of 
Saturday  4th  June  1887,  being  the  last  train 
that  night;  that  the  defenders  placed  the  said 
cattle  in  pens  on  their  premises,  and  locked  the 
outer  gate,  the  only  means  by  which  the  oattle 
could  be  brought  out  unless  sent  by  the  railway ; 
that  the  said  gate  was  never  unlocked  that  night; 
that  the  pursuer's  son,  who  had  been  sent  for  a 
licence,  cUd  not  arrive  at  the  station  till  after  the 
said  train  had  started  ;  that  on  his  arrival  he  was 
asked  by  the  defenders'  servant,  Fisher,  what  he 
was  going  to  do  with  the  cattle,  and  replied  that 
he  would  leave  them  where  they  were  ;  that  he 
was  allowed  to  let  the  cattle  pass  from  the  pens 
into  an  immediately  adjoining  yard,  fenced  from 
the  railway,  in  which  yard  was  the  only  statutory 
supply  of  water  for  animals,  and  he  proposed, 
altiiongh  told  by  Fisher  there  might  be  some  risk 
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if  the  cattle  were  taken  out  of  the  peoe,  and  was 
allowed  to  leave  them  all  night  in  the  said  yard, 
and  was  supplied  with  hay  in  it  by  the  said 
Fisher,  who  received  payment  for  the  hay, 
though  not  apparently  on  account  of  the  defen- 
ders ;  that  no  person  watched  the  said  cattle 
during  the  night ;  that  owing  to  the  decayed 
condition  of  one  of  the  posts  of  the  fence  between 
the  said  yard  and  the  railway,  on  a  notch  in 
which  a  cross  spar  rested,  the  said  notch  gave 
way,  and  the  said  spar  fell,  in  consequence 
whereof,  in  the  course  of  the  night  between  the 
4th  and  5th  of  June,  the  said  cattle,  or  some  of 
them,  strayed  on  to  the  railway,  and  five  of  them 
were  killed  by  a  goods  train,  and  another  'was  so 
severely  injured  that  it  bad  to  be  killed,  and  two 
more  were  seriously  damaged :  Finds  that  the 
said  cattle  were  destroyed  or  damaged  through 
the  fault  of  the  defenders,  or  their  servants,  for 
whom  they  were  responsible:  Therefore  finds 
the  defenders  liable  to  the  pnrsners  in  damages ; 
assesses  the  same  at  the  sum  of  £35  sterling: 
Ordains  the  defenders  to  pay  the  said  sum  to  the 
parsner,  with  interest  as  prayed  for,  and 
decerns :   Finds  the  defenders  liable  in  expenses." 

The  defenders  appealed,  and  argued — The 
accident  had  occurred  through  the  fault  of  the 
pursuer  and  not  of  the  defenders.  (1)  The 
custody  of  the  cattle  was  not  in  the  railway  com- 
pany at  the  time  the  cattle  broke  down  the 
fencing.  When  the  cattle  came  from  Ireland 
they  were  pat  in  charge  of  the  railway  company 
for  the  purpose  of  being  forwarded  to  Newton- 
Stewart,  and  the  railway  company  fulfilled  the 
obligation  upon  them  by  placing  them  in  the 
proper  pens  in  which  they  were  quite  safe. 
Then  the  pursuer  went  away  leaving  his  son  to 
take  charge.  The  son  was  only  19  years  of  age, 
but  he  had  frequently  been  in  charge  of  cattle 
for  his  father  before,  and  if  he  was  incompetent 
for  the  charge  that  was  his  father's  fault.  When 
the  son  came  too  late  to  send  the  cattle  to  Kewton- 
Stewart  that  night,  the  railway  servants  gave  the 
charge  of  the  cattle  to  him.  He  took  them  from 
the  pens  and  put  them  into  this  inclosiire,  which 
was  quite  unfit  for  keeping  cattle  in  for  any 
length  of  time  without  a  watchman,  and  the 
pnrsner'a  son  was  told  that  by  the  company's 
servants,  but  he  insisted  on  patting  them  in 
there.  If  any  accident  happened  to  them  he 
was  liable  for  It.  (2)  The  railway  company  were 
not  liable,  even  supposing  the  fence  was  in  a 
rotten  condition.  Cattle  were  never  allowed  by 
them  to  be  there  without  some  person  in  charge, 
and  if  the  pursuer  put  his  cattle  in  tbis  unsnitable 
place  without  anyone  in  charge,  he  was  liable  for 
any  accident. 

The  respondent  argued — The  cattle  were  taken 
in  charge  by  the  railway  company,  and  put  in 
pens.  If  the  pens  were  safe  the  cattle  ought  to 
have  been  allowed  to  remain  there,  but  they 
were  turned  out  and  put  into  tbis  yard.  They 
were  still  under  tbe  custody  of  the  railway  com- 
pany, and  if  the  place  waa  not  safe  without  a 
watch,  a  watch  should  have  been  set.  1'he 
fencing  ronnd  the  yard  was  proved  to  be  unsafe 
and  rotten.  The  railway  company  were  bound 
to  see  that  the  fences  along  their  line  were  proper 
and  safe  fences. 

At  adviaing — 


.LoBD  JusTioK-CusBK — The  facts  in  this  caae 
are  simple  enough.  The  paraner  and  his  mn 
brought  over  a  number  of  cattle  from  Ireland  to 
Stranraer,  and  intended  to  forward  them  to 
Newton-Stewart  by  the  defender's  railway.  But 
in  order  to  do  this,  they  bad  to  comply  with  the 
regulations  of  the  Privy  Council,  and  procure 
licences  from  the  local  authority  that  the  cattle 
might  be  safely  transmitted  to  that  place.  It 
appears  that  both  the  pursuer  and  his  son 
attempted  to  get  the  licences,  but  they  were 
unable  to  do  so  in  time  to  send  the  cattle  by  the 
Saturday  night  train,  and  they  had  to  be  left  at 
Stranraer  for  tbe  night.  The  pursuer  accordingly 
went  on  by  tbe  train  himself,  leaving  the  cattle 
in  the  charge  of  his  son.  This  son  was  a  lad  of 
19  years  of  age,  who  had  had  charge  of  oaitle  for 
his  father  before  this  time,  and  there  is  no 
evidence  to  show  that  he  was  not  quite  capable  of 
taking  the  charge.  The  cattle  had  been  placed 
in  some  close  pens  for  the  convenience  of  truck- 
ing them,  and  when  it  became  evident  that  thej 
could  not  go  on  that  night,  it  was  necessary  to 
make  arrangements  for  their  care  during  the 
night.  The  pursuer's  son  had  some  conversation 
with  the  railway  servants  on  that  eobject,  and 
there  is  some  conflict  of  evidence  at>oat  the 
conversation,  but  I  think  that  the  preponderance 
of  the  evidence  is  to  the  effect  that  the  cattle 
were  allowed  to  remain  in  the  station  encloaare 
under  young  Crawford's  charge.  So  long  as  they 
were  in  the  pens  they  were  quite  safe,  but 
Crawford  took  them  out  of  these,  and  pnt  them 
into  the  station  enclosure,  got  some  hay  from 
one  of  the  railway  servants,  saw  them  watered 
and  fed,  and  then  left  them.  Whether  it  was  the 
idea  of  the  railway  servants  that  the  cattle  were 
to  be  pnt  back  into  the  pens  or  not  I  do  not 
know,  but  I  am  satisfied  that  they  were  in  the 
charge  of  Crawford,  and  were  only  allowed  to 
remain  in  that  enclosure  while  they  were  in  his 
charge,  or  that  of  someone  else.  In  the  night 
the  cattle  broke  down  part  of  the  fence  which 
formed  the  enclosure,  and  got  out  on  to  the  line, 
with  the  result  that  some  of  them  were  killed  by 
a  passing  train. 

I  am  of  opinion  that  this  fence  was  not 
intended  to  keep  in  cattle  which  had  been  shut 
up  for  the  night,  but  was  merely  for  the  purpose 
of  keeping  the  cattle  together  when  they  were 
being  driven  into  tbe  pens  for  the  purpose  of 
being  trucked.  It  was  composed  of  posts  and 
moveable  bars  fitting  into  notches  in  the  posts 
which  might  easily  be  knocked  out  by  cattle 
pressing  against  them,  and  all  the  more  easily 
because  some  of  tbe  notches  were  in  a  half  rotten 
state.  That  circumstance  would  have  had  to  be 
considered  if  I  had  been  of  opinion  that  the 
cattle  were  under  the  cbarge  of  the  railway  com- 
pany when  they  broke  out  into  the  line,  but  as  I 
have  indicated,  in  my  opinion  they  were  allowed 
to  be  in  that  enclosure  solely  on  the  footing  that 
someone  should  take  charge  of  them  daring  the 
night,  and  were  not  in  the  custody  of  the  railway 
company  at  all.  I  think  therefore  that  tbe 
Sheriff-Substitute  was  right,  and  that  we  should 
reverse  the  Sheriff's  interlocutor  and  revert  to 
that  of  the  Sheriff -Substitute. 

LosD  Yoma  and  Lobd  BuiiuuuroBD  Clau 
oonoarred. 
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The  Oonrt  pranonnoed  this  interlooatoi — 

"Find  that  on  the  arriral  at  Stianraer  of 
the  cattle  mentioned  in  the  record  they  were 
immediately  placed  by  the  defenders'  serrants 
ia  the  cattle-pen  at  the  barbonr,  while,  by 
oirder  of  the  parsner,  his  son  Hngh  Crawford 
went  for  a  licence  from  the  local  authority 
for  their  transmission  to  Newton-Stewart  by 
a  cattle  train  to  leave  about  ten  o'clock  that 
night,  the  parsuer  himself  going  on  by  a 
passenger  train  about  8-30  p.m.,  leaving  his 
said  son  in  charge  of  the  cattle  ;  that  Hngh 
Crawford  did  not  return  nntil  after  his  father 
started  for  Newton-Stewart,  and  he  thereupon 
took  the  cattle  out  of  the  pen  and  placed  them 
in  t&e  loading-yard  of  the  railway ;  that  the 
defenders'  servants  warned  him  that  they 
wonld  be  at  his  risk  if  they  remained  there, 
and  that  he  agreed  to  this  ;  that  during  the 
night  the  cattle  broke  down  part  of  the  fence 
of  the  yard  and  strayed  on  to  the  line  of 
railway,  where  five  were  killed  by  a  goods 
train,  another  so  damaged  as  to^render  it 
necessary  to  kill  it,  and  two  were  serionsly 
injored ;  that  the  damage  thus  sastained  was 
not  caused  by  fanlt  of  the  defenders  or  their 
servants :  Therefore  sustain  the  appeal :  Be- 
cal  the  interlocutor  of  the  Sheriff  appealed 
against :  Affirm  the  judgment  of  the  Sheriff- 
Sabstitute  :  Of  new  assoilzie  the  defenders 
from  the  conclusions  of  the  action :  Find  them 
entitled  to  expenses  in  the  Inferior  Court  and 
in  this  Court :  Bemit  to  the  Auditor  to  tax," 
io. 

Ooansel  for  the  Appellant  —  Asher,  Q.  C.  — 
Jameson.   Agents — Millar,  Kob8on,itIuues,  S.S.O. 

Coonsel  for  the  Bespondent  —  Straohan  — 
H'Lennan.    Agent — Bobert  Broatob,  Ii.A. 


Saturday,  March  9. 


FIEST    DIVISION. 

BEEDIE  V.  BEBDIE. 

Parent  and  OhUd— Petition  for  Omtody  of  Ohitd 
— Gompet«ney — Ouardianthip  of  Irtfantt  Act 
1886  (49  and  60  Vict.  cap.  27),  tee*.  3  artd  3. 
In  an  nndefended  action  of  separation  and 
aliment  by  a  wife  the  Lord  Ordinary  fonnd 
that  the  defender  had  been  guilty  of  grossly 
abasing  and  maltreating  the  pursuer,  and 
decerned  for  the  defender,  finding  her  en- 
titled to  the  custody  of  the  youngest  child 
of  the  marriage,  who  was  about  four  years 
old.     Two  months  and  a-half  after  this  de- 
cree had  been  pronounced  the  husband  pre- 
sented a  petition  to  the  First  Division  craving 
the  custody  of    his  youngest  child      The 
Oonrt  hdd  that  the  petition  was  competent, 
but  in  the,  circumstances  refined  to  grant 
the  prayer. 
This  was  a  petition  by  James  Beedie,  farmer,  in 
the  county  of  Aberdeen,  in  which  he  craved  the 
Court  to  discharge  an  order  pronounced  by  Lord 
Trayner  finding  his  wife  Mrs  Margaret  Beedie 
entitled  to  the  custody  of  their  youngest  child 
Alexander  Bartlett  Beedie,  and  discharging  the 


petitioner  from  interfering  with  the  said  child 
or  Mrs  Beedie-  as  his  eustodier,  and  to  find  the 
petitioner  entitled  to  the  custody  and  keeping  of 
the  said  child.  He  farther  craved  the  Court  to 
restrict  the  amount  of  aliment  decerned  for  by 
the  Lord  Ordinary,  and  in  the  event  of  their 
Lordship?  refusing  him  the  custody  craved,  he 
asked  for  reasonable  facilities  of  access  to  the 
child,  but  with  these  two  latter  points  it  was  un- 
necessary for  the  Court  to  deal,  as  they  were 
made  matters  of  arrangement  between  the  parties. 

The  petitioner  averred  that  "on  29th  June 
1888  his  wife  raised  an  action  against  him 
in  the  Oonrt  of  Session  concluding,  tn<«r  alia, 
that  it  should  be  found  proven  that  he  had  been 
guilty  of  cruelly  maltreating  her,  and  that  she 
bad  fall  liberty  and  freedom  to  live  separate  from 
him,  and  that  she  should  be  found  entitled  to  the 
custody  and  keeping  of  the  children  of  the  mar- 
riage in  pupillarity,  viz.,  Ann  Bartlett  Beedie 
and  Alexander  Bartlett  Beedie. 

"  On  23d  October  1888  the  Lord  Ordinary 
(Lord  Trayner),  before  whom  the  cause  came  to 
depend,  allowed  Mrs  Beedie  a  proof  of  her  aver- 
ments. The  petitioner  instructed  agents  to  re- 
present him  and  to  defend  the  said  action  on  his 
behalf,  but  no  defences  were  lodged  by  said 
agents,  and  they  resigned  their  agency  a  few 
days  before  the  date  fixed  for  the  proof.  The 
petitioner,  who  had  no  personal  knowledge  of 
legal  proceedings,  was  unable  after  this  occur- 
rence timeously  to  make  the  necessary  arrange- 
ments for  his  being  represented  at  the  said  proof, 
and  it  oonseqnently  proceeded  in  his  absence. 

"  On  10th  November  1888  the  Lord  Ordinary 
beard  proof  in  absence  of  the  petitioner,  and 
issued  the  following  interlocutor: — 'Finds  it 
proved  that  the  defender  James  Beedie  has  been 
guilty  of  grossly  abusing  and  maltreating  the 
parsuer  Barbara  Faterson  or  Beedie,  bis  wife : 
Therefore  finds  that  the  pursuer,  the  said  Barbara 
Faterson  or  Beedie  has  full  liberty  and  freedom 
to  live  separate  from  the  defender,  the  said  James 
Beedie,  her  husband :  Ordains  him  to  separate 
himself  from  the  said  Barbara  Faterson  or  Beedie 
a  metita  et  thoro  in  all  time  coming  :  Finds  the 
pursuer  entitled  to  the  custody  and  keeping  of 
Alexander  Bartlett  Beedie,  the  youngest  child  of 
the  marriage  between  the  pursuer  and  defender : 
Interdicts,  prohibits,  and  discharges  the  said  de- 
fender from  interfering  with  the  said  child,  or 
the  pursuer  as  his  custodier,  and  decerns.' 

"After  ceasing  to  be  represented  by  his  agents 
as  aforesaid,  the  petitioner  heard  nothing  regard- 
ing the  result  of  his  wife's  action  until  30th 
December  1888,  when  Mrs  Beedie's  Edinburgh 
solicitor  sent  him  a  copy  of  the  said  interlocutor 
of  10th  November,  and  requested  him  to  deliver 
up  the  said  pupil  child.  The  petitioner  then 
immediately  instructed  his  present  agent  to  in- 
vestigate the  stage  which  the  process  in  said 
notion  had  reached,  when  it  was  found  that  the 
Xjord  Ordinary's  judgment  had  become  final  and 
could  not  be  reclaimed  against. 

"  The  petitioner  believed  and  averred  that  his 
conduct  towards  his  wife  had  not  only  been 
much  exaggerated  and  misrepresented,  both  in 
Mrs  Beedie's  summons  and  at  the  proof,  but 
also  that  the  acts  of  cruelty  alleged  by  his  wife 
had  not  been  established  in  evidence  so  as  to 
justify  the  remedy  of  judicial  set>aration,  and 
that  had  he  been  represented  at  said  proof  Mrs 
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Beedie  would  not  bsve  obtained  decree  of  separa- 
tion. The  petitioner  therefore  felt  much  ag- 
grieved by  the  said  judgment,  and  particularly 
in  so  far  as  it  deprived  him  of  the  oostody  of  his 
pupil  son. 

"The  circumstances  under  which  the  applica- 
tion was  made  were  as  foUows : — The  uaid  pupil- 
child  was  about  four  years  of  age ;  he  had 
always  resided  in  his  father's  house,  and  bis 
father,  tbe  petitioner,  was  deeply  attached  to 
him.  Mrs  Beedie,  the  child's  mother,  left  the 
petitioner's  honse,  as  already  stated,  on  4th 
April  1888,  and  from  that  time  onwards  the 
care  of  the  said  cbild  had  deTolved  entirely  on 
the  petitioner.  The  child  had  the  benefit  of  an 
experienced  nurse,  and  was  under  the  supervision 
and  care  of  a  lady  housekeeper.  The  pupil  was 
under  her  care,  and  was  much  attached  to  her. 
Me  also  enjoyed  (he  society  of  his  sisters,  who 
were  all  solicitous  for  his  welfare ;  and  the  peti- 
tioner belieyed  and  averred  that  the  child's 
health,  which  at  the  present  time  was  excellent, 
would  inevitably  suffer  if  he  were  deprived  of  the 
society  of  bis  sisters.  The  petitioner  had  always 
treated  bis  said  pupil  son  with  the  utmost  care  and 
affection,  and  no  barm  could  possibly  happen  to 
the  child  from  his  remaining  in  the  petitioner's 
custody.  The  child  was  much  attached  to  the 
petitioner,  and  would  suffer  in  health  and  spirits 
if  removed  from  the  petitioner's  house. " 

In  these  oironmstauoes  tbe  petitioner  humbly 
conceived  that  tbe  Lord  Ordinary's  order  as  to 
custody  should  be  entirely  discharged  and  set 
aside,  and  the  said  pupil  left  in  the  petitioner's 
cnstody. 

Answers  were  lodged  for  Mrs  Beedie,  in  which 
she  averred,  "  in  the  first  place,  that  this  petition 
was  incompetent,  and  should  not  be  entertained, 
in  respect  that  it  was  an  attempt  to  bring  under 
review  or  sat  aside  a  judgment  of  the  liord 
Ordinary,  which  could  only  be  reviewed  by  way 
of  reolaiming-note,  or  set  aside  in  a  preceas  of 
redaction.  The  section  of  the  Goardianship  of 
Infants  Act  188G  (49  and  50  Vict.  cap.  27) 
referred  to  was  not  applicable  to  the  case  of  a 
regular  action  of  separation  and  aliment,  and 
there  had  been  no  application  to  tbe  Court  in 
virtue  of  that  Act  under  which  the  prayer  of  the 
present  petition  could  competently  be  granted. 

"Assuming  the  competency  of  the  petition, 
the  averments  of  tbe  petitioner  as  to  the  relations 
between  himself  and  the  respondent,  his  conduct 
towards  her,  and  the  petitiooer's  means,  were 
denied.  The  facts  were  truly  set  forth  in  the 
respondent's  summons  in  the  action  of  separation 
and  aliment,  and  her  averments  were  fully  estab- 
lished in  tbe  proof  which  followed  thereon,  to 
both  of  which  reference  was  made.  The  re- 
spondent submitted  that  the  petition  should  be 
refused." 

By  section  6  of  the  Ouardiansbip  of  Infants 
Act  1886  it  is,  inttr  alia,  provided  as  follows : — 
"The  Oourt  may,  upon  tbe  application  of  the 
mother  of  any  infant  [that  is,  '  pupil '  according 
to  the  law  of  Scotland]  (who  may  apply  without 
next  friend),  make  such  order  as  it  may  think 
fit  regarding  the  custody  of  such  infant  and  the 
right  of  access  thereto  of  either  parent,  having 
regard  to  the  welfare  of  the  infant  and  to  tbe 
oonduot  of  the  parents  and  to  the  wishes  as  well 
of  the  mother  as  of  the  father,  and  may  alter, 
vary,  or  discharge  luoh  order  on  the  application 
of  either  parent." 


The  respondent  objected  to  the  competency  of 
the  petition,  and  argued — ^The  order  which  tbe 
Court  was  asked  to  discliarge  was  pronounced 
under  the  Conjugal  Bights  Act  (24  and  25  Vict 
cap.  86),  sec.  i>.  No  doubt  a  decree  of  the  Lord 
Ordinary  in  such  cases  was  not  of  the  finality  of 
decisions  in  ordinary  cases,  and  it  was  the  prac- 
tice of  parties  to  come  back  to  the  Court  for  new 
orders.  But  that  judgment  could  not  be  reviewed 
in  tbe  present  application,  which  was  nhder  the 
Goardianship  of  Infants  Act,  and  in  which  there 
was  no  averment  of  change  of  circumstances. 
In  all  cases  where  tbe  Court  had  been  asked  to 
vary  the  amount  decerned  as  aliment,  the  ap- 
plication had  proceeded  on  alleged  change  of 
circumstances.  Tbe  only  remedy  of  tbe  pur- 
suer was  therefore  to  bring  an  action  of  reduction. 
On  tbe  merits  of  the  case  tbe  decision  of  the 
Lord  Ordinary  was  right.  He  exercised  no  juris- 
diction under  the  Guardianship  of  Infants  Act, 
and  had  tberefore  come  to  that  decision  without 
considering  the  provisions  of  that  Act  Under 
this  application  the  Court  was  bound  to  have  in 
mind  the  oonsiderations  suggested  by  that  Act. 
It  made  no  difference  that  tbe  application  here 
was  by  the  father.  Otherwise  the  Court  might 
have  to  decide  such  questions  on  one  set  of 
grounds  when  the  application  was  by  tbe  father, 
and  on  another  when  it  was  by  the  mother.  This 
might  lead  to  their  having  to  undo  to-day  what 
they  had  done  yesterday.  Keeping  in  view  the 
oonsiderations  suggested  by  the  recent  Act  the 
Court  would  have  no  difScnlty  in  holding  that 
tbe  mother  was  rightly  appointed  tbe  custodier 
of  the  child. — Mackenzie  v.  Maekemie,  Dec.  22, 
1887,  26  S.  L.  B.  183. 

Tbe  petitioner  argued — It  was  admitted  that 
an  action  of  reduction  was  competent,  and  every- 
thing necessary  for  tbe  decision  of  the  question 
could  equally  well  be  ascertained  and  settled 
under  the  present  application,  with  the  great 
advantage  that  the  petitioner  could  thus  obtain 
the  redress  craved  without  re-opening  tbe  ques- 
tion between  him  and  bis  wife.  Prior  to  1886 
the  Court  had,  in  virtue  of  its  nobffg  offieium,  a 
similar  though  more  limited  power  than  what  it 
now  possessed  nnder  the  Gnardiansbip  of  Infants 
Act.  There  was  never  any  finality  as  to  orders 
for  the  custody  of  children.  Parties  could  always 
come  to  tbe  Court  for  a  new  order — M'Lachlan 
V.  CampbeU,  May  25,  1809,  F.C.,  Macdonald  v. 
Maedonald,  July  19,  1881,  8  B.  985  ;  Lang  v. 
TMTig,  January  13,  1869,  7  Macph.  445.  If  it 
were  possible  to  ask  for  a  variation  of  an  order 
pronounced  before  the  Guardianship  of  Infants 
Act,  it  was  possible  to  ask  for  one  now.  Nothing 
could  divest  the  Court  of  its  nobile  offleium,  which 
ran  from  day  to  day.  It  was  a  question  how  far 
it  was  necessary  that  tbere  should  be  a  change  of 
circumstances.  At  all  events,  there  was  quite  a 
sufficient  change  in  the  fact  that  tbe  application 
was  by  the  husband,  who  had  not  been  repre- 
sented before — Jtobert»on  v.  Sleicart,  February  17, 
1874,  1  B.  640  {per  Lord  Oifford).  A  series.of 
cases  established  the  rules  which  should  govern 
tbe  Court  in  questions  of  this  kind,  from  which 
it  appeared  that  tbe  Inner  House  always  gave  the 
custody  of  a  cbild  to  the  father  unless  he  was 
unfit.  The  fact  that  the  petitioner  had  in  tbe 
judgment  of  the  Lord  Ordinary  been  a  bad  hus- 
band by  no  means  implied  that  he  was  an  unfit 
guardian  for  the  child.     A  man  might  be  a  bad 
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husband  and  jet  a  kind  father — Lang  t.  Lang, 
tupra;  Stewart  t.  Stewart,  Jnae  3,  1870,  8 
Maopb.  821 ;  LUl^  t.  LOUy,  January  31,  1877, 
4  K.  897;  Symington  r.  Symington,  July  16, 
1875,  2  K.  974 ;  Bloe  t.  Bloe,  June  6,  1882,  9 
B.  894  ;  BeaUU  t.  Beattie,  NoTember  10, 1883, 
11  B.  85. 

At  adrising— 

LoBD  Pbzsidekt — I  think  the  prayer  of  this 
petition  ia  rather  unhappily  expressed.  It  asks 
the  Court  to  discharge  the  order  of  the  Lord 
Ordinary,  or  alternatively  to  vary  his  interlooutor, 
which  is  language  perfectly  applicable  if  the 
petitioner  was  entitled  to  bring  the  judgment  of 
the  Lord  Ordinary  under  review.  But  I  hold  he 
ia  not  entitled  to  bring  that  judgment  under 
review,  as  it  has  become  a  final  judgment.  I  do 
not  wish,  however,  to  stand  upon  the  mere 
iangoage  of  the  prayer  of  the  petition  as  making 
the  petition  incompetent.  In  substance  tbe 
petitioner  asks  us  to  reconsider  the  question  as 
to  the  custody  of  his  youngest  child,  and  whether 
it  is  competent  for  him  to  do  so  without  averring 
a  change  of  circumstances  is  tbe  first  question 
before  us. 

How,  I  think  it  most  be  competent  for  a  peti- 
tioner to  come  at  any  time  to  ask  the  Court  to 
interfere  to  regulate  the  custody  of  his  child  or 
children  notwithstanding  any  judgment  pro- 
nounced in  the  course  of  proceedings  in  the 
Outer  House  for  divorce  or  separation.  The 
question  comes  to  be  what  the  Court  ia  to  do. 
We  cannot  alter  the  Lord  Ordinary's  interlocntor, 
and  find  that  it  should  not  have  been  pronounced. 
I  take  it  to  have  been  very  properly  pronounced. 
Bat  it  is  open  to  us  to  consider  on  any  grounds 
put  before  us  whether  the  present  arrangements 
for  the  custody  of  the  child  are  the  most  bone- 
floial  and  most  in  accordance  with  the  previous 
equitable  rules  regulating  the  proceedings  of  the 
Oonrt  in  such  matters,  and  to  arrive  at  a  conclu- 
sion on  that  question  with  the  aid  of  these 
roles. 

Again,  if  the  judgment  here  had  been  the  other 
way,  and  the  custody  had  been  given  to  tbe 
father,  it  cannot,  I  think,  be  imagined  that  the 
mother  would  not  have  been  entitled  to  present 
an  application  to  the  Court  under  section  5  of 
the  Chiardianship  of  Infants  Act,  because  by  that 
Act  she  is  entitled  to  submit  to  the  Court  con- 
siderations which  would  be  irrelevant  before  a 
liord  Ordinary.  Section  5  provides,  inter  alia  — 
"  The  Court  may,  upon  the  application  of  the 
mother  of  any  infant  [that  is,  '  pupil '  according 
to  the  law  of  Scotland]  (who  may  apply  without 
next  friend),  make  such  order  as  it  may  think  fit 
regarding  the  custody  of  such  infant  and  the 
right  of  access  thereto  of  either  parent,  having 
regard  to  the  welfare  of  the  infant  and  to  the 
conduct  of  the  parents,  and  to  the  wishes  as  well 
of  the  mother  as  of  the  father,  and  may  alter, 
vary,  or  discharge  such  order  on  the  application 
of  either  parent"  By  that  section  anOiority  is 
giTen  to  the  Court  to  consider  or  to  "have 
regard,"  to  use  the  words  of  tbe  Act,  to  several 
things  to  which  it  could  not  competently  attach 
weight  before  the  passing  of  the  Act.  Now,  this 
petition  is  at  the  instance  of  the  father,  because 
the  judgment  of  the  Lord  Ordinary  gave  the 
cnstody  of  the  child  to  the  mother.  But  if  we 
sustain  it  so  far  as  to  find  that  it  is  competently 


brought,  we  should  be  at  once  compelled  to  have 
regard  to  all  tbe  considerations  contained  in  sec. 
6  of  the  Ouardianship  of  Infants  Act,  because, 
although  the  petition  is  not  brought  on  behalf  of 
the  mother,  it  would  be  most  anoicalons  to  con- 
sider a  question  between  a  husband  and .  wife 
without  regarding  the  things  which  are  suggested 
for  our  consideration  by  the  recent  statute.  That 
would  mean  that  we  are  called  upon  to  ad- 
minister the  law  in  one  way  when  the  petition  is 
by  the  mother,  and  in  another  way  when  it  is  by 
the  father. 

The  fact  that  we  are  entitled  to  have  regard  to 
all  the  considerations  suggested  in  the  recent 
statute  pate  the  petition  in  a  very  different  point 
of  view  than  it  wonld  have  been  in  before  the 
statute.  It  might  then  have  been  contended  that 
there  was  no  suggestion  of  a  change  of  circum- 
stances save  that  tbe  child  was  three  months 
older,  which  was  not  a  sufBcient  ground  for 
entertaining  this  application.  If,  however,  I  am 
right  in  the  view  I  take  of  the  effect  of  the  recent 
statute  it  puts  us  in  a  very  different  position 
altogether  than  tbe  Lord  Ordinary  was  in,  who 
had  no  jurisdiction  under  the  recent  statute.  We 
have  jurisdiction,  and  upon  a  consideration  of 
tbe  things  suggested  in  the  Act  it  might  oocnr 
that  we  would  arrive  at  a  different  conclusion 
from  the  Lord  Ordinary.  I  am  therefore  of 
opinion  that  the  petition  is  competent. 

On  the  merits  of  the  question  I  must  say  that 
a  consideration  of  the  petition  has  not  led  me 
to  think  that  the  present  arrangement  for  the 
custody  of  the  child  is  an  improper  one.  We 
Bee  quite  enough  to  enable  ns  to  conclude  that  it 
is  much  more  expedient  and  a  most  reasonable 
and  proper  arrangement  that  for  the  present  the 
child  should  remain  in  the  custody  of  bis  mother. 

Loan  Adak— There  is  no  doubt  that  there 
were  petitions  to  the  Coort  before  the  recent  Act 
to  regulate  the  position  and  custody  of  children, 
and  it  is  possible  to  consider  the  petitions  in  the 
abstract  so  to  speak.  But  we  must  now  consider 
the  provisions  of  the  Ouardianship  of  Infants 
Act,  and  deal  accordingly.  I  think  that  a  peti- 
tion presented  to  regulate  the  custody  of  a  child 
is  competent. 

The  only  question  in  this  petition  which  we 
have  to  decide  is  the  question  whieh  relates  to 
the  custody  of  the  child.  I  agree  with  your 
Lordship  in  holding  that  we  must  consider  the 
mother  to  be  entitled  to  defend  the  cnstody  she 
has  got  by  all  considerations  in  her  power,  not 
only  those  present  to  the  Lord  Ordinary's  mind, 
and  which  he  alme  conid  consider,  but  by  all 
the  considerations  suggested  in  the  Guardianship 
of  Infants  Act,  and  among  other  things  the 
wishes  of  the  mother,  which  the  Lord  Ordinary 
could  not  consider.  If  that  be  bo  it  wonld  be  a 
very  anomalous  result  that  in  the  petition  pre- 
sented to  us  we  were  not  entitled  to  take  into 
consideration  the  circumstances  mentioned  in 
the  Guardianship  of  Infants  Act,  but  were  obliged 
to  go  on  the  old  law.  If  that  were  so  it  might  lead 
to  our  granting  an  appUoation  by  a  father,  and 
next  morning  we  might  have  an  application  from 
the  mother,  and  might  have  to  undo  to-morrow 
what  we  had  done  to-day.  Whenever  the  petition 
is  by  the  father,  the  mother,  who  must  be  pre- 
sumed to  have  the  custody  of  the  child,  is  entitled 
to  defend  her  custody  by  all  the  considerations 
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in  the  OnardianBhip  of  Infants  Aot. 

In  these  oiroamstaooes  I  oeme  to  the  same  con- 
dasion  as  yonr  Lordship^a  oonolnsion  at  which 
the  Lord  Ordinar;  has  also  arrived  without 
taking  these  ciroomstanoes  into  consideration. 
On  the  merits  of  the  case,  and  on  consideration 
of  these  oircnmstances,  I  have  no  hesitation  in 
oononrring  with  your  Lordship. 

LoBD  Leb— I  concur  on  both  points.  But  I 
do  not  wish  it  to  be  understood  that  the  Lord 
Ordinary,  in  my  opinion,  though  he  had  no  juris- 
diction under  the  Onardinnship  of  Infants  Act 
in  disposing  of  the  merits  of  the  case  with  regard 
to  the  question  of  the  custody  of  the  child,  was 
not  entitled  to  take  into  consideration  any  con- 
sideration affecting  that  question,  including  the 
oondnot  of  the  parents.  By  the  general  prin- 
ciples applicable,  independently  of  the  Act  of 
1886,  I  think  he  is  entitled  to  consider  all  the 
oircumstauoes  relative  to  the  welfare  of  the 
child. 

LoBD  MtTBE  and  LoBO  Shads  were  absent. 

The  Court  refused  the  petition  so  far  as  re- 
lating to  the  custody  of  the  child. 

Counsel  for  the  Petitioner— Balfour,  Q.C.  — 
McLennan.     Agent— J.  D.  Macaulay,  8.S.O. 

Counsel  for  the  Respondent— D.-F.  Mackintosh 
— Qillespie.     Agent— Alexander  Morison,  S.S.C. 


Tuesday,  Mar<3\  12. 

FIRST     DIVISl'ON. 

[Lord  Fraser,  Ordinary. 

SIU  V.  THE  NATIOKAL  HERITABLE  PRO- 
PERTY COMPAKT  (limited). 

Proe»t—Expen»e*—Pe«t  to  Counid  when  not  tent 
along  leith  ln»truetiont—A.  of  S.,  \6th 
July  1876,  tee.  6. 

The  defenders  of  an  action  were  represented 
at  the  closing  of  the  record  and  at  the  dis- 
cussion in  the  procedure  roll  both  by  senior 
and  junior  counsel,  but  at  the  proof  which 
followed  no  fee  was  sent  to  junior  counsel 
along  with  his  ingtructions.  In  the  de- 
fenders' account  of  expenses  this  fee  was 
entered  and  claimed  before  the  Auditor, 

Held  that  this  was  not  a  "  higher  or  ad- 
ditional" fee  in  the   sense  of  section  6  of 
Act  of  Sederunt  1876,  and  the  Auditor's  re- 
port on  the  account,   including  this  item, 
appraeed. 
In  an  action  by  John  Sim,  8  Balfour  Street,  Leith, 
against  the  Scottish  National  Heritable  Property 
Company  (Limited),  the  Court  on  1st  March  1880 
assoilzied  the  defenders  from  the  conclusions  of 
the  summons  and  remitted  the  accounts  to  the 
Auditor  to  tax  and  report. 

When  the  Audi  tor's  report  of  the  account  of  ex- 
penses came  up  for  approval  a  special  report  was 
submitted  by  the  Auditor  in  which  he  stated  that 
he  had  "taxed  the  defenders'  expenses  at  £210, 
198.  8d.,  reserving  for  the  determination  of  the 
Court  the  question  of  the  right  of  the  defenders 


to  recover  from  the  pursuer  the  fee  stated  ia  the 
account  for  junior  ootmsel  for  attendance  at  the 
proof  and  previous  consultation,  amounting,  with 
clerk's  fees  and  agent's  instruction  fees,  to  £23, 
16s.  8d."  .  .  . 

The  Auditor  appended  to  this  report  the  follow- 
ing note: — "At  the  audit  the  defenders' agent 
stated  that  while  the  fees  entered  in  the  account 
for  junior  counsel  prior  to  6th  June  1888  had 
been  paid,  the  fees  entered  under  that  date  and 
on  7th  and  21st  June  had  not  been  paid.  It  is 
provided  in  the  general  regulations.  No  6,  ap- 
pended to  the  table  of  feet  1876  that  '  a  party 
shall  not  upon  any  account  be  allowed  to  pay  a 
state  higher  or  additional  fees  to  counsel  after  he 
has  been  found  entitled  to  expenses  than  were 
actually  paid  at  the  time. '  But  ttiis  rule  does  not 
apply  either  to  oases  on  the  poor's  roll  or  to  such 
as  have  been  conducted  gratuitously  by  the  agent 
and  coansel  on  account  of  the  poverty  of  the 
party.  Had  the  fees,  of  counsel  been  wholly  un- 
paid I  should,  in  conformity  with  my  practice, 
have  passed  the  fees  in  question  without  remark 
but  having  regard  to  the  terms  of  the  regulation 
above  quoted  I  think  it  best  to  reserve  the 
question  for  the  Court.  If  the  Court  shall  be  of 
opinion  that  the  regulation  is  to  be  strictly  in- 
terpreted, there  will  fall  to  be  deducted  from  the 
taxed  amount  now  reported  £23,  16s.  8dL,  leav- 
ing £187,  2s.  7d.  as  the  sum  to  be  decerned  for." 

Argued  for  the  defenders— The  regulation  dted 
by  the  Auditor  did  not  touch  the  present  question ; 
the  fee  to  junior  counsel  for  the  proof  was  not 
sent  at  all,  consequently  it  could  not  in  any  sense 
be  termed  a  "higher  or  additional"  fee.  The 
Court  ought  to  be  guided  by  the  following  oases — 
Tough't  Trutteet  v.  The  Dumbarton  Water  Com- 
mittionert,  May  14,  1874,  1  B.  879  ;  Batchdor  v. 
Pattiton,  July  15,  1876,  8  &.  1086;  Young  t. 
Wright,  May  19,  1880,  7  R.  760. 

At  advising — 

LoBo  Pbbsidient — The  prorisions  of  the  Act 
of  Sederunt  regulating  the  table  of  fees  has 
frequently  been  under  our  consideration,  and 
the  cases  which  were  cited  have  a  general  bearing 
upon  the  present  question.  I  do  not  think  it 
necessary  to  go  back  upon  these  cases,  because 
what  we  are  here  asked  to  do  seems  to  me  to  be 
quite  in  accordance  with  these  decisions. 

When  no  fee  is  sent  to  counsel  along  with  his 
instructions  it  may  quite  competently  be  for- 
warded at  a  later  stage  of  the  proceedings,  bnt 
what  the  Act  of  Sederunt  specially  provides  is 
that  when  a  fee  (and  presumably  a  sufficient  one) 
is  sent  along  with  instructions  the  snocessful 
party  is  not  entitled,  after  obtaining  a  finding  of 
expenses,  to  send  an  additional  fee  at  the  expense 
of  the  losing  party. 

In  the  present  case  no  fee  for  the  proof  was 
sent  to  junior  counsel  and  what  we  are  now  asked 
to  pass  is  not  a  "higher  or  additional"  fee  but 
the  fee  which  might  at  the  time  of  the  proof 
have  been  sent.  I  am  therefore  for  allowing  the 
fee  upon  the  same  grounds  on  which  the  fefs 
were  allowed  in  the  cases  of  Batehdor  and  Young. 

LoBD  AsAK  and  Loan  Butezbfttbd  Clakx 
concurred. 

Loan  MuBE  and  Lobd  Shaiid  were  absent  from 
illness. 
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The  Ooort  approved  o{  the  Anditoi's  report  of 
the  aoconnt  of  expenses,  and  decerned. 

Counsel    for    Defenders  —  Qraham    Mnrray. 
Agent — B.  Ainslie  Brown,  S.S.O. 


Thursday,  March  14. 

FIRST    DIVISION. 

[Lord  Kinnear,  Ordinary. 

THE  CALEDONIAN  RAILWAY  COMPANY  V. 
ALEXANDER  CROSS  &  SONS. 

Bailteay — Undue  Preference — Difference  of  Rates 
over  Same  Line  of  BaUvBay— Railway  Clauset 
OamoUdation  {Scotland)  Act  1845  (8  and  9  Vict, 
cap.  33),  lee.  83 — Relevancy. 

In  an  action  at  the  instance  of  a  railway 

company  for  rates  charged  for  the  carriage 

of  goods,  held  that  averments  were  relevant  to 

entitle  the  defenders  to  a  proof  that  the  por- 

saers  had  charged  other  traders  lower  rates 

for  goods  of  the  same  description  conveyed 

or  propelled  by  carriages  or  engines  passing 

only  over  the  same  portion  of  the  Unes  of 

the  pnrsuers'  railway. 

RaHteay — Undue  Preference— The  RaUwap  and 

Canal  Traffic  Act  1854  (17  and  18  Viet.  cap. 

31),  see.  23 — Process — Railway  Commissioners 

—The  Baauay  and  Canal  Traffic  Act  1888  (51 

and  62  Viet.  cap.  25),  sec.  58. 

The  Railway  and  Canal  Traffic  Act  1864 
provides  that  no  railway  company  is  to  give 
an  nndne  preference  to  any  person,  oom- 
pauy,  or  description  of  traffic. 

Mdd  (following  the  case  of  Murray  v.  The 
QUugow  and  South-Westem  Railuiay  Com- 
pany, November  29,  1883,  It  11.  2U5)  that 
interdict  is  the  only  remedy  in  a  claim  against 
a  railway  company  for  violation  of  the  Statute 
of  1854;  that  the  defenders'  averments  that 
the  railway  company  had  granted  undue  pre- 
ferences to  other  traders  in  violation  of  the 
Btatate  were  irrelevant ;  and  a  motion  by  the 
defenders  that  the  case  be  transferred  to  the 
Kailwa;  Commissioners  refused. 

Observed  that  any  proceeding  before  the 
Oommissioners  to  interrapt  the  illegal  prac- 
tice   of   which    the    defenders    complained 
must  be  in  the  form  of  a  complaint  to  stop 
illegal  proceedings,  and  not  in  the  form  of  a 
claim  for  payment  of  money. 
This  was  an  action  by  the  Caledonian  Bailway 
Oompaoy  against  Alexander  Cross  &  Sons,  seed 
merchants    and    mannre    manufacturers,    Hope 
Street,    Glasgow,    concluding    for    payment    of 
£1636,  being  the  balance  of  an  account  of  £3481, 
which  the  pursuers  alleged  that  the  defenders 
had  incurred  to  them  for  the  carriage  of  goods 
between  Aagnst  1886  and  February  1888. 

The  action  was  raised  in  November  1888.  The 
Bailway  and  Canal  Traffic  Act  1888  came  into 
operation  on  1st  January  1889,  and  judgment  in 
the  cause  was  given  in  March  1889. 

The  defenders  averred  in  answer  2  as  amended 
that  they '  'conduct  a  large  business  in  the  manufac- 
ture and  sale  of  chemical  manures,  \vhich  contain 


from  10  per  cent,  to  50  per  cent,  of  sulphate  of  am- 
monia. The  value  of  these  manures  is  from  £2  to 
£7  per  ton.  The  value  of  sulphate  of  ammonia  is  - 
£12  per  ton.  Nevertheless  the  pursuers  have 
conceded  to  various  oil  companies,  and  amongst 
others  to  Young's  Paraffin  Light  and  Mineral  Oil 
Company,  Limited,  mileage  rates  for  the  carriage 
of  sulphate  of  ammonia  which  they  refuse  to 
concede  to  the  defenders  for  the  carriage  of  their 
chemical  manures,  although  the  goods  are  of  the 
same  description.  The  rates  charged  to  the  de- 
fenders are  very  much  higher  than  the  mileage 
rates  charged  to  the  said  oil  companies.  The 
pursuers  carry  goods  for  the  said  oil  companies 
and  other  traders  between  the  following  Olasgow 
stations,  viz. ,  Port  Duadas,  Stobcross,  Buchanan 
Street,  Sighthill,  and  London  Boad  on  the  one 
hand,  and  the  following  stations  on  the  other 
hand,  viz.,  Ancbterarder,  Bridge  of  Allan,  Brechin, 
Coatbridge,  Cumbernauld,  Crieff,  Stirling,  Sal- 
erno, Edinburgh,  Midcalder,  Biggar,  and  Lanark. 
The  pursuers  carry  goods  for  the  defenders 
between  the  same  stations.  For  carriage  of  the 
same  description  of  goods  the  pursuers  have  in 
the  account  sued  for  charged  to  the  defenders 
between  these  statidns^  or  some  of  them,  higher 
rates  than  they  have  charged  to  the  said  oil  com- 
panies and  other  traders.  In  like  manner  the 
pursuers  have  in  the  account  sued  for  charged 
higher  rates  to  the  defenders  than  to  the  said  oil 
companies  and  other  traders  aa  regards  carriage 
of  goods  between  the  following  Glasgow  stations, 
viz.,  Eglinton  Street  and  General  Terminus  on 
the  one  hand,  and  Bishopton,  Port  Glasgow, 
Kilmarnock,  and  Stewarton  on  the  other  hand. 
A  statement  of  the  said  mileage  rates,  showing 
the  differences  between  the  rates  charged  to  the 
defenders  and  those  charged  to  the  said  oil  com- 
panies for  carriage  from  Glasgow  to  various 
places  in  Scotland  is  herewith  produced  and 
referred  to.  The  defenders  have  applied  to  the 
pursuers  for  more  precise  information  as  to  the 
mileage  rates  charged  by  them  for  goods  of  the 
same  description  as  those  sent  for  carriage  by  the 
defenders,  but  the  information  has  been  refused. 
Explained  further,  that  the  defenders  deal  largely 
in  nitrate  of  soda,  which  is  a  substance  of  the 
same  description  and  used  for  the  same  pur- 
poses as  sulphate  of  ammouia.  And  similarly 
the  defenders  have  been  charged  in  the  accounts 
sued  on  for  the  carriage  of  nitrate  of  soda,  rates 
largely  in  excess  of  those  charged  to  the  Raid  oil 
companies  and  other  traders  for  the  carriage  of 
sulphate  of  ammonia.  In  particular,  between 
Glasgow  and  Coatbridge,  the  pursuers  have 
charged  to  MpRsrs  Baird  &,  Company,  iron- 
masters, a  mileage  rate  for  the  carriage  of  sul- 
phate of  ammonia  very  much  lower  than  the 
rates  charged  in  the  accounts  sued  on  for  the 
carriage  of  nitrate  of  soda.  Further,  the  defen- 
ders deal  largely  in  sulphuric  acid,  which  is  con- 
veyed by  rail  in  tank  waggons.  Oil  and  coal  tar 
are  carried  in  a  similar  way,  and  are  goods  of  the 
same  description,  in  so  far  as  relates  to  carriage. 
But  the  value  of  oil  is  about  £12  per  ton,  and  of 
snlpharic  acid  about  £1,  10s.  Nevertheless  the 
pnrsuers  carry  oil  and  coal  tar  for  the  said  oil 
companies  at  a  mileage  rate  much  lower  per  mile 
than  they  carry  sulphuric  acid  for  the  defenders, 
and  charge  iu  said  accounts."  They  also  alleged 
— "If  the  mileage  rates  charged  by  the  pursuers 
'  to  the  said  oil  companies  and  other  traders  be 
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applied  to  the  said  aoooonts,  then  the  payments 
already  made  by  the  defenders  are  Bnffioient  to 
diaoharge  the  same.  The  defenders  refer  to  the 
Bailway  and  Canal  TrafBo  Act  1864,  and  parti- 
cularly section  2  thereof,  the  Hallways  Olanses 
Consolidation  (Sootland)  A.ct  1845,  and  parti- 
onlarly  section  83  thereof,  and  to  the  other 
Btatates  applicable  to  railway  rates." 

The  following  is  the  statement  referred  to  by 
the  defenders : — 

"  Stitesoent  of  Mileage  Bates  referred  to  in 
Defenders'  Statement. 


Milo. 

Rates  chait^id  Rates  chained  to 
to  Defenders.     Oil  Companies. 

From  Glasgow  to 

Anchterarder      49 

10/ 

6/3 

Bridge  of  Allan  33 

7/1 

4/8 

Brechin              115 

16/ 

11/9 

Cumbernauld      18 

8/4 

2/1 

Crieff                   56 

10/ 

6A0 

StirUng               80 

6/6 

4/3 

Balerno               41 

6/8 

6/1 

Edinburgh          47 

6/ 

6/1 

Midcalder           87 

6/8 

6/1 

Bishopton           12 

8/ 

H 

Port  Glasgow      19 

3/10 

2/11 

Kilmarnock         24 

6/ 

3/6 

Stewarton            18 

5/S 

2/9 

Biggar                 41 

8/4 

C/7 

Lanark                30 

6/8 

4/3 

"The  mileage  rates  charged  by  pursuers  for 
oarriage  of  sulphate  of  ammonia  are  as  follows — 
2d.  per  ton  per  mile  for  the  first  12  miles ;  l|d. 
per  ton  per  mile  for  the  next  28  miles  ;  and  Id. 
per  ton  per  mile  for  the  miles  beyond  40." 

On  11th  December  1888  the  Lord  Ordinary 
(Eisneab)  pronounced  this  interlocutor  : — "  Har- 
ing  beard  oonnsel  on  the  amended  record,  in 
respect  it  is  admitted  that  the  arerment  added  by 
the  defenders  to  their  answer  to  the  second 
article  of  the  condescendence  applies  only  to  s 
portion  of  the  account  sued  for,  Appoints  them 
to  lodge  in  process,  within  eight  days,  a  state- 
ment specifying  the  particular  items  of  the 
said  account  as  to  which  they  allege  that  the 
rates  thereby  charged  are  higher  than  those 
charged  to  other  traders  for  the  same  description 
of  goods  passing  oyer  the  same  portion  of  line 
only,  stating  in  each  oas«  the  point  of  departure 
and  arriral  between  which  the  goods  have  been 
carried." 

The  defenders  lodged  this  minute— "In 
obedience  to  the  interlocutor  of  the  Lord  Ordi- 
nary, dated  the  11th  December  1888,  the  defen- 
ders state  that  their  objection  to  the  charges  in 
the  account  sued  for,  on  the  ground  that  the 
rates  charged  to  them  are  higher  than  the  rates 
charged  to  other  traders  for  the  same  description 
of  goods  passing  over  the  same  portions  of  line 
only,  applies  to  all  the  items  in  the  said  acoomit," 
&c. 

The  defenders  pleaded,  inter  aiia— "(1)  The 
rates  charged  by  the  pursuers  in  the  accounts 
sued  on  being  such  as  to  constitute  an  undue  and 
illegal  preference  in  favour  of  other  traders,  and 
to  the  prejudice  of  the  defenders,  are  not 
recoverable.  (8)  The  defenders  having  already 
paid  the  whole  rates  and  charges  which  the  pur- 
suers are  legally  entitled  to  impose  in  respect  of 
the  carriage  of  the  said  goods,  are  entitled  to 
absolvitor,  with  expenses." 

On  2  let   January  1889    the   Lord    Ordinary 
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pronounced  the  following  interlocutor — "Allows 
the  defenders  a  proof  of  their  averment  that 
the  pursuers  have  charged  lower  rates  to  other 
traders  than  the  rates  charged  to  the  defenders 
for  goods  of  the  same  description  conveyed  or 
propelled  by  carriages  or  engines  passing  only 
over  the  same  portion  of  the  lines  of  the  pursuers' 
railway,  and  to  the  pursuers  a  conjunct  probation ; 
and  appoints  the  proof  to  be  taken  before  the 
Lord  Ordinary  on  a  day  to  be  fixed. 

'^Note.—Kji  the  record  was  originally  framed 
the  defenders'  averments  appeared  to  me  to  be 
irrelevant.  It  was  decided  in  Murray  v.  The 
OUugow  and  SoutA-Wettem  Railway  Company, 
II  B.  205,  first,  that  in  order  to  bring  the  enact- 
ment of  1845,  upon  which  the  defenders  rely, 
into  operation  it  was  necessary  that  the  traffic 
carried  for  different  parties  should  be  conveyed 
for  the  same  distance  over  the  same  portion  of 
the  line ;  /md  secondly,  that  a  complaint  under 
the  statute  of  1854  is  not  competent  before  this 
Court.  The  pursuers  maintain  that  the  amend- 
ment does  not  remove  the  defects  of  the  original 
averment  on  record.  But  I  think  it  may  be  read 
as  meaning  that  goods  for  other  traders  were 
carried  for  lower  rates  between  the  same  points 
of  arrival  and  departure,  and  this  is  the  meaning 
which  the  defenders'  counsel  stated  that  it  was 
intended  to  convey.  The  statement  lodged  in 
obedience  to  the  last  interlocutor  is  not  a  satis- 
factory oomplianoe  with  the  order,  but  I  am 
satiafled  by  the  explanation  at  the  bar  that  the 
defenders  ought  not  to  be  considered  in  default, 
and  that  it  would  be  too  strict  a  oonstmction  of 
their  averments  as  now  amended  to  bold  them 
irrelevant  on  the  ground  suggested. 

"The  defenders  moved  that  the  case  should  be 
transferred  to  the  Bailway  Commissioners  under 
the  68th  section  of  the  Bailway  and  Canal  Traffio 
Act  1888.  The  pursuers  maintain  that  the  action 
is  not  one  of  those  to  which  that  section  applies, 
and  that  if  it  were,  the  transfer,  which  is  not  im- 
perative, ought  not  to  be  made.  It  appears  to 
me  that  it  would  be  inexpedient  to  decide  either 
of  these  questions  until  it  has  been  finally  deter- 
mined whether  the  defence  is  irrelevant,  and  to 
what  extent." 

The  Bailways  Clauses  Consolidation  Act  1846 
(8  and  9  Vict.  cap.  33),  sec.  88,  provides — "And 
whereas  it  is  expedient  that  the  company  should 
be  enabled  to  vary  the  tolls  upon  the  railway  so 
as  to  accommodate  them  to  the  circumstances  of 
the  traffic,  but  that  such  power  of  varying  should 
not  be  used  for  the  purpose  of  prejudicing  or 
favouring  particular  parties,  or  for  the  purpose 
of  ooUnsively  and  unfairly  creating  a  monopoly, 
either  in  the  hands  of  the  company  or  of  parti- 
cular parties,  it  shall  be  lawful,  therefore,  for 
the  company,  subject  to  the  provisions  and  limi- 
tations herein,  and  in  the  special  Act  contained, 
from  time  to  time  to  alter  or  vary  the  tolls  by  the 
special  Act  authorised  to  be  taken,  either  upon 
the  whole  or  upon  any  particular  portions  of  the 
railway  as  they  shall  think  fit,  provided  that  all 
sueh  tolls  be  at  all  times  charged  equally  to  all 
persons,  and  after  the  same  rate,  whether  per 
ton,  per  mile,  or  otherwise,  in  respect  of  all 
passengers,  and  of  all  goods  or  carriages  of  the 
same  description,  and  conveyed  or  propelled  by  a 
like  oarriage  or  engine  passing  only  over  the 
same  portion  of  the  line  of  railway,  under  the 
same  circumstances,  and  no  reduction  or  advance 
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in  any  snoh  tolls  shall  be  made  either  direotly  or 
indireotly  in  favonr  of  or  against  any  partioalar 
company  or  person  traTelling  upon  or  using  the 
railway." 

Tlie  Railway  and  Oanal  Traffic  Aot  1864  (17 
and  18  Tiot.  cap.  31),  sec.  2,  provides  that  no 
railway  company  shall  make  or  give  any  nndne 
or  anreasonable  preference  or  advantage  to  or  in 
favonr  of  any  particular  person  or  company,  or 
any  partionlar  description  of  traffic  in  any  respect 
whatsoever,  nor  shall  any  snch  company  subject 
any  particular  person  or  company,  or  any  particu- 
lar description  of  traffic,  to  any  undue  or  onrea- 
sonable  prejudice  or  disadvantage  in  any  respeot 
whatsoever."  .  .  .  Sections  provides — "Iti^all 
be  lawful  for  any  company  or  person  complaining 
against  any  such  companies  or  company,  of  any- 
thing done,  or  of  any  omission  made,  in  violation 
or  contravention  of  this  Act,  to  apply  in  a  summary 
way  by  motion  or  summons  in  England  to  Her 
Majesty's  Court  of  Common  Fleas  at  West- 
minster, ...  or  in  Scotland  to  the  Coort  of 
Session  in  Scotland,  as  the  case  may  be,  or  to 
any  judge  of  any  such  court,  .  .  .  and  if  it 
be  mi^de  to  appear  to  snoh  court  .  .  .  that  any- 
thing has  been  done  or  omission  made  in  viola- 
tion or  contravention  of  this  Act  by  such  com- 
pany, ...  it  shall  be  lawful  for  such  court 
or  judge  to  issue  a  writ  of  injunction  or  interdict 
restraining  such  company  .  .  .  from  further 
continuing  such  violation  or  contravention  of 
this  Act,  and  enjoining  obedience  to  the  same ; 
and  in  case  of  disobedience  of  any  such  writ  of 
injunction  or  interdict  it  shall  be  lawful  for  snob 
court  or  judge  to  order  that  a  writ  or  writs 
of  attachment,  or  any  other  process  of  such 
court  incident  or  applicable  to  writs  of  injunction 
er  interdict  shall  issue,  .  .  .  and  snch  judge  or 
court  may  also,  if  they  or  he  shall  think  fit,  make 
an  order  directing  the  payment  by  any  one 
or  more  of  such  companies,  of  snch  sum  of 
money  as  such  court  or  judge  shall  determine,  not 
exceeding  for  each  company  the  sum  of  £200  for 
every  day  after  a  day  to  be  named  in  the  order 
that  such  company  or  companies  shall  fail  to  obey 
such  injunction  or  interdict.  ..." 

The  Kailway  and  Canal  Traffic  Act  1888  (61 
and  52  Vict.  cap.  25),  sec.  12,  provides — "  When 
the  Commissioners  have  jurisdiction  to  hear  and 
determine  any  matter,  they  may,  in  addition  to 
or  in  substitution  for  any  other  relief,  award 
to  any  complaining  party  who  is  aggrieved  such 
damages  as  they  find  him  to  have  sustained ;  and 
such  award  of  damages  shall  be  in  complete 
satisfaction  of  any  claim  for  damages,  including 
repayment  of  overcharges,  which  but  for  this 
Act  such  party  would  hav6  had  by  reason  of  the 
matter  of  complaint,  provided  that  snch  damages 
shall  not  be  awarded  unless  complaint  has  been 
made  to  the  Commissioners  within  one  year  from 
the  discovery  by  the  party  aggrieved  of  the 
matter  complained  of."  .  .  .  Section  68  pro- 
vides— "Kvery  action  or  proceeding  which 
might  have  been  brought  before  t]he  Bail- 
way  Commissioners  if  this  Act  had  been 
in  force  at  the  time  when  such  action  or  proceed- 
ing was  begun,  and  is  at  the  commencement 
of  this  Aot  pending  before  any  superior  court, 
may,  upon  the  application  of  either  party,  be 
transferred  by  any  judge  of  such  superior  court 
to  the  Railway  and  Canal  Commissioners  under 
this  Act,  and  may  thereupon  be  continued  and 
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concluded  in  all  respects  as  if  such  action  or 
proceeding  had  been  originally  instituted  before 
that  Commission,  provided  that  no  such  transfer 
nor  anything  herein  contained  shall  vary  or  affect 
the  rights  or  liabilities  of  any  party  to  snch  action 
or  proceeding." 

The  defenders  reclaimed,  and  argued — The 
question  between  the  parties  being  truly  whether 
the  pursuers  had  or  had  not  given  an  undue 
preference  in  the  way  of  rates  to  rival  traders  of 
the  defenders  was  one  specially  suited  for  being 
sent  to  the  Bailway  Commissioners  in  terms 
of  the  Bailway  and  Canal  Traffic  Act  1888, 
section  58.  This  Act  conferred  valuable  privi- 
leges on  the  Commissioners  who  could  now  award 
damages  and  deal  with  overcharges,  while  the 
only  obstacle  in  a  trader's  way  which  could  pre- 
vent him  getting  redress  was  if  he  delayed  more 
than  a  year  to  make  his  application.  The  Com- 
missioners formed  a  tribunal  which  had  power 
not  only  to  investigate,  but  also  to  give  redress, 
while  if  the  case  was  sent  to  trial  before  the 
courts  of  law  the  defenders  would  immediately 
institute  proceedings  before  the  Commissioners, 
and  there  could  thus  be  parallel  cases  going  on 
before  two  tribunals  dealing  with  the  same 
matter.  It  was  impossible  for  the  pursuers  to  - 
maintain  that  their  "rights  or  liabilities"  would 
in  any  way  be  affected  by  the  transfer,  because 
these  were  specially  reserved  to  them ;  and,  as 
a  matter  of  expediency,  it  was  most  desirable 
that  this  transfer  should  take  place.  In  the 
event  of  there  being  a  proof  the  findings  of 
the  Commissioners  would  be  applied  to  the  proof. 
Two  questions  were  raised  by  the  present  case, 
one  under  the  Bailways  Clauses  Consolidation 
(Scotland)  Act  1846,  which  could  competently  be 
tried  in  a  court  of  law ;  the  other  a  question 
under  the  Bailway  and  Canal  Traffic  Act  1854, 
which  could  only  be  dealt  with  by  the  Commis- 
sioners, who  had  a  privative  jurisdiction.  Upon 
these  grounds  the  motion  should  be  granted. 

Argued  for  the  respondents — No  sufficient 
cause  had  been  shown  why  this  case  should  be 
transferred  to  the  Commhtsioners.  As  to  the 
powers  of  the  Court  in  dealing  with  motions 
to  transfer,  it  was  permissive,  and  hot  binding 
upon  the  Cotut  to  make  this  transfer.  The 
matter  was  thus  in  the  discretion  of  the  Court, 
who  would  not  order  such  a  transfer  when,  as  in 
the  present  case,  it  would  be  attended  with 
injustice  to  one  of  the  parties.  The  matter  was 
in  Court,  and  could  be  speedily  and  simply 
disposed  of,  whereas  the  Commissioners  were  an 
uncertain  body,  and  it  was  impossible  to  say  when 
they  would  sit  in  Scotland,  and  would  be  ready 
to  deal  with  such  a  matter  as  the  present.  The 
whole  question  was  one  of  simple  accounting 
and  evidence,  and  required  no  railway  skill 
to  determine  it  On  the  ground  of  expediency 
and  justice  to  the  pursuers  it  was  desirable  that 
a  question  like  the  present  should  not  be  remitted 
to  the  Commissioners. 

At  advising — 

LoBD  PBEsrpmrr — This  is  an  action  at  the 
instance  of  the  Caledonian  Bailway  Company 
against  Cross  &  Sons  for  the  sums  due  for  the 
carriage  of  goods  belonging  to  the  defenders 
upon  the  pursuers'  railway.  I  do  not  know 
whether  there  is  any  serious  dispute  as  to  the 
fact  that  the  goods  were  carried,  and  part  of  the 
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defence  stated  is  that  the  amgunt  charged  is 
just  enough.  However,  that  matter  can  go  to 
probation  if  it  is  disputed,  bnt  the  answer  which 
the  defenders  make  to  this  claim  is  substantially 
contained  in  the  answer  to  the  second  article  of 
the  coudescendenoe. 

The  fi  rst  averment  there  is ' '  that  the  defenders 
conduct  a  large  business  in  the  manufacture  and 
sale  of  chemical  manures  which  contain  from  10 
to  50  per  cent,  of  sulphate  of  ammonia.  The 
value  of  these  manures  is  from  £2  to  £7  per  ton. 
The  value  of  sulphate  of  ammonia  is  £12  per  ton. 
Nevertheless,  the  pursuers  have  conceded  to 
various  oil  companies,  and  amongst  others  to 
Young's  Paraffin  Light  and  Mineral  Oil  Company 
(Limited),  mileage  rates  for  the  carriage  of  sul- 
phate of  ammonia  which  they  refuse  to  concede 
to  the  defenders  for  the  carriage  of  their  chemical 
manures,  although  the  goods  are  of  the  same 
description.  The  rates  charged  to  the  defenders 
are  very  much  higher  than  the  mileage  rates 
charged  to  the  said  oil  companies."  Now,  these 
averments  do  not  comprehend  the  averment  that 
the  goods  of  the  two  parties  are  carried  under 
the  game  oiroumstanoes  and  over  precisely  the 
same  line  of  railway,  or  anything  else  that  would 
bring  it  within  the  operation  of  the  83rd  section 
of  the  Act  of  1845,  and  therefore  it  must  be  held 
to  apply  to  the  provisions  of  the  Act  of  1854 
against  undue  preferences.  It  is  quite  settled, 
I  think,  by  the  case  of  Murray,  that  no  claim 
can  be  brought  in  this  Court  against  a  railway 
company  for  the  violation  of  the  Act  of  1864. 
The  only  remedy  provided  by  that  Act — the 
only  remedy  up  to  the  present  date,  so  far  as  I 
know — is  that  the  company  which  violates  that 
provision  shall  be  restrained  from  doing  so  by 
interdict,  and  shall  also  be  subjected  to  a  penalty 
of  so  much  per  day.  Therefore  I  think  that 
p'art  of  the  averment  by  the  defenders  is  entirely 
irrelevant.  If  the  party  who  makes  that  aver- 
ment could  not  in  an  action  in  this  Court  enforce 
>  any  claim  against  the  railwi^  company,  just  as 
little  can  it  be  pleaded  in  defence  against  an 
otherwise  just  claim  of  the  railway  company. 

But  there  is  another  part  of  the  averment  which 
the  Lord  Ordinary  has  held  to  be  relevant,  and 
has  admitted  to  probation,  and  that  is  the  aver- 
ment founded  on  the  Act  of  1845,  and  we  must 
hold  therefore  in  the  form  of  the  Lord  Ordi- 
nary's interlocutor  that  what  he  has  done  is 
to  refuse  a  proof  of  the  first  part  of  that  averment 
as  being  irrelevant,  and  allow  a  proof  of  the 
second  part.  The  Lord  Ordinary  has  had  some 
doubt,  I  think,  as  to  whether  the  averment  under 
the  Act  of  1845  is  quite  satisfactory  or  complete, 
bnt  that  has  not  been  raised  before  us  on  any 
argument  Therefore  I  see  no  reason  for  doubt- 
ing the  propriety  of  the  Lord  Ordinary's  appoint- 
ment of  the  proof  in  this  case,  unless  we  are  to 
deal  with  the  motion  of  the  defenders  in  this 
case  that  it  should  be  sent  to  the  Railway  Com- 
missioners under  the  Act  of  last  year.  Now,  it 
does  not  appear  to  me  what  benefit  the  defenders 
could  very  well  have  by  this  transference  of  the 
case  to  the  Railway  Oommissioners,  because  their 
complaint  under  the  Act  of  1854  cannot  be  made 
the  subject  of  an  action,  and  just  as  little  can  it 
be  made  the  subject  of  a  claim  for  money  to 
meet  the  claim  of  the  pursuers.  The  question 
would  arise  in  the  same  way  before  the  Rail- 
way Commissioners,  and  this  averment  under 


the  Act  of  1854  would  be  just  as  irrelevant  and 
just  as  much  regarded  so  by  the  Railway  Oommis- 
sioners as  it  is  by  this  Oourt,  in  so  far  as  it  is 
made  the  foundation  of  a  money  claim.  It  is 
quite  open  of  course  to  the  defenders  to  bring 
some  proceeding  before  the  Railway  Commis- 
sioners for  the  purpose  of  preventing  the  con- 
tinuance of  an  illegal  practice  of  which  they 
complain,  and  whether  it  is  precisely  the  same 
under  the  Act  of  1888  as  under  the  Act  of  1854 
or  under  the  Aot  of  1873  it  is  needless  to  inquire, 
but  it  must  be  in  the  form  of  a  complaint  to  stop 
illegal  proceedings,  and  not  in  the  form  of  a 
claim  for  payment  of  money.  Therefore  I  am 
for  refusing  that  motion  and  adhering  to  the 
Lord  Ordinary's  interlocutor. 

LOSD     RUTHEBFUBD    CliABX    and     LOBD    ASAM 

concurred. 

LoBD  Mttbe  and  Loan  Sbaio)  were  absent  from 
illness. 

The  Oourt  adhered. 

Counsel  for  the  Pursuer — Balfour,  Q.C. — R. 
Johnstone.    Agents — Hope,  Mann,  &,  Kirk,  \7.S. 

Counsel  for  the  Defenders — Asher,  Q.O.— IJre. 
Agents— Dove  &  Lockhart,  S.S.C. 


Friday,  March  15. 

SECOND    DIVISION. 

[Lord  H'lJaren,  Ordinary. 
MACKINTOSH   V.  ROSE  AND   OTHERS. 

Entail  —  Disentail  —  Expectancy  —  Swrphu  — 
Agreement — Payment  in  Error. 

In  a  petition  for  disentail  of  an  estate  the 
heir  of  entail  in  possession  and  the  three  next 
heirs  agreed  that  the  interests  of  the  Utter 
parties  should  be  valued.  In  terms  of  the 
actuary's  report  the  parties  agreed  by  minute 
that  the  surplus  funds  remaining  after  valua- 
tion should  be  distributed  proportionately  to 
the  several  interests  as  already  valued,  and 
the  surplus  was  distributed  accordingly. 

The  Court,  after  remit  to  a  man  of  busi- 
ness, approved  of  the  proceedings,  and  dis- 
entailed the  estate. 

Four  years  thereafter  the  former  heir  in 
possession  sued  the  three  next  heirs  for  re- 
payment of  the  surplus  funds,  on  the  ground 
that  the  payment  bad  been  made  in  error, 
and  that  he  had  not  been  properly  repre- 
sented, as  the  same  agent  acted  for  all  the 
parties. 

Held  that  as  the  payments  had  been  made 

under  an  agreement  approved  of    by  the 

Court,  and  that  as  the  pursuer  at  the  time 

of  the  transaction  was  mi  jurii,  and  bad 

enjoyed  independent  advice,  the  action  was 

incompetent,  and  the  defenders  auoHtied. 

On  10th  January  1880  Francis  Henry  Pottinger 

Mackintosh  succeeded  as  heir  of  entail  in  posses- 

sion  to  the  estate  of  Farr,  Inverness-sbire.    The 

next  heirs  of  entail  were  Major  Rose  of  Kilravock, 

and  his  sons  Hugh  and  John. 

In  July  1882  Mr  Mackintosh  oommonioated 
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with  the  neit  heirs  as  to  their  oongents  to  a  dig- 
entaiL  They  were  willing  to  agree  to  this  coarse 
on  the  value  of  their  interests  being  provided  for. 
In  September  1882  he  presented  a  petition  for 
authority  to  record  an  instrnment  of  disentail  of 
the  estates.  In  the  proceedings  a  curator  ad 
Utem  was  appointed  to  each  of  the  second  and 
third  heirs,  both  of  whom  were  in  minority. 

The  parties  to  the  petition  agreed  to  get  a 
valaation  of  the  interests  of  the  next  heirs  on  a 
statement  to  be  adjusted  between  them,  it  being 
also  agreed  that  neither  party  should  be  com- 
mitted to  accept  the  valuation,  and  that  it  shonld 
be  made  on  the  assomption  that  the  estate  was 
worth  £40,000,  as  Mr  Mackintosh,  estimated  it  to 
be,  but  that  if  it  were  sold  for  less  the  values  put 
on  the  heirs'  interests  should  be  reduced  in  pro- 
portion to  the  price. 

Ur  Deachar,  actuary,  was  asked  to  make  the 
valuation  on  this  assumption.  On  l4th  February 
1883  he  intimated  that  he  estimated  the  interest 
of  Mr  Mackintosh  at  £10,15C,  that  of  Major 
Bose  at  £820,  that  of  Hugh  Bose  at  £8425,  that 
of  John  Bose  at  £2800.  These  sums  amounted 
to  £22,200.  The  actuary  intimated  that  these 
sums  did  not  exhaust  the  value  of  the  estate, 
which,  deducting  a  debt  upon  it,  be  took  to  be 
£28,000.  There  was  a  difference,  after  making 
a  certain  allowance  for  an  annuity  on  it,  of 
£4500  falling  to  be  distributed  among  the  heirs 
of  entail.  The  actuary  intimated  that  he  "con- 
sidered it  fair  that  the  distribution  of  this  sum 
should  be  made  proportionately  to  the  interests 
of  the  parties"  as  he  valued  them.  His  final 
adjustment  was : — 

Additional 

As  valued,     share  of        Total. 

surplus. 

Present  heir's  interests,  £10, 15.5  £2,066  £12,211 
Major  Kose's         „  820        169  989 

Mr  H.  Rose's        „  8,426     1,707    10,132 

Mr  John  Boss's    „  2,800        668      3,368 


£22,200  £4,500  £26,700 


After  certain  negotiations,  during  which  another 
actuary,  Mr  Wallace,  was  consulted,  it  vas  agreed 
that  the  interests  of  heirs  shonld  be  taken  as  they 
had  been  first  estimated  in  an  original  draft  re- 
port by  Mr  Deuchar,  viz..  Major  Rose  £989, 
Hogh  Bose  £10,132,  and  John  Bose  £8368.  The 
minute  of  agreement  was  signed  by  Mr  Andrew 
Maodonald  as  agent  for  the  heir  in  possession, 
and  Mr  David  Flett  as  agent  for  the  consenting 
heirs. 

The  estate  was  disentailed  and  sold  for  £32,800 
on  29th  April  1884.  Prior  thereto  the  heir  in 
possession  bad  become  bankrupt.  His  trustee 
employed  Mr  Denohar  to  calculate  the  amount 
payable  to  heirs  in  proportion  to  the  price,  and 
on  26th  September  1884  paid  to  the  consenting 
heirs  their  amounts  brought  out  as  due  to  them, 
and  which  were,  to  Major  Bose  £707,  Hugh  Bose 
£7243,  John  Bose  £2497. 

In  December  1887  Mr  Mackintosh  brought  an 
action  against  Major  Hose,  Hugh  Bose,  and  John 
Bose,  claiming  payment  of  £2310,  in  the  propor- 
tion of  £159,  10s.  from  Major  Bose,  £1613  from 
Hngh  Bose,  and  £637,  1.5s.  from  John  Bose,  He 
stated  that  Mr  Macdonald,  his  Inverness  agent, 
had  employed  as  agents  in  Edinburgh  in  the 
disentail  proceedings  the  family  agents  of  the 
defenders,  and  instructed  them  to  act  for  him  ; 
that  the  report  of  the  actuary  was  obtained  by 


them ;  that  the  sum  paid  to  the  next  heirs  was 
grossly  in  excess  of  the  true  value  of  the  de- 
fenders' expectancies  in  the  said  entailed  estate ; 
that  he  knew  nothing  of  the  arrangements,  having 
handed  over  the  whole  matter  to  Mr  Macdonald ; 
and  being  himself  unfit  from  mental  weakness  at 
the  time  to  attend  to  business,  that  be  never 
-consented  to  the  sums  being  fixed  for  the  de- 
fenders' interests,  and  had  been  debarred  by 
their  agents  -from  havltag  skilled  independent 
advice  as  to  the  correctness  of  the  actuary's 
report ;  and  that  certain  portions  of  land  were 
included  in  the  valuation  which  had  not  been 
part  of  the  entailed  estate. 

He  averred  that  the  actuary's  report  proceeded 
on  the  footing  that  the  surplus  of  the  estate 
which  remained  after  providing  fer  the  pur- 
suer's and  defenders'  interests  and  other  charges 
should  be  distributed  proportionally  among  the 
pursuer  and  defenders.  "  The  value  of  the 
estate  was  taken  at  £40,000,  or  less  debts 
thereon  at  £28,000.  The  interests  of  the 
different  heirs,  together  with  other  oharges, 
amounted  to  £23,500,  leaving  a  surplus  of 
£4600,  which  was  distributed  in  terms  of  the 
said  report  among  the  present  and  next  heirs 
in  proportion  to  their  several  interests  as  therein 
valued.  Of  said  sum  of  £4500  the  defenders 
were  to  receive  in  terms  of  said  report  £2444 
subject  to  modification  on  the  estate  being  after- 
wards sold,  as  the  selling  price  was  in  that  event 
to  be  taken  as  the  basis  of  calculation ,  Out  of 
the  sum  of  £32,300,  being  the  price  which  the 
estate  actually  realised,  the  defenders  received  a 
share  of  the  said  surplus  amounting  to  £1768, 
63.  in  the  following  proportions: — Major  Bose 
£122,  lOs.,  Hngh  Rose  £1234,  and  John  Bose 
£411,  16s.  The  defenders  were  not  entitled  to 
any  part  of  the  said  surplus  the  whole  of  which 
legally  belonged  to  the  pursuer  alone,  and  should 
have  been  allocated  to  him.  He  believes  and 
avers,  that  had  his  interests  been  protected  by  a 
separate  agent  in  said  disentail  proceedings,  the 
surplus  would  have  been  so  allocated  according 
to  law.  The  above  sum  of  £1768,  6s.  was  thus 
overpaid  to  the  defenders  in  essential  error  as  to 
the  pursuer's  legal  rights  to  said  surplus,  or  st 
least  under  a  mutual  mistake  as  to  the  relative 
and  respective  rights  of  parties  in  said  surplus." 

The  pursuer  pleaded — "(1)  The  sum  sued  for 
having  been  paid  to  the  defenders  under  essential 
error,  in  fact  and  in  law  as  condescended  on,  the 
pursuer  is  entitled  to  repetition  of  the  same.  (3) 
The  sum  sued  for  to  the  extent  of  £1768,  6s. 
having  been  paid  to  the  defenders  in  essential 
error  as  to  pursuer's  rights,  or  at  least  under  a 
mutual  mistake  as  to  the  respective  rights  of 
parties  in  said  surplus,  the  pursuer  is  entitled  to 
repetition  of  said  sum. " 

The  defenders  produced  certain  correspondence 
and  documents  in  order  to  show  that  the  pursuer's 
interests  were  fully  attended  to  by  his  agent  in  the 
disentail  proceedings.  These  writings  are  re- 
ferred to  infra  in  the  opinion  of  the  Lord  Justice- 
Clerk. 

They  pleaded  that  the  pursuer's  averments  were 
irrelevant. 

The  Lord  Ordinary  (M'Laben),  after  hearing 
counsel  on  the  relevancy  of  the  action,  found 
that  the  "defenders  are  not  liable  to  repay  so 
much  of  the  sums  received  in  payment  of  the  value 
of  their  respective  interests  as  represents  their 
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shaieB  of  tbe  Bnrplns  or  residual  estate  remainiDg 
after  valnation  of  the  four  life  interesta  reoogniBed 
by  the  statutes,  and  for  this  reason,  that  the  snms 
paid  to  the  defenders,  were  not  ascertained  on 
the  footing  of  a  remit  from  the  Court,  bat  were 
settled  under  an  agreement  in  which  the  defen- 
dei{  made  equivalent  concessions  to  the  pur- 
suer." 

"  Opinion. — I  have  now  to  oonsider  the  rele- 
vancy of  the  pursuer's  claim. 

"  The  action  is  instituted  by  Mr  Mackintosh  of 
Farr,  a  gentleman  who  was  proprietor  of  an 
entailed  estate  in  Inverness-shire,  but  who  ac- 
quired the  estate  in  fee-simple,  and  who  afterwards 
sold  it ;  and  the  object  of  the  action  is  to  reooTer 
from  the  three  expectant  heirs,  whose  interests 
were  valued  and  paid  for,  a  return  of  part  of  the 
money  paid  to  them  on  the  ground  that  there  was 
error  in  esieniialibiu.  .  .  . 

"The  other  ground  of  daim  involves  considera- 
tions of  a  different  and  more  complex  character. 
It  is  said  that  a  mistake,  in  principle  or  in  law, 
was  made  by  the  actuary.  It  is  not  suggested 
that  the  actuary  in  any  way  failed  in  the  duty 
which  he  had  to  carry  oat — the  duty  of  valuing  the 
expectancies — but  that  he  erred  in  the  iinal  result 
brought  out  by  him,  by  having  divided  amongst 
tbe  four  persons  concerned  the  residual  sum 
which  remained  after  their  respective  interests 
had  been  valued.  Now,  that  was  not  an  actuarial 
error,  but  an  error  in  law,  if  it  were  done.  It  is 
quite  settled  by  the  case  of  D«  Virte,  if  indeed 
there  ever  was  a  doubt  on  the  subject,  that  under 
the  present  law  whereby  the  heir  in  possession 
can  compel  consent,  or  can  pay  out  the  expectant 
heir  without  consent,  he,  the  heir  in  possession, 
takes  the  whole  .estate,  under  deduction  of  the 
ascertained  value  of  the  life  interests  of  the 
three  heirs,  whose  interests  alone  are  recognised. 
There  is  of  course  always  a  residual  sum  after 
providing  for  these  interesta,  because  the  inter- 
ests of  remoter  heirs,  however  small  these  may  be, 
must  be  worth  something.  But  I  believe  it  is  not 
in  that  way  that  tbe  residue  generally  arises.  It 
arises  in  this  way — that  it  is  necessary  after  valuing 
tbe  interest  of  the  heir  in  possession,  and  before 
proceeding  to  estimate  the  interests  of  tbe  heirs 
in  what  remains,  to  consider  the  value  of  the 
contingent  interest  that  might  accrue  to  the 
children  of  the  heir  in  possession,  supposing  that 
he  should  marry  and  leave  issue. 

"Mow  the  value  of  that  contingency  may 
amount  to  a  very  considerable  sum  when  the 
heir  is  a  young  man  and  likely  to  marry,  and  it 
is  evidently  a  sum  in  diminution  of  the  value  of 
the  expectancies  of  the  three  heirs  actually  next 
in  succession.  That  surplus,  whatever  it  may 
amount  to,  is  a  thing  that  inures  to  the  heir 
under  tbe  statutp.  But  in  this  case  the  surplus, 
which  probably  arises  in  the  way  I  have  described 
(but  bow  it  arises  is  immaterial  in  my  view),  wag 
divided  amongst  the  four  persona  concerned,  and 
that  is  said  to  be  a  mistake  which,  when  pointed 
out,  entitles  Mr  Mackintosh  to  repayment.  But 
before  such  a  result  is  reached  two  elements 
have  to  be  considered.  In  the  first  place,  this 
wiis  not  a  valuation  by  a  court  of  law  at  all,  but 
a  valuation  by  agreement  of  parties,  which  was 
intended  to  supersede  the  necessity  of  a  remit 
from  the  Court.  And,  in  the  second  place,  it  is 
to  be  observed  that  the  arrangement  actually 
made  between  Mr  Mackintosh  and  the  expectant 


heirs  contained  a  condition  very  much  in  his 
favour,  viz.,  the  condition  that,  while  the  valua- 
tion was  to  be  made  upon  an  assumed  sale  value 
of  £40,000,  yet  when  the  estate  came  to  be  sold, 
if  less  was  realised,  the  sums  to  be  paid  to  the 
expectant  heirs  were  to  be  reduced  proportionally. 
As  it  turned  out  the  estate  only  produced 
£32,000,  and  apparently  the  real  difference  is 
greater  than  these  figures  indicate,  because  after 
deducting  heritable  debt  I  rather  think  the  net 
estimated  value  of  the  estate  would  be  only 
£28,000,  and  the  net  proceeds  of  sale  would  be 
only  £20,000,  so  that  the  reduction  that  would  be 
made,  and  was  actually  made,  in  virtue  of  agree- 
ment upon  the  snms  prospectively  fixed  by  Mr 
Deuchar,  the  actuary,  was  a  very  material  one, 
and  I  will  even  say  that,  as  far  as  I  can  see  with- 
out making  a  close  calculation,  that  reduction 
must  have  amounted  to  a  larger  sum  than  the 
part  of  the  surplus  that  was  divided  among  the 
three  expectant  heirs. 

"Now,  I  have  observed  that  this  was  not  a 
valuation  by  order  of  the  Uonrt,  but  by  agree- 
ment, and  when  this  concession  is  made  by  the 
expectant  heirs  that  tbey  are  willing  to  be  dealt 
with  on  the  footing  of  the  sum  that  the  estate 
may  realise,  it  is  not  unlikely  that  in  valuing  the 
interests  allowance  may  be  made  for  this  circum- 
stance. If  Mr  Deuchar  valued  the  estate  on  the 
footing  that  it  was  to  be  disentailed  by  consent, 
under  an  agreement  which  none  of  the  parties 
was  obliged  to  sign,  I  am  by  no  means  clear  that 
the  case  of  De  Virte  would  apply,  because  I  think 
that  under  Lord  Butherfnrd's  Act,  when  consents 
could  not  be  compelled  but  were  purchased,  the 
practice  of  actuaries  was  to  divide  tbe  whole 
estate  amongst  the  four  persons  interested  in  the 
proportions  of  their  interests,  and  that  it  appears 
to  me  would  have  been  a  sound  practice  as  be- 
tween parties  any  one  of  whom  could  place  a 
veto  tipon  the  sale  or  disentail.  But  without 
inquiring  too  strictly  into  the  principles  which 
ought  to  regulate  the  valuation  of  life  interests 
in  cases  where  the  matter  is  to  be  regulated  by 
agreement,  it  is  enouph  for  this  case  to  say  that 
the  matter  was  not  dealt  with  on  the  same  footing 
as  if  it  had  been  done  under  a  remit  from  the 
Court,  and  that  there  were  variations  on  tbe 
strict  rights  of  parties  on  both  sides.  I  am  not 
satisfied  that  the  pursuer  has  suffered  any  injury 
from  these  variations,  or  that  tbey  were  thiuga 
done  without  bis  consent.  It  appears  that  he 
was  first  dissatisfied  with  Mr  Deucbar's  report, 
and  then  obtained  a  valuation  from  another 
actuary,  Mr  Wallace,  which  seems  not  to  have 
been  so  favourable  to  him,  and  I  think  that 
when  he  eventually  agreed  to  accept  Mr  Denchar'i 
report  it  must  be  taken  that  the  parties  had 
settled  the  compensation  after  due  consideration, 
and  notwithstanding  the  view  originally  enter- 
tained by  the  pursuer  that  Mr  Deuchar  had  Lot 
given  him  as  much  as  he  bad  a  right  to  expect, 
I  think  that  no  safficiont  reasons  have  been 
shown  for  re-opening  tbe  matter  with  which  I 
am  now  dealing.  Of  course  I  cannot  altogether 
overlook  the  observations  that  have  been  made 
about  the  position  of  Mr  Macdonald,  the  agent 
in  Inverness,  who  authorised  and  cairisd  through 
theA  proceedings.  If  there  were  any  real  and 
substantive  statement  of  Mr  MacdonEild  having 
exceeded  his  powers  for  the  promotion  of  the 
interest  of  creditors  or  other  persons,  that  is  • 
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thing  that  onght  to  be  inqnired  into.  Bat  the 
pnnaer  says  he  left  the  management  of  this 
tianaaotiou  entirely  in  Mr  Macdonald's  hands. 
Mr  Maodonald  had  no  interest  except '  to  pro- 
mote the  pursuer's  peoaniary  concerns  to  the 
best  advantage,  and  I  think  that  an  agreement 
signed  by  an  agent  who  has  fall  powers  cannot 
be  set  aside  upon  the  mere  allegation  that  the 
pnrsaer  was  not  personally  consulted,  and  that 
the  agent  acted  for  him  as  he  oonld  do  him- 
self. 

"  In  this  connection  it  is  instructiTe  to  observe 
that  after  Mr  Hacdonald  had  signed  the  agree- 
ment accepting  the  sum  that  Mr  Denehar  had 
brought  oat  in  his  report,  secniity  had  to  be 
given,  and  the  deeds  of  security  over  the  estate 
were  of  course  signed  by  Mr  Mackintosh  him- 
self. He  had  the  opportunity  of  objecting  to 
the  transaction  and  stating  that  he  never  autho- 
rised it,  and  of  taking  exception  to  the  deeds, 
but  nothing  of  the  kind  was  done,  Tha  deeds 
were  signed  and  acted  upon  without  the  slightest 
objection."  .  .  . 

^he  pursuer  thereafter  pressed  before  the 
Lord  Ordinary  only  one  of  his  contentions  as  to 
land  having  been  included  in  the  calculation 
which  did  not  form  part  of  the  entailed  estate. 

On  15th  November  1888  the  Lord  Ordinary 
(LoBD  KnniBAB  for  Lobd  M'Laben)  found  that 
the  only  remaining  portion  to  which  that  ob- 
jection applied  had  formed  part  of  the  entailed 
estate,  and  assoilzied  the  defenders. 

The  pursuer  reclaimed.  In  the  Inher  House 
he  did  not  insist  in  any  of  the  objections  that 
land  had  been  valued  which  did  not  form  part  of 
the  entailed  estate. 

Argued  for  the  pursuer — Mr  Deuchar  in  pre- 
paring his  report  had  proceeded  upon  a  wrong 
principle  in  allocating  the  surplus  as  he  did.  It 
was  decided  that  all  the  next  heirs  of  entail  were 
entitled  to  was  the  value  of  their  expectancies ; 
whatever  was  the  value  of  the  estate  over  that 
went  to  the  former  heir  in  possession  as  the  fee- 
simple  proprietor  of  the  disentailed  estate — lie 
Virie  V.  WiUon,  December  19,  1877,  5  B.  328. 
In  this  case  the  actuary  had  given  part  of  the 
surplus  to  the  next  heirs.  He  was  led  into  that 
error  by  the  statements  made  to  him  by  the 
agents  in  the  petition  proceedings,  wh^ad  led 
him  to  understand  that  the  consents  of  the  next 
heirs  mast  be  valued  as  if  they  could  have 
refused  to  give  them,  but  under  the  Entail  Acts 
the  petitioner  could  have  dispensed  with  their 
consents.  The  agents  acted  for  the  petitioner 
and  for  the  next  heirs  ;  they  had  favoured  the 
latter  at  the  expense  of  the  former.  The  ground 
of  the  Lord  Ordinary's  judgment  was  the  agree- 
ment said-  to  have  been  signed  on  behaU  of  the 
parties ;  in  the  first  place,  nobody  had  acted  upon 
It,  and  secondly,  the  pursuer  was  not  bound  by 
it  OS  he  had  had  no  independent  legal  advice,  and 
from  his  intemperate  habits  and  state  of  health 
was  not  able  to  look  after  bis  own  interests.  If 
the  pursuer  signed  the  agreement,  or  consented 
to  its  being  signed  on  his  behalf  under  the 
erroneous  idea  that  he  was  bound  to  give  the 
defenders  the  extra  payments  stated  in  the 
actuary's  report,  he  was  entitled  to  get  back  the 
over-payments  so  made,  because  an  error  in  law 
of  this  kind  vitiated  a  deed.  There  was  no  case 
made  by  the  pursuer  that  the  defenders  were 


aware  they  were  receiving  a  larger  sum  than 
their  due,  but  that  was  not  necessary  if  it  was 
shown  there  was  mutual  enoi—Baird'i  Tnuiees 
V.  Baird  <£  Company,  July  10,  1877,  4  R.  10O5  ; 
U'Laurin  v.  Stafford,  December  17,  1878,  3  R. 
265. 

The  defenders  argued — ^Although  -the  consents 
of  the  next  heirs  could  have  been  valued  by  order 
of  the  Court,  that  was  not  done  here,  as  the 
parties  entered  into  an  agreement  as  to  the  way 
in  which  they  were  to  be  valued.  Mr  Deuchar 
took  the  usual  way  of  deaUng  with  those  matters. 
The  way  in  which  the  actuary  -  dealt  with  this 
surplus  was  the  way  approved  of  in  D« 
VirU's  case,  supra  eit.  (Lord  Shand's  opinion, 
336).  The  word  "surplus"  was  not  the  proper 
word  to  be  used  here;  it  was  really  the  final 
calculation  of  the  actuary  as  to  the  next  heirs' 
expectancies.  After  the  actuary  had  reported  all 
the  parties  agreed  to  take  his  report  as  correct, 
and  their  actings  showed  that  the  heirs  consented 
to  forego  payment  in  cash,  and  took  a  bond  and 
disposition  in  security  for  the  value  of  the  shares. 
In  the  circumstances  they  actually  lost  money, 
because  Mr  Mackintosh  became  bankrupt,  and  the 
estate  had  to  be  sold  at  an  unfavourable  time,  with 
the  result  that  only  £32,000  was  obtained  for  it, 
and  the  heirs  got  actually  less  than  Mr  Deuchar's 
report  gave  them,  leaving  out  of  account  the 
way  in  which  the  actuary  had  dealt  with  the 
surplus.  The  agents  had  no  doubt  acted  for 
both  parties  in  the  proceedings  for  the  disentail, 
but,  as  the  correspondence  showed,  the  petitioner 
had  had  independent  advice.  The  whole  matter 
had  been  arranged  and  finished,  and  could  not 
now  be  gone  back  upon  ;  there  was  no  question 
raised  of  fraud  on  the  part  of  the  defenders. 

At  advising — 

LoBD  j0aTios-Ci<KBK — Mr  Mackintosh,  the  heir 
of  entail  of  the  estate  of  Parr,  became  embarrassed 
in  his  circumstances  some  years  ago,  and  executed 
a  trust-disposition  in  favour  of  his  creditors  in 
1881.  The  opinion  was  then  formed  that  it 
would  be  a  good  thing  to  have  the  estate  dis- 
entailed, in  order  to  do  which  he  would  have  to 
buy  out  those  heirs  who  under  the  Entail  Acts 
were  entitled  to  have  tbeir  interests  considered. 
The  arrangements  for  the  disentail  were  carried 
out  in  an  entirely  friendly  spirit,  and  all  parties 
concurred  in  taking  Mr  Deuchar  as  their  actuary. 
After  the  interests  of  the  heir  in  possession  and 
the  next  three  heirs  in  succession  had  been 
valued  it  was  foun^  tbat  the  value  of  the  estate, 
which  was  estimated  at  £40,000,  had  not  been 
exhausted,  but  that  a  sum  of  £4600  was  left 
over.  Mr  Deuchar  in  his  report  stated  that  this 
sum  feU  to  be  rateably  apportioned  among  the 
persons  having  an  interest  in  the  estate,  and  he 
accordingly  added  a  sum  of  £1760  to  the  value 
of  the  interests  of  the  three  next  heirs.  Then, 
further  inquiry  was  desired  and  a  report  wag  got 
from  Mr  Wallace,  but  ultimately  all  parties 
agreed  to  accept  Mr  Deuchar's  report  as  Uie  one 
to  govern  the  matter. 

Two  questions  are  now  raised — First,  was  the 
principle  upon  which  Mr  Deuchar  proceeded  in 
allocating  this  surplus  of  £4500  an  erroneous 
one,  and  did  the  heirs  get  money  which  they 
should  not  have  got?  and,  secondly,  the  pursuer 
says  that  he  was  not  properly  represented  in  the 
transaction,  as  the  same  agent  acted  for  him  in 
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carrying  oat  the  duientail,  and  for  the  next  heirs. 

As  regards  the  first  of  these  qnestions,  whether 
the  accountant  was  right  or  not  in  his  way  of 
dealing  with  the  snrpliig,  I  shonld  be  inoliued  to 
hold  that  bis  opinion  was  erroneons.  I  shonld 
think  that  after  the  calculation  of  the  interests  of 
the  next  heirs  in  the  estate,  including  the  clause 
of  their  children  succeeding,  and  any  other  rights 
incident  to  their  position,  if  there  was  a  stirplus 
upon  the  estimated  value  of  the  estate,  that  that 
went  to  the  heir  in  possession  as  fee-simple 
proprietor  of  the  estate.  If  the  fact  that  Mr 
Deuchar  had  taken  an  erroneous  view  in  bis 
dealing  with  this  surplus  had  been  sufBcient  for 
the  decision  of  the  case  we  must  have  found  for 
the  pursuer.  But  I  think  the  case  cannot  be 
decided  on  that  view  alone. 

Another  objection  is  that  the  pursuer  was  not 
properly  represented  in  the  negotiations  which 
resiilted  in  the  disentail.  These  negotiations  took 
place  seven  years  ago,  and  even  upon  that  ground 
I  would  not  be  inclined  to  listen  to  the  objection, 
but  I  think  that  it  is  most  effectually  disposed  by 
the  documentary  evidence  before  us.  I  think 
that  evidence  shows  that  Mr  Macdonald  of  ' 
Inverness  did  look  after  the  pursuer's  interest, 
and  that  although  Messrs  Macrae,  Flett,  &,  Bennie 
did  act  for  both  parties,  they  did  so  only  in  the 
sense  of  seeing  that  matters  of  ordinary  form  were 
properly  carried  through,  and  as  general  ad- 
visers, bat  that  Mr  Macdonald  did  advise  Mr 
Mackintosh  is  quite  settled.  It  is  stated  by  Mr 
Deuchar  in  his  letter  of  22nd  March  1888— "I 
have  some  recollection  of  a  meeting  taking  place 
after  the  issue  of  the  report  (and  after  the 
parties  had  got  another  report  from  Mr  Wallace), 
when  a  gentleman  from  Inverness,  Mr  Allan  of 
Ifiglis  &  Allan,  W.S.,  and  a  member  of  Macrae, 
Flett,  &  Bennie's  firm  (whether  Mr  Flett  or  Mr 
Bennie  I  cannot  say)  were  all  present.  It  took 
place  at  my  office,  and  the  report  was  discussed, 
but  I  have  no  notes  of  what  passed;  and  I 
think  the  gentleman  from  Inverness  was  Mr 
Macdonald."  I  think  that  we  not  only  have  it 
shown  thus,  but  also  in  the  pursuer's  own  letter 
of  27th  June  1883,  in  which  he  writes  to 
the  agents — "Dear  Sirs, — ^Upon  the  invitation 
of  my  agent  Mr  Andrew  Macdonald,  solicitor, 
Inverness,  I  have  come  here  and  considered  the 
terms  of  your  letter  of  the  23rd  inst.  to  him." 
In  that  letter  he  distinctly  states  that  he  has 
been  in  communication  with  his  solicitor  in  re- 
gEird  to  the  conditions  of  the  disentail.  Accord- 
ingly these  proceedings  were  incorporated  in  the 
petition  for  disentail ;  a  remit  was  made  by  the 
Lord  Ordinary  to  a  man  of  business,  and  he 
reported  that  everything  was  in  order,  and 
authority  was  granted  to  the  disentail. 

There  appears  to  be  nothing  in  this  case  out 
of  the  usual  course  of  events,  but  the  subsequent 
proceedings  show  that  this  matter  was  dealt  with 
as  one  of  arrangement,  because  Mr  Mackintosh 
could  have  forced  these  next  heirs  to  take  what 
was  found  to  be  their  interest  in  the  estate,  and 
he  would  then  be  free.  They,  on  the  other  hand, 
ooald  have  prevented  any  disentail  taking  place 
nntil  they  had  been  paid  the  money  so  found  due 
to  them.  But  the  parties  very  properly  made 
a  different  arrangement.  The  defenders  did  not 
insist  upon  being  paid  their  shares  at  once  as  in 
the  estimated  value  of  the  estate,  but  agreed  that 
if  the  estate  when  sold  shoald  realise  a  less  sum 


than  the  estimated  ammount,  then  their  shares 
were  to  suffer  a  corresponding  diminution. 

That  was  in  fact  what  took  place,  for  Mr 
Mackintosh's  difficulties  increased,  bis  estate 
was  sequestrated,  and  a  trustee  appointed.  Now, 
the  trustee,  whom  we  must  hold  to  have  acted  for 
everybody's  interest,  the  bankrupt's  as  well  as  the 
creditors,  carried  out  what  had  been  done  pre- 
viously. He  bad  power  to  get  legal  advice  as  to 
the  proper  mode  of  proceeding,  and  no  doubt  he 
did  so,  if  he  found  it  necessary,  and  he  so 
adjusted  matters  that  what  took  place  was  this — 
The  estate  was  sold  for  £82,000,  and  the  de- 
fenders in  good  faith  and  in  fulfilment  of  their 
agreement  took  from  the  trustee  as  their  shares  in 
the  estate  a  less  sum  than  they  bad  been  found 
entitled  to  in  Mr  Deuchar's  report  In  point  of 
fact  they  each  received  a  less  sum  than  Mr 
Deuchar  had  brought  out  in  his  original  calcula- 
tions without  considering  their  share  in  the 
surplus  at  all.  Now,  the  trastee  in  1884  plainly 
indicated  his  opinion  that  the  allocation  of  the 
sums  due  to  the  different  persons  interested 
had  been  come  to  by  a  special  arrangement,  and 
conducted  by  Mr  Deuchar  in  the  interest  of  all 
parties.  On  17tb  July  1884  be  writes  to  Mr 
Deuchar — "Your  calculations  were  made  on  the 
basis  of  the  estate  of  Farr  being  worth  £40,000, 
but  by  agreement  .of  parties  the  results  brought 
out  were  liable  to  modification  should  the  estate 
fetch  a  less  price  when  sold."  Then  he  asks  him 
to  modify  the  shares  of  the  three  next  heirs  in 
accordance  with  the  sum  actually  received  for 
the  estate.  The  three  heirs  who  by  agreement 
bound  themselves  to  accept  of  the  sums  brought 
out  upon  an  amended  calculation  got  these,  and 
got  nothing  more. 

That  is  enough  to  settle  this  case,  because  if 
we  are  to  put  aside  the  agreement,  and  decide 
the  case  upon  the  strict  rights  of  parties,  then 
the  defenders  would  be  entitled  to  take  up  the 
position  that  in  deciding  as  to  their  shares  the 
estate  had  been  valued  at  £40,000,  and  that  they 
had  received  no  more  than  had  been  given  to 
them  upon  that  assumption.  All  this  took  place 
a  long  time  ago,  and  although  I  do  not  say  that 
that  would  absolutely  bar  the  pursuer  from  sno- 
ceeding,  I  think  the  lapse  of  time  is  of  soma 
importance ;  but  in  this  case  it  is  plain  that  the 
parties  came  to  a  friendly  arrangement,  and  I  do 
not  think  we  can  disturb  it. 

LoBD  Yoima — I  am  of  the  same  opinion,  and 
i  after  what  consideration  I  have  been  able  to  give 
to  the  case,  I  confess  I  come  to  that  condnsioa 
without  any  difficulty.  I  am  clearly  of  opinion 
that  the  action  is  irrelevant,  but  I  may  say  that  I 
am  as  clearly  of  opinion  that  it  is  incompetent. 

The  action  relates  to  certain  incidents  which 
took  place  in  a  judicial  proceeding  before  this 
Court  before  a  Lord  Ordinary  some  years  ago, 
with  a  view  to  the  disentail  of  the  then  entailed 
estate  of  Farr  in  Aberdeenshire  under  the  pro- 
visions of  the  Entail  Statutes.  One  incident 
was  that  certain  persons  who  had  an  interest  in 
the  estate  as  being  the  three  next  heirs  had  to  be 
settled  with  before  the  petition  could  be  pro- 
ceeded with.  That  operation  could  be  done  in 
two  ways,  either  by  a  judicial  remit  to  an  aoooun- 
tant  to  value  their  interest,  or  it  could  be  done 
outside  the  Court  altogether  by  arrangement 
between  the  parties.      In  this  case  the  parties 
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arranged  what  shoald  be  the  price  taken  by  the 
tbiee  heirs  next  entitled  to  eacoeed  under  the 
deed  of  entail  for  giving  their  consent  to  the 
disentail,  and  they  therefore  gave  their  consents 
upon  terms  which  were  satisfactory  to  them  and 
to  the  heir  of  entail  in  possession  of  ,the  estate. 
That  was  reported  to  the  Court,  and  the  Conrt 
after  making  a  remit  to  a  man  of  business 
approved  of  that  proceeding,  as  well  as  of  the 
rest  of  the  proceedings,  and  disentailed  the 
estate. 

In  my  opinion  it  is  incompetent  to  bring  an 
action  in  which  we  are  asked  to  say  that  there 
was  an  error  in  making  an  arrangement  which 
was  reported  to  the  Court,  and  upon  which  the 
Conrt  proceeded.  Suppose  there  had  been  a 
judicial  remit  to  Mr  Deuchar  to  ascertain  the 
value  of  the  expectancies  of  the  next  three  heirs, 
the  parties  not  having  agreed  what  these  should 
be,  suppose  that  Mr  Deuchar  had  reported  in  the 
very  same  terms  we  have  here,  and  that  the 
Conrt  had  approved  of  his  report,  and  had  after- 
wards disentailed  the  estate  npon  the  conditions 
stated  in  his  report,  it  is  clear  that  it  would  be 
incompetent  for  us  to  go  back  upon  the  proceed- 
ing. The  matter  had  been  adjudged  of  by  the 
Court,  and  was  at  an  end.  The  matter  was 
arranged  in  a  different  manner,  but  I  think  that 
that  makes  it  all  the  dearer  if  the  only  allegation 
of  error  that  can  be  brought  forward  against  the 
report  was  that  of  mismanagement  of  his  affairs 
by  one  who  was  »ui  jurit.  I  disregard  all  that 
was  said  by  the  pursuer's  counsel  about  his 
intemperate  habits  and  weakness  of  mind ;  he 
managed  his  own  affairs,  and  was  tui  jurit. 

There  is  nothing  ambiguous  in  Mr  Deuchar'g 
report.  He  proceeded  in  a  manner  which  I  con- 
fess I  do  not  think  the  best  manner  of  proceeding 
in  a  case  like  the  present,  for  he  valued  not 
only  the  interest  of  the  three  next  heirs  in  the 
entail,  but  also  the  value  of  the  interest  of  the 
heir  in  possession,  that  was  his  chance  of  con- 
tinuing to  live  on.  After  doing  that,  the  value  of 
the  estate  was  not  exhausted ;  there  was  a  surplus, 
and  with  regard  to  that  he  says,  "In  the  circum- 
stances I  consider  it  fair  that  the  distribution  of 
this  sum  should  be  made  proportionally  to  the 
several  interests  of  the  parties  as  valued  above. " 
Did  the  parties  consider  that  a  fair  arrangement  ? 
If  the  pursuer  did  not  think  so,  then  his  proper 
coarse  was  to  ask  Mr  Deuchar  what  circumstances 
in  the  case  made  him  think  it  a  fair  arrangement. 
The  parties  were  satisfied  with  that  arrangement, 
and  they  made  a  minute  expressing  their  satis- 
faction, and  do  not  even  ask  Mr  Deuchar  to 
write  out  his  report ;  they  are  satisfied  with  the 
draft  report. 

Is  there  one  word  in  all  these  proceedings  to 
oblige  ns  to  reduce  the  whole  proceedings  in 
this  entail  petition,  or  to  call  upon  the  defenders 
to  repay  the  sum  they  received  as  having  been 
erroneously  paid  to  them.  I  am  clearly  of  opi- 
nion there  is  no  reason  for  such  a  course. 

We  are  not  called  npon  here  to  decide  whether 
the  question  that  came  before  the  Court  in  the 
oaae  of  D«  VirU  was  rightly  or  wrongly  decided, 
bnt  I  have  no  hesitation  in  saying  that  I  think  it 
was  rightly  decided.  The  three  next  heirs  of 
entail  are  not  entitled  to  more  than  the  value  of 
their  expectancies  as  ascertained  ;  they  have  no 
claim  to  anything  more,  and  the  heir  in  posses- 
sion is  not  only  entitled  to  his  interest,  bnt  to 


everything  that  remains  after  the  heirs  have  been 
paid  off.  Bnt  I  can  imagine  that  after  seeing 
this  report  of  Mr  Deuchar,  and  the  statement 
that  the  parties  were  satisfied  with  it,  the  Court 
would  hot  have  inquired  any  further. 

But  there  is  an  unusual  multiplication  of  cir- 
cumstances against  this  application.  The  heir 
who  had  executed  the  disentail  became  bankrupt 
shortly  afterwards,  a  trustee  was  appointed  upon 
his  estate,  and  the  next  heirs  had  to  be  paid  their 
shares  by  this  trustee.  He  considered  the  matter, 
and  did  pay  them.  They  had  agreed  that  instead 
of  being  paid  their  shares  in  cash  at  once' that 
they  would  take  a  bond  and  disposition  in  secu- 
rity over  the  estate  of  Farr  instead.  Well,  it  was 
the  business  of  the  trustee  to  pay  the  debt  over 
the  estate  or  not  as  he  thought  the  claim  just  or 
not,  so  that  if  we  were  to  disturb  the  present 
arrangement  we  should  have  to  go  back  not  only 
upon  the  proceedings  in  the  petition  for  dis- 
entail, but  also  upon  the  sequestration  proceed- 
ings. The  matter  has  been  conclusively  settled, 
and  I  think  there  is  no  ground  for  holding  that 
the  defenders  got  paid  more  than  they  were 
entitled  to. 

LoBD  Lee — My  view  is  a  short  and  simple 
one.  I  hold  that  the  action  is  irrelevant,  because 
it  is  In  my  opinion  an  attempt  to  attack  in  an 
ineompetent  manner  the  proceedings  in  the  for- 
mer petition  of  disentail. 

The  pursuers  attempt  is  to  see  if  he  can  make 
out  a  sort  of  eondiciio  indebiti,  founding  upon  De 
Virte'i  case  and  Mr  Deuchar'g  report.  I  have  no 
doubt  whatever  that  the  decision  in  De  Virte't 
case  was  a  right  decision.  Bnt  the  proceedings 
were  not  carried  out  in  this  case  in  the  same  way 
as  in  De  Virte't  case.  The  disentail  there  pro- 
ceeded upon  consents,  and  not  under  the  provi- 
sions of  section  6  of  the  Act  of  1875,  by  which 
the  Court  might  dispense  with  the  consents  of 
the  next  heirs  if  they  would  'not  give  them. 
Nothing  of  the  sort  took  place  here  ;  what  was 
done  was  a  transaction  by  which  the  requisite 
consents  were  given  by  arrangement.  I  cannot 
find  anything  wrong  in  the  wording  of  the 
agent's  letter  to  Mr  Deuchar  that  consents  were 
required.  Consents  were  required  if  they  were 
not  forced.  I  agree  with  the  Lord  Ordinary  that 
we  cannot  now  go  back  npon  the  proceedings. 

The  Conrt  adhered. 

Counsel  for  the  Pursuer  —  Kennedy  —  Orr. 
Agent— J.  D.  Macaulay,  S.S.C. 

Counsel  for  the  Defenders  —  Macfarlane, 
Agents — Macrae,  Flett,  &  Benuie,  W.S. 
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Friday,  March  15. 
SECOND    DIVISION. 

HENDERSON    V.    CARBON    COMPANY. 

BARRI8CELL  V.  CARRON  COMPANY. 

Reparation— Matter  and  Servant— Negligence— 
Unsafe  State  of  Matter's  Plant. 

A  workman  was  fatally  injured  while  en- 
gaged  in  putting  coal  in  a  furnace.      The 
furnace  was  at  the  time,  in  the  knowledge  of 
the  employer,  liable  to  Bend  up  rushes  of  flame 
owing  to  the  caking  or  "  scaffolding"  of  the 
fuel  and  ironstone,  and  it  bad  been  in  that 
condition  for  about   nine  months,  during 
which  attempts,  known  by  the  employers 
to  hare  been  ineffectual,  had   been   made 
to    remove    ^he    cause    of    accident.      It 
wonld  hare  been  possible  to  remove  it  by 
a  method  which  would  have  been  somewhat 
expensive,  and   which,    after  the   accident, 
was  resorted  to  with  success.      Held  that 
the    employer    was    responsible    for     the 
accident. 
On  10th  November  1887  Alexander  Henderson,  a 
labourer  in  the  employment  of  the  Carron  Iron 
Company  at  Oarron,  was  severly  injured  while 
putting  a  barrow  load  of  coal  and  ironstone  into 
No.   9  furnace  there,  by  an  explosion  resulting 
in  a  msh  of  flame  through  the  door  near  the  top  of 
the  fnrnaee  which  he  hEkd  opened  for  the  purpose 
of  pouring  in  the  coal  and  ironstone.     Henderson 
was-BO  much  injured  that  he  died  on  the  following 
day. 

On  Slst  December  1887  John  Barrisoell,  also 
a  labourer  there,  was  severely  burned  from  the 
game  cause  at  the  same  furnace. 

An  action  was  subsequently  raised  by  William 
Henderson,  the'father  of  Henderson,  against  the 
Oarron  Company  for  damages  for  his  death.  An 
action  was  also  raised  by  Barriscell  for  damages 
for  the  injuries  he  sustained. 

The  pursuers  averred  that  the  accidents  were 
caused  by  the  negligence  of  the  defenders. 

The  facts  proved  were  as  follow — The  cause  of 
the  explosion  in  each  case  was  that  the  fuel  and 
ironstone  in  the  furnace  had  "  scaffolded" — that  is, 
part  of  it  had  adhered  to  the  brickwork  on  the 
sides  of  the  furnace,  and  there  had  thus  been 
formed  masses  of  overhanging  material  within 
the  furnace  which  was  burned  away,  more  or  less, 
below,  but  remained  caked  above.  At  intervals 
when  such  a  condition  of  the  furnace  occurs 
pieces  of  the  overhanging  material  falls  into  the 
burning  part,  and  the  result  is  a  rush  of  flame, 
which  may  pass  out  by  the  safety-valves,  or  if 
the  door  be  open  in  the  oonrse  of  the  work,  will 
more  probably  pass  out  by  it.  "  Scaffolding  "  is 
a  troublesome  state  of  the  furnace  difficult  to 
onre,  and  deleterious  to  the  quality  of  iron  pro- 
duced. The  furnace  at  wbich  the  accidents 
happened,  No.  9,  was  like  the  other  furnaces  at 
Carron,  a  close-top  furnace  of  a  well-known 
kind.  It  was  charged  by  a  door  being  opened 
near  the  top,  and  the  barrow  load  of  material 
being  throw  in  upon  the  burning  mass  in  the 
furnace.  In  this  respect  it  was  unlike  the  de- 
fenders' other  furnaces  near  it,  which  were 
charged  by  the  material  being  placed  upon  a 


"bell"  or  platform  of  the  shape  of  an  inverted 
bell  which  was  lowered  by  machinery  into  the 
furnace,  and  then  raised  again,  the  labourer  being 
meantime  behind  a  screen.  In  the  bell  fomaee 
accordingly  the  labourer  is  not  exposed  to  the  same 
danger  from  the  rush  of  flame  in  the  event  of  a 
slip  as  in  the  furnace  in  question,  in  which  the 
labourer  has  to  stand  close  to  the  open  door  and 
without  a  screen,  it  being  impossible  as  the 
defenders  maintained  to  provide  a  screen  for  it 
The  bell  furnace,  however,  according  to  the 
defenders'  evidence,  is  liable  at  times  to  explosions 
more  serious  than  those  which  were  likely  to  occur 
at  No.  9  furnace.  It  was  proved  that  explosions 
bad  occurred  at  bell  furnaces,  but  there  was  no 
proof  of  injury  to  workmen  from  these  explosions. 

The  '''scaffolding"  at  the  furnace  in  question  had 
lasted  for  a  considerable  time.  It  was  proved 
that  it  had  taken  place  for  several  weeks  prior  to 
the  coming  to  the  works  on  1st  May  1887  of  a 
new  manager,  Mr  Love,  that  it  had  then  continued 
for  several  weeks  more  before  he  was  satisfied  from 
observation  of  the  furnace  that  it  was  taking  place. 
It  was  also  proved  that  on  becoming  aware  of  it 
he  had  adopted  measures  by  blowing  the  furnace 
down  somewhat  on  at  least  three  occasions 
before  the  injuries  to  Henderson  occurred.  The 
means  be  had  taken  were  in  themselves,  according 
to  the  evidence  of  men  of  skill,  proper  and 
ordinary  means.  After  the  accident  to  Barris- 
cell the  furnace  was  blown  out  and  cleared  and 
again  kindled.  The  scaffolding  in  question  was 
proved  to  be  a  very  bad  cose  in  point  of  degree 
as  well  OB  in  the  length  of  time  it  lasted,  and  the 
pursuers  sought  to  show  that  the  proper  course 
in  the  circumstances  was  to  blow  out  the  furnace 
altogether  and  rekindle  it  after  clearing  it  out. 
The  defenders  led  evidence  to  show  that  to  blow 
out  the  furnace  and  rekindle  it  wonld  have 
caused  great  expense,  and  was  not  a  usual  oourse, 
though  their  witnesses  admitted  it  to  be  the 
final  remedy  after  all  others  had  failed. 

The  contentions  of  the  parties  and  the  nature 
of  proof  led  so  far  as  not  above  detailed  are  fully 
given  infra  in  the  note  of  the  Sheriff-Substitute 
(Ebbkime  Mcsbat). 

The  Sheriff-Substitute  pronounced  this  inter- 
locutor in  Henderson's  case  : — "  Finds  (1)  that 
the  defenders  the  Carron  Company  have  a 
close-top  blast-f  umaoe,  No.  9,  charged  by  doors 
from  above,  which  was  started  in  the  spring 
of  1887:  Finds  (2)  that  a  new  manager,  Love, 
being  appointed  in  April,  found  the  fomaee 
not  working  satisfactorily,  as  '  scaffolds '  or 
adhesions  of  material  took  place  in  it,  whicb 
caused  'slips,'  and  deteriorated  the  quality  of 
iron  made:  Finds  (3)  that  he  had  made 
several  attempts  to  remedy  the  evil  by  blow- 
ing down  the  furnace  partially,  and  directing 
the  blast  to  the  root  of  the  'scaffold,'  and  on 
each  occasion  improved  the  working  of  the  fur- 
nace, bnt  his  successes  were  only  partial  and 
temporary :  Finds  (4)  that  scaffolding,  and  its 
consequence — slipping — are  evils  of  which  the 
true  cause  and  the  complete  remedy  are  not  yet 
known :  Finds  (5)  that  on  10th  October  1887 
Alexander  Henderson,  a  yotmg  man,  son  of  pur- 
suer, earning  about  28s.  a-week,  who  had  worked 
on  the  top  of  No.  9  for  about  eight  or  ten  weeks, 
but  had  been  away  from  it  for  a  month,  woa 
again  sent  there  to  open  the  fnrnaee  doois  for 
men  who  were  putting  in  the  charges:  Finds  (6; 
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that  when  he  bad  opened  one  of  the  doors,  a  slip 
look  place  in  the  f  ninace,  oaosing  an  upmsb  of 
flame  and  gas,  by  which  he  was  bnmt  severely, 
in  oonseqaenoe  of  which  he  died :  Finds  (7)  that 
hia  father,  the  pursner,  has  raised  the  present 
action  of  damages  :  Finds,  on  the  whole  case  in 
law,  that  pnrsner  has  failed  to  prove  that  the 
death  of  his  son  was  occasioned  by  any  fanlt  on 
the  part  of  defenders,  or  those  for  whom  they 
are  responsible :  Therefore  assoilzies  the  defen- 
ders from  the  oonclasions  of  the  action,  &o. 

"Note. — Some  years  ago  blast-furnaces  for 
the  prodnotion  of  pig-iron  were  made  with  open 
tops.  The  gases  escaped,  rushing  away  with  the 
flames  into  the  atmosphere.  Of  late  years  close- 
topped  furnaces  have  been  devised,  by  which  the 
gases,  instead  of  being  allowed  to  escape,  have 
been  tamed  down  and  utilised.  This  is  a  great 
gain  both  for  the  furnace  owners  and  for  the 
public,  the  emission  of  noxious  gases  being  thus 
minimised.  The  gain  has  not,  however,  been 
nnaccompanied  with  a  certain  loss.  In  blast- 
furnaces there  exists  more  or  less  a  tendency  in 
the  material  when  partly  fused  to  adhere  to  the 
brick-work  forming  the  inside  of  the  furnace. 
This  is  termed  '  scaffolding, '  probably  in  conse- 
quence of  the  similarity  of  the  adhering  masses 
to  scaffolds  against  a  wall.  Sometimes  it  is  called 
'ringing,'  when  the  material  adheres  in  a  ring 
all  ronhd,  which  it  does  principally  in  the  lower 
parts  or  '  boshes'  of  the  fnmaoe,  which  resemble 
an  inverted  cone.  When  once  a  scaffold  gets 
rooted  in  this  manner,  the  material  piled  in  from 
above  clings  to  and  increases  it,  and  the  ore  gets 
aneqaally  fused — the  lower  parts  in  the  centre 
nearest  the  blast  being  more  easily  melted,  and 
coming  away,  leaving  gaps  under  an  arch  of 
material  like  those  caused  by  water  in  winter 
under  a  bank  of  snow.  From  time  to  time,  as 
the  snperincnmbent  mass  of  material  gets  too 
heavy,  portions  of  the  scaffold  or  bridge  thus 
made  break  away  and  fall  down  into  the  fiery 
gnlf  below.  These  are  called  'slips,'  and  are 
naturally  accompanied  by  a  great  upward  rash 
of  Are  and  gas.  Scaffolding  may  take  place  in  a 
furnace  whether  almost  new  or  growing  defective 
through  old  age.  Science  has  not  yet  discovered 
the  cause  of  it ;  it  is  probably  the  result  of  a 
combination  of  chemical  and  mechanical  causes. 
Its  effect  is  a  deterioration  in  the  quality  of  iron 
produced ;  instead  of  No.  1  there  may  only  come 
out  No.  S  or  No.  4  in  consequence  of  the  im- 
perfect and  irregular  fusion.  Now,  although 
scaffolding  and  slips  were  not  unknown  even 
with  the  old  open-topped  furnaces,  they  have 
become  more  prevalent  with  the  close-topped 
furnaces,  and  while  science  has  not  yet  dis- 
covered their  cause,  neither  has  it  discovered  a 
satisfactory  remedy  for  them.  The  usual  method 
adopted  to  get  rid  of  scaffolding  has  been  to  blow 
down  the  furnaces  as  far  as  possible,  and  then 
by  directing  the  blast  on  what  is  supposed  to  be 
the  root  of  the  scaffold,  to  melt  it  away  and  thus 
get  rid  of  it  This  succeeds  generally  if  the 
scaffolding  has  been  of  short  duration,  and  even 
sometimes  if  it  has  been  of  long  duration,  though 
apparently  the  longer  the  scaffolding  has  existed 
the  more  uncertain  is  the  success  of  this  remedy. 
Stillt  even  if  a  permanent  cure  is  not  thus 
effected,  the  furnace  is  often  thus  put  into  good 
working  order  for  a  time,  though  it  may  relapse 
into  its  bad  habits.    Failing  this  remedy,  the  only 


other  is  the  complete  blowing  out  of  the  furnace 
and  allowing  it  to  cool,  in  £e  course  of  which 
most  of  the  scaffolding  comes  away,  and  what 
remains  can  be  then  tt&en  away.  But  this  pro- 
cess is  very  rarely  resorted  to  for  several  reasons. 
In  the  first  place  it  is  very  expensive ;  much 
material  is  wasted,  much  time  is  wasted,  much 
labour  is  wasted ;  several  hundred  pounds  may 
thus  be  expended,  and  after  all,  though  the 
particular  scaffolding  then  in  existence  may  thus 
be  removed,  this  by  no  means  ensures  that  when 
the  furnace  is  started  again  the  scaffolding  may 
not  begin  afresh  and  run  a  new  course.  For 
scaffolding,  as  has  been  mentioned,  may  com- 
mence in  a  newly-started  furnace,  and  as  its  cause 
is  not  known,  it  is  almost  impossible  to  prevent 
it  by  antecedent  action.  So  an  entire  blowing 
out  is  a  very  exceptional  matter,  and  a  furnace 
owner  cannot  be  bound  to  have  resort  to  it  except 
in  very  exceptional  cases  indeed. 

"In  the  present  case  the  scaffolding  bad  com- 
menced very  shortly  after  the  furnace  had  been 
started,  before  the  witness  Love  entered  on  the 
management.  Ijove  made  three  or  four  different 
attempts  to  get  rid  of  the  scaffolding  in  the  usual 
way  by  blowing  down  the  furnace  as  far  as  possible. 
On  each  occasion  he  improved  the  working  of  the 
furnace,  so  that  for  a  time  it  drove  all  right,  but 
it  always  relapsed  into  its  bad  ways;  his  last 
attempt  was  made  after  the  accident  to  Hender- 
son, and  before  that  to  Barrisoell.  After  that  to 
Barriscell,  despairing  of  success  in  the  usual  way, 
he  blew  out  the  furnace  entirely  at  the  end  of 
December,  got  rid  of  the  scaffolding,  and  started 
the  furnace  anew  on  the  7tb  February,  since 
which,  as  yet,  it  appears  to  have  been  '  driving' 
satisfactorily.  Only  a  month  and  a-half,  how- 
ever, have  yet  elapsed. 

"The  accidents  to  Henderson  and  Barrisoell 
happened  in  much  the  same  way.  Henderson  on 
10th  November,  and  Barriscell  on  31st  December, 
were  engaged  in  the  operation  of  aiding  at  the 
charging  of  the  furnace  No.  9,  a  close-topped 
furnace,  by  opening  the  charging  doors.  A  door 
had  been  opened  to  charge,  a  slip  happened  at 
the  moment,  a  gush  of  flame  and  gas  rushed  out. 
Henderson  was  so  severely  burned  that  he  died. 
Barriscell  was  more  lightly  injured,  but  was  off 
work  for  some  time. 

"In  the  first  action  Henderson's  father  sues 
for  damages  for  the  loss  of  his  son ;  in  the  second 
Barriscell  sues  for  the  damages  to  himself. 

"The  pursuers'  main  contention  is  that  the 
defenders  were  in  fault  in  not  adopting  sooner 
the  remedy  of  blowing  out  the  furnaces  entirely. 
On  the  whole,  the  Sheriff-Substitute  is  unable  to 
agree  with  this  contention.  It  was  a  matter  of 
opinion  which  remedy  was  the  better  to  adopt ; 
and  the  Sheriff-Substitute  does  not  think  that 
defenders  were  in  fanlt  in  not  adopting  sooner 
the  very  exceptional  and  nnnanal  course  of  blow- 
ing the  furnace  out,  which,  it  must  be  remem- 
bered, would  by  no  means  necessarily  ensure  the 
future  efficiency  of  the  furnace. 

"Another  ground  stated  on  record  is,  that  the 
defenders  were  in  fault  in  the  way  they  charged 
their  furnaces,  putting  in  too  much  metal  in 
comparison  with  coal,  and  thus  causing  scaffold- 
ing.    This  is  abundantly  disproved. 

' '  A  third  ground  of  liability  is,  that  whereas  on 
gome  of  the  blast-furnaces  there  is  a  shelter  for  the 
men,  there  was  none  on  No.  9.     This  arises  from 
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the  nature  of  the  famaoes.  Some  of  the  dose- 
topped  farnacesaTeon  the  bellgystam.  In  furuaoes 
on  this  syBtem  there  is  inside  the  furnace  a '  bell  'or 
inverted  funnel,  vhioh  when  raised  touches 
with  its  sides  the  sides  of  the  mouth  of  the  fur- 
nace, so  that  all  round  it  there  is  a  circular 
cavity  into  which  material,  or  as  it  is  technically 
called,  *  burden,*  and  coals  are  thrown ;  while 
this  is  being  done  there  is  no  danger  whatever, 
as  there  is  no  opening  down  to  the  furnace. 
But  when  the  outsides  of  the  bell  are  fully 
charged  the  bellman,  by  machinery  at  a  little 
distance,  lets  down  the  bell ;  of  course  all  the 
material  falls  off  into  the  furnace,  and  there  be- 
ing so  much  of  it  there  is  necessarily  an  upward 
rush  through  the  large  opening  of  flame  and  gas. 
To  shelter  the  men  on  the  bell  furnaces  at  the 
moment  of  lowering  the  bell,  a  screen  has  been 
erected.  But  No.  9  is  not  charged  by  a  bell,  but 
by  four  doors.  Only  one  door  is  opened  at  once, 
and  thus  a  comparatively  small  charge  is  put  in. 
But  thus,  while  on  the  one  hand  there  is  not  the 
reason,  as  in  the  case  of  the  bell  furnaces,  to  ex- 
pect a  fiery  rush,  there  is  on  the  other  hand  no 
possibility  of  sheltering  the  men,  for  they  most 
bring  the  barrow  to  the  door,  and  empty  it  right 
into  the  open  furnace.  So  a  screen  in  the  case 
of  No.  9  would  be  useless. 

"Again,  the  pursuers  contend  that  there  is  a 
defect  in  the  defenders'  ways.  Six. ,  in  their  not  pro- 
viding sufficient  valves  or  explosion  doors,  by 
means  of  which  the  force  of  the  explosion  would 
have  expended  itself  otherwise,  instead  of  rushing 
through  the  charging  doors  at  which  Henderson 
and  Barriicell  were  bnmed. 

"  But  the  ordinary  valves  of  No.  9,  though  not 
quite  so  large  as  those  at  Oartsherrie,  seem  large 
enough  for  all  practical  purposes.  There  are 
also  explosion  doors  at  the  ends  of  the  upper 
cross  tube,  with  the  view  that  if  such  a  heavy 
explosion  were  to  take  place  that  thegasesconid  not 
readily  enough  escape  by  the  valves,  they  might 
find  a  vent  without  blowing  off  the  machinery. 
But  whether  or  not  the  explosion  doors  had  in 
this  case  got  jammed  intentionally  or  uninten- 
tionally is  really  a  matter  of  little  moment,  for 
even  had  they  been  in  working  order  the  gas 
would  have  preferred  to  rush  out  by  the  charging 
door,  which  was  wide  open  than  to  take  the 
trouble  of  opening  a  door  at  all,  as  it  always 
must  follow  the  line  of  least  resistance. 

"On  the  whole,  therefore,  the  Sheriff-Substi- 
tute cannot  see  that  the  accidents  either  to 
Henderson  or  Bgrriscell  were  occasioned  by  any 
fault  on  the  part  of  the  defenders.  There  was 
no  fault  on  the  part  of  the  men  injured,  so  the 
fatality  must  be  put  down  to  misadventure." 

In  the  action  by  Barriscell  the  Sheriff-Substi- 
tute also  assoilzied  the  defenders. 

The  pursuers  appealed  to  the  Oourt  of  Session, 
and  argued — That  there  bad  been  fault  in  allowing 
a  bad  "scaffolding"  to  exist  for  nine  months  un- 
onred.  Some  time  might  no  doubt  be  allowed  for 
the  endeavours  of  the  manager  to  cure  the  evil  by 
partial  blowing  down,  but  the  time  he  had  taken 
during  which  the  men  wereexposed  to  daily  danger 
was  unprecedented  and  excessive.  It  was  said  that 
the  course  of  total  blowing  out  was  expensive  and 
uncertain,  but  (1)  the  proof  showed  that  the  de- 
fenders' estimate  of  the  cost  was  excessive ;  and 
(2)  even  if  the  cost  had  be«D  very  great  the 'de- 
fenders were  not  justified  in  exposing  men  to  the 


risk  for  so  long  a  period  on  the  mere  ground 
that  it  would  be  a  source  of  expense  to  remedy  it. 
Further,  the  fault  was  the  greater  that  there  wis 
not,  and  according  to  the  defenders  could  not  be,  a 
screen  for  the  protection  of  the  men,  and  that,  as 
the  defenders  argued,  and  as  the  Sheriff  said,  the 
rush  of  flame  was  on  scientific  grounds  certain  to 
come  through  the  open  door.  If  so,  the  men 
should  not  have  been  exposed  to  the  danger. 
But  that  danger  was  not  unavoidable.  If  a  bell 
furnace  had  been  used  the  men  would  have  had 
a  screen,  and  would  both  have  been  saVed. 

The  defenders  supported  the  interlocutor  of 
the  Sheriff-Snbstitnte. 

At  advising — 

Loon  Justiox-Clebk — Without  going  into  any 
detail  I  think  this  case  may  be  very  shortly  dealt 
with.  The  defenders  have  certain  bell-tepped 
furnaces  and  other  furnaces  fed  by  doors.  The 
cose  for  the  defenders  is  that  to  feed  these  latter 
furnaces  it  is  absolutely  necessary  the  material 
should  be  emptied  into  them  by  men.  I  accept 
that  as  a  fact,  and  I  also  accept  it  as  a  fact  that  these 
furnaces  are  of  the  ordinary  build  and  are  fitted 
with  all  the  modern  appliances  yet'devised.  But 
inside  all  furnaces — since  the  tops  were  closed — 
there  is  a  tendency  for  the  material  to  oake  M 
the  top  of  the  "boshes,"  by  which  "scaffolds" 
of  hanging  material  are  formed  at  the  sides.. 

These  "scaffolds"  are  injurious  to  the  satis- 
factory output  of  iron,  and  are  dangerous  to 
those  employed  in  charging  the  furnaces,  because 
if  they ' '  slip  "  there  is  a  considerable  rush  of  flame 
upwards,  and  that  goes  out  at  the  doors  if  they 
are  open  as  the  easiest  mo^^  of  escape.  I  accept 
the  defenders'  statements  that  science  has  not 
yet  explained  how  that  "scaffolding"  oocnra, 
and  that  no  remedy  has  yet  been  devised  to  pro- 
tect workmen  against  such  risks.  I  accept  also 
the  statement  that  there  is  no  means  by  which 
coals  and  ironstone  can  be  admitted  without  the 
man  feeding  the  furnace  being  burnt  to  death 
if  there  should  be  a  rush  of  flame  to  the  door. 
That  such  should  be  the  case  is  incredible  to  my 
mind,  but  I  aooept  it  because  it  is  stated  in  evi- 
dence. The  question  then  is,  whether  the 
defenders  were  entitled  to  go  on  struggling  with 
this  "scaffolding"  for  nine  mouths,  or  whether 
they  were  not  bound  to  put  an  end  to  it  before 
then  by  the  admittedly  competent  method  of 
blowing  out  the  furnace?  I  think  their  action 
was  not  justifiable.  Seeing  that  the  danger  was 
unavoidable  exoept  by  one  method  they  were 
not  entitled  to  go  on  for  nine  months  without 
having  recourse  to  that  method.  That  the 
danger  was  considerable  is  shown  by  the  fact 
that  two  very  serious  accidents  occurred  within 
six  weeks  of  each  other.  I  am  therefore  for 
recalling  both  interlocatots  and  finding  both 
pursuers  entitled  to  damages.  X  propose  that  we 
allow  £100  of  damages  to  the  workman  who  loat 
his  son,  and  £60  to  the  workman  who  was  himaalf 
injured. 

LoBD  TocNO  and  Loud  Les  concurred. 

LoBD  BuTHxsFUBD  GuLBK  was  absaut 

The  Oourt  pronounced  this  interloeator  in 
Henderson's  case : — 

"Find  in  fact  (1)  that  on  the  ocoaaion 
libelled  the  pursuer's  son  Alexander  Hender- 
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son,  then  in  the  employment  of  the  defenders, 
was  sent  by  theii  night  superintendent  to  the 
top  of  their  famace'  No.  9,  to  open  its  doors 
tot  the  men  patting  in  charges  of  coal  and 
ironstone ;  (2)  that  on  bis  opening  one  of  the 
doors  a  '  slip  '  or  fall  of  material  adhering  to 
the  interior  of  the  furnace  took  place  causing 
an  upmsh  of  flame,  by  which  be  was  barnt 
severely,  and  in  consequence  of  which  he 
died  ;  (.3)  that  the  said  furnace  had  been  in 
a  dangeroai  state  from  the  formation  of 
'scaffolding' therein  which  had  repeatedly 
cansed  snoh  slips  in  the  furnace  during  the 
previotis  nine  months,  and  the  death  of 
the  said  Alexander  Henderson  is  attributable 
to  the  fault  of  the  defenders  in  allowing  the 
furnace  to  be  worked  for  so  long  a  period  in 
the  state  in  which  it  was,  notwithstanding 
the  fact  that  all  efforts  to  remove  the  '  scaf- 
folding' had  failed:  Find  in  law  that  the 
defenders  are  liable  in  damages  and  lolatium 
to  the  pursner  for  the  loss  of  his  son  :  There- 
fore snstainthe  appeal :  Recal  the  judgment 
of  the  Sheriff-Substitute  appealed  against: 
Assess  the  damages  and  tolatium  at  One 
hnndred  pounds:  Ordain  the  defenders  to 
make  payment  of  that  sum  to  the  pursuer : 
Find  him  entitled  to  expenses  in  the  Inferior 
Court  and  in  this  Court:  Bemit  to  the 
Auditor  to  tax,"  &o. 

.    A  similar   interlocntor   was   pronoonoed    in 
Bariscell's  case. 

Counsel  for  the  Pursuers— Sym.  Agent — W. 
Cotton,  W.S. 

Counsel  for  the  Defenders — D.  F.  Mackintosh, 
Q.C  — Outhrie.  Agents — J.  C.  Brodie  &  Sons, 
W.S. 


Friday,  March  16. 

SECOND     DIVISION. 

[liOrd.Trayner,  Ordinary. 
MILLER  &  COMPANY  V.  HOQARTH  AN'D 
OTHERS. 
Ship—  CharUr-Pwrty—IIire— Freight. 

In  a  charter-party  there  was  this  provision 
— "In  the  event  of  loss  of  time  from  .  .  . 
breakdown  of  maohinery  .  .  .  whereby  the 
working  of  the  vessel  is  stopped  for  more 
than  forty-eight  consecutive  working  hours 
the  payment  of  hire  shall  cease  until  she  be 
again  in  an  efficient  state  to  resume  her 
service. "  The  hire  was  to  be  paid  monthly 
in  advance.  On  the  voyage  her  engines 
broke  down  so  as  to  render  her  nnseaworthy, 
and  she  had  to  put  into  a  foreign  port. 
There  were  no  means  of  repairing  her 
injuries  in  that  port.  A  tug  was  sent  out  to 
bring  her  home  under  an  agreement  between 
the  owners  and  the  oharterars,  by  which  the 
oogt  of  the  tag  was  to  be  treated  as  general 
average.  The  ship  arrived  at  the  port  of 
discharge  with  the  aid  of  the  tug.  The 
charterer  paid  his  proportion  of  the  cost  of 
the  tag.  In  an  aotion  for  the  freight  from 
the  time  she  left  the  foreign  port  till  her 


discharge  was  complete,  held  {rev.  Lord 
Trayner)  (1)  that  she  was  unseaworthy  from 
the  time  of  the  breakdown  till  she  arrived, 
the  assistance  of  the  tug  not  having  rendered 
her  seaworthy,  and  therefore  that  having  in 
view  the  terms  of  the  charter-party  the  owner 
was  not  entitled  to  freight  for  the  voyage 
under  tow  ;  (2)  {dub.  Lord  Young)  that  hire 
was  due  for  a  reasonable  time  for  unloading 
at  the  port  of  discharge  although  the  repairs 
necessary  to  make  the  ship  seaworthy  had 
not  been  completed. 
By  charter-party  dated  26th  February  1887 
Alexander  Miller,  Brother,  &  Company,  mer- 
chants, Glasgow,  hired  from  Hugh  Hogarth,  the 
managing  owner,  the  steamship  "  Westfalia  "  on 
a  charter  for  a  voyage  to  the  Wi^st  Coast  of 
Africa  and  back,  with  the  option  of  continuing 
the  hire  for  another  voyage.  Hire  was  to  be 
paid  at  8g.  per  ton  per  month  in  advance.  The 
owner  undertook  to  provide  officers  and  crew, 
and  maintain  the  vessel  in  stores,  and  "in  a 
thoroughly  efficient  state  in  bull  and  machinery 
for  the  service. "  It  was  also  provided — ■ '  That  in 
the  event  of  loss  of  time  from  deficiency  of  men 
or  stores,  breakdown  of  machinery,  want  of 
repairs,  or  damage,  whereby  the  working  of  the 
vessel  is  stopped  for  more  than  forty-eight  con- 
secutive working  hours,  the  payment  of  hire 
shall  cease  until  she  be  again  in  an  efficient  state 
to  resume  her  service,  but  should  the  vessel 
be  driven  into  port  or  to  anchorage  by  stress  of 
weather,  or  from  any  accident  to  the  cargo,  such 
detention  or  loss  of  time  shall  be  at  the 
charterers'  risk  and  expense.  Quarantine  (if  any) 
at  charterers'  expense.  That  should  the  vessel 
be  lost,  any  freight  paid  in  advance,  and  not 
earned  (reckoning  from  the  date  of  her  loss), 
shall  be  returned  to  the  charterers.  The  act  of 
God,  the  Queen's  enemies,  fire,  restraints  of 
princes,  rulers,  and  people,  and  all  other  dangers 
and  accidents  of  the  sea,  rivers,  machinery, 
boilers,  and  steam  navigation  throughout  this 
charter-party  always  excepted."  The  ship  per- 
formed one  voyage,  and  under  their  option  the 
hirers  continued  to  send  her  for  another  voyage. 
She  left  the  West  Coast  of  Africa  with  a  cargo  of 
kernels  and  palm  oil  on  the  14th  September  1887. 
On  the  30th  September  the  high-pressnre  engine 
broke  down,  by  the  piston-rod  breaking.  She 
made  her  way  to  Las  Palmas  in  the  Canary 
Islands  under  sail,  and  by  the  help  of  her  low- 
pressure  engine.  She  reached  Las  Palmas  on  the 
2nd  October.  She  was  surveyed  there,  and  tiie 
surveyors  declined  to  give  a  certificate  of  sea- 
worthiness. News  of  her  condition  was  sent  to 
the  owners.  It  was  impossible  to  repair  her  with- 
out great  delay  and  expense.  The  surveyors 
declined  to  authorise  an  attempt  to  proceed 
home  under  her  low-pressure  engine.  After 
certain  negotiations  between  the  owner  and  the 
oharterers  an  arrangement  was  come  to  by  which 
the  tng  "William  Joliffe"  was  sent  to  her 
assistance.  The  expense  of  the  tng  was  to 
be  treated  as  general  average,  the  charterers 
paying  in  proportion  to  the  value  of  the  cargo, 
the  owner  in  proportion  to  that  of  the  vessel. 
The  tug  went  out  and  took  the  "Westfalia" 
in  tow,  and  left  Las  Palmas  upon  18th  October. 
She  arrived  at  Harburg,  her  port  of  destination, 
on  81st  October,  and  commenced  discharging 
her  cargo.     The  discharging  of  the  cargo  took 
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until  10th  November.  Engines  and  engineers 
had  been  sent  from  England  to  Harbnrg,  and 
the  repairs  to  the  Tessel  went  on  simultaneously 
with  the  cargo  discharging,  but  the  repairs  were 
not  finished  antil  11th  November.  She  then  left 
for  England.  The  charterers  paid  their  share  of 
the  cost  of  the  tug. 

The  owners  brought  an  action  against  the 
charterers  for  hire  for  the  voyage  home  from  Las 
Falmas  under  tow  and  for  the  time  taken  to 
unload,  in  all  from  18th  October  to  10th  Novem- 
ber, which  at  the  stipulated  rate  amounted  to 
£311,  4s.  8d. 

The  pursuers  averred — (Cond.  4)  "Under  the 
said  charter-party  the  rate  of  hire  payable  by  the 
defenders  to  the  pursuers  for  said  steamship 
is  8s.  sterling  per  gross  register  ton  per  calendar 
month.  The  defenders  are  due  to  the  pursuers 
hire  at  said  rate  for  said  steamship  for  the  period 
from  18th  October  to  10th  November  1887 
inclusive,  amounting,  as  per  account  herewith 
produced,  to  £341,  48.  8d.  At  least  from  and 
after  18th  October  the  said  ship  was  in  an 
effioient  state  to  resume  her  service ;  and  she 
was  from  at  least  18th  October  engaged  on  her 
service  under  said  charter  and  actively  pursuing 
her  voyage,  and  con  tinned  to  do  so  till  18th 
November.  If  the  said  ship  had  not  been 
efficient,  and  but  for  the  services  rendered  by 
her  upon  and  after  18th  October,  neither  she  nor 
the  cargo  would  have  reached  the  port  of 
discharge  till  long  after  they  did,  and  the  defen- 
.ders  would  thus  have  suffered  very  serious  loss. 
The  value  of  the  services  thus  rendered  by  the 
said  ship  to  the  defenders,  and  the  beneAt 
thereby  derived  by  the  defenders,  who  in  oonse- 
qnence  recovered  their  fall  freight  and  got  the 
said  ship  ready  for  another  voyage,  all  precisely 
as  if  there  had  been  no  accident,  amounts  to  not 
less  than  the  amount  sued  for." 

The  defenders  in  answer  relied  on  the  break- 
down clause  above  quoted.  Tbey  stated  that  the 
ship  had  broken  down,  and  that  they  had  paid 
their  share  of  the  cost  of  the  tug,  £,i61.  They 
denied  further  liability. 

The  pursuers  pleaded — "  (2)  In  terms  of  the 
charter-party  freight  being  due  for  the  period 
from  18th  October,  decree  should  be  granted  as 
concluded  for.  (3)  In  respect  of  the  services 
rendered  by  the  said  ship  to  the  defenders 
on  and  after  18th  October,  which  benefited  the 
defenders  to  at  least  the  extent  of  the  sum  sued 
for,  the  pursuers  are  entitled  to  decree  as  con- 
olnded  for." 

The  defenders  pleaded — "(2)  In  terms  of  the 
clause  of  the  charter-party  quoted,  no  freight 
having  been  due  for  the  period  from  30th  Sep- 
tember to  10th  November,  the  defenders  are  en- 
titled to  absolvitor.  (3)  The  charter-party  having 
between  18th  October  and  10th  November  been 
superseded  by  the  average  agreement,  and  the 
defenders  having  paid  their  contribution  under 
that  agreement  for  bringing  the  ship  and  cargo 
to  Harburg  as  fixed  by  the  average  adjuster,  are 
entitled  to  absolvitor  with  expenses." 

Proof  was  led.  It  appeared  that  the  length 
of  the  voyage  from  Las  Palmas  to  Harburg  under 
tow  did  not  much,  if  at  all,  exceed  an  ordinary 
voyage.  The  weather  was  thick  but  calm.  The 
pursuers  led  evidence  to  show  that  the  ship 
could  have  come  home  safely  nnder  the  low- 
pressare  engine  alone.     It  appeared,  however. 


that  the  ship  did  not  at  least  reverse  steam  easily 
in  her  condition,  and  that  she  had  great  difficulty 
in  getting  into  the  harbour  when  she  put  into 
Las  Falmas  from  that  reason.  The  high-pressntc 
engine  was  quite  useless  till  repaired  at  Harbnrg. 

Murphy,  marine  snperintendent  to  the  defen- 
ders, deponed — "Even  if  the  ship  could  have 
been  repaired  at  Las  Falmas,  it  wonld  have  taken 
at  least  a  couple  of  months  to  get  the  machinery 
sent  out  and  to  do  the  repairs." 

Upon  31st  October  1888  the  Lord  Ordinary 
(Tbaynxb)  found  the  defenders  liable  to  the  {)ur- 
Buers  in  the  stmi  of  £320,  for  which  he  decerned. 

*' Opinion. — The  '  Westfalia' was  chartered  by 
the  defenders,  they  binding  themselves  by  the 
charter-party  to  pay  hire  for  the  steamer' at  a 
certain  rate  per  gross  registered  ton.  It  was 
stipulated,  however,  'that  in  the  event  of  any 
loss  of  time  from  .  .  ,  break-down  of  machinery 
.  .  .  the  payment  of  hire  shall  cease  until  she 
be  again  in  an  efficient  state  to  resume  her 
service.' 

"The  high-pressure  engine  of  the  'Westfalia' 
broke  down  on  the  morning  of  the  80th  Septem- 
ber, and  the  ship  put  back  to  Las  Falmas  where 
she  remained  till  18th  October,  during  which 
time  she  was  surveyed  and  declared,  by  some  of 
the  surveyors  at  least,  to  be  unseaworthy.  No 
repairs  were  executed  on  the  engine  at  Las 
Falmas,  because  there  were  no  means  of  execut- 
ing such  repairs.  The  '  Westfalia'  left  Las  Pal- 
mas on  18th  October  under  steam,  with  her  low- 
pressure  engine  alone  working,  accompanied,  and 
in  some  measure  assisted,  by  a  tug  steamer  sent 
out  from  England.  She  arrived  at  Harbnrg,  her 
port  of  destination,  on  the  Slat  October,  where 
she  delivered  the  part  of  ber  oai^o  deliverable 
there.  The  high-pressure  engine  was  repaired 
at  Harburg,  and  the  '  Westfalia'  sailed  again  for 
Antwerp  with  the  remainder  of  her  cargo  on  1 1th 
November. 

"  The  pursuers  seek  decree  for  the  hire  of  the 
steamer  for  the  period  between  18th  October  and 
10th  November,  which  the  defenders  refuse  to 
pay  on  the  ground  that  the  '  Westfalia'  was  not 
in  '  an  efficient  state  to  resume  her  service'  during 
that  period.  I  think  the  defenders  are  wrong. 
The  service  which  the  steamer  was  bound  to 
render  to  the  defenders  nnder  the  charter-party 
was  to  carry  the  cargo  to  the  port  of  delivery. 
That  the  '  Westfalia'  was  in  a  condition  efficiently 
to  render  this  service  is  best  proved  by  the  fact 
that  she  did  it.  The  cargo  was  carried  and  safely 
delivered.  The  breakdown  in  the  machinery 
bad  not  rendered  the  steamer  inefficient  for  her 
service,  although  it  had  made  her  less  efficient 
than  she  had  been ;  and  had  she  proceeded  on 
her  voyage  instead  of  putting  back  when  the 
engine  broke  down  (as  on  the  evidence  I  am 
prepared  to  bold  she  could  quite  safely  have 
done)  I  think  there  would  have  been  no  reason 
for  suggesting  that  her  full  hire  had  not  been 
earned. 

"The  defenders,  however,  plead  that  tbey 
are  not  liable  for  the  hire  sued  for,  because  they 
have  had  to  pay  more  than  the  amount  of  the 
hire  on  account  of  the  tug  steamer  sent  out  to 
her  aid.  I  think  this  affords  no  answer  to  the 
purnuers'  claim.  The  tug  was  sent  out  becanse 
all  concerned  were  desirous  of  having  the  *  West- 
falia' home  as  soon  as  possible,  for  the  reaaooi 
stated  by  Mr  Hogarth.     Had  the  expense  of  the 
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tug  been  borne  by  the  pnivaers  alone,  the  defen- 
ders oonld  plainly  not  have  pleaded  that  the 
assistance  rendered  by  the  tng  had  absolved 
them  fiom  their  liability  for  the  hire  of  the 
'  Westfalia.'  Nor  in  the  ciroumstances  can  they 
plead  this,  although  they  paid  a  part  of  the 
expense  of  the  tng,  for  they  agreed  that  the 
whole  expense  of  the  tng  should  be  treated  as 
general  average,  and  it  was  so  treated.  Bnt 
payment  of  general  average,  whether  the  amonnt 
be  large  or  small,  does  not  exempt  a  oonsignae 
from  liability  for  freight,  nor  tdieot,  the  ship- 
owner's right  to  his  hire  which  comes  to  him  in 
place  of  freight.  There  is  no  evidence  whatever 
that  the  arrangement  made  as  to  average  was 
intended  to  supersede  or  aSect  to  any  extent  the 
rights  and  obligations  of  parties  nnder  the  char- 
ter-party. 

"It  was  suggested  rather  than  argned  that  the 
'  Westfalia'  was  nnable  to  earn  her  lure  from  Las 
Pal  mas  because  she  was  declared  to  be  nnsea- 
worthy.  Bnt  an  unseaworthy  ship  may  earn 
freight,  of  which  there  was  a  notable  instance  in 
the  case  of  Turner  (1  Macq.  334),  where  freight 
was  earned  by  a  ship  rendered  so  unseaworthy 
that  her  owners  were  held  entitled  to  abandon 
her  as  a  constructive  loss.  As  I  have  said,  the 
hire  of  the  'Westfalia'  came  to  her  owners  in 
place  of  freight,  and  was  earned  if  the  service 
was  rendered,  whether  the  'Westfalia'  was  sea- 
worthy or  not. 

"The  voyage  in  question  from  Las  Palmas  did 
not  exceed  much,  if  any,  the  average  time  occu- 
pied by  the  '  Westfalia'  on  such  a  voyage.  Yet 
it  does  appear  from  the  evidence  of  the  pursuers' 
own  witnesses  that  the  '  Westfalia'  did  not  go  at 
the  full  speed  cnstomary  with  her  when  both  her 
engines  were  working.  Whether  this,  on  a  strict 
oonstmotion  of  the  charter-party,  entitles  the 
defenders  to  any  deduction  from  the  stipulated 
hire  I  am  by  no  means  clear,  but  I  think  they 
are  in  equity  entitled  to  some  deduction  in  the 
circumstances,  and  accordingly  I  will  allow  them 
£21,  49.  8d. ,  which  is  nearly  equal  to  the  amount 
ot  the  steamer's  hire  for  a  day  and  half." 

The  defenders  reclaimed,  and  argued — This 
ship  sailed  not  under  an  ordinary  contract  of 
affreightment,  bnt  under  a  special  contract  of 
hire.  Under  the  usual  charter-party  the  ship 
did  not  earn  freight  unless  she  delivered  her 
cargo  safely,  but  here  the  hire  was  paid  monthly 
in  advance  even  if  no  cargo  had  been  procured. 
For  such  a  contract  see  Haveloek  v.  Oeddet, 
Febmary  9,  1809,  10  East.  655;  Carver  on 
Carriage  by  Sea,  117,  54.  The  only  condition 
on  which  freight  was  to  be  paid  was  that  the 
vessel  remained  in  a  seaworthy  and  efficient  con- 
dition. First,  was  she  in  that  condition  during 
the  period  for  which  freight  was  claimed?  It 
was  admitted  that  from  SOth  September,  when 
her  high-pressure  engine  broke  down,  and  the 
18th  October,  when  she  left  Las  Palmas  in  tow  of 
the  tng,  that  she  was  not  seaworthy.  The 
owners  did  not  ask  for  freight  for  that  time. 
The  surveyors  would  not  give  ber  a  certificate  of 
seaworthiness.  It  was  alleged  by  several 
witnesses  that  she  could  have  come  home  with 
safety  working  with  the  low-pressure  boiler  only, 
but  from  the  difficulty  that  she  experienced  in 
making  Las  Palmas  that  evidence  could  not  be 
trusted  to.  The  fact  was  that  no  attempt  was 
made  to  navigate  her  to  England  by  her  own 


power.  The  ship  being  thns  unseaworthy  and 
inefficient,  did  the  sending  out  of  the  tng  bring 
her  back  to  an  efficient  condition?  That  could 
not  be  allowed.  The  vessel  lay  inefficient  at  Las 
Palmas.  If  she  was  to  be  repaired  there  so  as  to 
put  her  into  an  efficient  condition,  materials  and 
engineers  would  have  to  be  sent  out  there,  and 
the  time  it  wonld  take  to  perform  the  necessary 
repairs  would  be  two  months.  Instead  of  that 
the  parties  thought  that  it  wonld  be  better  for  all 
interests  to  bring  this  unseaworthy  ship  to 
Europe  and  have  her  made  efficient  there.  They 
entered  into  an  agreement  to  do  so,  and  the 
vessel  was  brought  home  and  repaired  so  as  to  be 
efficient  at  Harbnrg.  It  would  be  hard  if  the 
defenders  had  to  pay  both  for  a  tug  to  bring  the 
ship  home  and  also  hire,  on  the  footing  that 
she  was  an  efficient  ship.  The  vessel  was  not 
made  efficient  by  sending  out  the  tug,  as  if  she 
had  been  repaired  at  Las  Palmas.  The  defenders 
were  willing  to  pay  freight  for  a  period  eqnal  to 
the  usual  time  taken  in  discharging  such  a  cargo 
as  this.  They  would  allow  three  days  for  that. 
But  the  putting  in  of  the  engines  took  11  days 
and  they  could  not  be  called  upon  to  pay  for  the 
whole  time. 

The  respondents  argued— This  was  not  differ- 
ent from  an  ordinary  charter-party  in  the  way 
snggested  by  the  pursuers.  The  vessel  was  hired 
for  a  voyage  to  carry  her  cargo ;  she  did  complete 
the  voyage  and  brought  her  cargo  safe  home, 
therefore  she  was  entitled  to  earn  freight.  Under 
the  charter  -  party  the  only  thing  that  the 
charterers  could  set-off  against  or  demand  for 
freight  was  loss  of  time.  'To  say  that  the  vessel 
was  unfit  if  she  lost  no  time  on  her  voyage  was 
not  an  answer  to  a  claim  for  freight.  It  was 
admitted  that  the  vessel  was  not  efficient  during 
the  time  she  lay  at  Las  Palmas,  because  the 
surveyors  refused  her  a  certificate,  bnt  under  the 
arrangement  between  the  pursuers  and  defenders 
a  tng  was  sent  out.  The  arrival  of  the  tug  made 
ber  efficient,  just  as  if  the  pursuer  had  sent  out 
engineers  and  boiler^  to  Las  Palmas.  The 
engines  of  the  tug  took  the  place  of  the  engines 
on  board  the  "Westfalia."  The  time  that  was 
taken  to  reach  Harbnrg  was  very  little  more,  if 
any,  than  would  have  been  taken  to  get  there  by 
her  own  steaming.  Therefore  she  was  efficient 
and  seaworthy  in  the  sense  of  the  charter-party 
on  her  voyage  from  18th  to  81st  October.  The 
agreement  was  concluded  on  the  basis  of  general  ' 
average,  and  was  so  looked  upon  and  used  by  the 
general  adjuster  at  Harburg.  In  a  general 
average  both  parties  have  to  make  a  sacrifice; 
here  the  defenders  paid  £800  in  order  to  get 
their  goods  home  in  time.  The  defenders  could 
not  put  a  claim  under  the  agreement  of 
average  against  a  demand  for  freight  by  the 
shipowners.  They  had  agreed  to  pay  their  share 
of  the  towage  on  the  basis  of  the  value  of  the 
ship  and  the  cargo  respectively,  but  that  did  not 
supersede  the  charter-party.  If  the  defenders 
did  not  pay  the  freight,  then  they  did  not  pay 
their  share  of  the  general  average  as  regarded  the 
value  of  the  cargo.  The  pursuers  claimed  hire 
for  the  whole  time  of  discharging  the  vessel — 
Sorntton  on  Charter-parties,  pp.  2,  3. 

At  advising — 

LoBD  Jdstioe-Oi^bk — This  action  relates  to  a 
claim  for  a  sum  of  money  as  the  hire  of  a  ship  by 
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the  sbipownerB.  The  oiicamstanoes  under  vhich 
it  is  soade  are  rather  peculiar.  The  defenders 
hired  the  ship  "Westfaha"  from  the  managicg 
owner  of  the  company,  Mr  Hogarth,  for  the  pur- 
pose of  voyaging  within  certain  limits  at  a  certain 
rate,  viz.  Ss.  per  gross  register  ton,  per  calendar 
month.  The  same  hire  was  to  continne  during 
the  whole  period  of  employment,  and  until  her 
delivery  to  her  owners  at  a  safe  port  in  the 
United  Kingdom,  or  on  the  Continent.  The 
defenders  were  to  have  the  option  of  continuing 
this  charter  for  another  voyage  upon  giving 
fifteen  days'  notice  to  the  owners,  and  they  exer- 
cised that  option.  The  pursuers,  the  owners  of 
the  vessel,  were  to  provide  a  crew  and  captain  for 
the  vessel,  bnt  the  captain  was  to  be  under  the 
orders  of  the  defenders,  the  charterers,  "as 
regards  employment,  agency,  or  other  arrange- 
ments." 

Now,  the  captain,  although  acting  under  the 
orders  of  the  defenders,  bad  charge  of  the 
management  of  the  vessel,  and  he  sailed  in  safety 
and  in  the  ordinary  course  of  the  voyage  in 
which  he  was  engaged  for  Europe  from  the  West 
Coast  of  Africa.  Upon  the  SOtb  September 
1887  the  ship,  which  was  a  compound  engined 
vessel,  broke  down  in  consequenoe  of  her  high- 
pressure  cylinder  giving  way.  She  made  her  way 
back  to  Las  Falmas,  and  if  the  claim  had  been 
made  for  hire  during  the  time  she  was  laid  up 
the  question  could  not,  I  think,  have  been  difficult, 
as  I  have  no  doubt  that  at  the  time  she  lay  at  Ijas 
Palmas  after  the  breakdown  she  was  inefficient. 
Bat  the  owners  and  the  charterers  entered  into 
an  arrangement  to  see  if  they  could  not  get  the 
ship  sent  home  by  means  of  her  low-pressure 
engine  only.  Now,  the  surveyors  at  Las  Palmas 
declined  to  allow  her  to  proceed  to  sea  in  that 
state ;  they  came  to  the  conclusion  that  she  was 
not  a  seaworthy  ship  in  the  condition  she  was  in. 
I  think  it  is  plain  they  were  right,  because 
looking  at  the  evidence  of  the  difficulties  she 
experienced  in  goiug  into  Las  Falmas  she  was 
not  fit  to  encounter  the  dangers  of  the  sea.  Bnt 
I  do  not  think  it  necessary  to  go  into  that  matter, 
because  it  is  enough  to  decide  the  question  that 
the  surveyors  at  Las  Palmas  would  not  allow  her 
to  go  to  sea  as  a  seaworthy  ship,  and  I  look  upon 
that  matter  as  settled. 

Well,  the  pursuers  did  not  proceed  in  the  matter 
further  by  themselves,  but  they  went  to  the  defen- 
ders and  negotiated  with  them,  so  that  all  parties 
agreed  that  the  best  thing  would  be  that  a  tug 
should  be  sent  oat  to  enable  the  "  Westfalia"  to 
make  her  voyage  safe  home,  and  if  possible 
increase  her  speed  by  towing.  The  expense 
which  it  was  calculated  would  be  incurred  by 
sending  out  the  tug  was  £1100  or  thereby,  and 
in  the  negotiations  about  the  matter  it  was 
considered  what  proportion  of  that  expense  each 
of  the  two  parties  should  bear,  so  that  on  the  one 
hand  the  defenders  should  have  the  advantage  of 
getting  their  goods,  the  cargo,  home  in  good 
time  for  its  sale,  and  on  the  other  hand  the  pur- 
suers should  have  the  advantage  of  getting  their 
vessel  repaired  at  home  more  easily,  more  rapidly, 
and  more  cheaply  than  where  she  was.  It 
appears  from  the  evidence  that  if  she  had  had  to 
be  repaired  at  Las  Palmas  it  would  have  detained 
her  for  •  period  of  two  months,  and  that 
machinery  and  engineers  would  have  had  to  be 
sent  out  from  this  county.     The  result  of  the 


negotiations  was  that  the  defenders  agreed  to 
pay  £800  for  the  services  of  the  tug,  and  the 
pursuers  paid  £800.  The  tug  was  sent  oat, 
and  the  ship  arrived  at  Harbnrg  upon  the  Slat 
October,  and  her  cargo  was  discharged  by  the 
lOth  November. 

Now,  the  pursuers  claim  that  the  defenders 
should  pay  them  the  hire  at  the  stiptilated  rate  for 
the  use  of  the  vessel  during  the  time  she  was 
upon  the  voyage  from  Las  Pahnas  to  Harbnrg, 
and  the  time  that  was  occnpied  in  discharging 
her  cargo.  The  two  periods  of  time  do  not 
stand  quite  in  the  same  position. 

The  pursuers  says  that  their  ship  was  made  sea- 
worthy by  the  tug  towing  it  home,  and  that  it 
was  then  as  seaworthy  as  if  a  new  boiler  had  been 
put  on  board,  that  it  does  not  matter  how  the 
thing  was  arranged,  bnt  that  the  ship  was  made 
seaworthy,  and  the  Lord  Ordinary  agrees  with 
them.  1  cannot  concur  in  that  opinion.  I  think 
that  the  position  of  the  pursuers  and  the  defenders 
daring  the  time  of  the  voyage  from  Las  Palmas 
to  Harbnrg  was  that  they  were  dealing  with  an 
nnseaworthy  vessel,  and  t^e  question  with  them 
was  how  they  could  best  save  themselves  from 
loss  by  getting  her  home  in  that  nnseaworthy 
condition.  I^ey  therefore  had  to'  try  some 
expedient  to  do  this,  and  the  expedient  they 
adopted  cost  less  than  it  would  have  done  to  get 
the  vessel  made  seaworthy.  I  think  therefore 
that  a  special  arrangement  was  entered  into  for 
the  special  purpose  of  getting  this  vessel  home, 
and  that  the  whole  duties  between  the  pursuers 
and  the  defenders  for  that  time  were  settled  by 
the  payment  of  the  sums  which  they  had  agreed 
to  pay  for  the  use  of  the  tug. 

But  the  defenders  also  refuse  to  pay  the  hire 
for  the  vessel  for  the  time  she  was  engaged  in 
discharging  cargo  at  Harburg.  It  seems  that  the 
discharge  took  a  longer  time  than  was  necessary. 
Probably  the  stevedores  thought  that  as  the 
repairs  had  to  be  executed  before  the  vessel 
could  leave  there  was  no  occasion  for  them  to 
hurry,  and  therefore  dawdled.  As  one  of  the 
defenders  pointed  out  in  a  letter,  they  were 
responsible  for  the  hire  of  the  vessel  during  the 
time  of  discharging.  I  think  therefore  that  the 
defenders  mast  pay  the  hire  for  the  period 
usually  occupied  in  discharging  the  vessel. 
Even  if  the  "Westfalia"  had  been  nnseaworthy 
on  her  voyage  to  Harburg,  there  was  here  no 
question  of  seaworthiness  or  nnsesworthiness ; 
she  was  sufficient  for  all  that  tiie  defenders 
needed.  I  think  therefore  that  they  should 
pay,  not  for  the  whole  time  that  the  vessel  was 
detained  at  Harbnrg,  bnt  for  the  period  that  was 
usually  occupied  by  discharging  the  cargo,  and 
the  defenders  admit  that  was  three  or  four  days. 

LoBD  YouMo — Upon  the  question  of  hire  to  be 
paid  upon  the  vessel  during  the  time  of  dis- 
charging her  cargo  I  would  wish  to  say  some- 
thing. Upon  the  general  question  I  agree  with 
your  Lordship  in  everything  you  have  stated  bnt 
this.  But  the  facts  are  striUng.  This  vessel  is 
at  Harburg  undergoing  repairs ;  she  has  broken 
down  so  far  that  nnUl  repaired  she  cannot  be 
sent  off  as  before.  It  required  ten  days  to  make 
these  repairs,  and  it  was  the  defender  himself 
who  took  her  on  hire  again  when  she  was  fit  to 
be  used.  Now,  if  during  that  period  the  discharge 
of  the  cargo  went  on  in  rather  a  dawdling  manner, 
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without  injury  being  done  to  anyone,  I  think  it 
is  yery  donbtfnl  whether  there  is  any  hire  dne' 
under  the  charter-party  at  all.  I  think  that  it 
was  apon  my  saggestion  that  the  parties  agreed 
to  find  ont  what  time  was  nsnally  occapied  in 
unloading,  and  I  then  thonght  that  I  might  have 
consented  to  the  hire  for  three  or  four  days  being 
giyen,  bnt  if  the  pnrsaers  cannot  agree  as  to 
what  was  the  time,  I  do  not  ttiiuk  there  gbonld 
be  any  hire. 

Upon  the  general  question  I  have  already  stated 
my  conenrrence  in  yoar  Lordship's  opinion,  and 
if  the  Lord  Ordinary's  judgment  had  been  to  the 
same  effect  I  would  not  have  thought  it  necessary 
to  add  anything,  but  as  this  is  a  case  in  which  the 
parties  take  an  interest,  and  the  Lord  Ordinary's 
opinion  is  different  from  that  which  X  entertain, 
I  think  it  right  to  state  my  view  in  my  own 
words. 

The  action  is  one  for  the  payment  of  the  hire 
of  tliis  Tsssel  for  the  period  between  18th  Octo- 
ber and  loth  NoTember  1887  nnder  a  charter- 
party,  and  if  the  Teasel  during  that  period  had 
been  in  the  hands  of  the  defenders  uuder  the 
charter-party  in  an  efficient  and  seaworthy  condi- 
tion the  action  would  have  been  unanswerable. 
The  question  is,  whether  during  that  period  the 
vessel  was  in  the  bands  of  the  defenders  nnder 
the  charter-party  in  an  efficient  and  seaworthy 
condition  ?    My  opinion  is  that  she  was  not. 

The  oliarter-party  in  question  is  not  a  common 
one,  t°.«.,  it  ia  not  in  the  nsnal  form  for  these 
instruments,  although  I  dare  say  it  is  often  used. 
It  is  not  a  contract  for  the  carriage  of  goods  at 
all,  bat  it  is  a  contract  for  the  hire  of  a  ship. 
The  shipowners  are  no  more  carriers  of  goods  than 
the  owner  of  a  waggon  and  horses  who  has  lent 
them  to  a  carrier,  or  to  anyone  for  oonveyanoe  of 
bis  goods,  is  a  oairrier.  She  was  hired  to  be  em- 
ployed "in  carrying  lawful  and  non-injurious 
merchandise  between  such  ports  within  the  follow- 
ing limits,  Tiz.,  Swansea  ~  Rotterdam,  or  other 
ports  in  the  United  Kingdom,  and  Continent,  to 
snob  safe  ports  on  the  West  Coast  of  Africa  as 
charterers  direct,  and  back  to  Europe.  Between 
these  somewhat  wide  limits  the  merchant  may  use 
the  vessel  as  he  pleases.  The  hire  is  to  be  paid 
monthly  and  in  advance,  and  is  not  dependent 
upon  the  carriage  of  goods.  Hire  is  due  for  her 
although  she  should  never  carry  a  ton  of  goods, 
and  even  in  the  event  of  her  being  lost  the  hire 
must  be  paid  up  to  the  day  of  her  loss.  Under 
the  ordinary  charter-party  the  owners  of  the  ship 
cannot  earn  freight  except  for  goods  delivered 
safely  and  in  good  order  as  when  placed  upon 
the  vessel  This  contract  is  distinguishable  in  a 
marked  manner  from  the  usual  contract  of  car- 
riage of  goods  by  sea,  as  here  if  the  ship  has 
made  however  long  a  voyage,  and  should  be  lost 
at  the  harbour  mouth,  freight  would  be  payable 
up  to  that  moment.  'Then,  necessarily  iil  a  con- 
tract of  this  kind  there  must  be  some  provision 
for  calamity  overtaking  the  vessel.  In  the  ordi- 
nary case  of  carriage  by  sea  if  calamity  over- 
takes a  vessel  and  impedes  hex  voyage,  that  does 
not  matter  to 'the  owner.  If  the  ship  finally 
arrives  freight  has  to  be  paid  by  the  owner  of  the 
cargo.  Here  it  is  otherwise,  and  provision  is 
thus  made  in  the  charter-party  for  any  breakdown 
which  may  overtake  the  ship,  and  delay  her  voy- 
age— ' '  That  in  the  event  of  loss  of  time  from  defi- 


ciency of  men  or  stores,  breakdown  of  machinery, 
want  of  repairs,  or  damage,  whereby  the  workingof 
the  vessel  is  stopped  for  more  than  forty-eight  con- 
secutive working  hours,  the  payment  of  hire  shall 
cease  until  she  be  again  in  an  efficient  state  to  resume 
her  service,  but  should  the  vessel  be  driven  into 
port  or  to  anchorage  by  stress  of  weather,  or  from 
any  accident  to  the  cargo,  such  detention  or  loss 
of  time  shall  be  at  the  charterers'  risk  and  ex- 
pense. Quarantine  (if  any)  at  charterers'  expense. 
That  should  the  vessel  be  lost,  any  freight  paid 
in  advance,  and  not  earned  (reckoning  from  the 
date  of  her  loss),  shall  be  returned  to  the  char- 
terers. The  act  of  God,  the  Queen's  enemies, 
fire,  restraints  of  princes,  rulers,  and  people,  and 
all  other  dangers  and  accidents  of  the  sea,  rivers, 
machinery,  boilers,  and  steam  navigation  through- 
out this  charter-party  always  excepted."  That 
is  the  contract  made  by  the  charter-party  under 
which,  it  is  alleged  by  the  pursuer,  the  vessel 
was  in  the  defenders'  hands  during  the  period 
mentioned. 

Now,  what  are  the  facts  ?  The  engines  broke 
down  when  the  ship  was  at  sea  upon  the  30th 
September.  Thereby  she  admittedly  ceased  to 
be  in  an  efficient  state,  and  was  got  into  Las 
Falmas  with  difficulty  from  her  broken  down 
condition  upon  the  2nd  October.  She  was  then 
in  an  unfit  state  to  perform  the  service  for  which 
she  was  engaged,  the  goods  were  safe  on  board, 
but  the  vessel  was  broken  down — she  was  in- 
efficient and  unseaworthy.  Nothing  is  done  to 
her  machinery  to  make  her  seaworthy  until  she 
arrives  at  Harburg.  Therefore  if  she  was  in  an 
inefficient  state  at  Las  Falmas,  she  continued  to 
be  in  that  state  until  Harburg  was  reached. 
Nothing  was  done  to  her  during  that  period,  and 
that  the  pursuer  admits  she  was  inefficient  when 
at  Las  Falmas  is  clear,  because  he  does  not  ask 
hire  for  the  period  she  was  lying  there  up  to  18th 
October. 

During  the  course  of  the  argument  I  put'  this 
supposition  to  the  defenders'  counsel — ' '  Suppose 
the  charterer  had  found  another  vessel  at  Las 
Falmas  which  could  have  brought  his  goods 
home,  would  he  not  have  been  entitled  to  take 
them  out  of  one  vessel  and  put  them  on  board 
the  other?"  The  first  answer  I  got  was,  "Cer- 
tainly;" but  this  was  afterwards  modified  with 
the  limitation,  "  If  the  pursuers'  vessel  was  un- 
seaworthy," and  it  was  conceded  that  she  was  in 
that  condition.  Bnt  how  could  he  have  done 
that  unless  the  contract  was  at  an  end  ?  That 
course  could  not  be  taken,  because  there  was  not 
another  ship  at  Las  Falmas,  and  therefore  the 
supposition  was  only  an  illustration,  but  it  illus- 
trates the  fact  that  the  contract  was  at  an  end. 
Again,  to  put  another  illustration — Suppose  in- 
stead of  reaching  Las  Falmas  this  ship  had  only 
got  on  an  uninhabited  island,  and  was  unable  to 
proceed  because  she  was  unseaworthy.  What 
then  ?  The  goods  were  safe  on  board,  but  they 
are  of  no  value  in  that  place,  and  they  must  be 
brought  to  a  place  where  they  are  wanted  to  be 
of  any  value,  just  as  the  ship  must  be  brought 
home  to  be  repaired  before  she  can  be  of  use 
again.  Now,  Las  Falmas  is  not  very  different 
from  that ;  the  goods  are  of  no  value,  and  there 
were  no  means  of  repairing  the  vessel.  The 
owners  therefore  cononrred  that  the  best  means 
of  saving  the  vessel  and  cargo  was  to  have  the 
vessel  towed  to  Harburg.     That  was  the  agree- 
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ment  The  interest  of  the  cargo-owner  waa  to 
get  his  goods  to  where  they  would  be  of  value, 
and  of  the  shipowner  to  get  his  yessel  repaired ; 
therefore  they  agreed  to  have  her  brought  home 
in  this  way,  and  that  the  expense  shonld  be 
divided  between  them  in  the  proportions  that 
the  valne  of  the  cargo  bore  to  the  value  of  the 
ship.  That  was  not  upon  the  charter-party  at 
all,  although  it  was  a  most  proper  and  reasonable 
agreement  to  make.  The  cargo  was  more  valu- 
able by  the  freight  that  had  been  paid  upon  it, 
and  the  freight  had  been  paid  to  the  ship- 
owners np  to  the  time  of  the  ^uim'-shipwreck. 
That  was  therefore  a  reasonable  division  of  pay- 
ment, and  may  be  called  salvage  if  you  like,  but 
I  do  not  see  what  the  contract  of  hire  has  to  do 
with  it. 

It  is  put  in  the  Lord  Ordinary's  note,  and 
was  argued  to  us,  that  if  the  owner  of  the  ship 
.had  provided  a  tug  at  his  own  expense  and 
brought  her  home  safe,  then  his  claim  for  hire 
would  have  been  unanswerable.  I  am  not  quite 
so  sure  of  that.  If  that  had  been  done  under 
agreement  I  think  it  would  have  been  unanswer- 
able ;  but  again,  to  take  the  former  supposition, 
suppose  there  bad  been  another  ship  at  Las 
Palmas,  and  the  cargo-owner  had  preferred  to 
tranship  his  goods  to  her,  would  he  not  have 
been  entitled  to  do  so?  It  does  not  appear  to 
me  the  same  thing  to  have  my  goods  in  an  in- 
efficient ship  which  has  to  be  towed  home,  and 
to  have  them  in  a  seaworthy  vessel  which  goe»  by 
her  own  power.  I  think  the  owner  might  have 
refused  to  have  his  goods  so  brought  home,  and 
therefore,  unless  under  a  contract,  I  am  not  clear 
that  the  shipowner  would  have  done  his  duty  to 
the  charterer  by  giving  a  tug  to  his  vessel  instead 
of  machinery.  But  another  arrangement  was 
come  to,  and  the  ship  was  brought  to  Harburg 
under  this  other  arrangement.  If  that  is  so,  then 
nothing  can  be  claimed  by  way  of  hire  for  the 
voyage.  I  indicated  my  concurrence  in  that 
result  with  the  view  that  the  vessel  was  unsea- 
worthy.  I  do  not  indicate,  however,  that  the 
breakdown  of  the  machinery,  if  it  could  be 
repaired  in  a  few  days,  or  even  in  a  period  ex- 
ceeding a  week,  that  that  would  terminate  the 
contract.  Indeed  that  is  the  view  taken  in  the 
charter-party,  because  the  hire  is  not  to  cease 
unless  the  vessel  has  been  detained  for  more  than 
forty-eight  hours,  but  there  must  be  a  limit,  and 
I  think  that  limit  has  been  exceeded  when  the 
delay  would  extend  to  two  months  if  the  ship  was 
to  be  repaired. 

Well,  there  Is  another  point.  The  vessel 
arrives  at  Harburg,  beiug  towed  by  the  tug,  and 
she  is  useless  unless  repaired,  so  they  immediately 
set  about  repairing  her  in  order  to  hire  her  out 
to  the  same  persons,  the  defenders  in  this  aetion. 
They  could  not  hire  her  out  until  she  had  been 
repaired,  and  the  question  of  whether  there  is 
any  hire  due  for  the  time  during  which  she  was 
discharging  her  cargo  is  complicated  by  the  con- 
sideration that  she  was  not  seaworthy  and  efficient 
until  the  repairs  were  done.  I  am  of  opinion  that 
no  hire  is  due  for  the  period  of  discharging. 

Ijobd  Lbb— I  have  come  to  the  same  conclu- 
sion, although  I  confess  it  was  with  diffidence  I 
reached  a  conclusion  differing  from  that  of  the 
Lord  Ordinary,  whose  particular  knowledge  and 
experience  in  this  branch  of  the  law  I  desire  to 


recognise.  But  my  difference  from  him  is,  I 
think,  chiefly  en  a  matter  of  fact.  I  quite  agree 
with  the  observation  in  bis  Lordship's  note  that 
payment  of  general  average  does  not  exempt  from 
liability  for  freight.  But  it  seems  to  me  the 
question  is,  whether  the  arrangement  come  to 
between  the  cargo-owner  and  the  shipowner 
deprives  the  latter  of  his  right  to  sue  for  hire 
during  the  period  mentioned  in  the  record  ? 

The  clause  in  the  charter-party  is  a  very 
special  one,  and  requires  to  be  attended  to.  The 
provision  is — "  That  in  the  event  of  loss  of  time 
from  deficiency  of  men  or  stores,  breakdown  of 
machinery,  want  of  repairs,  or  damage,  whereby 
the  working  of  the  vessel  is  stopped  for  more 
than  forty-eight  consecutive  working  hours,  the 
payment  of  hire  shall  cease  until  she  be  again  in 
an  efficient  state  to  resume  her  service,  but  should 
the  vessel  be  driven  into  port  or  to  anchorage  by 
stress  of  weather,  or  from  any  accident  to  the 
sargo,  such  detention  or  loss  of  time  shall  be  at 
the  charterers'  risk  and  expense.  Quarantine  (if 
any)  at  charterers'  expense.  That  should  the 
vessel  be  lost,  any  freight  paid  in  advance,  and 
not  earned  (reckoning  from  the  date  of  her  loss], 
shall  be  returned  to  the  charterers.  The  act  of 
God,  the  Queen's  enemies,  fire,  restraints  of 
princes,  rulers,  and  people,  and  all  other  dangers 
and  accidents  of  the  sea,  rivers,  machinery, 
boilers,  and  steam  navigation  -  throughout  this 
charter-party  always  excepted."  Now,  it  is 
important  to  notice  that  this  is  not  an  agree- 
ment which  provides  that  time  lost  from  a  break- 
down of  the  vessel  shall  be  deducted  from  the 
time  for  which  hire  is  due,  but  the  provision  is 
that  on  the  breakdown  the  payment  of  hire 
shall  cease  until  the  vessel  has  again  been 
made  efficient.  Now,  when  the  breakdown 
took  place  the  owner  had  to  make  arrange- 
ments for  his  vessel  being  put  in  an  efficient  and 
seaworthy  condition  again,  but  wliile  she  was  in 
an  inefficient  condition  he  could  not  claim  that 
hire  shonld  be  paid.  The  vessel  could  not  be 
repaired  at  Las  Palmas,  and  the  owner,  as  he 
says,  tried  to  coax  her  home  in  the  state  she  was 
in  with  only  one  boiler  as  seaworthy,  but  he 
failed  to  do  so.  Some  other  arrangement  had  to 
be  come  to.  Well,  then,  it  was  for  the  ship- 
owner, if  he  intended  to  claim  hire  for  the  time 
the  ship  was  on  her  voyage  from  Laa  Palmas  to 
Harburg,  to  make  it  plain  in  the  agreement  that 
his  ship  was  in  an  efficient  condition,  or  that  she 
was  made  so  by  the  engines  of  the  tug  being 
taken  instead  of  her  own,  so  that  hire  wonld 
have  run  on.  He  did  not  make  any  such  arrange- 
ment, and  in  my  opinion  he  cannot  get  out  of 
the  clause  in .  the  charter-party  by  saying  he  sent 
out  the  tng  to  bring  her  home. 

The  principal  thing  is  that  the  ship  was  not  in 
a  position  to  earn  hire  under  the  conditions  of 
the  charter-party  during  the  period  from  18th  to 
81st  October.  Now,  the  Lord  Ordinary's  view  is 
that  she  was  in  an  efficient  condition,  and  he 
states  so  in  his  note— "The  service  which  the 
steamer  was  bound  to  render  the  defenders  under 
the  charter-party  was  to  carry  the  cargo  to  the 
port  of  delivery.  That  the  '  Westfalia'  was  in  a 
condition  efficiently  to  render  this  service  is  best 
proved  by  the  fact  that  she  did  it. "  I  am  not 
only  not  moved  by  that,  but  I  think  that  it  is 
disproved  by  the  whole  evidence.  She  did  not 
make  that  voyage  alone ;  she  was  not  St  to  make 
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any  voyage  by  her  own  power.  On  the  argnment 
that  as  ihe  made  it  along  with  the  tag  she  was 
efficient,  I  do  not  find  any  provision  as  to  hire 
going  on  for  that  time  in  the  agreement  between 
the  parties.  I  therefore  oonoar  in  yonr  Lordship's 
opinion  that  hire  cannot  be  claimed  for  that 
time. 

Bat  that  leaves  another  question  fox  decision 
as  to  her  position  as  a  wage-earning  vessel  in  the 
port  of  Harbnrg.  She  was  efBcient  for  the  only 
purpose  for  which  the  defenders  needed  her,  viz. , 
the  discharge  of  the  cargo,  and  in  my  opinion 
something  onght  to  be  allowed  for  that  time.  I 
think  we  have  evidence  to  enable  us  to  fix  what 
shoold  be  given.  I  refer  to  the  letter  of  the 
pursneis'  of  7th  November  1887,  in  which  they 
complain  that  the  stevedore  had  taken  a  "  whole 
week,  or  at  least  double  the  time  that  shoold  have 
been  spent"  I  therefore  think  that  four  days 
may  be  allowed  as  the  time  necessary  for  dis- 
charging the  cargo,  and  that  hire  ought  to  be 
allowed  for  that  time. 

The  Oonrt  recalled  the  Lord  Ordinary's  inter- 
locutor, found  "the  defenders  liable  to  the  par- 
sners  in  the  sum  of  £60  sterling,  ordained  them 
to  make  payment  thereof,  and  quoad  uUra  as- 
soilzied them  with  expenses." 

Connsel  for  the  Farsner  —  Dickson  —  Ure.- 
Agents— Webster,  WUl,  t  Bitchie,  S.S.O. 

Counsel  for  the  Defenders — SoI.-Oen.  Darling, 
Q.O. — Oraham  Murray.  Agent — ^David  Tarn- 
bull,  W.8. 


Friday,  March  15. 


FIRST     DIVISION. 
THE       STEEL      COMPANY      OF      SCOTLAND 
(limited)     V.     TANCRED,    ARROL,    & 
COMPANY. 

(J3upra,  p.  305. ) 
Proeet* — Appeal  U  House  of  Lords— Exeeution 
pending  Appeal — Caution. 

In  a  petition  for  execution  pending  appeal 
to   the  House  of   Lords,   the  respondents 
argaed  that  the  appeal  would  shortly  be 
heard ;  the  amount  decerned  for  was  unusn- 
ally  large,  and  could  only  be  raised  and 
transferred  at  great  expense,  which  would 
be  lost  if  the  judgment  was  reversed  on  ap- 
peal.    Held  that  as  the  application  was  only 
granted  on  caution  being  found  for  repeti- 
tion, in  the  event  of  the  judgment  appealed 
against  being  reversed,  no  sufficient  reason 
had  been  assigned  for  departing  from  the 
ordinary  rale. 
In  the  action  at  the  instance  of  the  Steel  Cem- 
pany  of  Scotland  v.  Tanered,  Arrol,  &  Company, 
reported    supra,    p.    305,    the    Lord    Ordinary 
(Tbaynbs),  after  sundry  procedure,  pronounced 
an  interlocutor  on  13th  Jane  1888  in  these  terms 

« Interpones  authority   to   the    joint  minute 

No.  616  of  process,  and  in  respect  thereof  decerns 

against  the  defenders  for  £14,860  sterling  ;  finds 

the  defenders  liable  to  the  porsaers  in  expenses," 

Tanored,  Arrol,  &  Company  reclaimed  against 

.  Tot.  xxn. 


this  interlocntor,  and  their  Lordships  of  the 
First  Division  on  Ist  February  1889,  inter  alia, 
recalled  the  interlocutor  of  13th  June  1888,  in 
so  far  as  it  found  the  defenders  liable  in  ex- 
penses, and  in  place  thereof  found  the  defenders 
liable  in  expenses  with  the  exception  of  the  ex- 
penses of  the, proof,  and  remitted  the  account  to 
the  Auditor  to  tax  and  report. 

The  Auditor  taxed  the  account  of  the  said 
expenses  at  £241,  lOs.  Id.  Tanered,  Arrol,  A 
Company  presented  a  petition  of  appeal  to  the 
House  of  Lords  against  the  varioos  judgments 
in  the  cause. 

On  March  13th  1889  the  Steel  Company  of 
Scotland  presented  the  present  petition  for 
interim  execution  pending  appeal  in  terms  of 
48  Geo.  III.  cap.  151,  sec.  17,  and  praying  the 
Court  to  approve  of  the  Auditor's  report  on  their 
account  of  expenses,  and  to  decern  therefor; 
and  farther,  to  allow  decree  for  the  taxed  amount 
of  the  said  expanses,  and  also  decree  in  terms 
of  the  varioos  interlocutors  in  their  favonr,  to 
go  out  and  be  extracted,  and  execation  to  pro- 
ceed thereupon,  notwithstanding  the  appeal,  to 
the  effect  of  enabling  the  petitioners  to  recover 
payment  of  the  sums  of  principal,  interest,  and 
expenses  due  to  them,  in  terms  of  the  said  de- 
crees, with  the  expenses  of  extract  and  of  this 
petition,  and  that  upon  caution  in  common  form, 
to  repeat  the  same,  in  the  event  of  the  interlocu- 
tors above  recited  being  reversed  in  the  House 
of  Lords. 

The  Act  48  Oeo.  IIL  cap.  151,  sec.  17,  declares 
— "That  when  any  appeal  is  lodged  in  the  House 
of  Lords,  a  copy  of  the  petition  of  appeal  shall 
be  laid  by  the  respondent  or  respondents  before 
the  Judges  of  the  Division  to  which  the  cause 
belongs ;  and  the  said  Division,  or  any  four  of 
the  Judges  thereof,  shall  have  power  to  regulate 
all  matters  relative  to  interim  possession  or  exe- 
cution, and  payment  of  costs  and  expenses 
already  incurred,  according  to  their  sound  dis- 
cretion ;  having  a  just  regard  to  the  interests  of 
the  parties  as  they  may  be  affected  by  the  affirm- 
ance or  reversal  of  the  judgment  or  decree  ap- 
pealed from." 

Argued  for  Tanored,  Arrol,  &  Company  that 
the  appeal  to  the  House  of  Lords  would  shortly 
be  heard  and  disposed  of ;  that  the  amoant  car- 
ried by  the  decrees  was  very  large,  and  that  the 
expenses  of  raising  and  transferring  the  money 
would  be  great ;  and  in  the  event  of  the  judgment 
of  the  Court  being  reversed  by  the  House  of 
Lords  this  expense  would  all  be  thrown  away,  as 
there  would  then  require  to  be  a  re-transfer; 
that  as  the  Court  had  the  amplest  discretion  as 
to  the  regulation  of  all  matters  relative  to  interim 
possession,  it  was  not  in  the  circumstances  desir- 
able that  execution  should  pass. 

At  advising — 

I<OBD  Pbksidknt — I  do  not  think  that  Mr 
Jamieson  has  suggested  any  good  reason  why  we 
should  depart  from  the  role  which  we  ordinarily 
follow  in  cases  like  the  present. 

If  execution  pending  appeal  is  granted,  this  of 
coarse  is  only  done  upon  caution  being  found  that 
in  the  event  of  our  judgment  being  reversed  the 
money  thus  handed  over  wUl  be  repaid ;  whereas 
if  we  refuse  the  present  motion,  the  petitioners 
have  no  security  that  the  money  to  which  we 
have  found  them  entitled  will  be  forthcoming  in 
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the  eyent  of  oar  jndgmant  being  affirmecl. 
I  am  therefore  for  granting  the  application. 

LoBD  BUTKEBPTJBD  CuiBE  and  liOBD  AuAu  oon- 
oorred. 

LoBD  HuBE  and  Lobd  Shand  were  absent  from 
illness. 

The  Gonrt  granted  the  application,  but  refnsed 
the  petitioners  expenses. 

Oonnsel  for  the  Steel  Company — Salvesen. 
Agents — Tods,  Murray,  &.  Jamieson,  W.S. 

Ooansel  for  Tancred,  Arrol,  &,  Company — 
Jameson.  Agents — Millar,  Bobson,  &  Innes, 
S.S.O. 


Friday,  March  15. 

FIRST    DIVISION. 

[Lord  Lee,  Ordinary. 
LANG  17.  LATTA  AND  OTHERS  (LANG'S 

trustees)  and  others. 

Husband  ayid  Wife — Antenuptial  Cantraet — 
deduction— Agent  of  One  Party  Signing  at 
Notary  for  the  Otiier— Marriage— VLei  inter- 
ventns. 

In  an  action  by  a  widow  to  rednoe  an 
antenuptial  contract  as  inyalid,  inasmnch  as 
the  agent  for  her  hnaband  had   signed  as 
notary  for  her,  the  Court,  without  deciding 
the  question  whether  the  contract  had  or  had 
not  been  validly  executed,  lield  that  if  any 
informality  in  execution  bad  existed,  it  bad 
been  cured  rei  interventu  by  the  marriage 
having  followed  upon  it. 
This  action  was  raised  by  Mrs  Lanf;,  widow  of 
Walter  Lang  of   Chapelton,  near  Dumbarton, 
against  Robert  Latta  and  others,  the  trustees 
and  executors  of  the  deceased  Walter   Lang, 
for  the  purpose  of  reducing  an  antenuptial  con- 
tract of  marriage  dated  BOth  September  1878 
entered  into  between  the  pursuer  and  her  de- 
ceased husband. 

The  pursuer  had  been  taken  into  the  service 
of  Walter  Lang  as  housekeeper  and  general  ser- 
vant in  1868.  She  thereafter  became  his  mis- 
tress, and  she  lived  with  him  in  that  relation 
down  to  the  year  1878,  during  which  period  she 
bore  him  three  children  in  1869,  1871,  and  1874 
respectively.  In  1878  Walter  Lang  became  seri- 
ously ill,  and  was  urged  by  his  friends  to  marry 
the  pursuer,  which  he  consented  to  do.  The 
banns  were  published  in  the  Parish  Church  of 
Dumbarton  on  29th  September  1878.  On  the  30th 
September  the  marriage-contract  sought  to  be  re- 
duced was  executed.  It  was  signed  by  Walter  Lang, 
and  bore  tobeexeouted  notarially  for  the  pursuerby 
Robert  M'Farlan,  writer  and  notary  public,  Dum- 
barton. Later  on  the  same  day  the  parties  were 
married,  and  they  subsequently  lived  together 
as  husband  and  wife  down  to  Lang's  death  in 
1887.  13y  the  above  contract  Walter  Lang 
bound  himself  to  secure  to  the  pursuer  the 
liferent  of  a  cottage  and  garden  at  Townend, 
Dumbarton,  belonging  to  him,  and  the  liferent 
of  the  field  opposite  acquired  by  him  from  Mrs 
Findlay.      He  also  gave   the  pursuer,   if   she 


should  survive  him,  the  whole  household  fnmi-  - 
tnre  and  plenishings  and  general  household  goods 
that  should  belong  to  him  at  his  death,  and  bonnd 
himself  to  make  payment  within  three  months 
after  his  death  of  the  sum  of  £20  sterling  as  an 
allowance  for  mournings,  and  a  sum  of  £100 
within  six  months  after  his  death,  and  the  deed 
provided  .that  the  pursuer  thereby  accepted  the 
said  provisions  in  her  favour  as  in  full  satisfac- 
tion of  teroe  of  lands,  legal  share  of  moveables, 
and  every  other  thing  that  she,  jure  relieim  or 
otherwise,  could  claim  from  him  or  his  heirs  by 
and  through  his  death. 

The  pursuer  averred  the  following  grounds  of 
reduction.  The  contract  was  not  read  over 
by  or  to  the  pursuer,  nor  were  its  contents 
explained  to  her  before  it  was  executed.  The 
pursuer  gave  no  instructions  for  the  execution 
of  the  deed  on  her  behalf,  and  had  no  know- 
ledge of  its  execution,  but  it  bore  to  have  been 
executed  notarially  for  her  by  Bobert  M'Far- 
lan as  notary.  She  had  no  knowledge  of  its 
contents  or  effect.  The  notary  who  was  said  to 
have  execated  it  on  the  pursuer's  behalf  was  the 
private  agent  of  Walter  Lang,  and  as  such  pre- 
pared the  marriage-contract  upon  his  instruc- 
tions, and  was  in  attendance  at  the  execution 
thereof  as  his  agent  It  was  unlawful  for  him 
to  occupy  the  position  of  agent  for  the  husband 
and  to  act  as  notary  for  the  wife  in  the  execution 
of  the  said  contract,  under  which  they  had  con- 
flicting interests.  The  interests  of  the  pursuer 
were  not  protected  by  the  said  notary,  but,  on 
the  other  hand,  he  acted  in  the  interests  of  the 
said  Walter  Lang,  and  both  he  and  the  said 
Walter  Lang  fraudulently  concealed  from  the 
pursuer  the  provisions  and  effect  of  the  contract, 
and  also  the  amount  and  value  of  Walter  Lang's 
means  and  estate,  and  the  legal  rights  which 
would  accrue  to  her  as  his  wife.  The  provisions 
made  in  favour  of  the  pursuer  by  the  deed  were 
totally  disproportionate  to  the  means  and  estate 
which  then  belonged  to  Walter  Lang,  and  which 
were  left  by  him  at  the  time  of  his  death. 

The  defenders  pleaded — "(1)  The  paraaer's 
averments  being  irrelevant,  the  action  ought  to 
be  dismissed.  (3)  The  pursuer  having  suffered 
no  lesion,  is  not  entitled  to  have  the  contract 
reduced." 

On  23d  December  1887  the  Lord  Ordinary 
(Lze)  approved  of  certain  issues  for  the  triid 
of  the  cause.  On  the  24th  January  1888  the 
Inner  House  of  consent  dispensed  with  the 
adjustment  of  issnes,'and  remitted  to  the  Lord 
Ordinary  to  allow  a  proof  before  answer. 

The  result  of  the  proof  which  was  taken  before 
the  Lord  Ordinary  on  29th  May  1888  was  as 
follows : — At  the  date  of  the  marriage  Mr  Lang 
derived  £110  a-year  from  rents,  £49  a-year  from 
feu-daties,  and  about  £127  a-year  from  the 
interest  on  a  bond  of  £2600.  He  had  also  about 
two  or  three  hundred  pounds  in  bank,  and  was 
the  owner  of  the  «8tate  of  Chapelton,  the  letting 
value  of  which  after  his  death,  when  it  had  in- 
creased in  value,  was  £130  a-year.  At  the  date 
of  his  death  his  estate  had  much  increased  in 
value,  his  personalty  having  increased  to  £6453, 
and  the  amount  he  received  from  feu-duties  to 
£102  a-year.  He  appeared  to  have  been  un- 
willing to  marry  the  pursuer,  but  was  urged  to 
do  so  by  his  friends.  Mr  M'Farlan  deponed 
that  when  he  was  oalled  in  about  the  marriage- 
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eontiaot  "Hr  Lang  said  'They  haye  been  at  me 
to  marry  her,  bnt  I  \rill  not  do  it  nntil  I  have  a 
settlement,'  or  words  to  that  effect."  The  mar- 
riage-contract was  prepared  by  Mr  M'Farlan  on 
the  instmctions  of  Mr  Lang.  He  deponed  that 
he  had  received  his  instrnctions  in  the  presence 
of  the  pursner,  and  that  he  subsequently  read 
over  the  deed  and  explained  its  effect  to  her,  and 
that  she  autfaorised  him  to  sign  for  her,  and  these 
statements  were  corroborated  by  other  witnesses. 
It  was  also  dear  from  the  pnrsner's  evidence  that 
the  deed  had  been  read  over  to  her,  for  she  said 
in  cross-examination — "  I  did  not  blow  what  Mr 
M'Farlan  was  reading  when  Mr  Jardine  and  the 
others  were  present  before  the  marriage."  Mr 
M'Farlan  also  deponed  that  be  had  told  the  pur- 
sner what  her  legal  rights  wonld  be  if  she  mar- 
ried without  a  contract,  and  that  she  was  quite 
aware  of  what  they  would  be.  The  pursuer,  on 
the  other  hand,  said  that  she  did  not  know  that 
she  was  entering  into  any  contract,  and  that  she 
knew  nothing  of  what  was  being  done,  but  the 
Court  preferred  the  testimony  of  Mr  M'Farlan, 
corroborated  as  it  was  in  part  by  the  CTidenoe  of 
other  witnesses. 

The  Lord  Ordinary  on  29th  June  1888  pro- 
nounced this  interlocutor: — "Finds  that  the 
notary  by  whom  the  deed  under  reduction  was 
executed  for  the  pursuer  was  acting  at  the  time 
as  the  law-agent  of  the  deceased  Walter  Lang, 
the  other  party  to  the  contract,  and  on  his 
instructions  and  employment :  Finds  that  as 
snch  agent  the  said  notary  was  personally 
interested  in  the  deed,  and  was  incapacitated  by 
the  l&w  from  acting  as  a  notary  in  the  execution 
of  the  deed  for  the  pursuer :  To  this  extent  sus- 
tains the  reasons  of  reduction  :  Therefore  repels 
the  defences :  Kednces,  decerns,  and  declares  in 
terms  of  the  reductive  conclusions  of  the  sum- 
mons." .  .  . 

"  Opinion. — The  pursuer  of  this  action  is  the 
widow  of  Walter  Lang  of  Chapelton.  She  here 
seeks  to  reduce  an  antenuptial  marriage-contract 
between  her  and  her  husband,  which  is  alleged 
to  have  been  ezecated  by  her  notarially  on  the 
day  of  her  marriage,  viz. ,  30th  September  1878, 
The  deed  confessedly  made  a  very  poor  and 
inadequate  provision  for  her,  which  was  '  ac- 
cepted by  her  in  full  satisfaction  of  all  teroe  of 
land,  legal  share  of  moveables,  and  every  other 
thing  that  she,  jure  reUetm  or  otherwise,  could 
ask,  claim,  or  demand  .  .  .  through  his  death, 
his  own  free  will  only  excepted.' 

"But  the  grounds  of  reduction  which  were 
chiefly  relied  on  go  only  to  this,  that  the  deed 
was  not  well  executed. 

"  The  pursuer  and  her  husband  (whose  house- 
keeper she  was)  had  lived  together  for  about  ten 
years  before  the  marriage,  and  she  had  borne 
him  three  children.  It  is  not  disputed  that  she 
desired  to  marry  him  for  the  sake  of  the  children. 
But  the  proof  shows  that  in  point  of  fact  the 
marriage  was  brought  about,  not  by  her,  bnt  by 
the  parish  minister  and  one  or  two  elders,  who 
were  visiting  him  at  a  time  of  severe  illness. 
During  the  week  previous  to  the  marriage  he 
was  thought  to  be  dying,  and  the  witness  Jardine 
was  sent  to  Glasgow  to  fiDd*ont  how  a  marriage 
could  be  accomplished  without  awaiting  the  pro- 
clamation of  banns.  During  the  same  week  it 
appears  that  the  witness  Mr  M'Farlan  was  busy, 
as  Mr  Lang's  law-agent,  with  the  preparation  of 


his  testamentary  settlements.  The  banns  were 
proclaimed  by  Mr  Lang's  instructions  on  the 
29th,  and  the  marriage  took  place  on  the  after- 
noon of  the  30th.  It  was  not  until  the  morning 
of  the  30th,  according  to  the  witness  M'Farlan, 
that  he  was  told  anything  of  the  intended  mar- 
riage. He  was  then  sent  for,  and  received 
instructions  from  Mr  Lang  as  to  the  marriage- 
contract.  He  prepared  the  deed  presamably  in 
accordance  with  his  instmctions.  It  gives  to 
the  pursuer,  as  Mr  Lang's  wife,  the  same  provi- 
sions substantially  as  she  was  to  have  re- 
ceived under  the  unexecuted  settlements  as 
Mr  Lang's  housekeeper  and  the  mother  of 
bis  illegitimate  children.  Bnt  if  the  deed  under 
reduction  is  valid,  she  agreed  to  accept  this  in 
full  of  her  legal  rights.  The  question  is,  whether 
that  deed  is  ineffectual  upon  any  of  the  grounds 
stated? 

"  The  principal  objection  urged  at  the  debate 
was,  that  the  deed  was  not  well  executed,  in 
respect  that  the  notary  who  signed  it  on  the  pnr- 
sner's behalf  was  the  agent  of  Mr  Lang,  the 
other  contracting  party,  and  was  acting  at  the 
time  nnder  his  instructions.  In  disposing  of 
this  objection  it  must  of  course  be  assumed  that 
the  formalities  required  by  the  41  st  clause  of  the 
Conveyancing  Act  were  observed,  that  the  deed 
was  read  over  to  the  pursuer,  and  that  she  gave 
authority  to  Mr  M'Farlan  to  subscribe  it  for  her. 
But  if  it  be  the  fact  that  Mr  M'Farlan,  the 
notary,  acted  in  all  he  did  as  agent  for  Mr  Lang, 
and  was  present  solely  in  his  interest  and  for  hia 
purposes,  I  cannot  doubt  that  a  serious  question 
arises  regarding  his  qualifications  to  act  as  notary 
in  the  execution  of  the  deed  for  the  other  party. 

"  It  is  settled  by  the  case  of  Ferrie  v.  FerrWt 
Truiieet,  1  Macph.  291,  and  by  the  authorities 
there  cited,  that  a  notary  cannot,  as  such,  execute 
a  deed  in  which  he  is  himself  concerned.  In 
that  case  the  deed  (a  testamentary  trust-settle- 
ment) was  executed  notarially  and  in  good  form 
by  two  notaries  and  four  witnesses,  bnt  one  of 
the  notaries  (Mr  Adam  Paterson,  a  well-known 
solicitor  in  Olasgow)  was  also  one  of  the  five 
gratuitous  trustees  to  whom  the  execution  of  the 
testator's  will  was  committed,  and  the  deed 
authorised  the  employment  by  the  trustees  of 
one  of  their  own  number  as  agent,  with  re- 
muneration. It  was  held  that  the  deed  was  null, 
because  one  of  the  notaries  was  disqualified.  In 
the  words  of  the  Lord  President,  '  The  law  ex- 
cluded Mr  Paterson  from  acting  as  a  notary  in 
the  execution  of  this  deed.'  Lord  Ourriehill's 
opinion  puts  his  judgment  on  the  ground  that  it 
Was  settled  '  that  the  acts  of  a  notary  in  the  exer- 
cise of  his  o£Bce  will  not  be  effectusJ  where  he  is 
personally  interested. ' 

"  In  the  present  case  the  notary  was  not  inter- 
ested as  a  beneficiary  under  the  deed,  but  the 
evidence  shows  that  he  was  intimately  concerned 
in  it  as  the  agent  of  Mr  Lang,  and  was  interested 
to  the  extent  of  charging  Mr  Lang  as  his  employer 
with  his  fees,  both  as  agent  and  as  notary.  He 
says  that  he  acted  also  as  agent  for  Mrs  Lang, 
but  he  admits  that  he  was  not  employed  by  her, 
and  that  he  took  his  instructions  from  Mr  Lang. 
It  was  on  his  behalf  that  he  had  prepared  the 
deed,  and  was  present  to  get  it  execnted.  He 
thought  the  provisions  of  the  deed  in  favour  of 
Mrs  Lang  mean  and  inadequate,  but  he  took,  in 
my  view  of  hia  evidence,  no  steps  to  inform  him- 
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self  as  to  Mr  Lang's  means,  such  as  a  separate 
agent  would  have  taken,  with  a  yiew  to  advising 
Mrs  Lang  oonoeming  the  full  effect  of  the  re- 
nunciation of  her  legal  rights.  He  trusted  to  her 
knowledge  on  that  subject,  and  states  that  she 
asked  a  question  indicating  her  acquaintance 
with  the  legal  rights  of  a  widow.  Upon  this 
point,  howeyer,  he  is  contradicted  by  Mrs  Lang, 
and  is  not>  corroborated.  I  am  not  satisfied  upon 
the  evidence  that  she  put  any  such  question  as 
he  mentions.  But  the  conflict  of  evidence  as  to 
the  extent  of  Mr  M 'Parian's  explanations  to  her 
illnstrates  the  difficulty  and  danger  which  must 
be  experienced,  even  by  the  most  conscientious 
agent,  in  attempting  to  combine  agency  for  one 
of  the  contracting  parties  with  the  position  of 
notary  executing  the  deed  for  the  other.  Mr 
M'Farlan,  I  am  sure,  did  not  consciously  fail  to 
act  faithfully  towards-  her,  but  upon  the  evi- 
dence I  was  satisfied  that  he  acted  solely  as 
agent  for  Mr  Lang. 

"This  being  so,  did  the  law  allow  him,  upon 
the  employment  of  Mr  Lang,  to  act  as  notary 
public  in  the  execution  of  the  deed  by  the  other 
party  7  It  seems  clear  that  if  Mr  Lang  had  hap- 
pened to  be  a  notary-public  himself  he  could 
not  have  executed  it  notarially  for  the  other 
party.  Could  he,  then,  do  by  an  agent  that 
which  he  could  not  have  done  himself,  supposing 
that  no  agent  had  been  employed  or  required? 
I  think  not ;  and  my  opinion  is  that  Mr  M'Far- 
lan, as  Mr  Lang's  agen^  was  so  much  identified 
with  his  interests,  and  so  far  personally  inter- 
ested in  the  execution  of  the  deed,  that  he  was 
disqualified  for  acting  as  notary  for  Mrs  Lang. 

"  I  think  it  unnecessary  to  go  back  upon  the 
old  authorities,  but  the  case  of  Oraeme't  Tru»- 
tee$,  7  Maoph.  U,  like  the  case  of  Stoddart,  1799, 
M.  16,857,  appears  to  me  to  be  distinguished  by 
this,  that  the  judgment  was  there  put  upon  the 
ground  that  the  deed  was  not  a  contract  but  a 
testamentary  and  revocable  deed. 

"The  case  of  Jfubet  v.  Newlandt,  1630,  M. 
17,01fi  and  5682,  was  referred  to.  But  I  think 
that  the  separate  report,  under  the  head  '  homo- 
logation,' shows  a  distinction.  For  there  was 
there  a  conveyance  which  had  taken  effect  during 
the  husband's  life,  and  the  judgment  was  put 
upon  the  ground  of  homologation. 

"  I  therefore  sustain  this  reason  of  reduction. 
"  Secondly.  With  regard  to  the  question 
whether  the  deed  was  executed  by  the  authority 
of  the  pursuer,  there  is  one  aspect  of  it  in  which 
I  should  give  my  verdict  for  the  pursuer.  If  Mr 
M'Farlan  was  disqualified  from  acting  as  notary 
in  the  execution  of  that  deed  for  the  pursuer  he 
W88  incapable  of  receiving  authority  to  that 
effect,  and  did  not  receive  it.  But  if  I  am  wrong 
upon  the  first  ground  of  reduction  I  should  hold 
the  evidence  insufficient  to  contradict  the  notary's 
docqnet,  attested  as  it  is  and  supported  by  tiie 
evidence  of  the  witnesses  Jardine  and  Bayne. 

"  Thirdly.  Upon  the  question  whether  the 
deed  was  read  over  to  the  pursuer,  my  verdict 
again  is  for  the  defenders.  I  think  that  it  was 
proved  that  it  was  read  over.  Mr  Jardine'a 
failure  of  memory  is  not  sufficient  to  falsifiy  the 
docqnet  attested  by  himself  as  well  as  by 
Bayne— Franifc  V.  Frank,  1795,  M.  16,825. 

"  Pourtfily.  As  to  the  alleged  fraudulent  con- 
cealment, I  am  of  opinion  that  it  is  not  proved. 
There  was  no  duty  of  disclosure  imposed  upon 


Mr  Lang,  excepting  in  so  far  as  the  employment 
of  his  own  agent  to  act  as  a  notary  for  the  pur- 
suer may  have  given  rise  to  an  obligation  to  see 
that  she  was  fully  advised.  I  am  assuming  at 
present,  however,  that  the  deed  was  well  executed. 
In  this  view  it  was  a  deed  between  parties  of 
fall  age,  and  not  to  be  set  aside  without  proof  of  ' 
fraud.  Fraud  not  being  proved,  the  pursuer 
cannot  set  aside  the  deed  on  the  ground  merely 
that  she  agreed  to  a  bad  bargain. " 

The  defenders  reclaimed,  and  argued — It  was 
not  a  fatal  objection  to  a  deed  that  the  notary 
who  signed  it  for  one' of  the  parties  was  agent  for 
the  other  party.     There  was  no  authority  for  the 
judgment  of  the  Lord  Ordinary  to  that  effect. 
It  bad   been  found   that  the  intimation  of  ao 
assignation  was  null  where  the  same  party  acted 
as  procurator  and  notary,  and  also  that  the  holder 
of  a  bill  could  not  act  as  a  notary  in  protesting 
ii—SeoU  V.  Drumlanrig,  July  8,  1628,  M.  864 ; 
Rumll  V.  Kirk,  November  27,  1827,  6  Sh.  138 ; 
Leith  Bank  v.   WaUcer'i  Truiteet,  January  22, 
1836,  li  Sh.  832.    But,  on  the  other  band,  it  had 
been  found  that  it  was  no  objection  to  the  pro- 
test of  a  bUl  of  exchange,  made  payable  at  the 
office  of  the  sen  of  the  creditor,  that  it  was  taken 
by  the  son  as  notary — BankeSUor  v.   Orindlay, 
Kovember  19,  1830,  F.O.    The  decision  that  the 
same  notary  cannot  act  for  both  parties  in  a  con- 
tract in  Oraig  v.  Biehardion,  Jnne  27,  1610,  M. 
16,829,  was  gravely  doubted  by  Lord  Deas  in  the 
case  of  Oraeme  v.  Oraeme't  Trustees,  October 
21,  1868,  7  Macph.  14.     The  decision  in  the  ease 
of  Ferrie  v.  Ferrie't  Trustees,  January  23,  ^863, 
1  Macph.  291,  could  be  explained  by  the  fact 
that  the  trustee  might  have  taken  a  beneficial 
interest  under  the  deed,  and  was  thus  disqualified 
from   acting    as    notary.      Many  things    oould 
be   done   through  a  man's  agent  which    oonld 
not  be  done  by  himself.     At  all  events,  a  long 
series    of    decisions    established   the  fact    that 
a  technical  objection    such  as    this   might  be 
homologated  by  subsequent  marriage — Cheape  v. 
Mowai,    July    6,    1626,    M.    17,014;  Muir  v. 
Crawford,  March  11,  1628,  M.  17,014;  Bra^ 
V.   Brady,  July  1,   1662,  M.   17,018 ;   Jfitdet  v. 
Newland*,  December  10,  1680,  M.  17,016,  also 
M.  5682. 

The  pursuer  argued  —  An  agent  for  one 
party  could  not  sign  as  notary  for  the  other. 
The  notary  must  be  free  from  interest  either 
per  Mum  or  per  >e.  It  was  a  guasi-jndieM 
office,  and  notaries  have  been  prevented  from 
acting  in  any  capacity  which  might  bias  their 
judicial  mind — The  Office  of  a  Notary,  pp.  15-248; 
Jormoek,  April  1583,  M.  16,874.  'The  provisions 
for  the  wife  in  this  case  were  grossly  inadequate, 
and  the  primary  duty  of  the  notary  was  to  the 
husband  to  carry  through  this  niggardly  contract. 
He  was  therefore  plainly  put  in  a  position  which 
was  in  conflict  with  his  jt/ai^jn^cial  duties  of 
reading  over  and  explaining  to  the  pnrsner  the 
provisions  of  the  deed.  The  arg;nment  that  the 
contract  had  been  validated  by  homologation 
depended  entirely  on  the  fact  that  marriage  fol- 
lowed. But  if  Ute  first  branch  of  the  pursuer's 
argument  was  sound  the  deed  had  never  been 
signed,  and  there  was  no  deed  cs^ble  of  being 
homologated.  The  cases  founded  on  by  the  de- 
fenders were  all  cases  of  technical  objeotions 
founded  upon  statutory  informalities  and  the 
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like — Cocfper  v.  Cooper  and  Otheri,  January  9, 
1886,  12  B.  478,  Feb.  24,  1888,  18  L.B.  App.  88, 
16  B.  (H.  o(L.)2I. 

At  advUing — 

LoBD  BuTHjatrmiD  Clask — This  is  an  action 
to  set  aside  an  anteuaptial  marriage-oontraot  into 
which  the  pnrsner  is  said  to  have  entered  on  UOth 
September  1878.  It  is  directed  against  the 
tmstees  and  executors  of  the  pursuer's  late  hus- 
band, and  also  against  her  children.  She  has  a 
rery  material  interest  to  reduce  the  contract, 
because  it  contains  a  discharge  of  her  legal  rights, 
which  are  of  greater  value  than  the  couTentional 
proTisions. 

The  pursuer  had  for  a  considerable  time  been 
the  mistress  of  the  late  Mr  Lang,  and  had  borne 
three  children  to  him.  In  1878  Mr  Lang  became 
seriously  ill,  and  he  was  urged  by  his  friends  to 
marry  the  pursuer.  He  does  not  appear  to  have 
been  very  willing  to  do  so,  but  he  ultimately 
consented,  and  the  marriage  was  celebrated  on 
80th  September  1878,  the  marriage-oontracl 
having  been  previously  executed  on  the  same 
day. 

The  marriage-contract  was  prepared  by  Mr 
M'Farlan,'  a  writer  in  Dumbarton,  on  the  In- 
strnctions  of  Mr  Lang,  and  he  says  that  he 
received  his  instructions  in  the  presence  of  the 
pursuer.  He  further  states — "  Mr  Lang  said 
'  They  have  been  at  me  to  marry  her,  bnt  I  am 
not  going  to  do  it  until  I  have  a  settlement  with 
her.'"  As  the  porsner  oonld  not  write,  the  con- 
tract was  executed  by  her  notarially,  and  Mr 
H'Farlan  acted  as  the  notary. 

The  sole  ground  of  reduction  relied  on  in 
argument  was  that  Mr  M'Farlan  was  disqualified 
from  acting  as  notary,  inasmuch  as  he  was  the 
agent  of  the  other  party.  The  pursuer  did  not 
attempt  to  set  aside  the  contract  on  the  plea  that 
it  was  obtained  from  her  by  misrepresentation 
or  undue  influence.  It  is  true  that  she  says  that 
she  was  ignorant  of  its  terms,  and  that  she  did 
not  understand  that  she  was  entering  into  a 
marriage-contract.  These  matters  are,  however,, 
introduced  into  the  case,  not  as  substantial 
grounds  of  redaction,  but  as  indicating  the 
reason  of  the  rule  for  which  the  pursuer  con- 
tends. 

I  have  farther  to  ebserve  that  the  objection  on 
which  the  pursuer  relies  is  not  an  objection  which 
appears  ex  facie  of  the  contract.  On  the  con- 
trary, so  far  as  the  deed  shows,  the  prescribed 
legal  formalities  were  duly  observed. 

The  question  which  is  thus  raised  is  important. 
I  do  not  think  that  it  is  ruled  by  any  of  the  cases 
that  are  cited  to  us.  It  was  decided  in  Perrie  v. 
FerrU'i  Triisteet,  1  Macph.  291,  that  a  trust  dis- 
ponee  cannot  act  as  the  notary  of  the  truster, 
thongfa  there,  something  may  have  turned  on  the 
fact  that  the  notary  might  and  probably  would 
have  a  personal  benefit  from  the  settlement  inas- 
mnoh  as  he  was  the  agent  of  the  truster,  and  as 
the  deed  contained  an  express  dispensation  of 
the  ordinary  law  applicable  to  a  trustee  who  acts 
as  agent  for  the  trust.  In  the  old  case  of  Craig, 
M.  16,829,  it  was  held  that  the  same  notary  can- 
not subscribe  for  both  the  parties  to  a  contract. 
Bat  the  soundness  of  this  decision  was  more  than 
doabted  by  Lord  Deas  in  the  case  of  Chaeme, 
7  Maoph.  14,  though  it  was  regarded  with  more 
f  avoar  by  Lord  A^miUan.     The  latter  case  was 


decided  on  the  single  gronnd  that  no  statutory 
nullity  was  incurred  because  the  same  notaries 
had  subscribed  for  each  of  the  two  parties  to  a 
mutual  disposition  and  settlement  which  bore  to 
be  revocable  by  either.  These  are  the  only  cases 
which  have  any  direct  application  to  the  present, 
and  they  do  not  give  us  much  assistance  in  the 
determination  of  it. 

I  confess  that  I  think  it  very  undesirable  that 
the  agent  of  the  one  party  to  a  contract  should 
act  as  the  notary  of  the  other.  It  is  of  great  im- 
portance to  preserve  the  purity  of  the  ofiSce  of 
notaiy,  and  to  require  that  he  shall  not  be  under 
any  influence  which  might  induce  him  to  be 
either  corrupt  or  careless  in  the  discharge  of  bis 
duty.  And  these  considerations  present  them- 
selves with  great  force  when  we  keep  in  view  the 
duties  that  devolve  on  the  notary  who  acts  for  an 
illiterate  person.  But  there  is  a  very  analogous 
case  where  such  considerations  would  not,  I 
think,  prevail  against  the  validity  of  the  deed. 
If  the  pursuer  had  been  able  to  write,  and  if  the 
same  agent  acted  for  both  parties,  the  contract 
would  not  be  void,  but  only  voidable,  though  the 
Court  before  sostaining  it  would  require  to  be 
satisfied  that  it  was  obtained  with  perfect  fair- 
ness, and  with  full  intelligence  on  the  part  of  the 
wife. 

I  am  glad  to  think  that  we  need  not  decide 
this  difficult  and  delicate  question,  because  we 
can  determine  this  case  on  another  ground. 

It  is  to  my  mind  quite  certain  that  before 
the  marriage  was  celebrated  the  parties  intended 
to  enter  into  a  marriage-contract,  and  we  have  in 
writing  the  contract  which  they  intended  to 
execute.  The  pursuer  no  doubt  says  that  she 
did  not  know  that  she  was  entering  into  any 
contract,  and  affects  to  say  that  she  knew  nothing 
of  what  was  done.  I  cannot  take  this  off  her 
hands.  I  prefer  the  testimony  of  Mr  M'Farlan, 
whose  veracity  and  honour  were  not  impeached, 
and  who  is  supported  in  the  main  by  the  other 
parties  who  were  present.  He  gives  distinct 
evidence  to  the  effect  that  he  read  over  the  deed 
to  the  pursuer,  and  explained  the  meaning  and 
effect  of  it.  That  the  deed  was  read  over  is 
clear  from  the  evidence  of  the  pursuer  herself. 
For  she  says  that  she  "did  not  know  what  Mr 
M'Farlan  was  reading  when  Mr  Jardine  and  the 
others  were  present  before  the  marriage. "  Unless 
Mr  M'Farlan  was  guilty  of  a  fraud  which  he  bad 
no  interest  to  commit,  and  which  it  is  not 
alleged  that  he  did  commit,  the  whole  proceed- 
ings were  conducted  with  perfect  fairness,  and 
the  intended  contract  was  fnlly  understood  by 
the  pursuer. 

The  marriage  followed  upon  it,  and  in  my 
opinion,  any  imperfection  in  the  mode  of  execu- 
tion has  been  removed  rei  interventv.  The  case 
of  NMet,  M.  17,016,  is  a  direct  authority  to  that 
effect,  and  it  is  iu  accordance  with  the  recognised 
law  that  informal  contracts  may  be  so  validated. 
There  the  Court  had  to  consider  a  marriage-con- 
tract where  only  one  notary  subscribed  for  each 
party.  It  is  clear  that  this  was  no  subscription 
at  all,  and  that  so  far  as  mere  execution  went 
the  contract  was  absolutely  void.  But  it  was 
held  that  the  contract  was  not  challengeable 
provided  marriage  had  followed  upon  it,  because 
marriage  is  an  sot  of  homologation  which  bars 
objection.  The  worst  that  can  be  said  of  the 
contract  in  question  is  that  it  was  not  signed  for 
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the  pnrsaer  by  reason  of  the  digqnalifioatien  of 
the  notary.  Bat  the  marriage  followed  upon  it, 
and  I  think  that  we  aooept  the  statement  of  Mr 
M'Farlan,  which  is  in  accoidanoe  ^ith  the  reason- 
able and  legal  inference  that  the  marriage  would 
not  haTe  taken  place  if  the  contract  had  not 
been  ezeoated.  In  aastaining  the  marriage-con- 
tract in  qnestion  we  are  within  the  rule  of  the 
case  to  which  I  have  referred,  and  we  are  merely 
acting  on  the  well-established  principle  which 
applies  to  mariiage-contraots,  as  it  applies  to  all 
other  oontraots,  that  informality  in  legal  execu- 
tion is  oared  rei  interwtUu. 

The  IiOBD  PssBiDKNT  and  Lobd  Adam  oon- 
oorred. 

Lobd  Mube  and  Loan  Seand  were  absent. 

The  Court  recalled  the  interlocutor  of  the  Lord 
Ordinary. 

Gonnsel  for  the  Pursuer — Balfour,  Q.C, — 0.  8. 
Dickson.     Agents— Gill  <fc  Pringle,  W.S. 

Counsel  for  the  Defenders — Qloag— C.  John- 
Btone.     Agents— T.  &  W.  A.  M'Laren,  W.S. 


Saturday,  March  16. 

SECOND    DIVISION. 

weir  v.  coltness  iron  company 

(limited). 

Reparation — Parent  and  Child — Title  to  Sue— 

Action  ofDamaget  for  Lot*  of  an  lUegitimate 

Ohm. 

Held  that  a  woman  has  no  title  to  sue  an 
action  of  damages  for  the  loss  of  her  illegiti- 
mate child. 
Margaret  Orant  or  Weir,  residing  in  Harthill, 
Lanarkshire,  wife  of  Bobert  Weir,  miner,  brought 
an  action  in  the  Sheriff  Court  of  Lanarkshire 
at  Airdrie  against  the  Coltness  Iron  Company 
(Limited),  concluding  for  the  sum  of  £aOO  as 
damages  for  the  loss  of  her  illegitimate  son 
James  Grant,  aged  fifteen,  who  had  died  from  an 
accident  sustained  in  the  defenders'  pit. 

The  pursuer  had  been  twice  married.  She  had 
children  by  her  first  husband,  who  were  still  alive 
and  grown  up.  Her  two  sons  by  this  marriage 
lived  with  the  pursuer,  and  earned  between  them 
8s.  per  day.  Her  illegitimate  son  was  bom  while 
she  was  a  widow,  and  her  present  husband,  who 
was  not  the  father  of  that  son,  had  been  living 
separate  from  her  for  ten  years.  He  did  not 
contribute  to  her  support,  and  was  not  a  party  to 
this  action. 

The  defenders  pleaded,  inter  alia—"(l)  No 
title  to  sue ;  and  (2)  $eparatim,  the  pursuer's 
husband  should  be  a  party,  or  at  all  events  a 
consentor  to  the  action,  and  it  therefore  falls  to 
be  dismissed." 

The  Sheriff-Substitute  (Maib)  on  13th  February 
1889  repelled  7u>e  statu  the  first  and  second  pleas 
stated  for  the  defenders,  and  before  answer 
allowed  to  the  parties  a  proof  of  their  averments. 

"Note. — ,  ,  ,  The  first  of  these  pleas  raises 
the  question  whether  the  mother  of  an  illegiti- 
mate child  has  a  title  to  sue  an  action  of  damages 


and  solatium  for  the  death  of  the  child.  6o  far 
as  I  am  aware  this  question  has  never  been 
authoritatively  decided  by  the  Supreme  Court. 
Cases  of  reparation  have  hitherto  been  confined 
to  fathers  and  mothers  and  their  lawful  children, 
and  in  the  two  cases  of  CfreenJiom  r.  Addie,  Jane 
13,  1855,  17  D.  860,  and  Bitten  v.  North  BritiA 
Railway  Company,  July  13, 1870,  SMaopb. 980,  the 
Court  has  refused  to  sustain  the  title  of  brothers 
or  sisters  to  sue  such  actions.  In  the  latter  case, 
however,  the  Lord  President  (Inglis)  observed — 
'It  appears  to  me  that  the  true  foundation  of 
this  claim  is  partly  nearness  of  relationship  be- 
tween the  deceased  and  the  person  claiming  on 
account  of  the  death,  and  partly  the  existence 
during  life,  as  between  the  deceased  and  the 
clailnant,  of  a  mutual  obligation  of  support  in 
case  of  necessity.  On  these  two  considerations 
in  combination  our  law  has  held  that  a  person 
standing  in  one  of  these  relations  to  the  deceased 
may  sue  an  action  like  this  for  tolatiwm  where 
he  can  qualify  no  real  damage,  and  for  pecuniary 
loss  in  addition  where  such  loss  can  be  proved.' 

"In  the  present  case  the  deceased  was  the 
pursuer's  illegitimate  son,  and  there  'can  be  no 
doubt  as  between  the  two  there  existed  during 
life  a  mutual  obligation  of  support  in  case  of 
necessity.  In  the  recent  case  of  Samton  v. 
Davie,  November  26,  1886,  14  B.  113,  it  was 
held  that  a  bastard  son  was  liable  to  maintain 
his  mother.  This,  in  my  opinion,  is  sufBoientfor 
the  disposal  of  the  defenders'  plea.  But  the 
question  was  raised  in  the  case  of  Renton  v. 
North  Briiiih  Railway  Company,  1869,  to  be 
found  only  in  the  6th  volume  of  the  Scottish 
Law  Beporter,  265,  in  which  it  was  held  by 
Lord  Jerviswoode  (Ordinary)  that  the  mother 
of  an  'illegitimate  child  has  a  title  to  sue  an 
action  of  damages  and  tolatium  for  the  death  of 
her  child.'  So  far  as  appears,  the  judgment  of 
the  Lord  Ordinary  was  acquiesced  in,  but  I  can- 
not help  thinking,  when  I  find  that  the  counsel 
for  the  defender  in  that  case  was  the  present 
Lord  Shand,  if  his  Lordship  had  thought  there 
was  anything  in  the  plea  raised  by  the  defenden 
they  would  have  taken  the  judgment  of  the  Court 
upon  it.  As  it  is,  I  must  hold  the  Lord  Ordi- 
nary's decision  as  binding  on  me." .  .  . 

The  pursuer  appealed  to  the  Second  Division 
of  the  Court  of  Session  fox  jury  trial,  and  lodged 
an  issue. 

At  the  suggestion  of  the  Court  the  husband 
by  minute  sisted  himself  as  a  party  to  the 
action. 

The  defenders  again  maintained  their  plea  of 
no  title  to  sue,  and  argued — The  law  recognised 
no  claim  for  the  loss  of  a  relation,  not  being  an 
action  of  assythment,  except  by  husband  and 
wife  and  by  parents  for  the  loss  of  their  legiti- 
mate children,  and  Dice  terta.  No  action  oould 
be  brought  by  oollaterals  for  K^tium—Chreen- 
horn  V.  Addie,  June  13,  1855,  17  D.  860— nor 
even  for  pecuniary  losa^—Eiiten  v.  North  BritiA 
Railway  Company,  July  13,  1870,  6  Macpb.  980. 
Such  actions  as  the  present  were  unknown  in* 
practice,  and  the  only  authority  for  them  was 
sought  to  be  found  in  the  case  of  Renton,  where 
Lord  Jerviswoode  had  repelled  a  plea  of  no  title 
to  sue.  That  was  only  an  Outer  House  case,  and 
could  not  be  held  decisive  on  the  subject.  The 
case  of  Samson  was  an  action  of  a  totally  differ- 
ent character.     Even  if  a  woman  had  a  claim 
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against  her  illegitimate  children  it  was  only  a 
secondary  claim,  but  here, the  pursaer  was  not 
dependent  upon  her  illegitimate  son's  wages,  but 
had  both  a  husband  and  legitimate  children  able 
and  bound  to  support  her. 

The  pursuer  argued — There  was  no  need  to 
examine  the  question  of  collaterals.  The  ques- 
tion here  was  settled.  The  objection  taken  had 
been  disposed  of  by  Lord  Jervisvoode  in  the 
case  of  Benton  y.  North  BritUh  Railway  Oom- 
pany,  January  1869,  6  S.L.B.  265,  and  by  this 
Division  in  the  recent  case  of  Banuon  r.  bavie, 
Kovember  26,  1886,  14  B.  113,  which  was 
directly  in  point,  for  if  an  illegitimate  child 
was  bound  to  support  his  mother,  his  mother 
surely  had  a  title  to  sue  an  action  for  the  loss 
sustained  by  his  death. 

At  advising — 

LoBO  YouNa— This  is  an  action  by  the  mother 
of  an  illegitimate  child  for  injuries  that  child 
received  in  the  defenders'  pit.  "Two  preliminary 
defences  are  stated,  the  first  being  that  she  has 
no  title  to  sue,  and  the  second  that  her  husband, 
who  is  still  alive,  is  not  a  party  to  the  action. 
The  hnsband  has  become  a  party  to  the  action, 
so  that  the  Oonrt  has  no  further  occasion  to 
consider  that  plea.  The  other  plea  ("no  title  to 
sue ")  remains  for  our  consideration.  It  has 
been  decided  by  the  Sheriff-Substitute  that  the 
pursuer  has  a  title  to  sue — that  is,  that  the  mother 
of  an  illegitimate  son  is  entitled  to  recover 
damages  for  any  fault  whereby  he  is  injured. 
The  Sheriff-Substitute  in  his  note  says —  "  The  fi  rat 
of  these  pleas  raises  the  question  whether  the 
mother  of  an  illegitimate  child  has  a  title  to  sue 
an  action  of  damages  and  solatium  for  the  death 
of  the  child.  So  far  as  I  am  aware  this  question 
has  never  been  authoritatively  decided  by  the 
Supreme  Court.  Cases  of  reparation  have 
hitherto  been  confined  to  fathers  and  mothers 
and  their  lawful  children,  and  in  the  two  cases  of 
Oreenhorn  v.  Addie,  June  18,  1855,  17  D.  860, 
and  Bitten  r.  North  Britith  Bailway  Company, 
July  13,  1870,  8  Maepb.  980,  the  Court  refused  to 
sustain  the  title'  of  brothers  or  sisters  to  sue  such 
actions.  In  the  latter  case,  however  {Bitten  v. 
2forth  Britith  Bailuxiy  Company,  1870),  the  Lord 
President  (Inglis)  observed — 'It  appears  to  me 
that  the  true  foundation  of  this  claim  is  partly 
nearness  of  relationship  between  the  deceased 
and  the  person  claiming  on  account  of  the  death, 
and  partly  the  existence  during  life,  as  between 
the  deceased  and  the  claimant,  of  a  mutual  ob- 
ligation of  support  in  case  of  necessity.  On 
these  two  considerations  in  combination  our  law 
has  held  that  a  person  standing  in  one  of  these 
relations  to  the  deceased  may  sue  an  action-  like 
this  for  tolatium  where  he  can  qualify  no  real 
damage,  and  for  pecuniary  loss  in  addition 
where  such  loss  can  be  proved.'"  I  have  read 
that  passage  because  it  accurately  states  that 
there  has  hitherto  been  no  such  actions  sus- 
tained. There  is  an  exception  which  the  Sheriff- 
Sabstitnte  notices,  and  to  which  I  shall  refer 
immediately,  but  there  is  no  instance  of  any 
gaoh  action  having  been  prosecuted.  The  ques- 
tion has  never  been  authoritatively  decided  by 
the  Supreme  Coort,  and  I  think  it  is  true  that 
oases  of  reparation  of  that  kind  have  hitherto 
been  confined  to  fathers  and  mothers  and  their 
lawful  children.    That  is  the  customary  law  of 


the  land.  There  is  no  custom  that  is  common 
law  extending  beyond  fathers  and  mothers  of 
legitimate  children.  I  am  not  aware  that  there 
is  any  statute  upon  the  subject.  In  fact  there 
is  none.  This  matter  stands  in  England  upon 
statute — Lord  Campbell's  Act — and  it  is  the 
most  recent  legislation  on  the  subject,  not  for 
Scotland  but  for  England.  The  law  there  stands 
npon  statute,  and  thereby  no  action  is  given 
to  a  parent  for  injury  to  an  illegitimate  child. 
This  we  may  take  to  be  the  view  of  the  Legisla- 
tors in  the  most  recent  instance  of  any  legisla- 
tion npon  the  subject.  There  is  no  statute 
therefore  in  Scotland  to  support  such  an  action 
as  this,  and  it  is  not  according  to  any  practice, 
for  there  has  not  been  such  an  action  hitherto, 
and  there  is  no  custom  to  support  it.  There  was 
an  action  of  that  sort  by  the  mother  of  an  illegi- 
timate child  for  the  death  of  the  child  under 
similar  circumstances  brought  before  Lord  Jervis- 
woode,  and  he  repelled  the  plea  of  no  title  to  sue. 
The  case  does  not  appear  to  have  gone  any 
farther.  The  Sheriff-Substitute  notes  that  Lord 
Shand  was  counsel  in  the  case,  and  did  not  carry 
that  judgment  to  the  review  of  the  Court,  and 
that  he  must  have  been  of  opinion  that  it  was 
sound.  I  do  not  say  anything  in  disparagement 
of  this  view  at  all.  Lord  Shand's  opinion  even 
then  would  be  entitled  to  respect,  but  I  do  not 
deduce  from  the  circumstance  that  the  case  went 
no  further  what  Xiord  Shand's  opinion  was.  It 
may  very  well  have  been  prudent — the  almost 
certainty  is  that  it  was  prudent — not  to  have  any 
further  litigation  about  a  claim  which  may  have 
■been  settled  for  less  than  the  expense  of  taking 
the  case  to  ihe  Inner  House  or  to  the  House  of 
Lords.  But  the  opinion  of  Lord  Jerviswoode  in 
that  case  has  been  referred  to.  There  is  no 
other  authority.  I  think  that  leaves  the  ques- 
tion entirely  open  for  our  consideration.  I  think 
that  single  expression  of  opinion  by  a  Lord  Ordi- 
nary is  not  evidence  npon  the  customary  law 
npon  this  subject.  I  think  there  is  no  customary 
law  npon  this  subject.  The  custom  has  been 
against  it,  and  it  cannot  be  otherwise  without 
express  decision,  and  there  has  been  no  such 
action  sustained  subject  to  the  instance  to  which 
I  have  just  referred. 

Another  case  brought  forward  in  argument, 
and  referred  to  by  the  Sheriff-Substitute,  is  a 
case  in  this  Division  of  the  Court — the  case  of 
Samson  v.  Davie — in  which  it  was  held  that  a 
legitimate  son  was  liable  in  relief  to  the  poor  law 
anthorities  who  had  made  advances  for  the  reUef 
of  his  mother.  If  that  case  were  decisive  of  this 
I  think  we  should  require  further  argument,  and 
probably  further  consideration,  if  not  a  reference 
to  more  Judges.  But  I  think  very  clearly  it  is 
not.  I  may  say  in  passing  with  reference  to  that 
case — although  we  decide  nothing  against  it  here, 
for  we  do  not  require  to  say  anything  upon  that 
subject — that  in  my  bumble  opinion  it  merits 
consideration.  The  action  was  brought  by  the 
inspector  of  poor  for  £3  odds  advanced  to  the 
nx>tber.  He  was  allowed  to  prove  that  the  de- 
fender was  the  illegitimate  son  of  the  pauper, 
and  therefore  liable  to  him  in  that  relief.  It  was 
decided  that  althongh  during  a  pretty  long  life 
he  bad  only  seen  the  woman  twice,  and  did  not 
know  she  was  his  mother,  yet  she  was,  and  he 
must  pay.  I  dissented  from  that  judgment  at 
ihe  time.     I  thought  then,  and  think  still,  that 
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it  altogetbftr  merits  farther  congideration.  I 
believe  it  is  the  fact,  and  it  strengtbens  my  view 
for  further  consideration,  that  npon  ah  appeal 
being  taken  to  the  House  of  Lords  the  case  was 
settled  upon  the  footing  that  the  judgment  should 
be  held  as  reversed,  and  with  costs.  Bat  the 
question  here  regards  the  title  to  sue  an  action 
of  damages  upon  such  facts  as  are  set  forth 
hexe,  and  my  opinion  is  that  there  is  no  title  to 
Bue  in  this  action.  We  have  limited  the  title  to 
sue  in  our  practice  hitherto  to  legitimate  parents 
and  legitimate  children,  and  I  think  we  have  no 
authority  to  extend  it.  If  it  is  thought  desirable 
to  extend  it  there  must  be  an  appeal  to  the 
Legislature.  Whether  they  would  think  it  fitting 
to  deal  with  Scotland  differently  from  England 
in  the  matter  it  is  not  for  us  to  determine.  In 
England  they  thought  fit  very  recently  to  deter- 
mine that  there  should  be  no  such  action,  and 
the  probability  is  that  that  would  be  their  view 
for  Scotland  also.  These  actions  are  of  an 
anomalous  character  altogether.  I  suppose  that 
where  children  sue  for  the  death  of  their  father 
tbey  must  sue  as  a  body — as  a  family.  It  was 
argned  that  wherever  feelings  are  wounded  there 
ought  to  be  solatium  by  those  who  cause  that  pain 
or  suffering.  The  law  has  not  recognised  that, 
for  it  has  refused  actions  at  the  iustanoe  of  a 
brother  for  the  death  of  a  sister,  or  of  a  sister 
for  the  death  of  a  brother.  The  brother  and 
sister  may  have  lived  together  all  their  days,  and 
there  may  been  as  much  attachment,  love,  and 
interest  between  as  is  possible  in  this  world. 
Still  there  is  no  action.  It  is  not  according  to 
custom.  It  has  not  been  allowed.  It  has  never  ' 
been  allowed  here,  and  it  was  not  allowed  by  the 
Legislature  in  England  when  dealing  with  the 
subject.  If  it  were  allowed  the  case  of  bastards 
would  be  very  perplexing  indeed.  I  do  not  know 
what  limit  there  is  to  the  number  of  bastards  a 
woman  may  have.  X  remember  Lord  Mackenzie 
saying  npon  this  bench  -that  there  is  no  limit  at 
all  after  she  has  had  one.  There  may  be  any 
number  of  them,  and  any  number  of  fathers. 
Well,  if  she  could  sue  for  the  death  of  one  of 
them,  any  one  of  them  could  sue  for  her  death, 
and  if  any  one  of  them,  then  every  one  of  them. 
There  mast  be  a  limit,  and  I  think  the  limit  we 
mast  take  is  that  which  is  according  to  the  custom 
heretofore — that  is,  the  common  law  and  practice 
in  the  matter.  That  has  not  extended  it  beyond 
legitimate  parents  and  their  children,  and  I  am 
therefore  of  opinion  that  we  ought  to  sustain  the 
first  plea  for  the  defenders,  that  the  pursuer  has 
no  title  to  sue,  and  to  dismiss  the  action, 

The  Lord  Jusnox-CLBBK  and  Lobd  Lxb  con- 
curred. 

LoBD  BuTHEBpnBD  CukBK  was  absent  when 
the  case  was  heard. 

Connsel  for  the  Porsaor — Young — M'Lennan. 
Agent— Thomas  Liddle,  S.S.G. 

Connsel  for  the  Defenders — Oomrie  Thomson — 
Dickson.     Agent— W.  G.  L.  Winchester,  W.8. 


Saturday,  Mardi  16. 

PIBST    DIVISION. 

[Sheriff-Sabstitate  of  Forfarshire. 

M'KAB  and  others  V.  CLARKE. 

Bankruptcy — Cessio — Notour  Bankruptcy — In- 
tolveney—Debton  (^Scotland)  Act  1880  (43  and 
44  Vict.  cap.  34),  sea.  6  and  8. 

By  the  8th  section  of  this  Act  it  is  provided 
that  ' '  any  creditor  of  a  debtor  who  is  notour 
bankrupt  within  the  meaning  of  the  Bank- 
ruptcy (Scotland)  Act  1856  ...  or  of  this 
Act,"  may  present  a  petition  to  the  Sheriff 
of  the  county  in  which  is  bis  debtor's  domi- 
cile, praying  for  decree  of  eeuui  against  the 
debtor;  and  "with  the  petition  shall  be 
produced  evidence  that  the  debtor  is  notoar 
bankrupt."  By  the  6th  section  it  is  provided 
that  where  imprisonment  is  rendered  in- 
competent-by  the  Act,  "notoar  bankruptcy 
shall  be  constituted  by  insolvency  concurring 
with  a  duly  executed  charge  for  payment, 
followed  by  expiry  of  the  days  of  charge 
without  payment. " 

In  a  petition  for  his  debtor's  ceitio  a  credi- 
tor produced  a  charge  expired  without  pay- 
ment as  evidence  of   the  debtor's  notoar 
bankruptcy.      A  suspension  of  the  charge 
had  been  raised,  and  the  note  bad  been  re- 
fused.    It  appeared  from  the  circumstances 
that  the  creditor  might  reasonably  hope  for 
the  ultimate  payment  of  his  debt,  although 
the  debtor  was  unable  to  make  present  pay- 
ment thereof.     Held  that  there  was  prima 
facit  evidence  of  the  debtor's  notoar  bank- 
ruptcy. 
By  bond  and  disposition  in  secarity,  dated  13lh 
and  recorded  I4th  October  1876,  David  Wilkie 
Clarke  and  David  Orabb,  both  residing  in  Dundee, 
bound  themselves  as  trustees  and  individuals, 
and  also  conjunctly  and  severally,  and  their  heira, 
executors,  and  representatives  whomsoever,  also 
conjunctly  and  severally,  and  without  the  neces- 
sity of  discussing  them  in  their  order,  to  repay 
the  sum  of  £2000  to  JaneM'Kab,  Martha  U'Nab, 
John  M'Nab,  and  James  Cuthbert,  and  to  pay 
interest  thereon  at  the  rate  of  4^  per  cent.  tiU 
payment,   and  in  security  of   repayment  they 
further  disponed  certain  lands. 

The  bond  was  registered  in  the  Books  of 
Council  and  Session  on  12th  January  1888,  and 
on  24  th  January  Clarke  was  charged  to  make 
payment  of  the  sum  due  thereunder  within  six 
days,  with  interest  from  the  term  of  Martinmas 
till  payment  was  made.  On  Slst  January  Clarke 
raised  a  suspension  of  the  charge,  and  on  1 4th 
March  the  Lord  Ordinary  on  the  Bills  refused 
the  note  of  saspensiou,  and  on  26tfa  Hay  the 
First  Division  adhered. 

The  present  petition  was  thereafter  presented 
in  the  Sheriff  Court  of  Forfarshire  at  Dundee  by 
the  creditors  in  the  above  mentioned  bond,  vis., 
Jane  M'Nab,  Martha  M'Nab,  John  M'Nab,  and 
James  Cuthbert,  for  the  ««Mio  of  the  said  David 
Wilkie  Clarke. 

The  pursaen,  after  setting  forth  the  fact  of 
the  charge  having  been  made,  and  the  proceed- 
ings in  the  suspension,  averred,  inter  alia,  as 
f<W>WB— "Since  the  term  of  Whitaanday  (16th 
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May)  1888  the  half-year's  interest  due  on  the 
said  sam  of  £2000  at  that  term  hag  been  paid  or 
acoonnted  for  to  the  pnrsners,  and  sandry  stuns 
have  also  been  reoeired  by  them  of  sundry  dates, 
all  snbseqaent  to  the  last-mentioned  term,  to 
aoooont  of  said  snm  of  £2000,  amounting  in 
eumvlo  to  £92,  6s.  8d.,  being  £13,  2g:  4d.  of 
net  proceeds  of  goods  which  belonged  to  said 
defender  sold  under  poinding,  and  £79,  3s.  4d. 
of  balance  of  rents,  after  deducting'fire  insarance 
premium,  interest,  and  other  outgoings.  The  said 
principal  sum  of  £2000,  with  interest  thereon  at 
the  rate  of  £4,  10a.  per  centum  per  annum  from 
the  said  term  of  Whitsunday,  is  still  due,  under 
deduction  of  the  said  sum  of  £92,  5s.  8d.  and 
interest  corresponding  thereto,  as  from  the  said 
term,  all  as  more  fully  set  forth  in  copy  state  of 
debt  herewith  produced  and  referred  to,  showing 
the  debt  at  the  date  of  the  presentation  hereof 
to  be  £1914,  8s.  lOd.,  including  therein  interest 
to  said  date,  and£l,  13s.  Id.  of  expenses.  The 
days  of  charge  have  expired,  and  the  debt  has  not 
been  paid  or  satisfied  to  a  greater  extent  than 
that  aboTC  mentioned.  Said  extract  bond  and 
disposition  in  security,  and  the  execution  of  said 
charge  thereon,  are  herewith  produced  and  re- 
ferred to.  Upon  the  4th  day  of  October  1-888 
notice  of  the  pursuer's  intention  to  present  this 
petition  was  duly  given  to  the  defender  in  terms 
of  the  Act  of  Sederunt  o(  the  Lords  of  Council 
and  Session,  of  date  the  22nd  day  of  December 
1882,  and  section  first  thereof,  entituled  Act  of 
Sederunt  auent  Processes  of  Cessio.  A  certificate 
of  the  posting  of  the  said  notice  to  the  defender, 
and  the  Post  Office  official  receipt  therefor,  are 
herewith  produced.  The  defender  is  insolvent, 
and  unable  to  pay  his  debts. " 

The  pursuers  pleaded — "(1)  The  defender  is, 
in  the  circumstances  stated,  notour  bankrupt 
within  the  meaning  of  the  Debtors  (Scotland)  Act 
1880,  and  the  Bankraptcy  and  Cessio  (Scotland) 
Act  1881  amending  the  same.  (2)  The  pursuers, 
bsing  creditors  of  the  defender,  are,  in  respect 
of  his  notour  bankruptcy,  entitled  to  obtain  de- 
cree as  craved." 

Section  6  of  the  Debtors  (Scotland)  Act  1880 
provides  that  "in  any  case  in  which,  under  the 
provisions  of  this  Act,  imprisonment  is  rendered 
incompetent,  notour  bankruptcy  shall  be  consti- 
tuted by  insolvency  concurring  with  a  duly-  exe- 
cuted charge  for  payment,  followed  by  expiry  of 
the  days  of  charge  without  payment,  or,  where  a 
charge  is  not  necessary  or  not  competent,  by 
insolvency  concurring  with  an  extracted  decree 
for  payment,  followed  by  the  lapse  of  the  days 
intervening  prior  to  execation  without  payment 
having  been  made.  Nothing  in  this  section  con- 
tained shall  affect  the  provisions  of  section  7  of 
the  Bankruptcy  (Scotland)  Act  IS.^O  (19  and  20 
Vict.  o.  79)."  Section  8  of  the  same  Act  provides 
as  follows — "Any  creditor  of  a  debtor  who  is 
notour  bankrupt  within  the  meaning  of  the  Bank- 
ruptcy (Scotland)  Act  1866  (19  and  20  Vict.  o. 
79),  or  of  this  Act,  may  present  a  petition  to  the 
sheriff  of  the  county  in  which  such  debtor  has 
his  ordinary  domicile,  setting  forth  that  he  (the 
debtor)  is  unable  to  pay  his  debts,  and  praying 
that  he  may  be  decerned  to  execute  a  disposition 
omnium  bonorum  for  behoof  of  his  creditors,  and 
that  a  trustee  be  appointed  who  shall  take  the 
management  and  disposal  of  his  estate  for  such 
behoof,  and  such  process  shall  be  taken  and 


deemed  to  be  a  process  of  cento.  In  the  peti- 
tion there  shall  be  inserted  a  list  of  all  the 
creditors  of  the  debtor,  specifyiag  their  names, 
designations,  and  places  of  residence,  so  far  as 
known  to  the  petitioner,  and  with  the  petition 
shall  be  produced  evidence  that  the  debtor  is 
notour  bankrupt." 

In  anticipation  of  the  presentation  of  the 
petition  a  caiieat  had  been  lodged  and  the  parties 
were  heard  before  the  Sheriff-Substitute  (Saoth). 

On  21st  November  the  Sheriff-Substitute  hav- 
ing made  avizandum  found  "that  the  pursuers' 
averments  and  relative  documentary  evidence  do 
not  sufficiently  warrant  the  granting  of  the 
petition;  in  respect,  and  ««^ra<m  .  .  .  that  the 
inference  deducible  from  the  documents  does  not 
amount  to  prima  facie  evidence  of  insolvency, 
therefore  dismisses  the  petition. " 

"Note. — The  respondent  and  David  Crabb  are 
debtors  under  bond  to  the  pnrsners,  and  are 
bound  conjunctly  and  severidly,  and  as  indi- 
viduals, to  pay  to  the  pnrsners  the  sums  of  £1600 
and  £400,  and  for  these  two  sums,  amounting  to 
£2000,  they  have  granted  heritable  security  with 
the  usual  power  of  sale  over  three  separate 
properties  in  Dundee.  The  pursuers  have  taken 
no  steps  to  exercise  their  power  of  sale.  They 
have  charged  the  respondent  and  his  co-obligant, 
be  he  co-partner  or  joint-adventurer,  or  whatever 
kind  of  colleague  he  may  be,  and  without  waiting 
to  see  whether  the  charge  would  be  obeyed  by 
this  respondent  or  not,  two  days  after  its  date 
they  made  intimation  that  they  were  to  institute 
processes  of  cessio.  The  days  of  charge  have, 
however,  eventually  expired,  and-  payment  has 
not  been  made.  The  petitioners  aver  that  the 
respondent  and  his  co-obligant  ore  insolvent,  but 
they  tender  no  evidence  of  insolvency  except  the 
expired  charge,  and  they  plead  that  the  expired 
charge  by  itself  constitutes  both  prima  facie 
evidence  of  insolvency  and  notour  bankruptcy 
according  to  the  6th  section  of  the  Debtors  (Scot- 
land) Act  1880.  They  maintain  that  under  said 
section  and  the  8th  they  are  entitled  to  have  the 
first  order  in  a  process  of  cettio  pronounced 
against  the  respondent  in  each  of  the  two  pro- 
cesses. .  .  . 

"There  is  no  evidence  of  insolvency  except 
the  expired  charge,  and  I  am  not  disposed  to  hold 
that  every  expired  charge  for  every  debt,  how- 
ever small,  is  proof  of  notour  bankruptcy  against 
any  debtor,  however  rich,  more  especially  when 
the  creditor  has  a  power  of  sale,  be  it  under  a 
bond  or  a  poinding,  and  shrinks  at  the  same  time 
from  taking  payment  of  his  own  debt  in  the 
readiest  way,  and  also  in  proving  his  averment  of 
insolvency  if  that  averment  be  really  true.  But 
I  am  satisfied  in  this  case  the  petitioners'  own 
state  of  debt  contains  prima  fade  evidence  of 
solvency.  This  state  shews  that  within  the  last 
six  months,  or  rather  five  months,  the  rents  of 
the  property  exceeded  the  interest  and  outlays  by 
£80,  and  that  in  that  time  the  petitioners'  debt 
had  been  redoced  from  £2000  to  £1907.  There- 
fore it  seems  to  me  that  the  petitioners  can  be 
under  no  reasonable  and  honest  apprehension 
about  the  ultimate  payment  of  their  debt,  and 
aboat  the  regular  and  termly  payment  of  interest, 
that  there  is  no  pWnui/acis  evidence  of  insolvency, 
and  that  there  is  prima  facie  evidence  that  the 
process  is  attempted  for  some  other  and  less 
justifiable  object  than  the  mere  payment  of  debt " 
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The  pstitionen  sppealad,  and  argned  —The  pro- 
cess of  eettio  at  the  instance  of  a  creditor  was  in- 
trodnoed  by  the  Debtors  Act  1880.  By  that  Act 
imprisonment  for  debt  was  abolished  fiave  in 
certain  speoifled  instances  and  it  was  necessary 
to  have  "notour  bankruptcy "  constituted  in 
some  other  way.  Section  6  of  the  Act  showed 
bow  that  was  to  be  done.  Insolyency  was  pre- 
sumed when  the  other  requisites  concurred — 
Bell's  Comm.  5th  ed.  817,  7th  ed.  334;  KnowUs 
V.  BalgarnU,  February  1,  1865,  8  Maoph.  467. 
In  the  present  case  there  had  been  an  inhibition 
and  a  poinding  of  the  ground,  both  of  which  pro- 
cesses had  been  resisted  by  the  defender — Vlarke 
V.  M'Nab,  March  10,  1888,  16  R.  660  ;  Clarke  t. 
M'Nab,  May  26,  1888,  15  E.  670.  These  pro- 
ceedings gave  some  evidence  of  continued  in- 
solvency. Having  got  an  expired  charge,  an  in- 
hibition and  poinding  of  the  ground,  it  was 
difficult  to  see  what  more  could  be  got  to  con- 
stitute ' '  notour  bankruptcy  " — Black  v.  WaUon, 
November  29,  1881,  9  B.  167 ;  Teenen's  Trustee 
y.  Teenen,  March  19,  1886,  13  B.  833. 

The  respondent  argued — The  inference  de- 
dncible  from  the  docimients  did  not  amount  to 
prima  facie  evidence  of  insolvency,  and  insol- 
vency had  to  be  established  as  a  requisite  of 
notour  bankruptcy.  A  mere  expired  charge  was 
not  sufficient.  Insolvency  had  to  be  established. 
The  practice  under  the  old  law  afforded  no  ground 
for  the  proposition  now  maintained  which  was 
that  the  absence  of  an  offer  to  pay  the  debt 
coupled  with  an  expired  charge  constituted 
notour  bankruptcy.  Here  there  was  no  prima 
facie  evidence  of  insolvency  as  the  rents  more 
than  met  the  interest  on  the  bond.  The  question 
to  be  decided  involved  the  further  question 
whether  it  was  possible  to  get  eeuio  and  then 
sequestration  as  following  thereon,  when  on  the 
evidence  of  insolvency  presented  sequestration 
could  not  have  been  obtained — 44  and  45  Yict. 
cap.  22,  sec.  11. 

At  advising — 

LosD  Adam— 'Aie  appellants  in  this  ease  are 
creditors  of  the  respondent  and  David  Orabb, 
under  a  bond  and  disposition  in  security  dated 
13th  October  1876,  for  £2000.  The  respondent 
and  Grabb  bound  themselves  to  pay  jointly  and 
severally,  and  in  security  of  repayment  they 
conveyed  certain  subjects  in  security.  On  the 
24th  January  1888  they  were  charged  by  the 
appellants  under  the  bond  to  make  payment,  and 
the  charge,  which  expired  six  days  later  on  81st 
January,  was  then  brought  under  suspension, 
and  the  note  was  refused  on  26th  May  1888. 
On  4th  October  the  appellants  intimated,  in  terms 
of  the  Act  of  Sederunt  of  September  1882,  their 
intention  to  apply  for  ees$io  against  the  respon- 
dent. They  applied  and  the  respondent  lodged 
a  eaieat,  vrith  the  result  that  both  parties  appeared 
before  the  Sheriff,  and  he  pronounced  the  inter- 
locutor of  21st  November  1888.  By  that  inter- 
locutor he  "  finds  that  the  pursuers'  averments 
and  relative  documentary  evidence  do  not  suffi- 
ciently warrant  the  granting  of  the  petition," 
and  he  states  as  a  reason  for  arriving  at  that  oon- 
dasion  "that  the  inference  deducible  from  the 
documents  does  not  amount  to  prima  facie  evi- 
dence of  insolvency,"  and  this  we  took  time  to 
consider.  I  am,  however,  of  opinion  that  it  is 
illfonnded.     It  depends  on  the  construction  of 


the  Act  43  and  44  Vict.  cap.  34,  sec.  8,  which 
says — "Any  creditor  of  a  debtor  who  is  notour 
bankrupt  within  the  meaning  of  the  Bankruptcy 
(Scotland)  Act  1866,  ...  or  of  this  Act,  may 
present  a  petition  to  the  Sheriff  of  the  county  in 
which  such  debtor  has  his  ordinary  domicile, 
setting  forth  that  he  (the  debtor)  is  unable  to 
pay  bis  debts,  and  praying  that  he  may  be  de- 
cerned to  execute  a  disposition  omnium  bonorum, " 
and  so  on.  What  the  meaning  of  "notour  bank- 
ruptcy "  is,  is  discovered  by  going  to  section  6, 
which  says — "In  any  case  in  which,  under  the 
provisions  of  this  Act,  imprisonment  is  rendered 
incompetent,  notour  bankruptcy  shall  be  consti- 
tuted by  insolvency  concurring  with  a  duly 
executed  charge  for  payment,  followed  by  the 
expiry  of  the  days  of  charge  without  payment, 
or,  when  a  charge  is  not  necessary  or  not  compe- 
tent, by  insolvency  concurring  with  an  extracted 
decree  for  payment  followed  by  the  lapse  of  the 
days  intervening  prior  to  execution  without  pay- 
ment having  been  made."  "Notour  bank- 
ruptcy" is  therefore  constituted  by  "insolvency 
concurring  with  a  duly  executed  charge  for  pay- 
ment followed  by  the  expiry  of  the  days  of 
charge  vnthout  payment."  We  have  next  to  look 
at  the  9th  section  of  the  Act,  which  points  out 
what  the  Sheriff  has  to  do  when  the  petition  for 
eemio  is  presented  to  him.  His  duty  is  this — 
'  *  The  Sheriff,  if  he  is  satisfied  that  there  is  prima 
facie  evidence  of  notour  bankruptcy,  shall  issue 
a  warrant  appointing  the  petitioner  to  publish  a 
notice  in  the  Edinburgh  Qaielte,  intimating  that 
such  petition  has  been  presented,  and  requiring 
all  the  creditors  to  appear  in  Court  on  a  certain 
day,  being  not  less  than  30  days,"  and  so  forth. 

We  have  here  undoubtedly  one  element  going 
to  constitute  notour  bankruptcy,  namely,  a  duly 
executed  charge  followed  by  expiry  of  the  days 
of  charge  without  payment.  The  only  queation 
is,  whether  or  not  there  is  prima  fade  evidence 
of  insolvency,  and  that  is  the  question  with  which 
the  Sheriff-Substitute  has  dealt. 

We  must,  I  think,  first  ascertain  what  is  the 
meaning  of  insolvency  in  the  sense  of  the  Act 
It  means,  I  think,  present  inability  to  pay  a  debt. 
If  a  man,  when  a  demand  has  been  made  upon 
him,  cannot  pay,  he  is  prima  facie  insolvent.  It 
is  no  answer  to  say  that  if  he  were  given  time  to 
realise  he  might  meet  the  obligation.  Now,  if 
that  is  the  meaning  of  insolvency,  it  appears  to 
me  that  the  fact  that  there  has  been  a  charge  for 
payment,  and  that  the  time  allowed  for  payment 
has  expired  is  equal  to  prima  fade  evidence  of 
insolvency,  and  I  confess  I  do  not  see  bow  yon 
could  have  better  evidence.  No  doubt  it  might 
be  said  in  some  cases  that  the  debt  has  not  been 
paid  because  not  due.  But  the  charge  has  been 
here  brought  under  suspension,  and  the  note  was 
refused,  and  we  have  thus  an  assurance  that  the 
respondent  has  no  good  ground  for  objecting  to 
pay  the  debt.  I  cannot  accept  therefore  the 
grounds  which  the  Sheriff-Substitute  gives  in  his 
note,  on  which  he  thinks  there  is  no  prima  facie 
evidence  of  insolvency.  'I'hese  are  stated  thus  at 
the  end  of  his  note — "But  I  am  satisfied  in  this 
case  the  petitioners'  own  state  of  debt  contains 
prima  fade  evidence  of  solvency.  This  state 
shows  that  within  the  last  six  month*,  or  rather 
five  months,  the  rents  of  the  property  exceeded 
the  interest  and  outlays  by  £80,  and  that  in  that 
time  the  petitioners'  debt  had  been  rednoed  from 
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£2000  to  £1907.  Therefore  it  aeems  to  me  that 
the  petitioners  can  be  nndec  no  reasonable  and 
honest  apprehension  about  the  ultimate  payment 
of  their  debt,  and  abont  the  regular  and  termly 
payment  of  interest,  that  there  is  no  prima  faeie 
eTidence  of  insolvency,  and  that  there  is  prima 
facie  evidence  that  the  process  is  attempted  for 
some  other  and  less  jostifiable  object  than  the 
mere  payment  of  debt. "  It  is  quite  clear  what 
the  error  of  the  Sheriff-Sabstitnte  has  been.  He 
thinks  there  is  no  prima  faeie  evidence  of  in- 
solvency, "beoanse  the  petitioners  can  be  under 
no  reasonable  and  honest  apprehension  abont 
the  ultimate  payment  of  their  debt"  It  is  not  a 
qaestion  of  ".oltimste  "  payment.  The  question 
is  whether  the  respondent  is  able  to  make  present 
payment  of  the  debt.  In  all  the  oiroumstances 
I  think  there  is  ample  evidence  of  insolvency  ; 
and  if  there  is  prima  faeie  evidence  of  insolvency 
concurring  with  the  production  of  an  expired 
charge,  there  is  prima  faeie  evidence  of  notour 
bankruptcy,  and  the  Sheriff-Substitute  shonld 
have  proceeded  to  grant  decree  of  ceuio. 

LoBD  IiKs — My  opinion  is  that  the  Sheriff- 
Sabstitate  has  gone  too  fast  in  throvring  out  this 
petition.  The  case,  as  -was  explained  to  us,  was 
before ns  onSkCaveat,  and  the  only  qaestion,  there- 
fore, was  whether  the  petition  should  be  enter- 
tained and  proceeded  with  in  terms  of  the  statute. 

The  only  point  for  consideration  is,  whether 
tiiere  was  prima  faeie  evidence  of  notour  bank- 
ruptcy dufflcient  to  entitle  the  petitioner  to  a 
warrant  in  terms  of  the  8th  section  of  the  Act. 
I  think  that  the  statute  requires  the  Sheriff  to 
consider  this  point,  and  that  he  is  not  bound  to 
accept  as  in  all  cases  sa£Soient  and  conclusive  the 
fact  that  a  charge  for  payment  has  expired.  To 
constitute  notour  bankruptcy  the  statute  requires 
that  insolvency  shall  concur  with  the  expired 
charge.  But  in  the  case  of  an  undisputed  debt, 
neither  paid  nor  offered  to  be  paid,  I  think  that 
an  expired  charge  is  sufficient  to  raise  a  pre- 
sumption of  insolvency,  and  therefore  affords 
prima  faeie  evidence  of  notour  bankruptcy. 

The  provisions  of  the  second  and  third  sub- 
section of  clause  9,  as  to  the  procedure  which  is 
to  follow,  appears  to  me  sufficient  to  Enable  the 
Sheriff  to  afford  the  bankrupt  an  opportunity  at 
a  later  stage  of  showing  that  the  petition  ought 
to  be  refused. 

The  liOBD  FassiDEirr  concurred. 

liOSD  McBx  and  Losd  Sh^nd  absent. 

The  Court  pronounced  this  interlocutor — 

"Sustain  the  appeal :  Beoal  the  inter- 
locutor appealed  from,  and  before  remit- 
ting to  the  Sheriff  find  the  appellants 
entitled  to  expenses  in  this  Court,  allow 
an  account  thereof  to  be  given  in,  and 
remit  the  same  to  the  Auditor  to  tax  and 
report  to  the  Sheriff:  Further,  remit  the 
cause  to  the  Sheriff  to  proceed  therewith  in 
terms  of  law,  with  power  to  decern  for  the 
taxed  amount  of  the  expenses  hereby  found 
due." 

Counsel  for  the  Appellants— Gloag— Graham 
Murray.     Agents — Watt  &  Anderson,  S.S.O. 

Counsel  for  the  Respondent — D.-F.  Mackintosh 
-Salvesen.    Agent— J.  Smith  Clark,  S.8.C. 


Friday,  March  19. 
SECOND    DIVISION. 

SCOTT  V.  SCOTTISH  ACCIDENT  INSURANCE 

'     COMPANY  (limited). 

Policy  of  ln*uranee — Corutruction — Liability  De- 
fined by  Notice  on  Policy — Ambiguity  to  be 
Interpreted  "contra  proferentem." 

A  man  effected  a  policy  of  insurance  with 
an  accident  company,  which  provided  that 
"if  the  insured  shall  sustain  any  bodily 
injury  .  .  .  which  shall  occasion  permanent 
partial  disablement  (as  defined  on  the  back 
hereof)  then  the  company  shall  be  liable  to 
pay  to  him  the  sum  of  £200. "  On  the  back 
of  the  policy  there  was  the  following  :— 
"Notice. —  .  .  .  Permanent  partial  disable- 
ment implied  the  loss  of  one  hand,  the  loss 
of  one  foot,  or  the  complete  and  irrecoverable 
loss  of  sight." 

Seld  that  the  notice  was  ambiguous  in 
its  terms,  and  must  be  read  in  the  most 
favourable  way  for  the  insured,  and  that 
consequently  he  was  entitled  to  recover  the 
sum  of  £200  for  permanent  partial  disable- 
ment from  hernia  if  he  had  otherwise  com- 
plied with  the  conditions  of  the  policy. 

OaSrdFebrnary  1886  John  Scott,timber  merchant, 
Finnieston  Sawmills,  Glasgow,  effected  a  policy 
of  insurance  with  the  Scottish  Accident  Insurance 
Company  (Limited),  having  its  registered  office 
at  No.  116  George  Street,  Edinburgh. 

The  policy  contained  the  following  clause — 
"If  the  insured  shall  sustain  any  bodily  injury 
caused  as  aforesaid  (viz.,  by  violent  accidental 
means)  which  shall  occasion  permanent  partial 
disablement  (as  defined  on  the  back  hereof),  then 
the  company  shall  be  liable  to  pay  to  him  the  sum 
of  £200  within  one  calendar  month,  after  satis- 
factory proof  of  such  disablement  shall  have  been 
furnished  to  the  directors,  and  if  such  injury 
does  not  entitle  the  insured  to  the  compensation 
for  permanent  total  or  permanent  partial  disable- 
ment, as  above  provided,  but  shall  independently 
of  all  other  causes  immediately  and  totally  dis- 
able and  prevent  him  from  attending  to  business 
of  any  kind,  then  compensation  shall  be  paid 
to  him  at  the  rate  of  £3  per  week  for  the  period 
of  such  continuous  total  disablement  as  shall 
immediately  follow  the  said  accident  and  injury, 
or  at  the  rate  of  168.  so  long  as  he  shall  be 
thereby  rendered  partially  unable  to  attend  to 
business.  But  the  period  during  which  com- 
pensation for  total  or  partial  temporary  disable- 
ment, or  both,  is  to  be  paid,  shall  not  for  any 
single  accident  exceed  twenty-six  consecutive 
weeks  from  the  date  thereof."  And  on  the  back 
of  the  policy  the  following  definition  was  given : — 
"  Notice. — Permanent  total  disablement  implies 
the  loss  of  both  hands  or  of  both  feet,  or  the  loss 
of  a  hand  and  a  foot.  Permanent  partial  dis- 
ablement implies  the  loss  of  one  hand,  the  loss  of 
one  foot,  or  the  complete  and  irrecoverable  loss 
of  sight."  The  said  policy  also  contains  a  pro- 
vision in  the  following  terms :— "Provided  always 
that  this  policy  shall  not  extend  to,  nor  cover  the 
death  or  injury  of  the  insured  .  .  .  arising  from 
natural  disease,  or  weakness,  or  exhaustion  con- 
sequent upon  disease  or  any  surgical  operation 
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rendered  necessary  thereby,  or  arising  from  saoh 
disease,  weakness,  exhaustion,  or  surgical  opera- 
tion, althoagh  accelerated  by  accident." 

On  27th  October  1887  an  accident  befel  the 
insnred,  in  consequence  of  wiiich  he  raised  an 
action  in  June  1888  against  the  said  insurance 
company,  conclnding  for  the  snm  of  £200,  with 
interest  at  6  per  cent  from  30th  Norerober  1887. 

The  parties,  inter  alia,  averred  as  follows : — 
";(Oond.  2)  On  the  27th  of  October  1887  an 
accident  befel  the  pursaer,  which  resulted  in  his 
permanent  partial  disablement.  While  superin- 
tending his  men  and  assisting  them  in  the  re- 
moral  of  some  '  log  ends '  of  wood  from  one 
woodyord  to  another,  both  of  which  are  situated 
iu  Galbraith  Street,  Finnieston,  and  belong  to 
him,  a  'log  end'  fell  upon  him  by  accident  in 
Galbraith  Street  aforesaid,  striking  him  on  the 
back  or  shoulders  and  rolling  over  his  head.  By 
the  force  of  the  blow  the  pursuer  was  knocked 
down,  had  his  back  and  one  of  bis  knees  seriously 
injured,  and  sustained  a  severe  rupture  on  the 
left  side.  A  notice  of  the  accident,  accompanied 
by  a  medical  certi6cate,  was  sent  to  the  de- 
fenders on  31st  October  1887.  The  counter 
statements  are  denied,  under  reference  to  the 
proposal  for  insurance  referred  to.  (Ans.  2)  Ad- 
mitted that  an  accident  happened  to  the  pursuer 
on  27th  October  1887  by  a  log  end  falling  upon 
him.  Believed  to  be  true  that  the  pursuer  was 
thereby  temporarily  injured  in  his  back  and 
knees,  and  explained  that  a  rapture  which  had 
formerly  existed  on  the  pursuer's  left  side  was 
thereby  considerably  increased  in  size,  but  he  did 
not  suffer  the  loss  of  a  hand,  or  of  a  foot,  or  of 
his  sight.  Further  explained  and  averred,  that 
the  said  rupture  existed  for  some  years  prior  to 
the  said  accident,  and  that  the  defenders  in 
issuing  the  policy  to  the  pursuer  were  misled  by 
the  statement  in  pursuer's  proposal  for  insurance 
dated  3d  February  1885,  to  the  effect  that  he  had 
not  been  ruptured.  The  proposal  form  is  pro- 
duced and  referred  to.  The  defenders  believe 
that  the  said  statement  was  made  in  error,  but 
not  with  intent  to  deceive.  The  notice  and 
certificate  are  referred  to.  Quoad  ultra  denied. 
(Oond.  3)  In  consequence  of  the  accident  above 
mentioned  the  pursuer  suffered  great  pain,  and 
was  for  several  weeks  confined  to  the  house,  and 
under  constant  medical  attendance.  He  Btill 
suffers  from  severe  hernia,  which  is  incurable. 
The  pursuer  is  able  to  attend  partially  to  the 
duties  of  his  business,  but  he  is  in  consequence 
of  the  injury  to  his  side  permanently  incapaci- 
tated from  performing  his  ordinary  duties  con- 
nected with  his  calling,  which  he  was  capable 
of  performing  prior  to  the  date  of  the  said 
accident.  The  pursuer  intimated  to  the  de- 
fenders that  the  reHult  of  the  said  accident  had 
been  to  inflict  on  him  permanent  partial  disable- 
ment, and  in  respect  thereof  he  claimed  compen- 
sation in  terms  of  the  said  contract  of  insurance. 
The  defenders  refused,  however,  to  admit  the 
pursuer's  claim,  and  the  present  action  has  thus 
been  rendered  necessary.  The  counter  state- 
ments are  denied.  (Ans.  3)  Admitted  that  the 
pursuer  was  for  several  weeks  confined  to  the 
house  in  consequence  of  said  accident.  Admitted 
that  the  pursuer  has  intimated  to  the  defenders 
that  the  result  of  the  said  accident  bad  been  to 
inflict  on  him  permanent  partial  disablement. 
Quoad  ultra  denied.    Explained  that  the  pursuer 


is  now  able  to  attend  to  his  ordinary  business, 
that  he  has  not  suffered  permanent  partial  dis- 
ablement as  defined  by  the  policy,  and  that  the 
defenders  have  offered  to  compensate  him  under 
the  policy  for  five  weeks  total  temporary  disable- 
ment, and  for  partial  temporary  disablement  for 
such  longer  period  as  the  pursuer  may  have  been 
partially  disabled  from  attending  to  business,  and 
are  still  willing  to  do  so,  bat  he  refuses  all  such 
payment,  and  demands  to  be  paid  as  for  per- 
manent partial  disablement.  The  hernia  or  rup- 
ture oomplainad  of  by  the  pursuer  arose  from 
natural  disease,  and  existed  previous  to  the 
accident  in  question,  although  the  defenders 
believe  it  has  been  aggravated  and  its  develop- 
ment accelerated  by  the  accident." 

The  pursaer  pleaded — "  (1)  The  pursuer  hav- 
ing, in  consequence  of  the  accident  in  question, 
suffered  permanent  partial  bodily  disablement,  is 
entitled  to  decree  as  concluded  for,  with  ex- 
penses." 

The  defenders  pleaded — "(1)  The  pursuer's 
averments  are  not  relevant.  (2)  The  pursuer  not 
having  suffered  permanent  partial  bodily  disable- 
ment as  defined  by  the  policy,  the  defenders 
ought  to  be  assoilzied,  with  expenses.  (3)  The 
pursaer  having  in  his  proposal  for  the  policy  in 
question  made  the  statement  that  he  had  no 
rupture,  which  statement  was  untrue  in  fact,  and 
misled  the  defenders  in  entering  into  the  said 
policy,  the  pursuer  is  barred  from  insisting  in  the 
present  claim,  so  far  as  made  in  respect  of  an 
injury  arising  from  said  rupture.  (4)  The  injury 
complained  of  by  the  pursuer  having  arisen  from 
natural  disease  or  weakness,  though  possibly 
accelerated  by  the  accident,  the  defenders  are 
entitled  to  absolvitor,  with  expenses." 

Upon  14th  November  1888  the  Lord  Ordinary 
(TsATinsB)  sustained  the  first  plca-in-law  for  the 
defenders,  dismissed  the  action,  and  decerned. 

"  Opinion. — The  pursuer  in  this  action  claims 
payment  from  the  defenders  of  a  sum  of  £200, 
which  he  says  is  due  to  him  in  respect  of  an 
insurance  effected  by  him  with  the  defenders. 
The  defenders  deny  liability  on  the  ground  that 
the  injuries  suffered  by  the  pursuer,  as  alleged, 
are  not  covered  by  the  policy. 

"By  the  policy  issued  by  the  defenders  they 
undertake  to  pay  the  pursuer  the  sum  of  £200  in 
the  event  of  his  sustaining  any  bodily  injury 
caused  by  violent,  accidental,  external,  and 
visible  means,  '  which  shall  occasion  permanent 
partial  disablement  (as  defined  on  the  back 
hereof).'  On  the  back  of  the  policy  is  printed 
this  notice,  '  Permanent  partial  disablement  im- 
plies the  loss  of  one  hand,  the  loss  of  one  foot, 
or  the  complete  and  irrecoverable  loss  of  sight. ' 
If  this  is  regarded  as  an  exhaustive  definition  of 
the  'permanent  partial  disablement'  of  the  policy, 
then  this  action  cannot  be  maintained,  for  the 
injuries  sustained  by  the  pursuer  do  not  fall 
'  within  the  definition.  But  the  pursuer  oontendf 
that  what  is  called  a  definition  is  only  illustrative ; 
and  that  while  permanent  partial  disablement 
implies  the  specific  injuries  enumerated,  it  doe* 
not  exclude  other  injuries  having  the  effect  of 
permanent  partial  disablement.  If  the  word 
'implies'  on  the  back  of  the  policy  is  to  be 
regarded  et3rmologically,  and  apart  from  the 
language  of  the  policy  itself,  I  agree  with  the 
pursuer.  But  I  cannot  so  regard  it  bera.  The 
parties,   by  issuing  and    accepting   the    poii^ 
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iMpeoUvely,  have  agreed  to  regard  the  '  notice  * 
on  the  bMk  of  it  as  a  definition;  and  as  a 
definition  ooyers  the  whole  limits  or  signification 
of  the  thing  defined,  I  mnst  hold  that  permanent 
partial  disablement  in  the  sense  of  the  policy 
means,  and  means  only,  the  special  forms  of 
injury  enumerated  in  the  so-called  definition.  I 
am  therefore  of  opinion  that  the  pursuer  has  not 
set  forth  relevant  grounds  to  sustain  an  action  on 
the  policy  in  question. " 

The  pursuer  reclaimed,  and  argued — l.liere 
was  here  no  exhaustive  definition  given,  but  only 
illustrations  tomeet  cases  whiohmight  beargnable, 
».g.,  it  might  be  argued  that  a  musician  who  only 
used  his  hands  and  met  with  an  accident  causing 
the  loss  of  one  foot  was  not  permanently  partially 
disabled.  This  notice  said  be  was  to  be  so 
regarded.  But  to  say  that  persons  insuring  with 
this  company  against  accidents  who  might  meet 
with  accidents  to  their  hands,  their  spines,  their 
knee-caps,  and  so  on,  could  not  recover  under 
their  policies  unless  they  had  lost  one  hand,  or 
one  foot,  or  where  rendered  totally  blind,  was 
extravagant.  No  one  would  insure  on  each 
oonditionB.  If  that  was  really  intended  it  shonld 
have  been  made  plain'  beyond  possibility  of  a 
doubt.  Any  dubiety  or  ambiguity  must  be  in- 
terpreted in  favour  of  the  insured,  and  against 
the  person  issuing  the  policy  according  to  the 
maxim,  verba  tunt  inttrpretanda  contra  profer- 
entem. 

The  respondents  argued — This  notice  was  a 
proper  definition.  It  was  so  referred  to  in  gremio 
of  the  policy,  for  itwas  the  only  writingon  the  back. 
"Implies" has,  according  to  the  best  dictionaries, 
not  only  the  sense  of  "involving,"  but  also  of 
"signifying,"  "importing,"  "denoting,"  "mean- 
ing." The  pursuer  had  no  cause  of  complaint. 
He  could  not  have  expected  to  be  insured  against 
all  accidents  for  the  small  premium  he  paid. 
The  limitations  in  the  notice  were  perfectly  fair 
and  open.  The  pursuer  was  not  deprived  of  all 
redress,  for  there  were  really  two  contracts  in 
this  policy — one  for  certain  payments  down,  and 
the  other  for  weekly  payments  in  cases  not 
embraced  under  the  definition.  The  pnrsaer 
here  was  entitled  to  so  much  a  week,  and  had 
been  offered  compensation  on  that  footing,  but 
had  declined  it. 
At  advising — 

Loan  JnsTiaz-CuEBK — The  policy  here  provides 
that  "if  the  insured  shall  sustain  any  bodUy 
injury  caused  as  aforesaid,  which  shall  occasion 
permanent  partial  disablement  (as  defined  on  the 
back  hereof),  then  the  company  shall  be  liable  to 
pay  to  him  the  sum  of  £200."  Now,  the  pur- 
suer's accident  as  described  in  the  condescendence 
is  this— "While  superintending  his  men  and 
assisting  them  in  the  removal  of  some  'log 
ends'  of  wood  from  one  woodyard  to  another, 
both  of  which  are  situated  in  Oalbraith  Street, 
Finnieston,  and  belong  to  him,  a  'log  end'  feU 
npon  him  by  accident  in  Galbraitb  Street  afore- 
said, striking  him  on  the  back  or  shoulders  and 
rolling  over  his  head.  By  the  force  of  the  blow 
the  pursuer  was  knocked  down,  had  his  back  and 
one  of  his  knees  seriously  injured,  and  sustained 
a  severe  rupture  on  the  left  side."  He  accord- 
ingly claims  £200  for  permanent  partial  disable- 
ment. The  defenders  maintain  that  under  the 
terms  of  the  notice  on  the  back  of  the  policy 


they  are  not  liable  as  for  permanent  partial 
disablement.  The  policy  refers  to  what  is  in  the 
notice  by  the  words  "as  defined  on  the  back 
hereof."  The  notice  does  not  bear  on  the  face  of 
it  to  be  a  definition,  and  can  only  be  taken  as 
such  because  so  referred  to  in  the  policy. 
Whatever  it  is  to  be  called  the  terms  of  the  notice 
are  most  ambiguous,  and  no  better  test  of  their 
ambiguity  can  be  given  than  the  fact  that  the 
counsel  for  the  defenders  read  to  us  fifteen 
different  synonyms  for  the  only  verb  used.  All 
depends  on  the  meaning  to  be  attached  to  the  4 
word  "implies."  If  the  notice  is  to  be  regarded 
as  a  notice  to  the  insured  it  must  be  held  to 
mean  whatever  the  insured  could  reasonably 
regard  it  as  meaning.  The  ambiguity  is  not  to 
be  interpreted  in  favour  of  the  party  who  draws 
up  the  policy,  but  is  to  be  interpreted  in  the  most 
favourable  sense  for  the  insured. 

I  cannot  read  it  as  the  Lord  Ordinary  has 
done.  He  thinks  that  in  no  case  of  injury  can  a 
person  recover  as  for  permanent  partial  disable- 
ment onless  he  has  lost  one  hand,  or  one  foot, 
or  both  his  eyes.  That  would  be  to  give  the 
policy  an  extraordinary  meaning.  It  would  never 
lead  anyone  to  read  it  in  that  way,  and  such  an 
interpretation  would  be  contrary  to  the  common 
sense  of  mankind.  A  policy  may  limit  the  pay- 
ment of  £200  in  case  of  an  accident  to  the  case 
of  the  loss  of  a  hand  or  of  a  foot,  but  it  mnst 
make  the  intention  to  do  so  quite  plain.  I 
suspect  that  very  little  business  would  be  done 
by  the  defenders  if  people  thought  those  policies 
were  only  to  be  read  as  the  company  suggests. 

It  was  said  that  there  are  here  two  contracts, 
and  that  the  pursuer  has  a  claim  nnder  the 
second  one,  although  not  under  the  first.  But 
under  the  former  the  most  he  can  receive  is  £78, 
or  £3  for  26  weeks,  which  is  very  different  from 
£200  down,  and  the  defenders'  contention  is  to 
make  a  man  who  has  met  with  an  injury  to  his 
spine  or  to  his  head  entitled  only  to  so  much  a 
week.  If  that  was  the  intention  of  the  defenders 
they  should  have  made  it  impossible  to  read  their 
policy  in  any  other  way.  Here  I  think  it  is  to 
be  read  in  the  way  most  favourable  to  the 
pursuer.  I  am  therefore  for  sustaining  the 
appeal,  and  repelling  the  first  plea-in-law  for 
the  defenders. 

LoBD  YouHO  and  Lobd  Lee  concurred. 

LoBD  BxTTBEBruBD  Olabk  was  absent. 

The  Court  sustained  the  appeal. 

Counsel  for  the  Pursuer— Ure.  Agents— Beid 
&  GuUd,  W.S. 

Counsel  for  the  Defenders — Jameson — Crole. 
Agents— J.  &,  B.  A.  Bobertson,  S.S.O. 
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Tuesday ^  March  19. 

FIRST    DIVISION. 

[Lord  Kinnear,  Ordinary. 
AITON  V.  UILNE  AND  OTHERS  (rUSSELL'S 

executors). 

Superior  and  Vaual— Personal  Obligation   in 
t'eu-Contraet — OUigation  on  Vastal,  hit  Heirt, 
1     Exteutort,  and  Sueeetson  whomsoever. 

A  fea-coniraot  proyided  that  the  subjects 
disponed  should  in  all  time  coming  descend 
to  and  be  acquired  by  the  heirs  and  sncoes- 
aors  of  the  yassal,  who  bonnd  "himself,  his 
heirs,   exeontors,   and   snccessors  whomso- 
eTer"  to  pay  the  feu-dntiea  and  implement 
the  other  prestations  incumbent  on  them. 
On  the  daath  of  the  vassal  his  heir-at-law 
refused  to  take  up  the  snocession.     In  an 
action  at  the  instance  of  the  superior — Tield 
(1)  (following  the  case  of  27i«  Police  Com- 
miuioners  of  Dundee  v.  Btraton,  February 
23,  1884,  11  B.  686)  that  the  deceased's  exe- 
cutors were  liable  only  for  feu-duties  falling 
due  in  the  TSSBars  lifetime  ;   and  (2)  that 
they  were  not  liable  for  damages  in  respect 
of  the  heir's  failure  to  enter. 
By  feu-contract  dated  17th  and  26th  September 
1879  William  Alton  of  Boddam,  Aberdeenshire, 
disponed  to  James  George  Ferguson  Bussell  of 
Aden  and    Bochanness   Lodge,   Aberdeenshire, 
and  his  heirs  and  assignees,  an  area  of  ground 
measuring  about  9  acres  adjoining  Bachanness. 
The  fen-contract,  after  specifying  certain  con- 
ditions, provided,  inter  alia: — "And  further,  as 
the  pieces  of  ground  and  others  hereby  disponed 
are  so  disponed  for  the  purpose  of  adding  to  or 
extending  the  grounds  already  attached  to,  and 
for   increasing    the    amenities    of   Buchanness 
liOdge,  it  is  hereby  expressly  provided  and  de- 
clared, that  the  said  pieces  of  ground  and  others 
hereby  disponed  shall  continue  and  in  all  time 
coming  remain  attached  to,  and  shall  not  be 
separated  from  Buchanness  Lodge  and  grounds, 
and  the  said  James  George  Ferguson  Bussell  and 
his  foresaids  shall  not  be  entitled  to  dispone, 
assign,  or  gratuitously  convey  the  said  pieces  or 
portions  of  ground  hereby  disponed  or  any  part 
thereof,  except  as  a  part  of  and  along  with  the  said 
lodge  and  grounds,  and  the  same  shall  in  all  time 
coming  descend  to  and  be  acquired  by  the  heirs 
and  Buooessors  of  the  said  James  George  Fergu- 
son Bussell  in  the  said  lodge  and  grounds :  .  .  . 
All  which  conditions,  &o.,  are  hereby  declared 
to  be  real  burdens  affecting  the  said  pieces  of 
ground  and  others  hereby  disponed,  <to.,  .  .  . 
And  it  is  hereby  expressly  provided  and  declared 
that  if  the  said  James  George  Ferguson  Bussell 
or  his  foresaids  shall  contravene  or  fail  to  imple- 
ment any  of  the  conditions,  provisions,  and  obli- 
gations herein  written,  this  present  right  and  all 
that  may  have  followed  thereon  shall,  in  the 
option  of  the  said  William  Alton  and  his  foresaids, 
become    null  and  void,  without  declarator  or 
other  process  of  law  to  that  effect,  any  law  or 
practice  to  the  contrary  notwithstanding;    and 
the  said  James  George  Ferguson  Bussell  and  his 
foresaids  shall  admit,  lose,  and  forfeit  all  right 
and  interest  in  the  ground  hereby  fened,  and 
buildings  thereon,  which  shall  thereupon  revert 


to  the  said  William  Aiton  and  his  foresaids  free 
and  disencumbered  of  all  burdens  whatsoever, 
in  like  manner  as  if  this  feu-right  had  never  been 
granted."  .  .  .  "For  which  causes,  and  on  the 
other  part,  the  said  James  George  Fergnson 
Bussell  binds  and  obliges  himself,  and  his  heirs, 
executors,  and  successors  whomsoever,  to  make 
payment  to  the  said  William  Aiton,  and  his  heirs 
and  assignees,  of  the  sum  of  £117,  15s.  sterling 
yearly,  being  at  the  rate  of  £12  per  imperii 
acre,  in  name  of  feu-duty,  for  the  said  pieces  of 
ground  and  others  hereby  disponed,  and  that  at 
the  term  of  Martinmas  yearly,  beginning  the 
first  term's  payment  thereof  at  the  term  of  Mar- 
tinmas next,  1879  for  the  year  ending  at  that 
date,  and  so  forth  yearly  in  all  time  thereafter ; 
.  .  .  and  further,  the  said  James  George  Fergu- 
son Bussell  binds  and  obliges  himself  and  his 
foresaids  to  implement  and  perform  the  whole 
other  prestations,  conditions,  and  proviaioiiB 
herein  contained,  incumbent  on  them."  The 
feu-duty  was  duly  paid  to  Martinmas  1886. 

Mr  Bussell  died  on  ISth  April  1887,  and  there 
being  no  heirs  of  his  body  his  younger  and  only 
surviving  brother  Colonel  Frank  Shirley  Bussell, 
his  heir-at-law,  succeeded  to  the  entailed  estates 
of  Aden  and  others,  including  Buchanness  Lodge. 
Mr  Bussell  left  no  other  heritage  except  the  said 
fen. 

Colonel  Bussell  refused  to  take  up  the  said  con- 
tract of  fen,  or  to  implement  the  obligation 
therein. 

Mr  Aiton  raised  the  present  action  against 
John  Cuguid  Milne  and  others,  James  Bussell's 
executors,  concluding  for  payment  of  (1)  the 
sum  of  £117,  l.^B.  in  name  of  feu-duty  due  at 
Martinmas  1887  and  interest,  or  of  £50  (the 
proportion  thereof  accruing  between  Martinmas 
1886  and  15th  April  1887)  and  interest;  (2)  of 
£2000  of  damages  for  breach  of  oontraot 

The  pursuer  averred  that  by  the  feu-oontraet 
it  was  provided  that  the  lands  disponed  should 
in  all  time  coming  descend  to  and  be  acquired 
by  the  heirs  and  successors  of  James  Bussell 
in  the  lodge  of  Buchanness  which  was  held  by 
him  at  the  date  of  the  feu-oontract  under  a  striot 
entail.  In  consequence  of  the  declinature  of 
Colonel  Bussell  to  take  np  the  fen,  the  pnrsner 
had  called  upon  the  executors  of  the  deceased 
to  make  payment  of  the  fen-duties  due  under  the 
said  contract,  and  also  either  to  take  np  the  said 
contract  of  feu  or  to  pay  damages.  By  the 
breach  af  the  said  fen-contraot  the  pursuer  has 
sustained  loss  and  damage  to  the  extent  of 
£2000. 

The  defenders  averred  that  the  clause  of  pay- 
ment of  fen-duty  was  in  the  usual  words  of 
style,  as  given  in  the  last  two  editions  of  the 
Juridical  Styles,  and  that,  according  to  inveterate 
practice,  it  imported  .after  the  death  of  the  vassal 
no  obligation  on  his  executors  for  payment  of 
the  fen-duty  in  the  fatnre.  They  denied  the 
liability  which  the  pursner  sought  to  impoee 
upon  them,  and  they  tendered  payment  of  £M>  in 
full  of  the  conclusions  of  the  summons. 

The  pursuer  pleaded,  inter  alia — "(I)  The 
defenders  as  executors  foresaid  are  due  and 
reeting-owing  to  the  pnrsner  the  feu-duty  payable 
for  year  ending  at  Martinmas  last  to  the  superior 
under  the  said  feu-contract,  or  at  least  the  pro- 
portion thereof  to  the  date  of  Mr  Bussell's  death. 
(2)  The  defenders  as  executors  foresaid  are  liable 
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to  the  parsner  in  impiement  of  the  obligations 
in  his  faTonr  contained  in  the  foresaid  contract 
of  fen.  (3)  In  consequence  of  the  breach  of  said 
contract  as  condescended  npon,  the  said  de- 
fenders are  liable  to  the  parsner  in  damages  as 
concluded  for. " 

The  defenders  pleaded,  inter  cUia — '  ■  (1)  The 
averments  of  the  pursuer  are  irreleyant,  and 
insufScient  to  support  the  conclusions  of  the 
summons.  (2)  On  a  sound  construction  of  the 
fea-oontract  libelled,  the  present  defenders  are 
not  liable  for  any  fen-duties  after  the  death 
of  the  vassal,  the  late  Mr  Knssell.  (4)  No 
damages  are  due,  in  respect  that  there  has  been 
np  breach  of  contract  or  fault  on  the  part  of  the' 
late  vassal  or  the  present  defenders,  and  lepara- 
tim,  that  the  pursuer  has  suffered  no  damage." 

On  12th  June  1888  the  Lord  Ordinary  (Eix- 
NCAB)  decerned  against  the  executors  for  pay- 
ment of  £50,  the  amount  of  fen-dnty  which  be- 
came due  dnring  the  lifetime  of  the  deceased 
vassal ;  quoad  ultra  he  sustained  the  first  and 
second  pleas-in-law  for  the  defenders,  and 
assoilzied  them  from  the  conclusions  of  the 
action,  and  found  them  entitled  to  expenses. 

"Opinion. — This  action  is  founded  npon  a 
fen-contract  between  the  pursuer  and  the  late 
Mr  James  Bnssell  of  Aden,  in  Aberdeenshire,  by 
yirtae  of  which  Mr  Bnssell  held  certain  lands 
under  the  pnrsner  from  1S79  till  his  death  on 
16th  April  1887.  The  pursuer  avers  that  the 
heir  of  line  of  the  deceased  vassal  has  refused  to 
take  up  the  fen,  or  to  perform  the  obligations 
incumbent  on  the  vassal,  and  in  consequence  of 
this  declinature  he  claims  a  right  to  recover 
from  the  defenders,  as  the  late  Mr  Bussell's 
executors,  the  feu-duty  which  fell  due  at  Martin- 
mas 1887,  the  term  following  their  author's 
death,  and  £2000  as  damages  for  breach  of  con- 
tract. 

"I  do  not  think  it  doubtful  that  the  vassal's 
executors  are  liable  for  the  fen-duties  accruing 
due  during  bis  lifetime,  and  I  shall  accordingly 
give  decree  for  £.50,  which  is  admitted  to  be  the 
proportion  of  the  feu-dnty  payable  at  Martinmas 
1879,  corresponding  to  the  period  of  Mr  Bussell's 
survivance  of  the  last  term.  But  I  think  it 
equally  clear  in  law  that  no  action  lies  against 
the  executors,  either  for  feu-duties  accruing  due 
since  the  last  vassal's  death,  or  for  damages 
in  respect  of  the  heir's  failure  to  enter. 

•'The  obligation  for  payment  of  the  feu-duty 
is  in  the  nsual  terms.  The  feaar  binds  himself 
and  his  heirs,  executors,  and  successors  whomso- 
ever, and  there  can  be  no  question  as  to  the 
construction  of  such  an  obligation  in  a  feu-con- 
tract. It  must  be  read,  as  the  Lord  President 
explains  in  Tlie  Police  Commissioner!  of  Dundee 
T.  Straton,  11  B.  590,  as  an  obligation  on  the 
original  fenar  himself,  'so  long  as  he  remains 
vassal  and  lives,  and  after  his  death  on  his  heirs 
and  executors,  for  payment  of  arrears,  and 
on  his  successors  in  the  feu  for  payment!  of  the 
fen-dnty  in  the  future.'  It  is  possible  for  the 
.fenar  to  bind  his  heirs,  executors,  and  successors 
80  as  to  make  them  all  liable,  jointly  and  sever- 
ally, to  fulfil  the  whole  obligations  of  the  feu, 
and  the  case  just  cited  is  a  good  instance  of  such 
a  contract.  But  in  the  present  case  there  is  no 
room  for  a  construction  which  wonld  make  the 
several  successors  of  the  original  fenar  liable 
singuli  in  toUdum.    The  fenar  binds  himself,  so 


long  as  he  lives  and  continues  to  be  the  vassal  in 
the  fen,  in  the  whole  prestations  of  the  con- 
tract ;  he  binds  his  successor  in  the  feu  in  like 
manner  in  the  whole  obligations  of  the  contract 
after  his  death ;  and  he  binds  his  heirs  and 
executors  for  the  arrears  which  may  be  dne 
at  his  death,  and  for  nothing  more.  The  pur- 
suer's counsel  accordingly  did  not  maintain  in 
argument  that  the  executors  would  continue 
liable  along  with  the  successor  in  the  feu  right 
if  the  latter  had  oompleted  a  title  and  entered 
with  the  superior.  Bnt  if  they  are  not  liable 
jointly  with  the  heir  of  the  investiture,  there 
appears  to  me  to  be  no  ground  in  law  npon 
which  they  can  be'made  liable  for  future  presta- 
tions at  all.  The  several  liabilities  of  the  succes- 
sor in  the  feu  on  the  one  hand,  and  the  personal 
representatives  of  the  deceased  vassal  on  the 
other,  are  perfectly  clear  and  distinct ;  and 
if  there  be  no  joint  liability,  I  am  unable  to  see 
any  reasonable  ground  for  subjecting  represen- 
tatives who  cannot  sncceed  to  the  feu  to  the 
liabilities  attaching  only  to  the  vassal. 

"But  it  is  said  that  there  is  no  successor 
in  the  feu,  because  the  heir  of  the  investiture 
declines  to  take  up  the  estate,  and  therefore 
that  the  representatives  of  the  first  vassal  must 
be  liable  for  the  feu-duties,  because  his  liability 
can  only  be  extinguished  delegatione  by  the 
substitution  of  a  new  vassal  in  his  room.  I 
know  of  no  anthority  for  this  proposition.  It  is 
not  in  my  opinion  supported  by  the  case  of 
Hyslop  V.  Shate,  on  which  the  pursuer's  counsel 
relied.  It  was  held  in  that  case  that  an  entered 
vassal  continues  liable  for  feu-dnties,  even  after 
he  has  sold  the  lands,  until  a  new  vassal  shall 
have  entered  with  the  superior.  But  the  ground 
of  judgment  was  that  the  disponer  continues 
vassal  until  the  entry  of  the  dispones,  and 
therefore  cannot  escape  from  the  liabilities 
attaching  to  that  character.  This  is  perfectly 
consistent  with  the  doctrine  laid  down  by  the 
Lord  President  in  the  case  of  Straton,  that  the 
original  fenar  remains  liable  '  so  long  as  he  lives 
and  continues  vassal,'  but  he  ceases  to  be  vassal 
when  he  dies.  His  death  vacates  the  feu,  and 
the  whole  right  and  liabilities  of  the  feu-contract 
or  feu-charter,  if  he  has  not  disponed  the  estate 
dnring  his  life,  thereupon  pass  to  the  heir  of  the 
investiture.  No  one  else  can  take  the  place  of 
the  deceased  vassal,  or  be  affected  by  lia- 
bilities which  are  inseparable  from  the  tenure. 
If  the  heir  does  not  choose  to  enter,  the  superior 
had  bis  remedy  by  declarator  of  non-entry  under 
the  old  law,  and  he  has  an  analogous  remedy 
under  the  Statute  of  1874.  Bnt  there  is  no 
authority  in  principle  or  precedent  for  sustaining 
a  personal  action  againt  representatives  who 
have  no  right  to  the  character  of  vassal,  and  no 
title  to  take  up  the  fen.  The  only  ground 
on  which  such  an  action  could  be  maintuned  is 
that  of  personal  obligation  imposed  upon  the 
deceased  vassal's  representatives  by  a  special 
stipulation  for  that  purpose.  Whether  there  is 
such  an  obligation  in  any  particular  feu-contract 
is  a  question  of  construction,  and  in  the  present 
case  the  construction  of  the  contract  does  not 
appear  to  me  to  be  doubtful. 

"I  am  unable  to  follow  the  reasoning  npon 
which  it  is  proposed  to  subject  the  defenders  in 
damages.  If  they  are  liable  for  fen-duties,  their 
liability  must  be  limited  to  the  amount  actually 
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dne.    It  they  are  not  liable,  they  have  oommitted 
no  breach  of  contract. " 

The  pursuer  reclaimed,  and  argned — The  claim 
which  the  porsner  here  made  was  reasonable, 
and  was  in  its  form  of  damages  the  only  remedy 
which  he  had  against  the  vasaal's  ezecutry  estate. 
An  analogy  could  be  drawn  for  a  claim  of  this 
kind  from  leases,  the  resnlt  of  the  law  as  to 
which  was  that  a  tenant  in  binding  himself 
bound  his  estate  after  his  death — liethune  y. 
Morgan,  December  16,  1874,  2  It.  18G.  Leases 
and  feu-oontracta  were  both  personal  contracts, 
and  it  had  been  held  in  anch  cases  that  the 
liability  of  the  tenant  only  ceased  delegatione — 
Skene  t,  GreenhUl,  May  20,  182.5,  4  Sh.  25.  But 
when  there  was  no  delegation  an  opposite  rule 

Srevailed — Ilyiilop  v.  Sluiw,  March  13,  1863,  2 
[acph.  685.  The  bargain  undertaken  by  the 
deceased  could  be  implemented  by  his  rich 
estate,  or  it  could  pay  damages  for  breach  of 
contract — Abercom  v.  Mamech'a  Trustees,  June 
26,  1817,  19  F.C.  864.  There  was  in  the  present 
case  a  double  liability  and  a  double  contract — 
Hunter  ▼.  Boog,  December  16,  1834,  13  Sh.  206. 
There  was  in  the  present  case  no  one  the  superior 
could  go  against  by  virtue  of  his  tenure,  but  he 
could  go  against  the  executors  of  the  deceased 
in  virtue  of  the  contract — Bums  v  Martin,  Feb- 
ruary 14,  1887,  14  B.  (H.  of  L.)  20;  SUwart  v. 
M'CaUum,  February  14,  1868,  6  Macph.  332  ; 
King's  OoUege  of  Aberdeen  v.  Hay,  March  11, 
1852,  14  D.  676 ;  Stair,  ii.  8,  34 ;  2  Bankton, 
144.  It  was  urged  by  the  other  side  that  no 
case  could  be  shown  in  which  a  demand  similar 
to  the  present  had  been  made,  but  that  was  no 
satisfactory  answer,  for  in  the  case  of  Byslop, 
supra,  no  parallel  case  was  cited,  and  yet  the 
decision  was  in  favour  of  the  superior.  In  cases 
like  the  present  a  distinction  was  to  be  drawn 
between  the  feudal  relation  and  the  personal 
contract  —  Prudential  Assurance  Company  v. 
Ch^ne,  Jone  4,  1884,  U  B.  871. 

Argued  for  the  defenders — The  defenders'  lia- 
bility here  was  quite  limited  in  its  character,  and 
was  settled  by  the  case  of  The  Police  Commit- 
sioners  of  Dundee  y.  Straion,  February  22,  1884, 
11  B.  690 ;  they  were  bound  for  the  fen-duty  dae  at 
the  death  of  the  vassal,  but  for  no  more.  The  de- 
fenders had  no  right  to  make  up  a  title  to  these 
subjects,  and  if  Bnssell  had  disponed  them  to 
them,  he  would  by  so  doing  have  broken  the 
fen-contract.  The  pursuer  was  therefore  seeking 
to  make  the  defenders  liable  in  feu-duty  for  a 
subject  from  which  they  never  eonld  derive  any 
benefit.  The  words  in  the  feu-contract  imported 
no  higher  liability  than  would  have  been  incurred 
under  an  ordinary  feu-charter — Jur.  Styles,  vol. 
i.  (3rd  ed,)  p.  32.  Divestiture  terminated  liabi- 
lity. There  were  two  kinds  of  divestiture — (1) 
by  devolution,  (2)  by  death — Duff's  Feudal  Con- 
veyancing, p.  183.  As  the  defenders  were  not 
the  successors  of  the  vassal  in  the  fen,  they  were 
not  liable  in  fen-duties  after  the  deceased's  death, 
and  it  was  absurd  to  suggest  that  any  obligation 
lay  upon  them  to  provide  a  vassal  in  all  per- 
petuity— Peddie  v.  Gibson,  February  27,  1846,  8 
D.  560.  Ko  analogy  could  be  drawn  for  the 
case  of  leases — Scott's  Executors  v.  Hepburn, 
June  14,  1876,  3  E.  816 ;  M'Oallum  v.  Stewart, 
February  17,  1870,  8  Macph.  (H.  of  L.)  1.  It 
had  never  been  decided  that  when  a  vassal  died 
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the  superior  had  two  remedies,  one  against  the 
land  and  another  against  the  executors.  The 
tenure  ended  with  the  vassal's  death  as  effec- 
tually as  it  did  inter  mws  by  the  entry  of  a  new 
vassal,  and  all  obUgations  depending  on  the 
tenure  ended  with  it — Brown's  Trustees  v.  Web- 
ster, March  11,  1862,  14  D.  676.  The  case  of 
Hyslop,  supra,  on  which  the  pursuer  so  much 
relied,  could  not  be  taken  as  settling  that  a  land- 
lord had  the  right  to  go  against  his  tenant's 
executors  in  implement  of  the  prestations  of  the 
lease ,-  the  question  was  left  open,  but  the  law 
of  leases  did  not  affect  the  present  question  as 
there  was  no  reddendo  in  a  lease,  only  a  personal 
obligation. 

At  advising — 

liOBD  Pbesiseiit — ^Thc  late  Mr  Bnssell  of  Aden 
and  Buchanness  Iiodge>  Aberdeenshire,  died  on 
the  15th  April  1887.  He  had  been  for  some 
time  before  his  death  a  vassal  of  the  pursuer's 
under  a  fan-contract  dated  17th  and  26th  Sep- 
tember 1879.  Mr  BuBsell's  heir-at-law  is  not 
inclined  to  take  up  this  succession,  and  he 
refuses  to  enter  with  the  pursuer  as  superior; 
and  accordingly  the  present  action  has  been 
brought  by  the  superior  against  Mr  Kussell's 
executors  in  which  he  seeks  to  have  them  or- 
dained to  pay  the  feu-duty  due  at  M»Ttimnim 
1887,  the  term  following  their  author's  death, 
and  to  pay  a  sum  of  £2000  as  damages  for  breach 
of  contract. 

I  think  this  is  a  vary  clear  case,  and  I  entirely 
agree  in  the  view  adopted  by  the  Lord  Ordinary. 

The  relation  of  superior  and  vassal  is  consti- 
tuted either  by  feu-charter  or  by  feu-contract. 
Under  an  ordinary  charter  the  vassal,  by  accept- 
ing the  fen,  comes  under  an  obligation  to  pay 
the  feu-duty,  and  he  subjects  his  personal  repre- 
sentatives to  all  feu-duties  accruing  due  during 
big  lifetime.  If  the  vassal's  heir  takes  np  the 
succession,  he  in  like  manner  becomes  liable 
to  the  superior  in  payment  of  the  fen-duty,  while 
if  the  feu  be  sold,  the  successor  in  the  fen 
becomes  liable  to  the  superior  for  the  feu-duty, 
and  the  original  feuar  is  discharged. 

In  the  present  case,  the  deed  being  a  feu- 
contract,  the  vassal  binds  himself,  his  heirs, 
executors,  and  successors  whomsoever — that  is 
to  say,  there  is  an  expressed  obligation  upon  tbe 
successors  in  feu,  instead  of  an  implied  obliga- 
tion, as  there  would  have  been  in  a  feu-charter. 
All  that  the  vassal  here  does  by  his  acceptance  of 
the  feu  is  to  bind  himself  and  his  executors  in 
payment  of  the  stipulated  fen-duty  accruing 
during  his  life,  and  his  successors  in  the  fen  for 
payment  of  feu-duty  in  the  future. 

It  is  not  necessary  to  consider  the  various 
obligations  which  may  be  entered  into,  and 
which  may  be  made  to  form  part  of  a  fea- 
oontract,  because  we  have  none  of  these  to  deal 
with  in  the  present  case. 

Anything  may  be  the  subject  of  contract 
between  the  various  parties,  but  in  the  ordinar; 
case  the  personal  representatives  of  the  original 
vassal  can  only  be  made  liable  for  the  fen-dnties 
accruing  dne  during  the  vassal's  lifetime. 

The  obligations  of  the  vassal  might  very  easily 
have  been  made  much  wider,  as  ia  the  case  cited 
by  the  Lord  Ordinary.  The  words  used  tiiere 
were,  as  in  the  present  case,  "heirs,  execntors, 
and    successors   whomsoever,"   but   there   was 
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added,  "  oonjanotly  and  aerarally."  Now,  these 
were  fatal  words  for  the  feoar,  because  each  was 
boand  along  with  all  the  others.  This  was  not 
a  separate  but  a  conjunct  obligation.  The  Oourt 
were  all  of  opinion  that  bnt  for  these  words  the 
result  at  which  it  arrived  wonld  have  been  the 
opposite.  I  see  that  in  that  case  I  said — "If 
the  clause  had  stood  precisely  as  it  does,  but 
without  the  words  'conjunctly  and  severally,'  it 
could  not  have  been  contended  that  any  party 
was  bound  but  those  who  wonld  generally  be 
bound  under  such  clauses  in  an  ordinary  feu- 
contraot.  The  imposition  of  the  obligations  on 
the  vassal,  his  heirs,  executors,  and  sncoessors, 
would  have  been  i«ad,  according  to  inveterate 
practice,  as  an  obligation  on  himself  eo  long  as 
he  remained  vassal  and  lived,  and  after  bis  death 
on  his  heirs  and  executors,  for  payment  of 
arrears,  and  on  his  successors  in  the  fen  for  pay- 
ment of  feu-duty  in  the  future."  Now,  that  is 
jost  the  clause  which  we  have  to  construe  here, 
and  accordingly  the  case  of  Siraton  becomes  an 
express  authority  on  the  present  question. 

LoBD  Adam — I  think  this  a  very  clear  case, 
and  I  concur  in  the  opinion  expressed  by  your 
Lordship.  The  question  turns  upon  the  con- 
struction which  is  to  be  put  upon  what  wonld  be 
termed  the  reddendo  clause  in  a  fen-charter.  By 
it  the  vassal  Bussell  bound  himself  during  his 
lifetime,  and  his  heirs  and  executors,  and  his 
successors  after  bis  death,  in  payment  of  these 
fea-dnties,  and  accordingly  the  question  comes 
to  be,  are  the  defenders  Bnssell's  successors  in 
the  feu  ?  If  they  are,  then  they  are  liable  in  the 
payments  claimed ;  if  they  are  not,  then  the 
sums  demanded  are  not  exigible  from  them.  As 
they  are  not  the  vassal's  successors  in  the  fen, 
they  are  in  my  opinion  entitled  to  absolvitor. 
But  it  was  urged  in  addition  that  the  true  read- 
ing of  the  obligation  undertaken  by  Bussell  was 
that  he  bound  himself  to  provide  a  successor  in 
the  feu  for  all  time  coming,  and  that  as  he  had 
failed  in  his  undertaking,  the  sum  now  claimed 
in  name  of  damages  was  due.  I  cannot  see  any- 
thing to  warrant  such  a  reading  of  this  contract, 
and  accordingly  I  think  the  only  course  open  to 
the  pursuer  is  just  to  adopt  his  ordinary  remedy 
and  resume  possession  of  the  feu. 

The  .  LoBO  Fbesident  intimated  that  Lobd 
MuBE  (who  was  absent  from  illness)  concurred 
in  the  judgment. 

The  Court  adhered. 

Counsel  for  the  Pursuer— Sir  C.  Pearson — 
Graham  Murray.  Agents— Tods,  Murray,  & 
Jamieson,  W.S. 

Counsel  for  the  Defender-  D.-F.  Mackintosh, 
Q.  O.  — Begg.  Agents—  Morton,  Neilson ,  &  Smart, 
W.8. 


Tuesday,  March  19. 

FIRST    DIVISION. 

[Commissariot  of  Edinburgh. 
VINCENT  AND  GUARDIAN  V.  THE  BABL  OF 

BUCHAN. 
Foreign — Domicile — Proof— Onus. 

A  lady  whose  domicile  of  origin  was 
Scottish  married  in  1856  a  domiciled  Scots- 
man, with  whom  she  resided,  partly  in 
Scotland  and  partly  in  England,  down  to 
the  date  of  bis  death  in  1888. 

Her  husband  left  her  considerable  pro- 
perty, consisting  of  a  bouse  in  London, 
which  after  occupying  for  a  few  months, 
she  sold  along  with  most  of  the  furniture 
which  it  contained,  two  farms  in  Scotland, 
which  were  in  her  possession  at  the  time  of 
her  death,  and  about  £16,000,  which  was  in- 
vested by  her  Scottish  agents  on  heritable 
security  in  Scotland.  During  the  five  years 
which  she  survived  her  husband  she  only 
revisited  Scotland  twice,  residing  for  the 
most  part  in  London  in  famished  houses,  or 
in  lodgings.  She  frequently  went  abroad, 
and  she  also  visited  occasionally  various 
watering  places  in  England.  She  died  in 
London  in  1888. 

After  her  death  a  question  arose  as  to 

whether  her  domicile  was  Scottish  or  English. 

Held  that  the   onut  of   proving   that  the 

deceased    had  abandoned  her  domicile  of 

origin  fell  upon  the  party  alleging  that  she 

had    animo  et  facto  acquired  an    English 

domicile  ;  and,  on  the  proof,  that  this  onu$ 

had  not  been  discharged. 

This  was  an    application    in    the    Commissary 

Court  of  Edinburgh  for  the  appointment  of  an 

executor  to  the  deceased  Lady  Elizabeth  Xee 

Harvey,  widow  of  Henry  Lee  Harvey  of  Castle 

Semple,  Benfrewshire.      She  died  in  London  on 

18th  January  1888. 

Francis  Erskine  Vincent  presented  a  petition 
to  be  decerned  executor.  He  was  the  nephew  of 
the  deceased,  and  her  sole  next-of-kin  by  the  law 
of  Scotland.  He  alleged  that  Lady  Elizabeth 
died  domiciled  in  Scotland. 

The  application  was  opposed  by  the  Bight 
Honourable  David  Stuart,  Earl  of  Buchan,  the 
eldest  brother  consanguinean  of  the  said  Lady 
Harvey,  who  alleged  that  at  the  date  of  bet 
death  she  was!  s  domiciled  Englishwoman,  that 
her  succession  fell  to  be  regulated  by  the  law  of 
England,  and  that  by  it,  in  cases  of  intestacy, 
brothers  and  sisters  consanguinean  were  entitled 
to  participate  in  the  division  of  the  deceased's 
estate,  and  to  the  office  of  executor,  equally  with 
the  brothers  and  sisters  german.  The  respon- 
dent maintained  that  he  was  entitled  to  be  sub- 
stituted for  the  petitioner,  who  was  a  minor,  or 
to  be  conjoined  with  him  in  the  office  of 
executor. 

The  Sheriff  Commissary  allowed  a  proof,  the 
petitioner  being  appointed  to  lead.  The  follow- 
ing facts  were  established — ^Lady  Elizabeth  Lee 
Harvey  was  a  daughter  of  the  late  Henry  David 
Erskine,  12th  Earl  of  Buchan,  who  was  a  domi- 
ciled Sooteman.  She  was  born  in  Scotland.  In 
1885  she  married  Henry  Lee  Harvey  of  Castle 
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Ssmple,  BenfrewBhire,  who  was  a  Scotsman. 
They  resided  at  OaHtle  Semple  after  her  marriage 
(down  to  the  date  of  Mr  Harvey's  death  in  May 
1883),  a  small  part  of  each  year  being  spent  at 
Mr  Harvey's  London  honae,  113  St  George's 
Square.  At  his  death  Mr  Harvey  left  her  two 
farms  in  the  county  of  Renfrew  (which  she  still 
held  at  the  time  of  her  death),  and  from  £14,000 
to  £15,000  of  moveable  property,  which  was  lent 
out  upon  various  securities  by  her  Scottish  agents 
(chiefly  heritable  securities  over  Scottish  pro- 
perty). Mr  Harvey  also  left  her  his  London  house 
in  St  George's  Square,  which  she  occupied  for  afew 
months  after  his  death,  and  then  sold  it.  After 
Mr  Harvey's  death  Lady  Elizabeth  only  visited 
Scotland  twice.  She  lived  partly  in  London  in 
various  furnished  honses  in  Gadogan  Place,  and 
also  in  lodgings  there,  and  partly  on  the  Continent, 
and  at  different  watering  places  in  England,  and 
she  died  in  lodgings  at  85  Gadogan  Place  in 
January  1888  intestate,  and  without  issue.  The 
more  important  passages  in  the  evidence  bearing 
upon  the  question  whether  at  the  time  of  her 
death  Lady  Elizabeth  had  or  had  not  abandoned 
her  Scottish  domicile  of  origin  are  quoted  in  the 
opinion  of  Lord  Adam. 

On  29th  June  1888  the  Sheriff-Substitute 
(Hamilton)  pronounced  an  interlocutor  finding 
that  the  deceased  died  domiciled  ia  England, 
and  sustaining  the  flnt  plea-in-Iaw  for  the  re- 
spondent. 

"Note. — It  is  not  disputed  that  the  late  Lady 
Elizabeth  Lee  Harvey,  who  was  the  daughter  of 
a  Scottish  Earl,  and  the  wife  of  a  Scottish  landed 
proprietor,  had  her  domicile  in  Scotland  down  to 
her  husband's  death  in  1883.  The  qnestion  is 
whether  she  afterwards  acquired  a  domicile  in 
England,  which  she  retained  until  her  death  in 
January  last.  After  careful  consideration  the 
Sheriff-Substitute  has  come  to  be  of  opinion  that 
the  question  must  be  answered  in  the  afiSrmative. 
Shortly  stated,  the  import  of  the  evidence  seems 
to  him  to  be — That  when  Lady  Elizabeth  left 
Scotland  after  her  husband's  death  she  had  no 
intention  of  returning,  that  she  voluntarily  fixed 
upon  London  as  the  place  where  she  wonid  live 
in  future,  and  that  the  character  and  oircnm- 
stanoes  of  her  residence  there,  which  lasted 
practically  without  interruption  from  the  time  of 
her  leaving  Scotland  until  her  death,  showed  a 
present  intention  to  make  London  her  home  or 
permanent  place  of  abode. 

"The  Sheriff-Substitute  in  dismissing  the 
petition  is  not  to  be  held  as  deciding  that  the 
petitioner  is  not  entitled  to  be  decerned  executor 
to  the  deceased.  It  is  not  denied  that  by  the 
law  of  England  he  has  right  to  a  share  of  the 
estate,  and  he  may  have  right  also  to  a  share  in 
its  administration,  but  this  question  virill  be  better 
considered  on  a  new  application  than  on  any 
amendment  of  the  present  petition." 

The  petitioner  appealed,  and  argued— The 
Sheriff  was  wrong  in  throwing  upon  the  peti- 
tioner the  onus  of  proof,  for  there  could  be  no 
doubt  that,  looking  to  the  facts  of  the  case,  Lady 
Elizabeth  was  a  domiciled  Scotswoman  at  the 
date  of  her  husband's  death— that  was  in  1883 — 
and  the  only  qnestion  to  be  determined  was 
whether  she  between  1883  and  1888  (the  year  of 
her  death)  abandoned  her  domicile  of  origin, 
and  acquired  a  domicile  of  residence ;  but  the 
onui  was  on  the  respondent    to  displace  this 


Scottish  domieile  of  origin— 5tMZ  v.  Steel,  July 
13,  1888,  15  R.  896;  Moorhovte  v.  Jyrrd,  L.R., 
10  H.  of  L.  272  ;  Donaldson  v.  M'Clure,  Decem- 
ber 18,  1857,  20  D.  307.  There  was  not  on  Lady 
Elizabeth's  part  any  change  of  domicile  animo 
et facto  after  her  husband's  death.  She  had  no 
fixed  residence,  and  no  desire  to  make  one.  The 
mere  circumstance  of  long-continued  residence 
did  not  per  »e  constitute  a  change  of  domicile — 
Udny  V.  Udny,  December  14,  1866,  5  Macph. 
164  i  BeU  V.  Kennedy,  May  14,  1868,  6  Maoph. 
H.  of  L.,  96  ;  Patience  v  Main,  L.R., 

29,  Oh.  Div.  976  ;  Munro  v.  Munrc,  Aug.  10, 
1840,  1  Rob.  App.  492  ;  Fraser  on  Husband  and 
Wife,  ii.  p.  1265. 

Argued  for  respondent  —  While  admittedly 
Lady  Elizabeth's  domicile  of  origin  was  Scottish, 
and  while  she  admittedly  retained  this  np  to  the 
date  of  her  husband's  death,  after  that  event  she, 
by  her  permanent  residence  out  of  Scotland  and 
mostly  in  London,  acquired  animo  et  faeto  a 
domicile  of  residence  in  England.  So  far  as  Lady 
Elizabeth  had  any  fixed  determination.it  was  not  to 
return  to  Scotland.  Her  animus  in  the  matter  was 
to  be  gathered  from  her  acts.  It  was  possible  that 
she  did  not  realise  what  she  was  doing  when  she 
made  London  her  home  ;  but  a  person  might  by 
his  acts  acquire  a  domicile  of  residence,  and  his 
animus  would  be  interpreted  by  his  actings.  By 
her  not  residing  in  Scotland,  and  by  making 
London  her  permanent  home,  Lady  Elizabeth 
had  shown  her  intention  of  abandoning  her  domi- 
cile of  birth.  She  was  a  widow  whose  home  in 
Scotland  was  broken  np,  and  this  of  itself 
favoured  a  change  of  domicile,  while  her  meet 
valued  friends  were  resident  in  London,  and  her 
interests  were  after  her  bnsband's  death  all 
centred  there.  The  Sheriff  might  have  been 
wrong  in  ordering  the  petitioner  to  lead  in  the 
proof,  but  any  onus  which  lay  upon  the  respon- 
dent had  been  shifted,  and  the  proof  showed  that 
Lady  Elizabeth  at  the  time  of  her  death  was  a 
domiciled  Englishwoman. 

At  advising — 

LoBD  Adah — ^Lady  Elizabeth  Lee  Harvey  died 
intestate  and  without  issue  on  the  13th  Jannary 
1888.  Thereafter  the  petitioner  Francis  Eiskine 
Vincent,  who  is  a  minor,  presented  a  petition  to 
the  Commissary  of  Edinburgh  praying  to  be 
decerned  executor-dative  qua  next-of-kin  to 
her  along  with  his  father  as  his  curator. 

The  petition  is  presented  on  the  footing  that 
Lady  Elizabeth  Lee  Harvey  was  at  the  time  of 
her  death  domiciled  in  Scotland. 

It  ia  not  disputed  that  the  petitioner  is  the 
only  child  of  Lady  Margaret  Erskiae  or  Vincent, 
and  that  she  and  Lady  Elizabeth  Lee  Harvey 
were  the  only  children  of  the  second  marriage 
of  the  Earl  of  Buchan,  and  that  therefore  the 
petitioner  is  the  deceased's  sole  next-of-kin  by 
the  law  of  Scotland.  The  petition,  however,  is 
opposed  by  the  Earl  of  Buchan,  who  is  the  eldest 
brother  consanguinean  of  Lady  Elizabeth  Lee 
Harvey.  He  alleges  that  he  is  one  of  her  next- 
of-kin  according  to  the  law  of  England,  and  that 
by  that  law  brothers  and  sisters  oonsanguineaA 
are  entitled  in  cases  of  intestacy  to  participate 
in  the  division  of  the  deceased's  estate  equally 
with  the  brothers  and  sisters  german,  and  he 
farther  alleges  that  Lady  Elizabeth  Lee  Harvey 
was  at  the  time  of  her  death  domiciled  in 
England, 
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The  question  at  issne  between  the  parties,  and 
the  only  one  that  was  argued  to  ns,  ie,  whether 
Lady  Elizabeth  Lee  Harvey  was  at  the  time  of 
her  death  domiciled  in  Scotland  or  England  ? 

The  Sheriff  Commissary,  on  considering  the 
proof,  pronounced  on  29th  June  1888  an  inter- 
loontoT  by  which  he  found  that  the  deceased  died 
domioiled  in  England,  and  dismissed  the  petition. 

It  is  against  this  interlocutor  that  the  present 
appeal  is  brought. 

Lady  Elizabeth  Lee  Harvey  was  the  daughter 
of  the  Earl  of  Baoban,  who  was  a  Scottish  Peer 
and  a  domioiled  Scotsman.  She  was  born  in 
Edinburgh,  and  was  married  in  1855  to  Mr  Lee 
Harvey  of  Castle  Sample,  who  was  also  a  domi- 
ciled Scotsman,  and  the  proprietor  of  that  estate 
in  Scotland,  where  she  principally  resided  with 
him  until  bis  death  in  May  1883.  There  can  be 
no  donbt  or  question  therefore  that  Lady  Eliza- 
beth Lee  Harvey  was  from  her  birth  down  to  this 
date,  1888,  a  domiciled  Scotswoman.  It  is  at 
this  date  accordingly  that  the  respondent  alleges 
that  Lady  Elizabeth  changed  her  domicile. 

That  being  so,  the  onus  undoubtedly  lies  upon 
the  respondent  of  proving  the  change  he  alleges, 
and  I  may  remark  in  passing,  although  it  is  not 
very  material  now,  that  the  interlocntors  of  the 
Sheriff-Substitute  of  IGth  and  Slst  March  1888 
respectively  were  erroneous,  in  respect  that  by 
ordering  the  petitioner  to  lead  in  the  proof  they 
failed  to  recognise  the  onut  thus  lying  on  the 
respondent.  What  that  onut  is,  and  what  the 
respondent  must  prove  in  order  to  establish  a 
change  in  the  domicile  of  origin,  is,  I  think,  quite 
settled  in  law,  and  I  need  only  lo  refer  to  the 
recent  case  of  Steel  v.  Sted,  15  K.  896,  and  to 
the  authorities  there  cited.  These  cases  settle 
that  the  respondent  must  prove  not  only  that 
Lady  Elizabeth  intended  to  abandon  her  Scotch 
domicile  after  the  death  of  her  husband,  but  also 
that  Bbe  actually  acquired  animo  et  facto  a  domicile 
in  England.  The  domicile  of  origin  cannot  be  lost 
until  another  is  acquired — merely  to  prove  there- 
fore that  Lady  Elizabeth  when  she  went  to  Eng- 
land did  not  intend  to  return  to  Scotland  to  reside 
there  would  per  se  avail  the  respondent  nothing. 
I  think  that  it  is  equally  well  settled  in  law  and  in 
reason  that  an  intention  to  abandon  the  domicile 
of  origin  is  not  easily  to  be  presumed.  It  is  not 
easily  to  be  presumed  that  a  person  intends'  to 
abandon  those  civil  rights  which  he  has  hitherto 
enjoyed,  and  which  have  hitherto  regulated  his 
life,  and  to  subject  himself  to  foreign  laws.  But 
this  no  donbt  is  a  question  of  degree,  and  it  may 
more  easily  be  presumed,  for  example,  that  a 
Scotsman  may  have  intended  to  subject  himself 
to  the  laws  of  England  than  to  those  of  a  purely 
foreign  country. 

From  a  carefnl  consideration  of  the  evidence 
I  am  satisfied  that  when  Lady  Elizabeth,  upon 
the  death  of  her  husband  in  1883,  having  no 
longer  a  residence  in  Scotland,  went  to  reside  in 
London  she  had  no  intention  of  abandoning  her 
Scottish  domicile.  I  think  she  had  no  settled 
intention  of  residing  in  London  or  elsewhere  in 
England.  I  think  the  state  of  her  mind  was, 
that  she  had  resolved  to  have  no  permanent  home 
anywhere,  but  to  reside  either  in  England  or 
abroad  from  time  to  time  as  best  suited  her  health 
and  convenience  at  the  time,  and  I  think  that 
this  continued  to  be  the  condition  of  her  mind 
until  her  death. 


If  this  be  the  right  view  of  the  evidence,  then 
the  respondent's  case  must  fail,  because  in  that 
case  Lady  Elizabeth  never  had  the  animus  to 
change  her  domicile,  which  was  necessary  as  the 
first  condition  for  the  acquisition  of  a  new  domi- 
cile. That  Lady  Elizabeth  should  not  have 
desired  to  form  a  permanent  residence  at  any 
particular  place  was,  I  thick,  in  her  circumstances 
very  natural.  There  had  been  only  one  child  of 
the  marriage  between  her  and  her  husband,  a 
daughter,  but  she  had  died,  and  Lady  Elizabeth 
after  her  husband's  death  was  left  very  much 
alone  in  the  world.  She  seems  to  have  had  few 
ties  left,  and  no  particular  reason  for  selecting 
one  place  rather  than  another  for  a  permanent 
residence.  As  regards  Scotland,  Castle  Semple^ 
was  entailed,  and  had  passed  into  the  hands  of 
comparative  strangers,  so  that  she  bad  no  longer 
any  residence  there.  She  seems  to  have  had  few 
or  no  friends  in  England  except  her'  Scottish 
relatives,  and  of  them  she  seems  to  have  been 
most  attached  to  her  stepmother  Lady  Bnchan, 
an  aged  lady,  who  had  brought  her  up.  There 
is,  however,  evidence  as  to  what  Lady  Eliza- 
beth's intentions  were  as  regards  her  future 
life. 

Lady  Bnchan,  who  I  think  is  more  likely  than 
anyone  else  to  luive  known  her  intentions  in  this 
respect,  says — "Her  first  idea,  I  believe,  in  the 
world  was,  that  she  never  would  have  a  home 
again  after  losing  her  bnsband  and  child.  Then 
she  came  to  London,  and  she  always  disliked 
London  excessively,  and  came,  I  believe,  only 
because  she  knew  I  was  so  much  attached  to  her. 
(Q)  Did  she  ever  speak  to  you  about  living 
abroad? — (A)  No;  she  always  said  she  never 
would  live  anywhere,  but  she  meant  to  go 
abroad.  I  daresay  it  would  have  ended  in  her 
living  chiefly  abroad,  and  only  coming  to  Eng- 
land and  Scotland  occasionally."  And  again 
Lady  Buchan  says,  in  answer  to  the  question, 
"Do  yon  believe  that  she  had  any  intention  in 
her  mind  as  to  where  she  would  live  when  she 
was  in  London  ? — (A)  I  am  quite  sure  of  her  mind 
so  far  that  she  was  determined  she  never  would, 
yon  might  say,  '  live'  anywhere.  One  cannot  tell 
what  might  have  happened,  but  I  am  quite  sure 
it  would  not  have  been  London  or  England — 
any. part  of  England.  But  I  do  not  believe  she 
ever  would  have  settled.  I  do  not  believe  so." 
Then  again  Lady  Buchan  says,  with  reference  to 
Lady  Elizabeth  having  sold  her  furniture — "She 
told  me  she  sold  the  things  because  she  did  not 
want  them  any  more,  and  never  could  want  them 
again.  I  have  heard  her  say  that  very  often. 
(Q)  Did  she  say  why  she  would  not  want  them 
again  f — (A)  Because  she  said  she  never  could  be 
happy  in  this  world,  and  she  never  would  attempt 
to  make  a  home  for  herself  again.  She  said  that 
to  me  in  different  words,  but  implying  that. 
That  was  the  only  thing  in  fact  I  think  that  she 
had  clear  in  her  mind." 

Mrs  Dr  Garrett  Anderson,  who  attended  her 
professionally  for  a  number  of  years,  says  on  this 
subject,  in  answer  to  the  question,  "Did  she 
speak  to  you  as  to  her  intentions  at  any  time? — 
(A)  As  to  staying  do  yon  mean  ?  'Yes.  — The  only 
thing  that  I  can  remember  bearing  upon  it  at  all 
was  that  once  or  twice  I  tried  to  interest  her  in 
different  things  in  London,  and  she  always  said, 
'  Oh,  it  was  not  worth  while  taking  up  things  in 
London  ;   I  am  here  only  passing ;   I  am  here 
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as  it  were  for  the  time.'    I  remember  her  saying 
that,  and  I  think  that  is  all." 

Mr  Ligertwood,  who  if  a  very  reliable  witness, 
speaking  to  a  conyersation  which  took  place  in 
1886,  is  asked — "Did  she  say  anything  on  that 
occasion  as  to  where  she  was  going  to  live  ? — (A) 
Not  mnoh  ;  she  thought  it  would  end  in  her  living 
abroad,  as  she  thought  the  climate  suited  her 
better.  "(Q)  Did  she  ever  make  nse  of  any  ex- 
pression that  gave  yon  to  understand  that  she 
had  any  intention  of  residing  permanently  at  any 
particular  place? — (A)  No,  but  I  thought  when 
she  spoke  about  living  abroad  it  would  be  Carls- 
bad as  she  was  very  fond  of  it.  (Q)  Did  she  nse 
any  expression  to  make  yon  think  that  she  thought 
of  living  in  London  or  any  other  place  ? — (A)  No, 
I  don't  think  so."  And  Dr  Campbell,  who  is  a 
witness  for  the  respondent,  and  who  had  been 
her  medical  attendant  for  several  years,  says  on 
this  subject — (Q)  "  In  the  course  of  your  conver- 
sation with  her  did  she  ever  say  anything  which 
showed  her  intention  as  to  the  place  of  her 
residence? — (A)  Not  the  slightest  She  seemed 
to  have  no  wish  at  all.  She  seemed  to  be  absolutely 
indifferent  as  to  where  she  was. " 

There  is  also  a  voluminous  correspondence 
produced  containing  many  of  Lady  Elizabeth's 
letters,  principally  npon  business  matters,  but  it 
does  not  throw  much,  if  any,  light  on  her  inten- 
tions in  this  respect.  I  may,  however,  refer  to 
one,  of  date  25th  August  1883,  addressed  to  Mr 
Ligertwood,  in  which  she  writes— "Of  course 
I  shall  be  more  in  Loudon  now  than  anywhere 
else,"  That  is  exactly  what  she  was  doing  during 
the  few  future  years  of  her  life,  but  that  is  a  very 
different  thing  from  being  settled  permanently 
there. 

As  regards  the  evidence  of  the  servants  I  do 
not  think  it  is  of  any  weight.  Lady  Elizabeth 
seems  to  have  said  to  them  one  thing  to-day  and 
another  thing  to-morrow ;  that  she  was  going  to 
live  in  London,  in  Germany,  or  in  Paris,  just  as 
she  happened  to  be  pleased  with  her  surroundings 
at  the  time. 

Kor  do  the  circumstances  of  her  residence  in 
London  after  her  husband's  death  afford  any 
presumption  that  she  intended  to  reside  there 
permanently.  Her  husband  had  left  her  by 
disposition  and  settlement  everything  in  his 
power,  and  among  other  subjects  a  house  in  St 
Oeorge's  Square,  London,  in  whioh  they  had 
resided  for  a  part  of  the  year,  and  in  which  she 
was  residing  when  he  died.  But  she  broke  up 
her  establishment  there,  sold  the  most  part  of 
the  furniture,  and  ultimately  the  house  also. 
Too  much  weight  must  not,  however,  be  attached 
to  the  sale  of  tbe  house,  because  she  thought  it 
too  large  for  her,  and  did  not  like  tbe  situation. 
After  breaking  up  her  establishment  in  St  George's 
Square  she  lived  for  some  time  in  lodgings,  and 
then  successively  in  three  famished  houses  in 
Cadogan  Place,  which  situation  she  liked,  and 
she  ultimately  died  there  in  lodgings  or  furnished 
apartments.  Every  year,  except  one  when  she 
travelled  in  England,  she  resided  for  some  months 
abroad.  This  mode  of  life  does  not  appear  to 
me  to  suggest  any  element  of  permanency  of 
residence,  but  rather  a  desire  on  her  Ladyship's 
part  to  be  able  to  move  about  when  and  where 
she  pleased. 

On  the  other  hand,  as  regards  Scotland,  it  is 
tme  that  she  had  no  residence  there,  and  only 


visited  it  twice  after  her  husband's  death.  She 
had  two  farms  in  Henfrewshire  -whidi  her 
husband  had  left  her,  and  although  when  bad 
times  came,  and  she  had  trouble  with' her  tenants, 
she  wished  to  sell  these  farms,  they  had  not  been 
sold  at  the  time  of  her  death.  Her  husband  had 
also  left  her  between  £14,000  add  £16,000  of 
moveable  property.  This  was  all  invested  in 
Scotland,  and  her  whole  business  matters  were 
managed  by  her  agents  in  Scotland,  and  she  con- 
tinued to  oontribate  through'  Mr  Ligertwood  to 
numerous  local  charities  there.  These  facts 
might  have  been  of  little  avail  if  the  question  had 
been  whether  they  were  sufficient  to  maintain  a 
domicile  of  choice,  but  they  are  sufficient  to  show 
that  Lady  Elizabeth  had  never  severed  her 
connection  with  Scotland. 

I  think  the  error  into  which  the  learned 
Sheriff-Substitute  has  fallen  lies  in  this,  that  he 
has  failed  to  appreciate  the  difference  between  a 
domicile  of  origin  and  a  domicile  of  choice,  and 
on  the  whole  matter  I  am  of  opinion  that  the 
respondent  has  failed  to  prove  that  Lady  Elizabeth 
took  up  her  residence  in  England  with  the  inten- 
tion of  permanently  residing  there,  that  oonae- 
qnently  she  never  lost  her  Scottish  domidle,  and 
that  the  interlocutor  appealed  against  ought  to 
be  reversed, 

LoBD  PBE8iD£ira — I  am  entirely  of  the  same 
opinion,  and  I  think  everything  in  this  case  is  so 
very  clear  that  I  cannot  understand  how  the 
learned  Sheriff-Substitute  arrived  at  the  result  he 
did,  except  in  consequence  of  the  mistake  which 
he  made  at  tbe  outset  of  throwing  the  onu»  npon 
the  petitioner  of  proving  that  Lady  Elizabeth 
Lee  Harvey  died  domiciled  in  Scotland.  She  was 
resident  in  London  at  the  time  of  her  death,  and 
accordingly  the  Sheriff-Substitute  seems  to  have 
thought  that  in  consequence  of  this  circumstance 
it  fell  npon  the  petitioner  to  show  that  she  had 
retained  her  Scottish  domicile.  That,  however,  is 
not  the  case.  The  question  for  determination  is, 
whether  or  not  Lady  Elizabeth  lost  her  Scottish 
domicile,  and  that  it  is  clear  she  could  not  have 
done  without  at  the  same  time  acquiring  a  new 
domicile.  The  cnut  is  upon  the  respondent  of 
proving  this,  especially  as  Scotland  was  ad- 
mittedly the  domicile  of  origin  by  the  existence 
of  a  domicile  of  origin. 

The  LoBD  Pbxsedemi  intimated  that  Lobd  Mitbe 
(who  was  absent  from  illness)  concurred  in  the 
judgment. 

Tjobd  SnAND  was  absent  from  illness. 

The  Ootirt  recalled  the  interlocutor  of  29th 
June  1888,  repelled  the  pleas-in-law  for  the 
respondent,  sustained  the  plea-in-law  for  the 
petitioner,  and  remitted  the  case  to  the  Sheriff 
Commissaiy  to  decern  tbe  petitioner  executor- 
dative  in  terms  of  the  prayer  of  the  petition. 

Counsel  for  the  Petitioner— Balfour,  Q.C.— 
Graham  Murray.  Agents— Dundaa  A  Wilscm. 
O.S.  ^^ 

Counsel  for  the  Eespondent— D.-P.  Mackin- 
tosh, Q.O.  —  Low.  Agents  — J.  K.  4  W.  P. 
Lindsay,  W.S. 
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Tuesday,  March  19. 
SECOND     DIVISION. 

OAIKNS     V.     CALEDONIAN     RAILWAY 
COMPANY. 
Separation  —  Penonal    Injury  —  Matter    and 
Servant — Known   Danger — FavU — Want  of 
Seatonable  Preeautiona. 

A  anrfaceman,  while  working  in  sidings 
where  there  was  mnob  noise  and  constant 
whistling,   was  knocked  down  and  fatally 
injured  by  a  railway  engine  entering  the 
sidings,   tender  flrst,   for   the  purpose    of 
being  tnmed.     The  engine-driver  had  great 
difSoalty   in  looking  ahead  beoanse  of   the 
position  of  the  tender  (which  in  the  ciroum> 
stances  was  jnstiiiable),  and  was  so  occnpied 
in  watching  the  points  that  he  did  not  see  the 
surfaceman  in  time  to  prevent  the  accident. 
Seld  that  the  engine-driver  was  not  to  blame, 
but  that  the  railway  company  were  in  fault 
for  neglecting  reasonable  precautions  to  pre- 
vent the  accident  in  a  place  where  the  ordi- 
nary warnings  were  insafficient,  and  that 
they  were  liable  in  damages  to  the  widow  of 
the  injured  man. 
Mrs  Mary  Collins  or  Cairns,  widow  of  Francis 
Cairns,   surfaceman,  Lochee,  brought  an  action 
of  damages  in  the  Sheriff  Court  at  Dundee  against 
the   Caledonian    Railway   Company,   concluding 
for  the  sum  of  £600  for  the  loss  of  her  husband, 
who  had  died  from  injuries  sustained  while  in 
the  company's  employment. 

Between  seven  and  eight  o'clock  on  the  morn- 
ing of  the  8th  July  1887  Uie  deceased  was  engaged 
as  one  of  a  gang  of  plate-layers  in  packing 
sleepers  in  the  defenders'  railway  sidings,  near 
the  engine-sheds  at  Dundee  (West)  Station,  when 
he  was,  knocked  down  by  the  tender  of  a  goods 
engine  which  had  just  bronght  a  train  from 
Carlisle,  and  was  being  backed  into  the  goods 
shed  for  the  purpose  of  being  tnmed. 

The  pursuer  averred  that  while  the  deceased 
was  engaged  in  his  work  he  had  to  stoop,  and 
was  in  such  a  position  that  he  could  not  see  any 
approaching  train,  engine,  or  other  danger.  She 
also  averred  "that  the  said  siding  where  de- 
ceased was  working  was  a  very  dangerous  place 
in  respect  of  the  shunting  of  trains  and  engines 
at  irregular  intervals,"  and  that  "  it  was  the  duty 
and  cnstom  of  the  defenders,  while  the  deceased 
was  engaged  as  aforesaid,  to  have  a  flagman  or 
other  person  to  watch  the  said  sidings  and  lines 
in  order  to  warn  the  drivers  of  any  approaching 
trains  or  engines,  and  also  to  warn  the  deceased 
of  any  approaching  danger.  The  defenders  care- 
lessly and  recklessly  failed  to  have  or  provide 
Buoh  flagman  or  other  person." 

The  defenders  explained  "that  the  deceased 
WM  well  acquainted  with  the  nature  of  the  work, 
the  working  of  the  trains,  and  the  risk  and  pre- 
cantion  necessary  to  be  taken  for  his  own  safety  ; 
that  the  accident  was  eaased  by,  and  was  the 
unavoidable  result  of,  and  would  not  have  oc- 
onrred,  but  for  the  fault  of  the  said  Francis 
Oaims  in  not  keeping  a  proper  look-ont,  which 
he  should  have  done,  particularly  when  he  was 
working  with  his  face  in  the  direction  which  the 
engine  approached,  and  knew  or  onght  to  have 


known  of  its  approach^  and  in  remaining  in 
danger  after  the  nsual  signal  was  given  by  the 
driver  of  the  engine  and  the  line  signalled  clear. 
Explained  farther  that  it  is  not  the  practice  on 
the  railways  of  the  defenders,  nor  on  those  of 
other  railway  companies,  nor  is  it  necessary  to 
Bend  out  a  flagman  unless  there  is  a  disturbance 
of  or  an  obstruction  on  the  permanent  way  of 
the  railway,  and  then  the  flagman  is  sent  out 
only  for  the  protection  of  trains  approaching  and 
not  for  the  protection  of  platelayers.  This  was 
well  known  to  the  deceased,  who  never  asked 
that  such  a  precaution  as  is  here  mentioned 
should  betaken." 

The  pursuer  pleaded  — "(1)  The  deceased 
Francis  Cairns  having  been  working,  ss  conde- 
scended on,  under  the  instructions  of  defenders' 
superintendent  or  foreman,  and  the  defenders 
having  carelessly  and  recklessly  failed  to  have  or 
provide  a  flagman  or  other  person,  all  as  stated, 
whereby  deceased  was  killed,  the  defenders  are 
liable  to  make  compensation  to  the  pursuer,  all 
as  prayed  for,  with  expenses.  (2)  The  said 
deceased's  death  having  resulted  from  the  care- 
lessness and  recklessness  of  the  defenders,  they 
are  liable  to  make  compensation  to  the  pursuer 
both  under  the  Employers  Liability  Act  1880  and 
at  common  law." 

The  defenders  pleaded— ,"  (1)  The  averments 
of  the  pursuer,  or  at  least  the  averments  so  far 
as  founded  on  common  law,  being  irrelevant  and 
insufBcient,  the  action,  or  at  least  the  action  so 
far  as  founded  on  common  law,  should  be  dis- 
missed. (2)  The  death  of  the  said  Francis  Cairns 
not  having  been  caused  by  the  fault  or  negligence 
of  the  defenders,  or  of  those  for  whom  they  are 
responsible,  they  are  entitled  to  absolvitor.  (3) 
The  accident  to  the  said  Francis  Cairns  having 
been  occasioned,  or  at  least  having  been  materi- 
ally contributed  to,  by  his  own  gross  negligence 
or  carelessness,  the  defenders  are  not  liable  to 
the  pursuer  in  damages,  and  will  fall  to  be 
assoilzied  with  expenses.  (4)  The  accident  to 
the  said  Francis  Cairns  being  due  to  the  fault,  if 
any,  of  a  person  engaged  in  a  common  employ- 
ment with  him,  or,  in  any  event,  being  a  risk  of 
the  deceased's  employment,  the  pursuer  is  not 
entitled  to  claim  compensation  from  defenders 
in  respect  thereof. " 

The  Sheriff-Substitute  (Campbeli.  Suitb)  re- 
pelled the  defenders'  first  plea-in  law,  and  allowed 
a  proof.  This  interlocutor  was  appealed  to  the 
Sheriff  and  affirmed,  and  the  proof  was  accord- 
ingly led  upon  26th  July  1888. 

From  the  proof  it  appeared  that  the  engine 
came  out  of  the  goods  station  as  usual  that 
morning ;  that  as  there  was  an  extra  quantity  of 
coals  on  the  tender  it  made  the  look-out  more 
difficult ;  that  the  engine  whistled  to  have  the 
signal  put  down  and  the  points  changed  when 
about  150  yards  from  the  signal  and  300  yards 
from  the  signal-box  ;  that  the  engine-driver  was 
watching  the  signal  and  the  points  more  closely 
than  usual  as  the  signal  did  not  drop  as  far  that 
morning  as  it  generally  did ;  that  the  gang  wei« 
about  140  yards  from  the  engine  when  it  first 
whistled,  but  the  driver  did  not  see  them  until 
he  was  50  yards  from  them  ;  that  he  did  his 
utmost  to  stop  the  engine ;  that  the  gang  conld 
have  seen  the  engine  at  least  100  yards  away,  but 
that  none  of  them  noticed  the  whistle  or  saw  the 
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engine  nntil  it  was  jnst  apon  tbem  :  that  there  is 
constant  whistling  at  that  place  ;  that  it  is  not 
DBual  on  railways  to  employ  anyone  to  watch 
when  platelayers  are  working;  that  they  know 
they  must  look  out  for  themselves ;  and  that  red 
flags  are  only  nsed  when  there  is  an  obstmction 
on  the  permanent  way,  and  that  for  the  safety  of 
trains  and  not  for  the  benefit  of  platelayers. 

Upon  8th  August  1888  the  Sheriff-Substitnte 
prononnced  this  interlocutor—' '  Finds  that  on  or 
about  8th  July  1887  the  pursuer's  late  husband, 
while  working  on  the  defenders'  line  of  railway, 
was  struck  down  by  a  tender  driven  in  front  of 
an  engine,  and  sustained  injuries  from  which  he 
died  in  a  few  hours:  Finds  that  his  death  occnrred 
through  the  fault  of  the  defenders,  and  to  the 
loss,  injury,  and  damage  of  the  pursuer :  There- 
fore finds  the  defenders  liable  in  damages, 
assesses  the  same  at  £40  sterling,  for  which  de- 
cerns in  favour  of  the  pursuer:  Finds  the  de- 
fenders liable  in  expenses,  &c. 

"  2fole. — The  pursuer's  marriage,  after  sub- 
sisting for  six  weeks,  was  brought  to  an  end  by 
the  death  of  her  husband  a  few  hoars  after  sus- 
taining very  severe  injuries  in  the  defenders' 
service  on  the  morning  of  8:h  July  1887.  He 
was  a  member  of  a  'flying  squad'  whose  business 
it  was  to  move  from  place  to  place  to  execute 
repairs  on  tbe  permanent  way.  At  the  time  of 
the  accident  this  sqifad  were  engaged  raising  up 
a  depression  in  the  rails,  and  were  beating  pack- 
ing under  the  sleepers  which  they  had  elevated  a 
little  in  order  to  keep  them  in  their  position. 
The  place  where  the  pursuer's  husband  was 
strnck  down  by  the  tender  pushed  in  front  of  an 
engine  is  a  very  busy,  noisy  place  situated 
between  the  end  of  the  Magdalen  Green  and  the 
defenders'  passenger  station  in  Union  Street. 
There  are  a  great  many  rails  there  covering  acres 
of  grouUd  over  a  breadth,  I  should  fancy,  of  200 
to  300  yards,  and  the  noise  of  railway  traffic  and 
whistling  is  seldom  long  silent  night  or  day. 
The  necessary  noise  and  crowded  traffic  of  this 
locality  is,  I  think,  the  most  distinctive  feature 
of  the  present  case.  When  the  deceased  was  at 
work  in  it  along  with  his  four  comrades  of  the 
flying  squad,  one  of  them  being  the  foreman,  who 
was  working  like  the  others  'packing  sleepers,' 
about  seven  o'clock  in  the  morning  an  engine 
which  had  brought  a  goods  train  from  Carlisle 
during  the  night,  and  had  just  cast  it  off  at  the 
goods  station,  was  returning  towards  the  west  (o 
be  placed  in  the  engine-shed  till  the  eveniag, 
when  it  was  to  take  another  goods  train  back  to 
Carlisle.  The  engine  was  pushing  the  tender 
before  it,  and  the  tender  was  so  filled  with  coals 
that  the  engine-driver  could  not  see  along  the 
line  without  projecting  his  head  over  the  engine, 
and  looking  alongside  of  it.  As  he  was  doing 
this,  trying  to  make  sure  that  the  proper  points 
were  open  to  permit  of  his  passage  to  tbe  shed  at 
fifty  yards'  distance,  he  saw  the  pursuer's  husband 
and  his  four  comrades  on  the  line  of  rails  he  was 
travelliug  on.  He  at  once  did  all  that  could  be 
done  to  stop  the  engine.  But  there  was  no  time 
to  stop  until  it  stood  over  the  body  of  the  de- 
ceased, and  until  the  wheels  of  the  tender  had 
almost  severed  his  leg,  and  otherwise  injured 
him.  Tbe  other  four  escaped  with  difficulty, 
and  but  for  the  slowness  of  the  speed,  and  the 
vigihnce  and  energy  of  the  engine-driver,  they 
might  h">ve  been  all  killed. 


"  I  am  most  dearly  of  opinion  that  the  death 
of  the  pursuer's  husband  falls  within  the  category 
of  preventable,  indeed  easily  preventable,  acci- 
dents; but  as  to  how  far  he  was  himself  to  blame 
for  his  own  death,  and  as  to  how  far  the  railway 
company  are  to  blame  for  it,  there  is  room  for 
complete  divergence  of  opinion. 

"The  occupation  in  which  the  deceased  was 
engaged  was  a  dangerous  occupation,  and  this 
was  known  to  him  as  well  as  to  the  defenders, 
though  not  so  dearly  to  him  as  it  ought  to  have 
been  to  them,  for  he  was  an  ignorant  working- 
man,  possessed  only  of  knowledge  which  was 
very  limited  and  special,  whereas  the  defenders, 
as  masters,  knew  or  were  bound  to  know  all  tbe 
dangers  of  the  organisation  of  which  they  were 
the  rulers,  directors,  and  possessors.     They  say 
in  substance  that  they  gave  tbeir  servant  this 
dangerous  employment,  and  committed  his  life 
to  his  own  care,  and  they  indicate  that  they  paid 
him  2s.  or  3s.  a-week  for  the  entire  risk  he  ran, 
and  that,  if  through  failure  in  vigilance  of  bis 
own  eyes  and  ears  he  happened  to  be  killed,  that 
is  no  concern  of  theirs.     I  do  not  think  the 
relation  of  master  and  servant  in  a  dangerous 
work  is  so  completely  a  matter  of  wages,  and  of  a 
man  insuring  his  own  life  and  limbs  at  the  rate 
of  a  few  shillings  a  week.     I  am  decidedly  of 
opinion  that,  whatever  the  workman  be  supposed 
to  have  undertaken,  it  is  the  master's  duty  to 
use  the  master's  means  of  knowledge,  and  to 
exercise  that  over-ruling  intelligence  which  ought 
to  be  possessed  by  a  master  to  take  all  usual  and 
reasonable  means  to  protect  those  who  are  doing 
his  work  and  acting  under  his  orders. 

"  The  defenders  took  no  precautions  whatever 
to  protect  the  'flying  squad,'  but  I  cannot  say 
that  it  has  been  proved  to  my  satisfaction  that  in 
this  they  acted  differently  from  other  railway 
companies,  or,  in  other  words,  that  they  failed  in 
doing  that  which  is  '  usual '  to  be  done.  One  by 
no  means  UDintelligent  witness  stated  that  it 
was  usual  for  squads  of  this  kind  to  be  protected 
by  the  foreman  keeping  watch  for  coming  trains, 
or  by  the  setting  up  or  otherwise  displaying  a 
red  flag  or  danger  signal  to  cause  trains  to  stop, 
but  I  do  not  think  his  experience  was  very  exten- 
sive. I  believe  that  both  methods  are  sometimes 
adopted,  and  that  the  red  flag  is  always  used 
when  the  rails  have  been  lifted  or  the  permanent 
way  so  disarranged  that  a  train  could  not  pass 
over  it.  But  that  is  a  precaution  for  the  sake  of 
the  train  and  passengers,  and  not  for  the  safety 
of  the  workmen  ;  and  I  do  not  think  that  in  ordi- 
nary circumstances  it  would  be  a  reasonable  pre- 
caution to  be  stopping  trains  wherever  a  few 
men  were  wedging  a  rail  or  two,  or  giving  a 
sleeper  a  better  and  more  solid  bed.  I  think  that, 
at  a  distance  from  a  noisy  town,  or  a  noisy  and 
crowded  station,  a  man's  eyes  and  ears  are  quite 
sufficient  to  give  warning  to  get  out  of  the  way 
of  a  train,  if  it  be  making  the  usual  noise  of  a 
train,  and  not  gliding  silently  down  an  incline. 

"But  the  specialty  of  this  case  is  that  the 
locality  in  which  this  man  was  struck  down  is  to 
full  of  distracting  noises  of  all  kinds,  and  of 
visions  of  passing  trains  and  engines  that  a  man's 
senses  of  sight  and  hearing  are  of  very  little  use 
to  him.  If  be  gave  his  attention  to  every  terrifio 
shriek  of  engine  whistles,  and  to  every  approach- 
ing train  or  engine,  his  much  interrupted  labour 
would  not  mnke  much  impression  on  the  pcr- 
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manent  way.  And  if  it  is  the  faot  that  of  the 
five  men  forming  the  flying  sqnad  in  qnestion 
not  one  of  them  heard  the  approach  of  the  tender 
and  engine  that  killed  the  deceased,  and  that  the 
first  warning  one  of  them  bad  of  it  was  the 
shadow  on  the  rails  flying  to  the  westward  by  the 
morning  son  beliind  it.  Had  the  engine  been 
going  fast,  instead  of  moving  with  low  steam  and 
at  a  reduced  speed,  all  the  five  men  might  have 
been  killed.  I  think  the  want  of  all  precautions 
which  exposed  the  lives  of  these  five  men  to 
imminent  danger,  and  destroyed  one  of  them, 
was  not  in  accordance  with  the  duty,  either  legal 
or  moral,  of  a  master  to  his  servants  who  are 
entitled  to  rely  upon  the  master  using  his  skill, 
experience,  and  knowledge  for  the  protection  of 
their  lives. 

"Several  very  slight  and  inexpensive  pre- 
oautious  might  have  prevented  the  loss  of  this 
man's  life.  I  do  not  know  enough  of  railway 
matters  to  be  able  so  much  as  to  guess  at  them 
all,  but  I  feel  perfectly  certain  that  it  wonld  not 
have  required  much  intelligence  and  inventive 
skill,  applied  by  anticipation,  to  have  prevented 
this  man's  death ;  and  I  am  of  opinion  that  it  is 
the  duty  of  railway  companies  to  devise  special 
precautions  for  special  localities — such  as  this 
crowded  noisy  locality — in  order  to  avoid  the 
sacrifice  of  human  life,  even  to  the  extent  of  try- 
ing to  preserve  men  and  women  against  their  own 
negligence.  Now,  the  death  in  qnestion  could 
have  been  prevented  had  there  been  a  man  or 
boy  or  even  a  woman  watching  for  the  safety  of 
the  squad  (and  many  a  maimed  victim  of  previous 
accidents  wonld  be  glad  to  watch  at  a  small 
remoneration) ;  it  could  have  been  prevented  by 
the  nae  of  a  red  flag,  or  rather  of  two  red  flags ; 
it  coald  have  been  prevented  by  placing  fog- 
signals  at  a  moderate  distance  from  the  squad, 
or  a  spring-gun  that  the  engine  would  fire,  or  a 
bell  that  it  would  ring  in  passing,  and  in  many 
other  ways.  Had  the  tender  not  been  first,  or 
had  it  not  had  too  much  coal  built  npon  it,  the 
engine-driver  or  the  stoker  would  have  seen  the 
men.  Further,  they  wonld  probably  have  seen 
them  had  not  the  signal  which  indicated  that  the 
points  were  right  not  failed  to  fall  so  far  as  it 
ought  to  do  and  usually  did,  and  caused  their 
attention  to  be  turned  to  look  at  the  points  instead 
of  looking,  as  they  best  could,  to  see  if  the  rails 
were  dear.  This  little  failure  of  the  signal  to 
drop  far  enough  might  have  been  utilised  before 
a  jury  to  show  that  the  defenders'  machinery 
relative  to  it  was  defective.  I  do  not  attach  any 
importance  to  it,  except  as  one  of  many  concurring 
causes  that  led  to  the  death  of  this  poor  man. 
But  I  hold  that  the  true  cause  of  his  death, 
stated  in  its  generality,  was  the  failure  of  the 
defenders  to  take  any  precautions  whatever  for 
the  safety  of  men  working,  as  he  was,  at  a 
dangerous  work,  more  especially  as  this  work 
was  rendered  doubly  and  trebly  dangerous 
through  being  carried  on  in  a  locality  where  the 
distractions  of  the  senses  were  such  that  the  eye- 
sight and  hearing  of  a  man  engaged  at  work 
which  attracted  his  eyes  to  the  ground  were  quite 
iDsnffioient  to  give  adequate  warning  of  danger. 
Had  the  defenders  furnished  a  watchman  or  flag 
or  fog-signals,  and  the  deceased  had  failed  to  use 
them,  or  withont  remonstrance  had  permitted  his 
foreman  to  do  so,  the  fault  might  have  been  his 
own,  bnt  I  cannot  hold  that  it  is  a  sufficient 


excuse  for  the  preventable  death  of  a  servant  for 
the  master  to  say  that  he  did  what  is  usual,  aud 
that  it  is  usual  to  do  nothing  at  all.  I  hold  that 
in  a  dangerous  occupation  the  servant  commits 
his  life  to  his  master's  skill  and  care,  and  that  it 
is  the  master's  duty  not  to  find  out  that  others  do 
nothing,  but  to  find  out  what  can  be  done,  and 
to  try  such,  not  fantastic  and  extravagant  expedi- 
ents as  promise  to  prove  more  effectual  to  protect 
life  than  mere  nothing. " 

The  defenders  appealed  to  the  Sheriff  (Combie 
Thomson),  who  on  6th  October  1888  pronounced 
this  interlocutor: — "Sustains  the  appeal,  recals 
the  interlocutor  appealed  from,  sustains  the  de- 
fences, assoilzies  the  defenders,  and  decerns  ; 
finds  no  expenses  due. 

"  Note. —  .  .  .  There  does  not  seem  to  be  any 
case  except  at  common  law,  as  no  fault  can  be 
imputed  to  anyone  in  the  defenders'  employment 
who  in  the  sense  of  the  Act  of  1880  had  'super- 
intendence entrusted  to  bitn.'  The  pursuer  can- 
not succeed  therefore  unless  she  shall  prove  fault 
on  the  part  of  the  defenders.  .  .  . 

"  1  am  of  opinion  that  no  fanlt  or  neglect  on 
the  part  of  the  defenders  has  been  proved. 

"On  the  one  hand  the  deceased  accepted  an 
employment  attended  with  a  considerable  amount 
of  haznrd,  and  which  imposed  upon  him  the  duty 
while  at  work  of  keeping  a  sharp  look-out  for  his 
own  safety.  On  the  other  hand,  the  defenders 
were  bound  to  adopl  all  usual  and  reasonable 
precautions  to  ensure  his  safety.  '  Beasonable' 
IB  not  an  absolute  orintrinsic,  butarelative  term, 
and  I  understand  the  law  on  the  subject  to  be 
that  those  precautions  will  be  deemed  reasonable 
which  a  man  of  ordinary  prudence  and  experi- 
ence could,  with  due  regard  to  the  circumstances 
and  nature  of  the  business,  be  expected  to  adopt. 

"Now,  it  appears  that  no  such  precaution  as 
that  desiderated  by  the  pursuer  on  record,  nor 
any  of  those  suggested  by  the  Sheriff-Substitute, 
are  considered  necessary,  or  have  ever  been 
adopted,  or  are  in  the  view  of  practical  men 
desirable.  If  that  be  so,  it  seems  to  me  that 
the  defenders  are  not  to  blame  for  their  non- 
adoption."  .  .  . 

The  pursuer  appealed  to  the  Court  of  Session, 
and  -argued — This  was  not  the  ordinary  case  of 
platelayers  working  where  they  could  be  easily  seen 
by  the  engine-driver  and  duly  warned,  nor  was  the 
place  of  the  accident  one  where  the  ordinary 
warnings  and  whistlings  were  sufficient.  In  such 
a  place  platelayers  could  get  no  work  done  if 
they  had  any  respect  for  their  safety.  They  were 
no  doubt  bound  to  look  out  for  themselves,  but 
that  did  not  relieve  their  masters  of  using  reason- 
able precautions,  and  "  reasonable"  was  to  be 
construed  according  to  the  dangers  of  the  parti- 
cular locality.  There  was  fault  here,  because 
there  was  a  defective  system  through  want  of  a 
proper  watch — Murdoch  v.  Maekinnon,  March  7, 
1885,  12  R.  810. 

The  respondents  argued — There  was  no  fanlt 
here  except  with  the  deceased,  who  took  the 
occupation  knowing  it  was  a  dangerous  one.  He 
was  bound  to  look  out  for  himself,  and  here  was 
a  known  danger,  for  the  engine  came  every 
morning.  The  precautions  desiderated  by  the 
pursuer  and  by  the  Sheriff-Substitute  were 
extravagant,  unknown  in  the  practice  of  the 
leading    railway  companies,   and  unreasonable. 
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Flags  were  nevei  used  except  for  the  proteotion 
of  trains. 

At  ad  vising — 

LoBD  JusnoK-Ci.BBK— The  pnrsner  in  this  case 
is  the  widow  of  a  surfaceman  who  was  employed 
on  the  Caledonian  Railway  between  Dandee  and 
Perth.  The  oircnmstances  in  which  he  met  his 
death  are  very  simple.  He  and  the  rest  of  a 
gang  of  surfacemen  were  making  repairs  on  the 
line  at  a  place  which  is  not  on  the  main  line, 
but  is  in  a  mass  of  sidings  by  which  goods  trains 
are  taken  into  the  goods  sheds.  The  place  where 
the  accident  occurred  is  pretty  near  the  junction 
with  the  main  line,  and  the  way  in  which  the 
accident  occurred  was  this.  A  goods  train  comes 
from  Carlisle  during  the  night,  and  it  is  the 
regnlar  practice  for  the  engine  of  that  train, 
after  it  has  arrived  in  the  morning,  to  be  taken 
into  the  goods  shed  to  be  tamed.  It  has  to  come 
out  of  the  goods  station  with  the  tender  in 
front.  The  engine-driver  had  difficulty  in  seeing 
where  he  was  going  with  the  tender  in  front 
— piled  with  coals — and  was  occupied  in  looking 
to  see  whether  the  points  were  all  right,  when  at 
the  last  moment  he  saw  the  platelayers  who  were 
working  in  the  siding.  He  did  his  utmost  to 
stop  his  engine,  but  could  not  do  so  ontil  one  of 
the  wheels  of  Uie  tender  had  gone  over  one  of 
the  men,  who  died  shortly  afterwards  in  the 
Infirmary.  There  is  no  reason  to  suppose  the 
driver  was  wrong  in  going  backwards  or  that  he 
did  not  whistle  ;  therefore,  so  far  as  the  engine- 
driver  is  concerned,  no  blame  attaches  to  him. 
He  waa  in  difficult  circumstances,  for  he  bad  to 
oome  oat  with  his  tender  first.  Something  was 
said  about  speed.  If  anything  turned  npon  that, 
I  should  be  inclined  to  hold  that  the  speed  was 
somewhat  high — seven  or  eight  miles  an  hoar — 
for  the  place,  but  nothing  turns  upon  that,  and 
the  driver  cannot  be  blamed  for  the  speed. 

The  circumstances  being  so,  the  question  re- 
mains whether  the  defenders  are  to  be  held 
liable  for  the  accident  on  the  ground  that  pre- 
cautions were  not  taken  to  prevent  it  happening 
which  should  have  been  taken.  This  is  a 
different  case  altogether  from  that  of  plate- 
layers and  of  an  engine-driver  on  the  main  line. 
These  surfacemen  would  have  had  a  view  for 
some  considerable  distance,  and  the  driver  too 
would  have  had  a  fall  view  and  ample  time  to 
whistle.  Consequently  it  is  a  very  rare  thing  for 
platelayers  to  be  ran  over  on  the  main  line. 
The  railway  company  knew  perfectly  well  that 
every  engine  which  went;  into  the  goods  station 
could  not  come  out  backwards,  making  the  look- 
oat  difficult,  and  that  the  place  was  one  where 
there  was  constant  whistling  backwards  and 
forwards,  and  where  therefore  a  whistle  did  not 
give  the  same  warning  as  on  the  main  line.  I 
have  to  confess  that  I  do  not  think  the  railway 
company  were  justified  in  working  those  sidings 
without  taking  some  extra  precautions,  seeing 
that  the  ordinary  ones  were  not  available. 

I  agree  with  the  Sheriff  where  he  says— "The 
deceased  accepted  an  employment  attended  with 
a  considerable  amount  of  hazard,  and  which  im- 
posed upon  him  the  duty  while  at  work  of  keep- 
ing a  sharp  look-out  for  his  own  safety,"  but  at 
the  same  time  no  one  would  say  that  that 
doctrine,  as  applied  to  platelnyers,  did  not  also 
make  it  inoambent  npon  the  company  to  protect 
them  from  engines  in  such  a  place.     I  agree 


again  with  him  when  he  says  that  "those  precau- 
tions will  be  deemed  reasonable  which  a  man  of 
ordinary  prudence  and  experience  coold,  with 
due  regard  to  the  circumstances  and  natore  of 
the  business,  be  expected  to  adopt. " 

Now,  in  the  place  where  all  this  happened 
there  was  no  need  for  harry;  trains  do  not  come 
in  here  at  a  high  speed,  nor  go  out  on  to  the 
main  line  at  a  high  speed.  This  was  therefore 
not  a  case  where  traffic  would  have  been  hindered 
if  further  precautions  had  been  taken.  There 
might  have  been  some  signal  near  which  the 
engine-driver  would  not  have  been  entitled  to 
pass  until  told — by  hand  would  have  been  suffi- 
cient— that  the  line  was  clear  of  platelayers. 
An  engine  going  slowly  makes  all  the  less  noise, 
and  renders  each  a  signal  all  the  more  necessary. 

I  think,  then,  that  the  railway  company  in 
each  a  place,  and  amid  such  snrronndings,  should 
have  taken  some  precautions  such  as  I  have 
suggested,  and  that  having  taken  none  they  most 
be  held  liable  to  the  parsuer  in  damages,  which  I 
should  fix  at  £100. 

LoBD  TocNQ  and  Lobd  Lxa  oonconed. 

The  Court  pronounced  this  interlooator : — 
"  Find  that  on  the  occasion  libelled 
the  deceased  Thomas  Cairns,  hoaband 
of  the  pursuer,  while  engaged  with  other 
surfacemen  in  ballasting  a  siding  of  the 
defenders'  railway  leading  from  the  main 
line  from  Dundee  to  Perth  to  their  engine 
sheds,  was  knocked  down  and  natortally 
injured  by  the  tender  of  an  engine  belonging 
to  the  defenders  which  was  being  shunted 
from  the  goods  siding,  tender  first,  and  that 
it  could  not  be  brought  oat  of  the  goods 
siding  in  any  other  way ;  that  the  driver  of 
the  engine  waa  prevented  from  seeing  him  by 
the  tender  with  its  load  of  coals  which  was 
being  backed  in  front  of  the  engine,  and  it 
was  only  when  stretching  out  to  sea  a  point  on 
the  line  that  he  caught  sight  of  the  workman 
and  instantly  palled  up  the  engine,  bnt  not 
in  time  to  avoid  them  ;  that  the  place  at 
which  the  deceased  was  working  was  one  at 
which  there  was  much  noise  and  whistling 
from  railway  engines ;  that  the  accident  was 
due  to  the  fanlt  of  the  defenders  in  failing 
to  take  precautions  for  securing  that  the  line 
should  be  cleared  before  engines  moving 
tender  first  were  allowed  to  pass  at  such 
a  place  as  that  in  which  deceased  was 
working,  and  that  they  are  liable  in  damages 
to  the  pursuer  accordingly :  Therefore  sus- 
tain the  appeal  :  Becal  the  judgment  of  the 
Sheriff  appealed  against  :  Affirm  the  inter- 
locutor of  the  Sheriff-Substitute  in  so  far  as 
said  interlocutor  pronounces  findings  in  fact 
and  in  law  :  Itecnl  said  interlocutor  in  so  far 
as  it  asseses  damages  at  Forty  pounds: 
Ordain  the  defenders  to  make  payment  to 
the  pursuer  of  the  sum  of  One  hundred 
pounds  in  name  of  damages :  Find  them 
liable  to  her  in  expenses  in  the  Inferior 
Court  and  in  this  Coort:  Remit  to  the 
Auditor  to  tax,"  Ac 

Counsel  for  the  Parsaer  — Law.  Agsnt  — 
Alex.  Nicholson,  S.S.C. 

Coonsel  for  the  Defenders — B.  Johnstone. 
Agents — Hope,  Mann,  &  Kirk,  W.S. 
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Tneaday,  March  19. 

FIBST    DIVISION. 

[Exchequer  Oaose. 

THB    SCOTTISH   UNION   AND    NATIONAL 

INSURANCE  COMPANY  AND  OTHERS  V. 

COMMISSIONERS  OF  INLAND  REVENUE. 

Bevenue— Caie  under  the  Ttuet  Management 
Act  1880  (43  and  44  Viet.  cap.  19),  tee.  69— 
Sxpen*e$. 

In  this  casd,  whioh  was  presented  under 
the  Taxes  Management  Act  1880,  the  Auditor 
in  taxing  the  aooonnt  of  the  Soottish  Union 
and  National  Insurance  Company  and  others 
disallowed  all  charges  for  the  preparation 
and  adjustment  of  the  case  before  it  ap- 
peared in  the  rolls  of  Ooart.  An  objection 
to  the  Auditor's  report  upon  this  ground 
repeiled. 
At  advising — 

Loan  FsEsiDEDi— We  know  nothing  about  In- 
land Bevenne  oases  till  they  come  into  CiouTt, 
and  it  is  understood  that  such  oases  are  prepared 
by  the  Commissioners,  and  that  there  is  nothing 
left  for  the  Court  save  to  hear  parties.  The  ex- 
penses in  the  ordinary  case  would  be  the  expenses 
of  the  proceedings  before  the  Court,  not  expenses 
incurred  in  arguing  with  the  Commissioners,  who 
are  the  proper  persons  to  determine  what  the  case 
should  be. 

LoBD  BuTHEBFUBD  Ohixs.  and  liOBD  Adam 
concurred. 

loBO  MuBE  and  Lobd  Shaitd  were  absent. 

The  Court  prononnoed  the  following  inter- 
locutor : — 

"The  Lords  having  heard  Counsel  for  the 
parties  on  the  Auditor's  report  on  the  appel- 
lants' account  of  expenses,  No.  10  of  process, 
taxing  the  same  at  the  sum  of  £98,  Is.  6d., 
and  a  note  of  objection  for  the  appellants  to 
the  said  report,  No.  11  of  process:  Bepel 
the  said  objections,  approve  of  the  Auditor's 
report :  Find  the  appellants  liable  in  the 
expenses  of  this  day's  discussion,  modify 
the  same  at  the  sum  of  £3,  Ss. ,  and  decern 
against  the  respondents  for  the  said  sum  of 
£98,  Is.  6d.  sterling,  but  under  deduction 
always  of  the  said  sum  of  £3,  3b.  of  expenses 
hereby  found  dae  to  them." 

Counsel  for  the  Insurance  Company — Jameson. 
Agents — Cowan  &  Dalmahoy,  W.S. 


Tuesdai/,  March  19. 

FIRST  DIVISION. 

[Lord  M'Laren,  Ordinary. 
CALEDONIAN   RAILWAY  COMPANY   V. 
CHISHOLM. 

Sj^pentet — Reeened  Expense*. 

Where  in  the  course  of  a  litigation  ex- 
penses have  been  reserved,  and  there  is  in 
the   final   interlocntor  a  general  finding  of 
expenses  in  favour  of  the  successful  piuiy, 
the  reserved  expenses  are  carried   by  that 
finding. 
This  was  an  action  by  the  Caledonian  Bailway 
Company  against  John  Chisholm,  sack  contractor, 
Perth,  for  payment  of  a  sum  ajleged  to  be  due 
for  the  carriage  of  the  defender's  sacks  over  the 
pursuers'  lines  c^  railway. 

As  the  basis  at  their  claim  the  pursuers  lodged 
with  the  summons  an  account  of  the  amonnta 
alleged  to  be  due.  For  this  account  they  subse- 
quently proposed  to  substitute  another.  This 
proposal  was  resisted  by  the  defender,  and  after 
considerable  discussion  the  Lord  Ordinary 
(M'Laken)  by  interlocutor  of  30th  October 
1886  refused  to  allow  the  substitution. 

Against  this  interlocntor  the  pursuers  reclaimed, 
and  on  10th  December  1886  the  First  Division 
recalled  the  interlocutor  of  the  Lord  Ordinary, 
and  allowed  "the  record  to  be  amended  by  sub- 
stituting the  account.  No.  34  of  process,  for  the 
account  lodged  with  the  summons,  and  also  by 
making  the  additions  now  proposed  at  the  bar, 
reserving  all  questions  of  expenses." 

On  13th  March  1888  the  Lord  Ordinary  pro- 
nounced the  following  interlocutor: — "Finds  that 
by  the  written  contract  between  the  pursuers  and 
the  defender,  relating  to  the  hire  of  the  defender's 
sacks  during  the  period  of  seven  yearscommenoing 
in  1874,  the  defender  had  an  unqualified  right  of 
free  carriage  over  the  Caledonian  Bailway  for  all 
his  sacks :  Therefore  assoilzies  the  defender  from 
the  conclusions  of  the  action,  and  decerns :  Finds 
the  defender  entitled  to  expenses,"  &o. 

The  pursuers  reclaimed,  and  on  8th  February 
1889  the  First  Division  adhered  to  the  inter- 
locutor reclaimed  against,  refused  the  desire  of 
the  reclaiming-note,  found  the  defender  entitled 
to  additional  expenses,  allowed  an  account  thereof 
to  be  given  in,  and  remitted  the  same  to  the 
Auditor  to  tax  and  report. 

The  Auditor  taxed  the  defender's  account  at 
£1588,  88.  4d.,  "reserving  for  the  determination 
of  the  Court  the  question  of  the  liability  of  the 
pnrsners  for  the  Inner  House  expenses  claimed 
by  the  defender  in  connection  with  the  reclaiming- 
note  for  the  pursuers  B!:;ainst  Lord  M'l.areu's 
interlocutor  of  30th  October  1886,  amonuting,  as 
taxed  by  me,  and  noted  on  the  margin  of  the 
account,  to  the  sum  of  Twenty-four' pounds, 
fourteen  shillings  (£24,  14b.),  included  in  the 
taxed  amount  now  reported. 

"Note. —  .  .  .  The  expenses  in  connection 
with  this  reolaiming-note  are  the  expenses  re- 
ferred to  in  the  reservation  in  my  report.  As 
entered  in  the  account  they  amount  to  £47,  and 
as  taxed  by  me,  to  £24,  14s.  It  humbly  appears 
to  me  that  this  portion  of  the  account  should  be 
disallowed,  the  substitntion  of  the  one  account 
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for  the  other  did  not  in  any  way  affect  the  oon- 
olusions  of  the  sommons,  or  even  the  amount 
Boed  for.  The  pursuers,  by  reclaiming,  obtained 
what  they  sought  from  the  Lord  Ordinary,  and 
while  I  think  it  only  reasonable  that  tliey  shonld 
pay  tbe  expenses  inoarred  by  the  defender  in  the 
Outer  House  discussion,  I  consider  it  too  great  a 
penalty  that,  after  succeeding  in  obtaining  a  recal 
of  the  Lord  Ordinary's  interlocutor,  they  should 
hare  to  pay,  in  additioif  to  their  own  Inner  Hoase 
expenses,  the  expanses  incurred  by  the  defender 
in  opposing  them  unsuccessfully.  The  reservation 
attached  to  the  Inner  House  interlocutor  might,  I 
assume,  have  been  obtained  from  the  Lord  Ordi- 
nary. Of  course  all  previous  expenses  properly 
incurred  by  tbe  defender  in  connection  with  the 
account  No.  6,  and  rendered  of  no  avail  by  the 
substitution  of  No.  SI,  must  be  allowed,  and  in  . 
the  audit  I  have  endeavoured  to  give  effect  to  ' 
this  view.  In  re^^ard  to  this  point  I  have  only  to  i 
add,  that  while  in  the  great  majority  of  oases 
'  reserved  expenses'  follow  the  issue  of  the  cause, 
it  has  been  held  by  tbe  Court  that  there  is  no 
absolute  rule  withdrawing  such  expenses  from  the 
consideration  of  the  Auditor." 

The  defender  argued — He  had  been  found  en- 
titled to  these  expenses.  The  meaning  of  a 
reservation  of  expenses  was  tliat  they  were  reserved 
till  the  cause  was  fi  nally  disposed  of.  If  there  was 
a  general  finding  of  expenses  in  favour  of  one 
party  in  the  final  interlocutor  that  carried  all  re- 
served expenses  unless  there  was  some  special 
finding  to  the  contrary — Qardineri  v.  Victoria 
Estates  Company  {Limited),  October  27, 1885,. 13 
R.  80;  M'Fie  r.  Blair,  December  12,  1884,  22 
S.L.B.  224. 

The  pursuers  argued — The  defender  was  not 
entitled  to  these  expenses,  as  he  had  been  un- 
successful so  far  as  they  were  concerned.  These 
expenses  also  had  not  been  disposed  of  by  the 
Lord  Ordinary,  as  there  was  no  remit  to  him  to 
dispose  of  them.  Nor  were  they  disposed  of  after- 
wards on  the  reclaiming-note. 

At  advising— 

LoBO  PBBsiDEjrr — As  regards  the  question  re- 
served by  the  Auditor,  I  am  of  opinion  that  when 
expenses  are  reserved,  whether  these  are  expenses 
appertaining  to  some  incidental  proceeding,  such 
as  a  reclaiming-note  on  poiat  of  form,  or  any 
expenses  in  the  course  of  tbe  litigation  which  it 
is  not  convenient  to  dispose  of  at  the  time,  the 
reservation  means  that  they  are  to  fall  under  the 
general  account  of  the  winning  party.  There  may 
very  well  be  reasons  for  suggesting  that  reserved 
expenses  should  not  form  part  of  that  account, 
but  the  answer  is  that  tbe  other  party  should  bring 
these  under  the  view  of  the  Judge  deciding  the 
case.  If  nothing  is  said  they  are  carried  by  the 
general  finding  with  regard  to  expenses.  In  the 
present  case  the  judgment  of  the  Lord  Ordinary 
assoilzied  the  defender  and  found  him  entitled 
to  expenses.  That  finding  disposed  of  the  reserved 
expenses.  If  not,  the  case  would  have  been  in  a 
curious  position.  That  interlocutor  might  have 
been  aequiesced  in,  and  in  that  case  these  reserved 
expenses  might  have  remained  reserved  to  the 
end  of  time. 

I  am  fortified  in  the  view  I  take  of  the  snbjeot 
by  tbe  opinions  in  the  case  of  Gardiner,  and  I 
see  that  in  the  case  of  M'Fie  v.  Blair  there  is 
a  judgment  of  Lord  Kinuear's  to  the  same  effect.    J 


That  judgment  was  not  brought  under  the  review 
of  the  Court,  but  there  is  a  very  valuable  note  of 
his  Lordship's  expressing  his  opinion  on  the  ques- 
tion of  reserved  expenses. 

LoBD  KcTRBBFUiiD  Clabk— I  ooucur.  It  has 
always  been  my  view  that  when  any  expenses  are 
reserved  in  the  course  of  a  litigation  the  meaning 
of  the  reservation  was  that  they  were  reserved  for 
the  determination  of  the  Court  deciding  the 
general  question  of  expenses,  whether  that  Court 
were  tbe  Lord  Ordinary  or  the  Inner  House. 
Being  reserved,  they  must  be  disposed  of  by  the 
Judge  who  decides  the  case.  I  therefore  hold 
that  when  the  Lord  Ordinary  found  the  defender 
in  this  case  entitled  to  expenses  generally  he  in- 
cluded the  expenses  reserved. 

LoBD  kDAU—l  also  concur.  When  the  question 
of  expenses  is  reserved,  it  is  reserved  for  the 
consideration  of  the  Court  when  the  case  is  finally 
determined.  The  unsuccessful  party,  if  he  bad 
anything  to  urge  with  regard  to  the  reserved 
expenses,  ought  to  have  brought  it  before  the 
Lord  Ordinary.  The  general  finding  as  to  ex- 
penses by  the  Lord  Ordinary  disposed  of  these 
reserved  expenses,  and  the  fact  that  there  is  no 
special  findingdealing  with  these  expenses  does  not 
make  it  allowable  for  the  Auditor  to  move  in  the 
matter  as  judge.  The  general  finding  of  the 
Lord  Ordinary  necessarily  carried  a  finding  in 
favour  of  tbe  defender  with  regard  to  the  reserved 
expenses. 

Loud  Mubs  and  Lobd  Shamd  were  absent. 

The  Court  pronounced  this  interlocutor: — 
"  Bemit  to  the  Auditor  to  reconsider  the 
portions  of  the  account  amounting  to  £357, 
18s.  and  £116,  2s.  2d.  respectively,  and  to 
allow  so  much  thereof,  if  any,  as  consists  of 
necessary  outlays  reasonably  charged :  Quoad 
vUra  approve  of  the  Auditor's  report,  and  de- 
cern ad  interim  against  the  pursuers  for  pay- 
ment to  the  defender  of  the  sum  of  Fifteen 
hundred  pounds  sterling  to  account  of  the 
said  expenses,  and  reserve  the  question  of 
tbe  expenses  of  this  day's  discussion. " 

The  reserved  expenses  were  accordingly  in- 
cluded in  the  taxed  amount  of  the  defender's 
aoooont. 

Counsel  for  the  Pursuer— Balfour,  Q.O. — 
Guthrie.     Agents— Hope,  Mann,  k  Kirk,  W.a 

Counsel  for  the  Defender — O.  S.  Diokaon. 
Agents— J.  &  A.  Peddie  &  Ivory,  W.S. 
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Wednesday,  Mardi  6. 

FIRST    DIVISION. 

[Bxobeqner  Cause. 
ALLAN  V.  MILLER. 

Btvetme  —  Inhabited  Houte-Duty  —  Different 
Tenement* — Tenement  Oeeupiedfor  I7ie  Purpose 
of  Trade— Exemption— Act  41  Viet.  cap.  15, 
tee.  13,  $ubiee.  1. 

This  sab-section  provides  that  "  when  any 
house,  being  one  property,,  shall  be  divided 
into  and  let  in  different  tenements,  and  any 
of  such  tenements  are  oocapied  solely  for  the 
parposes  of  any  trade  or  business,"  the  pre- 
mises occupied  for  the  purposes  of  trade  or 
business  shall  be  exempt." 

Where  two    separate  tenements   in    one 
building  were  occupied  from  year  to  year 
by  a  tenant  at  a  eumulo  rent  of  £25— one 
tenement  being  occupied  for  the  purposes  of 
trade,  and  the  other  as  a  dwelling-house — 
neither  tenement  taken  separately  being  of 
the  annual  value  of  £20,  the  Court  held  that 
the  tenant  was  entitled  to  exemption  from 
inhabited  house-duty. 
Mr  William'  Miller,   baker  and  spirit  retailer, 
appealed  against  an  assessment  made  upon  bim 
for  the  year  1887-88,   of  128.   6d.,  being  the 
inhabited  house-duty  at  the  rate  of  6d.  per  £  on 
£2S,  the  annual  rent  of  dwelllng-hoase  and  shop 
occupied  by  him  at  59  Main  Street,  Butberglen. 
The  appellant  was  tenant  and  occupier  from 
year  to  year  of  the  above-mentioned  premises  at 
a  eumulo  rent  of  £25.     The  premises  consisted 
of  a  front  building  of  one  storey  and  attics,  and 
two   back   buildings  separate  from  one  another 
and   attached  to  the  front  building.     One  baok 
building  had  internal  communication  with  the 
attios  of  the  front  building,  and  along  with  the 
attics  was  occupied  by  the  appellant  as  his  dwell- 
ing-house.    The  other  back  building  had  internal 
communication   with    the  ground    floor  of  the 
front    building,    and   was  along  with   the   said 
ground  floor  occupied  by  the  appellant  for  the 
purposes  of  his  business.     There  was  no  internal 
communication  between  the  ground  floor  and 
the  attics  of  the  front  building.     It  was  agreed 
that  if  the  premises  occupied  by  the  appellant 
as  his  dwelling-house  and  the  premises  occupied 
by  him  for  the  purposes  of  his  business  were  to 
be  deemed  separate  tenements,  neither  would  be 
liable  in  house-duty  in  respect  that  the  proportion 
of  rental  applicable  to  each  tenement  would  be 
under  £20. 

The  Commissioners  after  hearing  parties  sus- 
tained the  appeal  and  discharged  the  assessment, 
"Note. — The  decisions  in  the  cases  Koa.  22 
and  23  referred  to  by  the  Surveyor  {Rmiell,  i 
B.  1143,  and  Salmond,  both  decided  by  I>ord 
Onrriebill,  March  6,  1877),  were  given  solely 
on  the  terms  of  the  48  Geo.  IIL  cap.  66,  Schedule 
B.  rule  33,  which  enacts  that  'AH  shops  and 
warehouses  which  are  attached  to  the  dwelling- 
house  or  have  any  communication  therewith, 
shall,  in  charging  the  said  duties,  be  valued 
together  with  the  dwelliug-house.'  The  exempt- 
ing Act,  41  Viot.  cap.  16,  has  since  been  passed, 
and  provides  (section  18,  sub-section  1),  that 
•when    any  bouse,   being  one    property,   shall 


be  divided  into  and  let  in  different  tenements, 
and  any  of  such  tenements  are  occupied  solely 
for  the  purposes  of  any  trade  or  business,'  the 
premises  occupied  for  the  purpose  of  trade  or 
business  shall  be  exempt. 

"The  Commissioners  cannot  distinguish  be- 
tween the  present  case  and  the  case  of  Smilet  v. 
Orooke,  March  6,  1886,  13  B.  730,  referred  to 
by  the  appellant.  They  do  not  think  that  any- 
thing turns,  as  is  suggested  by  the  Surveyor,  on 
the  regularity  of  the  structure  of  the  premises, 
and  on  this  point  would  refer  to  the  earlier  case 
of  Corke  v.  Bnm$,  July  7,  1888,  10  B.  1128,  in 
which  the  dwelling-house  was  situated  partly 
behind  and  partly  above  the  business  premises, 
and  both  opened  into  a  common  vestibule  situated 
in  the  inside  of  the  street  door.  The  only  real 
difference  between  Corke  y.  Brims  and  the 
present  case  is,  that  in  the  former  case  the 
dwelling-house  and  business  premises  were  let 
to  different  tenants,  while  in  the  present  case 
they  are  let  to  the  same  tenant.  But  in  this 
respect  the  present  case  is  identical  with  Smile* 
V.  Crooke,  which  decided  that  the  first  sub-sec- 
tion of  the  13th  section  of  the  41  Vict  cap.  15, 
applied,  and  the  exemption  took  effect  even 
although  the  dwelling-house  and  business  pre- 
mises were  let  to  the  same  tenant  at  a  eumulo 
rent." 

At  the  request  of  the  Surveyor  the  present 
case  was  presented  under  the  Taxes  Management 
Act  1880  for  the  opinion  of  the  Court. 

The  Act  48  Qeo.  IIL  cap.  65,  Schedule  B, 
rule  33,  enacts  that  "  All  shops  and  ware- 
houses which  are  attached  to  the  dwelling-house, 
or  have  any  communication  therewith,  shall,  in 
charging  the  said  duties,  be  valued  together  with 
the  dwelling-house." 

By  the  Act  41  Vict.  cap.  15,  sec.  13,  sub-see.  1, 
it  is  enacted  that  ' '  When  any  house,  being  one 
property,  shall  be  divided  into  and  let  in  different 
tenements,  and  any  of  such  tenements  are  occu- 
pied solely  for  the  purposes  of  any  trade  or 
business,"  the  premises  occupied  for  the  purpose 
of  trade  or  business  shall  be  exempt. 

Argued  for  the  Surveyor — The  dwelling-house 
and  shop  formed  one  assessable  subject  in  the 
occupancy  of  one  tenant,  held  at  one  eumulo 
rent,  and  was  clearly  chargeable  under  3rd  rule 
of  Schedule  B.  of  the  Act  48  Geo.  III.  cap. 
65.  The  premises  were  neither  divided  into  nor 
let  in  different  tenements  as  required  by  the 
recent  statute.  The  case  was  entirely  different 
from  that  of  Smile*  v.  Crooke,  where  the  premises 
consisted  of  four  storeys,  each  forming  a  separate 
and  distinct  tenement. 

At  advising— 

LoBD  FaEsiDENT — There  is  one  point  where  it 
is  possible  to  make  a  distinction  between  the 
present  case  and  the  case  of  Smiles  v.  Crooke, 
and  the  question  is  whether  that  is  a  material 
point.  In  the  case  of  Smile*  v.  Orooke  there 
was  a  written  lease,  and  the  tenements  let  were 
described  as  separate  subjects  in  the  lease.  Here 
there  is  no  written  lease,  and  the  subjects  are  just 
occupied  from  year  to  year.  But  if  in  fact  they 
are  separate  tenements  so  as  to  answer  the  de- 
scription of  "  different  tenements"  under  section 
18,  sub-section  1  of  the  Act  41  Yiot.  cap.  16, 
then  if  there  had  been  a  lease  they  must  have 
been   separately  described   or  they  would   have 
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been  imperfectly  and  improperly  described.  I 
think  therefore  the  distinction  taken  is  not  a 
material  one,  and  that  the  case  is  mled  in  terms 
°by  the  jndgment  in  the  cage  of  Smilea\.  Crooke. 

LOBD    BUTHEBFUKD    CljABK    and     LoBD    AdAM 

concurred. 

LoBD  MuBE  and  Lobd  Srand  were  absent. 

The  Court  affirmed  the  determination  of  the 
Oommissioners. 

Counsel  for  the  Appellants — Young.  Agent— 
The  Solicitor  of  Inland  Revenue. 

Connsel  for  the  Bespondenta — Vary  Campbell 
— Qillespie.     Agents— Wy lie  4  Kobertgon,  W.S. 


Wednesday,  Marcli  20. 

FIRST    DIVISION. 

[Lord  Trayner,  Ordinary. 
GARDINER   AND   OTHERS  V.    MACFARLANE, 
M'CKINDELL  &  CO.  AND  ANOTHER. 

Ship — Charter-Party — Demurrage—  Undue  De- 
tention— Damages — lAen  on  Cargo. 

A  charter-party  provided,  "Charterers'  re- 
sponsibility to  cease  on  cargo  being  loaded, 
provided  the  cargo  is  worth  the  freight  at 
port  of  discharge.  Owners  to  have  lien 
on  cargo  for  freight,  dead  freight,  and  de- 
murrage." 

Held,  in  the  absence  of  anything  in  the 
charter-party  showing  that  the  parties  in- 
tended otherwise,  that  ' '  demurrage  "  fell  to 
be  interpreted  in  its  strict  legal  sense ;  and 
that  the  owners'  lien  on  cargo  for  demurrage 
did  not  free  the  charterers  from  an  action  of 
damages  for  the  undue  detention  of  the 
vessel  at  the  port  of  loading. 

Obterved  (per  Lord  Adam)  that  "demur- 
rage" ought  always  to  be  so  construed, 
nnless  the  charter-party  made  it  clear  that 
it  was  the  intention  of  parties  that  the  word 
should  be  used  in  another  and  a  wider  sense. 
This  was  an  action  by  the  owners  of  the  ship 
"Lismore"  against  the  charterers  for  damages 
for  undue  detention  of  the  vessel  at  the  port  of 
loading.  The  charterers  pleaded  that  the  action 
was  excluded  by  the  terms  of  the  charter-party, 
which,  inter  alia,  provided  that  the  "Lismore," 
then  at  Hull,  should  proceed  to  Sydney,  and 
there  receive  from  the  charterers'  agent  a  cargo 
of  coals,  and  being  so  loaded  should  proceed  to 
San  Diego,  and  deliver  them  there,  the  freight 
being  a  specified  rate  per  ton.  The  charter- 
party  contained  the  following  among  other 
olaases — "To  be  loaded  as  customary  at  Sydney, 
N.S.W.  To  be  discharged  as  customary  .  .  . 
and  at  the  rate  of  not  less  than  100  tons  of  coal 
per  working-day,  to  commence  when  the  ship  is 
in  berth  and  ready  to  discharge,  and  notice 
thereof  has  been  given  by  the  master  in  writing ; 
and  ten  days  on  demurrage,  over  and  above  the 
said  laying-daya,  at  4d.  per  register  ton  per  day." 
.  .  .  Charterers'  responsibility  to  cease  on  cargo 
being  loaded,  provided  the  cargo  is  worth  the 


freight  at  port  of  discharge.  Owners  to  have 
lien  on  cargo  for  freight,  dead  freight,  and  de- 
murrage. " 

The  "  lismore  "  arrived  at  Sydney  on  or  about 
15th  August  1888,  but  she  was  not  loaded  with 
her  cargo,  and  did  not  sail  for  San  Diego  until 
2nd  December. 

James  Oardiner  &  Company,  the  registered 
owners  of  the  "Lismore,"  raised  the  present 
action  against  Macfarlane,  M'CrindelJ,  &  Co., 
merchants,  Liverpool,  and  George  Gray  Macfai- 
lane,  merchant,  Olasgow,  the  only  known  partner 
of  the  said  firm,  conclading  for  £5000  as  damages 
for  undne  detention  of  the  vessel  at  Sydney. 

The  piirsaers  averred  that  upon  the  arrival  of 
the  "  Lismore  "  at  Sydney  dne  notice  was  sent  to 
the  defenders'  agents,  and  that  they  were  re- 
quested to  arrange  for  loading  her  under  the 
charter-party ;  that  to  enable  the  ontward  cargo 
to  be  fully  discharged  500  tons  of  coals  were 
required  for  stiffening ;  that  it  was  not  until 
10th  September  that  the  full  600  tons  were 
supplied,  and  that  thus  there  was  delay  in  getting 
the  outward  cargo  discharged,  for  which  the 
charterers  were  responsible.  The  pursuers 
averred  further  that  the  "Lismore"  ought  to 
have  been  loaded  by  the  4th  October;  that  by 
her  detention  till  December  the  bottom  of  the 
vessel  became  so  foul  that  .they  had  to  place  her 
in  dock  to  be  cleaned,  and  that  considerable 
expense  was  thereby  occasioned  through  the 
defenders'  fault.  They  also  averred  that  they 
had  suffered  loss  by  the  detention  of  the  vessel, 
and  by  the  defenders'  failure  to  provide  cargo. 

The  defenders  alleged  that  any  delay  that  had 
occurred  arose  from  a  strike  at  the  collieries  near 
Sydney ;  that  the  ship  was  not  ready  to  load  her 
cargo  until  14th  September ;  that  she  was  loaded 
in  regular  colliery  turn  with  a  full  cargo;  and 
that  any  delay  which  took  place  in  loading  the 
ship  at  Sydney  was  due  entirely  to  causes  for 
which,  in  terms  of  the  charter-party,  the  char- 
terers were  not  responsible. 

The  pursuers  pleaded,  inter  alia — "(3)  That 
the  defenders  were  not  freed  by  the  terms  of 
the  charter-party  from  liability  for  detention  at 
the  port  of  loading. " 

The  defenders  pleaded,  inter  alia—  "  (1)  Irrele- 
vancy. (2)  The  ship  having  loaded  a  cargo 
worth  the  freight  at  the  port  of  discharge,  the 
defenders  are,  in  terms  of  the  charter-party, 
freed  from  all  responsibility  to  the  pursuers  for 
the  damages  claimed." 

On  28th  February  1889  the  Lord  Ordinary 
(Tbatnxb)  repelled  the  defenders'  first  and 
second  pleas-in-law,  and  allowed  the  parties  a 
proof  of  tbeir  averments. 

"  Opinion. — The  charter-party  founded  on  in 
this  case  provides  that  the  '  Lismore '  shall  pro- 
ceed to  Sydney  and  there  load  a  complete  cargo 
of  coals,  with  which  she  shall  proceed  to  San 
Diego.  The  '  Lismore '  arrived  at  Sydney  about 
the  15th  August  last,  but  she  was  not  loaded  with 
her  cargo,  and  did  not  sail  for  San  Diego  until 
the  2nd  December.  The  present  action  is  brought 
to  recover  damages  from  the  charterers  on  the 
ground  that  the  '  Lismore '  had  been  unduly 
detained  by  them  at  Sydney  ;  and  the  defence 
urged  in  limine  (and  the  only  defence  I  have 
now  to  consider)  is  that,  in  respect  of  the  cesser 
and  lien  clauses  in  the  charter-party,  the  de- 
fenders are  not  liable  in  the  damages  claimed. 
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These  olatueB  are  expressed  thus: — 'Charterers' 
responsibility  to  oease  on  cargo  being  loaded, 
provided  the  cargo  is  worth  the  freight  at  port  of 
discharge.  Owners  to  have  lien  on  cargo  for 
freight,  dead  freight,  and  demnrrage.' 

"Glauses  of  similar  import  have  already  been 
the  snbject  of  judicial  consideration  in  one  or 
two  cases  in  Scotland,  and  in  a  considerable 
number  of  cases  in  England.  I  cannot  say  that 
the  decisions  in  the  cases  I  have  referred  to  are 
conflicting,'  bat  there  are  dieta  in  one  or  two  of 
the  later  cases  in  England  which  are  of  a  tend- 
ency to  throw  doubt  upon  the  decisions  formerly 
giren.  It  is  not  necessary  for  me  to  go  OTer  all 
the  oases  to  which  reference  was  made  in  the 
argument,  but  I  may  refer  to  a  very  nsefnl  digest 
of  them  given  by  Mr  Scratton  in  his  work  on 
Charter-parties  and  Bills  of  Lading,  page  108, 
et  seg.  One  rule  or  principle  recognised  in  all 
the  oases  is  this — that  the  cesser  and  lien  clauses 
must  be  co-eztensive,  and  that  any  particular 
liability  enforceable  against  the  charterer  will 
not  be  held  extinguished  by  the  cesser  clause 
unless  the  lien  clause  enables  the  shipowner  to 
enforce  that  liability  against  the  cargo  or  its 
owners  or  consignees.  In  short,  the  personal 
liability  of  the  charterer  is  not  extinguished 
nnless  a  lien  over  the  cargo  is  substituted  for  it. 
The  application  of  this  principle  seems  to  me  to 
afford  a  solution  of  the  question  now  raised. 

"  The  charter-party  in  this  case  confers  a  right 
of  lien  in  favour  of  the  shipowners  over  cargo  for 
'  demurrage  ;'  and  if  the  pursuers'  claim  was  for 
demurrage,  incurred  either  at  the  port  of  loading 
or  the  port  of  discharge,  I  think  it  must  be  taken 
to  be  settled  by  authority  that  the  defenders 
would  be  entitled  to  absolvitor  in  respect  of  the 
cesser  clause.  But  the  claim  now  made  is  not 
for  demurrage,  but  for  damages  for  undue  de- 
tention at  the  port  of  loading.  Does  the  lien  for 
demurrage  cover  such  a  claim  ?  The  defenders 
say  that  it  does,  because  the  word  demurrage  is 
popularly  used  among  mercantile  men  to  mean 
not  only  demnrrage  proper,  but  also  detention 
beyond  the  demurrage  days,  as  well  as  detention 
where  no  demurrage  has  been  stipulated  for. 
There  can  be  no  doubt  that  the  word  is  ,popu- 
larly  used  as  the  defenders  represent ;  and  that 
popular  use  and  meaning  has  been  recognised  by 
some  of  the  English  Judges  in  their  opinions. 
In  Scotland,  however,  so  far  as  I  know,  the  two 
things — demnrrage  and  improper  detention— have 
always  been  kept  distinct,  and  in  my  opinion 
properly  so.  They  are  quite  distinct  in  character 
and  in  origin.  A  claim  for  demurrage  arises 
from  contract ;  it  is  a  payment  fixed  and  deter- 
mined by  the  contracting  parties,  in  respect  of 
which  the  charterer  may  detain  the  ship  for  a 
period  longer  or  shorter  beyond  the  lay-days. 
The  claim  for  nndue  detention  arises  from  fault, 
not  contract,  and  the  liability  of  the  charterer 
is  for  the  whole  damage  which  bis  fault  may 
hare  occasioned  to  the  shipowner,  whether  greater 
or  less  than  the  sum  which  would  in  ordinary  cir- 
cumstances be  stipulated  for  as  demnrrage  for  the 
same  vessel. 

'"  This  distinction  is  as  well  known  to  mer- 
chants as  to  lawyers,  and  the  disregard  of  that 
distinction  appears  to  me  to  have  led  to  the 
differences  of  opinion  which  are  to  be  found 
in  some  of  the  oases  on  demurrage  questions. 
Ilegarding  the  two  things  as  entirely  distinct, 


I  am  of  opinion  that  the  lien  conferred  in  the 
present  case  for  demurrage  does  not  cover  a 
claim  for  damages  on  account  of  nndue  deten- 
tion ;  and  that  the  lien  clause  not  being,  there- 
fore, co-extensive  with  the  charterers'  personal 
liability,  the  cesser  clause  does  not  absolve  them 
from  the  claim  now  made. 

"Assuming,  however,  that  the  word  'demurrage' 
in  the  lien  clause  would  cover  not  only  demurrage 
proper  but  also  damages  for  detention  beyond 
the  demurrage  days  stipulated  for,  I  am  of 
opinion  that  the  cesser  clause  in  question  does 
not  free  the  defenders  from  the  present  claim. 
If  the  charter-party  stipulated  for  demnrrage 
only  at  the  port  of  discharge,  the  lien  clause  for 
'  demurrage '  will  only  be  enforceable  for  that, 
and  will  not  cover  undue  detention  at  the  port 
of  loading.  Accordingly,  upon  the  principle  I 
have  already  stated,  the  charterers'  personal 
liability  in  such  &  case  for  nndue  detention  at 
the  port  of  loading  will  not  be  affected  by  the 
cesser  clause.  And  that  is  the  case  here.  The 
provision  in  this  charter-party  regarding  the 
loading  of  the  cargo  is  thus  expressed — 'To  be 
loaded  as  cnstomary  at  Sydney.'  This  provides 
only  for  the  mode  of  loading,  and  has  no  refer- 
ence whatever  to  the  time  in  which  it  shall  be 
done— Law»on  v.  Burtteis,  1  H.  4  C.  400 ;  tap- 
scoU  V.  BcUfour,  L.B.,  8  C.P.  52-3;  Lamb  v. 
Kaielaek,  dbe.,  9  B.  490.  There  being  no  time 
for  loading  stipulated,  directly  or  indirectly — 
that  is,  no  lay-days — there  could  be  no  stipula- 
tion for  demurrage.  With  regard  to  the  dis- 
charge, however,  there  is  stipulation.  It  is  pro- 
vided that  the  cargo  shall  be  discharged  '  at  the 
rate  of  not  less  than  100  tons  of  coals  per  work- 
ing-day, to  commence  when  the  ship  is  in  berth 
and  ready  to  discharge  .  .  .  and  ten  days  on 
demurrage  over  and  above  the  said  laying-days, 
at  4d,  per  register  ton  per  day.'  The  time 
allowed  for  discharging  (that  is,  the  lay-days)  is 
thus  fixed  and  limited,  and  the  demurrage  days 
over  and  above  the  lay-days,  and  the  rate  of 
demnrrage  are  also  fixed.  For  such  demurrage, 
if  incurred,  the  owners  have  a  lien  over  the 
cargo.  The  lien  clause,  however,  for  'demurrage' 
cannot  be  extended  beyond  the  '  demurrage ' 
stipulated  for ;  the  same  word  in  the  same 
charier  must  be  held  to  refer  to  the  same  thing. 
In  such  a  charter  the  lien  for  demurrage  cannot 
in  my  opinion  be  extended  to  cover  claims  not 
stipulated  for,  although  they  may  be  of  the  same 
nature. 

"The  case  of  Loekliart  v.  Falk,  L.K.,  10 
Exch.  132,  is  quite  in  point.  In  that  case  the 
charter-party  provided  that  the  charterer  should 
load  the  cargo  'in  the  cnstomary  manner,' that 
the  cargo  should  be  discharged  in  ten  working- 
days,  with  demurrage  at  '£2  per  100  tons 
register  per  day,'  that  the  ship  should  have  an 
absolute  lien  on  cargo  for  freight  and  demurrage, 
'  the  charterer's  liability  to  any  clauses  in  this 
charter  ceasing  when  he  has  delivered  the  cargo 
alongside  ship.'  It  was  held  that  nndne  deten- 
tion at  the  port  of  loading  was  not  demurrage, 
and  that  the  charterer  was  liable  for  such  deten- 
tion notwithstanding  the  cesser  clause.  That 
decision  has  never  been  overruled.  But  the 
defenders  say  that  its  authority  has  been  doubted 
or  questioned  in  later  cases,  where  opinions  have 
been  delivered  inconsistent  with  its  ruling.  Even 
if  this  had  been  so,  I  would  have  been  prepared 
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for  my  own  part  to  maintain  its  anthority.  Bat 
I  think  its  authority  Is  not  even  qnestioned. 

"The  first  case  cited  as  Impngning  the 
anthority  of  Loekhart't  case  was  Kith  y.  Ctry, 
L.B.,  10  Q.B.  658.  There  the  charter-party 
provided  that  the  cargo  wag  to  be  loaded  *in 
thirteen  working-days,'  and  to  be  discharged  at 
not  lesa  than  thiity-flve  tons  per  working  day. 
'  Ten  days'  demnrrage  for  all  like  days  above  iht 
said  days  to  be  paid  at  the  rate  of  4d.  per 
registered  ton  per  day,'  and  '  charterer's  liability 
to  cease  when  the  ship  is  loaded,  the  captain  or 
owner  having  a  lien  on  cargo  for  freight  and 
demurrage.' 

"The  vessel  was  detained  In  loading  five  days 
beyond  the  thirteen  provided  lay-days,  and  the 
charterer  was  held  not  liable,  because  the  claim 
was  for  demurrage,  and  that  therefore  the  cesser 
clause  applied.  The  difference  between  the  cases 
of  Lodchart  and  Kith  is  obvious,  and  they  are  in 
no  way  conflicting.  In  LockliarVi  case  there 
were  no  lay-days  for  loading,  and  no  demurrage 
or  lien  for  demurrage  stipulated  in  reference  to 
the  loading.  In  Kith't  case  there  were  lay-days 
for  loading  and  a  provision  for  demnrrage  in 
reference  thereto.  Consequently  the  lien  clause 
for  demurrage  which  included  demurrage  at  the 
port  of  loading  having  been  substituted  for  the 
charterer's  liability,  the  cesser  clause  took  effect. 
But  in  Kith'i  case  it  was  not  suggested  that 
Loekhart't  case  (referred  to  in  argument)  had 
not  been  ngbtly  decided.  On  the  contrary,  the 
three  Jndges  who  decided  Loekhart't  case  took 
part  in  the  decision  of  Kiih'i  case,  and  made  no 
reference  whatever  to  their  former  judgment. 
The  essential  difference  between  the  cases  which 
I  have  pointed  out  fully  accounts  for  this. 

"I  was,  however,  specially  referred  to  the 
following  expressions  of  opinion  by  Mr  Justice 
Brett  in  Kith't  case  as  throwing  doubt  upon  the 
authority  of  Loekhart't  case: — *  I  feel  certain  that 
when  the  occasion  arises  it  will  be  held  upon  a 
clause  like  this,  containing  a  cesser  of  liability  of 
the  charterer  and  a  lien  for  demnrrage,  that 
'demurrage'  includes  not  only  demurrage  proper, 
but  also  that  which  is  in  the  nature  of  demur- 
rage, viz.,  detention  at  the  port  of  loading.'  I 
have  some  difficulty  in  understanding  this  obser- 
vation, and  certainly  cannot  read  it  as  indicating 
any  dissent  from  the  decision  in  Loekhart't  case. 
If  Mr  Justice  Brett  meant  to  say  that  in  cases 
where  lay-days  had  been  stipulated  in  regard  to 
loading,  followed  by  a  general  clause  as  to  de- 
mnrrage, that  '  demurrage '  would  be  construed 
as  including  '  that  which  is  in  the  nature  of 
demnrrage,  viz. ,  detention  at  the  port  of  loading ' 
(that  is,  detention  after  the  demurrage  days  had 
expired),  then  the  observation  has  no  application 
whatever  to  the  case  where  lay-days  are  not  stipu- 
lated with  regard  to  loading,  and  consequently 
has  no  bearing  upon  lx>ekhart't  case  or  the 
present  case.  But  if  the  observation  I  have 
quoted  meant  that  a  stipulation  as  to  demnrrage 
at  the  port  of  discharge  would  be  construed, 
when  the  occasion  arose,  so  as  to  cover  a  claim 
for  improper  detention  at  the  port  of  loading,  I 
can  only  say  that  the  occasion  had  arisen  before 
the  decision  in  Kuh  v.  Cory,  and  that  the 
demnrrage  clause  was  not  so  constrned.  The 
reverse  was  decided  in  Oray  v.  Carr,  L. R.,  6 
Q.B.  522,  Justice  Brett  concurring  in  the  judg- 
ment, and  (on  page  537,  while  throwing  doubt 


on  the  decision  in  Bannister  v.  Breidavtr)  stat- 
ing without  objection  the  very  proposition  on 
which  Loekhart't  case  was  decided. 

' '  I  was  also  referred  to  the  case  of  Sanguinetti, 
I/.B.,  2  Q.B.  Div.  238.  In  that  case  the  charter, 
party  provided  that  the  ship  should  be  loaded  and 
discharged  at  so  many  tons  per  day,  '  demurrage 
to  be  paid  for  each  day  beyond  the  said  days 
allowed  for  loading  and  discharging  at  the  rate 
of  Sd.  per  registered  ton  per  day.'  The  cesser 
and  lien  clanses  were  in  the  usual  terms.  The 
only  peculiarity  in  the  case  is  this,  that  the 
number  of  demurrage  days  is  not  limited,  but 
every  day  beyond  the  days  allowed  for  loading 
aud  discharging  is  treated  as  n  demnrrage  day. 
The  ship  was  detained  in  loading  beyond  the  lay- 
days, and  was  therefore  on  demurrage  during  the 
whole  detention.  The  Court  held  that  the 
charterer  was  not  liable,  because  the  claim  was 
for  demnrrage,  and  a  lien  had  been  given  over 
cargo  for  demurrage.  No  question  was  raised, 
nor  could  have  been  raised,  as  to  the  charterer's 
liability  for  damages  for  undue  detention,  as  dis- 
tinguished from  demurrage.  The  case  of  Loek- 
hart  (although  referred  to  in  argument)  was  not 
referred  to  in  the  decision,  much  less  qnestioned 
or  doubted. 

"Another  case  referred  to  is  that  of  Ilarri*  v. 
Jaaiht,  I..R.,  15  Q.B.  Div.  247.  In  that  case 
the  ship  was  to  be. discharged  '  as  fast  as  steamer 
oan  deliver.'  A  day  was  lost  by  the  consignee 
not  having  a  ready  berth  for  the  vessel,  and  the 
claim  made  upon  that  account  was  held  to  be 
covered  by  the  clause  which  gave  a  lien  for 
demurrage.  Some  observations  were  made  as  to 
the  term  '  demurrage '  being  elastic,  and  suffi- 
cient to  cover  this  claim,  which  it  was  said  was 
not  '  strictly  demnrrage. '  It  appears  to  me  to 
have  been  demurrage,  and  nothing  else.  '  The 
ship  was  to  be  discharged  as  fast  as  she  could 
deliver,'  and  '  demurrage  to  be  at  the  rate  of  £30 
per  running  day ' — that  is,  £80  a-day  for  each 
day  the  cargo  was  not  discharged  as  fast  as  the 
ship  cpnld  deliver.  The  day  the  vessel  wis 
detained  from  want  of  a  berth  (which  it  was  the 
consignee's  dnty  to  provide)  was  jnst  a  day  on 
which  cargo  was  not  taken  delivery  of  at  all,  and 
was  the  same,  so  far  as  demnrrage  was  concerned, 
as  if  the  ship  being  in  a  berth  no  cargo  had  been 
taken  by  the  consignee.  If  the  steamer  had  got 
into  her  berth  when  she  arrived  her  discharge 
would  have  been  completed  a  day  sooner  than  it 
was.  That  day  was  a  day  beyond  her  lay-days, 
and  was  therefore  a  day  on  demnrrage.  How- 
ever this  may  be,  Ilarrit  v.  Jaeobt  does  not 
directly  or  by  implication  question  the  anthority 
of  Lockhart  v.  Folk. 

"The  last  case  to  be  noticed  is  that  of  Saltnen 
V.  Guy,  13  R.  85,  in  which  the  charter-party 
stipniated  for  twenty  working-days  in  loading 
and  sixteen  dnys  for  discharging,  '  with  ten  days 
on  demnrrage  over  aud  above  the  said  laying- 
days.'  Twelve  days  beyond  the  lay-days  wei« 
occupied  in  loading,  and  demnrrage  for  these 
twelve  days  was  claimed  from  the  charterenu 
The  charterers  pleaded  the  cesser  and  lien  clansrs 
in  defence,  and  their  defence  was  sustained. 
Now,  here  undoubtedly  the  Court  in  effect  held 
that  the  demnrrage  clause  covered  two  days  for 
which  demurrage  proper  could  not  be  claimed. 
But  the  distinction  between  demurrage  and 
damages  for  detention  does  not  appear  to  have 
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been  adyerted  to  eyen  at  the  argnment.  The 
point  raised  and  decided  was  the  general  one  that 
where  a  lien  ia  given  over  cargo  for  demurrage, 
the  charterer  is  by  the  corresponding  cesser 
clanae  freed  from  personal  liability  for  demnr- 
rage,  and  thai  irrespectiye  of  whether  the 
demnrrage  has  been  incurred  at  the  port  of  load- 
ing or  port  of  disoliarge.  It  is  obvions  that  the 
qaestion  raised  and  decided  in  Loekhart  y.  Folk 
was  not  before  the  Conrt.  The  case  does  not 
appear  to  have  been  cited.  Cfray  v.  Carr  seems 
to  have  been  cited  either  to  show  that  Baron 
Bramwell  donbted  the  decision  in  BannitUr  v. 
Bretiiautr,  or  in  support  of  the  view  that  the 
cesser  clause  could  not  be  pleaded  because  the 
cargOL  had  not  been  '  shipped  in  terms  of  the 
charter-party.'  The  law  laid  down  in  Loekhart 
and  Oray  was  not  discussed,  nor  the  decision  in 
either  case  donbted. 

"Bat  even  if  the  Conrt  bad  intentionally 
decided  (in  agreement  with  the  dictum  of  Mr 
Jostice  Brett  in  Sanguineus*  case)  that  a  clause 
providing  for  demurrage  at  the  port  of  loading 
should  be  constrned  so  as  to  cover  damages  for 
detention  at  that  port  beyond  the  stipulated 
demurrage  days,  that  would  in  no  way  conflict 
with  Loekhart  v.  Falk,  or  with  the  judgment  I 
am  now  pronouncing.  In  Loekhart,  as  here, 
there  is  no  demurrage  stipulated  for  at  the  port 
of  loading  at  all.  The  demurrage  clause  has 
reference  to  the  lay-days,  and  the  lay-days  have 
only  reference  to  the  port  of  discharge.  What- 
ever therefore  the  Court  might  consider  covered 
by  a  demnrrage  clause  actually  existing  and  form- 
ing part  of  the  charter,  and  however  mnch  they 
might  extend  the  limits  of  such  a  clause,  it  is 
clear  that  they  could  neither  construe,  extend,  or 
limit  a  clause  which  did  not  exist. 

"  I  agree  with  the  view  expressed  by  the  Lord 
Ohief-Justice  (Coleridge)  in  Kith  v.  Cory,  and 
by  Lord  Kinnear  in  Salteten  v.  Ouy,  that  as 
mercantile  contracts  are  expressed  with  reference 
to  decided  cases  in  which  the  language  used  in 
anch  contracts  has  been  judicially  construed  '  it 
is  important  ttare  deeitii.'  I  therefore  follow  the 
direct  authority  of  Loekhart  v.  Faik,  which  I 
humbly  think  to  be  a  sound  decision,  and  the 
anthority  of  which  has  not  been  impaired  by  any 
subsequent  decision. 

"There  is  another  point  in  this  case  to  which  I 
must  allude,  but  upon  which,  after  what  I  have 
said,  it  is  not  necessary  I  should  pronounce  any 
judgment.  The  present  action  was  raised  before 
the  cargo  in  qaestion  was  shipped,  and  the  pur- 
saeis'  claim  is  not  limited  to  damages  for  the 
time  lost  by  improper  detention,  but  also  for 
damage  of  another  kind,  directly  attributed  to 
the  detention  (Cond.  6).  The  damages  claimed 
on  this  latter  ground  would  certainly  not  be 
covered  by  the  lien  clnuee.  But  taking  the  case 
as  if  it  were  for  improper  detention  alone,  I  in- 
cline strongly  to  the  opinion  that  the  action  hav- 
ing been  raised  against  the  charterers  before  the 
cargo  had  been  loaded,  and  therefore  before  the 
cesser  clause  became  operative,  that  claim  conld 
not  be  avoided  simply  by  the  subsequent  loading 
of  the  cargo.  The  claim  must  be  looked  at  as  at 
the  date  of  raising  the  action,  and  it  was  then 
a  claim  enforceable  against  nobody  but  the 
charterers.  The  subsequent  acceptance  of  the 
cargo  does  not  seem  to  me,  in  the  present  state 
of  my  opinion,  to  be  in  itself  a  waiver  of  the  pur- 
suers' claim." 


The  defenders  reclaimed,  and  argued — This 
action  could  not  be  maintained,  as  the  cesser 
clause  was  so  expressed  as  to  free  the  charterers 
in  the  circumstances  which  had  arisen  from  all 
responsibility,  for  the  cargo  which  was  put  on 
board  was  far  above  the  amount  of  the  freight. 
The  circumstance  that  the  lien  was  for  a  future 
and  unascertained  amonnt  was  not  sufficient  to 
nullify  this  claim  ;  there  was  here  a  good  lien  on 
the  cargo  for  dead  freight,  it  was  an  unascer- 
tained claim,  and  yet  it  did  not  render  the  clause 
ntill.  "Demurrage"  might  be  used  in  two 
senses — (1)  In  a  strictly  legal  sense— 1  Bell's 
Coram.  (7th  ed.)  624 ;  Bell's  Prin.  sec  231  ; 
Stdvesen  v.  Ouy,  October  28,  1886,  13  R.  85. 
(2)  As  including  damages  for  undue  detention — 
Banni»t«r  v.  Breulauer,  1867,  L.B.,  2  C.  P.  497 ; 
Orayy.  Oarr,  1871,  L.R.,  6  Q.B.  .522;  M'Lean 
&  Hope  V.  Fleming,  -March  27, 1871 ,  9  Macph.  (H 
of  L.)  89 ;  LoekshaH  v.  Folk,  L.».,  10  Exch.  132. 
Demurrage  was  used  in  the  latter  and  wider 
sense  in  this  charter-party.  The  words  "as 
customary"  were  different  from  and  meant  some- 
thing more  than  "in  the  customary  manner," 
which  was  the  usual  expression  f  they  meant  ' '  as 
customary  "  in  point  of  time,  and  referred  to  the 
custom  of  the  port  of  loading.  Demurrage  was 
contracted  for  at  the  port  of  discharge;  it  was 
implied  at  the  port  of  loading,  for  there  was  no 
reason  why  the  charterers'  liability  should  cease 
at  one  end  of  the  voyage  and  continue  at  the 
other.  No  information  as  to  the  intention  of 
parties  was  to  be  gathered  from  the  charter- 
party  itself  (apart  from  the  clauses  narrated),  or 
from  their  position  in  the  deed,  as  a  charter- 
party  was  an  informal  document,  but  it  was 
clear  that  both  the  cesser  and  the  lien  clauses 
were  quite  universal  in  their  application.  The 
Ecglish  authorities  on  the  construction  of  the 
word  demnrrage  in  a  charter-party  like  the  pre- 
sent were  not  binding,  while  the  Scotch  authori- 
ties, so  far  as  they  went,  favoured  the  defenders' 
contention. 

Argned  for  the  respondents — The  contention  of 
the  defenders  was  untenable;  they  sought  to 
mix  up  demurrage  proper,  which  arose  ex  eon- 
traetu,  with  undne  detention,  which  arose  ex 
<Ulieto—\  Bell's  Coium.  (7th  ed.)  pp.  688  and 
6122.  In  demurrage  proper  it  was  not  necessary 
to  fix  the  number  of  days  provided  a  rate  per 
diem  was  fixed,  and  for  this  a  lien  over  the 
cargo  could  quite  competently  be  given,  thongh 
it  could  not  be  given  for  an  illiquid  claim  for 
debt— iomj  v.  Kaielaek,  Jan.  31,  1882,  9  K. 
482.  As  to  termination  of  lay-days  and  com- 
mencement of  demurrage — Hclmanr.  The  Peru- 
vian Nitrate  Company,  Feb.  8,  1878,  5  R.  657  ; 
White  V.  Steamship  "Winehetter"  Company,  Feb. 
1886,  13  R.  524.  As  there  was  no  demurrage 
stipulated  for  at  the  port  of  loading,  undue  delay 
there  conld  only  be  met  by  damages,  and  no  lien 
could  be  given  over  the  cargo  for  an  illiqnid 
claim  of  damages.  In  the  construction  of  a 
charter-party  such  an  interpretation  must  be  put 
upon  the  words  as  not  gratuitously  to  discbarge 
the  secnrity  of  the  shipowner  for  freight,  and 
the  charterer  could  escape  liability  until  he  has 
secured  the  shipowner  by  a  valid  lien  over  the 
cargo — Chrittofferten  y.  Ilaneen,  1872,  L.B.,  7 
Q.B.  509.  There  could  here  be  no  discharge  of 
the  charterers  prior  to  the  vessel  obtaining  a 
full  cargo,  for  it  was  only  then  that  their  liability 
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vas  to  oease.  Bat  tbe  delict  had  been  com- 
mitted prior  to  that,  so  it  was  impoBsible  that 
the  ghipownera  could  recover  damagea  from  the 
cargo.  lu  tbe  construction  of  a  charter-party 
demurrage  must  be  held  to  be  used  in  its  strict 
legal  sense,  unless  it  ■was  clearly  shown  that 
parties  intended  it  to  have  a  different  and  a 
wider  meaning — Authorities  cited  in  Lord  Ordi- 
nary's note. 

At  advising  — 

LoBD  RuTHEBFUBD  Clask — Tbis  is  an  action 
at  the  iuatance  of  the  owners  of  the  ship  '"Lis- 
mire"  against  the  defenders,  who  chartered  the 
vessel  for  the  voyage  from  Sydney  to  San  Diego. 
The  pursuers  seek  to  recover  damages  on  the 
ground  that  the  "  Ijisniore"  was  unduly  detained 
by  the  charterers  at  tbe  port  of  loading,  while 
the  defenders  on  the  other  hand  maintain  that 
the  pursuers'  claim  is  excluded  by  tbe  terms  of 
the  charter-party.  The  Lord  Ordinary  has 
repelled  the  defenders'  pleas  founded  upon  that 
contention,  and  the  question  which  we  have  to 
determine  is,  whether  the  Lord  Ordinary  was 
right  in  so  doing.  Tbe  charter-party  in  the  pre- 
sent case,  while  closely  resembling  the  ordinary 
class  of  document  of  this  kind,  ha»  one  clause  in 
it  which  may  be  noticed  in  passing.  It  provides 
that  the  "Lismore"  was  to  proceed  to  Sydney, 
and  there  she  waa  to  load  a  complete  cargo  of 
coals,  with  which  she  was  to  proceed  to  San 
Diego.  Tbe  loading  at  Sydney  was  to  be  "as 
customary,"  and  the  unloading  was  also  to  be 
■'as  customary,"  and  at  the  rate  of  not  less  than 
100  tons  of  coal  per  working-day.  The  charter- 
party  further  provided  for  the  ship  being  ton 
days  on  demurrage,  over  and  above  the  lay-days, 
at  4d.  per  register  ton  "per  day.  It  is  to  be 
observed  that  there  is  no  stipulation  as  to  lay- 
days or  demurrage  at  the  port  of  loading ;  all . 
that  the  charter-party  says  as  to  that  is,  that  the 
vessel  is  to  be  loaded  "as  customary."  It  does 
not  appear  to  me  to  be  material  whether  the 
word  customary  be  held  to  mean  within  the 
customary  time,  or  in  tbe  customary  manner.  I( 
it  be  held  to  mean  within  the  customary  time, 
then,  instead  of  providing  for  the  vessel 
being  loaded  in  a  reasonable  time,  the  stipti- 
lation  is,  that  it  is  to  be  loaded  within  the 
usual  or  customary  time.  Tbe  important  fact 
to  be  kept  in  mind  is,  that  80  far  as  the 
port  of  loading  is  concerned,  there  is  no 
agreement  between  the  parties  that  the  ship  is  to 
remain  at  Sydney  on  demurrage. 

At  Sydney  the  pursuers  allege  that  the  vessel 
was  unduly  detained  by  the  defenders,  and  that 
she  was  so  detained  in  breach  of  the  contract 
between  them,  and  they  aver  that  in  consequence 
of  this  nndne  detention  of  the  vessel  they  have 
Buffered  damages.  Against  this  tbe  defenders 
arge  that  they  are  discharged  from  all  liability 
for  this  detention  by  the  following  clauses  in  the 
charter-party — "To  be  loaded  as  customary  at 
Sydney,  N.S.W.  To  be  discharged  as  customary 
.  .  .  and  at  the  rate  of  not  less  than  100  tons  of 
coals  per  working-day,  to  commence  when  the 
ship  IS  in  berth  and  ready  to  discharge,  and 
notice  thereof  has  been  given  by  the  master  in 
writing ;  and  ten  days  on  demurrage,  over  and 
above  the  said  laying-dnys,  at  4d.  per  register  ton 
per  day."  .  .  .  "Charterers'  responsibility  to 
cease  on  cargo  being  loaded,  provided  the  cargo 


ia  worth  the  freight  at  port  of  diaeharge. 
Owners  to  have  lien  on  cargo  for  freight,  daad 
freight,  and  demurrage. "  The  defenders  further 
say  that  they  put  on  board  a  full  cargo,  and  that 
having  done  so,  their  responsibihty  under  tbe 
charter-party  ceased. 

Among  the  Bumerons  authorities  which  were 
cited  in  the  course  of  the  discussion  there  is,  I 
think,  one  important  case  which  decides  tiie 
interpretation  which  is  to  be  put  upon  clanses  of 
tbis  kind,  and  that  ia  the  case  of  Chrittcfferton, 
7  Q.B.  609.  It  is  the  more  important  as  I 
understand  its  authority  ia  not  disputed  upon 
either  side.  The  decision  in  that  case  was  that 
such  a  clause  as  we  have  here  appUed  only  to 
future  liability  unless  tbe  liability  for  illegal 
detention  was  by  another  clause  in  the  charter- 
party  transferred  to  freight.  What  the  defenders 
therefore  really  maintain  ia,  not  that  the  pursuers 
are  not  entitled  to  recover  for  the  loss  which  they 
allege  that  they  have  sustained  through  the 
detention  of  the  vessel,  but  that  that  loss  ought 
to  be  made  good  by  the  cargo,  over  which  a  lien 
for  any  such  loss  was  granted,  and  that  in  conse- 
quence of  tbis  lien  they  (the  charterers)  are  free. 
What  we  have  to  do  therefore  is  to  constme 
the  clause  in  the  charter-party  which  is  said  to 
create  tbis  lien.  The  words  are,  "  Owners  to 
have  lien  on  cargo  for  freight,  dead  freight,  and 
demurrage." 

The  question  therefore  comes  to  be,  what  is 
intended  to  be  included  in  the  word  "demurrage" 
— is  it  intended  by  it  to  cover  damages  for  undue 
detention  in  breach  of  the  contract,  or  is  it 
limited  to  demurrage  proper.  Now,  the  answer 
to  that  question  must  depend  to  a  large  extent, 
if  not  entirely,  on  the  terms  of  the  present  con- 
tract as  to  the  interpretation  of  which  little  or  no 
authority  oan  be  got  from  other  cases.  What 
has  to  be  considered  is,  what  is  the  fair  meaning 
of  the  word  demurrage  in  tbe  present  case  7  If 
the  view  of  tbe  defenders  is  right,  then  it  is  to 
be  held  that  a  lien  has  been  effectually  constituted 
over  the  cargo  of  this  vessel  for  an  entirely  illiquid 
claim.  It  is  quite  possible  that  such  a  Uen  might 
be  validly  contracted  for,  but  it  is  clear,  I  think, 
that  tbis  would  require  to  be  done  in  very  distinct 
and  explicit  terms.  In  the  case  of  M'Lean  <t 
Hope  such  a  lien  was  admitted,  because  it  was  for 
dead  freight,  and  was  specially  contracted  for. 

The  question  here  therefore  comes  to  be, 
whether  we  are  to  hold  that  these  damages 
which  are  claimed  by  the  pursners  for  tbe 
undue  detention  of  this  vessel  at  Sydney 
are  to  be  liquidated  by  the  defenders,  or 
whether  it  was  tbe  intention  of  the  parties  that 
an  effectual  lien  for  them  should  be  constitated 
over  the  cargo,  and  that  ibis  intention  has  been 
effectually  expressed.  Looking  to  thia  charter- 
party  as  a  whule,  I  think  that  what  the  parties 
stipulated  for  was  demurrage  in  the  proper  legal 
sense  of  tbe  word.  The  word  occurs  twice  in  the 
deed.  As  to  its  meaning  upon  one  of  those 
occasions  there  can,  I  think,  be  no  question,  and 
I  am  not  prepared,  without  some  very  distinct 
reason,  to  attach  different  meanings  to  the  same 
word  occurring  twice  in  the  same  charter-party. 
I  think  therefore  that  it  waa  not  the  intention  of 
the  parties  that  the  owners  were  to  have  any 
lien  on  the  oargo  for  damages  arising  from  the 
undue  detention  of  the  vessel  by  the  ehartereia 
at  tbe  port  of  loading.     Taking,  then,  this  view 
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of  the  charter-party,  I  do  not  think  it  necessary 
to  consider  any  of  the  cases  to  which  we  were 
referred.  I  need  only  add  that  the  cases  of 
Lodehart  and  Ouy  confirm  the  view  which  I  have 
taken  as  to  the  meaning  of  the  word  demurrage 
in  this  charter-party. 

liOJtD  Adam— I  concur  in  the  result  arrived  at 
by  Lord  Bntherfurd  Olark,  and  for  the  reasons 
stated.  This  is  an  action  against  the  charterers 
of  this  Tessel  for  alleged  wrongful  detention  at 
the  port  of  loading.  The  vessel  reached  the  port 
of  loading  about  the  15th  of  August,  but  she  was 
not  loaded  with  her  cargo  aud  did  not  sail  for 
San  Diego  until  the  2nd  December.  Now,  it  is 
clear  that  the  charterers'  liability  for  the  loss 
arising  from  this  undue  detention  of  the  ship 
cannot  be  got  rid  of  unless  that  liability  can  be 
transferred  from  the  charterers  to  the-cargo.  I 
think,  however,  it  is  qnite  dear  that  the  clause 
qt  the  charter-party  will  not  bear  the  oonstntction 
proposed  by  the  defenders  nnless  demurrage  is 
to  be  held  as  including  undue  detention.  The 
case  accordingly  turns  upon  the  interpretation 
which  is  to  be  put  upon  this  word.  I  agree  with 
the  reading  proposed  by  Lord  Rutherfurd  Clark, 
and  think  that  apart  from  the  word  demurrage 
being  used  here  in  its  strictly  legal  sense,  it 
shonldalways  be  so  read  nnless  there  is  something 
in  the  terms  of  the  deed  which  demonstrates  that 
it  was  the  intention  of  the  parties  that  it  was  to 
be  interpreted  in  a  different  and  in  a  wider  sense. 

LoBD  Pbesidzmt — This  portion  of  the  charter- 
party  may  be  viewed  as  containing  either  one  or 
two  clauses.  If  it  be  dealt  with  as  containing 
two  clauses,  then  the  one  may  be  taken  as  the 
counterpart  of  the  other — that  is  to  say,  the 
cessation  of  the  charterers'  liability  was  to  be 
given  in  exchange  for  a  lien  over  the  cargo.  The 
question  therefore  between  the  parties  here  tnrns, 
as  has  been  pointed  out,  on  the  constmction  which 
IB  to  be  put  upon  the  word  demurrage.  Prima 
faeie  it  is  a  stipulated  payment  contracted  for  in 
the  charter-party,  in  respect  of  which  the  vessel 
may  be  detained  in  dock  for  a  certain  time  beyond 
the  lay-days.  It  is  said,  however,  that  the  word 
is  nsed  in  this  charter-party  in  another  and  in  a 
wider  sense,  and  that  it  was  intended  by  the  word 
demurrage  to  cover  damages  for  undue  detention 
of  the  vesseL  If  no  demurrage,  in  the  strict 
sense  of  the  word,  had  been  stipulated  for,  then 
there  might  have  been  a  good  deal  to  say  for  this 
use  of  the  word,  but  a  little  further  on  in  the 
charter-party  demurrage  is  stipulated  for  as 
matter  of  contract,  not  at  the  port  of  loading,  but 
at  the  port  of  discharge. 

In  considering  whether  a  lien  of  the  kind  con- 
tended for  by  the  defenders  has  been  validly 
oonstitnted  or  not,  it  may  be  well  to  consider 
what  the  effect  might  be  of  adopting  one  oon- 
struction  of  the  word  demurrage  rather  than 
another.  If  we  look  at  the  pursuers'  claim  we 
see  it  is  based  partly  on  the  defenders' negligence, 
as  set  out  in  article  i  of  the  condescendence,  and 
partly  on  the  fouling  of  the  ship's  bottom  in 
consequence  of  the  delay  cansed  by  this  negli- 
gence (Cond.  6).  Now,  these  two  grounds  of 
claim  suggest  that  their  settlement  depended 
upon  the  determination  of  certain  facts.  When 
the  ship  reached  her  destination,  was  there  tord- 
iiig?J|;What  was  it  caused  by,  and  what  was  the 
yoL.  xxn. 


expense  to  which  the  owners  were  pnt  thereby  ? 
It  is  clear,  I  think,  that  if  an  inquiry  of  this  kind 
was  to  proceed  while  the  cargo  was  still  on  board, 
the  consequences  would  be  most  serious  to  all 
parties ;  and  yet  if  there  was  to  be  a  lien  over  the 
cargo  for  damages  in  the  event  of  these  being 
found  due,  then  clearly  the  cargo  could  not  be 
discharged  until  these  questions  of  fact  had  been 
determined.  In  construing  demurrage,  then,  in 
this  charter-party  all  these  considerations  must 
be  kept  in  mind,  and  I  have  no  doubt  that  look- 
ing to  the  circumstance  that  the  word  is  used 
again  in  the  deed,  and  that  there  can  be  no 
question  that  npon  this  subsequent  occasion  it 
is  used  in  its  strict  legal  sense,  that  it  was  the 
intention  of  the  parties  that  when  used  in  the 
clause  which  we  have  had  to  construe  it  was  not 
intended  to  cover  damages  for  the  undue  detention 
of  this  vessel. 

LoBD  MxntK  and  Lobd  Shamd  were  absent 
from  illness. 

The  Court  adhered. 

Counsel  for  the  Pursuers — Asher,  Q.C. — 0.  8. 
Dickson.  Agents— Webster,  Will,  .fcBitohie,  S.S.O. 

Counsel  for  the  Defenders — Balfour,  Q.O. — 
Ure.  Agents — Hamilton,  Einnsar,  &  Beatson, 
W.S.' 


Wednesday,  March  20. 
SECOND    DIVISION. 

KIPPEN'S    trustees   v.   LEITCH    AND 

OTHERS. 

Sueeeisian— Vesting— Ileritable  and  Moveable — 
Conversion — Power  of  Sale. 

A  testator  by  trust-disposition  and  settle- 
ment, dealing  with  his  whole  estate,  directed 
his  trustees  "  to  pay  to  my  said  wife,  in  case 
she  shall  survive  me,  for  her  own  use  and 
disposal,  out  of  the  capital  of  the  trust-estate, 
any  sum  or  sums  of  money  she  may  require, 
not  exceeding  in  all  the  one  equal  half  of  the 
residua  and  remainder  of  the  trust-estate, 
and  that  at  any  time,  or  from  time  to  time, 
as  she  may  desire."  He  also  directed  his 
"trustees  at  the  first  term  after  his  wife's 
death,  if  she  survived  him,  to  pay  and 
assign  to  her  heirs,  executors,  and  assignees 
the  balance,  if  any,  which  shall  remain  un- 
paid to  her  of  the  equal  half  of  the  free 
residue  and  remainder  of  the  trust-estate, 
after  reckoning  the  payments  out  of  capital 
which  may  have  been  made  to  her  by  my 
trustees."  .  .  .  The  trustees  were  empowered, 
"  for  accomplishing  the  purposes  of  this 
trnst,"  to  sell  and  dispase  of  the  truster's 
whole  estate,  heritable  and  moveable,  and 
convert  it  into  money.  His  wife  survived, 
and  died  leaving  a  testament  disposing  of 
her  whole  moveable  estate  without  having 
asked  or  received  any  money  from  the  capital 
of  her  husband's  estate.  Part  of  said  estate 
consisted  of  house  property,  which  remained 
unconverted  during  the  widow's  lifetime, 
but  was  sold  after  her  death. 

Held  that  the  widow's  right  to  half  of  her 
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hosband's  estate  was  moveable,  and  that 
half  of  the  price  realised  for  the  honse  pro- 
perty fell  onder  her  testament. 
Dancan  Kippen,  spirit  merchant,  26  Biohmond 
Place,  Edinbnrgh,  who  died  on  24th  April  1879, 
by  his  said  trnst-disposition  and  settlement  and 
relatiTC  codicils  oonyeyed  to  and  in  faTonr  of 
certain  trustees  therein  mentioned  his  whole 
heritable  and  moreable  means  and  estate  in  trust 
under  the  burdens,  with  the  powers  and  provi- 
sions, and  for  the  nses,  ends,  and  purposes  therein 
mentioned. 

The  fifth  purpose  of  the  trust  was — "  For  pay- 
ment to  my  wife  the  said  Mrs  Janet  Mackintosh 
or  Eippen,  if  she  shall  surrive  me,  during  all  the 
days  of  her  life  thereafter,  of  the  free  yearly 
interest,  dividends,  or  other  annual  income  of 
the  trust-estate  above  conveyed  (after  payment  of 
my  deathbed  and  funeral  expenses,  the  expenses 
of  this  trust,  and  any  legacies  or  bequests  I  may 
leave  as  aforesaid),  and  that  half-yearly  as  the 
game  shall  be  received,  beginnipg  the  first  term's 
payment  thereof  at  the  first  term  of  Whitsunday 
or  Martinmas  which  shall  happen  after  my 
death." 

By  the  sixth  purpose  of  the  trust  the  truster 
directed  and  appointed  his  "  trustees  to  pay  to 
my  said  wife,  in  case  she  shall  survive  me,  for 
her  own  use  and  disposal,  out  of  the  capital  of 
the  trust-estate,  any  sum  or  sums  of  money  she 
may  require,  nut  exceeding  in  all  the  one  equal 
half  of  the  residue  and  remainder  of  the  trust- 
estate,  and  that  at  any  time,  or  from  time  to 
time,  as  she  may  desire,  but  declaring  that  in 
case  any  such  payments  are  made  to  her,  the  life- 
rent above  provided  to  her  shall  be  restricted 
to  the  liferent  of  the  remainder  of  the  resi- 
due." 

'  By  the  seventh  purposa  of  the  trust  the  truster 
directed  and  appointed  his  "  trustees,  at  the  first 
term  of  Whitsunday  or  Martinmas  which  shall 
happen  six  months  after  the  death  of  my  wife, 
in  case  she  shall  survive  me,  to  pay  and  assign 
to  her  heirs,  executors,  and  assignees  the  balance, 
if  any,  which  shall  remain  unpaid  to  her  of  the 
equal  half  of  the  free  residue  and  remainder  of 
the  trust-estate,  after  reckoning  the  payments  out 
of  the  capital  which  may  have  been  made  to  her 
by  my  trustees  under  the  sixth  purpose  of  the 
trust,  and  which  are  to  be  imputed  towards  pay- 
ment of  said  half ;"  and  further,  in  the  event  of 
his  said  wife  predeceasing  him,  he  thereby 
directed  his  "trustees,  at  the  first  term  of 
Whitsunday  or  Martinmas  which  shall  happen 
six  months  after  my  death,  to  pay  and  assign  to 
her  heirs,  executors,  and  assignees  the  said  one 
equal  half  of  the  free  residue  and  remainder  of 
the  trust-estate. " 

Lastly,  with  regard  to  the  other  equal  half  of 
the  residue  and  remainder  of  the  trust-estate,  he 
thereby  directed  and  appointed  his  said  "  trus- 
tees, at  the  said  term,  to  divide  the  same  into  six 
equal  shares,  and  to  pay  and  assign  the  same  as 
follows,  viddieet: — One-sixth  share  thereof  to 
my  brother  the  said  Robert  Kippen,  whom  failing 
to  his  children  equally  between  them,  share  and 
share  alike ;  another  sixth  share,"  Sus.  The  said 
trust-deed  also  contained  the  following  clause — 
' '  And  for  accomplishing  the  purposes  of  this  trust, 
I  hereby  specially  authorise  and  empower  my 
said  trustees  and  their  foresaids  to  sell  and  dis- 
pose of  my  whole  estate,  heritable  and  moveable, 


real  and  personal,  hereby  conveyed,  and  to  oon- 
vert  it  into  money,  and  that  either  by  public 
sale  or  private  bargain,"  &o.,  sU  as  more  fully 
set  forth  in  said  trust-disposition  and  setUemeat 
and  relative  codicils. 

The  truster,  who  had  no  children,  was  survived 
by  his  wife  the  said  Mrs  Janet  Kippen,  and  nnder 
said  deed  she  enjoyed  the  liferent  of  the  residue 
of  her  husband's  estate  until  her  death,  which 
occurred  on  or  about  12tb  January  1888.  She 
did  not  request,  and  did  not  receive,  any  pay- 
ments out  of  the  capital  of  the  trust-estate  as 
provided  for  by  the  sixth  purpose  of  the  trust. 

The  residue  of  the  trust-estate  at  the  truster's 
death,  inter  alia,  consisted  of  certain  house  pro- 
perties in  Buccleuch  Place  and  Gladstone  Place, 
Edinburgh,  which  were  sold  in  February  1888, 
with  entry  at  Whitsunday  1888,  and  realised 
respectively  jESSO  and  £404.  One  equal  half  of 
these  sums  fell  to  be  retained  by  Mr  Kippen's 
trustees  to  be  disposed  of  in  terms  of  the  last 
purpose  of  the  trust.  A  difficulty  arose  as  to  the 
disposal  of  the  other  half  of  these  sums,  amount- 
ing to  £477. 

The  truster's  widow  left  a  testament  dated 
Ifith  October  1883,  by  which  she  appointed  cer- 
tain parties  her  executors,  with  full  power  to 
them  "to  intromit  with  my  whole-  moveable 
estate  and  executry  of  every  description, "  and  to 
pay  the  debts,  and  pay  and  deliver  the  legacies 
therein  mentioned,  and  whatever  residue  thei« 
might  be  "  of  my  said  means  and  estate  falling 
nnder  this  testament, "  she  ordained  the  same  to 
be  divided  as  therein  mentioned,  as  more  fuUy 
set  forth  in  said  testament. 

The  sum  of  £477  was  claimed  by  Hzt 
Kippen's  executors  on  the  ground  that  on  a 
sonnd  construction  of  the  trust-disposition  and 
settlement  the  bequest  made  by  the  seventh  pur- 
pose thereof  was  moveable,  and  passed  to  her 
testamentary  executors.  On  the  other  hand,  the 
sum  was  claimed  by  James  Mackintosh,  the  heir- 
at-law  of  Mrs  Kippen,  on  the  grouiid  that  the 
bequest  was  heritable,  and  passed  to  her  beir-at- 
law. 

In  these  circumstances  Duncan  Kippen's  tms- 
tees  did  not  feel  justified  in  paying  this  sum 
without  obtaining  the  opinion  and  jodgment  of 
the  CSonrt,  and  accordingly  a  special  ease  was 
prepared  by  the  said  trustees  of  the  first  part. 
Mrs  Kippen's  executors  of  the  second  part,  and 
Mrs  Kippen's  heir-at-law  of  the  third  part,  to 
have  the  following  question  of  law  answered  by 
the  Court,  viz. : — "Is  the  said  sum  of  £477  to  be 
regarded  as  moveable  or  heritable,  and  to  whom 
does  it  fall  to  be  paid?" 

Argued  for  the  executors — The  right  which 
vested  in  the  widow  upon  her  husband's  deatb 
was  a  right  to  moveables.  AU  the  words  used  in 
Mr  Kippen's  trust-deed,  e.g.,  "pay  and  assign," 
were  applicable  to  moveables.  He  only  gave 
his  widow  right  to  demand  payment  of  certain 
sums  of  money,  not  to  demand  a  conveyance  of 
his  heritable  estate.  The  words  "pay  and 
assign"  always  pointed  to  conversion  nnlea* 
there  were  specialties  in  the  deed  showing  that 
conversion  was  not  intended.  The  truster  here 
spoke  of  "income,"  "dividends,"  "intArast," 
not  of  heritage.  The  purposes  of  the  trust  could 
not  have  been  carried  out  without  oonverting  the 
estate  into  money.  The  two  equal  halves  oould 
not  have  been  determined  onleaa  the  honaes  had 
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been  gold.  The  number  of  the  heritable  Bubjeots, 
the  number  of  the  benefleiaries,  and  the  -whole 
provisions  of  the  deed  made  conversion  indis- 
pensable, so  that  even  if  the  rule  laid  down  in 
the  oase  of  Buehananv.  Angus,  and  recognised  in 
the  case  of  ShepparcCi  Trustee,  were  followed,  the 
exeeators  were  entitled  to  sncoeed,  but  there 
were  specialties  in  the  latter  case,  which  was  only 
decided  by  a  majority  of  the  Judges  consulted — 
Weir  r.  Zord  Advocate,  June  82, 1865,  3  Macph. 
1006,  and  Baird  v.  Wattm,  Dec.  8,  1880,  8  B. 

Argued  for  heir-at-law — It  might  have  been 
necessary  to  convert  if  Mrs  Kippen  had  made  a 
claim  in  her  lifetime,  but  until  her  death  the 
property  remained  heritable.  She  knew  it  was 
heritable,  and  her  share  of  it  must  go  to  her  heir- 
at-law.  There  was  no  necessity  to  convert  after 
her  death.  It  might  be  troublesome  to  prepare 
the  necessary  conveyance  of  the  heritable  pro- 
perty without  conversion,  but  it  was  possible. 
Since  the  oase  of  SJieppard't  Truttet  v.  SJieppard, 
<te.,  July  2,  1885,  12  B.  1193,  the  rule  laid  down 
by  the  House  of  Lords  in  the  case  of  Buchanan 
V.  Angus,  May  15,  1862,  4  Maoph.  874,  governed 
such  oases,  and  it  only  allowed  conversion  where 
"indispensable  to  the  execution  of  the  trust." 
The  number  of  beneficiaries  interested  would  not 
infer  conversion  unless  there  was  an  indication 
in  the  deed  that  conversion  was  intended — 
Duncan's  Trustees  v.  Thomas,  March  16,  1882, 
9  R.  731.  There  was  no  such  intention  expressed 
heie—Auld  v.  Anderson,  Deo.  8,  1876,  4  B.  211. 

At  advising — 

IiOBD  JUST10K-C1.BBX — Duncan  Kippen,  who 
died  on  24th  April  1879,  left  a  trust-disposition 
and  settlement  dealing  with  his  whole  esta;^. 
The  only  purposes  of  that  settlement  with  which 
we  are  at  present  concerned  are  the  sixth  and 
seventh.  By  the  sixth  he  directs  his  trustees 
' '  to  pay  to  my  said  wife,  in  case  she  shall  survive 
me,  for  her  own  use  and  disposal,  out  of  the 
capital  of  the  trust-estate,  any  sum  or  sums  of 
money  she  may  require,  not  exceeding  in  all  the 
one  equal  half  of  the  residue  and  remainder  of 
the  trust-estate,  and  that  at  any  time,  or  from 
time  to  time,  as  she  may  desire."  .  .  . 

By  the  seventh  he  directed  his  trustees  at  the 
first  term  after  his  wife's  death,  if  she  survived 
him,  "to  pay  and  assign  to  her  heirs,  executors, 
and  assignees  the  balance,  if  any,  which  shall 
remain  unpaid  to  her  of  the  equal  half  of  the  free 
residue  and  remainder  of  the  trust-estate,  after 
reckoning  the  payments  out  of  capital  which  may 
have  been  made  to  her  by  my  trustees  under  the 
the  sixth  purpose  of  the  trust. " 

The  trustees  were,  "for  accomplishing  the 
purposes  of  this  trust,"  empowered  to  sell  and 
dispose  of  the  truster's  whole  estate,  heritable 
and  moveable,  and  convert  it  into  money. 

Mrs  Kippen  survived  her  husband,  and  died  in 
1888,  having  never  applied  for  or  received  pay- 
ment out  of  the  capital  as  provided  in  the  sixth 
purpose  of  the  trust. 

The  residue  of  the  trust-estate  consisted,  ini^ 
alia,  of  certain  house  property  in  Edinburgh 
-which  has  been  sold  since  Mrs  Kippen  died. 
One-half  of  the  price  is  £477,  and  in  this  special 
oase  we  are  asked  to  decide  whether  it  is  heritable 
or  moveable.  On  the  one  hand  her  heir  claims 
it  as  heritable,  on  the  other  her  executors  under 


her  -will,   which  conveyed  her  whole  moreabla 
estate,  claim  it  as  carried  thereby  to  them. 

I  have  come  to  be  of  opinion  tliat  the  conten- 
tion of  the  heir  cannot  receive  effect.  The 
trustees  were  directed  under  the  husband's  trust 
to  allow  the  widow  to  draw  out  of  the  capital, 
sums  to  the  extent  of  one-half  thereof — to  find 
for  her  sums  of  money  up  to  half  that  value. 
She  did  not  indeed  exercise  the  right,  being  satis- 
fied with  what  the  income  of  her  husband's 
estate,  given  her  under  the  fifth  purpose  of  his 
settlement,  afforded  her,  but  she  had  such  a 
right,  to  which  the  trustees  had  no  answer.  All 
they  could  ask  was  reasonable  time  to  convert 
estate  into  money  and  pay  it  to  her.  I  think 
that  shows  that  her  right  was  moveable,  and  if  it 
was  mo-veable  it  fell  within  her  testamentary 
conveyance  of  her  whole  moveable  estate. 

LoBD  Yowsa  ooncnrred. 

LoBD  liEE — The  leading  purposes  of  the 
testator's  settlement  are,  first,  to  give  his  -wife  a 
liferent  of  the  whole  trust-estate,  and,  seeond,  to 
pay  to  her,  in  case  she  survive  him,  "  for  her  own 
use  and  disposal,"  any  sum  or  sums  not  exceeding 
a  half  of  the  residue,  it  being  provided  that  her 
Kferent  shall  be  restricted  to  the  remainder,  but 
but  that  if  she  does  not  personally  receive  the 
half  the  balance  unpaid  shall  be  paid  to  her 
heirs,  executors,  and  successors.  It  was  also 
pro-vided,  thirdly,  that  if  she  predeceased  the 
testator  "the  said  half  of  residue  shall  be  paid 
to  her  heirs,  executors,  and  assignees;"  and  in 
iha  fourth  place,  that  the  trustees  were  to  divide 
the  other  half  of  the  residue  at  the  first  term 
after  the  death  of  the  longest  liver  into  six 
parts,  which  were  to  be  given  ^mong  the  tes- 
tator's own  relatives. 

If  the  wife  had  predeceased  the  testator,  or  if 
her  share  of  residue  did  not  vest  in  her,  I  think 
that  conversion  would  not  take  place  under  the 
deed  in  the  circumstances  stated. 

But  my  opinion  is  that  a  vested  right  to  the 
extent  of  one-half  of  the  residue  was  conferred 
on  the  wife  herself  by  the  terms  of  the  deed. 

I  think  she  had  a  power  of  disposal  to  that 
extent  either  by  assignation  or  testament,  and 
that  this  is  made  clear  by  the  terms  of  the  first 
portion  of  the  seventh  purpose,  which  directs 
that  in  so  far  as  she  shall  not  have  personally 
received  the  amoant  it  shall  be  paid — as  unpaid 
balance  belonging  to  her — to  her  heirs,  executors, 
and  assignees. 

It  appears  to  me  that  the  oase  of  Clark's  Exe- 
cutors  V.  Paterson,  14  D.  141,  which  has  always 
been  regarded  as  authoritative,  proceeds  on  a 
principle  entirely  applicable  to  the  present  case. 
That  principle  is  stated  by  Lord  Fnllerton  as 
follows  (p.  145)— ' '  There  may  be  cases  in  which 
a  destination  to  heirs  and  assignees  and  a  power 
of  testing  are  not  conclusive  in  favour  of  vesting, 
but  these  must  be  cases  in  which  the  words  of 
the  deed  cannot  be  reconciled  to  vesting.  .... 
But  postponed  payment  is  as  consistent  -with 
vesting  as  with  not  vesting.  I  apprehend  that 
when  a  legacy  is  so  granted  that  the  legatee  has 
the  power  of  testing  upon  it,  or  assigning  it ;  to 
all  intents  and  purposes  that  legacy  vests  unless 
there  is  the  strongest  evidence  of  intention  that 
it  shall  not  vest." 

Accordingly  that  oase  has  been  treated  by  the 


Digitized  by 


Google 


600 


The  Soottiah  Law  Beporter.—Vol  XXV  1. 


LKIppen's  Tis.  t.  Leiteh, 
Mu.  SO,  188B. 


writers  on  the  law  of  testamentary  snoceasion  as 
a  leading  authority,  for  the  proposition  that  a 
destination  to  heirs  and  assignees  of  the  legatee 
implies  that  the  legacy  is  to  vest  immediately. 
It  in  no  way  oonfliots  with  the  decision  in  BeU  t. 
Ghtape,  May  21,  1845,  7  D.  61*.  For  in  BeU  ▼. 
Oheape  it  was  clear,  and  was  conceded  (as  appears 
from  the  opinion  of  Lord  Mackenzie),  that  there 
could  be  no  vesting,  the  legatee  having  pre- 
deceased the  period  of  vesting. 

Such  being  my  opinion  on  the  effect  of  the 
deed,  I  think  that  the  legacy  stood  vested  in  the 
person  of  Mrs  Eippen  as  moveable  estate  belong- 
ing to  her  at  the  time  of  her  death,  being  merely 
a  claim  to  the  sum  which  she  might  have  de- 
manded daring  her  life.  The  amonnt  and  posi- 
tion of  the  estate,  as  explained  to  us,  were  snch 
as  permitted  of  the  sum  being  paid  without  selling 
the  heritable  subjects,  and  I  think  that  her  right 
to  it  is  carried  by  her  testament  as  a  part  of  her 
moveable  estate. 

I  think 'it  contrary  to  the  meaning  of  the 
tmat-settlement  to  reoognise  a  right  in  her  heir- 
at-law  to  dispute  her  power  of  toting  upon  the 
amonnt  bequeathed  to  her  under  the  description 
of  "  a  sum  or  sums  of  money  not  exceeding  one- 
half  of  the  residue  and  remainder  of  the  trust- 
estate." 

LoBD  BcTHzsruBD  CiiABK  was  absent. 

The  Court  pronounced  the  following  inter- 
locutor : — 

"  The  Lords  having  considered  the  special 
case,  and  heard  counsel  for  the  parties  there- 
on, are  of  opinion  that  the  sum  of  £477 
mentioned  in  the  question  therein  stated 
is  moveable :  Find  and  declare  accordingly, 
and  decern." 

Counsel  for  the  First  and  Second  Parties — 
Ontbrie — Gnnn.  Agents — Whigbam  k  Cowan, 
S.S.O. 

Counsel  for  the  Third  Parties— D.-F.  Mackin- 
tosh, Q.O. — Yoimg.     Agents— John  Baird,  L.A. 


Wednesday,  March  20. 

SECOND    I)IVISI0:N. 

[Lord  M'Laren,  Ordinary. 
LAMING   &  COMPANY   V.  SKATER   AND 
OTHERS. 
8hip—0harter-Party—RighU  of  Mortgagee: 

Mortgagees  of  a  ship  are  entitled  to  pre- 
vent her  sailing  under  a  charter-party  if 
their  security  wonld  thereby  be  materially 
prejudiced. 

The  owner  of  a  steamship,  who  had  ob- 
tained advances  by  mortgages  upon  the 
ship,  sent  her  in  October  to  have  certain 
repairs  executed.  In  February,  with  the 
view  of  paying  for  such  repairs,  he  got  addi- 
tional advances  from  the  same  parties  by 
increasing  the  amount  of  their  mortgages. 
He  made  a  part  payment  of  their  account  to 
the  shipbuilders,  and  gave  promissory-notes 
for  the  balance,  and  he  also  granted  them  a 
second  mortgage  over  the  ship.  The  ship- 
bnilders  in  return  renounced  any  right  of 


lien  they  might  have  over  the  ship,  and 
undertook  to  have  her  ready  for  sea  within 
one  month.  The  owner  further  undertook  to 
keep  the  ship  insured  in  favour  of  the 
mortgagees,  but  this  was  never  effected. 

Upon  loth  April,  and  while  he  was  still 
in  possession  of  the  ship,  the  owner  chartered 
her  to  a  firm  of  merchants  for  a  voyage.  On 
22nd  April  the  mortgagees  entered  into  pos- 
session, declined  to  give  up  the  ship  to  the 
charterers,  and  on  20th  June  the  ship  waa 
sold  under  the  orders  of  the  Court  of  Sesaion. 

The  ship  was  unfit  for  sea  in  April,  and 
probably  until  the  middle  of  August,  when 
she  was  delivered  to  the  charterers. 

Upon  27  th  June  the  charterers  demanded 
immediate  delivery  as  they  had  re-chartered 
the  vessel,  and  the  sub-charterer  was  pressing 
them  for  delivery,  and  upon  4th  July  they 
brought  an  action  against  the  new  registered 
owner  and  the  mortgagees  for  delivery,  and 
failing  delivery  for  damages.  After  deliTery 
had  been  made  in  August  they  restricted  the 
action  by  minute  of  16th  November  to  one 
of  damages. 

Held  (Lord  Lee  <iiM.}that  the  defenders 
should  be  OMMTned,  as  the  mortgagees  had 
only  protected  and  rendered  effect^  their 
legal  rights,  which  wonld  have  been  materi- 
ally prejudiced  had  the  vessel  been  allowed 
to  sail  uninsured  and  in  an  unseaworthy 
condition. 

Proeeti— Amendment  of  Beeord—  Court  of  8et$ion 
Act  1868,  tee.  29. 

An  action  was  raised  to  have  a  steamship 
forthwith  delivered  to  the  pursuers,  "or 
alternatively,  in  the  event  of  the  defen- 
«  der  .  .  .  failing  so  to  deliver  to  the  pnrsners 
the  said  steamship,"  to  have  the  whole 
defenders  found  liable  in  damages.  After 
evidence  had  been  led,  which  dealt  with 
damage  sustained  before  the  raising  of  the 
action,  and  judgment  had  been  pronounoed 
in  the  Outer  House,  the  pursuers  and  re- 
claimers moved  to  be  allowed  to  substitute  for 
the  words  quoted  above,  the  words  "and  in 
any  event. " 

Held  that  the  amendment  was  incompetent, 
as  thereby  a  "larger  sum"  and  "another 
fund  than  that  specified  in  the  original  anm- 
mons"  would  be  submitted  to  the  adjudication 
of  the  Court. 
By  charter-party  dated  9th  October  1886  Messrs 
William  Hunter.  &  Company,  shipowners,  18 
Waterloo  Street,  Glasgow,  chartered  the  steam- 
ship "Mnla,"  of  which  Mr  William  Hunter 
was  the  registered  owner,  to  Messrs  Alfred 
Laming  &  Company,  steam  shipping  agents, 
8  Leadenhall  Street,  London,  for  a  voyage 
from  the  United  Kingdom  to  the  Me£- 
terranean  and  baok.  The  voyage  nnder  the 
oharter-party  was  to  commence  on  25th  October 
1886,  at  which  date  the  "  Mula"  was  to  be  placed 
at  the  disposal  of  the  charterers  at  Tyne,  Tees, 
or  London,  in  their  option,  the  vessel  being  then 
in  every  way  fitted  for  the  service.  The  ship  was 
not  delivered  to  the  charterers  in  terms  of  the 
charter-party,  bnt  by  agreement  dated  15th  April 
1887  the  parties  thereto  agreed  that  the  oharter- 
party  should  remain  in  force,  the  hire  being 
reduced  to  £240  per  calendar  month  for  the  flist 
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voyage,  and  the  charterers  having  the  option  of 
re-ohartering  the  steamer  for  certain  further 
periods  npon  giving  certain  notices  at  £260  per 
month. 

Hunter  &  Company  had  in  September  1886 
mortgaged  the  ship  to  Messrs  Thomas  Barr,  John 
Forrester,  and  David  Inglis  Urqnhart,  all  mer- 
chants in  Glasgow,  in  security  for  a  loan  of 
£1360.  In  the  following  month  (the  month 
when  the  first  charter  -  party  was  entered 
into)  the  ' '  Mula"  was  by  her  owners  put  into 
the  hands  of  Messrs  Ramage  &  Ferguson,  ship- 
builders and  engineers,  Leith,  for  the  execution 
of  extensive  alterations  and  repairs.  The  owners 
being  nnable  to  pay  the  shipbuilderB'  account  an 
agreement  was  entered  into  in  February  1887 
between  Barr,  Forrester,  and  Urqnhart,  of  the 
first,  second,  and  third  part  respectively,  Bamage 
&  Fergason  of  the  fourth  part,  and  William 
Hunter  of  the  fifth  part.  It  was  arranged  that  the 
flr;t  three  parties  should  increase  their  total 
advances  to  £2660,  and  receive  a  first  mortgage 
over  the  ship  for  that  amount ;  that  the  fourth 
parlies  ^onld  receive  £1300  in  cash,  and  pro- 
missory-notes, and  a  second  mortgage  for  the 
balance  of  their  account ;  and  that  the  fifth  party 
should  keep  the  ship  insured  at  Lloyd's  for  the 
sum  of  the  £4000  at  least  in  name  of  the  first, 
second,  third,  and  fourth  parties.  The  fourth 
parties  (Bamage  &  Ferguson)  farther  "renounce 
and  discharge  any  claim  for  a  lien  present  or 
fnture  over  the  said  vessel  in  connection  with  or 
arising  out  of  said  repairs,  and  undertake  and 
bind  and  oblige  themselves  fully  to  execute  and 
complete  all  repairs  on  said  vessel  which  may  be 
required  to  make  her  fit  and  ready  for  sea  in 
every  respect,  and  they  farther  undertake  and 
bind  and  oblige  themselves  that  the  said  vessel 
shall,  when  said  repairs  are  executed,  pass  the 
Board  of  Trade's  Surveyor  at  Leith,  and  that  all 
within  the  space  of  one  month  from  the  last  date 
heKeof  (9th  February)."  .   .   . 

The  insurance  promised  was  never  effected. 

Upon  22d  April  1887  Barr  and  Forrester  and 
Urqnhart  entered  into  possession  of  the  ship  as 
mortgagees.  Upon  28th  April  they  obtained  an 
interim  interdict  forbidding  its  removal,  and  on 
the  following  day  they  raised  an  action  of  pay- 
ment, declarator,  and  sale  in  the  Court  of  Session 
against  the  said  William  Hunter,  to  which  Messrs 
Ijaming  &  Company  were  not  called,  and  upon 
9th  June  the  following  advertisement  appeared 
in  the  OUugmo  HercUd,  The  Lotidon  Shipping 
Oaxette,  and  other  newspapers : — 

"  To  be  Sold  by  Aucnon 
(5y  Warrant  of  the  Court  ofSeision,  Scotland) 

"Within  the  Coumsboui.  Hotei.,  Comiosboxai. 
Stbekt,  Lkith,  on  Monday  the  20th  June  1887, 
at  Two  o'clock  afternoon  (subject  to  such  Con- 
ditions of  Sale  as  will  be  there  and  then  pro- 
duced), Upsbt  Pbioe,  £4500  Sterling, 

"  The  Iron  Screw  Steamer  '  Mula,'  of  London, 
671  tons  gross,  613  net  register,  as  she  now  lies 
in  the  Edinburgh  Dock,  Leith,  together  with  her 
boats,  stores,  &c.,  as  per  inventory. 

"The  articles  and  conditions  of  sale,  the 
inventory  of  the  steamer  and  her  stores,  and  a 
oopy  of  the  charter-party  or  contract  betwixt 
the  late  managing  owners  and  Alfred  laming  t 
Co.,  can  be  seen."  .  . 


This  advertisement  only  appeared  once,  and 

as  subseqently  inserted  omitted  all  reference  to 
the  charter-party. 

The  interdict  was  declared  perpetual  upen 
9th  May.  Upon  14th  Jane  an  agreement  was 
entered  into  between  Barr,  Forrester,  and 
Urqnhart  of  the  first  part,  and  Bamage  & 
Ferguson  of  the  second  part,  to  have  the  ship 
bought  in  if  no  one  bid  more  than  the  upset 
price  of  £4600.  By  said  agreement  Messrs 
Bamage  <fc  Ferguson  also  undertook  "  (first)  that 
they  shall  bear  the  whole  maintenance,  risk,  and 
expense  as  aforesaid  of  the  vessel  in  implementing 
the  said  charters  entered  into  by  the  owner  until 
after  the  completion  of  the  first  voyage  under 
the  charter-party  with  Iiaming  &  Company  as 
aforesaid ;  and  (second),  that  they  shall  bear  and 
pay  the  whole  claims  against  the  ship,  including 
as  aforesaid  up  to  the  date  of  raising  the  said 
action  (29th  April  1887),  and  the  expense  of  dis- 
puting such  claims  if  they  elect  to  do  so,  all 
charges  and  expenses  subsequent  to  said  29th  April 
being  borne  by  the  parties  hereto,  according  to 
their  respective  interests  as  aforesaid,  until  the 
vessel  sails  on  her  first  voyage  from  Leith :  It 
being  the  meaning  and  intention  of  the  parties 
that  until  the  ship  is  freed  from  all  obligations 
entered  into  by,  or  incurred  on  behalf  of,  the 
owner,  in  so  far  as  enforceable  against  the  vessel 
as  preferable  to  the  mortgages  under  Laming  & 
Company's  charter  up  to  the  end  of  the  first 
voyage  and  she  is  in  a  position  to  earn  clear 
freight  for  the  whole  parties,  any  charges  or 
expenses  enforceable  against  the  vessel  prefer- 
ably to  the  mortgagees  shall  be  borne  solely  by 
the  second  party." 

Upon  20th  Jane  the  ship  was  sold  under  decree 
of  the  Court  to  John  White  Seater,  shipbroker, 
56  Bernard  Street,  Leith,  who  proved  to  be  the 
nominee  or  agent  of  Messrs  Bamage  &  Ferguson. 

Messrs  Laming  &  Company,  the  charterers, 
after  repeatedly  pressing  Messrs  Hunter  A  Com- 
pany for  delivery  of  the  "Mula,"  and  after 
writing  to  them  and  to  the  mortgagees  that 
they  would  hold  them  liable  for  any  loss  they 
might  sustain  through  the  ship  not  having  been 
delivered  in  terms  of  the  charter-party,  raised 
an  action  against  J.  W.  Seater,  Messrs  Barr, 
Forrester,  and  Urqnhart,  and  Messrs  Bamage  t 
Ferguson,  and  also  against  Messrs  Hunter  & 
Company  and  their  sole  partner  William  Hunter. 
'  The  summons  was  signeted  upon  4th  July 
1887,  and  sought  to  have  it  found  and  declared 
"that  the  defender  John  White  Seater  is  bound 
forthwith  to  deliver  to  the  pursuers  the  iron 
screw-steamship  or  vessel  called  the  'Mula,'  of 
which  he  is  now  the  registered  owner,  in  the 
state,  for  the  purposes,  and  under  the  terms  and 
conditions  expressed  in  a  charter-party  entered 
into  between  the  defenders  William  Hunter  & 
Company  and  the  pursuers,  dated  the  9th  day  of 
October  1886,  and  agreement  endorsed  thereon 
between  the  defenders  William  Hunter  &  Com- 
pany and  the  pursuers,  dated  the  15th  day  of 
April  1887,  together  with  the  bunker  coals,  be- 
longing to  the  pursuers,  on  board  of  the  said 
steamship  or  vessel,  amounting  to  216  tons  or 
thereby :  And  it  being  so  found  and  declared, 
the  defender  John  White  Seater  ought  and 
should  be  decerned  and  ordained,  by  decree  fore- 
said, forthwith  to  deliver  to  the  pursuers  the 
sidd  steamship  or  vessel  in  the  state,  for  the  par- 
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poses,  and  under  the  terms  and  conditions  ex> 
pressed  in  the  said  charter-part;  and  agreement 
endorsed  thereon,  together  with  the  said  banker 
coals  belonging  to  the  pnrsuerg  as  aforesaid  :  Or 
alternatively,  in  the  eyent  of  the  defender  John 
White  Seater  failing  so  to  deliver  to  the  pursuers 
the  said  steamship  or  vessel,  and  coals  therein, 
the  whole  defenders  onght  and  should  be  de- 
cerned and  ordained,  by  decree  foresaid,  con- 
junctly and  severally,  to  make  payment  to  the 
pursuers  (1)  of  the  sum  of  £1000  in  name  of 
damages;  and  (2)  of  the  sum  of  £100  as  the 
yalne  of  the  said  bunker  coals,  with  interest  on 
these  two  sums  at  the  rate  of  five  per  centum  per 
annum  from  the  date  of  citation  hereon  until 
payment:  Together  with  the  sum  of  £100,  or 
such  other  sum  as  our  said  Lords  shall  modify  as 
the  expenses  of  the  process  to  follow  hereon. "  •  .  . 
Delivery  of  the  "  Mula  "  was  afterwards  given 
to  the  pursuers  in  August  1887,  and  in  conse- 
quence thereof  the  pursuers  upon  16th  November 
1887  lodged  the  following  minute  of  restric- 
tion:— 

"GuTHBiB,  for  the  pursuers,  stated  that  since 
the  action  was  raised  negotiations  had  been 
entered  into  and  concluded  between  the  defenders 
and  them,  whereby  the  steamship  or  vessel  called 
the  'Mula,'  and  the  coals  on  board  thereof, 
both  referred  to  on  record,  had  now  been  de- 
livered to  the  pursuers  on  the  terms  and  condi- 
tions set  forth  in  the  correspondence  between 
Messrs  Beveridge,  Sutherland,  Sc  Smith,  S.S.O., 
Leith,  and  Mr  David Tumbull,  W.S.,  Edinburgh, 
agents  for  the  defenders  and  pursuers  respec- 
tively, a  copy  of  which  correspondence  is  here- 
with produced  and  referred  to ;  and  he  accord- 
ingly restricted,  as  he  hereby  restricts,  the 
conclusions  of  the  summons  to  a  oonolnsion 
against  the  whole  defenders,  conjunctly  and 
seTeraUy,  for  the  sum  of  £500,  in  name  of 
damages  sustained  by  the  pursuers  prior  to  the 
delivery  of  the  said  vessel,  with  interest  thereon 
and  expenses  as  concluded  for. " 

The  pursuers  averred  in  condescendence  7  that 
"  the  said  mortgagees  at  the  date  of  their  respec- 
tive mortgages  were  fully  aware  of  the  existence 
of  the  said  charter-party  between  the  defenders 
William  Hunter  &,  Company  and  the  pursuers, 
and  when  the  terms  of  the  said  charter-party 
were  altered  by  the  said  agreement  endorsed 
thereon,  they  were  also  made  fully  aware  of 
these  alterations  by  the  defender  William  Hunter 
and  others."  They  also  averred  that  they  did  not 
know  of  the  proposed  sale  of  the  ship  until  it  was 
advertised,  and  that  they  believed  any  sale  of  the 
ship  would  be  made  under  burden  of  their 
charter-party.  They  further  averred  in  conde- 
scendence 14  that  they  "had,  for  part  of  the 
period  included  in  their  charter-party,  re-char- 
tered the  said  steamship  for  a  cargo  of  pitch,  but 
through  the  unwarrantable  delay  in  delivering 
the  said  ship  they  were  unable  to  fulfil  their  con- 
tract, and  the  pursuers  are  informed  that  the 
re-charterers  were  obliged  to  charter  the  ship 
*  Orela '  to  perform  the  said  pitch  voyage  at  an 
increase  of  freight  amounting  to  £124,  Gs.,  of 
which  the  defenders  are  aware.  Not  only  hare 
the  pursuers  been  deprived  of  reaping  the  bene- 
fits which  would  have  accrued  to  them  bad  their 
charter-party  with  the  defenders  William  Hunter 
ft  Company  been  duly  implemented,  but  they 
have  been  subjected  to  claims  for  damages  at  the 


instance  of  the  re-oharterers,  which  with  broker- 
age and  commissfons  will  amount  to  £160,  and 
which  presently  form  the  subject  of  an  action  in 
the  English  Courts  at  the  instance  of  the  re-ohar- 
terers against  the  pursuers.  The  pursuers  have 
been  deprived  of  the  services  of  the  said  veea«l, 
and  have  made  disbursements  on  the  faith  of  the 
charter-party,  and  in  connection  therewith,  which 
will  amount  in  all  to  £500,  which  is  the  loss  and 
■damage  which  they  have  thps  suffered  through 
the  breach  of  contract  of  the  defenders." 

The  defenders  denied  the  statements  in  Cond. 
7  and  14,  referred  to  the  proceedings  in  the  action 
of  sale,  and  "explained  that  the  pursuers  got 
delivery  of  the  vessel  as  soon  as  she  was  fit  for 
sea.  Till  the  pursuers  got  delivery  of  her  she 
was  unfit  for  sea  and  unfit  to  fulfil  her  charter. 
The  mortgagees  after  they  took  possession  of  her 
had  to  expend  large  sums  in  repairing  her  in 
order  to  make  her  fit  for  sea,  and  though  they 
were  not  bound  to  do  so,  they  repaired  the  vessel, 
and  as  soon  as  the  Board  of  Trade  certificate  was 
got,  handed  her  over  to  pursuers."  They  also 
stated  that  "  at  the  time  when  these  mortgages 
were  granted  the  defenders  were  not  aware  of  Uie 
terms  of  the  charter-party  founded  on  by  the 
pursuers.  ...  In  the  month  af  April  1887  Messrs 
Barr  and  Forrester,  who  had  never  given  np  pos- 
session under  their  original  mortgage,  in  conjunc- 
tion with  the  defender  Urquhart  entered  into 
possession  of  the  ship  in  virtue  of  the  said 
mortgage  for  £2660,  and  instituted  an  action  of 
declarator  and  sale  which  is  still  depending  in 
Court,  and  under  which  the  vessel  has  been  sold. 
.  .  .  When  formal  possession  was  taken  as  aforft- 
Baid  in  1887  on  behalf  of  Barr,  Forrester,  and 
Urquhart,  Messrs  Hamage  St,  Ferguson  maintained 
that  the  ship  was  and  bad  been  in  their  possession 
and  subject  to  their  lien  as  shipwrights  from 
December  1886,  and  that  their  claim  was  prefer- 
able to  all  others.  The  said  ship  from  December 
1886  till  sbe  was  sold  was  uninterruptedly  in  the 
possession  of  the  mortgagees  or  of  Bamage  ft 
Ferguson,  claiming  under  their  lien."  They 
further  stated — (Stat.  6)  "The  said  charter-party 
is  not  a  fair  charter-party,  and  the  owner  had 
no  right  to  enter  into  such  a  contract.  Said 
charter-party  if  carried  out  would  very  largely 
reduce  the  value  of  the  defenders'  aeenrities 
under  their  mortgages,  and  it  was  entered  into 
at  a  time  when  the  pursuers  knew  that  the 
owner  Hunter  was  not  in  possession  of  the 
'Mula'  or  entitled  to  charter  her,  and  when  he 
knew  of  said  mortgages  and  that  the  defenden 
were  in  possession  of  the  vesseL  The  defenders, 
however,  with  the  view  of  avoiding  all  qnestioo^ 
ultimately  resolved  to  tender  the  vessel  to  the 
pursuers  whenever  she  was  ready  for  sea,  and 
accordingly  the  pursuers  got  delivery  of  her  for 
the  purposes  of  said  charter  whenever  the  repairs 
on  her  were  completed.  The  defenders  were  no 
parties  to  the  charter  in  queelion,  and  were  in 
no  way  responsible  for  the  disrepair  of  the  shipk" 

The  pursuers  pleaded — "  (1)  The  pursoen 
having  suffered  loss  and  damage  to  the  exteot 
sued  for  in  consequence  of  the  defenders'  failure 
to  deliver  to  them  the  said  steamship  '  Mula,'  in 
terms  of  the  charter-party  and  relative  agreement 
founded  on,  decree  should  in  the  circumstaness 
be  pronounced  against  the  whole  defenders,  in 
terms  of  the  oonclusions  of  the  summons  as 
amended,  with   expenses.     (2)  The   defenden 
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Barr,  Forreeter,  and  TJiqabart  having  wrongfully 
taken  possession  of  the  Teasel,  and  having  nn- 
wariaDtably  refosed  to  deliver  her  to  the  pnr- 
Baers,  and  the  pnrsners  having  thereby  suffered 
loss  and  damage  to  the  extent  concluded  for,  the 
said  defenders  are  liable  in  damages  therefor. 
(3)  The  defenders  Seater  and  Bamage  &  Ferguson 
having  purchased  the  said  vessel  subject  to  the 
puTSuers'  rights,  and  having  refused  to  deliver 
her  to  the  pursuers  for  fulfilment  of  the  said 
charter-party,  are  liable  in  damages  for  the  loss 
'which  the  pursuers  have  thereby  sustained." 

The  defenders  (other  than  Messrs  William 
Hunter  &  Company  and  William  Hunter,  who 
did  not  appear  in  the  action)  pleaded — "  (1)  The 
pursuers'  statements  are  irrelevant.  (5)  The  pni- 
suers  having  got  delivery  of  the  vessel  from  the 
defenders  whenever  she  was  ready  for  sea,  the 
defenders  are  not  liable  for  any  loss  or  damage 
the  pursuers  may  have  suffered." 

A  proof  was  led  upon  22nd  May  1888,  from 
which,  and  from  the  oorrespondenoe  produced 
thereat,  it  appeared  that  after  the  agreement 
of  16th  April  1888  Messrs  Laming  &  Company 
immediately  chartered  the  "Mula"  with  a  Mr 
Dasnieres  for  a  cargo  of  pitch  to  Port  de  Bouc, 
near  Marseilles.  Mr  Dasnieres  could  still  have 
taken  the  vessel  up  to  the  end  of  June,  bat 
eventually  he  could  wait  no  longer  and  chartered 
another  steamer  called  the  "  Oreta,"  put  his 
cargo  of  pitoh  into  it,  and  recovered  from  Messrs 
Ijaming  &  Company  £124,  5s.  as  damages,  and 
£13,  lis.  8d,  as  costs  because  of  increase  of 
freight. 

On  12th  May  1887  pursuers  wrote  to  Messrs 
Hunter  &  Company: — "The  London  merchant 
with  whom  we  have  fixed  the  '  Mula '  outwards 
is  now  clamouring  for  her  delivery,  and  writes 
holding  ns  responsible  for  all  losses  and  damages, 
Ae. ,  and  we  in  our  turn  must  therefore  hold  you 
responsible  for  all  consequences  that  may  arise 
through  your  failure  to  deliver  the  steamer 
as  arranged.  We  consider  we  shall  have  a  claim 
against  your  mortgagees,  failing  you,  as  they  are 
cognisant  of  our  charter  and  are  bound  to  deliver 
her." 

On  l*th  May  1887  they  wrote  to  Barr  :— "  We 
understand  from  a  letter  from  Mr  Murray  to  our 
brokers  that  you  have  now  entered  into  posses- 
sion of  the  'Mula,'  and  that  you  have  no 
intention  of  carrying  out  the  engagements  of 
the  steamer  in  accordance  with  the  torms  of  the 
charter  dated  9th  October  last,  and  the  endorse- 
ment on  same  dated  15th  April  last  We  shall 
be  glad  to  know  whether  this  information  is 
correct,  and  whether  you  really  intend  not  to 
carry  out  the  charter  of  which  you  were  cogni- 
sant. If  such  should  be  your  intention,  we  must 
bold  you  responsible  for  all  consequences  for 
breach  of  charter-party,  we  having  entered  into 
engagements  for  the  steamer,  and  being  ourselves 
already  threatened  with  damages."  To  which 
Barr's  agents  on  17th  May  replied: — "It  is 
not  correct  to  say  that  our  clients  have  no 
intention  of  carrying  out  the  arrangements  of  the 
ship  in  accordance  with  the  terms  of  the  charter. 
On  the  contrary,  they  have  every  intention  of 
respecting  your  rights,  and  the  sale  will  be  carried 
oat  expressly  under  burden  of  the  charter." 

On  27th  June  the  pnrsners  telegraphed  to 
Seater:  —  "Charterers  of  'Mula,'  Dasnieres, 
pitoh  merchant,  just  given  ns  notice  we  must 


tender  'Mula'  at  once  or  he  will  charter 
steamer  'Greta'  at  fonr  shillings  increased 
freight  and  claim  difference,  namely  £160.  Says 
must  decide  immediately.  Telegraph  you  will 
deliver  'Miila,'  and  when." 

On  same  date  Seater's  agents  replied  by  letter  : 
— "Our  client  is  not  in  a  position  to  take  up  the 
charter  to  which  you  refer,  and  the  parties 
to  whom  yon  allude  in  your  telegram  must  just 
take  their  own  course."  And  also  on  same  date 
pursuers'  agents  wrote  to  the  agents  of  Seater, 
who  were  also  the  agents  of  Messrs  Bamage 
&  Ferguson :—"  We  have  yours  of  Saturday. 
Since  the  sale  we  have  since  seen  a  print  of  the 
conditions.  We  applied  for  the  conditions  before 
the  sale,  but  Messrs  Mitehells,  Oowan,  &  Johnston, 
whose  names  appeared  in  the  advertisement,  had 
not  then  got  a  copy.  The  eighth  clause  of  the 
articles  does  not  in  our  opinion  touch  the  charter- 
party.  It  declares  the  ship  to  be  free  of  all 
bonds,  liens,  rights  of  retention,  and  other 
incumbrances,  but  a  charter-party  is  not  an 
incumbrance,  it  is  a  contract  of  hire.  We  are 
not  in  error  in  supposing  that  the  charter-party 
was  referred  to  in  the  advertisement  of  the  ship. 
We  cut  out  the  advertisement  from  the  Olatgow 
Herald  and  sent  it  to  our  clients,  who  relied  on 
the  charter-party  being  carried  out.  We  think 
the  memorandum  endorsed  on  the  charter-party 
is  easily  understood.  It  contains  not  a  propesed 
new  arrangement  but  a  completed  contract 
of  hire.  Our  cliente  in  the  face  of  your  clients' 
refusal  to  implement  the  charter-party  will  now 
proceed  with  an  action,  and  if  need  be  will  apply 
for  reduction  of  the  tiUe  to  the  ship. " 

The  Board  of  Trade's  restriction  upon  the 
"Mnla's"  sailing  was  removed  upon  23rd 
April,  bnt  8.  Jones,  a  witness  for  the  pur- 
suers, who  was  on  board  from  May  1886  nntil 
August  1887,  said — "  At  the  time  we  were  stopped 
we  could  have  gone  to  sea,  but  there  was  one 
little  defect  in  the  pumps  which  we  found  out 
on  starting  the  engines  a  second  time,  which  it 
would  have  been  n«3essary  to  pnt  right.  The 
vessel  could  have  gone  to  sea,  bnt  it  would  have 
been  judicious  to  have  made  the  necessary  altera- 
tions first."  The  valuator,  who  reported  to  the 
Court  on  1st  June  1887,  said  the  ship  was  at  that 
date  apparently  ready  for  sea. 

Mr  Bamage  (of  Messrs  Bamage  &  Ferguson), 
a  witness  for  the  defence,  said  his  firm  had  from 
the  first  asserted  their  right  of  lien  over  the  ship, 
which  was  all  along  in  their  possession,  and 
moved  about  subject  to  their  orders.  He  also 
stated  that  the  ship  was  not  fit  to  go  to  sea  nntil 
August,  when  she  was  given  up  to  the  pursuers. 

Upon  20th  April  1887  Barr  telegraphed  to 
Bamage  &  Ferguson — "Referring  to  inter- 
view yesterday  as  stamped  policies  not  forth- 
coming, consulted  Mitchells,  Cowan,  &  Johnston 
(Barr's  agents  in  Glasgow),  who  are  making  ar- 
rangements protect  joint  interests."  And  upon 
same  date  Bamage  &  Ferguson's  agents  wrote 
to  Barr's  agents — "With  reference  to  our  inter- 
view with  Mr  Kelly,  we  have  just  asoerteined 
that  this  vessel  is  so  situated  that  she  cannot 
sail  for  a  considerable  time  to  come,  and 
Bamage  &,  Ferguson  will  do  all  in  their  power  to 
prevent  her  getting  away  until  the  terms  of  the 
minnte  of  agrement  have  been  fulfilled.  In 
these  circumstances  it  appears  to  us  to  be  scarcely 
necessary  to  resort  to  interdict." 
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Upon  27th  April  1887  Hauler  <fc  Company 
wrote  to  Bamage  <fc  Ferguson- —  "  The  posi- 
tion of  matters  is  this  —  the  mortgagees  de- 
mand that  I  hand  oyer  Lloyd's  stamped  policies 
to  Messrs  Mitchells,  Cowan,  &  Johnston  at  once. 
I  had  the  steamer  covered  and  had  arranged  with 
the  brokers  as  regards  payment  but  the  stamped 
policies  could  not  be  delivered  immediately.  The 
steamer  is  now  ready  for  sea,  bnt  stopped  on  that 
acconnt.  I  cannot  possibly  place  the  policy  in 
the  bands  of  the  writers  jnst  now. " 

Upon  I7th  May  1887  Barr's  agents  wrote  the 
agents  of  Bamage  &  Fergnson— "Referring  to 
Mr  Barr's  telegram  to  you  of  to-day,  we  again 
send  you  the  draft  agreement  for  approval 
as  now  altered.  As  it'is  of  the  utmost  impor- 
tance that  we  shonld  be  able  to  inform  the  char- 
terers whether  the  charter  is  likely  to  be  carried 
oat  or  not,  please  wire  us  on  Monday  whether 
yon  agree  to  the  terms  now  proposed  and  that 
you  will  not  defend  the  action."  And  again  on 
1th  June — "We  to-day  obtained  a  warrant  to 
sell,  the  exposure  being  fixed  for  Monday  the 
26th  current.  There  is  therefore  very  little  time 
to  advertise.  We  enclose  herewith,  for  your 
approval,  proof  of  the  advertisement.  You  will 
observe  that  we  have  inserted  in  it  that  the  par- 
chaser  is  bound  to  carry  out  the  charter.  We 
understand  your  clients  are  strongly  averse  to  ^ 
the  vessel  being  exposed  subject  to  such  a  burden. 
We  enclose  copy  of  a  letter  we  have  from  our 
Glasgow  correspondents,  from  which  yon  will 
see  that  their  clients  are  willing  that  the  exposure 
shonld  take  place  free  of  the  charter  providing 
your  clients  undertake  all  responsibility  of  satis- 
fying the  charterer's  claims.  If  you  will  write 
us  on  Monday,  giving  onr  clients  such  an  under- 
taking, we  shall  delete  from  the  advertisement 
all  reference  to  the  charter."  To  which  the  fol- 
lowing reply  was  sent : — "Our  clients  quite  under- 
stand that  they  have  to  settle  the  matter  with 
Laming  nnder  their  arrangement  with  Messrs 
fiarr  and  Forrester,  and  in  these  circumstances  we 
have  deleted  the  reference  in  the  advertisement 
to  liaming  &  Co.'s  charter." 

Upon  17th  July  1888  the  Lord  Ordinary 
(M'Laben)  pronounced  the  following  interlocu- 
tor:—"Finds  that  the  mortgagees,  Barr  and 
others,  when  they  entered  into  possession  of  the 
ship  'Mala'  were  not  entitled  to  disaffirm  the 
contract  of  affreightment  into  which  the  owners 
had  entered  while  they  were,  with  the  mortgagees' 
consent,  retaining  the  possession  of  the  ship, 
such  contract  being  of  a  usual  and  reasonable 
description  :  Finds  also  that  the  said  mortgagees 
were  entitled  to  insist  on  the  fulfilment  of  condi- 
tions necessary  for  their  protection,  and  in  par- 
ticular that  they  were  entitled  to  prevent  the 
'Mola'  from  sailing  until  a  policy  of  marine 
insurance  had  been  effected  available  for  their 
protection  against  sea  risks :  Finds  that  the 
owners  were  not  able  to  effect  such  an  insurance 
and  that  the  detention  of  the  ship  by  the  mort- 
gagees was  jitstifinble:  Finds  further,  that  the 
defenders  Itamage  &  Ferguson  were  entitled  to 
detain  the  said  ship  under  their  right  of  lien  until 
their  acconnt  for  repairs  shonld  be  paid  or  satis- 
fied :  Therefore  assoilzies  all  the  defenders  who 
are  parties  to  the  closed  record  from  the  conclu- 
sions of  the  action,  and  decerns:  Finds  these 
defenders  entitled  to  expenses,  Ik. 

"  Opinion.— In   this  ease  the   pursuers,   the 


hirers,  under  a  charter-party  of  the  steamship 
'Mula,'  sue  for  damages  for  breach  of  charter- 
party,' in  respect  that  the  vessel  was  not  delivered 
to  them  as  stipulated.  The  parties  immediately 
interested  as  defenders  are  (1)  Barr  and  others, 
mortgagees,  and  (2)  Ramage  &  Ferguson,  claim- 
ing on  the  customary  shipbuilders'  lien  for 
repairs,  by  whose  acts  it  is  alleged  the  vessel  was 
prevented  from  sailing.  The  question  is  as  to 
the  nature  and  limitations  of  the  rights  of  a 
mortgagee  and  holder  of  a  lien  against  a  charterer 
or  hirer.     These  are  to  be  considered  separately. 

"  1st,  As  to  the  right  of  a  mortgagee.  This  is 
to  be  determined  with  reference  to  the  qnaUty 
of  the  subject  of  the  mortgage.  It  is  not  the 
same  as  that  of  a  pledgee  of  ordinary  corporeal 
moveables,  because  actual  possession  is  not 
necessary  to  the  efficacy  of  the  mortgage  of  a 
ship.  The  mortgagee  has  civil  possession  of  a 
qualified  kind  by  the  registration  of  his  mort- 
gage, and  if  it  be  necessary  that  he  should  enter 
inio  actual  possession  to  secure  his  rights,  he 
must  use  his  rights  with  a  due  regard  to  the 
interests  of  the  owners.  Neither  is  the  right  of 
a  mortgagee  in  all  respects  the  same  as  that  of  a 
heritable  creditor.  The  latter  on  entering  into 
possession  may  by  known  methods  secure  that 
the  rents  shall  be  payable  to  himself,  and  he  has 
no  power  to  interfere  with  the  tenant's  right 
under  an  existing  lease.  But  the  mortgagee  of  a 
ship  holds  a  security  over  a  floating  subject 
which  in  the  very  act  of  use  is  liable  to  be  with- 
drawn from  the  jurisdiction  of  the  Coarta  of  the 
country  in  which  the  right  of  mortgagee  is  con- 
stituted, and  which  also  in  the  act  of  use  is  ex- 
posed to  the  perils  of  the  sea. 

' '  My  general  view  of  the  mori^gee's  rights 
may  be  stated  under  two  heads— (1)  As  to  the 
right  of  the  mortgagee  in  a  question  with  the 
owner — supposing  he  does  not  desire  to  bring  the 
ship  to  sale,  the  mortgagee,  if  he  finds  the  ship 
in  a  British  port,  may  at  once  enter  into  actnal 
possession,  ousting  the  owner  from  the  manage- 
ment. He  may  dismiss  the  master,  and  appoint 
another  responsible  to  himself,  or  he  may  re- 
engage the  master,  making  the  master  responsible 
to  himself,  and  may  thus  acquire  all  the  asssor- 
ance  which  is  possible  in  the  nature  of  the  case, 
that  the  ship  will  be  returned  to  him  on  the  com- 
pletion of  her  voyage.  (2)  As  to  the  mortgagee's 
rights  in  a  question  with  the  charterer  or  hirer 
of  the  ship,  it  is  evident  that  if  the  mortgagee 
does  not  enter  into  possession  at  the  time  of 
making  the  advance,  he  does,  as  a  matter  of  fact, 
assent  to  the  owner  exercising  all  ordinary  powers 
for  the  joint  benefit  of  owner  and  mortgagee. 
Accordingly  if  the  owner  enters  into  a  reasonable 
charter-party  for  the  purpose  of  enabling  the 
ship  to  earn  freight  this  must  be  held  to  be  done 
with  the  mortgagee's  consent.  One  of  the  con- 
ditions of  a  reasonable  charter-party  is  that  the  ship 
shall  be  insured  against  sea  risks  for  the  voyage 
by  one  of  the  parties  to  the  contract,  usually  by 
the  owner.  From  the  point  of  view  of  the 
mortgagees'  interest  it  is  not  enough  that  there 
shall  be  an  agreement  to  insure,  A  suitable 
insurance  must  be  effected,  failing  which  the 
mortgagee  is,  as  I  conceive,  entitled  to  prevent 
the  ship  from  sailing.  He  is  also  entitled  to 
prevent  the  ship  from  putting  to  sea  in  an  unsea- 
worthy  condition.  Generalising,  the  mortgagee 
must  recognise  existing  contracts  of  affreightment 
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subject  to  this,  that  hs  oan  insist  on  the  prelimi- 
nary f  ulfllment  of  all  oouditions  whioh  are  neces- 
sary for  the  safety  of  the  sabjeot  and  for  his  own 
indsmnifioation  against  sea  risks.  He  is  not 
bound  to  advance  money  for  such  purposes. 

"According  to  these  conditions,  the  case 
against  Messrs  Barr  and  others  will  in  my  judg- 
ment entirely  fail,  and  that  for  two  reasons — (1) 
The  mortgagees  were  not  in  possession  at  the 
date  of  the  original  charter-party,  but  possession 
was  finally  taken  on  22ud  April,  and  the  agreement 
was  renewed  on  27th  May;  (2)  the  ship  was  not 
in  seaworthy  condition  at  the  time  when  the 
Toyage  ought  to  haye  commenced.  She  was  in 
the  hands  of  Messrs  Bamage  &  Ferguson  for 
repair,  and  the  work  of  repairing  had  proceeded 
slowly  because  instalments  of  the  cost  were  not 
forthcoming.  Eventually  certain  of  the  mortga- 
gees advanoed  a  sum  towards  the  completion  of 
the  repairs.  They  were  not  bound  to  do  so,  and 
it  they  had  not  made  the  advance  the  '  Mala ' 
would  probably  have  remained  in  the  shipwrights' 
hands  subject  to  their  lien  for  repairs  until  she 
came  to  be  sold  under  judicial  authority  in  the 
action  of  sale  referred  to  on  record.  When  the 
'  Mnla '  was  eventually  got  ready  for  a  voyage 
the  owners  were  not  in  a  position  to  satisfy  the 
mortgagees  that  the  ship  was  covered  by  in- 
surances. The  owners  had  instructed  their 
brokers  to  insure  her,  but  the  brokers  wonld 
only  insure  subject  to  their  own  lien  for  a  balance 
dne  to  them  on  past  transactions.  Consequently 
any  insarance  that  might  be  effected  in  this  way 
would  be  valueless  to  the  mortgagees  as  an 
indemnity  to  them  against  the  loss  of  the  ship. 
They  accordingly  took  up  the  position  that  they 
wonld  not  allow  the  '  Mula '  to  proceed  to  sea 
until  policies  were  delivered  or  assigned  to  them 
to  the  extent  of  their  debt.  This  could  not  be 
done,  and  my  opinion  is  that  Barr  and  others 
were  within  their  rights  when  they  refused  to 
allow  the  '  Mala '  to  commence  her  voyage. 

"The  case  of  Messrs  Bamage  &  Ferguson  ia 
stronger.  I  consider  that  they  had  a  lien  for 
their  repairs  which  was  not  lost  by  the  ship  going 
out  of  their  yard  to  a  pier  or  harbour  where  the 
work  of  repairing  was  continued,  but  which 
would  have  been  lost  if  the  ship  had  commenced 
her  voyage.  Their  right  then  was  to  detain  the 
Bhip  until  their  account  should  be  paid  or  pro- 
Tided  for. 

"It  ia  true  that  through  the  exercise  of  the 
rights  of  the  mortgagees  and  the  builders  the 
pursuers  have  lost  money.  Bat  this  is  tlirough 
the  fault  of  the  owners,  and  does  not,  as  the  case 
presents  itself  to  me,  render  the  parties  who  are 
responsible  for  the  detention  of  the  ship  re- 
sponsible in  damages. 

"  It  follows  from  this  opinion  that  the  defen- 
ders Barr  and  others,  and  the  defenders  Bamage 
&  Ferguson,  are  entitled  to  be  assoilzied  from  the 
action.  If  a  different  view  were  taken  I  think 
that  damage  has  been  proved  (approximately)  to 
the  extent  claimed  in  the  proof." 

The  porsaers  reclaimed. 

They  asked  to  be  allowed  to  amend  their 
sammons  under  the  provisions  of  the  Court  of 
Session  Act  1868,  sec.  29,  which  provides  that 
"The  Court  .  .  .  may  at  any  time  amend 
any  error  or  defect  in  the  record  ...  in  any 
action  ...  in  the  Court  of  Session  ;  .  •  •  and 


all  such  amendments  as  may  be  necessary  for  the 
purpose  of  determining  in  the  existing  action  .  .  . 
the  real  question  in  controversy  between  the 
parties  shall  be  made :  Provided  always,  that  it 
shall  not  be  competent  by  amendment  of  the 
record  .  .  .  under  tliis  Act,  to  subject  to  the 
adjudication  of  the  Court  any  larger  sum  or  any 
other  fund  or  property  than  such  as  are  specified 
in  the  summons  or  other  original  pleading,  unless 
all  the  parties  interested  shall  consent  to  such 
amendment "...  They  proposed  to  substitute 
for  the  words  "or  alternatively,  in  the  event  of 
the  defender  John  White  Seater  failing  so  to 
deliver  to  the  pursuers  the  said  steamship  or 
vessel,  and  coals  therein,"  the  words  "  and  in  any 
event,"so  as  to  raibe  clearly  their  claim  of  damages 
for  loss  sustained  before  the  raising  of  the  action. 

Argued  for  the  reclaimers  upon  the  propoged 
amendment — They  were  within  the  provisions 
of  the  section  of  the  Act  allowing  amend- 
ments, as  they  were  not  altering  "the  real 
question  in  controversy."  The  best  proof  of  this 
was  that  no  alterations  required  to  be  made  on 
the  condescendence,  and  the  whole  evidence  led 
related  to  loss  sustained  before  the  summons  was 
signeted.  They  only  desired  to  bring  out  more 
clearly  what  both  parties  intended. 

Upon  the  merit* — (1)  As  to  lien— Bamage  & 
Ferguson  had  no  right  of  lien.  The  ship  was 
never  in  any  private  dock  of  theirs,  but  in 
the  open  roadstead,  and  in  such  cases  pos- 
session so  as  to  found  a  lieu  was  not  pre- 
sumed, but  must  be  proved  to  have  been 
given — Cooper,  dbe.  v.  Barr  <fc  Shearer,  June  6, 
1873,  11  Macph.  651,  reverted,  but  the  generid 
principles  laid  down  in  Court  of  Session  recog- 
nised February  26,  1875,  2  R.  (H.  of  L.)  14. 
Even  if  they  had  a  lien,  it  was  renounced  by  the 
agreement  of  February  1887,  under  which  they 
got  a  second  mortgage.  (2)  As  to  mortgagees — 
The  mortgagees  were  bound  to  respect  the  rights 
of  the  charterers,  especially  as  there  were  no 
mortgagees  in  possession  at  the  date  of  the 
renewal  of  the  charter-party  15th  April  1887, 
and  the  charter-party  was  not  of  an  nnasual 
description.  The  mortgagees  had  no  right  to 
cut  off  the  ship  from  earning  freight  even  while 
subject  to  their  mortgages.  The  obligation 
undertaken  by  owner  in  February  1887  to  insure 
was  in  favour  of  the  mortgagees.  The  question 
of  insurance  did  not  affect  the  right  of  the 
charterers.  It  was  not  proved  the  ship  was  un- 
seaworthy  at  the  end  of  ApriL  If  it  was,  why 
were  the  mortgagees  in  snob  a  hurry  to  stop  its 
sailing  by  interdict?  The  correspondence  showed 
that  Bamage  &  Ferguson  did  their  best  to  stop 
the  ship's  sailing.  The  other  mortgagees  were 
willing  to  let  her  go,  and  yet  they  were  under 
an  obligation  to  have  her  fit  for  sea  within  a 
month  from  February  1887.  One  of  the  partners 
of  the  firm  admitted  nothing  was  done  to  her 
between  April  and  July,  and  in  these  circum- 
stances it  was  not  for  them  to  plead  unseaworthi- 
ness as  a  reason  for  not  letting  her  go.  The 
reclaimers  had  bad  a  further  action  of  damages 
raised  against  them  for  breach  of  contract  with 
Dasuieres,  and  altogether,  as  the  Lord  Ordinary 
had  found,  the  sum  claimed  in  name  of  damages 
was  not  excessive — ColUm  v.  Lamport,  Decem- 
ber 1864,  ai  L.J.  Chan.  Div.  196  (Lord  Chan- 
cellor  Westbury) ;    "  The    Uaaima,"  June  18, 
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187«,  39  L.J.  112;  "  2%«  Fanehon,"  April  21, 
1880,  Ii.B.,  5  Prob.  Dit.  ITS;  Cory  «fc  Company 
T.  Btewart,  April  7, 1886,  Times'  L.  B. ,  toI.  2,  608 ; 
"  Tht  JnnitfaOtn,"  June  16,  1866,  I..E.,  1  Ad. 
and  Ecole.  72;  Keith  y.  Burrowi,  July  1877, 
L.B.,  2  Ap.  Oa.  636. 

Argued  for  the  Tespondeata  vpotl  the  propoied 
amendment — The  amendment  was  incompetent. 
The  Bommoua  as  raised  was  to  recover  damages 
sastained  after  4tb  July.  By  the  very  words  of 
the  gammons  it  was  implied  that  if  delivery  of 
the  ship  had  been  made  npon  4th  July  there 
wonld  have  been  no  room  for  an  action  of 
damages.  The  proposed  amendment  violated 
both  the  conditions  laid  down  in  the  29th  sec- 
tion of  the  Act,  because  it  proposed  "to  subject 
to  the  adjadicatiou  of  the  Oourt "  a  "  larger  snm," 
and  also  an  "other  fnnd  than  snoh  as  are 
specified  in  the  summons."  Unless  the  pro- 
posed amendment  of  the  record  was  allowed  the 
reclaimers  had  no  case.  The  ship  had  been 
delivered  to  them,  and  all  the  damages,  if  any, 
had  been  sustained  before  the  raising  of  the 
action.  Even  if  the  amendment  were  allowed 
they  bad  no  claim  against  the  respondents,  who 
had  acted  within  their  legal  rights.  There  was 
no  privity  of  contract  between  them  and  the 
respondents.  Their  right  of  action,  if  any,  was 
against  the  owner.  The  owner  conld  not  have 
obtained  delivery,  and  the  charterers  had  cer- 
tainly no  higher  rights.  The  rule  to  be  derived 
from  the  oases  cited  by  the  reclaimers  was  that 
mortgagees  were  not  bound  to  respect  any 
charter-party  if  by  doing  bo  their  reasonable 
rights  under  their  mortgages  wonld  be  materially 
prejudiced.  They  would  have  been  so  prejudiced 
if  the  ship  had  been  allowed  to  sail,  as  she  was 
unsea worthy  until  August  1887,  and  nninsnred. 
By  getting  the  ship  sold  under  the  orders  of 
Oourt  the  mortgagees  had  simply  made  their 
rights  effectual  in  the  only  way  recognised  by 
law.  Even  if  they  had  not  entered  into  posses- 
sion the  ship  would  not  have  been  allowed  to 
sail,  as  there  were  other  creditors  who  would 
have  prevented  her  going. 

At  advising — 

The  LoBD  JusTicix-Ci.EBK  read  the  following 
opinion  of  Losd  Butekbtubd  Ci.abk,  with  which 
he  concurred : — 

The  pursuers  entered  into  a  charter-party 
with  Messrs  Hunter  &  Company,  the  owners 
of  the  steamship  "Mala,"  dated  Iflth  April 
1887,  and  founding  on  that  contract  they 
have  raised  this  action,  which  is  directed  against 

(1)  John  White  Seater,  who  at  the  date  of  the 
action  was  the  registered  owner  of  the  vessel ; 

(2)  Thomas  Barr,  John  Forrester,  and  David  Inglis 
Urquhart,  who  were  mortgagees;  (3)  Bamage 
ft  Ferguson,  who  were  mortgagees,  and  had  also 
been  employed  to  repair  the  "Mula ;"  and  (lastly) 
William  Hunter,  the  sole  partner  of  William 
Hunter  &  Company,  the  owners.  No  appearance 
has  been  entered  for  Hunter,  who  is  said  to  be 
insolvent,  and  it  is  admitted  that  Seater  is  no 
more  than  the  nominee  of  the  mortgagees,  who 
are  the  real  defenders  in  the  case. 

The  pursuers  seek  declarator  that  the  defender 
Seater  is  bound  forthwith  to  deliver  to  the  pnr- 
•uers  the  steamship  "  Mala"  in  the  state,  for  the 
purposes,  and  under  the  terms  and  conditions  of 
the  above-mentioned  charter-party,  and  decree  to 


enforce  the  declarator.  And  after  that  oonoluaion 
the  summons  proceeds — "Or  alternatively,  in 
the  event  of  the  defender  John  White  Seater  fail- 
ing so  to  deliver  to  the  pursuers  the  said  steam- 
ship or  vessel  and  coals  therein,  the  whole  defen- 
ders ought  and  shoald  be  decerned  and  ordained 
by  decree  foresaid,  conjunctly  and  severally,  to 
make  payment  to  the  pursuers  (1)  of  the  sum  of 
jCIOOO  in  name  of  damages,  and  (2)  of  the  sum 
of  jCIOO  as  the  value  of  the  said  banker  coals. "  I 
omit  any  reference  to  the  coals  which  are  men- 
tioned, because  they  were  delivered  to  the  pursners, 
and  no  question  arises  in  regard  to  them. 

The  steamer  was  delivered  to  the  pursuers  in 
August  1887,  and  on  16th  November  1887 
the  pursuers  lodged  a  minute  of  restriction  of 
their  summons,  which  is  No.  8  of  process.  It 
restricts  the  conclusions  of  the  summons  to  a 
conclusion  ^or  damages  sustained  by  the  pursuen 
prior  to  the  delivery  of  the  vessel. 

The  first  question  which  presents  itself  for 
oonsideration  is,  what  damages  can  be  recorered 
under  that  conclusion?  The  conclusion  for 
damages  being  expressly  dependent  on  the  fail- 
ure of  the  defender  Beater  to  deliver  the  ship, 
the  result  seems  to  be  that  if  Beater  de- 
livered the  ship  in  terms  of  the  pursuers'  de- 
mand there  is  no  conclusion  for  damages.  In 
other  words,  the  damages  concluded  for  are  the 
damages  which  will  result  from  the  failure  to 
deliver,  which  of  course  can  only  be  damages 
arising  after  the  date  of  the  action.  The  pur- 
suers proposed  an  amendment  of  the  summons  so 
as  to  enable  them  to  recover  the  damages  in- 
curred by  them  bttween  the  date  of  the  charter- 
party  and  the  date  of  the  action.  The  motion 
was  made  under  the  29tb  section  of  the  Act  of 
1868  ;  but  in  my  opinion  we  cannot  sustain 
that,  for  if  we  did  we  shotild,  I  think,  be  violat- 
ing the  express  declaration  of  the  statute  to  the 
effect  that  it  shall  not  be  competent  by  amend- 
ment "to  subject  to  the  adjudication  of  the 
Court  any  larger  sum  or  any  other  fund  or  pro- 
perty than  such  as  are  specified  in  the  summons 
or  other  original  pleading. "  Under  the  summons 
OS  it  now  stands  we  can  only  in  my  opinion  give 
a  decree  for  such  damages  as  arise  after  the  date 
of  the  action.  To  allow  the  summons  to  be 
altered  to  the  effect  of  enabling  us  to  give  a 
decree  for  damages  which  have  arisen  prior  to 
the  date  of  the  action  wonld  be  to  enlarge  the 
subject-matter  of  the  action,  and  wotild  in  my 
opinion  be  contrary  to  the  provision  of  the 
statute  which  I  have  just  qnoted.  The  pursuers 
urged  that  the  proof  was,  inter  alia,  led  with 
a  view  to  seeing  the  damages  which  had  arisen 
prior  to  the  action,  and  that  it  was  led  without 
objection  on  the  part  of  the  defenders.  That  is 
true ;  but  I  do  not  think  that  by  reason  of  the 
fact  we  are  the  less  bound  to  act  in  conformity 
with  the  statute,  for  I  cannot  hold  that  the 
failure  of  the  defenders  to  object  is  equivalent  to 
that  consent  which  the  statute  requires  before  we 
can  enlarge  the  conclusions  of  the  summons. 
The  case  as  it  stands  could  not  be  disposed  of 
without  an  inquiry  into  the  conduct  of  the  parties 
prior  to  the  date  of  the  action.  If  evidence  as 
to  damage  arising  before  that  date  had  been 
introduced,  all  that  can  be  said  of  it  is  that  it 
was  irrelevant.  To  admit  irrelevant  evidence  is 
not  the  same  thing  as  to  consent  that  the  Conrt 
shall  adjudicate  upon  it.     If  I  am  right,  so  far 
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there  ia  aa  end,  or  almost  an  end,  to  the  case,  i 
I  think  the  greater  part  of  the  damage,  if  not  | 
the  whole  of  it,  arose  prior  to  the  date  of  the 
aotion.  Bat  Tarioas  qnestlons  of  importance 
have  been  argned  to  ns,  and  I  think  it  right  to 
oonaider  these,  all  the  more  as  another  yiew  may 
be  taken  of  the  summons  than  that  whioh  I  have 
a'dopted. 

As  I  hare  said,  the  parsneis'  charter-party  is 
dated  16th  April  1887.  They  had  a  prior 
charter-party  whioh  they  cancelled  in  terms  of  a 
power  therein  contained.  It  ia  not  necessary  to 
refer  to  the  prior  charter-party  further.  The 
"Mnla"  was  mortgaged  to  the  defenders  Barr 
ft  Forrester  for  £1350,  conform  to  mortgages 
dated  September  1886.  In  October  of  that  year 
she  was  placed  in  the  hands  of  the  defenders 
Bamage  &  Ferguson  tor  eztensiTs  repairs 
whioh  were  proceeded  with,  but  it  became  evi- 
dent that  Hunter  &  Company  were  unable  to 
meet  the  cost.  Ultimately  an  agreement  was 
entered  into  between  them  and  (1)  Barr  & 
Forrester  and  XJrqnhart,  and  (2)  Bamage  ft 
Ferguson,  dated  Febmary  1887,  the  effect  of 
whioh  was  (1)  that  Barr  ft  Forrester,  in  conjunc- 
tion with  TJrquhart,  advanced  Hunter  ft  Company 
£1300,  and  obtained  a  mortgage  for  £2650,  which 
included  the  sum  contained  in  the  prior  mortgage 
for  £1860 ;  and  (2)  that  Bamage  ft  Ferguson 
obtained  £1300  towards  payment  of  their  account 
and  a  mortgage  for  £600.  These  mortgages 
were  dated  in  February  1887.  Bamage  ft  Fer- 
guson further  bound  themselves  to  have  the 
Vessel  fit  for  sea  by  9th  March,  and  they  re- 
nounced all  claim  for  lien  for  the  repairs  which 
they  had  made.  By  the  same  agreement  Hunter, 
the  owner,  undertook  to  have  the  vessel  insured 
in  the  name  of  the  other  parties  to  the  agreement. 
It  is  admitted  that  no  such  insurance  was  ever 
effected.  On  22nd  April  1887  Barr  ft  Forrester 
and  TJrquhart  entered  into  possession  of  the  ship 
as  mortgagees.  On  28th  April  they  raised  a  note 
of  suspension  and  interdict  to  prevent  its  removal, 
and  obtained  interim  interdict,  which  was  declared 
perpetual  on  the  9th  of  May.  Further,  on  29th 
April  they  raised  an  action  of  declarator  and 
sale,  and  under  decree  of  the  Court  the  ship  was 
sold  on  20th  June  to  Seater,  who,  as  I  have 
already  said,  was  the  mete  nominee  of  the  mort- 
gagees. The  pursuers  were  not  called  to  this 
action  aa  the  raisers  of  it  were  not  aware  of  the 
charter-party.  But  when  they  came  to  be  aware 
of  it,  it  was  at  first  proposed  that  the  sale  should 
be  made  under  burden  of  the  charter-party,  but 
this  proposal  was  not  oarried  oat.  The  pursuers 
did  not  intervene  in  the  proceedings,  for  the 
reason  that  they  expected  the  sale  to  proceed 
under  the  burden  of  the  charter-party  as  it  stood. 
The  ship  was  detained  till  Angust,  when,  as 
I  have  said,  she  was  delivered  to  the  pursuers. 
It  is  in  these  circumstances  that  the  pursuers 
bring  their  action  of  damages.  It  is  to  be 
observed  that  they  do  not  maintain  that  the 
defenders  were  bound  by  the  charter-party, 
or  that  they  could  sue  the  defenders  in  virtue  of 
any  contract.  Their  case  is  that  the  defenders 
were  bound  to  respect  the  rights  of  the  charterers, 
and  tq  deliver  the  vessel  to  them  in  implement  of 
the  charter-party,  that  they  wrongfully  failed  to 
do  so,  and  that  they  are  therefore  liable  in 
damages.  The  pursuers  referred  to  the  case  of 
GoBini  V.  Lamport  as  determining  the  rights  of 


mortgagees  in  a  question  with  the  charterers. 
The  defenders  admit  its  authority.  The  passage 
in  the  Lord  Chancellor's  judgment  on  whioh  the 
pursuers  rely  is  as  follows: — "As  long  therefore 
as  the  dealings  of  the  mortgagor  with  the  ship  are 
consistent  with  the  mortgagee's  security,  so  long 
as  these  dealings  do  not  materially  prejudice  and 
detract  from  or  impair  the  sufficiency  of  the 
security  of  the  vessel,  as  comprised  in  the  mort- 
gage, so  long  is  there  Parliamentary  authority 
given  to  the  mortgagor  to  act  in  all  respects  as 
owner  of  the  vessel,  and  if  he  has  authority  to 
act  as  owner,  be  has  of  necessity  authority  to  enter 
into  all  these  contracts  touching  the  disposition  of 
the  ship  which  may  be  necessary  for  enabling 
him  to  get  the  full  value  and  the  full  benefit  of 
his  property."  I  accept  that  declaration  of  the 
law  to  its  full  extent.  The  limit  of  the  owner's 
right  to  deal  with  the  ship  is  to  be  found  in  the 
prejudice  of  the  security  of  the  mortgagee.  So 
long  as  the  mortgage  is  not  materially  prejudiced 
or  detracted  from  the  owner  may  deal  with  the 
ship  as  he  pleases.  When  the  security  is  pre^ 
judiced — or  to  keep  to  the  language  of  the  Lord 
Chancellor  more  closely,  is  materially  prejudiced — 
he  may  not.  It  is,  I  think,  obvious  that  the  right  of 
the  charterer  oannot  be  higher  than  the  right  of  the 
owner.  That  right  is  to  obtain  delivery  of  the 
ship  from  the  owners  for  implement  of  the  charter- 
party.  If  the  owner  oannot  in  a  question  with  the 
mortgagees  legally  give  delivery,  the  charterers 
cannot  claim  it,  and  if  the  mortgagees  have  a  right 
to  withhold  the  use  of  the  ship  from  the  owner 
they  have  an  equal  right  against  the  charterer. 

We  have  thus  to  consider  the  position  in 
which  the  mortgagees  were  placed  in  regard 
to  the  owners.  It  is  plain  enough  that 
their  mortgage  was  in  jeopardy.  The  owners 
were  in  great  pecuniary  embarrassment,  and  could 
not  meet  the  cost  of  repairing  the  ship.  Further, 
the  owners  had  become  bound  to  effect  an  insur- 
ance over  the  ship  in  the  name  of  the  mortgagees, 
which  they  did  not  do,  and  which,  so  far  as  I 
judge  from  the  evidence,  they  were  never  in  a 
condition  to  do.  The  mortgagees  thereupon  took 
the  ordinary  steps  for  realising  their  security. 
They  first  prevented  the  remov^  of  the  ship  by 
interdict,  and  thereafter  proceeded  with  an  aotion 
for  a  sale.  In  all  this  they  were,  I  think,  quite 
justified.  But  the  pursuers  demanded  that  the 
ship  should  be  given  to  them  in  order  to  imple- 
ment the  charter-party.  Could  the  owners  have 
insisted  on  this  ?  I  do  not  think  that  they  could. 
The  conclusive  answer  of  the  mortgagees  would 
be  that  their  security  would  be  thereby  materially 
prejudiced.  If  the  ship  had  been  sent  to  sea 
without  being  insured,  it  is  hardly  necessary  to 
say  that  the  mortgagees  would  have  been  put  into 
serious  peril,  and  that  a  sals  could  only  have 
been  effected  at  great  dissdvtintage.  It  is  true 
that  the  charterer  had  nothing  to  do  with  the 
insnrance  of  the  ship,  but  that  is  in  my  opinion 
beside  the  question.  The  owners  had  undertaken 
to  insure  it  in  the  name  of  the  mortgagees,  and 
they  could  not  in  a  question  with  the  mortgagees 
have  insisted  on  sending  the  ship  to  sea  while 
that  obligation  remained  unfulfilled.  The  char- 
terers are  in  the  same  position,  and  in  my  judg- 
ment they  oannot  have  a  higher  right  than  the 
owners.  For  these  reasons  I  am  of  opinion  that 
the  defenders  did  not  act  wrongfully  in  failing  to 
deliver  the  ship  to  the  pursuers. 
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Bnt  the  defenders  have  a  further  defence. 
They  say  that  the  ship  was  not  in  a  seaworthy 
condition  np  to  the  date  of  the  action,  and  in  my 
opinion  that  is  proved.  It  is  said  that  very  little 
remained  to  be  done,  but  I  think  it  is  proved 
that  there  were  serious  defects.  The  pursuers' 
witness,  Jones,  admits  that  it  would  not  have  been 
judicious  to  allow  her  to  sail  without  the 
necessary  alterations  being  made.  I  entirely 
agree  with  him,  and  I  think  that  where  it  is 
jndicioas  to  have  repairs  made  in  port  the 
mortgagees  were  not  at  all  wrong  in  preventing 
the  ship  from  going  away  till  these  repairs  were 
made.  It  is  true  that  Bamage  £  Ferguson 
undertook  to  have  the  repairs  completed  by  the 
middle  of  March.  I  do  not  think  that  that  is 
materiaL  This  contract  was  with  the  owners. 
The  pursuers  as  charterers  were  not  in  right  of 
it  The  owners  could  not  have  insisted  to  the 
prejudice  of  the  mortgagees  in  sending  the  ship 
to  sea  in  an  nnseawortby  condition,  and  it 
follows  from  what  I  have  said  that  the  charterers 
were  under  the  same  disability. 

It  was  urged  that  Bamage  k  Ferguson  could 
not  found  on  the  breach  of  their  obligation  to 
complete  the  repairs ;  but  as  the  charterers  were 
not  in  right  of  their  obligation  they  cannot,  I 
think,  found  upon  it,  neither  can  the  owners  in 
this  question.  For  beyond  doubt  Bamage  & 
Ferguson  have  committed  a  breach  of  contract  as 
shipwrights,  but  they  could  not  compel  them 
because  of  gnch  a  breach  to  surrender  their 
rights  as  mortgagees.  Besides,  the  other  mort- 
gagees were  not  affected  by  this  breach,  and  they 
had  an  independent  right  to  retain  the  ship.  I 
do  not  think  that  Bamage  &  Ferguson  had  any 
lien  for  the  repairs,  and  I  cannot  concur  with  the 
Lord  Ordinary  on  that  point. 

The  result  is  in  my  opinion  that  the  defenders 
should  be  assoilzied. 

LoBD  Lee — I  have  the  misfortune  to  differ 
from  the  opinion  which  bas  been  delivered,  and 
from  the  Lord  Ordinary  ;  bnt  I  do  not  find  it  at 
all  necessary  to  question  the  proposition  in  law 
upon  which  the  Lord  Ordinary  proceeds,  viz. ,  that 
the  first  mortgagees  were  entitled  to  refuse  to  allow 
the  ship  to  go  without  delivery  of  a  policy  of  assur- 
ance. They  did  so  in  the  month  of  April ;  bnt 
the  ground  upon  which  I  arrive  at  the  conclusion 
that  there  was  a  wrongful  detention  of  the  vessel, 
and  that  Bamage  &  Ferguson  are  responsible,  is 
that  the  delay  of  the  ship — the  refusal  to  allow 
it  to  go  when  it  was  demanded  ultimately — was 
not  caused  by  Barr  &,  TJrquhart,  the  first  mort- 
gagees, I  think,  but  was  caused  entirely  by  the 
conduct  of  Bamage  k  Ferguson .  I  think  that  they 
acted  not  only  contrary  to  their  legal  rights,  but 
contrary  to  their  obligations  in  refusing  to  allow 
the  ship  to  go,  as  I  shall  endeavour  to  explain. 

The  action  was  originally  an  action  for  de- 
livery of  the  ship.  It  was  raised  upon  the 
4th  of  July  1887,  bnt  it  had  been  intimated  on 
the  27th  of  June.  It  was  subsequently  con- 
verted into  an  action  of  damages  by  an  arrange- 
ment to  whioh  Bamage  <t  Ferguson  were  par- 
ties, and  which  is  contained  in  a  minute  of  the 
16th  of  November,  as  the  ship  bad  been  given  np, 
and  the  only  question  that  was  left  was  the  question 
of  damages.  The  conclnsion  for  delivery  was 
directedagainstSeaterasthe  registered  owner.  He 
had  been  put  forward  by  Bamage  ft  Ferguson  as  the 


purchaser  of  the  ship  at  a  public  sale,  as  a  peraon 
quite  independent  of  them,  as  a  person  who  held 
the  ship  by  his  judicial  title,  and  under  conditions 
fixed  by  the  Court,  and  which  freed  him  from 
the  charter-party.  That  appears  from  the  joint 
print,  where  they  meet  the  demand  which  was 
made  upon  them  by  the  pursuers  at  that  time  for 
delivery  of  the  ship.  They  had  on  the  25tii 
June  put  forward  Seater  as  a  person  with  whom 
they  had  nothing  to  do,  saying — "Yon  are 
in  error  in  supposing  that  the  charter-party  was 
referred  to  in  the  advertisement  of  the  ship^ 
or  that  she  was  sold  subject  to  the  fulfilment  of 
any  charter-party  which  her  former  owner  had 
entered  into,"  and  so  on.  Now,  Seater  ad- 
mittedly turns  out  not  to  have  been  an  indepen- 
dent party  at  all.  He  was  a  mere  agent  or  trustee 
for  Bamage  k  Ferguson.  But  the  conclusion  for 
delivery  was  quite  properly  and  sufficiently  di- 
rected against  him  as  the  registered  owner.  And 
the  question  of  damages  which  is  now  alone  left 
in  the  case  in  my  view  depends  upon  this  question, 
whether  Ramage  k  Ferguson,  and  their  nominee 
or  agent  Seater,  were  not  hound  to  deliver  the 
ship  at  the  time  when  that  action  was  raised. 

I  say  my  view  is  that  the  question  of  damages 
depends  upon  the  question  whether  they  were 
not  bound  to  make  delivery  at  that  date  for 
this  reason,  that  I  hold  it  to  be  clearly  proved 
that  the  whole  damage  which  was  actually 
suffered  arose  after  the  27th  of  June  and  ended 
with  the  4th  of  July.  Even  down  to  the  4th  of 
July,  when  thesummonswas  signeted,  no  damage 
would  have  been  suffered  if  delivery  had  been 
made  upon  that  day  according  to  the  evidence. 
I  say  that  is  proved,  in  the  first  place,  be- 
cause I  think  the  oral  testimony  is  clear  npon 
that  point.  In  the  proof  Mr  Laming  says 
distinctly  that  Dosnieres,  the  person  who  had 
chartered  the  "Mula"  for  a  cargo  of  pitch  out 
to  the  Mediterranean,  "  could  still  have  taken  the 
vessel  np  to  the  end  of  June. "  And  he  says  No. 
69  of  process  is  the  charter-party  which  he  en- 
tered into ;  and  I  think  it  was  explained  that  the 
charter-party  is  subsequent  in  date  to  the  end  of 
June.  Further,  there  is  real  evidence  in  the 
correspondence  at  the  time  that  the  whole 
damage  arose  after  27th  June  in  the  letter 
written  by  the  pursuers  to  Seater,  Bamage  k 
Ferguson's  nominee,  and  which  is  printed. 
For  in  that  letter,  or  rather  telegram,  by  the 
pursuers  to  Seater,  they  say — "Charterers  of 
'Mnla,'  Dasnieres,  pitch  merchant,  just  given  us 
notice  we  must  tender  '  Mula'  at  once  or  he  will 
charter  steamer  '  Greta'  at  four  shillings  increased 
freight,  and  claim  difference,  namely,  £160.  Says 
must  decide  immediately.  Telegraph  yon  will 
deliver  '  Mula,'  and  when."  So  that  on  the  27th 
of  June  they  had  an  opportunity  to  deliver  the 
"  Mula,"  and  to  avoid  any  damage.  They  refused 
to  deliver  the  vessel  in  terms  of  their  letter  which 
follows,  saying — "Our  client  Mr  J.  W.  Seater 
has  handed  to  us  your  telegram  of  date,  and  with 
reference  thereto  we  beg  to  send  annexed  copy 
of  a  letter  which  we  addressed  to  your  represen- 
tatives in  Olasgow  on  Saturday  on  the  same  sub- 
ject, and  to  whioh  we  beg  to  refer  you.  Our  client  ii 
not  in  a  position  to  take  up  the  charter  to  which 
yon  refer,  and  the  parties  to  whom  you  allade 
in  your  telegram  must  just  tske  their  ewn 
course."  That  is  followed  by  a  letter  upon 
the  same  day,  which  ends  by  the  agents  of  the 
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parsners  intimating  that  "onr  olients,  in  tba 
face  of  yonr  dienta'  lefaaal  to  implement  the 
charter-party,  will  now  proceed  with  an  action," 
and  80  on.  So  that  the  whole  damage  was 
BafFeied  after  the  27th  of  June,  the  date  when 
the  action  was  inatitnted.  If  delivery  had  been 
made  eren  on  the  4th  of  July,  when  the  sammons 
wag  gigneted,  there  is  little  reason  to  doubt,  so 
far  as  I  can  see,  that  the  damage  might  have 
been  aToided.  Therefore  the  question  of  damage 
comes  to  depend,  as  I  said,  upon  the  question 
whether  there  was  or  wag  not  incnmbent  npon 
Bamage  &  Ferguson  an  obligation  to  deliTer  that 
ship?  whether  they  were  entitled  to  get  at 
nought  the  charter-party  altogether  as  they  did  ? 
Now,  the  position  of  the  ship  was  this — The 
original  charter-party  was  dated  October  9, 1886. 
Under  that  charter-party  it  is  unnecessary  to 
notice  the  history  of  the  delays  which  took  place. 
I  am  disposed  to  think  that  these  delays  arose 
from  the  difficulties  of  Hunter,  the  owner  of  the 
ship.  And  I  am  olear  that  there  is  no  claim  in 
this  action  founded  npon  any  delay  under  the 
original  charter-party,  nor  indeed  any  daim 
ander  the  amended  charter-party  of  April  16th 
down  to  the  27th  of  June.  No  loss  is  alleged  to 
hare  happened  by  the  non-delivery  of  the  ship 
prior  to  the  27th  of  June.  But  the  delays  which 
bad  arisen  under  the  first  charter-party  are  im- 
portant in  this  respect  as  matter  of  history,  for 
they  resulted  in  an  agreement  in  February  1887 
between  the  owner  Uunter  and  the  first  mort- 
gagees Barr  k  Company,  and  Messrs  Bamage  & 
Ferguson,  and  Mr  Urquhart,  as  an  individual 
partner,  who  also  had  a  share  of  Barr's  interest, 
the  object  on  the  part  of  the  owner,  and  on  the 
part  of  all  concerned,  being  obviously  to  enable 
this  ship  to  begin  earning  freight.  On  the  narra- 
tive that  where&B  the  fourth  party  (t^at  is 
Bamage  &  Ferguson)  were  engaged  in  certain 
repairs  for  which  they  claim  a  lien  "  preferable 
to  the  claim  of  the  first  and  second  parties  under 
the  said  mortgages,  but  which  lien  the  whole 
other  parties  hereto  refuse  to  recognise ;"  and  on 
the  further  narrative,  that  for  the  purpose  of 
avoiding  litigation,  "and  with  the  view  of  com- 
pleting said  repairs  and  making  the  said  vessel 
ready  for  sea  in  every  respect,  the  first  and 
second  and  third  parties  have  agreed  to  advance 
to  the  fifth  party  the  further  sum  of  £1300." 
Thereupon  arrangements  were  made  by  which 
this  advance  is  to  be  given  and  a  luortgage  is  to 
be  given  to  Messrs  Bamage  &  Ferguson.  By 
the  third  article  of  that  agreement  Messrs  Bamage 
&  Ferguson,  "in  consideration  of  said  payment  of 
£1300,  and  promissory-notes  and  mortgages  to 
be  granted  by  the  fifth  party  as  aforesaid,  re- 
nounce and  discharge  any  claim  for  a  lien, 
present  or  future,  over  the  said  vessel  in  con- 
nection with  or  arising  out  of  said  repairs,  and 
undertake  and  bind  and  oblige  themselves  fully 
to  execute  and  complete  all  repairs  on  said  vessel 
which  may  be  required  to  make  her  fit  and  ready 
for  sea  in  every  respect. "  And  they  bind  them- 
Belres  when  the  repairs  are  executed  that  the 
vessel  shall  ' '  pass  the  Board  of  Trade's  Surveyor, 
and  that  all  within  the  space  of  one  month  from 
the  last  date  hereof."  They  renounce  their  lien, 
and  they  agree  to  the  owner  of  the  ship  at  that 
time  that  they  shall  make  all  repairs  "  which 
may  be  required  to  make  her  fit  and  ready  for 
sea  in  every  respect."     Now,   what  happened 


under  this?  I  do  not  go  over  the  correspondence. 
I  think  it  appears  that  at  first  there  was  a  tem- 
porary delay  caused  by  Barr  &  Oom  pany  requiring 
that  a  policy  of  insurance  should  be  delivered. 
That  was  in  the  mouth  of  April,  but  the  result 
was  undoubtedly  that  on  the  l.'itb  of  April  a  new 
or  rather  an  amended  charter-party  was  given  to 
Messrs  Laming  <fc  Company,  and  although  Messrs 
Barr  &  Company  caused  some  delay  by  their 
demanding  a  policy  of  insurance  it  is  quite  plain 
upon  the  correspondence  that  the  delay  caused 
by  the  demand  for  delivery  of  a  policy  of  insur- 
ance passed  off,  and  was  not  the  nltimate  cause 
of  the  detention  of  the  vessel  at  the  time  the 
final  demand  was  made. 

That  appears  to  me  to  be  quite  plain  by  two 
letters  which  are  contained  in  the  print.  The 
first  is  a  letter  dated  17th  May  1887,  in  which 
Barr  &  Company's  agents,  writing  to  the  pursuers, 
say  they  find  it  necessary  to  sell  the  ship,  and 
they  go  on  to  say — "  It  is  not  correct  to  say  that 
our  clients  have  no  intention  of  carrying  out  the 
arrangements  of  the  ship  in  accordance  with  the 
terms  of  the  charter.  On  the  contrary,  they  have 
every  intention  of  respecting  your  rights,  and 
the  gale  will  be  carried  out  expressly  under 
burden  of  the  charter."  So  that  they  were 
ready  to  go  on  selling  the  ship  under  her 
arrangements.  Moreover,  there  is  another 
letter,  which  shows  that  they  made  Bamage  & 
Ferguson  acquainted  with  their  willingness  that 
the  ship  should  fulfil  her  engagements.  On  the 
21st  May  they  write  to  Bamage  &  Ferguson 
saying — "Bef  erring  to  Mr  Barr's  telegram  to  you 
of  to-day,  we  again  send  you  the  draft  agreement 
for  approval  as  now  altered.  As  it  is  of  the 
utmost  importance  that  we  should  be  able  to 
inform  the  charterers  whether  the  charter  is 
likely  to  be  carried  out  or  not,  please  wire  us  on 
Monday  whether  you  agree  to  the  terms  now  pro- 
posed, and  that  yon  will  not  defend  the  action." 
Now,  that  was  the  position  of  Barr.  It  appears 
that  the  matterof  theinsnrance  had  beenarrauged, 
and  Barr  was  willing  to  sell  the  ship  under  her 
engagement.  But  Messrs  Bamage  &  Ferguson's 
position  from  the  correspondence — indeed  from 
an  early  part  of  the  correspondence,  from  the 
20th  of  April— was  that  of  insisting,  contrary  to 
their  agreement  of  February,  npon  the  right  to 
t:ike  every  step  they  could  to  detain  the  ship. 

The  letter  of  April  20tfa,  I  am  afraid,  it  may 
be  necessary  to  notice,  because  really  in  my 
mind  it  comes  to  be  one  of  the  links  by  which 
Bamage  &  Ferguson's  liability  is  clearly  demon- 
strated. They  apparently  began  negotiations 
with  Barr  for  the  purpose  of  what  they  call  ' '  pro- 
tecting the  joint  interests. "  Upon  the  20th  of  April 
they  write  to  Messrs  Boyd,  Jamieson,  &  Kelly, 
who,  I  think,  are  Barr's  agents,  as  follows: — 
"With  reference  to  our  interview  with  Mr  Kelly 
we  have  just  ascertained  that  this  vessel  is  go 
situated  tiiat  she  cannot  sail  for  a  considerable 
time  to  come,  and  Messrs  Bamage  &  Ferguson 
will  do  all  in  their  power  to  prevent  her  getting 
away  until  the  terms  of  the  minute  of  agreement 
have  been  fulfilled."  Now,  were  Bamage  & 
Ferguson  fulfilling  the  minnte  of  agreement? 
The  minute  of  agreement  bound  them  to  make 
all  necessary  repairs  in  consideration  of  the 
£1300  and  the  mortgage  which  they  got  to  fit 
her  for  sea.  They  go  on  writing,  making  it  still 
more  plain  that  they  are  determined  to  make  a 
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stand  against  the  ship  being  allowed  to  go.  I  do 
not  need  to  read  theae  letters,  but  Hnnter  £ 
Company  write  on  the  27th  April — "The  steamer 
is  now  ready  for  sea,  bat  stopped  on  that  account. " 
That  is  the  question  abont  the  policy  of  insur- 
ance which  went  off.  But  all  through  the  corres- 
pondenoeit  will  be  found  that  from  the  20th  of  April 
Bamage  t  Ferguson's  position  was  that  of  taking 
eTery  step  they  could  to  have  the  vessel  detained. 

Now,  I  pointed  out  that  Barr  &  Company's  pro- 
posed sale  was  under  the  burden  of  the  ship's 
engagements.  Barr  &.  Company's  agents  write 
to  Ramage  &  Ferguson's  agents  on  4th  June  1887 
as  follows — "We  to-day  obtained  a  warrant 
to  sell,  the  exposure  being  fixed  for  Monday 
the  20th  current ;  there  is  therefore  yery  little 
time  to  advertise.  We  enclose  herewith  for  your 
approval  proof  of  the  advertisement."  That  is 
an  advertisement  which  contained  a  clause  bear- 
ing that  the  sale  was  under  the  burden  of  the 
charter-party.  Then  they  go  on  to  say — "Ton 
will  observe  that  we  have  inserted  in  it  that  the 
purchases  is  bound  to  carry  out  the  charter.  We 
understand  your  clients  are  strongly  averse  to 
the  vessel  being  exposed  subject  to  such  a  bur- 
den. We  enclose  copy  of  a  letter  we  have  from 
our  Glasgow  correspondents,  from  which  you 
will  see  that  their  clients  are  willing  that  the 
exposure  should  take  place  free  of  the  charter 
provided  your  clients  undertake  all  responsibility 
of  satisfying  the  charterers'  claims. "  That  letter 
showed  that  Barr  A.  Company  were  willing,  indeed 
desirous,  to  act  upon  their  undertaking  to  the 
owner  Hnnter  that  the  sale  should  be  subject  to 
the  charter.  But  the  answer  by  the  agents  of 
Bamage  &  Ferguson  is  this— "We  have  your 
favour  of  Saturday.'  Our  clients  quite  under- 
stand that  they  have  to  settle  the  matter  with 
Laming  under  their  arrangement  with  Messrs 
Barr  &  Forrester,  and  in  these  circumstances  we 
have  deleted  the  reference  in  the  advertisement 
to  Laming  &  Co.'s  charter."  And  accordingly 
the  result  is  that  by  the  action  of  Bamage  h 
Ferguson  upon  their  own  sole  responsibility  the 
sale  was  effected,  and  effected  by  them  without 
any  reference  to  the  charter-party.  It  set  at 
nought  the  engagement  of  the  ship.  It  was  in 
substance  a  sale  by  Bamage  &  Ferguson  to  them- 
selves, or  to  a  person  who  is  their  mere  nominee, 
for  the  purpose  of  ignoring  and  putting  aside  the 
charter-party  which  I  have  referred  to. 

Now,  that  is  done  by  persons  who  in  a  qneetion 
with  the  owner  had  undertaken  within  a  month  of 
the  end  of  February  to  do  everything  that  was 
necessary  to  make  the  vessel  ready  for  sea  in 
consideration  of  a  stun  of  £1300.  Now,  were 
they  entitled  to  do  that?  or  were  they  not 
bound  to  allow  Hunter  to  fulfil  his  engage- 
ment? It  is  perfectly  clear  that  Hunter  was 
bound  to  the  charterers.  It  is  equally  clear 
that  Bamage  &  Ferguson  were  bound  to  Hnnter 
to  do  what  was  necessary  to  enable  the  ship 
to  fulfil  her  charter.  I  fail  to  see  how  Bamage 
&  Ferguson  can  justify  what  they  did.     I  have 


not  thought  it  necessary  to  notice  the  fact  that 
their  position  as  regards  responsibility  is  made 
abundantly  clear  by  the  formal  agreement  be- 
tween themselves  and  Barr  &,  Company.  I  think 
it  is  dated  in  June,  and  by  it  they  undertake 
all  responsibility  to  the  charterers.  But  apart 
from  that  altogether,  being  bound  to  Hnnter,  who 
was  bound  to  the  charterers — bound  to  Hunter 
in  the  way  that  I  have  mentioned — I  entirely  fail 
to  see  how  they  were  entitled  to  take  these  steps 
for  the  purpose  of  defeating  the  charter.  There- 
fore I  am  of  opinion  that  at  the  27th  of  June, 
when  the  action  was  intimated,  before  the  damage 
had  begun  to  arise,  at  the  time  when  it  was  tele- 
graphed to  them  from  their  agents  that  the 
charterer  of  the  "  Mula,"  Mr  Dasnieres,  was  still 
willing  to  take  the  vessel,  they  were  under  an 
obligation  to  make  their  nominee  Seater  give 
up  the  vessel,  and  they  were  altogether  wrong  in 
going  on  to  hold  out  Seater  as  being  a  person 
entirely  independent  of  them,  holding  under  a 
decree  of  sale  which  had  itself  set  aside  the 
charter.  But  it  now  appears  that  the  setting 
aside  of  the  oharter-party  in  the  proceedingB  of 
sale  was  entirely  the  work  of  Bamage  &  Ferguson. 
I  say  therefore  that  they  were  boimd  to  deliver 
on  27th  June.  I  say  further  that  if  they  had 
delivered  on  27th  June  no  damage  would  have 
arisen,  because  the  vessel  would  have  earned  her 
freight  under  the  pitch  contract,  and  would  have 
earned  her  coal  freight,  and  no  damage  would  have 
arisen.  That  being  so,  I  think  that  under  the 
agreement,  after  what  had  taken  place,  they  must 
be  held  as  responsible  for  the  damage  so  arising. 
I  think,  in  my  view  of  the  claim  for  damage, 
that  no  amendment  is  necessary.  It  is  perfectly 
rightly  concluded  for  as  a  substitute  for  a  claim 
to  the  ship.  That  is  to  say,  the  claim  of  damages 
arising  out  of  the  refusal  to  deliver  the  ship  at  the 
date  when  the  action  was  intimated  on  27th  Jnne. 
I  do  not  know  that  it  is  necessary  to  say  more. 
Some  importance  has  been  thonght  to  attach  to 
the  fact  that  Messrs  Bamage  <fc  Ferguson  had  a 
lien  for  repairs.  I  concur  entirely  in  the  opinion 
of  Lord  Butherfurd  Clark  that  they  had  no  suoh 
lien.  Something  has  also  been  said  abont  the 
ship  being  nnseaworthy  and  unfit  to  go  to  sea 
down  to  the  27th  of  June.  Well,  let  it  be  sup- 
posed for  a  moment  that  it  was  so,  who  is  respons- 
ible for  that  ?  I  say  most  dearly  Bamage  A 
Ferguson,  for  it  was  Bamage  &  Ferguson's  breach 
of  their  engagement  to  the  owner  that  prevented 
the  ship  being  made  ready  for  sea.  Therefore 
on  the  whole  I  am  sorry  to  say  that  I  am  obliged 
to  differ  from  the  proposed  judgment. 

The  Court  adhered. 

Counsel  for  the  Fnrsuers — Lord  Advocate, 
Q,  C. — Oraham  Murray.  Agent—  David  Xumbull, 
W.8. 

Counsel  for  the  Defenders  —  Dickson  —  Sal- 
vesen.  Agents — Beveridge,  Sutherland,  &,  Smith, 
8.8.  C. 
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Tuesday,  May  14. 

FIBST    DIVISION. 

[Sheriff  of  the  Lotbians 
and  Peebles. 

DICKSON  V.  BRYAN. 

Sheriffs  Appeal— OompeUru^ — Value  under  £25 
—Shwiff  Court  Act  1853  (16  and  17  Viet.  eap. 
80),  lee.  22. 

A  Sheriff  Ooart  petition   craved  warrant 

to  oommit  the  defender  to  prison,  therein  to 

remain  until   he  restored  certain  poinded 

effects,   or  paid  to   the  pnrsner    the  sum 

of  £9,  8s.  8d.,  being  doable  the  appraised 

▼alne  of  the  said  articles.     HM  that  as  the 

prayer  of  the  petition  showed  that  the  value 

of  the  cBoae  did  not  exceed  £25,  it  was  not 

competent  to  appeal  the  case  to  the  Coart  of 

Session. 

Adam  Dickson,  horse  dealer,  Edinburgh,  on  8th 

Angost  1888  obtained  a  decree  in  the  Small  Debt 

Court,  Edinbnrgh,  against  William  Bryan  then 

residing  at  4  Laoriston  Place  for  £4,  lOs.    By 

said    decree    execution   was    ordained    to    pass 

thereon  by  poinding  and  sale  after  a  lapse  of  ten 

days. 

On  27th  Angnst  Bryan's  effects  were  duly 
poinded  in  virtue  of  the  decree 

By  the  Personal  Diligence  (Scotland)  Act  1838 
(1  and  2  Vict.  cap.  114),  sec.  80,  it  is  enacted,  that 
"If  any  person  shall  unlawfully  intromit  with 
or  carry  off  the  poinded  effects,  he  shall  be 
liable,  on  summary  complaint  to  the  Sheriff 
of  the  county  where  the  effects  were  poinded,  or 
where  he  is  domiciled,  to  be  imprisoned  until  he 
restore  the  effects,  or  pay  doable  the  appraised 
value." 

In  January  1889  Dickson  presented  a  petition 
in  the  Sherifl  Court  at  Edinburgh  praying  that 
Bryan  might  be  committed  to  prison  and  de- 
tained there  until  he  restored  the  effects  poinded 
in  August  1888,  or  made  payment  of  £9,  8s.  8d., 
being  doable  tlieir  appraised  value. 


He  averred  that  the  defender  had  carried  off  the 
poinded  effects  out  of  the  jurisdiction  of  the 
Court  to  Melrose  where  he  all^^d  they  now 
were. 

The  defender  averred  that  his  whole  effects 
were  on  28th  September  1888  sequestrated  for 
rent,  that  the  nexui  of  sequestration  was  prefer- 
able to  the  pursuer's  diligence  of  poinding,  and 
that  the  pursuer  was  not  entitled  to  sell  the 
poinded  effects  without  finding  caution  for  the 
said  rent. 

The  defender  pleaded,  inter  alia,  that  the 
action  was  incompetent. 

On  18th  February  1889  the  Sheriff-Substitute 
(Buthebfubd)  sustained  the  defender's  first  plea- 
in-law,  and  dismissed  the  action,  and  on  4th 
March  1889  the  Sheriff  (Gbiohton)  on  appeal 
adhered  to  the  Sheriff-Substitute's  interlocutor. 

The  following  note  was  appended  to  the 
Sheriff's  interlocutor :—"  The  Sheriff  is  of  opi- 
nion that  this  petition  against  the  defender 
(which  is  brought  under  1  and  2  Vict.  o.  114) 
for  carrying  off  the  effects  poinded  by  the  pur- 
suer in  virtue  of  the  decree  obtained  against  the 
defender  imder  the  Small  Debt  Act  is  incompetent. 
Proceedings  should  have  been  taken  against  the 
defender  under  the  Summary  Procedure  Act  of 
18fi4  and  1881." 

The  Sheriff  Court  (Scotland)  Act  1853  (16  and 
17  Vict.  cap.  80),  sec.  22,  provides — "It  shall  not 
be  competent  ...  to  remove  from  a  Sheriff 
Court,  or  to  bring  under  review  of  the  Court  of 
Session  .  .  .  any  cause  not  exceeding  the  value 
of  £25."  .  .  . 

The  pursuer  appealed  to  the  Court  of  Session. 

On  the  motion  that  the  case  be  sent  to  the  roll 
the  defender  objected  (1)  to  the  competency  of 
the  appeal  upon  the  ground  that  the  value  of  the 
cause  as  shown  by  the  prayer  of  the  petition  was 
nnder  £25,  and  that  by  sec.  22  of  the  Sheriff 
Court  (Scotland)  Act  1853  (16  and  17  Vict.  cap. 
80),  an  appeal  in  such  cases  was  incompetent — 
Singer  Manvfacturing  Company  v.  Jesiiman, 
May  14,  1881,  8  B.  695  ;  (2)  that  under  sec.  30 
of  the  Personal  Diligence  Act'  1838  (1  and  2 
Vict.  cap.  114),  no  provision  was  made  for  a  re- 
view of  the  Sheriff's  determination  by  this 
Court. 
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Argued  for  the  appellant — The  question  was 
not  a  peonniary  one,  bnt  really  came  to  be,  how 
a  creditor  conld  work  out  his  remeAy— Jeffrey 
V.  Duncan,  February  5,  1852,  14  D.  442.  The 
present  appeal  was  not  on  the  merits,  but  in- 
Tolred  a  qnestion  of  procedure — Piirvet  v. 
Brock,  July  9,  1867,  .5  Macph.  1003  ;  Viil*on  T. 
Aberdeen,  July  16,  1872,  10  Macph.  971;  Henry 
Y.  Morriton,  March  19,  1881,  8  U.  692.  What 
the  pursuer  asked  here  was  truly  a  decree  ad 
factum  prcntandum,  and  in  such  oases  the  mere 
money  yalue  of  the  action  was  of  no  account — 
I'homton  T.  Barclay,  February  27,  1883,  10  B. 
694. 
At  advialDg — 

LoBD  Pbesldent — This  is  an  application  under 
the  Personal  Diligence  Act  of  1838,  and  what  the 
prayer  of  the  petition  asks  is  *'  to  grant  warrant 
to  officers  of  Court  to  commit  to  prison  the  person 
of  the  defender,  therein  to  remain  until  be 
restore  the  following  effects  poinded  on  27th 
August  1888,  at  4  Lauriston  Street,  Edinburgh, 
in  virtue  of  a  Small  Debt  decree,  dated  the  8th 
day  of  August  in  the  same  year  at  the  pursuer's 
instance,"  and  then  follows  the  list  of  articles 
poinded,  after  enumerating  which  the  prayer 
proceeds  "or  until  he  pays  to  the  pursuer  the 
sum  of  £9,  8s.  8d.  sterling,  being  double  the 
appraised  value  of  the  said  articles,  all  as  provided 
for  in  the  Act  1  and  2  Vict.  cap.  114,  see.  30." 

Now,  it  is  clear  from  the  terms  of  this  applica- 
tion that  if  the  defender  pays  the  £9,  8s.  8d.  he 
will  be  free  from  imprisonment,  and  will  fully 
implement  the  prayer  of  the  petition.  That 
being  so,  the  case  does  not  at  all  resemble  alter- 
native conclusions  in  a  snoimons  when  there  is  a 
demand  for  specific  implement  or  damages.  In 
such  a  case  as  that  the  option  is  in  the  pursuer 
who  claims  the  specific  article  or  a  sum  instead 
which  he  deems  equivalent.  Here  the  option  is 
with  the  defender,  who,  if  he  does  not  restore 
the  articles  poinded,  is  liable  in  double  their 
appraised  value. 

The  objection  which  has  been  taken  to  the 
competency  of  the  present  application  is  that  the 
value  of  the  cause  is  shown  by  the  prayer  of  the 
petition  to  be  under  £25,  seeing  that  double  the 
appraised  value  of  the  articles  poinded  is  only 
£9,  8s.  8d.,  and  it  is  clear  that  if  the  defender 
mi^es  payment  to  the  pursuer  of  that  sum  he 
completely  fulfils  the  prayer  of  the  petition. 

It  is  very  difficult  to  dispute  that  a  cause  like 
the  present,  the  value  of  which  is  so  distinctly 
shown  in  the  prayer  of  the  petition,  falls  under 
section  22  of  16  and  17  Vict.  cap.  80,  which  by 
very  express  negative  words  excludes  the  juris- 
diction of  this  Court  in  every  case  where  value 
does  not  exceed  £25. 

In  the  case  of  Henry  v.  Morriion,  to  which 
reference  was  made  and  which  related  to  the 
giving  up  to  the  pursuer  by  the  defender  of 
certain  lOTJ's  (the  total  value  of  which  was  under 
£25),  the  action  really  was  one  ad  factum  prcB- 
itandum,  as  it  was  clear  that  the  vouchers  might 
be  of  much  more  value  to  the  parties  than  the 
mere  pecuniary  sum  which  they  represented,  and 
the  competency  of  the  action  was  accordingly 
sustained.  On  the  other  hand,  in  the  case  of 
Singer  v.  Jeesitnan  what  was  demanded  was  the 
delivery  of  a  certain  machine,  or  alternatively, 
the  payment  of  a  sum  much  under  £26.     In  that 


case  the  Court  decided  that  an  appeal  to  the 
Court  of  Session  was  incompetent.  A  compuisaii 
of  these  two  cases  helps  us  I  think  to  corns  la  t 
very  clear  decision  as  to  what  we  ought  to  do  in 
the  present  case,  and  I  am  therefore  for  sostaia- 
ing  the  objeotion  to  the  competency  of  tlm 
appeal. 

Loao  SHun]  and  Losd  Adax  concurred. 

LoBD  Muse  was  absent. 

The  Court  refused  the  appeal. 

Counsel  for  the  Pursuer — M'Lennan.    Agod 
— R.  Broatch,  L.  A. 

Counsel  for  the  Defender — Crole.     Agenl— 
£.  Nish,  Solioitor. 


Ikiesday,  May  14. 

FIRST    DIVISION. 

[Lord  Fraser,  Ordinuj. 
DUFF  V.  THB  KATIONAL  TELEPHONK 
COMPANY  (limited). 

Separation — Negligence— Barrow  L0  6l  PaJfe 
Place — Injury  to  Infant — Belevaney. 

A  two-wheeled  barrow,  which  on  aeeoiiit 
of  its  size  could  not  be  received  into  its 
owner's  workshop,  was  left  by  his  Berranti 
in  an  adjoining  lane,  and  secured  to  the  mil 
by  a  chain.  Some  children  who  were  pity- 
ing in  the  lane,  mounted  the  barrow,  and 
were  swinging  on  it,  when  they  sUd  to  tlM 
back  of  it,  and  brought  it  suddenly  down  oa 
the  head  of  a  child  aged  three  jean,  vlio 
died  shortly  after  in  consequence  of  tbt 
injuries  which  he  then  sustained. 

In  au  action  of  damages  by  the  fithar— 

?ieid  that  as  a  two-wheeled  barrow  was  not 

a  dangerous   article   no   blame   was   to  b« 

attached  to  the  owner  for  leaving  it  ebsined 

in  the  lane,  and  that  no  relevant  averment  of 

Tault  had  been  made  by  the  pursuer  to  eotitk 

him  to  an  issue. 

John  Duff,  house  painter,  Edinburgh,  rsised  is 

action  against  the  National  Telephone  Compu; 

(Limited)  concluding  for  payment  of  £350  u 

damages  and  iolativm  for  the  injury  and  sqIm- 

quent  death  of  his  son  William  Henry  Dnff,  vlxi, 

he  alleged,  was  fatally  injured  through  the  fsslt 

of  the  defenders. 

The  pursuer  averred — "On  Sunday  the  Mth 
August  1888,  abont  twelve  o'clock  noon,  a  ctiil<! 
of  the  pursuer  named  William  Henry  Duff,  thiM 
years  of  age,  was  playing  with  some  other childnn 
in  a  lane  leading  from  Gajfield  Street  to  Brongfatot 
Court.  Some  of  the  said  children  were  playing 
with  a  two- wheeled  hurley  belonging  to  the  lie- 
fenders,  which  bad  been  left  in  the  lane  by  tt< 
defenders'  workmen.  The  hurley  was  entirely 
unprotected,  and  two  of  the  children  had  got  en 
to  it,  and  were  swinging  on  it,  when  they  slid  to 
the  back  of  it,  and  brought  it  suddenly  "^ 
violently  down  on  the  head  of  the  said  niHiiB 
Henry  Duff.  It  struck  the  said  WiUitm  HeiiT 
Duff,  causing  a  deep  wound  on  the  front  part  •{ 
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the  head."  The  wound  was  dressed  immediately 
after  the  aocident,  and  an  operation  was  per- 
formed on  the  lat  September,  bnt  the  child  got 
worse  and  died  that  evening.  The  pursuer 
farther  averred — "The  defenders  have  a  small 
enclosure  or  other  place  in  the  said  lane  into 
which  the  hurley  could  have  been  put,  and  had 
this  been  done  the  accident  would  not  have 
occnned.  The  said  hurley  was  left  in  the  open 
kne,  where  it  ought  not  to  ti^'^^  been  left,  and 
where  the  defenders  baid  no  right  to  leave  it. 
Neither  of  its  wheels  was  locked,  and  no  pre- 
csatioD  whatever  was  taken  against  snoh  an 
locident  as  has  occurred. " 

The  defenders  averred — "  The  said  barrow  was 
chained  to  the  wall.  The  lane  is  a  private  lane, 
and  the  defenders  were  accustomed  to  leave  their 
barrow  there,  as  it  was  too  wide  across  the 
wheels  to  be  taken  into  their  workshop,  which 
adjoins  the  lane.  The  barrow  was  of  the  nsual 
coastmctiou,  and  was  not  a  dangerous  article. 
The  reason  for  the  defenders  chaining  it  was  to 
prevent  its  being  interfered  with  by  unauthorised 
persons.  The  defenders  believe  and  aver  that 
(he  accident  was  dae  to  the  fault  oi  carelessness 
of  the  child  himself,  or  of  the  other  children  with 
whom  he  was  playing.  They  farther  aver  that  it 
WIS  the  direct  conseqnence  of  the  fault  or  negli- 
gence of  the  pnrsner,  or  those  for  whom  he  is 
responsible,  in  allowing  a  child  of  such  tender 
years  to  go  about  without  the  care  or  super- 
intendence of  some  person  fit  to  take  proper 
charge  of  him.  The  pursuer  knew  quite  well 
that  the  barrow  flsed  to  be  left  in  the  said  lane, 
bnt  he  never  made  any  complaint  to  the  defen- 
ders regarding  the  same." 

The  defenders  pleaded,  int&r  aiia—"(2)  The 
defenders  are  entitled  to  absolvitor,  with  ex- 
penses, in  respect  that  the  death  of  (he  pursuer's 
child  (Ist)  was  not  caused  by  fault  on  their  part ; 
(2d)  that  it  was  caused  by  the  fault  of  the  said 
child,  or  bis  companions ;  or  (Sd)  that  such  last- 
mentioned  fault  materially  contributed  to  the  said 
aocident." 

The  pursuer  proposed  the  following  issue  for 
the  trial  of  the  cause — ' '  Whether  on  or  about 
26th  August  1888  William  Henry  Duff,  son  of  the 
pnnuer,  was,  while  in  a  lane  leading  to  Bronghton 
Oourt,  Edinburgh,  struck  by  a  hurley  and  injured 
in  his  person,  and  soon  thereafter  died  of  said 
injuries,  throngh  the  fault  of  the  defenders,  to 
the  loss,  injury,  and  damage  of  the  pursuer? 
Damages  claimed,  £250." 

By  interlocutor  of  27th  February  1889  the  Lord 
Ordinary  (Fbaseb)  disallowed  the  proposed  issue, 
foond  that  the  pursuer  had  made  no  relevant 
averments  in  support  of  the  conclusions  of  the 
sommoDS,  and  dismissed  the  action. 

The  pursuer  reclaimed,  and  argued  that  the 
defenders  on  their  own  admission  had  been  in 
fault  in  leaving  the  hurley  in  an  exposed  place 
unprotected.  It  ought  to  have  been  so  placed 
that  the  children  could  not  have  got  at  it,  and  the 
defenders'  failure  so  to  deal  with  it  rendered  them 
liable  for  the  consequences — Campbell  v.  Ord, 
Movembei  6,  1873,  1  R.  149.  It  became  a 
dangeroDS  article  from  the  locality  in  which  it 
was  \eti—Findlay  v.  Angut,  January  14,  1887, 
14  B.  312. 

Argued  for  the  respondents — There  was  no 
relevant  averment   of  fault   on   the  defenders' 

vol.  Tan. 


part.  The  accident  was  entirely  caused  by 
the  pursuer  allowing  so  young  a  child  to  go 
about  unattended.  A  hurley  was  not  a  danger- 
ous article  which  required  fencing  or  pro- 
tection like  machinery,  pr  which  required  a  per- 
son in  attendance  like  a  horse  in  a  public 
thoroughfare.  The  proposed  issue  was  properly 
disallowed — M'Qrtgor  v.  Rot«  <£  ManhaU,  March 
2,  1883,  10  K.  725. 

The  case  was  heard  by  the  Lord  Probationer, 
who  delivered  the  following  judgment : — 

*  The  LoBD  Pbobationzb — I  agree  in  the  view 
taken  by  the  Lord  Ordinary  that  no  relevant  aver- 
ment of  fault  has  been  made  on  the  part  of  the 
defender,  and  that  no  purpose  can  be  served  by 
sending  the  case  to  a  jury.  A  hurley  cannot  in 
any  sense  be  termed  a  dangerous  thing  in  itself, 
nor  can  blame  be  attached  to  the  defenders  for 
leaving  it  unprotected  in  the  lane  in  question. 
No  doubt  it  was  the  means  of  causing  injnry  to 
this  child,  but  the  defenders  are  not  responsible 
because  so  young  a  child  was  allowed  to  play 
about  unattended.  The  true  cause  of  the  acci- 
dent was  not  fault  on  the  part  of  the  defenders, 
but  neglect  on  the  part  of  the  pursuers. 

I  think  therefore  that  the  interlocutor  of  the 
Lord  Ordinary  should  be  a£Srmed  and  the  defen- 
ders assoilzied. 

Their  Lordships  thereafter  delivered  the  follow- 
ing opinions : — 

LoBD  Pbesident — I  concur  in  the  opinion  ex- 
pressed by  the  Lord  Probationer.  The  pursuer 
alleges  that  his  child  was  playing  with  some 
other  children  in  a  lane  in  which  a  'two-wheeled 
hurley  belonging  to  the  defenders  had  been  left. 
"The  hurley  was  entirely  unprotected  and  two 
of  the  children  had  got  on  to  it  and  were  swing- 
ing on  it  when  they  slid  to  the  back  of  it  and 
brought  it  suddenly  and  violently  down  on  the 
head  of  the  said  William  Henry  DnS."  It  is 
then  alleged  that  the  death  of  the  child  was 
caused  by  the  injuries  which  he  on  this  occasion 
received,  and  that  the  accident  was  caused  by 
the  fault  of  the  defenders  in  leaving  the  hurley  in 
an  open  lane  where  the  defenders  had  no  right 
to  leave  it. 

Now  this  averment  appears  to  me  to  be  quite 
irrelevant.  If  it  were  necessary  to  speculate  as 
to  the  real  cause  of  the  accident  I  should  say  that 
it  occurred  in  consequence  of  the  parents  allow-, 
ing  their  child  of  three  years  old  to  play  in  this 
lane  without  anyone  to  look  after  it.  1  think 
that  is  the  whole  case,  and  I  am  for  adhering  to 
the  Lord  Ordinary's  interlocutor. 

LoBD  Shakd— It  was  remarked  in  the  course 
of  the  discussion  that  if  the  relevancy  of  this  ac- 
tion was  sustained  it  would  be  impossible  to  say 
where  responsibility  in  such  matters  would  end, 
and  I  agree  with  that  observation. 

What  is  usually  averred  in  cases  of  this  kind  is 
that  an  article  dangerous  in  itself  has  been  left 
unguarded  in  an  exposed  position.  What  the 
word  "dangerous"  may  mean  in  such  cases  can- 
not perhaps  definitely  be  determined,  but  in  the 
cases  to  which  we  were  referred  the  meaning  sufS- 
ciently  appears.  In  Maegregor  v.  Rott  what  were 
left  exposed  were  machines  which  were  danger- 
ous if  set  in  motion,  and  the  setting  of  them  in 

•  WiiLiAM  Haoeistobh,  Esq.,  Q.C.,  De«n  of  Faculty, 
took  his  seat  with  the  title  of  Lord  Eti.laoht. 
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motion  vra8  a  simple  matter.  In  Findlayt  ease 
the  article  was  a  heayy  shatter  which  if  let  alone 
was  harmless,  but  was  so  placed  that  with  a  very 
slight  moTement  it  wonld  come  down.  No  donbt 
if  a  horse  were  left  unattended  in  a  public  street, 
most  serions  consequences  might  follow,  but  I 
cannot 'adopt  the  view  that  an  ordinary  hnrley  is 
in  any  sense  a  dangerous  article,  nor  do  I  think 
that  in  leaying  it  where  they  did  the  defenders 
rendered  themselves  liable  to  an  action  of  dam- 
ages on  the  ground  of  fault. 

LoBO  Adam  cononrred. 

The  Court  adhered. 

Counsel  for  the  Pursuer — Oomrie  Thomson — 
Burnet.    Agent — T.  Oarmiohael,  S.S.O. 

Counsel  tor  the  Defender — Jameson — W.Oamp- 
bell.    Agent— Fraser,  Stodart,  &  BaUiagaU,  W.S. 


Tuesday,  May  14. 

SECOND     DIVISION. 
Wright's  trustees  v.  wbiqBts. 

8ucce»ium— Double  Legacy. 

A  testator  by  trust-disposition  and  settle- 
ment left  a  legacy  of  £10o0  to  both  A  and 
B.  By  a  codicil  he  recalled  A's  legacy  of 
£1000,  and  gave  "said  sum"  to  B.  By  a 
subsequent  codicil  he  renewed  the  legacy  of 
£1000  to  A,  and  made  no  reference  to  B. 

Held  that  the  additional  legacy  of  £1000 
to  B  had  not  been  revoked. 
The  late  John  Wright,  W.S.,  Edinburgh,  died  on 
2ad  November  1888,  leaving  personal  estate  to 
the  amount  of  £57,679.  By  holograph  trust- 
disposition  and  settlement  he  directed  his  trus- 
tees to  pay  a  legacy  of  £1000  to  each  of  his 
nephews  and  nieces,  and,  inter  alioi,  to  the  Rev. 
Maxwell  James  Wright  and  Charles  William 
Ferney  Tod. 

He  left  several  holograph  codicils  to  the  said 
trast-disposition,  of  which  the  last  two  were  in 
the  following  terms : — 

"I,  John  Wright,  Writer  to  the  Signet,  recal 
the  legacy  of  £1000  to  my  nephew  Charles  Ferney 
Tod,  and  I  give  said  sum  to  my  nephew  the 
Revd.  Maxwell  J.  Wright,  now  minister  of 
Domook  in  the  Presbytery  of  Annan,  to  be 
paid  to  him  at  the  same  time  with  the  like 
legacy  of  One  tUonsand  pounds  already  given 
to  him :  Written  and  signed  by  me  at  Edinburgh 
this  I9th  dav  of  May  1888.— (Signed)  John 
WaiOHT,  W.S." 

"  I,  John  Wright,  Writer  to  the  Signet,  renew 
the  legacy  of  One  thousand  pounds  to  my  nephew 
Charles  Ferney  Tod,  to  be  paid  to  him  as  at  the 
time  of  the  original  legacy  ;  and  may  God  have 
mercy  upon  his  soul :  Written  and  signed  by  me 
at  Edinburgh  this  Slat  day  of  May  Eighteen 
hundred  and  eighty-eight. — (Signed)  John 
WRiOHr,  W.S." 

A  special  case  was  presented  by  the  trustees  of 
the  late  John  Wright  of  the  first  part,  the  Rev. 
Maxwell  James  Wright  of  the  second  part,  and 
the  residaary  legatees  of  the  fourth  part,  to  have 
the  following  question  of  law  determined  by  the 


Court — "Is  the  second  party  entitled  to  the 
legacy  of  £1000  bequeathed  to  him  by  the  codi- 
cil of  19th  May  1888,  in  addition  to  the  legacy 
of  £1000  left  to  him  by  the  settlement  ?" 

Argued  for  the  first  and  fourth  parties— The 
second  codicil  restored  the  will  to  its  original 
state.  The  testator  dealt  with  the  £1000  to 
Charles  Ferney  Tod  as  a  specific  legacy.  He 
moved  it  about  as  if  it  had  been  an  article  of 
furniture.  He  gave  it,  he  took  it  away,  be 
renewed  it.  It  was  the  same  gift,  not  £1000, 
but  the  "said  sum,"  and  when  it  had  been 
restored  to  Cbarles  Tod,  Maxwell  Wright  ceased 
to  have  any  interest  in  it.  The  question  ought  to 
be  answered  in  the  negative. 

Argued  for  the  second  party — The  question 
ought  to  answered  in  the  affirmative.  This  was 
not  the  legacy  of  a  specific  article,  but  of  £1000. 
There  was  nothing  to  show  that  becanse  the 
testator  had  repented  of  taking  away  the  legacy 
from  Charles  he  had  also  repented  of  giving  an 
additional  £1000  to  Maxwell.  The  said  codicil 
was  a  renewal  of  Charles'  legacy,  bat  not  a  re- 
Tocatien  of  Maxwell's  legacy. 

At  advising — 

LoBD  JusTioE-CuiBK — By  his  trust-dispoaition 
and  settlement  dated  2oth  August  1883  the  late 
Mr  John  Wright  left  certain  legacies,  and  among 
them  a  legacy  of  £1000  to  his  nephew  Harwell 
James  Wright,  and  another  pf  the  same  amount 
to  his  nephew  Charles  Ferney  Tod.  On  19th 
May  1858,  for  some  reaaon  ij^ich  we  do  not 
know,  he  wrote  a  codicil,  which  runs  as  follows — 
"I  reoal  the  legacy  of  £1000  to  my  nephew 
Charles  Ferney  Tod,  and  I  give  said  sum  to  my 
nephew  the  Bev.  Maxwell  J.  Tod."  .  .  .  Two 
days  afterwards,  on  21st  May,  having  repented 
of  the  recal  of  the  legacy  to  Charles  Ferney  Tod, 
the  testator  executed  another  codicil,  in  which 
he  says — "I  renew  the  legacy  of  £1000  to  my 
nephew  Charles  Ferney  Tod."  .  .  . 

The  question  for  decision  is,  whether  the  re- 
newal of  the  legacy  to  Tod  implies,  and  neces- 
sarily implies,  that  the  gift  of  the  second  thousand 
pounds  to  Maxwell  Wright  was  recalled?  for  unleea 
that  is  necessarily  implied  I  think  the  gift  to  Mr 
Wright  must  stand.  Now,  it  is  not  easy  to  decide 
this  question,  but  there  are,  I  think,  two  grounds 
for  holding  that  that  implication  is  not  neces- 
sary, and  if  it  be  not  necessary  it  cannot  be 
implied.  In  the  first  place,  as  Iiord  Lee  sng- 
gested  during  the  debate,  if  the  object  of  the 
codicil  of  2l8t  May  1888  was  to  restore  matters 
to  the  condition  in  which  they  had  been  two 
days  previously,  there  was  no  necessity  for  giving 
it  the  form  of  a  new  codicil  at  aU.  All  the 
testator  had  to  do  was  to  revoke  the  codicil  of 
19th  May.  In  the  seeond  plaoe,  it  by  no  means 
follows  from  the  testator's  repenting  of  the  act 
by  which  he  deprived  Charles  of  £1000  that  he 
repented  also  of  giving  to  Maxwell  £2000.  He 
had,  for  reasons  satisfactory  to  himself,  given 
£2000  to  Maxwell  (instead  of  £1000)  on  l9th 
May,  and  there  is  nothing  to  indicate  that  in  the 
following  two  days  he  had  repented  of  that.  The 
giving  to  Charles  again  his  legacy  of  £1000  was 
quite  eonsistent  with  the  legaey  to  Uaxwell  of 
the  £2000  remaining  valid. 

Therefore  I  think  that  the  codicil  of  19th  May 
must  receive  effect  in  so  far  as  it  gives  te  Mr 
Maxwell  Wright  £2000. 
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LosD  YouNQ,  LoBD  BcTHBiiruBD  CiiABX,  and 
LoBD  liEB  oonooii'ed. 

The  Court  ans'^ered  the  question  in  the  affirma- 
tire. 

Counsel  for  the  First  and  Fourth  Parties — 
Wallace — Synj.  Agents — Traqnair,  Diokson,  & 
Maolaren,  W.S. 

Counsel  for  the  Second  Party— Sir  O.  Pearson 
—Guy.     Agent— David  Tnmbull,  W.S. 


Thursday,  January  3. 

OUTEB    HOUSE. 

[Lord  Wellwood. 
POLLOK,  PETITIONER. 

Entail — Mantum-hmtte—Jnturanet — Fire  Intur- 
anee — Obligation  to  Be-buHd. 

The  mansion-house  on  an  entailed  estate 
was  partly  destroyed  by  fire,  and  the  heir  in 
possession,  who  had  insured  it  against  the 
risk,  received  a  sum  of  money  in  respect  of 
the  damage  done.  He  died  without  having 
rebuilt.  The  next  heir  having  done  so, 
presented  a  petition  under  the  Entail  Acts 
of  1875  and  1882  for  anchority  to  charge  the 
entailed  estate  with  the  amount  expended. 
It  was  objected  on  behalf  of  subsequent 
heirs  that  the  sum  recovered  by  the  late 
heir,  in  so  far  as  it  exceeded  his  life  interest 
in  the  subjects  destroyed,  was  received  by 
him  as  trustee  for  the  subsequent  heirs,  and 
ought  to  be  recovered  by  the  petitioner  from 
his  executor,  and  applied  pro  ianlo  to  repay 
the  expense  of  rebuilding,  and  that  the 
amount  with  which  the  petitioner  was  en- 
titled to  charge  the  estate  was  the  amount 
expended  under  deduction  of  that  sum. 

Held  that  the  sum  received  by  the  late 

heir  was  his  own  absolute  property,  that  he 

was  not  bound  to  rebuild,   and    that   his 

executor  was  not  liable  to  the  next  heir  for 

any  part  of  the  sum  recovered  from  the 

insurance  company. 

On  17th  October  1888  Mrs  Jean  Johnstone  Fer- 

gnsson  PoUok  of   PoUok,  heiress  of    entail  in 

possession  of  the  entailed  lands  and  estate  of 

Over  Follok  and  others  in  the  county  of  Beuf  rew, 

presented  a  petition  to  the  Court  for  authority 

to  charge  said  estate  with  various  sums  which 

she  had  expended  in  improvements  thereon  and 

on  the  mansion-house,  offices,  and  policies.    The 

next  heirs,  who  were  all  in  minority,  were  called 

as   respondents,   and    cxirators    ad   litem   were 

appointed  to  them.     After  the  usual  preliminary 

procedure  the  cause  was  remitted  to  Mr  H.  B. 

Dewar,  S.S.C,  to  make  the  necessary  inquiries 

and  to  report. 

He  reported,  inter  alia,  as  follows,  viz. — "It 
is  explained  to  the  reporter  that  a  fire  took  place 
at  Follok  Castle  on  1st  August  1883,  and  that 
while  Sir  Hew  recovered  a  sum  of  £2800  from 
the  Caledonian  Insurance  Company  as  the  esti- 
mated amount  of  the  damage  done  by  the  fire, 
he  never  expended  any  part  of  that  sum  towards 
rebuilding  or  restoring  the  Castle,  but,  on  the 
contrary,  he  retained  the  money  and  applied  it  to 


his  own  purposes,  and  that  his  executor  main- 
tained, when  applied  to  by  the  petitioner  on  the 
subject  shortly  after  her  accession  to  the  estate, 
that  he  was  not  bound  to  account  for  any  part  of 
the  £2800  to  the  next  heirs  of  entail,  but  that  as 
Sir  Hew  had  paid  out  of  his  own  money  the 
premiums  on  the  fire  policy  he  was  entitled  to 
receive  and  to  retain  the  whole  amount. " 

The  reporter  expressed  an  opinion  "  that 
in  a  question  with  the  next  heirs  of  entail 
Sir  Hew  was  bound  to  apply  the  £2800  in 
reinstating  pro  tanio  the  mansion-house ;  or 
otherwise,  that  his  executor  may  be  bound  to 
pay  the  £2800  to  the  petitioner  under  deduction 
of  the  fire  premiums  paid  by  Sir  Hew  between  the 
commencement  of  the  fire  policy,  Slst  March  1869, 
and  the  date  of  the  fire,  but  without  interest. 
Sir  Hew  being  entitled  to  the  liferent  of  the 
£2800  as  the  turrogatum  for  what  was  burned 
between  that  date,  let  August  1882,  and  the  date 
of  his  death,  14th  December  1885.  If  the  peti- 
tioner were  to  get  the  £2800  from  Sir  Hew's 
executor  she  would  be  entitled,  in  the  reporter's 
bumble  opinion,  to  retain  the  same,  but  that  only 
in  respect  that  she  has  already,  out  of  her  own 
funds,  applied  more  than  an  equal  amount  to- 
wards reinstating  the  buildings,  but  that  in  that 
event  she  would  be  bound  to  give  credit  in  a 
question  with  the  next  heir  for  the  £2800  in  the 
account  of  expenditure  which  is  the  basis  of  the 
present  application. 

"The  grounds  upon  which  the  reporter  has 
humbly  come  to  this  conclusion  are,  that  while 
it  may  be  quite  true  that  an  heir  of  entail  in 
possession  is  under  no  legal  obligation  to  insure 
the  mansion-house  against  fire  he  is  undoubtedly 
entitled  to  do  so,  and  that  if  he  exercise  his 
option  by  effecting  an  insurance,  not  merely  for 
the  value  of  his  life  interest  in  the  building,  but 
for  the  whole  value  of  the  building  itself,  just  as 
if  he  had  been  a  fee-simple  proprietor,  the  true 
construction  of  his  act  in  doing  so  is,  that  he 
effected  the  insurance  in  the  interest  of  the  whole 
corporation  of  heirs  of  entail.  He  thereby  insured 
property  in  which  he  personally  had  only  a  partial 
interest,  and  in  so  far  as  the  insurance  was  to  an 
extent  beyond  the  value  of  bis  partial  interest  he 
insured  property  belonging  to  other  people, 
namely,  the  heirs  next  succeeding  to  him.  So 
far  as  they  themselves  and  their  rights  of  pro- 
perty in  the  mansion-house  were  concerned.  Sir 
Hew,  in  effecting  the  insurance  in  question,  in 
the  reporter's  opinion,  acted  in  a  fiduciary 
character  and  in  their  interests,  so  that  in  the 
fund  which  forms  the  turrogatum  for  the  en- 
tailed buildings  burned  down  there  is,  after  Sir 
Hew  is  repaid  therefrom,  the  premiums  above- 
mentioned,  and  after  he  enjoys  the  liferent  of 
the  money,  a  resulting  trust  for  the  next  heirs. 

"So  far  as  the  reporter  has  been  able  to 
ascertain,  the  facts  in  regard  to  the  fire  insur- 
ance in  question  are  as  follows — 1st.  The  policy 
was  effected  in  1869  by  the  late  Sir  Hew  Craw- 
furd  PoUok  with  the  Caledonian  Insurance  Com- 
pany over  the  mansion-house  of  PoUok  Castle, 
with  stables  and  other  offices  attached  thereto, 
and  over  numerous  farm-houses  forming  part  of 
the  entailed  estate,  for  £11,800  in  all,  but  as 
regards  the  mansion-house,  for  £3200.  The 
policy  is  in  Sir  Hew's  individual  name,  and  there 
is  nothing  in  it  to  indicate  that  the  estate  was 
entailed.     2nd.  That  Sir  Hew  recovered  as  the 
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amonnt  of  damage  done  by  the  fire  of  Ist 
Angxist  1882  not  the  whole  £8,206,  bnt  £2800 
thereof,  and  in  doing  so  he  received  the  fnll 
amount  of  the  yalne  of  the  damage  done  to  the 
mansion-house  by  the  fire.  Srd.  That  the  peti- 
tioner in  rebuilding  the  mansion-house  made 
use  of  old  walls  not  destroyed  by  the  fire,  which 
her  architect  considers  were  worth  from  £2000 
to  £2500,  from  which  it  would  appear  that  the 
house  had  been  insured  for  about  half  its  value. 
4th.  That  the  petitioner,  besides  being  the  heir 
of  entail  of  her  late  brother,  is  also  his  sole  next- 
of-kin,  and  that  as  such  she  participates  in  the 
succession  to  his  moveable  estate,  and  in  her 
character  of  next-of-kin  has  an  adverse  interest 
to  some  extent  to  the  corporation  of  heirs  of 
entail  in  regard  to  the  question  whether  this 
insurance  money  should  be  applied  towards  the 
rebailding  of  the  mansion-house. 

"The  petitioner  maintains  that  it  is  a  fixed 
principle  in  the  law  of  fire  insurance  that  if  an 
heir  of  entail  effects  a  fire  policy  in  his  own  name, 
and  pays  the  premiums  with  his  own  money,  he 
is  entitled  in  the  event  of  a  fire  to  receive  and 
apply  to  his  own  purposes  the  sum  insured,  and 
her  agents  refer  the  reporter  to  Baukine  on 
Landownership  (1st  ed.),  p.  5.58,  and  oases  there 
cited.  More  particularly,  they  refer  to  and  rely 
upon  Mr  Justice  Ctiitty's  judgment  in  Warwieker 
V.  BretnaU,  KK.,  23  Chan.  Div.  188. 

"  The  reporter,  however,  is  humbly  of  opinion 
that  since  that  judgment  of  Mr  Justice  Ohitty  in 
1882  the  law  of  insurance  has  matured,  and  that 
it  is  now  quite  settled  that  fire  insurance  is  a 
contract  of  indemnity,  and  no  more  ;  that  this  is 
a  'fundamental  principle  of  insurance,  and  if 
ever  a  proposition  is  brought  forward  which 
either  will  prevent  the  assured  from  obtaining  a 
full  indemnity,  or  which  will  give  the  assured 
more  than  a  full  indemnity,  that  proposition 
must  certainly  be  wrong.'  Those  are  the  words 
of  Lord  Justice  Brett,  quoted  and  approved  by 
the  Lord  President,  and  Lords  Shand,  Adam, 
Lee,  and  Einnear,  in  the  recent  case  of  The 
OUugow  PrtniderU  Invettment  Society  v.  The 
Wettmintter  Fire  Office,  July  16,  1887,  14  B. 
947— ffl/.  August  10,  1888,  15  R.  (H.  of  L.) 

"The  reporter  humbly  thinks  that  the  peti- 
tioner's contention  in  the  present  case  dearly 
involves  the  proposition  that  Sir  Hew  was  entitled 
to  'more  than  a  full  indemnity.'  He  was  only 
entitled  to  a  life  interest  in  the  house  damaged 
by  the  fire.  He  claimed  and  obtained  the  full 
money  value  of  what  was  so  destroyed, 

"  The  most  recent  works  on  fire  insurance  law, 
it  is  believed,  are  Bonyon  (Srd  ad.),  1885,  in 
which  he  treats  of  this  subject  at  pp.  250-256, 
and  Porter  on  Insurance  (2nd  ed.),  1887,  pp. 
267-269.  They  both  quote  Mr  Justice  Chitty's 
judgment  in  Warwieker  y.  BretnaU,  bat  the  mors 
recent  writer  of  the  two  (Porter)  thinks  that 
that  case  was  inconsistent  with  the  principles 
established  by  the  oMe  of  GasUMain  v.  Pretion, 
March  12,  1883,  L.R,  112  B.D.  386,  from  which 
the  above  quotation  from  Lord  Justice  Brett's 
opinion  is  taken 

"Beferenoe  may  also  be  made  to  Rook  v. 
Worth,  1752,  1  Vesey  (sen.)  (Lord  Ohancellor 
Hardwicke),  p.  459,  and  also  to  Parry  v.  AMey, 
1829,  3  Simon's  Bep.  (Vioe-Chancellor  Sir  Lance- 
lot Shadwell),  p.  97,  the  import  of  which  can  be 
gathered  from  the  following  quotation  from  the- 


Vice-Ohancellor's  judgment : — '  The  inclination  of 
my  opinion  is  that  the  proceeds  of  the  policy 
eannot  be  considered  as  part  of  tbe  testator's 
general  personal  estate,  but  that  they  are  affected 
with  a  trust  for  tbe  benefit  of  the  parties  interested 
in  the  real  estate.  And  prima  facie  that  is  so 
much  ground  for  holding  that  tbe  proceeds  of  the 
policy  are  a  substitution  for  the  property.'  He 
charged  that  the  order  might  be  made  according 
to  the  notice  of  motion,  which  was  that  the 
money  be  paid  into  Court.  See  also  GoUinridge 
V.  The  Royal  Exchange  Gompany,  1877,  3  <i.B.D. 
176  (per  Lord  Justices  Mellor  and  Lush)." 

The  petitioner  was  heard  before  the  Lord  Ordi- 
nary upon  her  objections  to  the  report. 

Argued  for  the  petitioner — She  was  entitled  to 
charge  the  whole  sum  expended  by  her  without 
making  any  deduction  on  account  of  the  sum 
recovered  by  the  late  heir  from  the  insurance 
company.  'The  late  heir  in  possession  was  not 
bound  to  insure,  neither  was  he  bound  to  rebuild 
if  he  had  insured.  The  policy  being  in  his  own 
name,  and  the  premiums  paid  out  of  his  own  funds, 
he  was  entitled  to  any  resulting  benefit.  It  was 
said  that  only  a  share  of  the  sum  recovered  re- 
presented Sir  Hew's  life  interest,  but  a  share  of 
that  sum  would  not  reinstate.  It  was  only  a  sum 
which  would  reinstate  the  whole  damage  dons 
which  represented  his  interest.  He  had  therefore 
not  got  more  than  he  was  entitled  to,  and  it  had 
not  been  shown  that  he  insured  for  more  than 
bis  interest.  Besides,  the  petitioner  only  shared 
in  the  late  Sir  Hew's  personal  estate,  which  had 
been  divided  long  ago.  The  cases  cited  by  the 
reporter  were  not  relevant  to  the  present  circum- 
stances— Bankiue  on  Landownership  (Ist  ed.), 
p.  653,  and  cases  there  cited;  Sandford  on 
Entails,  p.  281  ;  Seymour  r.  Vernon,  21  L.J., 
Oh.  433,  and  16  Jur.  189  ;  Warteicker  v.  BretnaU, 
L.B.,  23  O.D.  288;  Bunyon  on  Insurance  (Sid 
ed.),  p.  250-255. 

Argued  for  the  minor  respondents — The  late 
Sir  Hew  had  dearly  got  more  than  his  interest 
when  be  received  the  whole  sum  recovered  from 
the  insurance  company.  Part  of  that  belonged 
to  the  next  heirs,  and  Sir  Hew  should  either  have 
expended  it  in  reinstating,  or  consigned  it  and 
uplifted  the  interest  only — Oa$teUain  v.  Prett»n, 
March  12,  1883,  L.B.,  112  B.B.  386  ;  Porter  on 
Insuranoe,  p.  268,  and  the  cases  cited  in  Mz 
Dewar's  report. 

The  Junior  Lord  Ordinary  (Wku.wood)  on  Srd 
January  1889  pronounced  the  following  inter- 
locutor:—"Finds  that  the  sum  of  £2800,  r«- 
oovered  by  the  late  Sir  Hew  Orawfurd  Pollok  in 
respect  of  damage  done  by  fire  to  the  mansion- 
house,  does  not  fall  to  be  deducted  from  the  sum 
expended  by  the  petitioner  on  improvements  on 
the  entailed  estate,  and  to  that  effect  sustains 
tbe  objections  stated  by  tbe  petitioner  to  the  said 
report ;  quoad  ultra  approves  of  the  said  report." 

"Note.— In  1869  the  petitioner's  brother  and 
immediate  predecessor  Sir  Hew  Crawf  urd  PoUok 
effected  in  his  individual  name  and  kept  up  at 
his  own  expense  a  fire  insurance  with  the  Cale- 
donian Insurance  Company  over  tbe  mansioB- 
honse  and  offices  of  Pollok  Castle  and  other 
houses  on  the  estate,  the  amount  insured  on  the 
mansion-bouse  being  £3200.  In  1882  the  man- 
sion-house was  seriously  damaged  by  fire,  and  Sir 
Hew  received  payment  of  £2800,  which  rspre- 
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sented  the  fnll  amoant  of  the  damage  done  to  the 
mansioD-house.  He  did  not,  however,  apply  this 
money  in  repairing  the  manBion-honse,  but  re- 
tained it  and  applied  it  to  his  own  pnrposes, 
"The  manuon-honse  has  now  been  repaired  at 
the  eipeose  of  the  petitioner,  and  the  reporter, 
while  of  opinion  that  the  money  has  been  pro- 
perly expended,  indicates  a  doubt  whether  there 
sfaonld  not  be  deducted  from  the  sum  which  would 
otherwise  be  held  to  represent  the  improvement 
expenditure,  the  capital  sum  of  £2800  received 
by  Sir  Hew  FoUok.  The  ground  of  tbe  reporter's 
opinion  oi  doubt  seems  to  be  this— that  Sir  Hew 
most  be  held  to  have  insured  not  merely  for  his 
own  interest,  but  also  for  that  of  the  substitute 
heirs  of  entail,  and  that  quoad  the  capital  of  the 
nun  recovered,  he  must  be  held  to  have  received 
it  as  trustee  for  them. 

"The  question  must  therefore  be  considered 
just  as  if  the  petitioner  were  now  suing  the  exe- 
eotois  of  Sir  Hew  PoUok  for  payment  of  the 
£2800,  and  if  she  would  have  had  no  title  to  sue, 
and  could  not  have  recovered  from  them,  there  is 
no  other  reason  why  the  sum  in  question  should 
be  deducted. 

"I  am  of  opinion  that  tbe  reporter's  doubts  are 
not  well  founded.  In  the  first  place,  it  is  begging 
the  question  to  say  that  Sir  Hew  Bollok  in- 
sored  for  more  than  his  own  interest  His  inter- 
est was  to  have  the  mansion-house  entire  and 
habitable,  and  he  was  entitled  to  insure  for  and 
reeeive  the  full  sum  necessary  to  make  it  so.  No 
doobt  the  insurance  company  if  they  chose  could 
have  elected  to  reinstate,  in  which  case  the  suc- 
ceeding heirs  of  entail  would  have  got  the  benefit 
of  the  insurance.  But  if  they  did  not  choose  to 
do  ao  they  could  not  refuse  to  pay  the  money 
representing  the  full  amoant  of  the  damage  ;  and 
once  paid  they  could  not  have  insisted  on  Sir  Hew 
applying  it  in  rebuilding  the  mansion-house. 

"  But  further.  Sir  Hew  was  under  no  obligation 
to  rebuild  in  a  question  with  the  substitute  heirs 
of  entail.  Except  in  so  far  as  expressly  fettered 
by  the  deed  of  entail,  an  heir  of  entail  is  in  all  re- 
spects fiar  of  the  estate.  He  is  not  a  trustee  for 
the  subsequent  heirs  of  entail,  and  he  does  not 
come  under  any  implied  obligations  to  them  in 
respect  of  his  acts.  He  is  not  bound  to  keep  the 
mansion-house  in  repair ;  he  is  not  bound  to  re- 
build it  if  it  is  burned  down.  Nay,  he  may  even 
poll  the  mansion-house  down  himself,  if  he  does 
80  with  the  Ixmajida  intention  of  rebuilding  it, 
and  if  he  dies  before  doing  so  no  claim  will  lie 
against  his  personal  representatives — Earl  of 
Breadalbane  v.  Jamieton,  4  B.  667.  I  think  it 
neoesiarily  follows  that  if  he  chooses  to  insure  it 
at  his  own  expanse  no  claim  will  lie  against  him 
•r  against  his  pergonal  representatives  in  respect 
of  an  implied  obligation  to  apply  the  money  re- 
covered in  rebtiildiag.  On  this  matter  I  need 
only  refer  to  the  instmotive  opinion  of  Lord 
Shand  in  the  case  jost  qaoted^4  B.  681-684— 
and  I  think  it  is  nnneeessary  to  discusB  more  fully 
soma  of  the  subtle  questions  raised  by  the  re- 
porteri"     • 

Counsel  for  the  Petitioner — Ure  —  Graham 
Campbell.  Agents— E.  A.  &  F.  Hunter  t  Com- 
pany, W.S. 

Counsel  for  the  Bespondents— W.  OampbelL 
Agent— John  QaUetly,  S.S.O. 


Thurtday,  January  3. 

OUTER    HOUSE. 

[Lord  Wellwood. 
DUNBAR  V.  PRESBTTEUY    OF    ABBRNETHT 

AND  OTHERS. 
Ohureh— Church  Patronage  Act  1874  (37  and  88 
Viet.  cap.  82),  see.  7,  tub-iec.  1 — Appointment 
of  Minitter — Right  of  Congregation  where  Detay 
eauted  bg  Pretbytery. 

The  Church  Patronage  (Scotland)  Act  1874 
provides  by  section  7  (1) — "If  on  occasion 
of  a  vacancy  in  any  parish  no  appointment 
of  a  minister  shall  be  made  by  the  congrega- 
tion within  the  space  of  six  months  after  the 
vacancy  has  occurred,  the  right  of  appoint- 
ment shall  accrue  and  belong  for  that  time 
to  the  presbytery  of  the  bounds  where  such 
parish  is,  who  may  proceed  to  appoint  a 
minister  to  the  said  parish  tanquam  jure 
devoluio," 

A  congregation  were,  through  the  action 
of  the  presbytery  and  of  the  moderator 
appointed  by  them,  deprived  of  a  portion  of 
the  six  months  allowed  them  for  the  election 
of  a  minister.  They  elected  a  minister,  not 
within  six  months  if  the  period  within  which 
tbey  were  prevented  from  electing  were 
computed  as  part  thereof,  but  within  six 
months  if  it  was  not  so  computed. 

Held  that  the  currency  of  the  six  months 
was  interrupted  during  the  period  in  which 
election  had  been  prevented  by  the  presby- 
tery, and  that  the  election  Was  valid. 
Church — Church  Patronage  Act  1874  (37  and  38 
Viet.  cap.  82),  «ec.  3— Appointment  of  Minister 
— Juritdiction  of  Court  of  Setsion. 

The  Church  Patronage  (Scotland)  Act  1874 
provides  by  section  3  that  tbe  courts  of  the 
church  are  to  have  "  right  to  decide  finally 
and  conclusively  upon  the  appointment, 
admission,  and  settlement  in  any  church  and 
parish  of  any  person  as  minister  thereof." 

Held  that  the  Court  of  Session  had  juris- 
diction to  decide,  in  a  question  relating  to 
the  validity  of  an  appointment,  whether  the 
right    of    appointment   to   the  parish  had 
devolved  upon  a  presbytery  under  sec.  7  (1) 
of  the  Act. 
This  was  a  process  of  suspension  and  interdict  at 
the  instance  of  William  Dunbar,  farmer,  Byna- 
tallooh,  and  others,  communicants  and  adherents 
of  the  congregation  of  the  church  and  parish  of 
Oromdale,  against  tbe  reverend  the  Presbytery 
of  Abernethy,  and  also  against  the  Bev.   John 
M 'Cowan,  minister  of  the   parish  of  Duncans- 
burgh,  in  which  the  complainers  sought  to  inter- 
dict the  Presbytery  of  Abernethy  (rom  acting 
or  following  out  an  alleged  eleetion  and  appoint- 
ment of  the  Bev.  John  M'Cowan  as  minister  of 
the  parish  of  Cromdale,  and  to  interdict  the  Bev. 
John  M'Cowan  from  presenting  himself  to  the 
Presbytery  to  be  inducted. 

The  complainers  pleaded — "  (1)  The  congre- 
gation of  Cromdale  not  having  made  an  election 
and  appointment  of  a  minister  to  that  church  and 
parish  within  six  months  after  the  date  of  the 
vacancy,  the  right  of  appointment  accrued  and  be- 
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longed,  on  the  expiry  of  the  said  period,  to  the  pres- 
byter; of  the  bonnds  ianquamjuredewluto,  and  the 
prayer  of  the  note  should  be  granted  as  craved, 
with  expenaee. 

The  respondent  the  Bev.  Mr  M'Cowan  pleaded 
— "  (2)  The  congregation  having,  by  reason  of  the 
action  of  the  Presbytery  and  of  the  moderator 
appointed  by  them,  been  deprived  of  a  portion 
of  the  six  months  from  the  date  of  the  vacancy 
allowed  to  them  for  the  election  of  a  miuinter, 
the  carrency  of  the  six  months  was  interrupted, 
and  the  right  of  the  appointment  did  not  devolve 
to  the  Presbytery.  (3)  The  congregation  having 
duly  elected  Mr  M'Cowan  within  six  mouths 
after  the  date  of  the  vacancy,  if  the  period  daring 
which  they  were  prevented  from  electing  by  the 
action  of  the  Presbytery  and  their  moderator  is 
deducted,  the  said  election  is  valid  and  effectaal." 

The  facts  of  the  case  are  fully  narrated  in  the 
Lord  Ordinary's  opinion,  infra. 

On  the  3rd  January  1889  the  Lord  Ordinary 
(WBiiiiWOOD)  pronounced  the  following  inter- 
locator  and  opinion  : — ' '  Sustains  tUe  second  and 
third  pleas-in-law  stated  for  the  respondent  the 
Bev.  John  M'Cowan,  and  in  respect  thereof, 
repels  the  reasons  of  suspension,  and  refuses  the 
interdict  craved :  Finds  the  respondent  the  Bev. 
John  M'Cowan  entitled  to  expenses 

"  Opinion. — Tbe  church  and  parish  of  Crom- 
dale  were  duly  declared  vacant  on  the  resignation 
of  the  Bev.  Duncan  M'lunes  as  from  l.'ith  Octo- 
berlSSti.  The  respondent  the  Bev.  John  M'Cowan 
was  elected  to  be  minister  by  the  congregation 
on  10th  May  1888,  upwards  of  eighteen  mouths 
after  the  date  of  the  vacancy.  The  question 
raised  in  this  process  is,  whether  Mr  M'Cowan 
can  be  held  to  have  been  legally  elected  having 
regard  to  the  provisions  of  the  Church  Patronage 
(Scotland)  Act  1871,  which  provides,  inter  alia, 
sec.  7  (1) — 'If  on  occasion  of  a  vacancy  in  any 
parish  no  appointment  of  a  minister  shall  be 
made  by  the  congregation  within  the  space  of 
six  months  after  the  vacancy  has  occurred,  the 
right  of  appointment  shall  accrue  and  belong  for 
that  time  to  the  presbytery  of  the  bounds  where 
such  parish  is,  who  may  proceed  to  appoint  a 
minister  to  the  said  parish  tanquam  jure  dnolutof 

"  Before  considering  the  various  questions  of 
law  which  were  argued  to  me  it  will  be  convenient 
to  state  the  precise  course  of  procedure  which 
was  followed.  No  proof  was  asked,  and  I  under- 
stand that  all  the  parties  desire  a  judgment  on 
the  whole  case  as  disclosed  on  the  record,  read  in 
connection  with  the  various  minntes  and  deliver- 
ances referred  to,  copies  of  which  are  lodged  in 
process,  and  admitted  to  be  correct. 

"  Shortly  after  the  church  and  parish  of  Crom- 
dale  were  declared  vacant  the  Bev.  Mr  Forsyth 
was  appointed  by  the  Presbytery  of  Abernethy 
to  be  moderator  of  the  Idrk-session  in  terms  of  the 
first  regolation  of  the  regulations  framed  by  the 
0«Deral  Assembly  (1883;  ander  the  power  oon- 
ferred  by  the  Act.  A  congregational  oommittee 
was  thereafter  appointed,  but  there  seems  to  have 
been  a  great  division  of  opinion,  and  the  29tb  of 
March  1887  arrived  without  any  decision  having 
been  come  to.  On  that  day  a  deputation  from 
the  oommittee  waited  upon  the  Presbytery  of 
Abernethy,  and  craved  extension  of  time  for  the 
election  of  a  minister.  This  application,  how- 
ever, was  opposed  by  a  minority  of  the  committee. 
After  hearing  parties  the  Presbytery  decided  that 


the  extension  of  three  months  craved  in  the  peti- 
tion be  granted. 

"On  12th  April  1887  the  Bev.  Mr  Forsyth, 
the  moderator,  appeared  at  a  meeting  of  the 
Presbytery,  and  asked  for  instmctions,  pointing 
oat  that  only  three  dajrs  remained  before  the 
date  (loth  April)  when  the  six  months  would 
expire,  and  the  jui  devolutum  take  effect.  The 
Presbytery  adjourned  consideration  of  the  matter 
till  15th  April — that  is,  the  day  on  which  the  six 
months  actually  expired — when  they  gave  Mr 
Forsyth  the  following  instructions — 'They  oon- 
tinae  Mr  Forsyth's  appointment  as  moderator  of 
the  kirk  session  of  Oromdale,  and  they  direct 
their  clerk  to  furnish  him  with  an  extract  of 
their  minute  of  29th  March  last  containing  their 
resolution  granting  an  extension  of  three  months 
to  the  congregation  of  Cromdalo  for  the  election 
of  a  minister.  Further,  they  authorise  Mr 
Forsyth  to  preside  at  such  congregational  meet- 
ings at  Oromdale,  called  after  due  notice,  for  the 
election  of  a  minister,  and  instruct  him  to  bring 
up  a  certified  minute  of  the  meeting  at  which  the 
election  takes  place. ' 

"  On  14th  June  1887  a  meeting  of  the  congre- 
gation of  Oromdale  parish  was  held,  presided 
over  by  Mr  Forsyth.  It  appears  from  the  minnta 
that  the  moderator  made  the  following  statement 
to  the  congregation — '  The  moderator  stated  that 
the  six  months  granted  to  the  congregation  for 
the  election  and  appointment  of  a  minister  had 
expired  on  the  I5th  April,  and  that  the  right  of 
appointment  had  devolved  upon  the  Presbytery, 
but  that  the  Presbytery  had  been  pleased,  on 
application  being  made  to  them,  to  grant  to  the 
congregation  a  further  period  of  three  months 
from  the  said  date  to  enable  them  to  take  steps 
for  the  election  of  a  minister.  The  moderator 
further  stated  that  the  Presbytery  had  continued 
him  as  moderator,  and  had  given  him  authority 
to  call  and  to  preside  at  all  meetings  of  the 
congregation  that  might  be  held,  and  also  that 
they  would  accept  a  certified  extract  of  the 
minntes  of  the  meeting  of  the  congregation  at 
which  an  election  of  a  minister  might  be  made 
as  sufficient  evidence  of  the  mind  of  the  congre- 
gation in  the  matter.' 

"The  congregation  then  proceeded  to  vote 
upon  three  names  proposed,  with  the  result  that 
the  Bev.  Mr  M'Cowan  had  a  distinct  majority  of 
the  total  votes.  The  moderator  then  pat  the 
question,  'Shall  the  Bev.  John  M'Cowan  be 
elected,  yes  or  no?';  bat  in  the  end,  'after 
deliberation  and  conference  of  parties,  the  moven 
and  seconders  of  the  several  motions  asked  leave 
to  withdraw  their  motions,  which  was  allowed, 
and  it  was  then  nnanimously  agreed  to  refer  the 
matter  as  it  now  stands  to  the  Presbytery  for 
settlement,  and  the  moderator  was  reqnest«d  to 
lay  this  minute  before  the  Prwbjrtery  at  thtit 
first  meeting.' 

"  This  resolution  was  sabmitted  to  the  Piaaby- 
tery  on  Zlst  June  1887,  when  the  Presbytery 
instructed  Mr  Forsyth  to  call  another  meeting  of 
the  congregation  and  to  take  a  vote,  *  Shall  the 
Bev.  Mr  M'Cowan  of  Dunoansburgh  be  now 
recommended  to  the  Presbytery  for  appointment, 
yes  or  no  ? ' 

"Accordingly  on  6th  July  1887  a  eongrega- 
tional  meeting  was  held,  at  which  112  communi- 
cants and  7  adherents  voted  for  recommending 
Mr  U'Oowan,  and  91  oommanicants  and  3  ad- 
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herenta  Toted  against  doing  so.  This  Tote  was 
reported  to  the  Presbytery  on  12th  July  1887, 
when  they  refused  to  sustain  the  appointment ; 
and  further  found  that  the  six  months  allowed  to 
the  oongregation  had  expired,  and  that  it  fell  to 
the  Presbytery  to  exercise  the  right  of  presenta- 
tion tanqtiam  jure  devoluto.  The  reason  assigned 
by  the  Presbytery  was  that  an  extension  of  time 
was  granted  to  the  congregation,  solely  in  the 
hopes  that  a  harmonious  settlement  might  be 
secured.  As  this  had  not  been  attained  they 
resolved  to  exercise  their  jut  dewlutum. 

"This  resolution  was  brought  by  petition  and 
appeal  before' the  Synod  of  Moray  on  27th  Sep- 
tember 1887,  who  pronounced  the  following 
deliTeranoe : — 'Dismiss  the  appeals  and  petition, 
and  inasmuch  as  the  Presbytery  granted  an  ex- 
tension of  time  to  the  Cromdale  congregation 
before  the  right  of  election  and  appointment 
tanquamjuredeeoluto  bad  accrued  to  them,  the 
Synod  instruct  the  Presbytery  to  cause  the  con- 
gregation to  resume  their  privilege  and  statutory 
power  as  they  were  vested  in  them  as  at  29th 
March,  and  subsisting  for  nineteen  days  from 
that  time,  and  in  those  days,  and  thereafter,  to 
proceed  according  to  the  laws  of  the  church — the 
said  nineteen  days  to  date  from  the  intimation  of 
this  finding  in  the  church  of  Cromdale.' 

"In  pursuance  of  this  deliverance  the  congre- 
gational committee  met  on  25th  October  1887, 
when  a  report  was  drawn  up  recommending  the 
Bev.  Mr  Sinton  to  the  congregation,  and  making 
no  mention  of  any  other  names  as  having  been 
proposed  and  voted  on.  A  meeting  of  the  con- 
gregation was  held  on  8th  December  1887  to 
reeeive  this  report,  at  which  the  moderator  was 
asked  to  read  also  the  report  of  the  minority  of 
the  committee,  which  was  said  to  contain  the 
name  of  the  respondent  the  Bev.  Mr  M 'Cowan  as 
having  been '  proposed  and  seconded,  and  voted 
on  in  committee.  The  moderator,  however,  re- 
fused the  motion,  and  in  the  end  the  Kev.  Mr 
Sinton 's  name  alone  was  put  to  the  meeting,  when 
98  voted  Yes,  and  117  voted  No.  The  moderator 
declared  accordingly  that  there  was  no  election, 
and  a  protest  was  handed  in  against  the  modera- 
tor's ruling  a^  to  reading  the  report  of  the 
minority  of  the  committee,  and  an  appeal  was 
taken. 

"  In  the  end  the  matter  came  again  before  the 
Synod  of  Moray  on  24th  April  1888,  when  they 
pronounced  the  following  deliverance: — 'That 
the  Synod  sustain  the  protest  and  appeal  to  the 
extent  of  finding  that  the  report  given  in  by  the 
convener  of  the  congregational  committee  of  the 
parish  of  Cromdale  to  the  moderator  was  not  a 
report  in  conformity  with  the  regulations  of  the 
General  Assembly,  in  respect  that  it  did  not 
contain  the  name  of  the  Bev.  Mr  M'Oowan, 
which  had  been  proposed,  seconded,  and  voted 
on  in  the  committee,  although  this  was  demanded 
by  a  member  of  the  committee.  That  in  oonse- 
quence  of  these  irregularities  of  the  committee 
the  oongregation  were  unjustly  deprived  of  their 
rights  of  electing  a  minister,  and  that  therefore 
the  oongregation  have  still  seventeen  days  in 
which  to  exercise  that  right.  The  Synod  directed 
that  the  report  of  the  committee  be  corrected  by 
the  moderator  of  the  kirk-session  by  the  report 
given  in  by  the  minority  of  the  congregational 
committee  being  added  to  that  given  in  by  the 
convener  of  that  committee,  and  that  the  report 


so  corrected  and  completed  be  read  to  the  congre- 
gation, and  a  meeting  to  elect  a  minister  inti- 
mated on  Sunday  first,  and  that  they  instruct  the 
Presbytery , of  Abernetby  to  meet  to-morrow  and 
adopt  measures  which  will  ensure  that  this  finding 
shall  be  faithfully  carried  out,  and  that  the  whole 
case  may,  if  appealed,  be  ripe  for  decision  at  the 
General  Assembly  when  they  meet  next  month.' 

"  The  end  of  the  whole  matter  was  that  on  10th 
May  1888  the  Rev.  Mr  M'Cewan  was  elected  to  be 
minister  by  the  congregation,  and  a  call  to  him 
was  signed,  and  on  26th  June  1888  the  appoint- 
ment was  finally  sustained  by  the  Presbytery. 

"This  record  of  the  proceedings  discloses  a 
series  of  mistakes  which  it  is  to  be  hoped  does 
not  often  occur  in  the  working  of  the  Patronage 
Act.  It  cannot  be  said  that  the  congregation  and 
their  committee  were  free  from  blame.  Not  to 
mention  mistakes  made  at  later  stages,  there  is 
little  excuse  for  their  wasting  upwards  of  five 
months  between  the  date  of  the  vacancy  and  the 
29th  March  1887  in  useless  disputes.  But  the 
peculiarity  of  the  case  is  that  the  cardinal  error 
of  allowing  the  six  months  to  expire  was  mainly 
due  to  the  action  of  the  Presbytery,  who  not 
only  were  in  a  manner  entrusted,  through  the 
moderator  appointed  by  them  with  the  super- 
vision of  the  congregation's  proceedings,  bnt 
were  themselves  the  body  on  whom  the  right  of 
election  would  devolve  failing  an  appointment  by 
the  congregation. 

"Now,  on  29th  Maitih  1887,  when  there  was 
still  time  for  the  oongregation  to  elect  a  minister, 
tbe  Preebytery,  disregarding  the  remonstrances 
of  the  minority  of  the  congregational  committee, 
granted  an  extension  of  three  months.  If  by  this 
they  intended  and  professed  to  grant  an  exten- 
sion of  tbe  statutory  period,  they  undoubtedly 
acted  vltra  wre*.  The  only  other  oonstrnction 
which  their  deliverance  will  bear  is,  that  they 
thereby  consented  practically  to  waive  their  right 
to  exercise  the^u«  devolutum  for  a  period  of  three 
months,  and  agreed  to  accept  and  give  effect  to 
any  nomination  made  by  the  congregation  during 
the  extended  period  as  if  it  had  been  made 
within  the  statutory  six  months.  By  so  doing 
they  paralysed  the  action  of  the  congregation, 
and  led  them  to  believe  that  there  was  no  necessity 
for  proceeding  to  election  within  the  six  mouths. 
Even  when  the  moderator  Mr  Forsyth  very 
properly  asked  tbe  Presbytery  for  instructions 
immediately  before  the  expiry  of  the  six  months, 
they  directed  him  to  proceed  with  the  election 
exactly  in  the  same  way  as  if  it  were  to  take  place 
in  terms  of  the  statute  within  the  six  months. 
In  their  deliverance  they  call  it  an  election. 

"Accordingly,  at  the  congregational  meeting 
held  on  the  14th  of  Jane,  tbe  prooeedings  up  to 
a  certain  point  were  precisely  those  which  would 
have  taken  place  at  a  statutory  election ;  and  the 
question  put  by  the  moderator,  after  the  vote  had 
been  taken,  was — 'Shall  the  Bev.  John  M'Cowan 
be  now  elected,  Yes  or  No  ? 

"It  seems  to  have  occurred  to  the  oongregation 
at  this  point  that  the  prooeedings  were  not  quite 
in  shape,  as  there  could  not,  strictly  speaking,  be 
an  ■  election '  at  that  stage,  I  take  it  that  when 
they  agreed  to  '  refer  the  matter  as  it  now  stands 
to  the  Presbytery  for  settlement,'  they  in  sub- 
stance simply  meant  that  instead  of  their  profess- 
ing to  elect  Mr  M'Cowan,  tbe  state  of  the  vote 
should  be  reported  to  tbe  Presbytery,  that  the 
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latter  should  fulfil  their  implied  undertaking, 
and  accept  him  as  being  the  candidate  who  had 
the  higheat  number  of  votes. 

' '  I  think  that  in  refusing  to  accept  Mr 
M 'Cowan  when  subsequently  by  their  own  direc- 
tions expressly  recommended  to  them  by  the 
congregation  the  Presbytery  clearly  acted  in 
breach  of  the  undertaking  impliedly  inyolred  in 
their  deliverance  of  29th  March  1887. 

"I  am  therefore  of  opinion  that  the  congrega- 
tion having  been  thus  mislead  by  the  Presbytery, 
and  deprived  of  the  opportunity  of  electing  a 
minister  within  the  six  months  fixed  by  the 
statute,  were  entitled — unless  there  is  anything 
in  the  statute  to  prevent  it  (which  I  will  consider 
presently)— to  be  reponed  against  their  failure  to 
elect  in  time. 

"The  case  of  The  Pretbytery  of  Inwrtut*  v. 
Frater,  i-  S.  384,  decided  uuder  the  former 
law,  is  in  point.  The  judgment  proceeded  on 
the  ground  that  the  Presbytery  had  acted  in  such 
a  manner  as  to  induce  the  Ofiloers  of  State  to 
believe  that  the  presentation  made  by  the  patron 
was  valid,  and  that  right  of  presentation  had  not 
developed  on  the  Crown  ;  and  that  consequently 
the  Presbytery  could  not  avail  itself  of  the  delay 
thus  arising.  I  do  not  think  that  the  opinions 
of  some  of  the  Judges  in  the  case  of  Duff  v.  The 
Officer*  of  Slate,  2  Maoph.  478,  to  which  I  was 
referred,  when  examined,  really  throw  doubt 
upon  the  suiBcienoy  of  this  ground  of  judgment; 
because,  while  opinions  were  there  expressed  to 
the  effect  that  a  presbytery  cannot  decline  to 
exercise  the  jut  devolutum  when  it  has  once 
passed  to  them,  it  was  not  said  that  they  would 
be  entitied  to  exercise  the  right  if  by  their  act- 
ings they  had  misled  the  patron  or  other  party 
having  the  right  of  presentation,  and  thus  them- 
selves caused  the  delay.     Lord  Deas  says,  p.  480 

'The  case  of  Inverneu  was  not  in  point  at  all. 

The  substance  of  the  decision  in  that  case  is 
just  this,  that  the  Presbytery  having  been  the  cause 
of  the  delay,  were  not  entitled  to  take  advantage  of 
their  own  delay  by  taking  the  right  into  their 
own  hands.'  The  actings  of  the  Presbytery  of 
Abemethy,  which  in  my  opinion  constitute  a 
bar  in  the  present  case,  are  stronger  than  those 
of  the  Presbytery  in  the  case  of  Frater. 

"But  then  it  is  said  by  the  complainers  that 
by  the  7th  section  of  the  Act  of  1874  the  time 
within  which  an  appointment  must  be  made  by 
the  congregation  is  so  strictly  limited  that  no 
interruption,  however  caused,  can  be  regarded  as 
an  excuse  for  delay,  and  that  on  the  expiry  of 
sis  months  devolution  must  take  place.  It  was 
argued  that  the  right  of  election  conferred  on  the 
congregation,  not  being  a  right  of  patronage,  it 
was  not  intended  that  the  indulgence  previously 
shown  to  patrons  in  respect  of  their  patrimonial 
interests  should  be  extended  to  congregations. 
In  support  of  this  view,  it  was  pointed  out  tluit 
the  words  'neglect  or  refuse,'  which  occur  in  the 
3rd  section  of  the  repealed  Act  10  Anne  c.  12, 
are  not  repeated  in  section  7  (1)  of  the  Act  of 
1874. 

"An  examination  of  the  various  statutes 
shows,  I  think,  that  it  would  not  be  safe  to 
attach  much  importance  to  the  insertion  or 
omission  of  these  words.  For  instance,  in  the 
Act  1857,  onp.  7,  the  patron  is  simply  bound  to 
present  within  six  months  of  the  decease  of  the 
incumbent  coming  to  bis  knowledge.     In  the   i 


Act  1592,  cap.  117,  the  words  are  *gif  he  failzie  to 
do  the  same,  the  said  patrone  shall  tine  the  right 
of  presentation  for  that  time  allenarly. '  In  the  Act 
1690,  cap.  23,  no  such  words  as  '  neglect  or  refuse' 
or  '  fail'  occur.  The  words  '  neglect  or  refuse'  do 
occur  in  the  3rd  section  of  the  Act  of  Queen 
Anne,  but  in  the  6th  section,  by  which  the  right 
of  presentation  passes  to  the  Crown  on  the  refusal 
or  neglect  of  the  patron  to  take  the  oaths,  the 
provision  is  simply  that  the  Crown  '  may  present 
a  qualified  person  to  such  church  or  benefice 
at  any  time  within  the  space  of  six  months  after 
such  neglect  or  refusal.'  It  is  to  be  noted  that 
the  decision  in  the  case  of  FVaser  turned  upon 
^he  6th  section  of  the  Act  of  Queen  Anne,  and  not 
upon  the  3rd. 

"  I  am  therefore  not  prepared  to,  hold,  on  the 
wording  of  section  7  (1)  of  the  Act  of  1874,  that 
a  congregation  is  not  entitled  to  put  forward  the 
plea  which  was  sustained  in  the  case  of  Frater.  . 

"I  have  hitherto  assumed  that  the  Court  has 
jurisdiction  to  entertain  the  question  raised  in 
this  process.  It  was  not  disputed  by  the  respon- 
dents— and  they  could  not  successfully  have  done 
so  looking  to  the  oases  of  Stuart  v.  Pretbytery  of 
Pauley,  6  B.  178,  and  Gauie  v.  Genial  AuemUy 
of  the  Church  of  Scotland,  6  K.  221— that  the 
Court  has  jurisdiction  to  decide  as  to  the  con- 
struction and  effect  of  the  statute.  But  it  was 
maintained  that  in  respect  of  the  powers  con- 
ferred upon  them  by  the  3rd  section  of  the  Act 
of  1874,  the  church  courts  had  power  to  decide 
finally  and  conclusively  upon  all  questions  of  fact 
and  law,  or  mixed  fact  and  law,  concerning  the 
appointment,  admission,  and  settlement  of  • 
minister,  and  that  this  right  included  the  right 
to  decide  finally  as  to  what  does  or  does  not 
constitute  a  legal  intermption  of  the  sis  months 
allowed  for  election  to  the  congregation.  While 
I  feel  that  there  may  be  some  difficulty  in  deciding 
the  precise  limits  of  the  power  thus  conferred,  I 
am  unable  to  accept  the  proposition  thus  broadly 
stated  by  the  respondents.  I  think  that  while 
the  Church  Courts  are  intended  to  be  final  as  to 
all  matters  properly  connected  with  the  mode  of 
election,  this  Court  must  have  jurisdiction  to 
decide  as  to  the  right  of  election."  For  instance, 
in  the  present  case  the  Synod  decided  on  24th 
April  1888  that  the  moderator  Mr  Forsyth  acted 
irregularly  in  refusing  to  allow  the  report  of  the 
minority  of  the  congregational  committee  to  be 
read  at  the  meeting  of  the  congregation  on  8th 
November  1687,  and  added  to  the  report  of  the 
majority.  Kow,  I  am  disposed  to  think  that  the 
decision  of  the  Church  Courts  on  this  matter, 
which  was  one  connected  with  procedure  and  the 
mode  of  election,  may  properly  be  held  to  b« 
conclusive,  in  so  far  as  it  decides  that  the 
moderator  acted  irregularly,  and  that  the  com- 
mittee's report  should  have  been  corrected.  On 
the  other  hand,  I  think  that  it  is  for  this  Court 
to  decide  what  is  the  effect  of  the  moderator 
having  thus  failed  to  do  his  duty.  It  was  urged 
by  the  complainers,  and  there  was  some  force  in 
their  argument,  that  the  Presbytery  should  not 
be  prejudiced  by  the  actings  of  the  moderator, 
who  though  nominated  by  them  was  acting 
simply  as  president  of  the  kirk-session.  But  on 
consideration,  I  think  it  would  be  unfair  to 
deprive  the  congregation  of  their  right  of  eleetion 
in  consequence  of  the  erroneous  mlings  of  a 
moderator  seleoted  by  the  Presbytery  from  their 
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own  number,  and  whose  ralings  and  inatractions 
the  congregation  were  bonnd  to  accept  and  obey. 
"  On  the  whole  matter,  though  not  without 
soma  donbt,  I  have  coma  to  the  conclusion  that 
the  right  of  appointment  did  not  devolve  on  the 
Presbyter;,  and  that  the  respondent  Mr  M'Cowan 
was  validlj  elected  on  10th  May  1888. 

Oonnsel  for  the  ComplainerB — Kennedy.  Agents 
* — Gordon,  Pringle,  Dallas,  and  Company,  W.S. 

Counsel  for  the  Rev.  Mr  M'Cowan— D.-P- 
Mackintosh,  Q.O. — Low.  Agents— Macrae,  Plett> 
&  Itennie,  W.S. 

Counsel  for  the  Presbytery  of  Aberpethy— 
Dickson.  Agents — Menzies,  Coventry  &,  Black, 
W.S. 


Friday,  February  15. 

OUTEK    HOUSE. 

[Lord  Wellwood. 

LOGAN,.PETITIONEB. 

Proeeu — Eepentu — Lands  Ciauses  Coniolidation 

(^Scotland)  Act  1845  (8   Viet.  cap.  19),  >ee.  79 

— EntaU  —  Petition  for   Invetiment  of  Sum 

Awarded  to  Heir  of  Entail. 

The  Lands  Clauses  Consolidation  (Scot- 
land) Act  1845  provides  by  section  79  that 
where  money  has  been  deposited  in  bank 
nnder  the  Act  "it  shall  be  lawful  for  the 
Court  of  Session  to  order  the  expenses  of 
the  following  matters  ...  to  be  paid  by 
the  promoters  of  the  nndertaking ;  (that 
is  to  say)  .  .  .  the  expense  of  the  invest- 
ment of  such  monies  in  Government  or  real 
securities,  .  .  .  and  also  the  expense  of 
obtaining  the  proper  orders  for  any  of  the 
purposes  aforesaid." 

A  sum  of  money  awarded  to  an  heiress  of 
entail  in  possession,  nnder  the  Lands  Clauses 
Consolidation  (Scotland)  Act  1845,  for  land 
taken  by  a  railway  company,  and  deposited 
in  bank  under  the  Act,  was,  under  the  autho- 
rity of  the  Court,  in  part  applied  in  payment 
of  permanent  improvements,  and  the  balance 
.invested  on  heritable  security.  The  railway 
company  paid  the  expenses  of  the  applica- 
tion. Some  years  thereafter  the  heiress  of 
entail  obtained  authority  from  the  Court  to 
uplift  part  of  the  money  so  invested  and 
apply  it  in  payment  of  further  improvement 
expenditure.  The  expense  of  this  applica- 
tion was  also  paid  by  the  railway  company. 
Subsequently  the  debtor  in  the  bond  paid 
up  the  amount  remaining  so  invested,  and 
the  then  heir  of  entail  in  possession  having 
expended  a  like  sum  in  improvement  expendi- 
ture presented  a  petition  to  have  the  money 
applied  in  repayment  thereof,  and  prayed 
that  the  railway  company  should  be  found 
liable  in  the  expense  of  the  application. 
The  date  of  this  application  was  more  than 
nineteen  years  after  the  date  of  the  award. 

Held  that  the  railway  company  were  not 
liable. 
This  was  a  petition  by  Bobert  John  Logan  of 
Loganlee  and  Kewmains,  residing  at  KTewmains 
Lodge,  Carawath,  with  consent  of  his  curator. 


The  petition  set  forth,  inter  alia — "  In  pur- 
suance of  the  provisions  contained  in  the  Cale- 
donian Bailway  (Gleland  and  Midcalder  Railway 
and  Branches)  Act  1865,  certain  portions  of 
the  said  entailed  estate  of  Loganlee  were  taken 
by  the  Caledonian  Railway  Company  for  the 
formation  of  the  Cleland  and  Midcalder  line 
of  railway  and  branches.  For  the  ground  so 
taken  and  the  damage  thereby  occasioned  to  the 
remainder  of  the  said  entailed  estate  the  sum  of 
£1654,  5s.  was  awarded  to  Miss  Eliza  Helen 
Logan,  then  heiress  of  entail  in  possession  of  the 
said  entailed  lands  and  estates,  by  arbiters  ap- 
pointed in  terms  of  the  Lauds  Clauses  Consolida- 
tion (Scotland)  Act  1845,  conform  to  decree- 
arbitral  pronounced  by  them  dated  2nd  and  4th 
December  1868.  This  sum  of  £1654,  5s.  was  on 
14th  May  1869  consigned  in  the  Commercial 
Bank  of  Scotland,  Edinburgh,  to  be  applied 
under  the  authority  of  the  Court  of  Session  in 
terms  %f  the  said  last-mentioned  Act. 

"Of  this  date  (July  20,  1870)  the  said 
Eliza  Helen  Logan  presented  a  petition  to 
the  Court  for  authority  to  uplift  and  apply 
part  of  the  said  consigned  sum  of  £1654, 
6s.,  and  to  invest  the  balance  on  heritable 
security.  Of  this  other  date  (February  11,  1871) 
your  Lordships  granted  warrant  for  payment  to 
the  said  Eliza  Helen  Logan  of  £293,  Os.  lOd.  out 
of  the  said  consigned  money,  in  repayment  of 
permanent  improvement  expenditure  on  the  said 
entailed  estates  of  Loganlee  and  Newmains,  and 
authorised  a  further  expenditure  of  £290  in  im- 
provements then  proposed  to  be  made  by  the 
said  Eliza  Helen  Logan  on  the  farms  of  Nether- 
loagford  and  Newhouse,  and  also  authorised  the 
investment  on  heritable  security  of  the  sum  of 
£1071,  4s.  2d,,  being  the  balance  of  the  said  con- 
signed money.  The  said  sum  of  £1071,  4s.  2d. 
was  accordingly,  at  the  sight  of  the  Court,  in- 
vested in  a  bond  and  disposition  in  security  over 
the  lands  and  estate  of  Catpair  or  Cathpair  in 
the  county  of  Edinburgh,  granted  by  Richard 
Somner  Frier,  Esq.,  the  proprietor  thereof, 
dated,  the  said  bond  and  disposition  in  security, 
■SOth  January,  and  recorded  in  the  Division  of 
the  General  Register  of  Sasines  applicable  to  the 
county  of  Edinburgh  6th  February  1872.  By 
interlocutor  of  this  date  (March  5,  1872)  your 
Lordships  approved  of  said  bond  and  disposition 
in  security,  and  by  interlocutor  of  this  other 
date  (November  19,  1872)  your  Lordships  ap- 
proved of  the  expenditure  by  that  time  made 
of  the  sum  of  £290  previously  authorised,  and  of 
the  payment  thereof  to  the  said  Eliza  Helen 
Logan. 

"  Of  this  date  (January  20, 1876)  the  said  Eliza 
Helen  Logan  presented  a  petition  to  the  Court 
for  authority  to  uplift  and  apply  part  of  said  sum 
of  £1071,  48.  2d,,  invested  as  aforesaid,  and  to 
invest  the  balance  on  heritable  security.  Of  this 
other  date  (May  7,  1876)  your  Lordships  granted 
warrant  to  and  ordained  the  said  Richard  Somner 
Frier  to  pay  over  to  the  said  Eliza  Helen  Logan 
the  sum  of  £516,  16s.  7d.  out  of  the  said  £1071, 
4s.  2d.,  invested  as  aforesaid,  in  repayment  of 
permanent  improvement  expenditure  on  the  said 
entailed  estates  of  Loganlee  and  Newmains.  The 
said  Richard  Somner  Frier  having  died  on  7th 
June  1876,  his  widow  Christian  Swan  or  Frier, 
then  proprietrix  of  Cathpair,  paid  over  the  said 
sum  of  £716,  ISg.  7d.  to  the  said  Eliza  Helen 
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Ijogan  ont  of  the  said  sum  of  £1071,  48.  2d., 
inTeated  aa  aforesaid,  and  the  said  bond  and  dis- 
position in  secarity  was  duly  discharged  to  that 
extent,  conform  to  discharge  by  the  said  Eliza 
Helen  Logan  in  f  avonr  of  the  said  Christian  Swan 
or  Frier,  dated  12tb  and  recorded  in  the 
Division  of  the  General  Register  of  Sasiues 
applicable  to  the  county  of  Edinburgh  15th  July 
1878. 

"The  balance  of  the  said  £1071,  4s.  2d.,  viz., 
£864,  88.  7d.,  was  subsequently,  at  the  request 
of  the  said  Ctiristian  Swan  or  Friar,  paid  up,  and 
the  said  bond  and  disposition  in  security  fully 
discharged,  conform  to  discharge  by  the  said  Mrs 
Agnes  Watt  Logan,  then  heiress  of  entail  in  pos- 
session of  said  entailed  estates  in  favour  of  the 
said  Ohristian  Swan  or  Frier,  dated  5th  and 
recorded  in  the  Division  of  the  General  Begister 
of  Sasines  applicable  to  the  county  of  Edinburgh 
81st  May  1880.  The  said  sum  of  £354,  8s.  7d. 
was  thereafter  on  26th  May  1880,  under  Seduc- 
tion of  £5,  6a.  8d.,  the  expense  incurred  by  the 
said  Mrs  Watt  Iiogan  in  making  up  ber  title  to 
the  said  bond  as  nearest  and  lawful  heir  of 
tailzie  and  provision  in  special  of  the  said  Eliza 
Helen  Logan,  consigned  in  the  National  Bank  of 
Scotland,  Edinburgh,  to  be  applied  on  behalf  of 
the  heir's  of  entail  of  the  said  entailed  estates  of 
liOganlee  and  Newmains.  The  said  balance, 
amounting  to  £349,  Is.  lid.,  still  remains  in  bank. 

"The  petitioner  has  between  23d  March  1884, 
when  he  sncceeded  to  the  said  entailed  estates, 
and  October  1888,  expended  a  sum  of  £349, 
5s.  9d.,  conform  to  statement  of  expenditure 
herewith  produced,  in  permanent  improvements 
on  the  said  entailed  estates  of  Loganlee  and  New- 
mains. 

"The  petitioner  is  now  desirous  of  having  the 
foresaid  sum  of  £349,  Is.  lid.,  consigned  as 
aforesaid,  uplifted  and  applied  in  repayment  pro 
tanto  of  the  foresaid  sum  of  £349,  5s.  9d.  ex- 
pended by  him  upon  permanent  improvements 
on  the  said  entailed  estates,  or  such  other  sum  as 
may  be  found  to  have  been  so  expended ;  and  if 
any  balance  less  than  £200  shall  remain  after 
repayment  of  the  sum  so  found  to  have  been 
expended,  the  petitioner  is  desirous  of  acquiring 
the  same  for  his  own  use  and  behoof. 

"  The  present  application  is  made  under  the 
Lands  Clauses  Consolidation  (Scotland)  A.ct  184S, 
the  Entail  Amendment  (Scotland)  Act  1848,  sec- 
tion 26,  and  subsequent  statutes  and  relative 
Acts  of  Sederunt." 

The  petition  prayed  for  payment  to  the  peti- 
tioner of  the  said  sum  of  £349,  Is.  lid.,  and  for 
the  expenses  of  the  application  against  the  Cale- 
donian Bailway  Company. 

The  Caledonian  Bailway  Company  opposed  the 
prayer  for  expenses. 

The  Lands  danses  Consolidation  (Scotland) 
Act  1846  (8  Vict.  cap'.  19),  sec.  79,  provides — 
"In  all  cases  of  monies  deposited  in  bank  under 
the  provisions  of  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  .  .  .  it  shall  be  lawful 
for  the  Court  of  Session  to  order  the  expenses  of 
the  following  matters  ...  to  be  paid  by  the 
promoters  of  the  undertaking ;  (that  is  say)  .  .  . 
the  expense  of  the  investment  of  such  monies  in 
Government  or  real  securities,  .  .  .  and  also  the 
expense  of  obtaining  the  proper  orders  for  any 
of  the  purposes  aforesaid  :  .  .  .  Provided  always, 
that  the  expense  of  one  application  only  for  rein- 


vestment in  land  shall  be  allowed  unless  it  shall 
appear  to  the  Court  of  Session  that  it  is  for  the 
benefit  of  the  parties  interested  in  the  said  monies 
that  the  same  should  be  invested  in  the  purchase 
of  lands  in  different  sums  and  at  different  times, 
in  which  case  it  shall  be  lawfnl  for  the  Court,  if 
it  think  fit,  to  order  the  expenses  of  any  such 
investment  to  be  paid  by  the  promoters  of  the 
undertaking." 

Authority  cited — Orant  v.  Tlie  Edinburgh, 
Perth,  and  Dundee  Bailway  Compani/,  18.">0. 
13  D.  1016. 

The  Lord  Ordinary  (Weixwood)  on  l6th  Janu- 
ary 1889  pronounced  the  following  interlocutor: 
— "The  Lord  Ordinary  having  heard  counsel  on 
the  petitioner's  motion  to  find  the  Caledonian 
Bailway  Company  liable  in  the  expenses  of  the 
application,  and  considered  the  process,  Itefuses 
the  said  motion :  Finds  the  said  railway  company 
entitled  to  the  expenses  of  the  discussion,  modifies 
the  same  at  the  sum  of  Two  pounds  two  shillings, 
for  which  decerns  against  the  petitioner. 

"Note, — I  do  not  think  that  the  expenses  of 
this  application  should  be  charged  against  the 
railway  company.  The  land-was  taken  so  long  ago 
as  1869,  and  the  whc^e  sum  consigned  was  only 
£1654,  58.  The  railway  company  have  already 
paid  the  expenses  of  two  applications  for  the 
investment  and  re-inveetment  of  the  consigned 
fund.  I  think  it  would  be  unreasonable  to  hold 
a  railway  company  indefinitely  liable  for  the 
expenses  connected  with  the  re-investment  of 
consigned  money  on  all  occasions  when  the 
heir  of  entail  for  the  time  thought  fit  to  change 
the  investment,  or  the  debtor  in  a  bond  thought 
fit  to  pay  up  bis  debt.  There  may  be  circum- 
stances in  which  the  heir  of  entail  cannot  at  once 
find  a  suitable  investment  for  the  whole  of  the 
consigned  sum,  or  in  which,  owing  to  the  amount 
of  the  sum  or  other  reasons,  a  suitable  permanent 
investment  cannot  be  obtained.  In  such  cases 
it  may  be  reasonable  that  the  expenses  of  more 
than  one  application  should  be  allowed.  The 
case  of  Orant  y.  The  Edinburgh,  Perth,  and 
Dundee  Railway  Company  is  an  instance  in 
point.  The  compensation  amonnted  to  £7100. 
The  heir  of  entail  proposed  to  invest  £5930  of 
this  sum  in  the  purchase  of  lands,  and  presented 
an  application  for  that  purpose,  and  ^hile 
inquiries  were  being  made  in  the  petition  he 
obtained  decree  for  the  expenses  of  improve- 
ineuts  on  the  entailed  estates,  and  was  thus  in  • 
position  to  apply  for  payment  of  £1700,  the 
balance  of  the  consigned  snm,  in  part  payment 
of  the  sum  expended  in  improvements.  In  that 
case  the  expenses  of  both  applications  were 
allowed,  but  there,  it  would  appear,  the  heir  of 
entail  was  not  able  at  once  to  find  an  investment  for 
the  whole  of  the  consigned  snm,  and  moreover,  the 
second  application  was  made  within  a  reasonable 
time.  Here,  after  the  lapse  of  nearly  twenty 
years,  it  is  proposed  to  subject  the  railway 
company  in  the  expenses  of  a  third  applioatioa 
connected  with  the  disposal  of  the  small  balance 
which  has  been  lying  in  bank  for  eight  years. 
I  am  of  opinion  that  the  application  should  be 
refused. " 

Counsel  for  the  Petitioner — Wallace.  Agent — 
David  Tornbull,  W.S. 

Counsel  for  the  Caledonian  Bailway  Company 
R.  Johnstone.  Agents  —Hope,  Mbmn,  &  Kirk,W.  S. 
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Thurtdatf,  March  14. 

OUTEB     HOUSE. 

[Lord.Fraser. 
BOOTH    V.  NAPIER   AND   ANOTHER. 

Publie-Hoitu — Borne  Drummond  Act(9  Oeo.  IV. 
cap.  58),  tee.  14 — Publican)  Verlijicalet  (Scot- 
land) Act  1876  (39  and  40  Vict.  cap.  26),  sec.  6 
— JTeio  Oertifieate— Appeal  to  Quarter  Seaiom. 
Section    14    of    the    Home    Druuimoud 
Aot,  which  provides   for  appeal  to  Qaarter 
Sessions  against  the  grant  of  a  new  certifi- 
cate, has  been  saperBeded  by  sec.  6  of  the 
Publicans  Certificates  (Scotland)  Act   1876, 
which  provides  for  the  same  being  confirmed 
by  the  Oounty  licensing  Uommittee. 

A  new  pnblio-hoose  certificate  having  been 
granted,  an  appeal  thereagainst  by  a  justice 
of  the  peace  to  the  Qaarter  Sessions  of  the 
coonty  was  sustained,  and  the  licence  was 
refused.     Held  that  the  application  should 
have  been  to  the  standing  committee  of  the 
justices  of  the  peace,  whose  decision  is  now 
in  place  of  the  former  right  of  appeal,  and 
the  appeal  and  decrees  thereon  reduced. 
This  was  an  action  of  redaction  at  the  instance 
of  Arthur  Booth,  wine  and  spirit  merchant,  Par- 
tiok,  against  Robert  Twentyman  Kapier,  one  of 
Har    Majesty's  Justices  of   the  Peace  for  the 
oounty  of  Dumbarton,  and  William  Craig,  Clerk 
of  the  Peace  for  the  county,  in  which  the  pur- 
suer songht  to  reduce  (1)  an  appeal  taken  by  the 
defender  Napier  to  the  Qaarter  Sessions  of  the 
Peace   for  the   ooauty  against   the   grant   of   a 
public-house  certificate  to  the  parsuer,  and  (2)  the 
deliverance  upon  the  appeal  recalling  the  certi- 
ficate and  refusing  the  licence. 

The  pursuer's  certificate  was  granted  at  the 
statutory  half-yearly  general  meeting  of  the 
Justices  of  the  Peace  for  the  county  on  the  30th 
October  1888.  The  pursuer  within  ten  days 
thereafter  lodged  the  same  in  the  hands  of  the 
defender  Craig  for  confirmation  by  the  County 
Ijioensing  Committee  in  terms  of  the  Publicans 
Certificates  (Scotland)  Act  1876.  Within  the 
same  period  tlie  defender  Napier  lodged  with  the 
defender  Craig  an  appeal  by  him  to  the  Quarter 
Sessions  of  the  oounty  against  the  decision  of  the 
Justices  of  the  Peace  granting  the  certificate, 
craving  to  have  the  grant  recalled  and  the  licence 
refused. 

At  an  adjoined  meeting  of  the  Qaarter  Sessions 
on  13th  November  1888  tbe  appeal  was  heard 
and  sustained  and  the  licence  refused. 

In  consequence  thereof  tbe  pursuer  was  pre- 
Tented  from  having  bis  certificate  confirmed  by 
th«  Oounty  Licensing  Committee,  and  brought 
this  action  for  redaction  of  the  appeal  and 
deliverance  thereon. 

He  pleaded—"  (1)  The  appeal  by  the  defender 
Kapier,  and  the  deliverances  of  the  Quarter  Ses- 
sions thereon,  being  incompetent  and  irregular, 
the  pursner  is  entitled  to  have  the  some  set  aside 
and  reduced.  (2)  The  actings  of  the  defenders 
and  of  the  Quarter  Sessions  complained  of  having 
bean  contrary  to  the  Fablicans  Certificates 
(Scotland)  Act  1876,  the  pursuer  is  entitled  to 
d*oree  in  terms  of  the  conclusions  of  his  sum- 
mons.    (8)  In  any  event,  the  said  appeal  not 


having  been  taken,  and  not  having  been  con- 
sidered by  the  'next  Qaarter  Sessions'  after  the 
grant  of  the  certificate,  the  pursner  is  entitled  to 
decree  as  concluded  for.  (4)  The  pursuer  having 
complied  in  all  respects  witb  the  requirements  of 
the  statutes,  he  is  entitled  to  have  his  application 
for  confirmation  laid  before  the  County  Ldceu- 
sing  Committee." 

The  defender  Napier  pleaded — "(1)  The  action 
is  incompetent  in  respect  of  section  26  of  the  Act 
9  Geo.  ly.  o.  68.  (2)  The  action  is  irrelevant. 
(3)  The  averments,  so  far  as  relevant,  being 
untrue,  the  defender  should  be  assoilzied.  (4) 
Tbe  appeal  having  been  regularly  taken,  and  the 
deliverance  thereon  competently  pronounced, 
the  defender  should  be  assoilzied,  (5)  The  said 
appeal  to  Quarter  Sessions  having  been  heard 
and  disposed  of  at  the  'next  Quarter  Sessions' 
within  the  meaning  of  the  Justice  of  tbe  Peace 
and  Lioensing  Acts,  the  action  should  be  dis- 
missed. 

The  Act  9  Geo.  IV.  cap  68,  sec.  14,  provides — 
' '  That  if  any  justice  of  the  peace  .  .  .  shall  be 
dissatisfied  with  any  proceeding  of  any  justices 
or  magistrates  assembled  for  granting  certificates 
as  aforesaid  ...  it  shall  be  lawful  to  such  jus- 
tice of  the  peace  ...  to  appeal  therefrom  to  the 
next  Quarter  Sessions  of  the  Peace  for  tbe 
county." 

The  Pablicaus  Certificates  (Scotland)  Act  1876 
(39  and  40  Vict.  cap.  26),  provides  by  section  6 
— "A  grant  of  a  new  certificate  in  any  county  in 
Scotland  .  .  .  shall  not  be  valid  unless  it  be  con- 
firmed by  a  standing  committee  of  the  justices  of 
the  peace  for  the  county  (hereafter  called  the 
County  Licensing  Committee)." 

The  pursuer  argued — The  appeal  and  deliver- 
ance under  reductioa  were  incompetent,  the  right 
of  appeal  in  oases  where  new  licences  had  been 
granted  having  been  taken  away  by  implication 
by  the  Publicans  Certificates  (Scotland)  Act  1876 
(39  and  40  Vict.  cap.  26),  known  as  Dr  Cameron's 
Act.  By  the  Home  Drummond  Act  (9  Geo.  IV. 
cap.  r>S),  which  still  regulated  appeals  in  licence 
cases,  except  so  far  as  altered  by  the  Aot  of 
1876,  appeal  was  provided  for  by  'any  justice  of 
the  peace  or  proprietor  or  occupier  of  any  house 
in  respect  whereof  any  such  certificate  shall  be 
applied  for'  '  to  the  next  Quarter  Sessions  of  the 
Peace  for  the  oounty,'  ten  days  being  the  period 
within  which  appeals  required  to  be  lodged. 
The  Act  of  1876  provided  (sec.  5)  that  there  is  to 
be  no  appeal  against  any  proceeding  of  justices 
in  refusing  any  application  for  a  new  certificate  ; 
(sec.  16)  that  "  subject  to  the  provisions  of  this 
Act  certificates  shall  be  renewed  and  transferred, 
and  the  powers  and  discretions  of  justices  or 
magistrates,  and  the  rights  of  appeal  relative  to 
suoh  renewal  and  transfer,  shall  be  exercised  as 
heretofore" ;  and  (sec  6)  that  "a  grant  of  a  new 
oertifieate  in  any  county  in  Scotland,  except  the 
city  of  Edinburgh,  shall  not  be  valid  unless  it 
shall  be  confirmed  by  a  standing  committee  of 
the  justices  of  the  peace  for  the  county  (herein- 
after in  this  Act  called  the  County  Licensing 
Committee)."  The  four  cases  of  granting  new 
certificates,  refusing  new  certificates,  and  renew- 
ing or  transferring  old  certificates,  being  thus 
provided  for,  the  right  of  appeal  which  formerly 
existed  in  oases  of  tbe  granting  of  new  certifi- 
cates was  now  abolished  by  implication  and  con- 
firmation by  the  Oounty  Lioensing  Committee 
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in  its  place.  The  time  within  vhioh  the  appli- 
cation for  confirmation  required  to  be  made  was 
(sec  10,  sab-aec.  1)  ten  days,  the  same  period  as 
that  which  under  the  older  statnte  an  appeal 
reqaired  to  be  taken.  The  Act  of  1876  is  en- 
titnled  "An  Act  to  assimilate  the  law  of  Scotland 
relating  to  the  granting  of  licences  to  sell  intoxi- 
cating liqaors  to  the  law  of  England."  By  the 
law  of  England  the  appeal  and  dellTerance  under 
reduction  would  have  been  clearly  incompetent — 
35 and  36  Vict.  o.  94,  sec.  62  ;.37  and  38  Vict.  c. 
49,  sec.  27  ;  Whitely  &  Lowe  on  the  Licensing 
Acts,  pp.  41-42,  and  pp.  165-166.  In  a  similar 
case  (^Mackean  v.  BarUcmore,  February  8,  1878, 
unreported)  Lord  Young  in  the  Outer  House 
had  granted  redaction. 

The  defender  argued — The  appeal  to  Quarter 
Sessions  had  not  been  removed  by  39  and  40 
Viot.  cap.  26,  and  therefore  the  action  (of  redno- 
tion)  was  incompetent.  By  Act  9  Geo.  IV.  cap. 
58,  sec.  14,  any  justice  of  the  peace  dissatisfied  was 
to  appeal  therefrom  to  the  next  Quarter  Sessions 
of  the  peace.  This  law  continued  in  force  until 
39  and  40  Vict.  cap.  26,  was  passed.  When 
therefore  39  and  40  Viet.  cap.  26,  was  passed  the 
Legislature  in  appointing  the  confirming  com- 
mittee (i.e.,  the  County  Licensing  Committee) 
had  before  it  the  question  of  whether  the  old 
rights  of  appeal  to  Quarter  Sessions  should  be 
abolished  or  not.  In  result  it  adopted  a  middle 
coarse,  viz.,  it  abolished  the  appeal  of  the  owner 
and  occupier.  It  effected  this  by  section  5,  which 
abolished  the  appeal  to  Quarter  Sessions  when  a 
licence  was  refused,  and  as  it  would  be  the  owner 
or  occupier  who  were  interested  in  securing  a 
licence  their  right  of  appeal  was  thus  taken  away. 
Nothing,  howerer,  was  said  regarding  the  right  of 
a  justice  of  the  peace  to  appeal  to  Quarter  Ses- 
sions, and  unless  it  was  taken  away  by  necessary 
implication  it  remains.  It  had  not  been  taken 
away  by  necessary  implication,  for  no  right  was 
given  to  a  justice  of  the  peace  in  lien  of  it.  In 
fact  a  justice  of  the  peace,  as  such,  could  not  appear 
before  the  confirming  committee  at  all — vide  sec. 
12,  "  Any  person  who  appears  before  the  justices 
of  the  peace  .  .  .  and  opposes  the  grant  of  a  new 
certificate,  and  no  other  person  excepting  the 
Procurator-Fiscal  for  the  public  interest  may 
appear  and  oppose  the  confirmation  of  such 
grant."  .  .  .  The  Legislature  had  thus  not  in- 
tended that  the  rights  of  appeal  by  a  justice  of 
the  peace  should  be  taken  away.  The  argument 
founded  on  section  16  was  not  sound,  for  it  would 
be  most  anomalous  that  Quarter  Sessions  should 
snperrise  "renewals"  and  "transfers," and  yet 
hare  no  jurisdiction  oyer  "  grants"  of  new  certi- 
ficates. This  section  was  introduced  to  prevent 
any  doubts  as  to  the  position  of  renewed  or 
transferred  certificates.  The  argument  founded 
on  the  title  also  failed— (1)  The  title  was  not  part  of 
the  Act;-  (2)  the  right  of  appeal  to  Quarter  Ses- 
sions was  expressly  repealed  by  35  and  36  Vict.  o. 
94,  sec.  75,  and  though  this  section  had  itself 
been  repealed,  still  the  old  right  of  appeal  had 
not  been  revived.  Therefore  the  law  of  Scot- 
land had  not  been  assimilated  to  the  law  of  Eng- 
land. 

At  advising — 

LoBD  Fbases — ^Tha  pnrsaer  seeks  redaction  of 
(first)  an  appeal  taken  by  the  defender  Robert 
Twentyman  Napier  to  the  Quarter  Sessions  of  the 
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Peace  for  the  county  of  Dambarton,  and  (second) 
the  decrees,  judgments,  or  deliverances  pro- 
nounced by  the  Quarter  Sessions  thereon.  The 
pursuer  applied  to  the  Justices  of  the  Peace  in 
October  1888  for  a  public-house  certificate  for 
premises  occupied  by  him  in  the  parish  of  West 
Eilpatriok,  and  at  the  statntory  half-yearly  meet- 
ing of  the  Justices  this  certificate — being  a  new 
certificate  —  was  granted  to  him  on  the  80th 
October  1888.  The  defender  Napier  was  dis- 
satisfied with  this  judgment,  and  he  lodged  an 
appeal  to  the  Quarter  Sessions  of  the  county 
against  the  decision  of  the  Justices,  and  at  an 
adjourned  meeting  of  the  Quarter  Sessions  on 
16th  November  1888  the  appeal  was  sustained, 
and  the  licence  was  refused. 

These  proceedings  were  irregular  and  ontwith 
the  statute.  It  is  true  that  under  the  Statute  of 
9  Geo.  IV.  oap.  68,  sec.  14,  called  the  Home 
Drummond  Act,  an  appeal  could  be  taken  by 
any  justice  of  the  peace  or  proprietor  or  occupier 
of  any  house  against  any  proceeding  of  any 
jastices  or  magistrates  for  granting  certificates 
to  publicans,  "  whether  in  granting  or  refusing 
or  otherwise  disposing  of  any  such  application." 
The  appeal  was  to  be  "to  the  next  Quarter 
Sessions  of  the  Peace  for  the  county. "  Becent 
legislation  has  taken  away  this  right  of  appeal. 
The  Act  39  and  40  Vict.  cap.  26,  which  is  en- 
titnled  "  An  Act  to  assimilate  the  law  of  Scotland 
relating  to  the  granting  of  licences  to  sell  intoxi- 
cating liquors  to  the  law  of  England,"  contains 
various  provisions  which  are  quite  inconsistent 
with  any  such  right  of  appeal.  This  Act  calls 
into  existence  a  new  body  called  a  standing  com- 
mittee of  the  justices  of  the  peace,  consisting  of 
not  less  than  three  nor  more  than  twelve  mera- 
befs,  and  the  6th  section  of  the  statute  expressly 
provides  that  a  grant  of  a  new  certificate  in  any 
county  in  Scotland  shall  not  be  valid  unless  it 
shall  be  confirmed  by  this  standing  committee. 
The  confirmation  of  the  certificate  must  be  applied 
for  by  the  publican,  and  his  application  must  be 
lodged  with  the  clerk  of  the  peace  of  the  county 
within  ten  days  after  the  grant  of  the  certificate. 
There  Is  no  appeal  allowed  from  the  decision  of 
the  confirming  committee.  The  statute  regards 
the  decision  of  snob  committee  as^nal. 

Now,  this  was  the  only  tribunal  to  afford 
redress  to  any  person  dissatisfied  with  the  deci- 
sion of  the  justices  granting  the  certificate. 
Clearly  it  was  never  intended  that  there  should 
be  two  courts  of  appeal,  one  this  standing  com- 
mittee, and  the  other  the  next  meeting  of  Quarter 
Sessions,  Further,  the  subject  of  tiie  right  of 
appeal  is  dealt  with  very  specially  in  two  places 
of  the  Act  of  1876.  By  the  6th  section  it  i* 
enacted  that  notwithstanding  the  14th  section  of 
the  Act  of  9  Geo.  IV.  oap.  68,  no  appeal  shall  lie 
against  a  refusal  by  the  magistrates  to  grant  a 
new  certificate,  "  but  every  such  proceeding  and 
refusal  shall  be  final."  Then,  again,  the  I6th 
section  deals  with  the  case  of  renewals  and 
transfers  of  certificates  in  the  following  tennis- 
"  Subject  to  the  provisions  of  this  Act,  certi- 
ficates shall  be  renewed  and  transferred,  and  the 
powers  and  discretion  of  justices  or  magiktratea, 
and  the  rights  of  appeal  relative  to  such  renewal 
and  transfer,  shall  be  exercised  as  heretofore." 
The  omission  here  to  save  the  right  of  appeal 
with  reference  to  the  granting  of  a  new  oeitifi- 
cate  indicates  quite  dearly  that  no  snch  appeal 
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as  under  the  old  statate  was  intended  to  be 
reserved,  and  that  the  standing  oommittee'g 
decision  was  to  oome  in  place  of  the  former  right 
of  appeal. 

The  Court  redaced  the  proceedings  complained 


of. 


-Gay. 


Counsel    for    the    Pnrsaer  —  Jameson - 
Agents— Nlsbet  &  Matbison,  S.S.O. 

Counsel  for  the  Defenders — Graham  Murray — 
Napier.  Agents — Fodd,  Simpson,  k  Marwick, 
W.8. 


Friday,  May  24. 
FIRST    DIVISION. 

YOUNG  AND  OTHERS  (eARL  OF  DALHODSIE's 

trustees)  V.  macdonald  and  others. 

8ueet$»ion —  Vetting — BeiUnation-Over — Vetting 
Bubjeet  to  Iftfeaianee. 

A  testator  directed  his  trustees  to  realise 
the  residue  of  his  estate  and  to  pay  the 
free  annual  proceeds  thereof  to  his  sister 
during  her  life,  and  at  her  death  to  divide  the 
residue  among  his  nephews  and  nieces  nomi- 
natim  in  certain  proportions.  '  The  deed 
further  provided  that  "if  any  of  my  said 
nephews  or  nieces  die  before  my  sister,  leaving 
a  child  or  children ,  such  child  or  children  shall 
be  entitled  to  their  parent's  share,  and  if  any 
of  my  said  nephews  or  nieces,  other  than 
my  said  nephew  Edward  Bannerman  Bamsay 
or  my  said  niece  Patricia  Bamsay,  die  without 
issue,  the  share  of  sach  deceaser  or  deceasers 
shall  fall  to  their  surviving  brothers  and 
sisters  equally  among  them  if  more  than  one, 
the  issue  of  any  deceased  brother  or  sister 
taking  the  share  which  would  have  fallen  to 
their  parent  if  in  life,  or  if  there  be  no  sur- 
viving brother  or  sister,  and  no  issue  of  a 
deceased  brother  or  sister  of  such  deceasing 
nephew  or  niece,  then  the  share  of  such  de- 
ceasing and  childless  nephew  or  niece  shull 
on  such  decease  go  to  such  of  my  said 
,  nephews  and  nieoes  above  named  as  may 
be  then  living,  equally  among  them  if  more 
than  one. " 

Held  that  the  surviving  brothers  and  sisters 
of  one  of    the    nephews  who  had  prede- 
ceased both  the  Jeslator  and  the  liferentrix 
were  entitled  to  take  bis  share  of  residue  as 
conditional  institutes,"  and  that  the  share  of 
Edward  Bannerman  Bamsay,  who  had  pre- 
deceased thfiiiferentrix,  had  vested  a  morie 
tettatorit  subject  to  defeasance  in  the  event 
of  the  beneficiary  leaving  children,  but  as 
he  bad  died  without  issue,  it  fell  to  the 
executor  under  bis  settlement. 
The  Bigbt  Hoaonrable  Fox,  Earl  of  Dalhousie, 
died  on  6th  July  1874.     He  left  a  trust-disposi- 
tion and  settlement  by  which  he  conveyed   to 
trustees  his  whole  estates  heritable  and  moveable. 
By  the  last  purpose  of  the  deed  the  trustees  were 
directed  to  realise  the  residue '  of  his 'estate,  and 
pay  the  free  annual  interest  thereof  to  his  sister, 
lisdy  Christian  Maule,  during  her  life,  and  at 
her  decease  to  divide  the  residue  among  bis 


nine  nephews  and  seven  nieces  specified  in  the 
deed,  to  the  effect  of  giving  each  nephew  £6000, 
and  each  niece  £4000.  The  purpose  contained, 
inter  alia,  the  following  provisions: — "Provided 
always  and  declaring  that  if  any  of  my  said 
nephews  or  nieces  die  before  nay  sister,  the  said 
Laidy  Christian,  leaving  a  child  or  children,  such 
child  or  children  shall  be  entitled  to  their  parent's 
share,  and  if  any  of  my  said  nephews  or  nieces, 
other  than  my  said  nephew  Edward  Bannerman 
Ramsay  or  my  said  niece  Patricia  Bamsay,  die 
without  issue,  the  share  of  such  deceaser  or  de- 
ceasers shall  fall  to  their  surviving  brothers  and 
Bisters  equally  among  them  if  more  than  one,  the 
issue  of  any  deceased  brother  or  sister  taking 
the  share  which  would  have  fallen  to  their 
parent  if  in  life,  or  if  there  be  no  surviving 
brother  or  sister  and  no  issue  of  a  deceased 
brother  or  sister  of  such  deceasing  nephew  or 
niece,  then  the  share  of  such  deceasing  and 
childless  nephew  or  nieoe  shall  on  such  decease 
go  to  such  of  my  said  nephews  and  nieces  above 
named  as  may  be  then  living,  equally  among 
them  if  more  than  one.  And  with  regard  to  the 
£6000  herein  before  directed  to  be  apportioned 
to  my  said  nephew  Edward  Bannerman  Bamsay, 
I  desire  that  in  the  event  of  his  predeceasing  me 
without  issue  the  same  shall  go,  one-half  to  the 
said  Christina  Ramsay  or  Elliot,  whom  failing  to 
her  issue,  equally  among  them,  and  the  other 
half  to  the  said  Georgina  Harvey  Bamsay  or 
Hay,  whom  failing  her  issue,  equally  among 
them."  The  truster  left  means  and  estate  snffi- 
cient  to  pay  all  the  bequests  above  mentioned. 
He  was  predeceased  by  one  of  the  nine  nephews, 
Captain  Henry  Macdonald,  who  died  in  March 
1873  without  issue. 

In  December  1888  another  nephew,  Major- 
General  Edward  Bannerman  Bamsay  died,  testate, 
bat  without  issue. 

Lady  Christian  Maule  died  on  21st  March 
1888.  In  her  settlement,  dated  August  1887,  she 
directed  her  trustees  how  they  were  to  dcRl  with 
the  legacy  of  £G000  bequeathed  by  the  Earl  of 
Dalhousie  to  the  said  Edward  Bannerman  Bamsay 
in  the  event  of  its  being  found  to  have  lapsed  by 
his  predecease  of  her,  the  liferentrix. 

After  the  death  of  Lady  Christian  Maule,  ques- 
tions arose  as  to  the  sums  of  £6000  bequeathed 
respectively  to  Captain  Henry  Macdonald,  and  to 
Major-General  Edward  Bannerman  Bamsay  under 
the  trust-disposition  of  the  Earl  of  Dalhousie. 

This  special  case  was  accordingly  presented  by 
(1)  Earl  of  Dalhousie's  trustees  ;  (2)  Lady  Chris- 
tian Maale's  trustees;  (3)  George  Dalhousie 
Bamsay  and  others,  certain  of  the  nephews  and 
nieces  of  the  Enrl  of  Dalhousie  ;  (4)  the  surviv- 
ing brothers  of  the  said  Captain  Henry  Mac- 
donald ;  (6)  the  executor  of  the  deceased  Major- 
Geuerai  Edward  Bamsay,  and  another. 

It  was  maintained  by  the  fourth  parties  that 
they  were,  as  conditional  institutes,  entitled 
to  the  £6000  bequeathed  to  their  brother  Captain 
Henry  Macdonald,  in  virtue  of  the  survivorship 
clause  above  quoted,  contained  in  the  trust-dis- 
position of  the  Earl. 

The  parties  of  the  second  part  maintained  that 
the  bequest  lapsed  in  consequence  of  his  having 
predeceased  the  testator ;  that  it  fell  to  Lady 
Christian  Maule  as  residuary  legatee,  and  was 
now  payable  to  her  trustees  and  executors. 

A  further  question  arose  with  regard  to  the 
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8am  of  £6000  bequeathed  to  Hajor-General 
Ed^rard  Bannerman  Bamsay  under  the  same 
trast-disposition  and  settlement  The  parties  of 
the  fifth  part  maintained  that  the  beqnest  Tested 
in  Major-General  Edward  Bannerman  Bamsay  on 
the  death  of  the  testator,  or  at  all  events  vested  in 
him  at  said  date,  sabject  to  defeasance  only  in  the 
event  of  his  predeceasing  Lady  Christian  Maule 
and  leaving  issue,  and  that  it  thus  fell  to  be  paid 
to  Colonel  Elliot,  an  ezecntor  under  Major- 
Oeneral  Edward  Bannerman  Bamsay's  will.  The 
parties  of  the  third  part,  on  the  other  band, 
maintained  that  in  consequence  of  Major- 
General  Edward  Bannerman  Bamsay  having  pre- 
deceased I<ady  Christian  Maule  he  never  took 
any  vested  interest  in  the  bequest  of  £6000 ; 
that  it  accordingly  lapsed  and  fell  to  Lady 
Christian  Maule,  as  residuary  legatee  under  the 
Earl's  trust-disposition  and  settlement,  and  was 
now  payable  to  her  trustees  and  executors. 

The  following  questions  were  submitted  to  the 
Court—"  (1)  Whether  the  bequest  of  £6000  by  the 
Earl  of  Dalhousie  to  Captain  Henry  Macdonald 
falls  to  the  fourth  parties,  equally  among  them, 
in  virtue  of  the  survivorship  clause  contained  in 
the  trust-disposition  and  settlement ;  or  whether 
the  said  beqnest  lapsed  in  consequence  of 
Captain  Macdonald  predeceasing  the  testator? 
(2)  Whether  the  beqnest  of  £6000  by  the  Earl 
of  Dalhousie  to  Major-General  Edward  Banner- 
man  Bamsay,  vested  in  him  a  Tnorte  teslatoru  ;  or 
whether  the  said  bequest  lapsed  in  consequence 
of  his  predeceasing  the  liferentrix  ?" 

Argued  for  the  fourth  parties — The  fact  that 
Captain  Henry  Macdonald  predeceased  the  testa- 
tor did  not  in  any  way  prevent  the  fourth  parties 
taking  the  benefit  of  this  legacy  as  they  took  as 
conditional  institutes.  The  testator  provided 
that  they  were  to  take  failing  issue  of  the  bene- 
ficiary, and  in  preference  to  his  own  residuary 
legatee.  The  circumstances  contemplated  and 
provided  for  had  occurred — Denholm,  January 
1726,  M.  6346;  Dunlop,  June  2,  1812,  F.C.  ; 
Moray,  December  U,  1782,  M.  8103;  HaUibur- 
ton  V.  UaUiburton,  June  2G,  188*,  11  U.  979  ; 
Martin  y.  Eolgate,  L.B.,  1  Eng.  and  Ir.  App. 
175. 

Argued  for  the  second  parties — As  Captain 
Macdonald  did  not  survive  the  testator,  the 
beqnest  in  his  favour  lapsed — little  benefit  could 
be  got  from  anthorities,  as  the  case  really 
depended  upon  facts.  There  was  no  natural 
obligation  here  which  fell  to  be  implemented, 
the  testator  was  not  tn  loeo  fiarentU  to  the  bene- 
fioiary. 

Argued  for  the  fifth  parties  —  As  Edward 
Bamsay  survived  the  testator,  his  legacy  vested  a 
morte  tettatorii  subject  to  defeasance  if  he  had 
issue ;  as  be  died  childless  it  fell  to  be  disposed  of 
by  his  settlement — Maxwell  v.  Wylie,  May  25, 
1837,  15  S.  1005;  Taylor  v.  OiOert's  TruiUet, 
July  12,  1878,  5  K.  (H.  of  U)  217;  WiUon'$ 
Tnuleet  v.  Quick,  February  28,  1878,  5  K.  697  ; 
Fra»er  v.  Fraser'i  Trustees,  November  28,  1883, 
11  B.  196;  lioss'  Trustees  v.  Host,  December  18, 
1884,  12  K.  378  ;  Finlay's  Tnistee*  v.  Finlap, 
July  6,  1886,  18  B.  1052  ;  Byar't  Trustees  v. 
Eny,  July  19,  1887,  14  E.  1034. 

Argued  for  the  third  parties— The  term  of 
distribution  was  the  death  of  the  liferentrix,  till 
which  time  no  vesting  could  take  place. 
Edward  Bamsay  predeceased  the  liferentrix,  so  his 


share  lapsed  and  fell  into  residne  to  be  disposed 
of  by  Lady  Christian  Mania's  settlement —  Ttmng 
V.  Robertson,  4  Macq.  314 ;  Laing  v.  Barda^, 
July  20,  1865,  3  Macpb.  1143;  SnelTs  Trustees 
v.  Morrison,  March  20,  1877,  4  E.  709;  Wannop 
{Haldane's  Trustee)  v.  Murphy,  December  15, 
1881,  9  E.  269;  Waier's  Trustees  v.  Waters, 
December  6,  1884,  12  E.  263. 

At  advising — 

I.0BD  Feesident — [After  narrating  the  eireum- 
ttanees  above  mentioned.] — The  first  question 
therefore  which  we  have  to  determine  is, 
whether  seeing  that  Captain  Henry  Macdonald 
predeceased  not  only  the  lifrentriz  but  also  the 
testator,  his  share  of  the  residue  did  not  lapse? 
or  whether,  on  the  other  hand,  there  is  anything 
in  the  destination  here  which  will  entitle  the 
fourth  parties  to  take  under  it?  What  the  testa- 
tor desired  was  that  each  of  his  nine  nephews 
should  receive  oat  of  the  residue  of  his  estate  a 
sum  of  £6000,  and  each  of  his  seven  nieces  a  sum 
of  £4000,  and  after  so  directing  his  trustees  the 
testator  inserted  the  following  provisos : — "Pro- 
vided always  and  declaring  that  if  any  of  my  said 
nephews  or  nieces  die  before  my  sistef ,  the  said 
Lady  Christian,  leaving  a  child  or  children,  such 
child  or  children  shall  be  entitled  to  their  parent's 
share,  and  if  any  of  my  said  nephews  or  nieces, 
other  than  my  said  nephew  Edward  Bannerman 
Bamsay,  or  my  said  niece  Patricia  Bamsay,  die 
without  issne,  the  share  of  such  deceaser  or  de- 
oeasers  shall  fall  to  their  surviving  brothers  and 
Bisters  equally  among  them  if  more  than  one, 
the  issue  of  any  deceased  brother  or  sister  taking 
the  share  which  would  have  fallen  to  their  parent 
if  ifi  life,  or  if  there  be  no  surviving  brother  or 
sister,  and  no  issue  of  a  deceased  brother  or 
sister  of  such  deceasing  nephew  or  niece,  then 
the  share  of  such  deceasing  and  childless  nephew 
or  niece  shall  on  such  decease  go  to  such  of  my 
said  nephews  and  nieces  above  named  as  may  be 
then  living,  equally  among  them  if  more  than 
one." 

It  is  to  be  observed  that  in  these  two  provisos 
there  is  a  variation  in  the  expression — thus  it  is 
provided  in  the  first,  that  if  a  nephew  or  niece 
dies  before  the  testator's  sister,  leaving  issue, 
such  issne  is  to  take  the  parent's  share  ;  while  in 
the  second  proviso  the  words  "before  my  aister" 
are  omitted,  and  it  is  provided  that  if  any  of  tha 
said  nephews  or  nieces  die  without  issue,  the 
share  of  the  deceaser  is  to  go  to  their  surviving 
brothers  and  sisters  equally  among  them  if  more 
than  one. 

Now,  though  the  words  "before  my  aister" 
are  not  expressed  in  this  latter  proviso,  it  appears 
to  me  that  they  may  fairly  be  implied ;  and  if 
thai  be  so,  then  the  fourth  parties  here  are 
entitled  to  prevail  in  respect  that  they  are  the 
brothers  of  a  nephew  who  died  before  the  teala- 
tor'a  sister  and  left  no  issue. 

But  it  was  urged  on  the  other  band  that  we 
should  read  into  this  clause  the  words  "die  after 
me  but  before  my  aister"  and  that  what  the 
testator  really  meant  was,' that  before  the  brothen 
or  sisters  of  any  nephew  could  take,  such  nephew 
must  have  survived  the  testator  and  died  befors 
the  liferentrix.  I  cannot  see  any  ground  for 
reading  in  such  words,  nor  do  I  think  that  they 
are  in  any  way  imphed. 

Again,  it  was  urged  that  the  death  of  the 
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liferentrix  yna  the  time  at  which  the  parties 
among  whom  the  residue  was  to  be  divided  were 
to  be  Bonght  for;  and  that  as  Captain  Henry 
Macdonald  had  predeceased  the  liferentrix,  his 
share  had  lapsed.  I  am  not  however  prepared 
to  adopt  so  constrained  a  construction  of  this 
clause  of  residue.  I  prefer  to  give  to  the  words 
their  literal  interpretation,  and  I  think  that  there 
is  here  a  conditional  institution  of  the  brothers 
and  sisters  of  a  nephew  dying  without  issue,  and 
that  the  fourth  parties  are  accordingly  entitled  to 
take  their  brother's  share. 

The  second  question  in  this  case  relates  to 
the  share  of  another  nephew  Edward  Bannerman 
Ramsay,  but  it  standa  in  a  different  position. 
He  left  no  children,  so  the  first  proviso  does  not 
apply  to  his  case ;  nor  does  the  second,  because 
he  is  expressly  excluded  by  its  terms.  He  died 
without  leaving  issue,  surviving  the  testator, 
bnt  predeceasing  the  liferentrix.  The  question 
accordingly  which  we  have  to  determine  is, 
whether  this  bequest  of  £6000  vested  in  the 
beneficiary  a  morte  tettatoris,  or  whether  it  lapsed 
by  his  predeceaser  of  the  liferentrix  ? 

It  was  urged  against  the  legacy  vesting  a 
morte  that  there  is  here  a  provision  that  if  the 
beneficiary  died  leaving  children  they  were  to 
take  their  parent's  share ;  and  it  was  argued 
that  such  a  provision  suspended  vesting.  I 
cannot  adopt  such  an  argument;  on  the  con- 
trary, 1  think  that  this  is  a  case  of  vesting  subject 
to  defeasance  in  the  event  of  children  coming 
into  existence.  In  such  a  case  they  would  take 
their  parent's  share  and  vesting  would  be 
defeated. 

I  am  therefore  for  answering  the  second 
question  by  holding  that  this  bequest  vested  in 
the  beneficiary  a  morte  tetUUorU,  subject,  how- 
ever, to  defeasance  in  the  event  of  his  having 
issue,  which  it  appears  he  bad  not. 

LoBD  Shamd — I  agree  with  your  Lordship  on 
both  points,  and  cannot  say  that  to  my  mind  this 
case  is  attended  with  the  slightest  difiBoulty. 
With  regand  to  the  £6000  bequeathed  to  Captain 
Henry  Macdonald,  we  must  hold  that  the  fourth 
parties  are  entitled  to  it  as  conditional  institntes 
under  the  will.  I  think  we  cannot  resist  the 
Tiew  that  the  testator  meant  the  fund  to  go  to 
the  legatee  himself  if  he  survived  him,  but  that 
if  he  predeceased  that  date  it  should  go  to  bis 
issue  if  he  had  any,  and  that  if  he  had  none  it 
should  go  to  his  brothers  and  sisters.  The 
provision  is  quite  distinct,  and  I  agree  with  your 
Lordship  that  no  reason  whatever  has  been 
shown  for  reading  in  any  words  which  would 
deprive  the  fourth  parties  of  the  benefit  which 
the  testator  dearly  intended  them  to  take,  merely 
because  the  beneficiary  predeceased  the  testator. 
There  is  here  a  predilectio  in  favour  of  the 
children  of  the  benefieiary,  whom  failing  of  his 
brothers  and  sisters,  in  preference  to  the  residuary 
legatee  of  the  testator. 

I  think,  therefore,  that  the  fourth  parties  are 
entitled  to  take  in  virtue  of  the  destination-over 
contained  in  this  last  purpose  of  the  trust-deed. 

As  regards  the  bequest  to  Edward  Sannerman 
Ramsay,  it  is  in  a  somewhat  different  position. 
He  survived  the  testator  but  predeceased  the 
liferentrix  leaving  no  issue.  1  am  of  opinion 
that  his  legacy  of  £6000  does  not  fall  into  residue 
and  go  to  Lady  Christian  Maale  or  her  represen- 


tatives, but  goes  according  to  the  directions  of 
his  will.  The  legacy  vested  in  him  a  morte  te*- 
taiorit  but  subject  to  defeasance  in  the  event  of 
hie  leaving  issue,  which  he  did  not  do.  The  case 
is,  I  think,  indistinguishable  from  that  of  SneU't 
Trutteet,  March  20,  1877,  i  R.  709,  and  from 
the  recent  and  most  authoritative  judgment  of 
the  House  of  Lords  in  the  case  of  Oregory't 
Trutteei  {Rood  v.  Murray,  January  21,  1887,  14 
R.  368)  in  which  the  decision  of  this  Court  has 
been  reversed.  In  that  case  the  House  of  Lords 
dealt  with  the  case  of  Wannop  (Haldane'i  Trus- 
tees) V.  Murphy,  December  15,  1881,  9  R.  269, 
and  though  their  Lordships  were  net  deating 
with  the  case  by  way  of  appeal,  they  practically 
reversed  the  decision  of  this  Court.  The  result 
of  the  reversal  of  the  decision  in  Oregory't 
Trustee*  is  that  the  House  have  upheld  the  doc- 
trine of  vesting  subject  to  defeasance,  so  here 
the  vesting  in  General  Ramsay  was  subject  to 
defeasance  by  an  event  which,  as  matter  of  fact, 
never  occurred. 

LoBD  Adam  concurred. 

LoBD  MuBE  was  absent. 

The  Court  answered  the  first  alternative  of 
both  questions  in  the  affirmative. 

Counsel  for  the  First  Parties — 0.  K.  Mac- 
kenzie. 

Counsel  for  the  Second  Parties — C.  3.  Guthrie. 
Agents  for  First  and  Second  Parties— John  Clerk 
Brodie  <fc  Sons,  W.S. 

Counsel  for  the  Third  Parties — Gillespie. 
Agents — Tods,  Murray,  &,  Jamieson,  W.S. 

Counsel  for  the  Fourth  Parties— Sir  C.  Pearson 
— Stuart.     Agents- Alexander  Campbell,  S.S.G. 

Counsel  for  the  Fifth  Parties— Begg.  Agents 
—John  Clerk  Brodie  &  Sons,  W.S. 


VALUATION  APPEAL  COURT. 


Saturday,  February  2. 

(Before  Lord  Fraser  and  Lord  Trayner). 
TUK   CKAIOTON    C£U£T£RT   CO.    (LIHITEd) 
V.  ASSESSOR  OF  THE  LOWER  WARD  OF 
THE  COUNTY  OF  LANARK, 

Valnation  RoU— Lands  ValtiaiUm  Act  1854  (17 
aTid  18  Viet.  cap.  91),  see.  6— Cemetery— Yearly 
Value. 

Land  belonging  to  a  cemetery  company, 
laid  out  as  a  cemetery,  from  which  the 
company  derived  an  annual  income  by  allot- 
ting the  laud  in  portions  for  burial  purposes, 
was  entered  in  the  valuation  roll  at  a  yearly 
value  based  upon  the  rent  at  which  in  its 
actual  state  as  a  cemetery  it  might  be 
expected  to  let  to  a  tenant  to  be  used  by 
him  in  the  same  manner  as  it  was  used  by 
the  company.  The  company  appealed 
against  the  valuation,  and  contended  that 
the  land  ought  to  be  entered  upon  the  roll 
at  its  agricaltnral  value.  Held  that  the 
valuation  was  rigfU. 
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At  a  meeting  of  the  Yalnation  CJommittee  of  the 
Oommissionera  of  Snpply  for  the  Lower  Ward  of 
the  ooQQtj  of  Lanark  held  at  Glasgow  on  the 
12th  day  of  September  1888,  for  hearing  and 
disposing  of  appeals  against  valnstions  made  by 
the  Assessor  for  the  year  from  Whitsunday  1888 
to  Wbitsnnday  1889,  nnder  the  Lands  'Valuation 
Acts  17  and  18  Vict.  cap.  91,  and  20  and  21 
Viot.  cap.  68,  and  Amending  Acts,  the  Craigtou 
Cemetery  Ciompany,  Limited,  appealed  against 
the  entry  made  by  the  Assessor  in  the  yalnation 
roll  of  £5U0  as  the  yearly  Talne  of  the  lands 
belonging  to  the  company,  situated  in  the  parish 
of  Govan. 
The  appellants  stated  that  in  the  year  1873 
'  tbey  acquired  29^  acres  of  land,  and  partly 
enclosed  the  same  with  a  wall,  and  built  an 
entrance  lodge,  and  laid  off  part  of  the  ground 
for  burial  purposes.  When  that  had  been  done 
the  appellants'  property  was  entered  in  the  Talna- 
tion  roll  at  £100.  Since  the  appellants  acquired 
the  ground  they  disposed  of  9  acres  or  there- 
by for  burial  pnrposes,  and  the  whole  of  these 
9  acres  have  practically  been  used  for  inter- 
ments. The  remaining  portion  of  21  acres  has 
been  laid  off  with  carriage  drives  and  footpaths, 
and  made  snitable  for  burial  purposes.  Of  recent 
years  the  appellants  have  had  a  considerable 
surplus  of  revenue  over  expenditure,  and  they 
have  divided  the  same  amongst  their  shareholders. 
This  revenue  is  principally  derived  from  the  sale 
of  the  land  to  lairholders,  and  the  Assessor  con- 
tends that  the  said  sums  so  realised  from  the 
sale  of  the  lands  should  form  the  basis  of  the 
yearly  value  thereof.  In  other  words,  the  Asses- 
sor considers  the  said  revenue  from  sales  of 
ground  as  profits  of  a  business,  and  argues  that 
a  business  yielding  such  a  profit  to  the  proprietor 
would  let  to  a  tenant  at  a  rental  of  £500. 

The  appellants  objected  to  this  method  of 
arriving  at  the  yearly  valae,  and  contended — 
Firtt.  That  the  revenue  made  by  them  arose 
from  the  sale  of  the  eorpui  of  their  property, 
and  was  not  rent  or  yearly  value  of  the  lands ; 
Second.  The  principle  adopted  by  the  Assessor 
of  ascertaining  the  annual  value  from  a  compari- 
son of  income  and  expenditure  was  an  erroneous 
one.  It  led  to  the  anomaly  that,  if  strielly 
applied,  only  such  lands  and  heritages  as  yielded 
a  surplus  of  income  over  expenditure  would  be 
treated  as  having  an  annual  value.  There  were 
cemeteries  in  Glasgow  which  did  not  yield  a 
stuplns  of  revenue  over  expenditure,  and  which 
consequently  did  not  yield  any  return  to  the  pro- 
prietors, and  in  these  ca»es  the  subjects  were 
entered  in  the  valuation  roll  at  the  agricultural 
value.  In  these  cironmstances  the  appellants 
maintained  that  if  a  valuation  was  to  be 
placed  upon  burial  grounds  it  mnst  be  the 
value  at  which  the  ground  would  in  its  actual 
state  let  from  year  to  year,  and  that  that  value 
could  only  be  the  agricultural  value.  The  amount 
of  revenue  derived  from  the  disposal  of  land  to 
lairholders  conld  not  affect  in  any  way  the 
question  of  the  yearly  value  of  the  lands  in  the 
sense  of  the  Valuation  Acts — Falkirk  Oat  Com- 
pany {Limited),  20S.L.R.  (p<??-Lord  Lee).  Third. 
That  ground  disposed  of  or  set  apart  for  the  burial 
of  the  dead  was  not  a  rent-producing  subject. 
It  was  never  utilized  for  any  other  purpose,  and 
it  had  therefore  no  annual  value.  In  point  of 
fact,  the  appellants'  ground  was  not  used  in  any 


other  way  than  as  a  burial  pla«e  for  the  dead, 
and  it  yielded  no  annual  valne  to  them.  Fourth, 
By  37  and  38  Vict.  cap.  20,  ground  exdusiTely 
appropriated  as  burial  ground  was  exempted 
from  assessment  for  any  county,  burgh,  paro- 
chial, or  other  local  purpose  whatsoever,  and 
tbere  was  therefore  no  object  to  be  gained  by 
the  Assessor  increasing  the  valuation  of  the 
appellants'  ground  to  £fiOO.  The  appellants 
stated  that  £100  was  a  full  estimate  of  the  yearly 
value  of  their  land. 

The  Assessor  did  not  admit  the  assumptions 
said  to  be  made  by  him  by  the  appellants,  and 
stated  that  in  the  year  1878-79  the  annual  valne 
of  the  cemetery  was  entered  in  the  lands  valua- 
tion roll  at  £100,  and  in  the  year  1882-83,  and 
since  then,  at  £250.  For  the  current  year,  1888- 
89,  he  had  increased  the  annual  valne  to  £500, 
which  he  considered  a  most  moderate  valuation. 
In  support  of  that  he  prodnced  the  last  balance- 
sheet  of  the  company  dated  31st  December  1887, 
which  showed  less  profits  than  the  balance  sheets 
of  preceding  years,  and  which  also  showed  that 
the  cost  of  making  the  cemetery  was  £12,178, 
that  £357,  17s.  lid.  of  fen-dnty  was  paid  an- 
nually by  the  company  for  the  ground  of  the 
cemetery,  and  that  a  profit  was  made  of  almost 
£1S00.  In  the  taoe  of  that  balance-sheet  he  con- 
tended that  neither  the  company,  in  seeking  to 
find  nut  at  what  rent  they  could  afford  to  let  the 
cemetery  at,  nor  a  tenant  in  seeking  to  find  out 
what  rent  he  could  afford  to  pay  for  it,  would  pat 
the  question  to  themselves — What  is  the  agri- 
cultural valne  of  its  land  ?  Instead,  the  sne 
(owner)  would  seek  a  reasonable  return  in  the 
shape  of  interest  on  the  money  expended  in 
making  the  cemetery,  and  the  other  (tenant), 
looking  at  the  balance-sheet,  would  try  to  ascer- 
tain what  remuneration  he  would  get  to  himself 
after  working  expenses  had  been  defrayed  and  a 
rent  paid  to  the  owner.  In  fixing  the  fair  annual 
value  for  the  year  at  £500  the  Assessor  main- 
tained that  an  owner  would  ask  £500  at  least  of 
rent,  and  that  a  tenant  would  readily  give  at  the 
least  that  amount  of  rent,  and  that  he  had 
purposely  entered  that  amount  in  the  roll  as  a 
low  valuation  because  of  the  somewhat  exceptional 
nature  of  the  subject.  Though  tbere  waa  no 
immediate  object  to  be  gained  in  increasing  the 
valuation,  as  the  company  though  possessing 
heritage,  and  earning  and  dividing  dividends, 
did_  not,  rightly  or  wrongly,  pay  local  rates,  the 
incidence  of  these  rates  might  be  changed  any 
day,  and  the  company,  like  other  limited  com- 
panies possessing  heritage,  might  be  made  to  pay 
its  share.  The  company  in  prosecuting  their 
appeal  evidently  thought  that  some  object  was  to 
be  gained  in  getting  the  valuation  fixed  at  £100. 

The  Assessor  also  stated  that  the  cemetery  was 
assessed  nnder  the  Property  Tax  Acts,  thongh 
parish  churchyards  were  not  assessed. 

The  committee  sustained  the  appeal  to  the 
extent  of  £1C0,  and  fixed  the  valuation  at  £400. 

The  appellants  being  dissatisfied  with  this 
decision)  craved  a  case  for  the  opinion  of  Her 
Majesty's  Judges,  from  which  the  foregoing 
narrative  is  taken. 

At  advising — 

LoBD  FsxasB — The  appellants  in  this  case  are 
a  joint-stock  company  who  carry  on  a  perfectly 
legitimate  bnsiness.    Tbey  have  become  ownen 
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of  29}  acres  of  land,  which  they  bare  devoted  to 
the  purpose  of  a  cemetery  for  the  ioterment  of 
the  dead.  Kioe  acres  of  this  land  have  been 
already  given  off  for  burial  purposes,  and  the 
remaining  21  acres  have  been  laid  off  with 
carriage  drives  and  footpaths,  and  made  suitable 
for  the  same  purpose.  The  income  of  the  com- 
pany is  derived  from  the  grant  of  barial  stances 
and  other  fees  ;  and  the  income  for  the  year  at 
81st  December  1887  showed  a  profit  of  £1395, 
16s.  6d.  No  information  is  given  in  the  case 
as  to  the  conditions  on  which  lairs  have  been 
granted  to  the  persons  whose  relatives  are  buried 
therein.  The  grants  to  these  persons  are  called 
•■sales."  But  this  term  is  clearly  inapplicable, 
for  there  can  be  no  sale  of  heritage  in  Scotland 
except  by  disposition,  which  it  is  not  said  any  of 
the  grantees  of  the  lairs  ever  received.  Nor  is 
there  any  information  given  as  to  what  are  the 
obligations  of  the  company  in  reference  to  keep- 
ing in  good  order  the  plots  of  ground,  nor  as  to 
any  right  of  access  to  or  control  over  the  lairs 
allocated.  I  suppose  it  must  be  taken  for  granted 
that  the  cemetery  is  to  be  kept  in  order  by  the 
company,  and  that  the  nature  of  the  transaction 
is  a  grant  of  perpetual  nse  for  the  purpose  of 
interment  to  the  allottee,  without  any  transfer- 
anoe  of  the  right  of  property  from  the  company 
to  the  allottee.  As  explained  to  us  at  the  debate 
this  was  the  nature  of  the  right  which  the  allottee 
claimed. 

Kow,  what  rent  would  a  hypothetical  ten- 
ant give  for  such  a  subject  ?  If  the  joint-stock 
company  let  the  cemetery  to  a  tenant,  the 
latter  would  have  all  the  powers  which  they  pos- 
sessed of  utilising  the  cemetery  for  the  purpose 
for  which  it  was  created,  viz.,  a  place  for  inter- 
ment. The  only  way  in  which  he  could  so 
utilise  it  would  be  simply  by  giving  off  lairs  and 
receiving  the  price  therefor  from  the  allottees. 
The  tenant  could  not  be  restrained  from  the  use 
of  the  cemetery  by  the  landlords,  because  such 
use  was  that  to  which  it  was  devoted.  The 
appellants  contend  as  follows—"  That  if  a  valua- 
tioix  is  to  be  placed  upon  burial  grounds,  it  must 
be  the  value  at  which  the  ground  would  in  its 
kctaal  state  let  from  year  to  year,  and  that  that 
value  can  only  be  the  agricultural  value."  Why 
should  it  be  an  agricultural  value  when  the  land 
has  been  laid  out  as  a  burial  ground,  enclosed 
with  a  wall,  and  with  the  carriage  drives  and 
f ootpktbs  suitable  for  a  burial  ground.  It  must 
be  dealt  with  as  in  its  actual  state  as  such  burial 
groand,.and  not  as  agricultural  land. 

In  the  next  place,  what  is  the  income  deriv- 
able from  this  cemetery?  The  only  income 
which  it  yields  is  the  sums  paid  for  the  lairs 
that  are  given  off.  The  income  will  no  doubt 
cease  in  time  when  the  whole  area  of  this 
cemetery  has  been  allocated,  but  in  the  mean- 
time that  must  be  treated  as  income ;  and  ac- 
cording to  the  balance-sheet  annexed  to  the  case 
the  profit  on  the  year  ending  31st  December  1887 
is  £1396,  168.  6d.  Surely  a  tenant  of  the  sub- 
ject, whose  expenditure  would  be  very  little- 
only  that  of  keeping  the  cemetery  in  good  order 

conld   upon  receiving  £1395  afford  to  pay  a 

rent  of  £400,  at  which  sum  the  valuation  com- 
mittee have  fixed  it.  I  observe  that  the  case  has 
been  made  the  matter  of  decision  by  the  Queen's 
Bench  in  England  in  the  case  of  The  Queen  v. 
Abney  Park  Cemetery  Company,  Ij.K.,  8  Q.B. 
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515,  where  the  Court  determined  that  the  sums 
received  for  lairs  was  just  income  that  must  he 
taken  into  account  I  am  therefore  of  opinion 
that  the  determination  of  the  valuation  com- 
mittee in  this  case  was  right. 

liOBD  Tbatneb  oonoorred. 

The  Oonit  sustained  the  valuation. 

Counsel  for  the  Appellants  —  W.    Campbell. 
Agent — James  Drummond,  W.S. 


Wednesday,  January  30. 

(Before Lord  Fraser  and  Lord  Trayoer.) 

THE  ASSESSOR  OF  THE  COUNTY  OF  ARGYLL 
V.  MARQUESS  OF  BREADALbANB. 

Valuation  BoU — Valuation  of  Land*  (SeoHancD 
Amendment  Act  1878(42  and  43  Viet.  cap.  42), 
$ee.  9 — Bemit  to  Obtain  further  Information. 
The  appellant  in  a  valuation  appeal  moved 
the  Court  to  remit  the  case  to  the  Valuation 
Committee  to  take  further  evidence.     Infor- 
mation of  the  facts  which  the  appellant  de- 
sired to  prove  was  in  his  possession  when 
the  case  was  before  the  committee,  but  he 
failed  to  lead  evidence  thereof,  or  to  move 
for  an  adjournment  to  enable  him  to  do  so. 
The  motiop  was  refuted. 
At  a  meeting  of  the  Valuation  Committee  of  the 
county  of  Argyll,  held  at  Oban  on  the  18th  day 
of  September  1888,  to  dispose  of  appeals  against 
the  valuations   of    lands   and   heritages  by   the 
County  Assessor  for  the  year  ending  Whitsunday 
1889,  under  the  Valuation  of  Lands  (Scotland) 
Acts  17  and  18  Viot.  cap.  91,  20  and  21  Vict.  cap. 
58,  42  and  43  Viot.  cap.  42,  and  49  Vict.  cap.  15, 
the  Marquess  of  Breadslbane  appealed  against 
the  following  entries  in  the  valuation  roll  of  the 
county  of  Argyll  for  said  year : — 

Proprietor.        Occupier.    Yearly  Rent 
or  \  aliie. 


No. 


Description  of 
Subject. 

Partik  of 
Ardckattan 
andMuckaim. 
0,678  Blackmonnt  Den  ThoMirqttess    Proprietor.    e.K'i 
forest  and  of  Breid- 

liOdge.  albane. 

Shooting  and 
Gnuing.  Parith  of 

Gltnorchy  and 
Jnnuhaei. 
10,1S2  Do.  The  Marquess        Do.  £18C0 

or  Bread*lbane, 

The  Assessor  produced  the  statutory  return 
made  on  behalf  of  the  proprietor,  which  in- 
structed that  the  valuation  entered  in  the  roll 
agreed  with  the  amount  returned  by  the  proprie- 
tor, viz.,  £720  and  £1860  respectively. 

The  Assessor  referred  to  the  case  of  Dalneu 
(No.  84)  of  last  year,  where  the  Valuation  Com- 
mittee fixed  the  value  of  that  forest  at  £255,  or 
£15  per  stag,  for  17  stags,  being  less  than  the 
grazing  value  of  the  lands.  Her  Majesty's  Judges 
on  appeal  differed  in  opinion,  and  the  valuation 
by  the  Valuation  Committee  stood. 

That  valuation  was  arrived  at  on  the  evidence 
of  Mr  N.  B.  Mackenzie,  solicitor,  Fort-William, 
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as  to  what  had  been  done  in  the  oonnties  of 
InvemefB,  Boss,  and  Satherland  in  arrivijig  at 
Talne  of  deer  f  oiests  in  these  connties,  where  he 
stated  that  £15  per  stag  had  been  adopted  as 
the  annual  valne.  The  AssesBor  then  proposed 
to  read  and  pnt  in  letters  he  had  received  from 
the  Assessors  of  Inverness,  Boss,  and  Sntherland 
shires.  Counsel  for  the  appellant  objeoted,  on 
the  gronnd  that  the  writers  conld  have  been 
obtained  as  witnesses.  The  Committee  sustained 
the  objection  to  the  reading  of  the  letters,  but 
agreed  to  admit  the  statement  of  the  Assessor  as 
a  witness  bb  to  material  facts  which  he  had 
ascertained.  The  Assessor  then  stated  that  be 
had  made  very  careful  inquiry  as  to  the  valna- 
tions  of  deer  forests  in  Inverness,  Boss,  and 
Sntherland  shires,  and  found  that  no  such  rule 
had  been  adopted  in  either  of  the  counties  named, 
and  that  as  a  matter  of  fact  in  no  case  was  theire 
a  forest  valued  at  less  than  £20  per  stag,  while 
he  quoted  the  following  oases  of  forests  actually 
let  at  much  higher  rates,  viz. — Balmacan,  Glen 
Urquhait,  rent  £3000,  after  all  deductions  £2049, 
or  £30  per  stag  ;  Dell,  Abemethy,  net  rent  £1762, 
equal  to  £25  per  stag ;  Glenmore,  Abernethy, 
£1300,  equal  to  £25  per  stag;  Bothiemurohni, 
equal  to  £25  per  stag ;  Applecross,  equal  to  £22 
per  stag;  Jura,  Argyllshire,  equ^  to  £22,  lOs. 
per  stag.  The  Assessor  further  stated  that  he 
had  ascertained  that  Mr  Mackenzie  was  in  error 
in  stating  that  the  Commissioners  of  Supply  of 
Inverness-shire  had  appointed  a  committee  to 
assist  the  Assessor  in  finding  ont  a  basis  upon 
which  to  value  unlet  shootings  and  deer  forests. 
No  snob  committee  had  been  appointed,  and  no 
communication  in  regard  thereto  had  been  made 
to  the  Assessor  of  luverness-shire,  and  in  no 
case  had  the  rate  of  £15  per  stag  been  adopted. 

As  stated  in  the  Dalnett  appeal  (No.  84),  the 
Blaokmonnt  Forest  was  leased  by  Earl  Dudley  at 
£4500,  and  he  was  limited  to  120  stags,  m 
£37,  10s.  per  stag  net  It  was  sub-let,  with  the 
proprietor's  consent,  in  1880  at  £3260  ;  in  1881  at 
£3600;  in  1882,  1883,  1884,  and  1885  at  £3000, 
the  tenant  providing  servants,  gbiUies,  do.,  the 
limit  of  stags  was  100,  or  at  the  rate  of  £32,  IDs., 
£36,  and  £30  per  stag  net.  The  forest  is 
admitted  to  be  one  of  the  finest  in  Scotland. 

The  Assessor  further  stated  that  when  settling 
the  valuation  of  the  forest  last  year,  Mr  Yonng, 
the  agent  for  the  proprietor,  admitted  that  Lord 
Breadalbane  refused  an  offer  of  £3000  for 
the  forest  by  a  former  sub-tenant. 

Noother  evidence  was  adduced  by  the  Assessor  in 
support  of  bis  statement,  and  the  material  facts 
relied  on  by  him  were  denied  by  the  appellant. 

The  appellant  contended  that  the  case  of 
Dalneu  referred  to  by  the  Assessor  mled  the 
present  case,  and  that  accordingly  £15  for  each 
stag  which  might  be  killed  should  be  adopted  as 
the  basis  of  the  value  of  the  forest.  When  this 
case  was  before  the  Committee  last  year  an 
exhaustive  inquiry  was  entered  into  as  to  the 
rents  of  deer  forests  in  the  other  counties  of 
Scotland,  and  evidence  was  led.  It  was  proved 
to  the  satisfaction  of  the  Committee,  "  that  the 
Commissioners  of  Supply  for  Inverness-shire,  in 
the  spring  of  1887,  appointed  a  committee 
to  assist  the  assessor  in  finding  out  a  basis  upon 
which  to  value  unlet  shootings  and  deer  forests. 
They  took  information  from  every  possible 
source,   and    the    result   was  that    they   came 


to  the  conclusion  that  the  net  value  should 
be  £15  per  stag  for  deer  forests.  Acting  upon 
this  information  Inverness  had  adopted  this  rate, 
and  Boss-shire  and  Sutherlandshire  had  followed 
their  example."  The  Committee  accordingly 
fixed  the  value  at  the  rate  of  £15  per  stag.  The 
judgment  of  the  Committee  on  this  point  was  con- 
firmed by  the  Judges  on  appeal  (though  they 
differed  in  opinion  regarding  another  point  in 
the  case),  Lord  Fraser  expressing  himself  at 
perfectly  satisfied  with  the  judgment  of  the 
Committee.  The  Assessor  had  adduced  no  evi- 
dence in  support  of  his  statement  other  than  the 
statement  of  facts  which  he  had  ascertained, 
which  the  Committee  admitted  as  such,  and 
therefore  it  must  be  taken  as  a  fact,  in  view  of 
the  evidence .  in  the  Dalneu  case,  that  the 
counties  of  Inverness,  Boss,  and  Sutherland  had 
adopted  the  valuation  of  £16  per  stag. 

The  appellant  adduced  the  evidence  of  the 
ground  officer — who,  however,  conld  not  speak 
from  personal  knowledge  as  to  the  number 
of  stags  killed — to  show  that  the  number  of  stags 
which  could  be  killed  in  each  year  was  83 ;  that 
the  forest  had  deteriorated  in  value  as  a  lettable 
subject  on  account  of  some  of  the  adjoining 
ground  having  been  let  with  right  to  kill  deer, 
and  some  having  been  cleared  to  make  a  forest ; 
and  that,  since  Lord  Dudley  was  tenant  of  the 
forest,  the  two  grazings  of  Glenkitland  and  Clash- 
gour  were  let  as  sheep  farms,  and  were  separately 
valued  in  the  valuation  roll,  the  annual  value  of 
Olenkitland  being  £120,  and  Clashgour  £150. 

The  Assessor  contended  that  the  Dalneu  case 
could  not  establiBh,  and  was  Uot  intended  to 
establish,  any  general  rule.  It  proceeded  en- 
tirely upon  the  evidence  of  Mr  Mackenzie,  which 
he  had  proved  to  be  incorrect  The  Blackmount 
Forest  was  capable  of  yielding  100  stags  per 
annum,  although,  being  in  the  proprietor's 
hands,  it  had  not  recently  been  shot  to  its 
full  capacity.  Looking  to  the  valuations  of  other 
deer  forests  which  he  had  given,  and  to  the  fact 
that  liord  Breadalbane  had  refused  a  rent  of 
£8000  for  Blackmount,  it  was  moderately  Talaed 
at  £2380,  the  sum  entered  in  the  roll. 

The  Court  found  the  number  of  stags  the 
forest  is  capable  of  producing,  one  year  with 
another,  to  be  100,  and  fixed  the  valuation 
at  £16  per  stag  for  100  stags =£1600,  with  £8 
per  head  for  40  cattle  grazed  in  the  forest  They 
therefore  directed  the  valuation  of  £720  in 
the  parish  of  Ardchattan  and  Muckaim  to  be 
reduced  to  £440,  and  the  valuation  of  £1860  in 
the  parish  of  Glenorohy  and  Innishael  to  b« 
reduced  to  £1140. 

The  Assessor  expressed  himself  dissatisfied 
with  the  decision,  and  took  a  case  for  the 
opinion  of  Her  Majesty's  Judges. 

At  the  hearing  of  the  appeal,  counsel  for  the 
appellant  moved  the  Court  to  remit  the  eaie 
to  the  Valuation  Committee  to  bear  the  evidence 
of  the  parties  upon  whose  information  the  Asses- 
sor's statements  before  the  Committee  were 
founded. 

At  advising — 

LoBD  Fbassb— In  thisoase,  which  has  todeal  with 
the  valuation  of  the  Blackmount  Deer  Forest  and 
Lodge,  and  the  shooting  and  the  grazing  belong- 
ing to  the  Marquess  of  Breadalbane,  the  parties 
are  at  issue  in  regard  to  simply  the  amount  at 
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which  each  sbonld  be  stated  in  the  valnation  rolL 
In  the  case  of  Dalneii  (Attettorfor  ArgylWiire) 
r.  Stuart,  March  15,  1888,  15  K.  588,  the  Valu- 
ation Oommittee  held  that  the  value  of  that  forest 
must  be  estimated  at  £15  per  stag  for  17  stags, 
making  in  all  £256.  This  valae  proceeded  npon 
a  report  submitted  to  the  Committee,  of  the  valnes 
pnt  npon  deer  forests  in  Inveroess,  Ross,  and 
Sntherland  shires.  The  Committee  adopted  this 
Talnation,  and  althongh  the  Jndges  in  this  Court 
were  divided  in  opinion,  there  was  no  division  be- 
tween them  as  to  £15  being  tbe  proper  valuation 
for  a  stag.  We  have  now  been  told  that  the  Valu- 
ation Oommittee  in  the  case  of  Dainess  were  mis- 
led, and  that  instead  of  £15  being  the  rate  per 
stag  in  the  neighbouring  counties,  there  was  no 
case  where  a  forest  was  let  at  less  than  £20  per 
stag.  Now,  it  is  relevant  to  attack  the  Dalneu 
decision  as  an  anlhority,  that  it  proceeded  upon 
imperfect  information,  and  if  the  appellant,  the 
Assessor,  had  gone  rightly  about  it  he  might,  if  he 
BQOceeded  in  his  attack,  increase  the  valuation  of 
each  stag.  But  instead  of  this,  what  he  proposed 
to  do  was  to  read  and  pnt  in  letters  which  he  had 
received  from  the  Assessors  of  Inverness,  Koss, 
and  Sntherlaiid  shires,  to  which  the  objection  was 
taken  that  these  letters  could  not  be  read,  the 
writers  of  them  being  available  as  witnesses, 
and  the  Committee  very  properly  rejected  the 
evidence.  Then  the  whole  gronnd  of  challenge 
of  the  Dalneu  decision  rested  upon  the  Assessor's 
own  statement,  which  the  Committee  agreed  to  re- 
ceive, which  certainly  was  very  meagre  proof,  and 
it  is  mentioned  that  "  no  other  evidence  was  ad- 
duced by  the  Assessor  in  support  of  his  statement, 
and  the  material  facts  relied  on  by  him  were 
denied  by  the  appellant." 

The  Committee  rejected  the  contention  of  the 
appellant.  He  had  an  opportunity,  if  his  wit  - 
nesses  were  not  present,  of  getting  the  case  de- 
layed to  another  diet,  but  this  he  objected  to.  It 
was  moved  on  behalf  of  the  Marquess  to  adjourn 
the  case  if  farther  evidence  was  to  be  addnced, 
but  this  not  being  agreed  to  the  Valuation  Com- 
mittee could  only  pronounce  judgment  on  the 
evidence  before  them.  We  were  then  moved  by 
the  counsel  for  the  appellant  to  remit  the  case  back 
to  the  Valuation  Committee  to  hear  the  evidence 
that  had  not  been  forthcoming  at  the  first  meet- 
ing. I  am  clearly  of  opinion  that  we  ought  not 
to  do  so.  The  power  of  making  a  remit  granted 
by  statute  to  this  Court  in  order  to  obtain  further 
information  most  be  limited  in  its  character  to 
snoh  matters  as  a  mistake  committed  in  the  state- 
ment of  the  case  ;  the  setting  forth  specific  details 
of  matters  which  are  stated  quite  generally  ;  or  to 
correct  a  judgment  of  the  Committee  refusing  to 
allow  competent  or  admitting  incompetent  proof, 
and  matters  of  a  similar  character.  But  it  was 
never  intended  that  when  the  remit  is  asked  for 
the  purpose  of  beginning  to  make  out  a  case  ab 
ffto,  and  to  lead  the  evidence  which  could  have 
been  properh  led  before,  that  a  similar  indulgence 
should  be  allowed.  In  all  probability  this  case  will 
come  up  again  next  year  if  the  information  which 
tbe  Assessor  says  he  has  got  is  in  his  possession. 

LoBD  Tbatnes— I  take  quite  the  same  view. 
Tbe  appellant  should  have  been  ready  with  his 
proof  before  the  Committee  to  show  that  the 
decision  in  the  Dalneu  case  had  proceeded  upon 
Information  which  was  erroneous.    He  now  wants 


a  remit  to  enable  him  to  make  a  better  case  than 
he  presented  to  the  Committee.  I  think  that  is 
not  one  of  the  purposes  for  which  we  are 
authorised  by  the  statute  to  send  a  case  back  to 
the  Committee. 

The  Court  sustained  the  valuation. 

Counsel  for  the  Appellant — Low.  Agent — 
Party. 

Counsel  for  the  Beapondent — Asher — Otole. 
Agent — Davidson  &  Syme,  W.S. 


Thursday,  January  31. 

(Before  Lord  Fiaser  and  Lord  Trayner.) 

HABTIN  V.  ASSESSOR  OF  TBE  BUBOH  OF 

LEITB. 

Valuation  BoU—  Valuation  of  Lands  (Scotland) 
Act  1864  (17  and  18  Viet.  cap.  91),  tee.  6— 
Contideration  other  than  Sent — Provision  to 
Erect  Wooden  Building  BemovaUe  at  End  of 
Lease. 

A  plot  of  ground  was  let  to  a  circus  pro- 
prietor for  a  period  of  five  years  at  a  rent  of 
£116  per  annum.     The  tenant  was  taken 
bound  within  two  months  of  his  entry  to 
erect  a  circus  npon  the  gronnd.     It  was  fur- 
ther provided  that  the  tenant  should  be  en- 
titled to  remove  bis  buildings  at  tbe  termina- 
tion of  the  lease.     Beld  that  the  provision  in 
the  lease  for  the  erection  of  a  circus,  was  not 
a  consideration  other  than  tbe  rent,  which 
must  accordingly  be  taken  to  be  the  yearly 
value  of  the  land. 
At  the  Valuation  Court  for  the  bnrgh  of  Leith, 
held  on  the  lltb  day  of  September  1888  to  dis- 
pose of  appeals  against  the  valuations  by  the 
Assessor  of  the  burgh  for  the  year  commencing 
at   Whitsunday  1888,   under   the   Valuation   of 
Lands  (Scotland)  Acts,  an  appeal  was  made  by 
William  Martin,   No.   6  Tennant  Street,  Leith, 
factor  for  and  on  behalf  of   George  Stewart  of 
Thornhill,  Lasswade,  against  the  following  entry 
in  the  valuation  roll : — 

^;SS^         Sl«».ion.  Ptoprirtor.  O-agS."'         Value. 

Circus.      O.  Junction     O.  Stewart,    A.  K.  Coolte.      £300. 
Sireet.  Lasswade. 

The  appellant  objected  to  the  said  entry,  and 
craved  that  it  be  altered  to  the  extent  and  effect 
of  describing  the  subjects  as  gronnd  and  not  a 
circus,  and  of  stating  the  value  thereof  at  £116. 
Or  otherwise,  if  the  basis  adopted  by  the  Assessor 
were  sustained,  that  the  value  be  altered  and 
stated  at  £216 ;  and  that  on  the  grounds  that  the 
appellant  was  proprietor  of  tbq  ground  alone,  and 
not  of  the  circus  erected  thereou,  and  that  under 
the  lease  produced  the  only  rent  or  consideration 
received  by  the  said  George  Stewart  for  said 
ground  is  £115,  And  if  the  basis  of  valuation 
adopted  by  the  Assessor  were  sustained  the  value 
of  the  erections  had  been  over-estimated  by  him, 
or  tbe  percentage  on  tbe  cost  overstated. 

The  parties  were  agreed  as  to  the  facts  which 
were  stated  |to  be  as  follows,  viz. — That  the 
missive  offer,  dated  12th  October  1887,  quoted 
below,  with  the  acceptance  thereof,  constituted 
the  contract  of  lease  between  the  parties,  and 
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contained  the  whole  Btipnlations,  and  that  bnild- 
ingg  had  been  erected  by  the  tenant  on  the 
ground  in  terms  of  the  tease. 

It  «aa  pleaded  for  the  appellant  on  the  first 
ground  of  appeal — "  (1)  That  the  lease  prodoced 
being  a  boM  fide  lease,  and  the  rent  payable 
thereunder  conditioned  as  the  fair  annnal  value 
of  the  subjects  thereby  let,  such  rent  must  in 
terms  of  the  statute  be  deemed  and  taken  to  be 
the  yearly  rent  or  value  thereof.  (2)  That  the 
stipidations  contained  in  the  lease  were  only  matter 
..of  regulation  as  to  the  nse  of  the  property,  and 
did  not  amount  to  grcutum  or  consideration  other 
than  rent.  (3)  That  in  any  event  the  lease  being 
for  less  than  twenty-one  years,  and  the  erections 
put  on  the  ground  by  the  tenant  being  of  a  tem- 
porary nature,  and  removable  by  the  tenant,  were 
not  of  the  natare  of  heritage  within  the  meaning 
of  the  Valuation  Act,  and  that  the  value  of  these 
erections  consequently  fell  to  be  deducted  from 
the  valuation  on  the  roll ;  or  otherwise,  that  the 
appellant  should,  as  the  fact  wa>i,  be  entered  as 
proprietor  of  the  ground  only,  and  the  tenant 
under  the  lease  as  proprietor  of  tbe  buildings  or 
erections. " 

The  Assessor,  however,  maintained — (I)  That 
under  the  lease  the  ground  referred  to  therein 
was  not  let  as  a  piece  of  ground  pure  and  simple 
to  be  occupied  as  A  yard,  bat  was  let  on  the  con- 
dition and  under  an  obligation  by  the  tenant  to 
erect  and  complete  a  substantial  wooden  circus 
building,  in  terms  of  certain  plans  submitted  by 
the  tenant  to  and  approved  of  by  the  landlord, 
and  that  within  two  months  from  the  date  of 
entry ;  (2)  that  the  obligation  upon  the  tenant  to 
bnild  the  circus  was  as  much  a  consideration  and 
condition  of  granting  tbe  lease  as  the  promise  of 
payment  of  the  money  rent ;  (3)  that  the  circus 
having  been  erected,  the  nature  of  the  subject 
was  entirely  changed,  and  the  lands  and  heritages 
at  Great  Junction  Street,  which  fell  to  be  entered 
in  the  valuation  roll,  were  not  a  mere  piece  of 
ground,  but  a  house  or  building  known  as  a 
circus,  and  must  be  valued  as  such  accordingly. 

The  Assessor  referred  to  the  case  of  Arnott  v. 
The  North  BrxtUh  RaUway,  9th  February  1884, 
11  B.  538. 

The  Magistrates  and  Caanoil  adopted  the  As- 
sessor's view,  that  tbe  subjects  should  not  be 
valued  at  the  mere  ground  rent  of  £115,  but  that 
the  building  also  should  be  valued,  and  fixed  the 
value  at  the  sum  of  £215,  as  craved  by  the  appel- 
lant in  the  alternative  branch  of  this  appeal. 

The  agent  for  the  appellant  expressed  his  dis- 
satisfaction with  the  decision,  in  respect  that  it 
did  not  value  the  subject  as  craved  in  the  first 
alternative  of  his  appeal,  and  took  a  case  from 
which  the  foregoing  narrative  is  taken. 

The  missive  offer  addressed  by  the  proprietor's 
agent  to  the  tenant's  agent  contained,  inUr  alia, 
the  following  conditions: — 

"1.  The  rent  to  be  £115  sterling  per  annum, 
payable  half-yearly  in  advance,  at  the  usual 
terms,  and  in  equal  portions,  and  yon  will  per- 
sonally guarantee  payment  of  the  first  half-year's 
rent  at  Martinmas  firnt. 

"  2,  The  lease  to  be  for  five  years  from  Mar- 
tinmas first  1887,  but  after  or  on  the  expiry  of 
the  first  two  years  thereof,  the  proprietor  of  the 
gronnd  to  have  the  right  to  resume  possession  of 
the  gronnd  for  building  purposes  upon  giving 
twelve  months*  notice  in  writing  to  the  tenant. 


"3.  Mr  Cooke  shall  be  bound,  within  two 
months  from  the  date  of  his  entry,  to  erect  and 
complete  a  substantial  wooden  circus  building  in 
terms  of  the  plana  which  he  has  ^lubmitted  to  me, 
and  which  I  approve  of,  and  the  said  building  to 
be  completed  to  my  reasonable  satisfaction. 

"6.  Mr  Cooke  shall  be  entitled  to  remove  his 
buildings  at  the  natural  or  earlier  termination  of 
the  lease,  and  shall  be  bound  to  leave  th«  site 
clear  and  free  from  all  rabbish  or  debris,  and 
fenced  in  as  at  present  towards  the  public  street 
and  east  lane." 

At  advising — 

LoBD  Frasxb — This  case  presents  a  question 
for  decision  which  comes  up  at  every  sittings  of 
this  Appeal  Court.  The  6th  section  of  the  Valoa- 
tion  Act  enacts  that  where  the  lands  to  be  valued 
"are  bonaflie  let  for  a  yearly  rent,  conditioned 
as  the  fair  annual  value  thereof  without  grcutum 
or  consideration  other  than  the  rent,  such  rent 
shall  be  deemed  and  taken  to  be  tbe  yearly  rent 
or  value  of  such  lands  and  heritages  in  terms  of 
this  Act."  The  clause  for  construction  is  "con- 
sideration o'ther  than  the  rent."  It  has  presented 
itself  in  a  variety  of  forms,  as  is  illustrated  by 
many  decisions  since  the  statute  was  passed.  I 
adhere  to  all  that  I  have  said  in  the  case  of  TA« 
Truiteet  of  the  Dundee  Harbour,  Ae.  v.  A$$e**i)r 
for  Dundee,  March  19,  1886,  13  R.  831,  via., 
that  the  consideration  must  be  valuable,  and  not 
a  mere  matter  of  regulation  as  to  how  a  tenant 
shall  use  the  property ;  that  the  stipulation  in 
favour  of  the  landlord  shall  not  be  such  as  the 
common  law  implies  apart  from  the  conditions  in 
the  lease ;  and  that  the  tenant  shall  be  bound  to 
do  something  which  redounds  to  the  advantage 
of  the  landlord. 

The  present  case  presents  a  point  of  difference 
from  all  the  cases  which  have  hitherto   been 
decided.    It  is  stipulated  by  the  lease  that  the 
tenant  "shall  be  bound  within  two  months  from 
tbe  date  of   his  entry  to  erect  and  complete  a 
substantial  wooden  circus  building  in  terms  of 
the  plans  which  he  has  submitted  to  me,  and 
which  I  approve  of,  and  tbe  said  building  to  be 
completed  to  my  reasonable  satisfaction. "    Not, 
if  the  lease  had  gone  on  further  to  stipulate  that 
the  building  so  to  be  erected  should  belong  to 
the  landlord  at  the  termination  of  the  lease, 
there  would  clearly  have  been  a  consideration 
other  than  the  rent  of  £115,  and  that  rent  in 
consequence  could  not  have  been  taken  as  tbe 
annual  value  of  the  subjects.     But  the  contrary 
has  been  stipulated,  for  it  is  agreed   that  the 
tenant  "  shall  be  entitled  to  remove  his  buildings 
at  tbe  natural  or  earlier  termination  of  the  leaie, 
and  shall  be  bound  to  leave  tbe  site  clear  and 
free  from  all  rubbish  or  debris,  and  fenced  in 
as  at  present  towards  the  public  street  and  east 
lane" — that  is  to  say,  the  tenant  has  right  to 
leave  the  circus  which  he  has  built,  or  take  it 
away,  at  his  pleasure ;   bat  if  he  does  take  it 
away,  he  must  remove  all  debris.     The  landlord 
thus  receives  no  advantage  whatever  from  tbe 
erection  of  the  circus  except  to  this  extent,  that 
during  the  sabsistence  of  the  lease  it  is  a  security 
to  him  to  the  extent  of  its  value  for  payment  of 
the  rent,  and  the  question  then  comes  to  be. 
whether  this  security  is  a  Consideration  other 
than  the  rent. 

Now  let  as  test  this  by  the  ordinary  secoritr 


Digitized  by 


Google 


Martin  r.  Lsith  Assessor,  I 
Jan.  SI,  1889.         J 


The  Scottish  Law  Beporter.—  Fol.  XXVI. 


.633 


of  oautioD.  In  the  present  case  the  landlord 
does  get  a  cautionary  obligation  for  the  tenant, 
because  it  is  a  condition  of  the  lease  that  the 
tenant's  agent  "vill  personally  guarantee  pay- 
ment of  the  first  half-year's  rent  at  Martinmas 
first."  Is  this  any  consideration  other  than  the 
rent?  It  dearly  is  not.  It  simply  is  a  precaution 
taken  by  the  landlord  that  the  rent  shall  be  paid, 
but  this  is  not  a  consideration  other  than  the 
rent.  It  makes  the  payment  more  seonre,  but 
that  is  aU.  Now,  is  the  security  afforded  by  the 
existence  of  the  wooden  circus  in  anyway  differ- 
ent? It  appears  to  me  that  it  is  not.  I  am 
therefore  of  opinion  that  the  determination  of 
the  Magistrates  in  this  case  was  wrong,  and  that 
the  ralna  in  the  roll  shonld  be  rednoed  to  £116. 

LoBD  Tbatneb — I  agree  with  the  opinion  which 
yonr  Lordship  has  delivered.  The  6th  section 
of  the  Act  requires  the  assessor  (speaking  in 
general  terms)  to  take  as  the  yearly  rent  or  Talne 
of  a  subject  actually  let^  the  rent  expressed  in 
the  lease,  but  it  adds  that  the  rent  expressed  in 
the  lease  shall  not  be  taken  to  be  the  yearly  rent 
or  value  of  the  subject  wh^e  the  lease  confers 
npon  the  landlord  a  grasium  or  consideration 
other  than  rent,  that  being  an  enhancement  of 
the  advantage  which  the  landlord  receives. 

In  this  case  the  landlord  gets  a  rent  fixed  by  the 
lease,  and  he  gets  no  advantage  or  consideration 
whatever  for  the  land  beyond  the  stipulated  rent. 
It  is  true  that  there  is  an  obligation  to  build  a 
cirons  within  two  months,  and,  as  your  Lordship 
pointed  out,  that  may  afford  a  security  to  the 
landlord  for  payment  of  his  rent  beyond  what  he 
would  have  had  if  the  circus  had  not  been  built. 
Bnt  that  is  not  a  consideration  which  enhances 
the  value  of  the  subject  to  the  landlord.  Then, 
tested  by  the  case  of  a  cautionary  obligation  as 
yonr  Lordship  has  tested  it,  the  argument  of  the 
respondent  fails — the  existence  of  the  cautioner 
makes  the  landlord's  chance  of  recovery  greater, 
bnt  after  all,  whether  he  recovers  from  the  cau- 
tioner or  the  debtor,  he  only  gets  the  amount  of 
rent  stipulated.  And  so,  in  this  case,  whatever 
the  landlord's  security  may  be,  he  gets  no  more 
than  the  rent  stipulated  in  the  lease.  It  seems 
to  me  plain  therefore  that  there  is  here  no 
grasium  or  consideration  other  than  the  rent, 
and  that  under  section  6  of  the  Act  the  rent 
fixed  by  the  lease  must  be  entered  in  the  roll  as 
the  yearly  rent  or  value  of  the  subjects. 

The  Court  sustained  the  appeal. 

Oonnsel  for  the  Appellant — C.  K.  Mackenzie. 
Agent— D.  H.  Murray,  S.S.O. 

Counsel  for  the  Respondent — Guthrie  Smith — 
Salvesen.    Agent — 3.  O.  Irons,  S.S.C. 


Thursday,  January  31. 

(Before  Lord  Frasef  and  Lord  Trayner.) 

THE  FOUTH  BRIDGE  RAILWAY  COMPANF 
V.  THE  ASSESSOR  OF  THE  BURGH  OF 
QUEENSFERUY. 

Valuation  BoU—Land*  Valuation  Act  185+  (17 
and  18  Viet.  cap.  91),  teet.  a  and  21— The 
Forth  Bridge  Uailtoay  Act  1882  (45  and  46 
Viet.  cap.  114),  tee.  16— Land  forming  Part  of 
Undertaking. 

By  sec.  16  of  the  Forth  Bridge  Bailwavt 
Act  1882  it  is  provided  that  land  acquired 
tmder  that  Act  shall,  for  all  "  purposes  what- 
soever, be  the  undertaking,  railway  works, 
and  property  of  the  company. " 

By  sec.  3  of  the  Lands  ^^aluation  Act  it  is 
provided  that  county  and  bnrgh  assessors 
shall  value  the  lands  within  the  county  or 
burgh  other  than  the  lands  and  heritages  of 
railway  and  eanal  companies,  the  assessment 
of  which  is  provided  for  by  sec.  21,  which 
provides  that  the  Assessor  of  Bailways  and 
Canals  shall  value  in  eumulo  "  all  lands  and 
heritages  in  Scotland  belonging  to  or  leased 
by  each  railway  and  canal  company  and 
forming  part  of  its  undertaking. " 

A  plot  of  ground  lying  within  a  burgh 
which  had  been  acquired  by  the  Forth 
Bridge  Railway  Company  under  their  Act 
of  1882,  and  which  was  occupied  by  a  portion 
of  railway  in  course  of  construction,  was 
entered  in  the  valuation  roll  by  the  assessor 
of  the  borgb  at  its  agricultural  value. 

On  an  appeal,  field  that  the  land  in  question 
formed  part  of  the  undertaking  of  the  com- 
pany, and  fell  to  be  valued  as  such  by  the 
Assessor  of  Railways  and  Canals,  and  ought 
not  to  have  been  put  upon  the  roll  by  the 
assessor  of  the  burgh. 

At  the  Lands  Valuation  Court  of  the  royal 
burgh  of  Queensferry,  held  by  the  Magis- 
trates and  Town  Council  within  the  Council 
Chambers  there  upon  Monday  the  10th  day  of 
September  1888  for  the  purpose  of  hearing  and 
disposing  of  appeals  against  valuations  made  by 
the  Assessor  of  the  said  burgh  for  the  year  from 
Whitsunday  1888  to  Whitsunday  1889,  the  Forth 
Bridge  Railway  Company  appealed  against  the 
following  entry  in  the  valnation  roll,  the  ground 
valued  in  that  entry  being  situated  in  the  parish 
of  Dalmeny  and  county  of  Linlithgow,  but  within 
the  parliamentary  boundaries  of  the  bnrgh  of 
Queensferry,  and  so  included  in  the  ares  falling 
to  be  valued  by  the  Bnrgh  Assessor,  who  is  an 
officer  of  Inland  Revenue : — 

No.       Description.        Situation.       Proprietor.  Occu.     Yearly 

pant.     Rent  or 

404  Ground  (acre).  Qneens-  Forth  Bridge  Proprle-  £4°' 
ferry.  Sallway  Com-  tors 
pany  per  Q. 
B.  Wieland, 
Secretary,  4 
Princes  St., 
Sdlnburgb. 

The  appellants  stated  that  the  ground  in 
question  extended  to  1  acre,  and  formed  part  of 
the  lands  of  Bankhead,  near  South  Queensferry, 
acquired  by  the  railway  company  from  the  Earl 
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of  Bosebery,  and  whioh  land  was  required  for 
the  purposes  and  under  the  powers  of  the  Forth 
Bridge  Bailwa;  Act  1882.  By  section  16  of  that 
Act  it  is  provided  that  "subject  to  the  provisions 
of  this  Act,  the  lands  and  property  from  time  to 
time  acquired  by  the  company  under  this  Act, 
and  the  railway  and  works  by  this  Act  authorised, 
shall,  for  all  purposes  of  tolls,  rates,  and  charges, 
end  for  all  other  purposes  whatsoever,  be  the 
undertaking,  railway  works,  and  property  of  the 
company,  as  if  the  company  had  by  the  Act  of 
1873  been  anthorised  to  acquire,  make,  and  main- 
tain the  same." 

By  section  3  of  the  Lands  Valuation  Act  (17 
and  18  Viot.  cap.. 91)  it  is  provided  that  it  shall 
be  the  duty  of  the  yarious  county  and  burgh 
assessors  annually  to  ascertain  and  assess  the  real 
rent  or  value  of  the  several  lands  or  heritages 
within  the  county  or  burgh  respectively,  other 
than  the  lands  and  heritages  of  railway  and  canal 
companies  which  are  thereinafter  specially  pro- 
Tided  for ;  and  by  seo.  20  of  that  Act  power  is 
given  to  appoint  a  fit  and  proper  person  to  be 
Assessor  for  Bailways  and  Oanale. 

By  sec.  21  of  the  said  last-mentioned  Act  it  is 
provided,  irUer  alia,  that  "the  Assessor  of  Bail- 
ways  and  Canals  under  this  Act  shall,  on  or  before 
the  16th  day  of  August  of  every  subsequent  year, 
inquire  into  and  fix  in  eumulo  the  yearly  rent  or 
value,  in  terms  of  this  Act,  of  all  lands  and 
heritages  in-  Scotland  belonging  to  or  leased  by 
each  railway  and  canal  company,  and  forming 
part  of  its  undertaking."  The  portion  of  land  in 
question  formed  part  of  the  undertaking  of  the 
Forth  Bridge  Railway  Company,  whose  railway 
thereon  had  been  for  some  time  in  course  of 
construction,  and  was  now  approaching  com- 
pletion, the  area  in  dispute  being  wholly  occupied 
by  the  railway  and  works. 

The  land  in  question  did  not  fall  to  be 
included  in  the  local  valuation  roll  of  the  burgh 
of  South  Queensferry. 

It  was  further  contended,  however,  that  even 
supposing  the  land  was  property  entered  in  the 
local  valuation  roll,  it  had  no  value  in  the  sense 
of  the  Valuation  Act  of  1854,  section  6  of  which 
provides,  inter  alia — "In  estimating  the  yearly 
value  of  lands  and  heritages  under  this  Act,  the 
same  shall  be  taken  to  be  the  rent  at  which,  one 
year  with  another,  such  lands  and  heritages 
might  in  their  actual  state  be  reasonably  ex- 
pected to  let  from  year  to  year."  The  land  in 
question  being  wholly  occupied  by  a  portion  of 
an  unfinished  railway,  having  as  yet  no  connec- 
tion with  any  other  portion  of  railway  by  means 
of  which  it  could  be  in  any  way  whatever 
utilised,  is  incapable  of  being  let  or  yielding 
rent.  If  the  land  is  to  appear  in  the  valuation 
roll  at  all  it  should  be  entered  at  nU. 

The  Assessor  admitted  that  the  land  in  ques- 
tion was  acquired  by  the  appellants  the  Forth 
Bridge  Bailway  Company,  who  were  the  occu- 
piers as  well  as  the  owners  of  it.  He  stated  that 
prior  to  its  being  acquired  by  the  company  it 
had  formed  part  of  the  arable  farm  of  Bankhead, 
and  was  then  valued  at  £4,  and  he  maintained 
that  its  value  had  not  diminished,  but  rather 
increased,  on  account  of  its  convenient  proximity 
to  the  Forth  Bridge.  He  denied  that  the  land 
in  question  was  "wholly  occupied  by  the  railway 
and  works,"  and  stated  that  in  point  of  fact 
about  one-fourth  of  it  was  used  in  the  construc- 


tion of  a  railway  embankment,  and  the  remain- 
ing three-fourths  or  thereby  were  littered  over 
with  loose  material  whioh  could  be  readily  re- 
moved. He  also  denied  that  at  present  at  any 
rate  it  formed  a  part  of  the  railway  company's 
undertaking,  as  was  contended  by  the  appellants, 
it  being  only  as  stated  by  them,  "a  portion  of  an 
unfinished  railway,  having  as  yet  no  connection 
with  any  other  portion  of  railway  by  meana  of 
which  it  could  be  in  any  way  whatever  utilised," 
and  he  accordingly  maintained  that  in  terms  of 
the  Lands  Valuation  Act  (17  and  18  Vict.  cap. 
91),  sec.  21,  the  land  in  question  was  not  and 
could  not  competently  be  valued  by  the  Assessor 
of  Railways  and  Canals,  as  was  contended  by  the 
appellants,  and  that  in  the  discharge  of  his  duty, 
he  was  bound  in  terms  of  sec.  S  of  the  said  Act, 
to  enter  it  in  the  valuation  roll  for  the  burgh  of 
South  Queensferry,  within  the  Parliamentary 
boundaries  of  which  burgh  it  is  situated.  On 
this  point  he  referred  to  the  judgment  of  Lord 
Lee  in  Ji'orth  Bridge  RaUviay  Oompany  v.  Auet- 
sor  of  the  County  of  LinlUhgoie,  February  10, 
1888,  11  B.  696.  In  conclusion,  he  denied  that 
the  land,  if  entered  in  the  valuation  roll  at  all, 
should  be  entered  at  nU,  as  was  suggested  by  the 
appellants,  £4  being  its  fair  undiminished  an- 
nual value. 

At  the  hearing  neither  party  craved  nor 
adduced  any  proof,  and  the  Court  considered 
that  there  was  sufficient  in  the  statements  of 
parties  to  enable  it  to  dispose  of  the  appeal. 

The  Magistrates  dismissed  the  appeal 

The  appellants  being  dissatisfied  with  this  de- 
cision took  a  case,  from  which  the  foregoing 
narrative  is  taken. 

The  following  authorities  were  cited  at  the 
hearing  of  the  appeal  —  Edinburgh,  Perth, 
and  Dundee  Bailway  v.  Arthur,  December  82, 
1854,  17  D.  252 ;  North  Britith  BaUwaif  Com- 
pany V.  Oreig,  March  20,  1866,  4  Macph.  645; 
Dundee  and  Arbroath  Joint  Line  Cotnmitiee, 
AppeUante,  December  21,  1888,  11  B.  396. 

At  advising — 

LoBD  Tratmxb — The  Assessor  of  the  burgh  of 
Queensferry  baa  placed  the  land  in  question  on 
the  valuation  roll  of  the  burgh,  on  the  ground 
that  it  "  was  not  and  could  not  competently  be 
valued  b^"  the  Bailway  Assessor,  and  that  he  was 
bound,   in  the  discbarge    of   his   duty,   onder 
section  8  of  the  Valuation  Act,  to  enter  it  on  the 
valuation  roll  of  the  burgh  within  which  it  is 
situated.     I  think  the  Assessor   has  taken  as 
erroneous  view  of  his  duty  under  the  section  be 
refers   to.     By  that  section   he   is  required  to 
ascertain  and  assess  the  yearly  rent  or  valae  of 
the  several  lands  and  heritages  within  the  boigh 
"  other  than  the  lands  and  heritages  of  nilwty 
and  canal    companies,    which    are   hereinafter 
specially  provided  for."    He  is  not  required  to 
see  whether  the  lands  and  heritages  of  railway 
companies  have  been  valued  or  placed  on  ssy 
valuation  roll ;   with  that  he  has  no  concent. 
His  only  duty  in  reference  to  such  properties  IB 
to  see  that  they  are  not  entered  in  the  burgh  roll 
But  before  he  excludes  them  from  the  burgh  roll, 
he  must  be  satisfied  that  the  lands  and  heritages 
BO  excluded  are  (as  described  in  section  20  of  lit* 
Valuation  Act)  "belonging  to  or  leased  by  rail- 
way or  canal  companies,  and  forming  part  of  tltf 
undertakings  of  such  companies."    If  the  lands 
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are  of  this  description  the  Bnrgh  Assessor  has 
no  duty  with  regard  to  their  valuation  whatever. 
The  question  now  to  be  determined  is,  whether 
the  land  oonoeming  wbioh  this  appeal  has  been 
brought  falls  within  the  deBoription  of  section 
20?  and  I  am  of  opinion  that  it  does.  That  land 
was  acquired  by  the  appellants  for  the  purposes 
of  their  railway  under  the  powers  conferred  by 
their  Act  of  1882,  which  provides  that  land 
acquired  under  that  Act  shall,  for  all  "purposes 
whatsoever,  be  the  undertaking,  railway  works, 
and  property  of  the  company."  But  in  addition 
to  that,  it  is  the  fact,  admitted  by  the  Assessor, 
that  part  of  the  land  in  question  has  been  already 
applied  to  the  purposes  of  the  railway,  and  been 
embodied  in  the  appellants'  undertaking  by  being 
used  in  the  construction  of  a  railway  embank- 
ment The  remainder  of  it  is  covered  with  the 
debris  and  loose  material  which  necessarily 
accompany  the  formation  of  such  an  embank- 
ment. The  whole  ground  therefore,  in  my 
opinion,  is  at  present  occupied  by  the  railway 
works,  and  forms  part  of  the  appellants'  under- 
taking. If  it  is  the  view  of  the  Assessor  that 
nothing  can  form  part  of  an  undertaking  until 
the  undertaking  is  completed,  and  in  sueh  a  state 
that  it  may  competently  be  valued,  that  is  a  view 
in  which  I  cannot  concur, 

LoBD  FBikSKB  concurred. 

The  Court  were  of  opinion  that  the  determina- 
tion of  the  Magistrates  and  Town  Council  was 
wrong. 

Counsel  for  the  Appellants — Asher — Comrie 
Thomson.  Agents— Millar,  Eobson,  &  Innes, 
W.8. 

Oonnsel  for  the  Bespondent — Wilson.  Agent 
—Party. 


OOUET    OF    SESSION. 

Monday,  March  25. 

OUTER     HOUSE. 

'  [Lord  Wellwood. 
GARDNER   V.    SCOTt's   TRUSTEES   AND 
ANOTHER. 
Trust  for  Behoof  of  Grediiori—Pouieri  of  Truttee 
—Digpotiiion  ex  facie  Absolute— Sale  by  Ooruent 
—Title. 

A  trust-deed  for  behoof  of  creditors  granted 
in  1879  conferred  power  upon  the  trustee 
to  sell  the  estates  thereby  conveyed,  but  pro- 
vided that  the  power  of  sale  "may  be 
exercised  by  him  with  the  advice  and  con- 
onrrence  of"  a  committee  of  creditors  to  be 
appointed  by  the  trust-deed.  Ko  committee 
of  creditors  was  appointed.  Prior  to  the 
date  of  the  trust-deed  the  granter  had  con- 
veyed a  property  to  a  creditor  ex  facie  abso- 
lutely, but  really  in  security  of  advances. 
In  1888  the  successors  of  this  creditor  having 
obtained  the  consent  of  the  trustee  agreed 
to  sell  the  property,  and  in  implement  of 
their  agreement  offered  the  purchaser  a  dis- 
position by  them  with  the  consent  of  the 


trustee.  The  purchaser  refused  to  accept 
a  disposition  without  the  consent  of  the 
granter  of  the  trust-deed. 

Held  that  the  disposition  offered  by  the 
sellers  was  valid,  and  that  the  purchaser  was 
botind  to. accept  it. 
The  late  James  Scott,  merchant  )n  Glasgow, 
acquired  a  property  from  Thomas  Lucas  Pater- 
sou  of  Dowanhill,  merchant  in  Glasgow,  by  ex 
facie  absolute  disposition,  dated  31st  December 
1878,  and  recorded  in  the  General  Register  of 
Sasines  2nd  January  1879.  By  back-letter,  un- 
recorded, dated  13th  January  1879,  Mr  Scott 
declared  that  although  the  disposition  by  Mr 
Faterson  in  his  favour  was  ex  facie  absolute,  it 
was  in  reality  granted  in  security  for  repayment 
of  advances.  Mr  Faterson's  affairs  subsequently 
became  embarrassed,  and  on  81  st  December  1879 
he  granted  a  trust-disposition  in  favour  of  Wil- 
liam Mackinnon,  chartered  accountant,  Glasgow, 
as  trustee  for  behoof  of  his  creditors,  whereby 
he  conveyed  to  him  his  estates.  The  trust-deed 
also  granted  to  Mackinnon  power  to  sell  the  estates, 
and  provided  that  the  power  of  sale  conferred 
on  the  trustee  "may  be  exercised  by  him  with 
the  advice  and  concurrence  of"  a  committee  of 
creditors  therein  referred  to.  The  original 
appointment  of  this  committee  lay  with  the 
truster,  the  power  of  the  creditors  being  limited 
to  appointing  persons  in  room  of  the  parties  ori- 
ginally appointed.  No  committee  of  creditors  was 
ever  appointed,  the  trust-deed  being  blank  as  to 
this  committee. 

By  missive  letters  dated  the  20th  January  1888 
Messrs  Nicolson,  MacWilliam,  &  Company, 
writers,  Glasgow,  acting  on  behalf  of  John 
Gardner  of  Muirpark,  Partick,  near  Glasgow, 
offered  a  snm  of  £2500  for  this  property,  over 
and  above  feu-duty.  By  missive  letter  of  the 
same  date  Messrs  Moncrieff,  Barr,  Faterson,  & 
Company,  writers,  Glasgow,  on  behalf  of  Soott's 
trustees,  and  with  the  consent  and  concurrence 
of  Mackinnon,  accepted  this  offer. 

Thereafter  Scott's  trustees  tendered  to  Gardner 
a  disposition  of  the  property  granted  by  them, 
with  consent  of  Mackinnon,  but  he  refused  to 
accept  a  disposition  unless  granted  with  the 
consent  of  Faterson  as  well  as  of  Mac- 
kinnon, and  brought  this  action  against  Scott's 
trustees  and  Mackinnon,  concluding  for  declara- 
tor that  they  were  boimd  to  implement  the 
contract  contained  in  the  missives  by  delivering 
to  him  a  valid  disposition  of  the  property,  for 
decree  ordaining  them  to  do  so,  and  alternatively 
for  damages. 

The  Lord  Ordinary  (Wellwood)  on  26th  March 
1889  pronounced  the  following  interlocutor: — 
"Finds  that  the  disposition  tendered  by  the 
defenders  Scott's  trustees  is  valid  and  sufficient ; 
to  that  effect  sustains  the  second  plea-in-Iaw  for 
the  defenders,  and  dismisses  the  action :  Finds 
no  expenses  due  to  or  by  either  party,  and 
decerns. 

"  Opinion. — The  pnrsner  the  purchaser  main- 
tains that  the  disposition  offered  by  the  defen- 
ders Scott's  trustees  is  insufficient  in  respect 
that  it  bears  to  be  granted  with  the  consent  of 
Mackinnon,  Faterson's  trustee,  alone,  and  he 
refuses  to  accept  a  disposition  unless  Faterson's 
consent  is  also  obtained. 

"Now,  the  formal  title  to  the  lands  is  and  hns 
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been  since  1879  in  James  Soott,  and  sabseqnently 
in  the  defenders.  The  baok-letter  granted  to 
Faterson  haa  never  been  recorded.  Therefore, 
so  far  as  the  form  of  the  title  is  oonoerued, 
Faterson's  assistance  and  concurrence  is  not 
required.  The  only  qaestion  is,  whether  the 
defender  Mackinnou,  Faterson's  tmstee,  has 
power  to  bind  Faterson  to  the  effect  practically 
of  renonnoing  the  personal  right  evidenced  by 
the  back-letter  to  demand  a  reconveyance  of  the 
lands  on  payment  of  the  debt  dne  to  Soott's 
trnsteea. 

"  The  main  ground  on  which  it  is  maintained 
that  Mackinnon  has  not  fnll  power  to  assent  to 
this  sale  ia  that  altbongb  he  is  given  fnll  powers 
of  sale  nnder  the  trust-disposition  from  Fater- 
son, he  can,  it  is  said,  only  exercise  those 
powers  with  the  advice  and  concurrence  of. 
a  committee  of  creditors.  The  defenders'  answer 
to  this  is  that  no  committee  of  creditors  was 
ever  appointed.  Now,  the  appointment  of  the 
original  committee  lay  with  the  truster,  the 
power  of  the  oreditorjs  in  this  matter  being 
confined  to  appointing  persons  iu  room  of  the 
parties  originally  appointed.  It  appears  to  me 
that  by  failing  to  appoint  a  committee,  and  by 
allowing  the  trust  to  be  acted  on  for  ten  years, 
Faterson  is  barred  from  objecting  to  the  actings 
of  his  trustee  in  this  matter.  Under  the  trust- 
deed  the  advice  and  concurrence  of  the  committee, 
of  creditors  would  seem  to  be  required  by  the 
trustee  in  the  exercise  of  all  or  any  of  the  powers 
conferred  upon  him,  and  therefore  the  trust 
has  been  from  the  first  incomplete  and  invalid  if 
the  view  of  the  trustee's  powers  presented  by 
the  pursuer  is  correct. 

"I  am  therefore  of  opinion  that  the  pnrsner  is 
in  safety,  and  is  bound  to  accept  the  disposition 
offered,  although  I  think  he  was  justified  in  pre- 
senting the  point  for  the  decision  of  the  Court" 

Oounsel  for  the  Pursuer — Ure.  Agent— John 
Fairman,  S.S.O. 

Counsel  for  the  Defenders— Dickson.  Agents 
—Webster,  Will,  &  flitohie,  S.S.O. 


Tuesday,  May  28. 
SECOND     DIVISION. 

WILLIAMS  V.  WATT  Sc  WILSON. 

Proeets — Appeal  —  Gompeteney — Judieature  Act 
1825  (G  Geo.  IV.  e.  120),  »ee.  iO—Aet  of 
Sederunt,  UthJulff  1828,  tee.  6. 

Held  (following  the  cases  of  Kinnei  v. 
Fleming.  January  15,  1881,  8  R.  386,  and 
Duf  V.  Steuart,  October  20,  1881,  9  K.  17) 
that  an  appeal  to  the  Court  of  Session  for 
jury  trial,  which  was  not  taken  within  fifteen 
days  of  the  interlocutor  allowing  proof,  was 
incompetent. 

QuMtiim— Whether  to  prevent  hardship 
the  Oonrt  could  have  admitted  the  appeal 
notwithstanding  the  terms  of  the  Act  of 
Sederunt. 

Case  of  Boffd,  Oilmour,  S  Company  r, 
Olaggwi  and  8outh-We»tern  RaOumy  Oom- 
pany,  November  16,  1888,  16  B.  104,  «om- 
merited  upon  and  dittinguithed. 


Mrs  Margaret  Guthbertson  or  Williams,  widow, 
38  Dempster  Street,  Greenock,  brought  a  petition 
in  the  Sheriff  Court  there  against  Messrs  Watt 
&  Wilson,  railway  contractors.  Chapel  Street, 
Greenock,  to  recover  damages  for  the  loss  of  her 
son  who  was  killed  while  in  their  employment. 

On  8th  February  1889  the  Sheriff-Snbstitnte 
(NicoIiSOn)  repelled  a  preliminary  plea  for  the 
defenders,  and  ordered  a  proof,  to  be  taken  en 
26th  February. 

The  defenders  appealed  to  the  Sheriff  (Fkabsoh), 
who  on  6th  April  dismissed  the  appeal  and  re- 
mitted the  cause  to  the  Sheriff-Substitute  of 
new,  to  fix  a  diet  of  proof. 

On  17th  April  1889  the  Sheriff-Substitute,  on 
the  pursuer's  motion,  assigned  the  9th  May  as  a 
new  diet  of  proof. 

On  24th  April  the  pnrsner  appealed  to  the 
Court  of  Session  for  jury  trial. 

When  the  case  came  before  the  Oonrt  for  the 
adjustment  of  issues  it  was  objected  for  the 
defenders  that  the  appeal  was  incompetent  as  it 
had  not  been  taken  within  the  fifteen  days 
specified  in  the  Act  of  Sederunt  of  11th  Jniy 
1828. 

The  said  Act  of  Sederunt  by  section  5  provides, 
"Whereas  it  is  enacted  by  sec.  40  "  (of  the  Jadi- 
catare  Act)  "  that  in  all  cases  originating  in  the 
inferior  ooarts  in  which  the  claim  is  in  amount 
above  £40,  as  soon  as  an  order  or  interlocutor 
allowing  a  proof  shall  be  pronounced  ...  it 
shall  be  competent  to  advocate  such  cause  to  the 
Court  of  Session,  .  .  .  and  it  is  further  enacted 
and  declared  that  if  neither  party,  within  fifteen 
days  in  the  ordinary  case,  and  in  causes  before 
the  courts  of  Orkney  and  Shetland  within  thirty 
days,  after  the  date  of  such  interlocutor  allowing 
a  proof,  shall  intimate  in  the  inferior  court  the 
passing  of  a  bill  of  advocation,  sueh  proof  may 
immediately  thereafter  effectually  proceed  in  the 
inferior  court,  .  .  .  and  if,  witliln  these  periods 
respectively,  no  intimation  shall  be  made  of  any 
such  biU  of  advocation  the  proofs  shall  then 
proceed,  and  the  bill,  if  such  have  been  pre- 
sented, together  with  the  passing  thereof,  shall 
be  held  to  fall  as  if  snch  bill  had  never  been 
presented." 

Argued  for  respondent — The  appeal  was  in- 
competent because  it  was  too  late  of  being  taken. 
The  fifteen  days  must  be  counted  from  ihe  date 
of  the  interlocutor  allowing  proof,  which  in  this 
case  was  that  pronounced  by  the  Sheriff  on  5(h 
Apiil—Kinnet  v.  Fleming,  January  16,  1881,  8 
R.  386  ;  Duff  v.  SUuart,  October  20,  1881,  9  B. 
17. 

Argned  for  appellant — ^Admittedly  the  appeal 
was  not  taken  within  fifteen  days  of  April  5tb, 
but  (1)  the  date  from  which  the  fifteen  d!ays  wen 
to  be  reckoned  was  the  17th  April  when  the  diM 
of  proof  was  fixed,  and  (2)  it  was  within  the  dis- 
cretion of  the  Court  to  allow  the  appeal  to 
proceed.  It  would  be  hard  to  deprive  the  pnr- 
Buer  of  the  benefit  of  a  jury  trial,  and  where  saeb 
a  hardship  would  arise  the  Court  had  it  in  their 
discretion  to  dispense  with  a  strict  adherence  to 
the  rules  of  an  Act  of  Sederunt,  which  was 
intended  to  guide  and  not  to  fetter  tham — Boyi, 
Oilmour,  <t  Otmpany  v.  Olatgoa  and  Soutk- 
Westei  n  Baihoay  Company,  November  16,  18SS, 
16  R.  104. 

At  advising — 
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LoBD  JusxiciB-CucBK — In  eny^  case  under  an 
Act  of  Sederunt  in  which  omission  to  comply 
with  its  provisiong  without  doing  prejudice  to 
anybody  would  shut  out  a  party  from  carrying  on 
his  case  altogether,  we  always  show  our  sympathy 
with  such  party  by  looking  narrowly  to  see  if  wa 
must  enforce  the  Act  of  Sederunt.  In  a  recent  case 
where  prints  were  through  inadvertence  lodged 
after  the  time  specified  in  an  Act  of  Sederunt, 
and  there  was  na  interest  in  anyone  to  have  them 
lodged  early,  we  held  with  difficulty,  but  after 
consulting  the  Judges  of  the  other  Division,  that 
we  were  not  bound  to  enforce  the  Act  of  Sede- 
runt. In  that  case  had  we  sustained  the  objec- 
tion to  the  competency  of  the  appeal  the  SheriS- 
Sabstitute's  judgment  would  hare  became  final, 
bat  here  the  pursuer  does  not  lose  the  power  of 
prosecuting  her  case  by  the  appeal  being  held 
incompetent.  The  only  difference  will  be  that 
she  will  lose  her  right  to  come  here  and  get  a 
jury  trial,  but  she  may  proceed  in  the  Court  in 
which  she  raised  her  action.  She  will  suffer  no 
real  prejudice.  She  may  prefer  a  trial  by  jury, 
but  she  can  still  proceed,  and  after  trial  before 
the  Sheriff-Substitute  may  appeal  to  the  Sheriff, 
and  eTentually  to  this  Court.  She  will  therefore 
get  her  case  fairly  beard  and  disposed  of,  and  I 
do  not  look  with  any  favour  on  this  case  as  one 
of  hardship. 

The  Sheriff-Substitute  pronounced  an  inter- 
locutor allowing  a  proof,  which  was  appealed  to 
the  Sheriff,  who  dismissed  the  appeaL  Thereby 
the  Sheriff-Substitute's  interlocutor  allowing 
proof  became  final,  and  from  that  date  the  pur- 
suer had  fifteen  days  to  intimate  an  appeal  to  this 
Court.  She  did  not  during  the  fifteen  days  lodge 
such  an  appeal,  but  went  to  the  Sheriff-Substitute 
and  asked  him  to  fix  a  diet  for  proof.  He  by 
interlocutor  fixed  a  day,  but  that  was  not  an 
interlocutor  disposing  of  any  question  between 
the  parties.  It  was  merely  an  interlocutor  as  to 
when  the  proof  should  be  token. 

I  should  have  held,  apart  from  the  authorities, 
that  the  dnte  of  the  interlocutor  allowing  proof 
is  the  date  from  which  the  fifteen  days  must  run, 
because  after  that  it  is  fixed  there  is  to  be  a 
proof,  and  the  mere  question  of  when  is  of  no 
material  interest  to  the  parties.  If  I  had  had 
any  hesitation  in  the  matter  I  could  have  had 
none  after  the  coses  of  Kinnet  and  of  Dvff, 
which  are  on  all  fours  with  the  present  one. 
They  have  fixed  that  the  fifteen  days  are  to  be 
counted  from  the  date  of  the  interlocutor  allow- 
ing proof,  or  from  the  date  of  such  interlocutor 
becoming  final  by  an  appeal  from  it  being 
refased.  I  am  therefore  for  holding  the  appeal 
incompetent. 

LoBD  YoTTNO — This  is  an  interesting  matter, 
and  that  must  be  my  excuse  for  saying  what  I  am 
about  to  say.  The  meaning  of  this  Act  of  Sede- 
runt has  been  determined,  and  ws  cannot  go 
back  upon  that.  The  date  from  which  the 
fifteen  days  run  is  the  date  of  the  interlocutor 
allowing  proof,  but  I  am  and  have  always  been 
of  opinion  that  wherever  considerations  of  good 
sense  and  of  justice  require  that  we  should  give 
relief  from  the  terms  of  an  Act  of  Sedemnt,  and 
wherever  such  relief  may  be  given  to  one  party 
without  hardship  to  the  other  we  may  give  it, 
and  that  is  quite  settled  by  the  case  of  Boyd, 
OUmour  A  Company.    In  that  case  there  was  a 


misoaloolation  as  to  the  proper  dale  for  lodging 
prints,  and  if  the  appeal  had  been  refased  as 
incompetent  the  Sheriff-Substitute's  judgment 
would  have  became  final  in  a  specimen  case 
brought  to  try  important  questions,  and  which  it 
was  intended  to  take  to  the  House  of  Lords.  To 
have  held  in  such  a  case  that  this  Court  could 
not  give  the  relief  sought  for  would  have  been  to 
hold  an  Act  of  Sederunt  the  most  ridiculously 
powerful  of  all  things,  and  that  rules  which  we 
have  made  for  onr  own  guidance  bind  us  even  to 
refrain  from  doing  what  we  may  think  good 
sense  and  justice  require  us  to  do. 

I  am  therefore  of  opinion  that  we  may  give 
relief  here  if  there  are  grounds  for  doing  so,  but 
I  think  that  there  are  no  grounds  here  for  it,' and 
that  the  Act  of  Sederunt  should  be  enforced 
except  where  there  are  strong  grounds  for  not 
doing  so. 

It  is  a  great  indulgence  to  give  a  pursuer  the 
right  to  come  here  for  jury  trial,  to  remove  a 
case  he  has  brought  in  the  Sheriff  Court,  and 
therefore  a  limited  time  is  set  within  which  he 
must  avail  himself  of  the  privilege  or  the  case 
will  go  on  in  the  Court  of  his  own  selection. 
Here  the  pursuer  had  an  opportunity  given  to 
her  of  appealing  for  jury  trial  on  the  8th  Febru- 
ary last,  but  she  allowed  the  cage  to  go  on  by  her 
adversary's  appeal  to  the  Sheriff,  and  even  when 
that  was  disposed  of  on  the  5th  April  she  did  not 
think  of  removing  the  cause,  but  went  to  the 
Sheriff-Substitute  to  get  a  diet  of  proof  fixed. 
There  is  no  case  here  for  departing  from  the  rule 
laid  down  by  the  Act  of  Sederunt,  for  there  are 
clearly  no  circumstances  to  demand  or  even  to 
warrant  it. 

LoBD  BcTHKBFUBD  Ci.ABK— ^I  think  the  appeal  is 
incompetent  under  the  Act  of  Sederunt,  and  that 
we  are  bound  to  follow  the  decisions  referred  to. 
Into  the  question  whether  we  could  give  relief  I 
do  not  wish  to  enter.  I  would  only  like  to  say  I 
think  it  very  donbtful  if  we  could. 

LoBD  Lee — I  concur  with  Lord  Butberfurd 
Clark,  and  I  would  only  like  to  add  that  the  case 
of  Boyd  in  which  the  dispensing  power  was  sus- 
tained was  different.  This  is  a  case  of  appealing. 
That  was  a  case  of  lodging  prints. 

The  Court  refused  the  appeal  as  incompetent. 

Counsel  for  the  Appellant — Younger.  Agent — 
J.  Murray  Lawson,  S.S.O. 

Counsel  for  the  Bespondeut — ^A.  S.  D.  Thom- 
sun.     Agent — 
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Tuesday,  May  28. 
SECOND     DIVISION. 

JAMIESON    AND    OTHERS    V.   LESSLIE's 
TRUSTEES. 
Sueeeuum —  Trmt — Direction  to  Divide  and  to  See 
to  the  Inveitment  of  the  Residue. 

A  testatrix  bj  her  settlement  directed  her 
trustees  to  divide  the  residae  of  her  estate 
equally  between  her  two  daaghters,  "  and  to 
their  respective  heirs  and  assignees,  bat  de- 
claring that  the  provision  hereby  made  ,  .  . 
is  an   alimentary   provision   for  their  own 
separate  use  and  behoof,  and  shall  not  be 
snbjeot  to  tbe^'tu  mariti  or  right  of  adminis- 
tration or  management  of  their  hosbands,  ... 
bat  my  trustees  shall  be  bound  to  see  to  the 
investment  of  the  said  residue  for  my  said 
daughters  in  such  way  and  manner  as  shall 
to  them  appear  best  to  secure  and  give  effect 
to  the  foresaid  declarations  and  conditions. " 
Held  that  the  daughters  were  fiars,  and 
were  entitled  to  have  the  residue ,  paid  over 
to  them  upon  their  own  receipts,  but,  follow- 
ing the  case  of  AUan  v.  Allan's  Trustees, 
December  12,  1872,  11  Macph.  216,  that  the 
receipts  should  bear  ezclasion  of  the  jus 
mariti  and  right  of  administration, 
lira  Jane  Lesslie,  widowof  the  late  James  Lesslie, 
shipowner.  North  Shields,  died  at  Bonny  tonn, 
Linlithgow,   on    9th   January    1881,  leaving   a 
trust  -  disposition"  and    settlement,    and    codicil 
thereto,  whereby  she  assigned  to  oertain  trus- 
tees her  whole  estate. 

The  third  purpose  of  the  settlement  was  as  fol- 
lows— "I  direct  my  trustees,  at  the  first  term  of 
Whitsunday  or  Martinmas  six  months  after  my 
death,  or  as  soon  after  such  term  as  my  trustees 
shall  be  able  to  realise  my  estate,,to  divide  the  whole 
restandresidaeof  my  saidestatesaudeffeots  equally 
between  my  two  daughters  Mrs  Agnes  Lesslie  or 
Jamieson,  wife  of  William  Henry  Jamieson, 
farmer,  residing  at  Mayshade  aforesaid,  and  Mrs 
Jane  Lesslie  or  Dawson,  wife  of  Adam  Dawson, 
residing  at  Bonnytoun,  Linlithgow,  share  and 
share  alike,  and  to  their  respective  heirs  and 
assignees  ;  but  declaring  that  the  provision 
hereby  made  to  my  said  two  daughters  is  an  ali- 
mentary provision  for  their  own  separate  use  and 
behoof,  and  shall  not  be  subject  to  the  Jut  mariti 
or  right  of  administration  or  management  of  their 
present  husbands,  or  any  future  husbands  they 
may  marry,  nor  shall  the  same  be  assignable  by 
them  or  by  their  said  husbands,  nor  be  liable  to 
the  deeds  or  subject  to  the  legal  diligence  of  the 
oreditora,  either  of  themselves  or  of  their  said 
husbands,  for  payment  or  in  security  of  debts 
contracted  by  them ;  bat  my  trustees  shall  be 
bound  to  see  to  the  investment  of  the  said  residue 
for  my  said  daughters  in  such  way  and  manner 
as  shall  to  them  appear  best  to  secure  and  give 
effect  to  the  foresaid  declarations  and  conditions, 
with  power  to  my  trustees,  Twtwithstanding  what 
is  hereinbefore  written,  and  provided  tlt*y  he  re- 
quired so  to  do  by  my  said  daughters,  or  either  of 
them,  to  pay  to  my  said  daughters,  or  either  of 
tliem,  the  whole  or  such  part  of  their  respective 
provisions  foresaid  as  they  may  request  so  to  be 
paid  to  them,  leaving  my  said  daughters  them- 


selves to  see  to  the  applieation,  use,  or  investment 
thereof,  and  without  my  trustees  incurring  any 
responsibility  Vitrtfor ;  and  I  declare  that  the 
receipts  and  all  other  writings  with  reference  to 
the  said  provision,  or  to  the  interest  or  produce 
thereof,  to  be  granted  by  my  said  daughters, 
shall  be  granted  by  themselves  alone,  and  shall 
be  good,  valid,  and  sufBcient  to  the  receivers 
thereof,  though  the  consent  of  their  husband  be 
not  given  thereto."  By  codicil  Jane  Lesslie 
revoked  that  part  of  the  third  purpose  of  the 
settlement  which  is  printed  above  in  italics. 

The  trust-estate  was  realised  by  the  trostees, 
and  the  primary  purposes  uf  the  trust  imple- 
mented. Mrs  Agnes  Lesslie  or  Jamieson  and 
Mrs  Jane  Lesslie  or  Dawson,  the  residuary  lega- 
tees under  the  settlement,  both  had  children, 
who  were  all  in  minority. 

Questions  having  arisen  as  to  the  rights  and 
interest  of  the  residuary  legatees  in  the  residue 
onder  the  third  purpose  of  the  trust-disposition 
and  codicil,  a  special  case  was  presented  by  (1) 
Mrs  Jamieson  and  Mrs  Dawson,  and  (2)  the  trus- 
tees of  the  late  Mrs  Lesslie,  submitting  the  fol- 
lowing questions  of  law — "(1)  Whether  the  fee 
of  the  residue  of  the  said  estate  is  vested  in  the 
said  Mrs  Agnes  Lesslie  or  Jamieson  and  Mrs 
Jane  Lesslie  or  Dawson  ?  (2)  Whether  they  are 
entitled  to  have  the  capital  of  the  said  residue 
conveyed  and  made  over  to  them,  or  any,  and  if 
so,  what  part  thereof  7  Or  (3)  whether  the  trus- 
tees are  bound  to  retain  the  capital  invested  in 
their  own  names  daring  the  lifetime  of  the 
said  legatees?" 

Argued  for  the  first  parties — A  right  in  the  fee 
of  the  residue  vested  in  them  as  at  the  date 
of  the  defith  of  the  testatrix,  and  they  were 
now  entitled  to  have  the  same  conveyed  and  made 
over  to  them  in  such  a  way  as  to  give  effect  to 
the  declaration  and  condition  of  its  being  for 
separate  use  and  behoof.  They  were  willing  to 
grant  a  receipt  to  the  trustees  in  similar  terms  to 
that  suggested  by  the  Court  in  the  case  of  Allan's 
Trustees  r.AUan  and  Others,  December  12, 1872, 
11  Macph.  216,  which  ruled  the  present  case. 

Argued  for  the  second  parties— They  were 
willing  to  pay  over  the  residue  to  the  first 
parties,  who  probably  had  the  fee,  if  they  could 
do  so  with  safety,  but  there  was  here  no  direction 
to  pay  as  in  Allan's  case,  and  the  conditional 
power  "  to  pay"  bad  been  cancelled  by  the  codicil. 
In  order  "  to  divide"  and  "  to  see  to  the  invest- 
ment" of  the  residue,  so  as  to  protect  it  for  the 
first  parties  as  the  testatrix  desired  it  to  be  pro- 
tected, it  was  necessary  to  keep  up  tfao  trust 
during  their  lifetime,  and  only  pay  to  "their 
respective  heirs  and  assignees"— foMertton  ▼. 
Fulton,  January  23,  1857,  19  D.  293;  Lady 
Massy  v.  Seott's  Trustees,  December  5,  1872, 
11  Maopb.  173;  Wliyte's  Trustets  v.  Whyt*. 
Jane  1,  1877,  i  R.  786. 

At  advising — 

LoKD  JosTicE-CucBS — The  testatrix  in  thisease, 
Mrs  Jane  Lesslie,  by  her  will  left  the  residae  of 
her  estate  to  her  two  daughters  by  a  destination 
in  these  terms — "I  direct  my  trustees,  at  the 
fi  rst  term  of  Whitsunday  or  Martinmas  six  montfas 
after  my  death,  or  as  soon  after  such  term  as  my 
trustees  shall  be  able  to  realise  my  estate,  to 
divide  the  whole  rest  and  residue  of  my  said 
estates    and   effects   equally  between    my  two 


Digitized  by 


Google 


jamtasen  ▼.  LenUs'i  Tn.,"! 
Mar  28, 1889.  J 


The  Scottish  Law  Reporter.— Vol.  XXVI. 


539 


daoghten  Mra  Agnes  Lesslie  or  Jamieson,  wife 
of  'William  Henry  Jamieson,  farmer,  residing  at 
Mayshadc  aforesaid,  and  Mrs  Jane  Lesslie  -or 
Dawson,  wife  of  Adam  Dawson,,  residing  at 
Bonnytonn,  Linlithgow,  share  and  share  alike, 
and  to  their  respeotiye  heirs  and  assignees." 
Bat  she  qualified  these  general  words  by  a  clause 
of  declaration  to  the  effect  that  what  she  thus 
gave  to  her  daughters  was  an  alimentary  pro- 
vision, and  that  the  jut  mariti  and  right  of 
administration  of  their  husbands  were  to  be  ez- 
olnded,  and  that  they  should  not  be  liable  for  the 
deeds  or  subject  to  the  legal  diligence  of  their 
own  or  their  husband's  creditors,  and  the  trustees 
were  directed  "to  see  to  the  investment  of  the 
said  residue  for  my  said  daughters  in  such  way  and 
manner  as  shall  to  them  appear  best  to  secure 
and  give  effect  to  the  foresaid  declarations  and 
conditions"  so  as  to  carry  out  these  intentions  of 
the  testatrix.  I  think  there  can  be  no  doubt  that 
by  the  first  provision  which  I  have  quoted  the 
daughters  of  the  testatrix  became  entitled  each 
to  one-half  of  the  fee  of  the  estate.  The  trustees 
are  directed  to  divide  it  between  them,  and 
although  there  is  no  direction  in  words  to  pay 
their  halves  over  to  them,  there  is  no  other  way 
in  which  a  division  between  them  of  the  fee 
eould  be  made,  and  unless  the  deed  has  that 
meaning  there  is  no  disposal  of  the  estate  of  Mrs 
Jane  Lesslie  by  it.  But  while  it  is  thus  certain 
that  the  testatrix  disposed  of  her  estate  in  favour 
of  her  daughters  she  had  evidently  a  desire  that 
it  should  as  much  as  possible  be  protected  for 
them,  and  accordingly  she  gave  the  special  direc- 
tion which  I  have  quoted  as  to  the  investment  of 
the  funds.  I  am  unable  to  see  how  that  direction 
oan  be  carried  out.  To  invest  the  funds  in  such 
a  way  as  to  make  them  alimentary  only  would  be 
praciically  the  creation  of  a  new  trust,  and  the 
restriction  of  the  rights  of  the  daughters  to  a 
liferent.  For  unless  they  were  restricted  to  a 
liferent,  it  would  be  impossible  to  protect  the 
property  given  to  them'  by  the  will  from  the 
claims  of  creditors  or  the  deeds  of  the  ladies 
themselves.  But  there  is  no  power  to  create  a 
new  trust  of  this  description,  and  even  if  it  could 
be  created,  power  could  not  be  given  to  it  to  turn 
the  gift  to  these  ladies  into  a  mere  alimentary 
provision,  protected  from  attack  for  the  benefi- 
ciaries' liabilities  and  from  the  acts  of  the  ladies 
themselves. 

I  am  therefore  of  opinion  that  the  qnostionB 
put  to  us  must  be  answered,  the  first  and  second 
in  the  affirmative  generally,  and  the  third  in  the 
negative.  As  regards  the  testatrix's  exclusion  of 
the  husbands' /tM  mariti  and  right  of  administra- 
tion, it  appears  to  me  that  the  precedent  set  by 
the  decision  in  the  case  of  Allan  should  be  fol- 
lowed, and  that  the  receipts  for  the  shares  of  the 
ladies  who  take  the  fee  should  bear  that  the^'tM 
mariti  and  right  of  administration  of  their  hus- 
bands are  excluded. 

LoBD  TotJKQ  concurred. 

Loss  Lib — I  was  anxious  to  look  into  the  case 
of  Balderiton  v.  Fulton  and  the  other  oasas  of 
that  class  before  coming  to  a  decision,  but  having 
now  had  the  opportunity  'of  examining  them  I 
have  no  doubt  that  the  opinion  expressed  by 
your  Lordship  is  the  correct  one. 

There  is  no  question  now  about  the  fee.     The 


only  question  is,  whether  payment  is  to  be  post- 
poned, whether  in  fact  the  trust  is  to  be  kept  np. 
The  peculiarity  of  this  case  is  that  there  is  no 
ulterior  destination  beyond  the  two  ladies.  There 
is  therefore  nothing  to  be  protected  by  keeping 
up  the  trust.  The  direction  is  that  the  money 
is  to  be  divided  between  the  daughters  of  the 
testatrix.  In  these  circumstances  Baldertton  v. 
Fulton  cannot  be  founded  upon  as  an  authority 
for  keeping  up  the  trust.  The  cases  of  Smith  v. 
Campbell,  May  30,  1873,  11  Macph.  «39,  and 
Rennie  v.  Ritchie,  April  25,  1845,  4  Bell's  App. 
221,  are  quite  distinct  and  distinguishable,  be- 
cause they  are  cases  of  annuity.  I  therefore 
concur  with  your  Lordship's  opinion. 

LoBD  BuTHEBFCBD  OiiABK  was  absent  when  the 
case  was  heard. 

The  Court  answered  the  first  and  second  ques- 
tions in  the  affirmative  and  the  second  in  the 
negative. 

Counsel  for  the  First  Parties — Strachan.  Agent 
—J.  Logan  Mack,  S.S.C. 

Counsel  for  the  Second  Parties  (Trustees) — 
Adam.    Agents— Mack  &  Orant,  S.S.C. 


Wednesday,  May  29. 
SECOND    DIVISION. 

RAMSAY   V.  HOBIN,  M'MILLAN,  &  COMPANY. 

Meparation—  Master  and  Servant — Fault— Known 
Bisk— New  Trial. 

An  employer  who  supplies  bis  men  with 
the  usual  appliances  necessary  for  their  work 
will  not  be  liable  in  damages  if  in  a  place 
not  belonging  to  the  employer  where  these 
appliances  are  unsuitable  the  workmen  adopt 
a  recognised  method  of  manual  labour  without 
making  any  complaint  or  requesting  other 
appliances. 

A  cellarman  was   injured  while  storing 
barrels  along  with  three  other  skilled  work- 
men in  a  cellar,  which  was  too  small  for  the 
use  of  "  skeggs,"  and  in  which  consequently 
the   barrels  were    tiered  by  hand  labour. 
The  cellar  did  not  belong  to  the  employers. 
In  an  action  of  damages  against  his  employers, 
on  the  ground  that  they  had  not  provided  the 
necessary  appliances,  it  appeared  that  hand 
labour  was  a  recognised  method  of  tiering 
where  skeggs  could  not  be  used,  although  a 
block-and-tackle  was   sometimes  used,  and 
that  the  pursuer  had  never  complained  or 
asked  for  further  appliances.     The  pursuer 
obtained  a  verdict.     On  a  motion  for  a  new 
trial,  the  Court  set  aside  the  verdict,  AolcUng 
that  there  was  no  evidence  of  fault. 
Simon   Bamsay,    338   High   Street,   Edinburgh, 
brought     an     action     against     Messrs    Bobin, 
M'Millan,    &  Company,    brewers,   Summerhall, 
Causewayside,  Edinburgh,  for  £800  as  damages 
for  an  accident  sustained  by  him  upon  28th  July 
1886  while  in  their  employment  as  a  cellarman. 

The  pursueraverred  that ' '  the  accident  occurred 
through  the  fault  of  the  defenders.  The  cellar  in 
question  was  of  very  small  dimensions,  and  there 
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waa  insnfSoient  space  for  the  pnrsnsr  and  those  he 
■was  assisting  to  store  the  barrels  to  move  safely  in 
lif  tiug  the  barrels  at  the  time  of  the  accident  in  the 
manner  the  defenders  had  ordered  and  directed  the 
work  to  be  done.  The  floor  of  the  cellar  was 
uneven.  .  .  .  There  was  no  windo'w  in  the 
cellar.  The  only  light  in  it  was  from  a  small 
gas  jet.  ...  It  was  the  dnty  of  the  defenders 
to  have  had  more  gaslight  in  the  cellar,  as  well 
as  to  have  erected  a  small  crane  or  hoist  in  it.  .  .  . 
They  also  culpably  and  recklessly  failed  and 
neglected  to  supply  either  a  hoist  or  skeggs  or 
ropes  or  any  other  necessary  appliances  for 
having  the  work  of  storing  the  barrels  performed 
safely  at  the  time  of  the  accident  to  the  par- 
suer. "     . 

The  case  was  tried  before  LoBO  M'Lase^  and 
a  jury  upon  12th  July  1888. 

From  the  evidence  it  appeared  that  the  defen- 
ders were  under  contract  to  supply  the  Fish  Bar 
at  the  Edinburgh  International  Exhibition  daring 
the  summer  of  1886  with  beer.  The  cellar  in 
whiob  the  barrels  were  stored  was  small,  with  a 
somewhat  uneven  floor,  and  was  lighted  ouly  by 
the  door  and  a  single  gas  jet.  The  barrels  were 
tiered  by  four  cellarmeu,  who  hoisted  them  to 
their  places  upon  their  shoulders,  as  the  premises 
were  too  small  and  confined  for  the  use  of 
"skeggs" — the  slides  usually  employed  for  alter- 
ing the  position  of  barrels — with  which  the 
defenders  always  supplied  their  men.  There  was 
no  block-and-tackle  in  the  cellar,  but  neither  the 
puTsuer  nor  any  of  his  fellow-workmen  had  ever 
complained  to  the  defenders  or  requested  other 
appliances.  The  cellar  did  not  belong  to  the 
defenders,  but  they  had  put  iu  an  extra  roof  to 
screen  the  beer  from  the  heat  of  the  sun.  On 
28th  July  1886,  while  the  pursuer  and  three  other 
men  were  hoisting  a  barrel  on  to  the  second  tier, 
the.  barrel  canted  over  and  crushed  the  pursuer's 
bead  between  it  and  the  next  barrel,  inflicting 
upon  him  serious  injury. 

The  jury  returned  a  verdict  for  the  pursuer,  on 
the  ground  that  the  defenders  were  in  fault  in 
not  supplying  mechanical  appliances,  and  assessed 
the  damages  at  £200. 

The  defenders  moved  fora  new  trial,  and  argued 
that  the  case  should  never  have  been  allowed  to  go 
to  a  jury.  No  fault  was  specified  upon  record  or 
by  the  jury  for  which  the  defenders  were  respons- 
ible. All  necessary  appliances  had  been  sup- 
plied. Tiering  by  manual  labour  was  a  well- 
known  and  recognised  method  where  skeggs 
could  not  be  used.  If  the  premises  had  belonged 
to  the  defenders  they  might  have  erected  a  block- 
and-tackle  though  that  was  unnecessary.  The 
pursuer  and  the  other  three  men  were  skilled 
workmen,  knew  their  work,  had  undertaken  it, 
and  had  never  made  any  complaints  or  requested 
further  assistance.  The  pursuer  had  run  a  well- 
known  risk,  and  had  suffered  by  a  pure  accident. 

The  pursuer  showed  cause,  and  argued  — 
Tiering  without  mechanical  appliances  was  very 
dangerous.  Other  minor  accidents  had  happened 
in  this  osllar.  The  defenders  should  have  had  a 
block-and-tackle  erected.  The  cellar  was,  if  not 
theirs,  entirely  under  their  control.  They  bad 
put  ou  a  roof  which  was  a  more  extensive  altera- 
tion. They  should  have  had  the  cellar  better 
lighted  and  the  floor  improved— i'Voaer  v.  fVater, 
June  6,  1882,  9  B.  896 ;  Orant  v.  Drytdale,  July 


12,  1883,  10  K.  1159;  Murdoch  v.  Maekiiinim, 
March?,  188.5,  12B.  810. 

At  advising — 

LoBD  JvsTioE-OuBBK — The  operation  performed 
by  the  injured  man  and  those  with  him  was  the 
ordinary  one  of  delivering  hogsheads  of  beer  for 
their  master  to  a  customer.  It  was  not  the  case 
of  storing  barrels  within  the  works  of  the  em- 
ployer, where  there  might  have  been  a  jury 
question  whether  ha  had  supplied  his  workmen 
with  snfiScient  appliances.  In  sending  out  beer 
to  be  delivered  it  is  sufficient  for  an  employer  if 
he  send  with  the  beer  men  accustomed  to  the 
work,  and  such  appliances  as  are  usually  employed 
in  putting  beer  into  cellars.  Here  the  lorry  was 
sent  out  in  the  usual  way  with  experienced  men 
and  with  the  usual  "skeggs."  When  these 
workmen  arrive  at  the  premises  they  find  that 
the  beer  cannot  be  stored  by  means  of  the 
"skeggs"  because  the  premises  are  not  large 
enough,  and  I  may  say  that  up  to  this  point  no 
fault  is  alleged  on  the  part  of  the  master.  At 
this  point,  if  the  experienced  workmen  thought 
that  without  further  appliances  they  could  not 
place  the  beer  in  the  cellar  with  safety,  it  wax 
their  clear  duty  to  return  to  their  master,  tell 
him  the  position  of  matter8,'and  ask  him  either 
to  supply  other  appliances,  or  to  come  and  see 
for  himself  what  ought  to  be  done.  Instead  of 
doing  that  they  adopt  a  mode  quite  common 
although  more  risky,  namely,  the  four  men  use 
their  own  strength  to  hoist  the  barrels  of  beer 
up  on  the  top  of  each  other.  It  is  clearly  proved 
that  such  a  mode  of  storing  beer-barrels  is  per- 
fectly recognised,  and  is  quite  proper,  nltfaongb 
it  is  not  the  best  method.  In  any  case,  the  men 
chose  that  mode;  they  took  the  risk,  and  in 
raising  the  barrels  one  of  their  number — the 
pursuer — unfortunately  met  with  the  injury  for 
which  he  wishes  to  receive  damages. 

I  fail  to  see  anything  to  justify  the  jury  in 
finding  that  the  accident  was  due  to  the  fault  of 
the  defenders.  I  understand  the  jury  stated  to 
the  Judge  who  tried  the  case  that  they  were  of 
opinion  that  the  employer  had  not  provided 
sufficient  appliances;  their  view  is  however  en- 
tirely inconsistent  with  the  evidence.  I  do  not 
see  wherein  the  alleged  fault  lay.  It  has  been 
suggested  now  for  the  first  time  that  the  shed 
was  under  the  control  of  and  in  fact  belonged  to 
the  defenders.  If  it  had  been  so  it  woidd  have 
made  the  case  entirely  different,  for  if  the 
premises  had  been  their  own  the  brewers  could 
have  put  up  what  appliances  they  pleased,  and  it 
would  have  been  a  proper  jury  question  whether 
they  had  put  up  all  the  appliances  necessary  for 
safety  to  their  workmen.  It  was  said  that  into 
the  cellar  which  was  not  their  ovm  they  should 
have  inserted  a  beam  so  as  to  allow  of  a  block 
and  tackle  being  used.  If  that  argument  were 
sound  it  would  come  to  this  that  in  every  ease 
where  customers'  premises  do  not  admit  of  the 
use  of  skeggs  such  a  beam  is  to  be  erected,  which 
is  manifestly  absurd. 

I  think  therefore  the  verdict  is  bad  and  should 
be  set  aside. 

LoBD  YouNO — I  am  of  the  same  opinion.  «nd  I 
am  further  of  opinion  that  no  good  case  has  been 
stated  on  record.  I  would  like  also  to  add  that 
my  opinion  is  totally  irrespectiTe  of  the  facta  as 
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to  the  contract  under  which  this  beer  was 
delivered.  I  do  not  think  its  terms  can  possibly 
affect  this  case.  I  suppose  the  pnrsner  and  the 
other  men  neTer  dreamt  of  inqniriog  as  to  the 
nature  of  that  contract,  and  I  further  think  that 
any  such  inquiry  on  their  part  would  have  been 
ridiculous. 

The  ease  is  simply  this.  The  pursuer  was  a 
oellarman.  He  had  been  in  the  employment  of 
these  brewers,  storing  beer  for  them  in  cellars, 
since  February  1875.  It  did  not  appear  how 
long  before  that  he  had  been  similarly  employed, 
but  even  during  the  time  he  has  been  with  the 
defenders  he  must  have  bad  ample  experience  for 
learning  the  proper  modes  and  the  risks  incident 
to  his  employment.  The  defenders  had  to  send 
beer  to  this  place  for  the  convenience  of  the  Ex- 
hibition. However  dark  it  may  have  been,  it  is 
not  unlawful  to  put  beer  into  a  dark  cellar.  It 
could  be  seen  by  tlie  cellarman,  and  the  defenders 
who  put  the  beer  in  were  not  to  do  it  with  their 
own  hands  but  by  perfectly  qualified  men.  They 
had  put  beer  into  this  cellar  for  months.  T^hat 
was  the  fault?  That  there  was  no  window,  no 
gas,  and  no  machinery  in  the  cellar,  and  that  it 
was  too  small  for  the  use  of  skeggs?  1  am  of 
opinion  there  was  no  culpa  at  common  law  at 
all,  and  my  opinion  is  not  altered  by  the  judg- 
ment of  twelve  jurymen  who  thought  there  was 
fault.  I  do  not  think  it  was  a  jury  question  at 
all.  If  it  was  a  jury  question  it  was  fully  laid 
before  them,  and  we  have  no  case  for  intarfering 
with  their  judgment.  We  are  interfering  with 
the  verdict  because  it  was  not  a  question  for  a 
jury  at  all. 

I  desire  to  say  further  that  I  distinguish  cases 
of  this  sort  altogether  from  cases  where  you  have 
got  machinery,  or  where  workmen  have  to  work 
underground.  There  the  Legislature  has  inter- 
fered on  behalf  of  human  safety,  and  even  the 
common  law  has  interfered  in  protection  of 
workmen,  because  in  such  cases  they  cannot 
judge  for  themselves.  But  where  wine  is  being 
stored  in  a  cellar,  or  boxes  are  being  hoisted 
on  to  a  cab,  I  incur  no  liability  for  accidents  if  I 
employ  experienced  men  to  do  the  work,  who 
undertake  it  with  its  risks. 

LoBD  BuTHEBFUBD  Gi^ASK  Concurred. 

LoBD  Lee — If  the  cellar  had  been  hired  by  the 
defenders  it  would  have  been  n  jury  question 
whether  there  was  or  was  not  failure  on  their 
part  to  provide  proper  appliances,  but  as  the 
cellar  did  not  belong  to  the  defenders,  I  agree 
with  your  Lordships  that  the  verdict  cannot 
stand. 

LoBD  M'Laben — I  would  just  like  to  say  a 
word  upon  the  question  of  whether  there  is  here 
any  issuable   matter.     Though  that  question   is 
not  strictly  before  the  Court  and  was  not  argued 
before  us,  it  has  been  made  matter  of  observa- 
tion from  the  bench  by  one  of  your  Lordships. 
-  As  it  happened,  when  I  allowed  an  issue  I  was 
quite  ignorant,  both  theoretically  and  practically, 
as  to  the  customary  manner  6f  storing  beer,  and 
it  seemed  to  me  that  lifting  barrels  of  beer  migbt 
be  a  dangerous  method,  and  that  it  was  a  jury 
qnestion  whether  the  defenders  had  or  had  not 
failed  to  furnish  the  proper  appliances,  and   if 
they  had,  whether  they  were  not  respousible  for 
tbe  accident.     I  therefore  do  not  concur  in  Lord 


Young's  observation  to  the  effect  that  the  case 
was  not  one  for  a  jury,  and  further,  I  have  a 
strong  impression  that  if  I  had  held  that  there 
was  no  issuable  matter,  this  Division  would 
probably  have  sent  the  case  back  to  me  for 
proof.  Upon  the  case  as  it  now  comes  before 
ns,  I  may  say  I  think  it  would  have  been  a  qnes- 
tion for  a  jury  if  the  premises  had  belonged  to  the 
defenders.  In  the  general  case,  where  operations 
are  performed  in  the  employer's  own  premises, 
he  must  provide  the  customary  appliances  for 
the  safety  of  his  workmen.  If  the  operations 
are  performed  in  premises  which  do  not  belong 
to  him,  I  think  it  is  a  qnestion  of  circumstances 
whether  he  shall  be  held  bound  to  inform  him- 
self personally  on  the  subject.  For  example,  if 
it  had  been  the  case  of  building  a  bridge  or  of 
fitting  up  engines  in  a  vessel,  it  might  not  hare 
been  sufficient  for  the  employer  to  stay  at  home 
and  to  plead  that,  he  had  gent  out  proper  work- 
men and  the  usual  tools.  But  these  cases  are 
entirely  different  from  the  present,  where  we 
have  delivery  of  goods  with  the  ordinary  appli-  • 
ances.  In  such  a  case  it  was  the  duty  of  the  men 
to  go  and  complain  to  their  employer  if  they 
wanted  more  help.  Wherever  skeggs  can  be 
used  they  ought  to  be  iised.  Where  they  cannot 
be  used  barrels  are  hoisted  on  the  shoulders  of 
four  men,  or  a  blook-and-tackle  may  be  used,  but 
the  latter  method  is  exceptional  and  not  a  usual 
or  necessary  one. 

It  therefore  appears  to  me  that  upon  the  weight 
of  the  evidence  that  the  jury  were  wrong  in  their 
view  that  other  mechanical  appliances  ought  to 
have  been  provided,  and  I  think  we  must  order 
a  new  trial. 

The  Court  set  aside  the  verdict  and  granted  a 
new  trial. 

Counsel  for  the  Fnrsners — Ithind — Salvesen. 
Agent — D.  Howard  Smith,  Solicitor. 

Counsel  for  the  Defenders — Jameson— Shaw. 
Agents— Watt  &,  Anderson,  S.H.O. 


Thursday,  May  30. 

FIRST     DIVISION. 

[Lord  Kyllaohy,  Ordinary. 
CROUCUER  V  INQLIS. 
Proceti—Itme — Interlocutor  Approving  and  Fix- 
ing Day  of  Trial—Motion  to  Vary  luue— Court 
of  Seuion  Act  1850  (13  and  14  Vict.  cap.  36), 
see.  iO— Court  of  Session  Act  1868  (31  and  32 
Viet.  cap.  lOO),  sec.  28. 

An  interlocutor  approved  of  issues  as 
adjusted,  and  fixed  a  day  for  the  trial  of 
the  cause.  Held  that  the  defender  was  not 
thereby  precluded  from  moving  the  Court  to 
vary  the  terms  of  the  said  issues,  and  an 
objection  that  the  motion  was  made  too  late 
repelled. 

Craig  v,  Jex  Blake,  9  Maoph.  716,  dis- 
tinguithed. 
In  January  1889  Charles  Crouober,  residing  at 
Kirkton  of  Auohterhouse,  Forfarshire,  sued  the 
Bev.  William  Inglis,  minister  of  the  parish  of 
Anchterhouse,  for  £600  in  name  of  reparation 
and  solatium. 
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rCnmeher  t.  IngUt, 
L      May  SO,  Iggft. 


iBsnei  were  adjaated  for  the  trial  of  the  cause, 
and  on  23rd  Maj  1889  the  Lord  Ordinary 
(KtUiACHz)  pronounced  the  following  inter- 
locutor:— "Approves  of  the  issues  as  adjusted 
and  settled  for  the  trial  of  the  cause,  and  appoints 
the  same  to  be  tried  by  a  jury  ...  on  Tuesday 
the  2nd  day  of  Jaly  next." 

On  29th  May  the  defender  moTed  the  Court  to 
vary  the  issnes. 

The  pnrsner  objected  to  the  competency  of  the 
motion,  and  argued  that  it  came  too  late,  in 
respect  that  the  Lord  Ordinary  had  not  only 
approved  of  the  issues,  but  had  fixed  a  day  for 
trial,  which  had  not  been  opposed  by  the  defen- 
der—CVaij  V.  Jex  Blake,  March  16,  1871,  9 
Macph.  715  ;  Coart  of  Session  Act  1850  (13  and 
14  Vict.  cap.  36),  sec.  iO ;  Court  of  Session  Act 
1868  (31  and  32  Viet.  cap.  100),  sec.  28. 

Counsel  for  the  defender  was  not  called  upon. 

At  advising — 

LoBD  Pbebident— The  interlocutor  of  the  Lord 
Ordinary  consists  of  two  parts,  one  approving  of 
the  proposed  issue,  and  the  other  fixing  a  day 
for  Uie  trial  of  the  aanse.  For  obvious  reasons, 
and  in  order  to  allow  the  party  objecting  to  the 
terms  of  the  proposed  issue  an  opportunity  of 
appealing,  these  interlocutors  ought  to  be  kept 
separate,  and  an  interval  of  six  days  ought  to  be 
allowed  to  elapse  between  the  two  interlocutors. 
I  can  quite  understand,  however,  why  in  the 
present  case  the  Lord  Ordinary  approved  of  the 
issue  and  fixed  the  day  for  trial  in  the  same 
interlocutor.  It  was  for  the  convenience  of 
both  parties,  and  in  order  that  the  2nd  of  July, 
which  the  Lord  Ordinary  had  offered  the  parties 
as  the  day  of  trial,  might  not  be  lost.  As  the 
Lord  Ordinary  had  not  many  available  days  of 
trial,  if  the  six  days  had  been  allowed  to  elapse 
between  the  approving  of  the  issues  and  the 
fixing  of  the  day  of  trial,  then  before  the  parties 
could  again  have  come  before  the  Lord  Ordinary, 
not  only  might  they  have  lost  the  2nd  of  July  as 
the  day  of  trial,  but  the  Lord  Ordinary  might 
not  have  been  in  a  position  to  offer  the  parties 
another  day  this  session. 

On  the  other  hand,  the  right  of  a  party,  who 
is  dissatisfied  with  an  issue  which  has  been 
approved  by  a  Lord  Ordinary,  to  move  the  Inner 
House  to  have  the  terms  of  such  an  issue  varied, 
is  a  very  valuable  one,  and  one  which  must  not 
in  any  way  be  interfered  with. 

The  case  of  Craig  v.  Jex  Blake,  to  which  we 
were  referred,  differs  materially  from  that  now 
before  us.  There  one  day  elapsed  between  the 
approving  of  the  issue  and  the  fixing  of  the  day 
of  trial,  and  it  was  the  defender  who  moved  the 
Lord  Ordinary  to  fix  a  day  for  the  trial  of  the 
cause.  No  objection  was  then  taken  by  her  to 
the  proposed  issne,  and  it  was  reasonable  to  sup- 
pose upon  that  account  that  she  was  satisfied  with 
its  terms.  Six  days  thereafter  thedefender  moved 
the  Court  to  vary  the  issue,  but  the  Court  in  these 
circumstances  held  the  motion  to  be  incompetent. 
That,  however,  as  I  have  already  explained,  was 
a  very  different  state  of  facts  from  what  we  have 
here  to  deal  with,  and  I  am  therefore  for  repelling 
the  objection  which  has  been  taken  to  the  present 
motion.  ' 

LosD  Seand  —In  the  case  of  Oraig  v.  Jex  Blake 
an  issne  was  lodged  for  the  pursuer,  to  which  no 


objection  was  stated  by  the  defender,  who  on  the 
following  day  moved  the  Lord  Ordinary  to  fix  a 
day  for  trial.  Ta  this  motion  the  pursuer  ob- 
jected, and  six  days  after  the  defender  moved  the 
Court  to  vary  the  issue  which  had  been  approved 
of  by  the  Lord  Ordinary,  bat  the  defender  in  the 
circumstances  was  held  to  be  personally  barred 
from  stating  any  objection  to  the  terms  of  the 
issue.  It  does  not  appear  to  me  therefore  that 
much  assistance  can  be  obtained  from  the  ease  of 
Crai^  V.  Jen  Blake,  as  the  oiroumstanees  were 
materially  different. 

As  to  the  Outer  House  practice  in  such  cases, 
I  would  not  object  to  the  course  which  the  Lord 
Ordinary  has  adopted  provided  both  parties  con- 
sented to  this  being  done.  It  might  be  desirable 
in  such  cases  that  a  minute  shonld  be  framed 
intimating  that  the  parties  consented  to  the  Lord 
Ordinary  approving  of  the  issue  and  fixing  a  day 
for  the  trial  of  the  cause  in  the  same  interlocntor. 
In  the  present  case,  however,  I  agree  with  your 
Lordship  that  the  objection  to  the  competency  of 
this  motion  cannot  be  sustained. 

LoBD  Adam — I  am  of  the  same  opinion.  I 
think  that  if  the  parties  are  agreed  there  caji  be 
no  objection  to  the  Lord  Ordinary  approving  of 
the  issue  and  fixing  the  day  for  trial  in  one 
interlocutor,  but  if  the  parties  are  not  at  one, 
and  if  it  is  to  be  held  on  the  authority  of  Craig  v. 
Jex  Blake  that  by  consenting  to  the  Lord  Ordi- 
nary filing  a  day  for  the  trial  of  the  cause  all 
right  of  objecting  to  the  terms  of  the  issue  is 
removed,  then  where  any  di£9cnlty  arises  as  to 
the  terms  of  an  is^ue,  I  think  that  the  Lord 
Ordinary  should  not  fix  the  day  of  trial  in  the 
same  interlocntor  in  which  he  approves  of  the 
terms  of  the  issne. 

LoBD  MuBX  was  absent. 

The  Court  repelled  the  objections  to  the  defen- 
der's motion  to  vary  issnes,  and  sent  the  case  (o 
the  Summer  Boll  for  discussion. 

Counsel  for  the  Pursuer — Hay.  Agent — 
James  Skinner,  S.S.O. 

Counsel  for  the  Defender — 0.  S.  Dickson. 
Agents— Guild  ft  Shepherd,  W.S. 


Saturday,  June  1. 
FIRST    DIVISION. 

TAYLOR   V.    THE    UNION    HERITABLE 
SECURITIES  COMPANT,  LIMITED. 

Public  Company — Bankruptcy  of  a  SharehMtr 
—  RectijictUwn  of   Regitter  —  Companit*   Att 
1862  (25  and  26  Vict.  cap.  89),  tea.  35,  36.  6!. 
A  shareholder  in  a  public  company  which 
had  a  large  uncalled  capital  was  sequestrated, 
and  after  payment  of  a  composition  he  m* 
re-invested  in  his  estates.     Held  that  the 
amount  unpaid  on  his  shares  did  not  fona 
part  of  his  debts  and  obligations  from  which 
be  was  discharged  in  the  sequestration  pro- 
ceedings, and  an  application  by  him  to  haw 
the  register  of  the  company  rectified  by  the 
deletion  of  his  name  therefrom  refuted. 
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Robert  Taylor,  manure  merohant,  Easter  Boad, 
Leith,  applied  for  the  rectification  of  the  register 
of  the  Union  Heritable  Secnrities  Company, 
Jjimited,  by  the  deletion  of  his  name  therefrom 
as  the  holder  of  75  shares  of  the  company. 

Between  1876  and  1877  the  petitioner  was 
allotted  75  shares  of  the  Onion  Heritable  Secn- 
rities Oompany,  Limited,  incorporated  nnder 
the  Companies  Acts  1862  and  1867.  £1  per 
share  teas  paid  on  the  said  shares,  and  there 
remained  £1  per  share  uncalled.  The  company 
sustained  heavy  losses  from  the  depression  in 
heritable  property.  It  had  paid  no  dividend 
sinoe  1885,  and  in  March.  1889  a  meetings  was 
held  to  consider  whether  a  call  should  not  be 
made  on  the  directors. 

The  petitioner's  estates  were  seqaesirated  on 
29th  April  1885,  and  a  trustee  was  appointed. 
He  paid  a  composition  of  6s.  per  £,  and  he 
was  thereafter  re-inyested  in  his  estate.  On  5tb 
May  he  intimated  to  the  company  that  he  was  no 
longer  a  shareholder  in  consequence  of  the 
sequestration  of  his  estates. 

Argued  for  the  petitioner — Under  section  16  of 
the  Companies  Act  1862  the  £4  per  share  uncalled 
formed  part  of  the  debt  and  obligations  con- 
tracted by  the  petitioner  for  which  he  was 
liable  at  the  date  of  his  sequestration,  and  from 
which  he  was  thereby  discharged,  and  the  peti- 
tioner was  accordingly  entitled  to  have  his  name 
removed  from  the  register  of  members  of  the 
oompany.  His  intimation  to  the  company  was 
equivalent  to  a  surrender  of  these  shares — 
Withart  T.  City  of  Olangow  Bank,  March  14, 
1879,  6  B.  823;  Oalleily's  Trustees  v.  Lord 
Advoeaie,  November  12,  1880,  8  K.  74;  Com- 
panies Act  1862  (26  and  26  Vict  cap.  89),  sees. 
74,  76. 

Argued  for  the  respondents — The  articles  of 
association  contained  provisions  for  the  transfer 
as  well  as  for  the  surrender  of  shares.  The 
petitioner  had  not  complied  with  these,  and 
he  had  not,  in  terms  thereof,  either  trans- 
ferred or  surrendered  bis  shares.  The  shares 
bad  sinoe  he  acquired  them  stood  in  the  register 
of  Bbareholders  in  the  name  of  the  petitioner. 
All  the  proceedings  in  the  sequestration  took 
place  without  any  intimation  of  any  kind  being 
sent  to  the  oompany  by  the  petitioner  or  the 
trustee  on  his  sequestrated  estates.  The  bank- 
ruptcy of  the  petitioner  and  his  subsequent  re- 
investiture  did  not  free  him  from  his  liability  for 
oalls  in  respect  of  these  shares,  for  on  his  re- 
investiture  he  took  his  estate  with  all  the  liabili- 
ties as  it  stood  in  the  trustee — Gordon  r.  Olen, 
January  19,  1828,  6  S.  893. 

At  advising — 

LoBD  PnEsiDBNT — In  this  case  the  petitioner 
before  his  bankruptcy  held  76  shares  in  the 
Union  Heritable  Securities  Company,  Limited, 
and  these  shares  were  thus  numbered  7481  to 
7630  both  inclusive,  and  13.214  to  13,238  both 
inclusive.  There  is  thus  no  difficulty  whatever  in 
identifying  these  shares  as  part  of  the  property 
of  the  petitioner ;  and  I  use  the  word  property 
advisedly,  as  shares  in  a  company  are  pro- 
perty, and  in  bankruptcy  they  are  often  a  valu- 
able asset.  In  the  sequestration  which  followed 
a  trustee  was  appointed,  aqd  a  composition  of  68. 
per  £  was  paid,  and  thereafter  the  bankrupt  ob- 
tained bis  discharge  all  in  the  usual  way.     But 


the  respondents  say  that  the  petitioner's  bank- 
ruptcy, his  composition  settlement,  and  his 
subsequent  re- investiture  in  his  estate  were  all 
unknown  to  them ;  that  no  claim  was  made  in 
the  sequestration  on  their  behalf ;  and  that  the 
first  time  that  they  became  aware  of  what  had 
taken  place  was  the  service  of  the  petition  pray- 
ing that  the  petitioner's  name  might  be  removed 
from  the  list  of  members  of  their  company. 

The  name  of  a  shareholder  cannot  in  this  sum- 
mary manner  be  removed  from  the  list  of  oon- 
tributories  of  a  company. 

There  are  only  three  ways  in  which  this  re- 
moving can  in  aocordance  with  the  statutes  be 
accomplished — (l)By  transfer,  (2)  by  forfeiture, 
(3)  by  surrender.  The  statute  does  not  say  that 
such  shares  are  to  cease  to  exist,  but  the  memor- 
andum and  articles  of  association  may  and  some- 
times do  make  provision  for  this.  In  the  present 
case,  however,  the  shares  in  question  must  be- 
long to  somebody,  and  it  is  clear  that  they  belong 
to  the  petitioner  until  he  ancceeds  in  getting  his 
name  removed  from  the  books  of  the  company. 
I  am  therefore  for  refusing  the  prayer  of  this 
petition. 

LoBD  Sband — Questions  of  considerable  difS- 
culty  are  likely  to  arise  in  dealing  with  applica- 
tions like  the  present.  Both  as  to  the  extent  and 
mode  of  ascertainment  of  the  petitioner's  liability, 
and  also  as  to  whether,  if  the  liability  of  the 
petitioner  is  to  be  limited,  intimation  to  that 
effect  ought  not  to  be  made  to  the  oompany 
within  a  specified  time.  In  the  present  case,' 
however,  I  agree  with  your  Iiordship  that  this 
application  cannot  be  granted,  as  no  sufficient 
reason  for  so  doing  has  been  suggested.  Bank- 
ruptcy followed  by  retrocession  is  certainly  no 
sufficient  ground,  nor  is  there  here  anything  of 
the  nature  of  a  surrender. 

Lobs  Adah  concurred. 


LoBD  MuBE  was  absent. 

The  Court  refused  the  petition. 


Agent 


Counsel  for  the  Petitioner — Lorimer. 
-F.  Morison,  S.S.O. 

Counsel  for  the  Bespondents— Orole.     Agents 
-J.  &  B.  A.  Bobertson,  S.S.C. 


HIGH  OOUET  OF  JUSTICIARY. 


Monday,  June  3. 

(Before  the  Lord  Justice-Clerk,  Lord  M'Laren, 
and  Lord  Kinnear.) 

GRANT    V.    ALLAN. 

Juiticiary  Cases  —  Sentence — Svspention — Sen- 
tence proceeding  upon  Bad  Previous  Conviction. 
A  boy  of  nine  years  of  age  was  charged 
with  the  crime  of  theft  aggravated  by  two 
previous  convictions.  He  pleaded  guilty,  and 
was  convicted  and  sentenced.  One  of  the 
previous  convictions  charged  against  him 
had  been  obtained  when  he  was  five  years 
of  age.     In  a  suspension,  held  that  this  pre- 
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TioQS  oonviotion  was  bad,  and  ought  cot  to 
have  been  under  the  consideration  of  the 
Judge  in  giving  sentence,  and  the  sentence 
qxtaSied  accordingly. 
Bichard  Grant,  sou  Of  James  Grant,  carter, 
Bishopmill,  Elgin,  wis  charged  in  the  Sheriff 
Court  of  Elginshire  at  Elgin  at  the  instance  of 
Alexander  Grigor  Allan,  Procurator-Fiscal  of 
that  Court,  upon  a  complaint  which  set  forth 
that  he  "did  on  9th  April  1889,  from  Lesmurdie 
House,  St  Andrew's  Lhanbryd  Parish,  Elgin- 
shire, occupied  by  Oharles  James  Johnston, 
manufacturer,  stead  a  football,  and  the  said 
Bichard  Grant  has  been  previously  convicted  of 
the  crime  of  theft  before  the  Police  Court  of 
Elgin  on  12th  September  1886  and  20th  January 
1887  respectively."  He  was  convicted  and  sen- 
tenced to  ten  days'  imprisonment,  and  to  deten-^ 
tion  for  five  years  in  a  reformatory  thereafter. 
With  the  consent  and  concurrence  of  his  father, 
the  said  James  Grant,  he  brought  a  suspension 
of  the  conviction  and  sentence.  From  a  certifi- 
cate of  the  complainer's  birth  produced  at  the 
hearing  of  the  snspension,  it  appeared  that  the 
complainer  was  nine  years  of  age,  and  that  at 
the  date  of  his  conviction  on  12  th  September 
1886  he  was  five  years  of  age. 

Argued  for  the  complainer — The  conviction  of 
September  1 885  was  null,  as  a  child  of  five  years 
of  age  could  not  be  guilty  of  theft.  It  followed 
that  the  present  sentence — which  proceeded  upon 
a  consideration,  inter  alia,  of  that  previous  con- 
viction— must  be  set  aside. 

Argued  for  the  respondent — The  sentence  was 
quite  justified  by  the  circumstances  of  the  case, 
even  if  the  conviction  of  September  1885  be  left 
out  of  account. 

At  advising— 

LoitD  JosnoB-OLitBK — To  air  appearance  the 
best  thing  that  could  happen  to  this  boy  is  that 
he  should  be  sent  to  a  reformatory.  But  before 
we  arrive  at  that  result  we  must  take  a  very 
strong  course,  which  I  am  not  prepared  to  take, 
and  that  is  to  hold  that  an  utterly  bad  conviction, 
to  which  a  boy  of  nine  or  ten  years  of  age  pleads 
guilty,  is  a  conviction  which  can  be  considered 
by  the  Judge  who  tries  the  case  in  determining 
what  sentence  is  to  be  pronounced. 

This  boy  when  he  was  five,  or  at  the  utmost 
six  years  old,  seems  to  have  been  convicted  of 
theft.  In  my  opinion  that  was  an  utterly  illegal 
conviction,  and  if  it  had  been  brought  before  us 
at  the  time  by  snspension  it  would  have  been 
quashed.  But  in  considering  what  sentence  was 
to  be  pronounced  in  this  case,  the  Sheriff,  we 
must  assume,  took  into  consideration  the  fact  that 
there  were  two  previous  convictions  for  theft 
standing  against  the  boy.  Apparently  his  atten- 
tion was  not  drawn  to  the  fact  that  one  of  these 
convictions  wasobtained  when  the  boy  was  a  pupil, 
and  we  must  assume  that  he  took  that  conviction 
into  consideration.  I  am  of  opinion  that  no  sen- 
tence which  followed  upon  such  considerations  can 
be  allowed  to  stand.  It  may  be  quite  true  that  if 
yon  put  that  conviction  out  of  view  there  is  still 
nothing  improper  in  the  sentence  pronounced,  but 
to  put  it  out  of  view  now,  and  to  consider  whether 
the  sentence  pronounced  is  otherwise  a  proper 
sentence,  would  be  to  make  us  the  judges  of  what 
ought  to  be  done  in  a  case  where  we  have  neither 
the  power  nor  the  materials  necessary.     It  is 


absolutely  Impossible  for  ns  to  say  what  the 
Sheriff  would  have  done  had  he  left  this  convic- 
tion out  of  account,  I  am  therefore  of  opinion, 
though  I  regret  the  result,  that  this  conviction 
must  be  quashed. 

LoBD  M'Lasxn — I  oonoar  in  the  judgment 
proposed.  We  are  familiar  with  cases  in  which 
convictions  proceeding  npon  evidence  have  been 
set  aside  in  consequence  of  essential  irregulari- 
ties in  procedure.  One  illustration  which  occurs 
to  my  mind  is  afforded  by  a  case  where  a  convic- 
tion was  quashed  because  the  Magistrate  had 
admitted  evidence  not  given  upon  oath.  The 
admission  of  snch  evidence  is  fatal  to  a  oonvic- 
tion,  because  it  is  impossible  to  say  how  far  the 
mind  of  the  judge  may  have  been  affected  by  il 
In  the  present  case  the  prisoner  pleaded  gnilty, 
and  there  was  accordingly  no  account  of  the 
crime  or  of  the  previous  history  of  the  prisoner, 
except  what  is  contained  in  the  complaint  and 
the  two  extract  convictions  which  accompanied  it. 
These  were  the  materials  which  the  Sheriff  bad 
on  which  to  form  his  opinion  as  to  what  would 
be  a  proper  measure  of  punishment.  It  is  here 
that  the  difiScnlty  arises,  for  he  had  before  him, 
and  thought  he  was  bound  to  take  into  account, 
two  convictions,  when  in  reality  there  was  only 
one  which  he  could  consider.  I  look  npon  the 
case  as  precisely  similar  to  one  in  which  the 
complaint  sets  out  two  convictions,  and  there  is 
produced  an  extract  of  one  only.  In  that  case  if 
the  prisoner  pleads  to  the  whole,  and  the  Jndge 
in  his  sentence  deals  with  the  case  as  one  of  a 
person  twice  previously  convicted,  there  being 
no  evidence  of  more  than  one  conviction,  it  is 
plain  that  an  error  is  committed.  We  mutt 
assume  that  the  Judge  took  all  the  materials 
before  him  into  account. 

It  appears  to  me  that  in  the  present  case  the 
sentence  is  affected  by  an  error  in  eMtntitUibvt, 
the  Judge  having  treated  this  as  the  case  of  an 
habitual  offender,  while  it  was  really  the  case  of  a 
boy  against  whom  only  one  previous  conviction 
was  established,  and  as  we  cannot  review  the 
sentence,  it  follows  that  the  conviction  must  be 
qnashed. 

LoBD  KiNifGAB — I  agree  with  your  Lordship. 
We  can  know  nothing  of  the  considerations  npon 
which  the  Sheriff  proceeded  in  giving  this 
sentence  except  what  appears  upon  the  face  of 
the  complaint  and  the  two  convictions  which 
were  before  him.  We  know  that  one  of  these 
was  one  that  ought  not  to  have  been  obtained, 
and  onght  not  to  have  been  taken  into  oonsidei»- 
tion.  SVe  cannot  estimate  to  what  extent  that 
was  taken  into  consideration.  The  result  is  thai 
the  sentence  cannot  be  sustained. 

The  Court  qnashed  the  conviction. 

Counsel  for  the  Complainer— Bhind.  Agent— 
W.  Officer,  S.8.C. 

Counsel  for  the  Bespondent — D.  Bobertson. 
Agent — Crown  Agent. 
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VALUATION  APPEAL  OOUET. 


Wednesday,  January  30. 

(Befoio  Lord  Fisser  and  Lord  Trayner.) 

DODGLAS  FBASER  &  SONS  V.  THE 

ASSESSOR  OF   THE    BURGH    OF   ARBROATH. 

ViUuation  BoU — Mill  Temporarily  BUent. 

Th»  proprietors  of  a  spinning  mill  kept 

their  maoUnery  standing  for  a  year  from 

reasons   of   temporary    expediency.      Held 

that  it  -was  properly  entered  in  the  valnation 

roll  at  its  Talae  as  a  going  mill. 

This  was  an  appeal  on  a  oase  stated  from  the 

decision  of   the  Magistrates  of    the   bnrgh  of 

Arbroath  at  a  Conrt  for  hearing  appeals  against 

▼alnations  made  by  the  Assessor  of  the  Bnrgh, 

held  on  11th  September  1888. 

The  Assessor  had  entered  the  Wellgate  Works 
occupied  by  Messrs  Donglas  Fraser  &  Sans,  as 
tenants,  at  the  yearly  rent  of  £865. 

Donglas  Fraser  &  Sons  appealed  to  the  Magis- 
trates against  the  above  valnation,  on  the  ground 
that  a  spinning  mill,  forming  a  distinct  and  sepa- 
rate part  of  the  several  subjects  embraced  nnder 
the  designation  of  Wellgate  Works,  and  included 
in  the  valuation,  had  been  silent  since  Whitsun-- 
day  last,  and  would  not  be  re-started  till  Whit- 
sunday next;  and  they  claimed  that  the  works 
shanld  be  entered  as  follows : — 

Weaving  Factory  .  .  £427,  lOs. 
Spinning  Mill  .  .  .  £218,  15s. 
The  appellant  maintained  that,  as  the  spinning 
mill  was  at  present  standing,  it  was  merely  a 
warehouse  for  machinery,  and  they  asked  that, 
in  accordance  with  principles  laid  down  by  the 
Judges,  and  in  accordance  with  local  usage,  it 
should  be  entered  as  snoh  at  half  of  its  valnation 
as  a  going  mill.  The  appellants  also  expressed 
their  wilUngness  to  give  a  guarantee  that  the 
mill  would  remain  silent  till  Whitsunday  1889. 

The  Assessor  admitted  that  if  the  appellants' 
contention  ware  given  effect  to,  the  above  figures 
might  be  taken  as  correct,  but  maintained  that 
the  spinning  mill  was  part  of  the  Wellgate 
Works ;  that  the  works  fell  to  be  valued  as  a 
whole,  that  the  mill  was  silent  for  tempora^ 
purposes  merely,  and  that  the  entry  in  the  roll 
oaght  to  be  retained. 

Mr  John  B.  W.  Olark,  solicitor  for  the 
Parochial  Board  of  St  Vigeans,  maintained  that 
the  Assessor's  valnation  ought  to  be  retained. 

The  Magistrates  found  the  facts  of  the  case  to 
be  as  follows : — That  the  Wellgate  Works  consist 
of  a  weaving  factory,  warehouses,  and  offices,  all 
adjoining  and  communicating  with  each  other, 
and  a  spinning  mill ;  that  there  was  no  internal 
oommnnication  between  the  mill  and  the  factory, 
Ao.,  but  that  there  was  an  ontside  communication 
witliin  the  walls  enclosing  the  whole  works ;  that 
the  spinning  mill  had  been  silent  since  Whit- 
Bunday  last ;  that  this  was  owing  to  the  spinning 
part  of  Messrs  Fraser's  business  being  at  present 
unprofitable,  and  was  a  mere  temporary  expedi- 
ency; and  Utat  Messrs  Fraser  had  neither  wished 
to  s«U  or  let  the  mill,  nor  endeavoured  to  obtain 
ft  return  from  it  in  any  other  way. 

The    Magistrates   ananimonsly  decided   that 
Toih  xzn. 


Messrs  Fraser  were  keeping  part  of  their  works 
standing  from  reasons  of  temporary  expediency, 
and  had  made  no  attempt  to  obtain  a  retnm  from 
the  mill  by  letting  it  or  otherwise;  that  £427, 
10s.,  being  one-half  of  the  whele  valuation  of  the 
Wellgate  Works,'  fairly  represented  the  propor- 
tion applicable  to  the  spinning  mill,  and  that  the  ' 
same  sum  of  £427,  lOs,  was  the  yearly  worth  or 
value  of  the  spinning  mill,  taking  one  year  with 
another.  They  therefore  refused  the  appeal,  and 
sustained  the  valnation  made  by  the  Assessor. 

Authorities  cited  at  discussion  —  Barbour, 
March  7,  1878,  9  E.  1236 ;  Stcde;/  and  Another 
T.  (heruwt  of  ihe  Poor  of  OaetieUm,  1864,  88 
L.J.,  M.C.  178;  JBarter  v.  Overeeeri  of  Balford, 
1866,  84L.J.,  M.O.  206.  J  --^      ) 

At  advising — 

LosD  Fbasib — I  am  of  opinion  that  Uie  appeal 
should  be  dismissed.  The  oase  sets  forth  that 
"the  Magistrates  unanimously  decided  that 
Messrs  Fraser  were  keeping  part  of  their  works 
standing  from  reasons  of  temporary  expediency, 
and  had  made  no  attempt  to  obtain  a  retnm  from 
the  mill  by  letting  it  or  otherwise."  We  must 
deal  with  the  case  assuming  that  to  be  the  fact. 
Now,  if  the  owner  or  tenant  of  premises  from 
reasons  of  temporary  expediency  chooses  not  to 
oarry  on  business  as  usual,  that  is  no  reason  for 
reducing  the  valuation. 

LoBD  Tiultneb  concurred. 

The  Court  sustained  the  valuation. 

Counsel  for  the  Appellants— Hay.  Agent— W. 
Harris,  L.A. 

Counsel  for  the  Bespondent — Vary  Campbell. 
Agents — Party. 


COURT    OF   SESSION. 

Wednesday,  November  21,  1888. 


OUTEB    HOUSE, 

[Lord  Einnear. 
SCHAW    V.   BLACKS. 
Bight  in  See/urity—Sond  and  Ditpoiiiion  in  Beeu- 
rity— Assignation  of  WrUt— Receipt  for  Write. 
A  bond  and  disposition  in  security  con- 
tained an  assignation  of  writs  and  an  obUga- 
tion    to  make  them  forthcoming,   free  of 
expense,  on  all  necessary  occasions.     Terms 
of  receipt  for  writs  approved  by  the  Court  to 
be  granted  by  a  bondholder  to  the  granter 
of  the  bond  and  disposition  in  security  on 
receiving  the  writs  for  the  purpose  of  effecting 
a  sale  of  the  property. 
Robert   Sohaw,   sometime   residing  at   K6.   28 
Walker  Street,  Edinburgh,  and  at  the  date  of  this 
action  in  Sydney,  Australia,  was  infeft  in  certain 
subjects  in  Fife  under  a  bond  and  disposition  in 
security  granted  by  the  defenders  dated  the  9th 
and  recorded  the  16th  of  May  1881, 

The  bond  and  disposition  in  security  contained , 
inter  cHia,  a  clause  by  which  the  defenders,  with 
joint  consent  and  assent,  assigned  the  writs  and 
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botmd  themselvea  to  make  the  same  f orthooming 
to  Schaw,  free  of  expense,  on  all  neoessary  ooca- 
giong.  The  writs  and  title  deeds  of  the  propeity 
were  not  handed  over  when  the  bond  was  granted. 

On  11th  March.  1888  the  eatateg  of  Roger 
Black  were  seqnestrated,  and  on  2nd  April  1888 
a  schedole  of  intimation,  requisition,  and  protest, 
in  terms  of  the  Titles  to  Land  Consolidation 
(Scotland)  Act  1868,  was  served  npon  him  and 
Mis  Black. 

Thereafter  Sohaw,  through  his  agents,  applied 
to  Black  for  deliyery  of  the  titles  of  the  property, 
go  far  as  in  hig  costody  or  under  his  control,  in 
order  that  he  might  effect  a  sale  of  the  property 
and  deliver  the  writ  to  the  purchaser,  but  Black 
declined  to  give  them  except  upon  an  obligation 
for  their  re-delivery  to  himself  within  a  raaaonable 
time. 

In  these  oiroomstances  Schaw  raised  this  action 
against  Mr  and  Mrs  Black  to  have  them  ordained 
to  deliver  up  the  titles  of  the  property,  so  far  as 
in  their  possession  and  under  their  control,  to  be 
held  by  him  in  security,  and  (in  the  event  of  a 
sale  of  the  subjects  by  the  pursuer)  to  be  delivered 
by  him  to  the  purchaser  as  his  own  proper  writs 
and  evidents. 

The  pursuer  pleaded — "(1)  The  defenders 
having  by  the  assignation  of  writs  contained  in 
said  bond  and  disposition  in  security  assigned  to 
the  pursuer  the  writs  and  evidents  of  the  pre 
indwito  portion  botb  of  the  dominium  directum 
and  the  dominium  utile  of  the  lands  of  Brunt- 
shiels  belonging  to  Mrs  Black,  the  pursuer  ig 
entitled  to  delivery  of  said  writs  and  evidents,  to 
be  held,  used,  and  disposed  of  by  him  in  terms 
of  the  provisions  contained  in  said  bond  and 
disposition  in  security.  (2)  Separatim —Tha 
pursuer  is  entitled  to  possession  of  the  titles  for 
the  purpose  of  advertising  the  property  and 
carrying  through  a  sale  under  his  bond,  and  in 
order  thereafter  to  deliver  them  along  with  a 
disposition  to  the  purchaser.  (3)  The  pursuer  is 
entitled  to  delivery  of  the  writs  claimed,  as  -his 
security  ig  now  endangered  by  the  said  title- 
deeds  being  allowed  to  remain  in  the  defenders' 
custody  or  possession.  (1)  As  the  amount  of  the 
prior  and  postponed  bond  is  in  excess  of  the  sum 
which  the  lands  in  question,  if  exposed  to  sale, 
may  be  reasonably  expected  at  present  to  realise, 
the  defenders  have  no  interest  to  demand  re- 
delivery of  the  writs." 

The  defenders  pleaded — "  (3)  The  claim  of  the 
pursuer  to  absolute  delivery  of  said  titles  is  un- 
founded, and  in  the  circumstances  stated  the 
defenders  should  be  assoilzied." 

On  16th  Kovember  1888  the  Lord  Ordinary 
(Kdineab)  remitted  to  Mr  Harry  Cheyne,  W.S., 
to  prepare  and  adjust  the  receipt  for  the  titles  to 
be  granted  by  the  pursuer  to  the  defenders. 

On  21st  November  1888  Mr  Oheyne  presented 
the  following  report  to  the  Lord  Ordinary: — 
"  The  reporter  bad  a  meeting  with  the  parties 
at  which  they  stated  very  ftdly  their  views  in 
regard  to  the  mutual  rights  to  a  proprietor  and 
heritable  creditor  to  possession  of  the  titles,  and 
referred  the  reporter  to  various  decisions  of  the 
Oonrt  and  to  the  statutory  interpretation  of  the 
clanse  of  assignation  of  writs  contained  in  a  bond 
and  disposition  in  security.  The  decisions  re- 
ferred to  have  not,  in  the  reporter's  opinion, 
much  bearing  on  the  present  question  of  the 
form  of  receipt  to  b«  granted  by  a  bondholder 


OB  getting  the  titles  from  the  debtor.  The 
parties  did  not  qnite  agree  as  to  your  Lordship's 
opinion  in  the  case,  and  the  reporter  felt  himself 
bound  to  assume  that  your  Lordship  had  expressed 
no  opinion  except  that  the  pursuer  was  not 
entitled  to  obtain  decree  in  terms  of  the  con- 
clusions of  the  summons,  but  that  he  wag  en- 
titled to  get  the  use  of  the  titles  on  all  reasonable 
occasions. 

^'  The  Statute  10  and  11  Victoria,  cap.  50,  first 
introduced  a  statutory  form  of  a  bond  and  dis- 
position in  security,  which  form  contains  a  short 
clause  of  assignation  of  writs  in  these  terms — 
'  I  assign  the  writs.'  By  section  3  this  clause  is 
declared  to  import  an  assignation  to  writs  and 
evidents  '  to  the  same  effect  as  in  the  fuller  form 
now  in  use  in  a  bond  and  disposition  in  security 
with  power  of  sale.'  On  referring  to  the  Juridi- 
cal Stales  in  existence  in  1847,  which  was  the  3rd 
edition  published  in  1826,  it  will  be  found  that 
under  the  clause  in  the  old  form  the  gr&nter 
constitutes  the  grantee  his  lawful  cessioner  and 
assignee  in  and  to  the  writs,  evidents,  rights, 
titles,  and  securities  of  and  oonoeming  the  sub- 
ject's whole  clauses  therein  contained,  and  all 
action  and  diligence  competent  thereupon.  The 
defenders'  agent  referred  the  reporter  to  the  4th 
edition  of  the  Juridical  Styles  which  was  pub- 
lished in  18.52,  in  which  is  contained  a  form  of 
'  bond  and  disposition  in  security  prior  to  the 
Act  10  and  11  Victoria,  cap.  60.'  In  that  form 
there  is  not  only  an  assignation  to  the  writs  in 
very  much  the  same  terms  as  are  contained  in 
the  older  style,  but  there  is  also  >n  obligation  by 
the  granter  to  'make  the  writs  forthcoming  to 
the  grantee  upon  all  necessary  occasions  upon 
receipt  and  obligation  for  redelivery  thereof 
within  a  reasonable  time  and  under  a  suitable 
penalty ;  and  in  case  of  a  sale  of  said  lands  and 
others  by  virtue  of  the  powers  before  written  to 
deliver  up  the  whole  of  the  said  writs  and  tiUe- 
deedg  to  the  grantee  or  to  the  purchaser  or 
purchasers  from  him  under  the  penalty  of  £ 
over  and  above  performance, 

"This  last  form  ig  understood  to  baT6  been 
prepared  by  Mr  Duff,  W.S.,  and  the  reporter  is 
satisfied  from  examination  of  numerous  bonds 
dated  prior  to  1847  that  this  was  not  the  form  then 
commonly  in  use.  The  common  form  was  that 
contained  in  the  Srd  edition  of  the  Jnridieal 
Styles,  and  it  maybe  noted  that  Professor  Bell 
in  his  lectures  on  conveyancing  in  dealing  with 
the  clause  of  assignation  of  writs  in  a  bond  and 
disposition  of  security  refers  to  the  Srd  edition 
for  the  form  of  the  clause  prior  to  1 847. 

"It  humbly  appears  to  the  reporter  however; 
that  Mr  Duff's  form  expresses  the  fair  and  reason- 
able rights  of  the  two  parties  in  relation  to  the 
titles  when  these  are  retained  by  the  debtor,  lb* 
pursuer's  agent  expressed  a  fear  that  by  giviag  a 
simple  borrowing  receipt  be  might  thereby 
derogate  from  his  right  to  demand  absolute  de- 
livery in  the  event  of  a  sale,  and  while  the  reportv 
does  not  think  that  there  is  any  real  ground  for 
such  fear,  he  has  inserted  a  reservation  in  the 
receipt  which  he  now  submits  for  your  Lordship's 
approval  as  follows: — 'Received  from  MrsBlxek 
her  titles  of  Bruntshiels  on  behalf  of  Mr  Bobcrt 
Schaw,  to  be  returnable  to  Mrs  Black  if  a  sale  of 
the  security  subjects  is  not  effected  within  • 
reasonable  time,  but  withent  prejudioe  to  onr 
clients'  light  to  demand  absolute  dAUveiy  of  «id 


Digitized  by 


Google 


BokkWT.  BUeki,  I 
Not.  21, 1888.  J 


The  Scottish  Law  Meporter.—Vol  XXVI. 


547 


title*  in  the  erent  of  a  sale  of  the  security  subjeots 
nnder  the  powers  of  his  bond. ' 

"The  reporter  had  great  donbts  whether  he 
should  have  troubled  your  Lordship  with  any 
details  beyond  giring  the  form  of  receipt  he  would 
suggest,  but  as  the  parties  expressed  a  desire  that 
he  ^ould  state  the  views  on  which  be  proceeded 
in  adjusting  the  terms  of  the  receipt,  he  haa 
entered  more  fully  into  the  question  than  was 
necessary,  or  than  perhaps  your  Lordship  may 
desire." 

The  Lord  Ordinary  approved  of  the  report. 

Oounsel  for  the  Pursuer — Martin.  Agents 
—Henderson  &  Clark,  W.8. 

Oounsel  for  the  Defenders — Shaw.  Agents 
— Bhind,  Lindsay,  &  Wallace,  W.S. 


Friday,  May  31. 

FIRST    DIVISION. 

[Sheriff  of  Argyllshire, 

Robertson's  trustees  v.  Gardner. 

Right  in  Security — Decree  ofMaiUa  and  Duties — 
Seque^raiionfor  Rent — New  Tenant. 

A  heritable  creditor  who  under  a  decree 
of  maills  and  duties  had  entered  into  posses- 
sion of  the  lands  disponed  in  his  bond,  pre- 
sented a  petition  for  the  sequestration  for 
rent  of  a  tenant  who  by  assignation  had 
entered  to  the  subject  of  his  lease  prior  to 
the  signeting  of  a  summons  of  maills  and 
duties,  but  who  bad  not  been  called  as  a 
party  to  thai  action. 

Held,  in  the  absence  of  any  objection  by 
the  proprietor,  or  of  any  competition  for  the 
rent  in  question,  that  the  heritable  creditor 
being  duly  in  possession  under  his  decree 
was  entitled  to  make  use  of  the  landlord's 
hypothec,  and  sequestration  awarded. 
On  21st  April  1 888  an  action  of  maills  and  duties 
was  raised  by  Mrs  Harriot  Holmes  or  Bobertson 
and  others,  trustees  of  the  deceased  R.  J.  Bobert- 
son, W.S.,  against  John  Qardner,  quarrymaster, 
Ibroz,  near  Glasgow,  Alexander  Gardner,  quarry- 
master,  Laguaha,  Argyllshire,  and  James  Young 
Gardner,  heritable  proprietor  pro  indimio  of  the 
lands    of   Auchindarrooh,    Argyllshire,   and    of 
Lagnaha  aforesaid,  as  principal  debtors,  and  also 
against  various  other  persons  mentioned  in  the 
summons,  who  were  described  as  the  tenants  or 
occupants  of  the  lands  and  subjects  at  Lagnaha. 

The  pursuers  averred  that  tbey  were  heritable 
creditors  upon  the  said  lands  and  estate  to  the 
extent  of  £9550,  contained  in  a  bond  and  dis- 
position in  security,  and  that  the  said  sum  and 
interest  from  Martinmas  preceding  were  unpaid, 
and  they  had  reason  to  fear  wotild  not  be  paid. 

After  various  procedure  the  Lord  Ordinary 
(liZB),  on  25th  May  1888,  decerned  in  absence 
against  the  principal  debtors,  the  proprietors, 
and  also  against  certain  of  the  tenants,  who  did 
not  appear;  and  thereafter,  on  19th  July  1888, 
Jiis  Lordship  pronounced  the  following  inter- 
locutor:— "Finds  it  not  instructed  that  the 
oompearing  defenders  have  paid  the  rents  and 


lordships  due  at  and  prior  to  1st  May  1888,  or 
had  ceased  at  the  date  of  raising  this  action  to  be 
liable  therefor :  Therefore  repels  the  defences  so 
far  as  applicable  to  the  rents  and  lordships  for 
the  possession  Hp  to  May  1888,  and  decerns 
against  the  defenders  the  said  John  Gardner, 
iJexander  Gardner,  and  George  Jamieson  Alison 
junior,  as  trustees  for  the  firm  of  J.  &  A.  Gardner 
&  Company,  jointly  and  severally,  and  the  said 
J.  &  A.  Gardner  &  Company,  to  make  payment 
of  the  rents,  lordships,  and  others  concluded  for 
in  terms  of  the  conclnsions  of  the  summons,  save 
and  except  the  rente,  lordships,  and  others  sub- 
sequent to  1st  May  1888,  as  to  which  dismisses 
the  action  as  against  said  defenders,  and  de- 
cerns." And  this  interlocutor  was  on  a  reclaim- 
ing-note  adhered  to. 

In  January  1889  a  petition  was  presented  in 
the  Sheriff  Court  of  Argyllshire  at  Oban  by 
Bobertson's  trustees,  as  heritable  creditors  in 
possession  of  the  lands  of  Auchindarrooh  and 
Lagnaha,  under  the  decrees  in  the  action  of 
maills  and  duties  against  Duncan  Macgregor 
Gardner,  quarrymaster,  Lagnaha,  praying  for 
sequestration  of  the  defenders'  effects  in  security, 
and  for  payment  of  (1)  £25  as  rent  for  the  half- 
year  from  1st  May  1888  to  1st  November  1888 ; 
(2)  £25  as  half-year's  rent  to  become  due  and 
payable  at  let  May  1889,  and  to  grant  warrant  to 
inventory  and  secure  the  whole  effects  subject  to 
the  pursuers'  hypothec,  and  for  warrant  af  sale, 
ice. 

It  was  admitted  that  the  defender  was  and  had 
been  since  6th  April  1888  lessee  of  the  quarry  at 
Lagfiaha,  and  houses  connected  therewith,  con- 
form to  (1)  minute  of  lease  between  John  Gardner 
and  others,  the  proprietors,  and  the  said  John 
Gardner  and  others,  trustees  for  J.  &  A.  Gardner 
&  Company,  and  assignation  thereof  by  the  latter 
to  him  and  acceptance  thereof.  The  rents  were 
£60  for  the  quarry,  with  an  alternative  lordship, 
£50  for  the  houses,  and  £60  for  the  stores.  It 
was  also  admitted  that  the  rents  as  at  Martinmas 
1889  were  unpaid. 

The  pursuers  alleged  that  they  had  a  right  of 
hypothec  over  the  subjects,  that  the  action  of 
maills  and  duties  was  effectual  against  the  defen- 
der as  the  successor  of  the  tenants  therein  named 
and  whose  assignee  he  was. 

The  defender  denied  that  the  pursuers,  as 
heritable  creditors,  were  in  possession  of  that 
portion  of  the  said  estates  which  was  occupied  by 
him  as  tenant,  and  averred  that  none  of  the  de- 
crees of  maills  and  duties  founded  on  by  the 
pursuers  was  directed  against  the  defender  as 
tenant,  although  the  pursuers  were  informed  that 
he  was  in  possession  at  the  date  when  the  said 
action  was  raised.  The  defender  further  alleged 
that  the  rents  claimed  were  neither  due  nor 
resting-owing  to  the  pursuers,  who  were  not  in 
a  position  to  give  him  a  valid  discharge  thereof ; 
that  the  decree  in  the  action  of  maills  and  duties 
was  not  directed  against  the  pursuers,  but  against 
the  former  tenants,  who  had  ceased  to  be  tenants 
before  the  action  of  maills  and  duties  was  raised, 
or  to  have  any  interest  in  the  said  quarries. 

The  pursuers  pleaded  (1 )  thatasthe  defender  was 
in  arrear  in  payment  of  his  rent  they  were  entitled 
to  sequestrate  his  effects  in  security,  and  for  pay- 
ment of  rent,  and  (2)  that  as  their  right  of 
hypothec  was  in  danger  of  being  defeated,  they 
were  entitled  to  the  decree  craved. 
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The  defender  pleaded,  int«r  alia—(i)  That  as 
the  poraueis  had  not  entered  into  posBession  of 
the  Bnbjaots  oocnpied  by  him  either  under  the 
decree  of  znaills  and  datlea  or  otherwise,  they 
were  not  entitled  to  pursue  the  action  ;  (2)  that 
the  pursuers  had  not  the  right  of  hypothec  they 
claimed. 

On  26th  March  1889  the  Sheriff-Substitute 
(MaoiiAohi/An)  pronounced  the  following  inter- 
locutor : — "  Finds  that  the  pursuers  are  heritable 
creditors  in  possession  of  certain  lands  and  others, 
incloding  the  subjects  mentioned  in  the  petition, 
in  yirtue  of  decrees  of  mail  Is  and  duties  dated 
25th  May  1888,  and  19th  July  1888,  and  16th 
January  1889 :  Finds  that  the  defender  is,  and 
has  been  since  6th  April  1888,  tenant  of  the  said 
subjects,  conform  to  a  minute  of  lease  and  assign- 
ation  thereof  in  bis  favour  dated  11th  and  12th 
April  1888,  and  relatire  minute  of  acceptance 
dated  12th  and  14th  April  1888  :  Finds  that  the 
said  decrees  gave  the  pursuers,  as  heritable  credi- 
tors foresaid,  a  right  to  pursue  for  and  recover 
the  rents  of  said  subjects  from  all  parties  in 
possession  of  the  same :  Therefore  decerns 
against  the  defender  in  temu  of  the  conclusions 
of  the  petition,  &c. 

"If»te. — This  is  an  action  of  sequestration  for 
rent  raised  by  heritable  creditors  holding  decrees 
of  maills  and  duties  which  were  pronounced  in 
an  action  raised  by  them  on  21st  April  1888,  in 
which  they  called  the  proprietors  of  the  subjects 
as  principal  debtors,  and  the  several  tenants  or 
occupants  for  the  respective  rents  due  by  them. 
The  action  was  undefended  by  the  proprietors 
and  certain  of  the  tenants,  and  decree  was  pro- 
nounced against  them,  conform  to  the  conclusions 
of  the  summons,  but  the  parties  who  were 
ealled  in  respect  of  their  occupancy  of  other 
portions  of  the  subjects,  being  those  referred  to 
in  the  present  action,  defended,  on  the  ground 
that  before  the  action  of  maills  and  duties  was 
raised  they  bad  assigned  their  lease  to  the  pre- 
sent defender  by  assignation  duly  intimated  to 
and  approved  of  by  the  proprietors,  and  they 
pleaded  that  having  ceased  to  be  tenants  before 
the  action  was  raised,  the  same,  bo  far  as  directed 
against  them,  was  incompetent.  But  as  they 
failed  to  shew  that  they  bad  paid  the  rents  and 
lordships  due  at  and  prior  to  1st  May  1886,  or 
had  ceased  at  the  date  of  the  action  to  be  liable 
therefor,  decree  of  maills  and  duties  was  pro- 
nounced against  them  for  these  rents,  and  as  to 
the  rents,  lordships,  and  others  subsequent  to  Ist 
May  1888,  the  action  was  dismissed  as  against 
said  defenders.  The  present  defender  pleads 
that  as  there  was  no  conclusion  against  him  these 
decrees  of  maills  and  duties  do  not  affect  him 
though  he  was  in  possession  when  the  action  was 
raised,  and  the  same  cannot  apply  to  those  por- 
tions of  the  estate  which  he  occupied  as  tenant. 
This  appears  to  be  a  plea  against  the  competency 
of  the  proceedings  in  the  action  of  maills  and 
duties,  and  cannot  now  be  considered.  In  that 
action  decree  was  pronounced  against  the  pro- 
prietors, and  that  decree  gives  a  right  to  recover 
and  intromit  with  the  whole  rents  due,  so  far  as 
the  security  extends  and  is  operative,  as  a  con- 
stant title  of  possession  against  the  natural  pos- 
sessors of  the  ground,  and  also  against  the 
proprietors  or  liferenters  who  are  in  the  civil 
possession,  and  from  whom  the  natural  pos- 
seasozB  derive  their  right— (E.  iv.,  1,  49).    By 


his  assignation,  which  was  duly  intimated  and 
ratified,  the  defender  is  the  tenant  of  and  derive* 
his  right  from  the  proprietors,  against  whom 
there  is  a  continuing  decree,  and  not  from  the 
previous  tenants,  the  decree  against  whom  was 
limited  to  the  rents  applicable  to  the  period  of 
their  possession.  The  rents,  therefore,  that  are 
due  by  the  defender  are  payable  directly  to  the 
pursuers,  and  they  must  be  allowed  the  ordinary 
means  for  recovering  the  same.  This  principle 
was  recognised  in  the  case  of  BaUton  v.  Muirhead, 
Jane  20, 1834;  12  S.  757,  where  a  creditor  holding 
a  deoree  of  maills  and  duties  had  allowed  the 
debtor,  who  was  also  proprietor,  to  enter  into 
possession  of  the  subjects,  but  was  found  not 
entitled  to  bring  a  sequestration  for  rent,  because 
he  failed  to  make  out  any  agreement  for  lease 
with  the  debtor,  or  that  the  latter  had  entered  on 
the  subject  otherwise  than  as  a  proprietor,  and  a 
poinding  of  the  ground  is  the  proper  remedy 
when  the  proprietor  is  in  possession. " 

The  defender  appealed  to  the  Court  of  Session, 
and  argued — That  the  decree  of  maills  and  duties 
was  not  operative  against  him,  because,  in  the 
knowledge  of  the  pursuers,  though  he  was  a 
tenant  at  the  date  of  the  signeting  of  the 
summons,  he  was  not  called  as  a  party  to  that 
action.  Besides,  the  decree  did  not  warrant 
sequestration  with  reference  to  the  portion  of 
the  estate  occupied  by  the  defender.  The  decree 
in  the  action  of  maills  and  duties  would  not 
found  the  present  proceedings,  and  without  the 
decree  the  clause  of  assignation  of  rents  contained 
in  the  bond  would  not  warrant  sequestration — 
WebiUr,  July  13,  1780,  M.  2902;  NeiU  v.  LgU, 
December  1,  1863,  2  Macph.  168 ;  SeoUith  Herit- 
able SeeurUy  Company  v.  Allan,  Campbeli,  A 
Company,  January  14,  1876,  3  R.  333 ;  Titles  to 
Land  Consolidation  (Scotland)  Act  1868  (31  and 
32  Vict.  cap.  101) ;  Bankine  on  Leases,  p.  824. 
The  defender  was  willing  to  consign  but  not  to 
pay,  as  he  dreaded  repetition  as  not  being  included 
in  the  decree.  The  respondents'  title  was  bad 
as  they  should  have  set  forth  their  assignation 
to  rents  in  the  bond — Bell's  Prins.  sec.  1243  ; 
RaiUon  v.  Muirhead,  June  20,  1834,  13  Sh.  767 ; 
Bankine's  Land  Ownership,  p.  44,  instead  of 
which  they  merely  founded  on  the  decree  of 
maills  and  duties,  which  the  appellant  contended 
was  bad. 

Argued  for  the  respondents — The  only  quee- 
Uon  of  importance  was,  whether  the  pursuers 
had  effectually  ousted  the  landlord  by  entering 
as  heritable  creditors  into  possession  of  the  lands 
in  virtue  of  their  decree  of  maills  and  duties. 
Their  right  of  hypothec  and  to  sequestrate  for 
rent   depended    undoubtedly   upon   that.      The 
action  of  maills  and  duties  had  a  twofold  effect, 
first  against  the  landlord,  and  second  against  the 
tenants.    By  not  defending  the  landlord  did  what 
was  equivalent  to  assenting  to  the  pursuers  eom- 
ing  into  his  place,  and  it  was  an  intimation  to 
that  effect  to  the  tenants— Duff's  Feudal  Oos- 
veyancing,  p.  274;   Lothian,  July  11,  16S4. 1(. 
14,087;  Fortyth  v.  Aird,  December  18,  1853, 1« 
D.   197.      The   defender,  though   not  aetnallya 
party  to  the  cause,  was  well  aware  of  what  ns 
going  on.     Where  the  heritable  creditor  has  bj 
a  decree  of  maills  and  duties  displaced  the  land- 
lord, he  can  uplift  the  rents  of  tenants  not  esiM 
in  the  process  and  can  giant  a  valid  dtaeharge 
—  Wedderbwn,    July    28,    170»,  M.   10,S9»; 
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M'OIaslum's  Sheriff  Oonrt  Practice,  p.  405; 
Budge  v.  Brown'*  Trutteet,  3n\y  12,  1872,  10 
Macph.  968. 

At  adTising — 

Lord  SHi.in} — In  this  appeal  the  pursners  are 
the  troBtees  of  the  late  Bobert  James  Bobertson, 
W.8.,  Edinburgh,  and  they  libel  as  their  title  in 
the  present  action  against  the  defender  that  they 
are  heritable  creditors  in  possession  of  certain 
lands  in  Argyllshire  ander  a  decree  of  maills  and 
dnties  dated  25th  May  and  19th  July  1888, 
obtained  by  them  against  the  heritable  proprie- 
tors and  the  tenants  or  occnpants,  and  they 
prodnce  the  decree  which  they  then  obtained. 

The  present  action  is  one  of  sequestration  for 
rent,  and  it  is  raised  by  the  heritable  oreditors  in 
possession  under  their  decree  of  maills  and  duties 
against  the  defender  who  became  a  tenant  of  the 
sabjecta  by  minute  of  lease  and  assignation  in 
his  favour  of  dates  11th  and  12th  April  1888. 

The  Sheriff  has  found  that  the  procedure  in 
the  previous  action  (which  was  undefended  by 
the  proprietors  and  certain  of  the  tenants)  was 
qnite  regular,  and  he  has  accordingly  granted  the 
prayer  of  the  present  petition.  Against  this  the 
defender  has  appealed  upon  the  ground  that  he 
was  not  called  as  a  party  to  the  former  action. 

It  is  to  be  observed  here,  in  the  first  place,  that 
the  proprietors  of  the  lands  do  not  in  any  way 
oppose  the  present  proceedings,  and  it  is  obvious 
that  they  could  not  very  well  do  so ;  and  second, 
it  may  be  remarked  that  there  is  no  competition 
as  to  who  the  parties  are  who  are  entitled  to 
these  rents.  In  such  circumstances  it  appears 
to  me  that  no  legitimate  ground  exists  for  resist- 
ing the  present  claim  provided  that  the  pursuers 
have  succeeded  in  establishing  that  they  are 
heritable  creditors  in  possession  of  these  lands 
tinder  their  decree,  and  this,  I  think,  they  have 
satisfactorily  done. 

If  we  examine  the  terms  of  the  decree  we  find 
that  the  parties  called  in  that  action  were,  first, 
John  Gardner,  Alexander  Gardner,  and  James 
Gardner,  pro  indinuo  proprietors  of  the  lands  of 
Anohindarroch  and  Lagnaha,  as  principal  debtors ; 
and  then  the  tenants  on  the  estate,  first  certain 
farmers,  and  then  certain  quarrymasters.  In  that 
action  decree  was  granted  in  absence  against  the 
proprietors,  so  no  question  arises  as  to  them, 
and  with  regard  to  the  tenants,  it  was  only  those 
who  defended  against  whom  decree  was  taken. 
They  maintained  that  they  had  paid  their  rents, 
and  the  Lord  Ordinary  dealt  with  that  defence 
by  repelling  it  so  far  as  applicable  to  the  rents 
and  lordships  for  the  possession  up  to  May  1888. 

Now,  the  result  of  this  decree  is,  that  the  bond- 
holders have  vindicated  their  rights  as  in  the 
landlord's  place,  and  the  leases  were  ceded  to 
them.  No  doubt  the  decree  only  applied  up  to 
Hay  1888,  while  the  parties  against  whom  it  had 
been  taken  had  before  that  date  ceased  to  be 
tenants,  but  the  effect  of  that  decree  was  to  render 
the  tenants  liable  to  the  pursuers  for  the  rents. 
It  appears  that  the  present  defender  became  a 
tenant  in  April  1888;  so  that  as  the  decree  in 
qnestion  affected  all  the  rents  of  these  lands  his 
rent  was  also  affected  thereby.  Nor  was  it  neces- 
sary that  any  new  proceedings  should  be  iueti- 
tuted  in  order  that  he  might  be  included  in  and 
affected  by  what  had  been  done. 

The  decree  ia  applicable  to  this  whole  estate, 


and  all  parties  interested  in  the  rents  are  liable 
and  are  properly  called.  Seeing,  then,  that  there 
is  no  opposition  on  the  part  of  the  landlord,  and 
no  competition,  I  think  that  we  should  adhere  to 
the  Sheriff-Substitute's  interlocutor. 

Ijobd  kDix— [After  ttaUng  the  faet$  above  iMr- 
ra^eif]— When  the  action  of  maills  and  duties  was 
raised  it  was,  I  think,  very  properly  directed 
against  the  proprietors  as  principal  debtars,  and 
also  against  the  various  tenants  upon  the  estate. 
The  result  of  that  action  as  seen  by  the  decree 
was  a  decerniture  against  the  defenders  to  make 
payment  of  the  rents  due  up  to  May  1888.  If  the 
tenants  at  the  time  when  the  action  of  maills  and 
dnties  is  raised  are  properly  called,  then  I  do  not 
think  that  in  the  event  of  a  new  tenant  entering 
on  the  lands  any  additional  proceedings  are 
necessary  with  a  view  to  making  him  a  party  to 
the  action ;  besides,  it  is  to  be  kept  in  mind  that 
this  present  defender  entered  on  his  lease  in 
April  1888,  while  the  decree  affected  rents  due 
as  at  May  of  that  year.  I  therefore  concur  with 
the  opinion  expressed  by  Lord  Shand. 

LoBD  PsEsiDZNT — The  summons  in  the  action 
of  maills  and  duties  calls  as  defenders  the  pro- 
prietors of  the  lands,  but  it  does  not  conclude  for 
any  decree  or  judgment  against  them,  so  it  was  a 
mistake  to  take  decree  against  these  parties  in  the 
undefended  roll.  The  object  of  calling  the 
proprietor  in  such  a  case  as  defender  is  in  order 
to  see  if  he  has  any  reason  to  state  why  the 
heritable  creditor  should  not  enter  into  possession 
of  the  lands  and  levy  the  rents. 

If  the  proprietor  does  not  offer  any  objection 
to  this  being  done,  then  it  may  be  taken  as  an 
assent  on  his  part  to  this  course  being  followed. 
If  the  heritable  creditor  then  calls  all  the  tenants 
as  defenders,  and  obtains  a  decree  against  them, 
he  is  entitled  thereafter  to  enter  on  the  lands 
and  nplif  t  the  rents. 

By  the  interlocutor  of  19th  July  1888  the 
pursuers  obtained  decree  against  the  compearing 
defenders  for  the  rents  due  up  to  May  1888. 
The  decree  was  complete  except  in  this,  that  as 
the  defenders  in  that  action  had  parted  with  their 
lease  to  the  defender  in  the  present  action  they 
could  not  be  called  upon  to  pay  the  rent  due 
after  the  date  of  his  entry. 

But  no  arrangement  entered  into  between  these 
different  defenders  can  prejudice  the  heritable 
creditor's  right  to  levy  the  rents.  The  tenants 
who  renounce  their  leases  cannot  of  conrse  be 
made  responsible  for  the  rents  to  become  due, 
but  the  tenants  who  take  their  places  become 
liable  for  their  rents,  and  as  the  one  set  of  tenants 
takes  the  place  of  the  other  no  new  action  is 
necessary  unless  the  new  tenant  has  some  special 
objection  to  urge  which  oonld  not  have  been  taken 
by  his  predecessors. 

If  the  new  tenant  without  any  sufBcient  reason 
withholds,  payment  of  the  rents,  the  heritable 
creditor  can  undoubtedly  make  use  of  the  land- 
lord's hypothec,  for  the  new  tenant  although  he 
may  not  perhaps  have  been  personally  decerned 
against,  is  yet  personally  responsible  to  the  herit- 
able creditor  for  the  rents.  Upon  these  grounds, 
therefore,  I  think  with  your  Lordships  that  we 
ought,  with  some  slight  modifications,  to  adhere 
to  the  Sheriff-Substitute's  interlocutor. 

IiOBD  MuBB  was  absent. 
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The  Coort  prononnoed  the  following  interlocn- 
tor;— 

"...  Vary  said  interloontor  [of  26th 
Maroh  1889]  to  the  efFeot  of  digallowing  in 
the  meantime  the  prayer  of  the  petition, 
other  than  that  portion  of  it  which  crares 
for  warrant  to  sequestrate  and  inventory  : 
Quoad  vUn-a  adhere  to  said  interloontor  and 
remit  the  oanse  to  the  Sheriff  to  proceed 
-  farther  therewith,"  Im. 

Oonnsel  for  the  Appellant— Doodas.  Agent 
— DaTid  Turnball,  W.S. 

OonnselfortheUespondenta— M'Watt.  Agents 
— Maorae,  Flett,  ft  Bennie,  W.S. 


Friday,  May  31. 


SECOND    DIVISION. 

EDWARDS  V.  HUTCHEON. 

Reparation — Calpa  —  Defective  and  Dangerout 
Machine— ThreMng  MM  teilhout  a  Guard 
over  the  Drum. 

Held  that  a  threshing  mill  without  a  guard 
over  the  dram  is  a  defeotiTe  and  dangerous 
machine,  and  that  a  contractor  who  supplied 
snoh  a  machine  was  liable  in  damages  for 
jpersonal  iniuries  caused  thereby,  especially 
as  the  occurrence  took  place  in  a  neighboar- 
hood  where  there  had  been  preriouB  Bimilar 
accidents. 
Jessie  Helen   Edwards,  Bothriehill,  Aberdeen- 
shire,   aged    nineteen,    with    the    consent   and 
concurrence    of    her    father    DaTid    Edwards, 
farmer,   Bothriehill,  brought  an   action  in  the 
Sheriff    Oourt    at    Aberdeen    against   William 
Hutcheon,  traction  engine  proprietor,  FarkhiU, 
Newhills,  for  £500  as  damages  for  injury  sustained 
by  her  while  going  to  her  place  as  a  "looser" 
npon  a  threshing  machine  or  mill  supplied  by 
him  to  thresh  npon  her  father's  farm. 

She  averred  that  "  the  mill  was  defective  in 
not  having  a  cover  over  the  drum  to  prevent 
accidents  when  the  feeder  is  not  engaged  at  his 
work.  William  Taylor,  who  was  in  charge  of 
the  feeding  of  the  mill,  wag  not  in  his  proper 
place.  .  .  .  Had  the  drum  been  covered,  or  the 
said  William  Taylor  been  in  the  feeding-box,  the 
accident  might  not  have  happened." 

The  pursuer  pleaded — ' '  (1)  The  pursuer  having 
been  injured  in  manner  above  libelled  through 
the  insufficient  and  defective  machinery  in  use 
belonging  to  the  defender,  and  under  his  charge, 
is  entitled  to  compensation  from  the  defender  for 
said  injuries." 

The  defender  pleaded — "  (1)  No  relevant  case 
against  defender.  (2)  There  being  no  fault  or 
negligence  on  the  part  of  the  defender,  or  of 
those  for  whom  he  is  responsible,  he  should  be 
assoilzied.  (3)  The  risk  of  the  plant  used  and  of 
the  employment  being  with  the  injured  girl's 
employer,  the  action  should  have  been  directed 
against  him,  the  pursuer  David  Edwards.  (4)  The 
pl^nt  was  not  defeotive." 

A  proof  was  allowed,  from  which  it  appeared 
that  on  6th  October  1887,  the  defender,  who  had 
on  severid  pravions  occasions  threshed  for  David 


Edwards,  contracted  to  do  the  threshing  on  his 
farm.  As  the  defender's  two  threshing  niachines, 
which  both  had  guards  over  the  drum,  were  en- 
gaged, he  procured  a  "  Bobey"  (English)  thresh- 
ing machine  belonging  to  three  brothers  named 
Taylor,  and  sent  it  along  with  its  three  owners. 
In  practice  the  men  who  come  with  such 
machines  feed  and  work  them,  the  farmer  only 
supplying  hands  to  "loose"  the  sheaves.  When 
a  machine  has  a  guard  it  remains  closed  nntil  the 
machine  is  at  full  speed  and  the  "feeder"  and 
"looser"  are  in  their  places,  and  it  is  then 
opened  sufiSciently  to  allow  the  sheaves  -  to  get 
down  to  the  drum.  When  the  operations  began, 
William  Taylor,  one  of  the  owners  of  the  machine^ 
was  chosen  to  "  feed, "  and  the  pursuer  to  act  (for 
the  first  time)  as  a  "looser. "  When  the  "loosers" 
were  called  to  take  their  places  the  pursuer  as- 
cended by  the  ladder.  William  Taylor  was  beside 
the  feeding-box,  bat  not  in  it,  and  the  machine 
was  getting  ap  speed.  The  parsaer  slipped  as  she 
alighted  on  the  platform,  and  falling  across  the 
funnel  or  "  hopper,"  her  foot  went  down  through 
the  feeding-hole  into  the  drum,  and  her  leg  was 
wrenched  off  below  the  knee.  Her  father  was 
present  at  the  time.  It  was  proved  that  there 
was  a  practice  of  guarding  the  drums  of  sndh 
machines.  The  defender  admitted  tiiat  his  mills 
were  provided  with  drums,  and  that  he  considered 
this  necessary  for  safety. 

The  Sheriff-Substitute  (Dovx  Wiuoii)  on  12th 
July  1888  pronounced  the  following  interloeutor : 
— "Finds  that  the  female  pursuer  was  injured 
through  the  fault  of  the  defender,  or  those  for 
whom  he  was  responsible,  in  placing  her  at  work 
npon  a  dangeroos  and  defective  machine  snppUed 
by  him  for  the  purpose  :  Finds  that  the  defender 
is  liable  in  damages :  Assesses  the  same  at  the 
snm  of  £150 :  Finds  the  defender  liable  in  ex- 
penses. See. 

"Note. — The  female  pursuer  was  aeverely 
injured  while  working  at  a  portable  threshing 
machine.  Four  possible  causes  for  the  accident 
require  consideration.  It  may  hare  been  doe  to 
the  female  pursuer's  own  inexperience,  to  a 
defect  in  the  machine,  to  carelessness  on  th« 
part  of  those  in  charge  of  it,  or  to  carelessness 
on  the  female  pursuer's  own  part.  I  do  not  think 
that  there  is  any  evidence  of  carelessness  on  the 
part  of  the  female  pursuer.  Some  of  the  wit- 
nesses speak  to  the  girl  having  gone  hastily  npon 
the  machine,  but  if  there  was  any  haste  upon  her 
part  it  was  more  likely  due  to  her  being  yonng, 
and  possibly  nervous,  rather  than  to  her  having 
been  careless.  I  have  considerable  doubt  whether 
the  female  pursuer  would  be  entitled  to  found 
npon  the  negligenoe  of  those  in  charge  of  the 
nuchine.  They  were  fellow-servants,  engaged 
in  the  same  employment,  and  it  does  not  appear 
sufBciently  that  the  female  pursuer  was  at  the 
time  under  their  orders.  She  seems  then  to  have 
been  under  the  orders  of  her  father  As  against 
the  defender,  the  inexperience  of  the  female 
pursuer  forms  no  ground  of  action.  She  was  not 
employed  by  the  defender,  but  by  her  era 
father,  and  although  he  was  much  to  bUme  in 
putting  a  young  and  untried  girl  to  such  votk, 
no  ground  of  complaint  npon  this  score  can  be 
made  against  the  owner  of  the  maehine  or  the 
person  answerable  for  it.  Neither,  hovever, 
does  the  girl's  inexperience  absolve  the  defender. 
If  the  accident  was  due  partly  to  the  gid's  in- 
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experience  and  partly  to  the  defeotiye  nataie  of 
the  maohine,  and"  if  it  ■would  not  haye  happened 
with  a  properly  oonstmoted  machine,  the  defen- 
der will  be  responsible  for  his  fault,  if  he  com- 
mitted one,  in  supplying  the  maohine.     Where 
more  than  one  person  has  through  his  fault  mate- 
rially oontributed  to  cause  an  aecident,  each  is 
liable  in  law  to  the  injured  party  in  the  whole 
oonsequences.     This  brings  us  to  the  questions 
whether  the  accident  was  caused  or  materially 
contributed  to  by  a  defect  in  the  machine,  and 
whether  the  defender  was  to  blame  in  supplying 
It.     Upon  the  first  of  these  questions  I  entertain 
no  doubt.    The  machine  was  one  whieh  was  very 
dangerous  to  those  who  had  to  do  such  work  in 
connection  with  it  as  was  expected  from  the 
female  pursuer.     She  had  to  stand  upon  an  ele- 
vated platform  close  to  a  fnnnel,  at  the  bottom 
of  which  a  drum  revolTed  at  a  high  speed.     The 
least  mistake  or  slip  might  cause  her  to  fall  upon 
the  drum  and  to  be  mutilated.     I  think  it  clear 
that  such  a  machine  ought  to  have  a  guard.     In 
England  a  guard  is  requisite  by  statute,  and  I 
think  that  the  common  law  makes  so  simple  and 
obyious  precaution  against  a  seen  danger  neces- 
sary in  Scotland.      The  use  of  the  guard  is  to 
cover  the  drum  altogether  while  the  machine  is 
not  threshing,  and  while  it  is  threshing  to  con- 
tract the  opening  over  the  drum  to  the  narrowest 
extent  which  will  permit  the  supplying  of   the 
sheaves.     As  the  maohine  was  not  threshing  at 
the  time  of  the  accident  the  guard  might  have 
been  closed,  and  the  female  pursuer's  accidental 
fall  might  have  been  attended  with  perfect  safety. 
£ven  if  the  guard  had  been  open  the  pursuer 
might  have  had  a  chance  of  escape,  as  the  guard 
might  have  checked  her  fall  before  she  reached 
the  drum.    It  sterns  to  me  to  be  beyond  doubt 
that  a  person  who  snpplies  such  a  machine  is  at 
fault  if  it  be  sent  out  to  work  without  a  guard. 
Had  there  been  no  previous  experience  of  danger 
from  such  machines  a  person  might  be  allowed 
to  plead  that  he  could  not  be  expected  to  think 
of  it.     But  this  is  the  third  serious  injury  to  girls 
from  unguarded  machines  of  this  kind  which  has 
been  made  the  subject  of  action  in  this  Court 
within  a  comparatively  short  time.     The  danger 
tberefore  must  have  been  notorious  and  patent  to 
all  persons  supplying  and  using  such  machines. 
The  last  question  is,  whether  the  defender  is  to 
be  held  responsible  for  supplying  the  defective 
machine.     I  think  that  he  must  be.     The  con- 
tract to  supply  the  machine  was  made  with  him 
as  it  was  he  who  was  to  be  paid  for  the  work. 
For  his  own  convenience  he  employed  another 
person  to  do  the  work,  and  employed  that  other 
person's  machine.     As  the  contract  with  the  de- 
fender was  to  supply  a  proper  machine  for  the 
work,  I  think  it  follows  that  it  was  his  duty  when 
be  deputed  the  performance  to  another  to  see 
tbat  the  other  supplied  the  article  which  he  was 
bound  to  supply.     In  regard  to  the  amount  of 
damages  nothing  requires  to  be  said.     I  have 
■imply  followed  the  precedents  set  in  former 
actions  in  this  Court." 

An  appeal  to  the  Sheriff  (Quthbix  SMirq)  was 
dismissed  on  26th  November  1888. 

The  defender  appealed  to  the  Court  of  Session, 
and  argued — The  action  was  irrelevant  as  against 
blm.  He  was  only  an  intermediary  between  the 
Taylors  and  the  pursuer  Edwards.  The  maohine 
waa  not  his.    He  was  not  responsible  for  it  having 


no  guard.  His  own  had  guards,  but  a  guard  would 
not  have  prevented  this  accident.  Even  if  there 
had  been  a  guard  it  would  have  been  open  as  the 
machine  had  been  started,  and  from  the  way  the 
girl  fell  her  foot  would  have  gone  in  by  the  hole 
left  for  the  sheaves.  Tbe  accident  was  not  caused 
by  any  defect  in  the  machine,  but  by  the  way  in 
which  the  ladder  had  been  placed,  and  by  the 
"  feeder"  not  being  in  his  place.  These  were  not 
faults  of  his  or  of  those  for  whom  he  was  respons- 
ible, and,  in  any  case,  they  were  faults  of  coUa- 
borateurs  of  the  injured  girl  or  of  her  father, 
who  was  present,  saw  the  position  of  the  ladder 
and  of  the  "feeder,"  and  yet  allowed  her  to 
go  up — M'Oarth}/  v.  Toung,  1861,  6  Hnrs.  & 
Nor.  329. 

Argued  for  respondents — It  was  a  new  idea  that 
the  contract  was  not  with  the  appellant  but  with 
the  Taylors.  There  was  no  plea  to  that  effect, 
and  the  appellant's  own  evidence  was  against  that 
view.  He  was  bound  to  supply  a  safe  machine. 
The  want  of  a  guard  made  the  machine  defective 
and  dangerous,  and  for  that  want  the  appellant 
was  responsible.  He  knew  the  necessity  of 
guards,  for  he  had  them  on  his  own  machine. 
It  was  not  in  the  month  of  the  appellant  to  say 
that  possibly,  even  if  a  guard  had  been  there,  the 
accident  might  have  occurred — Edgar  v.  Lato  <t 
Brand,  December  16,  1871,  10  Macph.  236. 

At  advising — 

Lobs  <rcsTioE-Ci.xBK — This  is  certainly  a  some- 
what difficult  and  narrow  case.  We  need  not  pay 
any  attention  to  the  argument  of  the  defender 
that  he  was  not  the  party  contracted  with,  but 
only  a  go-betwesn.  He  was  in  the  practice  of 
providing  threshing  machines  for  this  farm,  and 
not  having  one  of  his  own  in  at  the  time  he 
undertook  to  get  one.  The  whole  bargain  was 
with  him.  He  provided  the  machine,  and  was  to 
be  paid  for  it.  If  anything  has  occurred  for 
which  the  pursuer  is  entitled  to  recover  damages 
it  is  from  the  person  who  provided  the  machine 
— that  is,  from  the  present  defender — that  they 
must  be  recovered. 

The  difBcult  question  is,  whether  the  circum- 
stances disclosed  make  it  plain  that  there  was 
fault  on  the  part  of  the  provider  of  the  maohine 
for  which  he  is  responsible  ?  The  real  point  is, 
whether  or  not  there  should  have  been  a  guard 
across  the  mouth,  or  what  I  have  called  the 
"hopper,"  of  this  threshing  machine?  It  ia 
certainly  proved  that  it  is  usual  in  practice  to 
have  such  a  guard,  and  that  they  are  preventive 
of  real  danger.  The  defender  himself  depones — 
"My  mills  have  guards  on  the  drum,"  and  in 
answer  to  the  question,  ' '  Do  you  consider  that 
necessary  for  safety?"  he  answers,  "Yes."  It  is 
quite  plain  therefore  that  there  is  a  practice  to 
this  effect,  and  that  the  defender  was  aware  of  it, 
and  a  party  to  the  necessity  of  providing  such 
guards.  But  it  is  said  that  even  if  there  had 
been  a  guard  this  accident  would  not  have  been 
prevented,  because  such  guards  must  be  open 
when  the  machine  is  going.  I  am  not  so  dear 
about  that.  Even  if  open  and  upright  it  would 
have  been  of  the  greatest  protection  and  help,  in 
affording  anyone  stumbling,  as  this  girl  did, 
something  to  lay  hold  of.  If  her  body  had  been 
sufficiently  far  forward  to  fall  over  the  guard  it 
would  have  prevented  her  foot  getting  down  upon 
the  drum.    But  further,  if  there  had  been  a 
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guard  it  ought  to  haye  been  ghut  at  the  time  this 
•ooident  happened.  No  donbt  the  machine  most 
be  set  in  motion  to  get  np  speed  before  the 
threshing  begins,  bnt  until  the  "  feeder"  is  in  his 
place,  and  the  other  workers  in  position,  the 
guard  ought  not  to  be  opened. 

The  only  difficulty  then  is,  whether  there  is 
sufficient  here  to  satisfy  us  that  there  should  hare 
been  a  guard.  It  is  perfectly  true  that  no  owner 
is  bound  to  have  all  the  latest  appliances,  and 
that  he  does  his  duty  if  he  has  what  are  gene- 
rally known  to  the  trade  as  proper  preoautions. 
Bnt  the  precaution  of  a  guard  is  well-known  and 
recognised  as  a  proper  precaution,  and  therefore 
the  defender  must  be  liable  because  he  had  not 
taken  that  proper  precaution. 

I  am  the  more  moved  to  this  view  because 
accidents  of  this  sort,  owing  to  the  want  of  a 
oorer  to  the  drum,  bare  been  somewhat  frequent, 
and  on  the  whole  matter  I  am  of  opinion  that 
there  ia  no  sufficient  ground  here  for  interfering 
with  the  judgments  of  both  the  Sheriffs. 

LoBD  TouHO — I  am  of  the  same  opinion,  and 
I  can  state  in  a  few  sentences  the  exact  views  on 
which  I  proceed.  The  Sheriff-Substitute  and  the 
Sheriff-Principal  are  both  of  opinion,  and  hare  so 
found,  that  this  young  woman  lost  her  foot  in 
consequence  of  the  defective  and  dangerous  con- 
dition of  the  threshing  machine  in  question.  I 
think  there  is  reasonable  evidence  to  support 
that  view.  Now,  that  being  the  fact  as  found 
by  the  Sheriffs  upon  reasonable  evidence,  what 
is  the  law  ? 

The  machine  was  supphed  by  the  defender 
along  with  the  services  of  two  men  to  work  it 
under  a  contract  by  which  he  undertook  to  do 
the  threshing  at  the  farm  where  this  accident 
occurred.  It  was  not  exactly  a  contract  of  letting 
out  the  machine  but  of  doing  the  threshing  at 
the  farm,  sending  not  only  the  machine  but  men 
to  work  it,  the  farmer  being  only  bound  to  supply 
men  to  feed  it.  This  is  the  contract  averred, 
and,  I  think,  the  contract  proved.  The  defender 
himself  says  in  evidence — "  I  have  oooasionally 
threshed  for  Mr  Edwards.  A  few  days  before 
we  went  to  the  threshing  at  Mr  Edwards  he  came 
to  see  about  it  On  that  occasion  I  said  to  Mr 
Edwards  that  I  would  come  soon.  I  found 
that  I  was  so  busy  that  I  could  not  get 
soon.  I  accordingly  saw  him  one  night,  and 
told  him  that  I  would  send  a  mill.  I  said 
that  the  Taylors  had  got  a  mill  out  and  that  I 
would  send  them.  .  .  .  When  I  cannot  get  to  a 
place  I  try  to  get  another  mill  to  go.  On  such 
occasions  I  draw  the  money  and  I  pay  the  man 
that  I  send  the  same  money  that  I  get."  We 
can  pay  no  attention  to  the  view  that  he  did  not 
contract  himself  but  only  acted  as  an  intermedi- 
ary. Now,  was  it  his  duty  to  send  a  safe 
machine?  I  think  under  the  contract  it  was. 
I  agree  with  the  Sheriff-Substitute  that  a  person 
who  supplies  such  a  machine  under  such  a  con- 
tract is  at  fault  when  he  sends  out  a  machine 
without  a  guard.  If  there  had  been  no  previous 
accidents  it  might  have  been  pleaded  that  such 
a  precaution  was  unnecessary,  bnt  the  Sheriff- 
Substitute  tells  us  that  this  is  the  third  serious 
injury  to  girls  from  unguarded  machines  of  this 
kind  which  have  been  made  the  subject  of  action 
in  the  Sheriff  Court  within  a  comparatively  short 
time. 


The  Sheriff,  after  referring  to  the  statute  in 
England  making  guards  to  ti^eshing  maehines 
compulsory,  observes  that  while  that  statute  is 
applicable  to  England  only,  the  common  law  of 
Scotland  implies  as  much,  and  I  am  with  him  in 
that  opinion.  The  case  becomes  so  clear  as  this. 
Assuming  the  facts  as  found  proved  by  the 
Sheriffs  and  the  law  as  they  think  it  to  be,  ia 
there  any  escape  from  liability  on  the  part  of  the 
defender?'  The  only  thing  te  be  said  is  that  the 
farmer  was  present  and  seeing  the  state  of  the 
machine  allowed  his  daughter  to  feed  it.  I 
cannot  agree  with  the  view  that  that  act  by  tiia 
farmer  bars  his  daughter  from  suing  this  aotimi 
with  his  consent  and  oonourrenoe.  This  case  is 
by  no  means  a  gross  one.  It  is  a  narrow  case, 
but  I  do  not  feel  justified  in  setting  aside  the- 
jndgment  of  both  Sheriffs  either  in  f aet  or  law. 

LoBD  UuTBEBTDBD  CiiABX  —  This  caso  ia 
attended  with  some  difficulty,  but  on  the  whole 
I  agr^e  with  your  Lordships. 

LoBD  Leb  concurred. 

The  Oourt  pronounced  this  interlocutor : — 
"find  in  fact  that  the  defender  on 
6th  Oetober  1887  contracted  with  David 
Edwards,  father  of  the  pursuer,  Jessie 
Helen  Edwards,  to  thresh  out  part  of  the 
grain  crop  on  the  farm  of  the  latter,  and 
next  day  sent  an  engine  and  threshing 
machine  with  attendants  to  do  the  work: 
Find  the  machine  supplied  by  the  defendw 
for  that  purpose  was  defective  and  dangarooa 
in  respect  there  was  no  guard  to  the  drum, 
and  that  the  injury  sustained  by  the  said 
pursuer  when  taking  her  place  on  the 
machine  to  assist  said  attendants  as  feeder 
is  attributable  to  the  want  of  such  guard : 
Find  in  law  that  the  defender  is  liable  to  hex 
in  damages  accordingly:  Therefore  dismiss 
the  appeal  and  affirm  the  judgments  of 
the  Sheriff  and  Sheriff-Substitute  appealed 
against :  Of  new  assess  the  damages  at  £160 
sterling." 

Counsel  for  the  Pursuer — Oloag— Glegg. 
Agents— Bonald  A,  Bitchie,  S.S.O. 

Counsel  for  the  Defender — M'liennan.  Agents 
— Maopherson  &  Mackay,  W.S. 


Friday,  May  31. 

FIRST    DIVISION. 

[Sheriff  of  Dumfriesshire. 
MATHESON  V.  MATHK80N  AKD  OTHER& 

Judieial  Factor  —  Curator  Bonis  —  InvaUorg— 
Statement  of  Aceountt — Baoneration  and  Di*- 
charge. 

In  June  1880  an  executor  qua  faotot  for 
three  pupil  children  was  appointed  and  oo&- 
firmed  by  the  Sheriff  of  Invemsaa.  In 
August  1882  he  was  appointed  their  evratfr 
bonis  by  the  Sheriff  of  Dumfries,  the  ohildrea 
having  meanwhile  suoeeeded  to  oertaia 
legacies.     The     inventory     and     aooonste 
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lodged  vith  the  Acooantimt  of  Court  in- 
cluded both  estates. 

In  administaring  the  execntry  estate,  which 
congiBted  chiefly  of  the  8to<^  of  a  farm, 
large  losses  were  inonrred,  and  the  last 
account  lodged  with  the  Aeconntant  of 
Oonrt  closed  with  a  balance  dne  to  the 
curator  boni*. 

In  a  petition  for  discharge  of  the  curatory, 
on  the  ground  that  the  whole  estate  was 
exhausted,  and  for  decree  against  the  wards 
for  the  balance,  Juld  that  the  wards  were 
entitled  to  an  account  of  the  curatory  estate 
apart  from  the  execntry  estate,  and  that  the 
petitioner  was  only  entitled  to  discharge  on 
payment  of  any  balance  dne  to  them  on  that 
account. 
John    Matheson,    farmer,    Oarbole,    Invemess- 
sfaire,  died  on  6th  Kovember  1879.     He  was  pre- 
deceased   by  his  wife  and   surriTed   by  three 
daughters,  all  in  pupillarity. 

On  17th  June  1880  Daniel  Matheson,  a  brother 
of  the  deceased,  was  appointed  by  the  SherifF  of 
Inyemesa  factor  for  the  said  children,  and  was 
confirmed  as  exeoutor-datiye  gua  factor.  He 
gaye  up  an  inventory  of  the  personal  estate  of 
the  deceased,  amounting  to  £3051,  and  consisting 
principally  of  farm  stock,  crop,  and  implements 
on  the  said  farm  of  Garbole. 

In  1881  the  children  of  the  deceased  became 
entitled  under  the  will  of  a  relative  to  a  share  of 
the  residue  of  his  estate,  amounting  to  £1037, 
diyisible  equally  among  them.  In  June  1882 
Daniel  Matheson  was,  upon  the  application  of  a 
maternal  uncle  of  the  children,  appointed  curator 
bonis  to  them  in  the  Sheriff  Court  of  Dumfries, 
and  thereafter,  down  to  Slst  December  1885,  he 
duly  lodged  with  the  Accountant  of  Court  annual 
accounts  of  his  intromissions. 

In  1887  Daniel  Matheson  presented  a  petition 
in  the  Sheriff  Court  of  Dumfries  for  the  recal  of 
Ilia  appointment  as  eurator  bonis. 

He  averred  that  the  Accountant  of  Court  had 
found  the  whole  of  the  accounts  correctly  stated 
and  properly  vouched  ;  that  in  making  up  his 
original  inventory  he  had,  at  the  desire  of  the 
A.ocountant  of  Court,  included  not  only  the  funds 
to  which  the  wards  succeeded  as  legatees,  but  also 
tbe  execntry  of  their  late  father,  and  that  he  had 
intromitted  with  the  whole  estate  as  curator  bonis. 
He  further  averred  that  he  had  succeeded  in 
getting  the  landlord's  consent  to  a  renunciation 
of  the  lease  of  the  farm  of  Oarbole  at  Whitsun- 
day 1884,  and  that  the  farm  stock  and  imple- 
ments had  been  sold  by  public  roup ;  that  owing 
to  the  very  nnfavouiable  seasons  the  whole 
onratorial  funds  had  been  used,  and  that  there 
remained  a  balance  dne  to  him  as  at  Slst 
I>eoember  1883  of  £363,  7s.  4d. 

The  wards,  in  answer,  claimed  that  the  peti- 
tioner should  state  a  separate  aoconnt  with  refer- 
ence to  the  £1037,  which  came  to  them  in  their 
o'wn  right,  and  was  not  liable  to  the  diligence  of 
tbeir  father's  creditors. 

The  petitioner  pleaded  that  he  was  entitled  (1) 
to  discharge,  as  the  estate  was  exhausted,  and  (2) 
to  decree  for  the  balance  dne  to  him. 

The  respondents  pleaded,  inter  alia — "(2)  The 
estate  coming  to  the  defenders  in  their  own  right 
not  being  liable  to  their  father's  debts,  the  defen- 
ders are  entitled  to  an  account  of  the  pursuer's 
intromiarioss  therewith,  apart  from  lus  intto- 


missions  with  their  father's  execntry  estate,  and 
the  pursuer  is  not  entitled  to  his  discharge  until 
he  has  made  payment  to  them  of  the  balance  as- 
certained to  be  due  on  such  account. " 

The  Sheriff-Substitute  (Hops)  on  12th  February 
1889  pronounced  the  following  interlocutor : — 
"  Finds  that  in  accounting  for  his  intromissions 
with  the  estate  under  his  ohArge  as  curator  bonis 
for  the  respondents,  the  petitioner  is  not  entitled 
to  take  into  account  his  intromissions  with  the 
estate  under  his  charge  as  factor  loco  tutoris 
under  the  appointment  made  by  the  Sheriff 
of  Inverness-shire:  Therefore  sustains  the 
second  plea-in-law  for  the  respondents,  and 
decerns ;  and  appoints  the  petitioner  to  lodge 
an  account,  framed  with  reference  to  the  above 
finding,  of  his  intromissions  with  the  curatory 
funds  within  ten  days;  and  allows  the  respon- 
dents to  lodge  objections  thereto,  if  they  any 
have,  within  ten  days  thereafter." 

The  petitioner  appealed  to  the  Court  of  Ses- 
sion, and  argued — That  throughout  all  his  actings 
he  had  acted  in  good  faith,  and  for  the  best 
interests  of  the  respondents.  His  actings  in  the 
matter  of  carrying  on  the  farm  must  be  looked 
at  as  at  June  1880,  when  he  had  to  decide  whether 
the  farm  was  to  be  carried  on  or  the  lease  aban- 
doned, and  not  as  at  1882,  when  the  respondents 
unexpectedly  succeeded  to  their  maternal  grand- 
uncle's  bequest.  As  there  were  thirteen  years  of 
a  lease  to  run  if  the  farm  had  been  abandoned, 
damages  to  the  extent  of  £1300  would  have  been 
incurred  to  the  landlord.  He  could  not  anti- 
cipate the  depression  of  farming  interests  whioli 
succeeded  bis  appointment.  The  two  estates 
were  Included  in  the  inventory  and  accounts  with 
the  knowledge  and  authority  of  the  Accountant 
of  Court." 

Counsel  for  the  respondents  were  not  called 
upon. 

At  advising — 

LoBD  Pbesident — The  Sheriff-Substitute  and 
the  Sheriff  seem  to  have  taken  great  trouble  over 
this  case,  and  to  have  perplexed  themselves  un- 
necessarily. The  last  interlocutor  pronounced 
by  the  Sheriff -Substitute  on  1 2th  February  1889 
seems  to  ba  quite  well  founded,  except  that  the 
mode  in  which  it  is  expressed  is  not  quite  so 
explicit  as  it  should  be,  and  I  shall  subsequently 
suggest  that  it  should  be  varied  in  a  way  that 
will  render  it  more  applicable  to  the  present 
position  of  this  case. 

Mr  Matheson,  the  appellant,  was  appointed  to 
act  as  eurator  bonis  to  the  three  pupu  children 
of  his  deceased  brother,  who  was  a  farmer  in 
Invemess-shire.  The  object  of  his  appointment 
was  that  he  should  take  charge  of  a  legacy  which 
had  come  to  these  three  children  in  their  own 
right,  and  which  was  the  only  property  belonging 
to  them  in  their  ovrn  right.  Their  father  was, 
as  I  have  said,  a  farmer  in  Inverness-shire,  and 
his  personal  estate  consisted  only  of  the  stocking 
'  of  his  farm.  Mr  Matheson,  the  same  gentleman 
as  was  appointed  eurator  boni*  to  the  three  pupil 
children,  applied  to  the  Commissary  of  Invemess- 
shire  to  be  decerned  executor-dative  for  the 
purpose  of  taking  up  the  personal  estate  of  Ub 
deceased  brother,  and  after  being  confirmed  as 
executor  he  entered  into  possession  of  that 
estate,  and  went  on  to  take  possession  of  the  farm 
as  the  executor  of  his  deceased  brother,  and  in 
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the  ooone  of  carrying  on  the  farm  he  inonrred 
Tery  oonnderable  losses. 

Prima  facte,  the  pnpil  children  are  in  no  way 
liable  for  these  proceedings.  If  the  appellant 
had  been  in  a  position  as  ezeontor  to  pay  OTer 
a  free  balance  to  himself  as  curator  boni$,  he 
might  as  curator  bonis  very  properly  have  re- 
ceived that  free  balance,  beoanEe  it  would 
certainly  have  belonged  to  his  wards.  Bat  there 
being  no  snch  balance,  there  is  no  connection 
between  the  estate  in  InTemess-shire,  which  he 
holds  aa  ezecator,  and  the  estate  in  Dnmfries- 
■hire,  which  he  holds  as  curator  bonU.  There- 
fore I  quite  concur  in  the  resnlt  arrived  at  the 
by  the  Sheriff  and  Sheriff-Snbstitate,  that  Mr 
Matheson  must  not  be  allowed  to  mix  up  the  two 
things  when  he  comes  here  to  obtain  big  dis- 
charge as  curator  bonit. 

The  interlocutor  of  the  Sheriff-Substitnte  of 
12th  February,  as  I  propose  to  alter  it,  will  stand 
thus : — "  Finds  that,  in  accounting  for  his  intro- 
missions with  the  estate  under  his  charge  as 
ewaUr  bonit  tax  the  respondents,  the  petitioner 
is  not  entitled  to  take  into  account  his  intro- 
missions with  the  estate  under  his  charge  as 
•zecntor-dative  qua  factor  under  the  appoint- 
ment made  by  the  Sheriff  of  Invemess-shire  and 
confirmation  following  thereon :  Therefore  sus- 
tains the  second  plea-in-Iaw  for  the  respondents, 
and  decerns ;  and  appoints  the  petitioner  to  lodge 
an  account,  framed  with  reference  to  the  above 
finding,  of  his  intromissions  with  the  curatory 
funds  within  ten  days ;  and  allows  the  respon- 
dents to  lodge  objections  thereto,  if  they  any 
have,  within  ten  days  thereafter. " 

Now,  the  second  plea-iu-law  for  the  respondents 
is  in  these  terms : — "  The  estate  coming  to  the 
defenders  in  their  own  right  not  being  liable  to 
their  father's  debts,  the  defenders  are  entitled 
to  an  accouBt  of  the  pursuer's  intromissions  there- 
with, apart  from  hia  intromissions  with  their 
father's  executory  estate,  and  the  pursuer  is  not 
entitled  to  his  discharge  until  he  has  made  pay- 
ment to  them  of  the  balance  ascertained  to  be 
due  on  such  account."  I  think  that  is  quite  a 
sound  plea,  and  it  has  been  given  effect  to  by  the 
Sheriff-Substitute.  The  result  is  therefore  that 
Mr  Matheson  must  lodge  a  statement  of  his 
accounts  as  curator  ionii,  and  if  he  attempts  to 
bring  into  that  account  any  losses  he  may  have 
sustained  as  executor,  that  will  no  doubt  be- 
objected  to. 

LoxD  SouiD — 1  am  of  the  same  opinion.  In 
August  1 882  the  petitioner  was  appointed  curator 
bonis  to  these  three  girls.  This  is  an  application 
on  his  part  to  be  discharged  of  that  office  and  his 
intromissions  therein.  Prima  facie,  there  is  no 
question  that  when  a  euraior  bonis  is  asking  his 
discharge  his  account  should  embrace  only  his 
transactions  as  curator  bonis.  But  hare  he  pro- 
posed to  bring  into  the  account  a  number  of 
intromissions  relative  to  matters  which  as  exe- 
cutor he  thought  fit  to  undertake  as  representa- 
tive or  factor  for  these  children,  his  object  being 
to  recoup  himself  for  losses  sustained  in  his 
capacity  of  executor.  I  am  of  opinion  that  he 
cannot  bring  in  these  items.  It  is  quite  true  that 
if  in  his  character  of  executor  he  held  a  free  and 
unencumbered  fund,  which  was  also  the  property 
of  these  young  women,  he  might  as  curator  as- 
sume posaassioo  of  that  fund  and  bring  it  into  his 


account,  but  if  he  is  in  posseosioii  of  a  liability 
and  not  a  fund,  be  cannot  bring  that  into  his 
account  as  curator  in  order  to  relieve  himself  of 
liability  as  executor.  The  case  may  be  illustrated 
by  supposing  that  another  brother  had  taken  the 
office  of  executor.  There  was  a  certain  amount 
of  moveable  property  on  the  farm,  and,  on  the 
other  hand,  heavy  obligations.  These  drcnm- 
stances  would  ms^e  it  matter  for  consideration 
whether  the  farm  should  be  meddled  with.  But 
if  he,  assuming  the  character  of  executor,  were  to 
take  the  farm,  and  loses  money  in  carrying  it  on, 
he  cannot  be  allowed  to  throw  the  burden  of  that 
upon  the  children,  but  must  bear  it  himself. 

It  has  been  argued  that  the  children  were 
not  really  injured  by  giving  up  their  legacy 
if  against  that  large  obligations' had  to  be  set. 
But  if  an  executor  takes  upon  himself  to  act  for 
young  children,  he  cannot  be  allowed  to  thn>w 
on  them  the  loss  he  may  incur.  Suppose,  as  I 
have  said,  that  the  executor  is  a  different  person 
from  the  curator,  and  he  comes  to  the  euraior 
bonit  and  demands  half  the  children's  legacy  for 
losses  incurred  in  carrying  on  the  farm,  it  would 
be  the  duty  of  the  curator  bonis  to  pnpil  ohUdren 
to  say,  "Pay  the  loss  yourself."  That  being  my 
view  if  the  executor  and  curator  are  different 
persons,  I  cannot  see  that  it  makes  any  difference 
if  they  are  the  same  person.  If  as  executor  that 
person,  it  may  be  from  motives  of  kindness, 
chooses  to  do  certain  acts,  still  it  is  as  euraior  bonit 
that  he  must  give  account  for  hia  actions  here, 
and  he  is  not  entitled  to  mix  up  therewith  pro- 
ceedings undertaken  by  him  in  his  capacity  of 
executor. 

LoBD  AsAV  concurred. 

IjOSd  Mubb  was  absent. 

The  Ciourt  pronounced  the  following  inter- 
locutor : — 

"...  Vary  the  said  interlocutor  [of  Feb. 
12, 1889]  by  deleting  the  words  ■  factor  ;•««  tu- 
torit'.  .  .  and  substituting  therefor  the  words 
*  ezecutor-dative  qua  factor,'  and  also  by  in- 
serting after  the  word  '  Inverness-shire '  the 
words  '  and  confirmation  following  thereon:' 
Quoad  ultra  adhere  to  the '  said  interlocu- 
tor; ..  .  {uood  uUra  refuse  the  appeaL" 

Counsel  for  the  Petitioner  —  Shaw — Walton. 
Agent— Thomas  White,  S.S.O. 

Counsel  for  the  Bespoudents — Law — Dudley 
Stuart.     Agent— B.  0.  Gray,  S.S.O. 


Tuesday,  June  4. 

SECOND     DIVISION. 

[Lord  Loe,  Ordinaiy. 
FRASER  (m'DOUGALL's  TRUSTBB)  V.  OIBBOH. 

Sankrupiey—IUegal  Preference — Act  1621,  e.  18 
— Act  1696,  cap.  6 — Seduction. 

A  trader  being  indebted  to  a  ereditoi 
arranged  with  a  friend  to  join  him  in  giving 
a  promissory-note  to  the  creditor.  Iliia 
friend  was  not  at  the  time  his  oreditorin  any 
sum,  and  in  security  of  his  obUgation  on  tlio 
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note,  he  obtained  from  the  trader  a  disposi- 
tion to  certain  heritages,  and  gaye  him  a  back- 
letter  bearing  that  the  disposition  was  in- 
tended to  secure  him  if  he  sboold  become 
liable  on  the  promissory-note. 

Within  60  days  of  the  transaction  the 
trader  was  sequestrated.  His  trustee  raised 
an  action  to  rednce  the  disposition  as  having 
been  indirectly  a  farther  secnrity  for  the 
oraditor.  He  did  not,  howcTer,  seek  to  re- 
dace  the  promissory-note  itself  or  make  the 
creditor  a  party  to  the  conclusion  for  reduc- 
ing the  disposition.  HM  (Lord  Lee  diu.) 
that  in  the  absence  of  the  creditor,  whom  it 
was  alleged  that  the  transaction  was  intended 
to  benefit,  the  disposition  was  not  reducible. 
The  estates  of  James  H'Dougall  &  Son,  wood 
merchants,  Bellfield  Street,  Glasgow,  and  James 
M'Dongall,  the  only  surviTing  partner  of  the 
said  firm,  were  sequestrated  on  23rd  April  1887. 
Bobert  Dick  Fraser,  C.A.,  was  appointed  trustee. 
This  was  an  action  of  redaction  by  the  trustee 
against  Edward  Gibbon,  joiner,  Glasgow,  to 
reduce  a  disposition  dated  81st  March  and  re- 
oorded  Ist  April  1887,  whereby  the  bankrupt 
and  the  defender,  as  trustees  and  individuals, 
disponed  to  the  defender  certain  subjects  at 
Springbam,  Glasgow.  The  action  was  raised 
in  the  following  circumstances :  —  For  some 
time  before  the  bankruptcy  the  bankrupt  firm 
bad  obtained  goods  from  Brownlee  &  Company, 
timber  merchants,  Glasgow.  He  bad  b^ome 
indebted  to  them  in  the  sum  of  £701,  lis.  8d. , 
consisting  partly  of  a  past  due  bill  and  partly  of 
a  gam  as  open  account.  The  defender  had  been 
assoeiated  with  M'Dougall  in  building  specula- 
tions. They  were  engaged  in  building  certain 
sabjects  in  Avenne  Street  and  Springbum 
Koad.  On  Slst  March  1887,  the  same  date 
as  the  disposition  brought  under  reduction,  they 
granted  a  promissory-note  for  £701,  14s.  Id., 
and  payable  three  months  after  date  to  Brownlee 
&  Company.  Upon  let  April  the  defender 
executed  a  back-letter  addressed  to  M'Dougall. 
By  it  on  the  narrative  that  be  had  signed  the 
note  along  with  M'Dougall  for  the  letters-ao- 
oommodation,  and  that  by  the  disposition  they 
had,  as  trustees  and  asindividuals,  conveyed  to  him 
ths  sabjects  at  Springbum,  "And  whereas, 
alUiough  the  said  disposition  bears  eafade  to  be 
an  absolute  and  irredeemable  conveyance  of  the 
onbjeots  therein  contained,  yet  the  same  was 
truly  granted,  so  far  as  regards  the  beneficial 
interest  of  the  said  James  M'Dougall  therein,  to 
secure  me  in  the  event  of  my  being  called  upon 
to  pay  the  principal  sum  contained  in  the  said 
promissory-note,  and  to  seeore  me  against  all 
STUBS  of  money  advanced  or  lent  or  paid,  or 
-which  may  hereafter  be  advanced  or  lent  or  paid 
by  me  to  the  said  James  M'Dougall,  or  for  which 
I  may  become  bound  on  his  behalf  by  bill, 
promissory-note  or  otherwise,  ...  I  bind  myself 
and  my  foresaids  to  reconvey  to  the  said  James 
M'Dongall  one-half  pro  indivito  of  the  said 
subjects  acquired  by  me  under  the  foresaid 
disposition,  and  for  that  purpose  to  grant, 
subscribe,  and  deliver  to  and  in  favour  of  the 
said  James  M'Dougall,  at  his  expense,  a  formal 
reconveyance  of  one-half  pro  irulMte  of  said 
Bnbjects."  It  was  in  respect  of  the  transaction 
thus  arranged  that  the  action  of  redaction  was 
brought.      The  puisuer  concluded  also  in  the 


action  as  originally  brought  for  redaction  of 
certain  other  bills  and  of  an  alleged  cash  pay- 
ment granted  to  Brownlee  &  Company,  but  these 
conclusions  were  settled  extra-judicially,  and  need 
not  be  further  alladed  to.  He  did  not  conclude 
against  Brownlee  &  Company  for  reduction  of 
the  promissory-note  for  £701.  It  had  not  been 
paid  at  maturity,  and  Brownlee  &  Company  were 
claiming  it  in  tbe  sequestration.  The  grounds 
of  reduction  of  the  disposition  stated  against  the 
defender  were  thus  stated  by  the  pursuer — "The 
said  disposition  was  arranged  for  and  granted  in 
pursuance  of  a  fraudulent  and  collusive  scheme 
between  them  to  defeat  tbe  just  claims  and  debts 
of  prior  creditors  of  M'Dougall  and  his  firm  by 
withdrawing  the  property  from  them  and  trans- 
ferring it  to  Gibbon.  The  said  disposition  is 
struck  at  by  and  is  reducible  under  the  Act 
1696,  cap.  6,  and  is  reducible  also  at  common 
law.  .  .  .  Farther,  the  said  disposition  conveyed 
a  very  valuable  Interest,  and  was  granted  without 
true,  just,  and  necessary  cause,  and  without  a 
just  price  really  paid.  It  waa  made  to  the  pre- 
judice of  prior  creditors  of  M'Dougall  and  his 
said  firm  to  Gibbon,  who  is  a  conjunct  and  con- 
fident person  in  relation  to  M'Dougall,  and  it  is 
reducible  onder  and  in  virtue  of  £e  Act  1621, 
cap.  18." 

The  pursuer  pleaded — "(2)  The  disposition 
challenged  is  redncible,  both  at  common  law  and 
under  the  Act  1696,  c.  5,  as  having  been  made 
and  granted,  in  satisfaction  or  security  of  prior 
debts,  within  sixty  days  of  notour  bankruptcy, 
in  preference  to  other  creditors.  (3)  The  dis- 
position challenged  is  reducible,  under  the  Act 
1G21,  cap.  18,  as  having  been  granted  to  a  con- 
junct and  oonfldsnt  person,  in  prejudice  of  the 
rights  of  prior  creditors,  without  true,  just,  and 
necessary  cause,  and  wiUiout  payment  of  a  just 
price  therefor.  (4)  The  said  disposition  having 
been  granted  by  a  person  in  a  state  of  insolvency, 
fraudulently  to  defeat  the  claims  of  his  just 
creditors,  under  arrangement  therefor  with  the 
grantee,  is  redncible  at  common  law." 

The  defender  pleaded — "(3)  The  said  disposi- 
tion dated  31st  March  1887,  not  being  reducible 
in  virtue  of  the  Statutes  1621,  c.  18,  and  169<, 
c.  6,  or  at  common  law,  tbe  present  defender  is 
entitled  to  be  assoilzied  from  the  conclasions  of 
the  summons." 

After  a  proof  tbe  Lord  Orflinary  (Leb)  pro- 
nounced this  interlocutor: — "Finds  it  proved 
that  the  disposition  called  for  in  the  summons 
was  granted  by  the  bankrupt  James  M'Dongall 
in  favour  of  the  defender  Edward  Gibbon  as  part 
of  an  arrangement  in  which  the  defender  waa 
participant  to  enable  the  said  Jamea  M'Deugall 
and  Edward  Gibbon  to  use  the  bankrupt's  share 
of  the  subjects  conveyed  by  said  disposition  as  a 
security  for  a  prior  debt  due  by  tbe  said  James 
M'Dougall  to  Messrs  Brownlee  it  Company, 
timber  merchants,  and  for  which  the  said  Edward 
Gibbon  became  liable  as  a  cautioner  under  the 
promissory-note  for  £701,  14s.  Id.,  then  granted 
and  payable  at  three  months'  date :  Finds  that 
the  whole  transaction  was  within  sixty  days  of 
the  sequestration  of  the  said  James  M'Dougall's 
estates  under  the  Bankrupt  Statutes,  and  finds 
that  the  said  disposition  was  granted,  though  not 
directly  in  their  favour,  for  the  farther  aecnrity 
of  the  said  Brownlee  &  Company  contrary  to  the 
Aot  1696,  0.  6 :  Therefore  lepela  the  defences  of 
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the  said  Edward  OibboD  :  Hsdaoes,  declareg,  and 
deoema  iii'-terins  of  the  redaetive  oonclosioas  of 
the  etuumoiu,  and  finds  the  said  Edward  Oibbon 
liable  to  the  pargaei  in  the  expenses  of  process 
as  between  him  and  the  pnrsner,  <tc. 

"  Opinion. — I  am  nnable  to  digtingnish  this 
case  from  that  of  Miller  t.  Duncan,  December  8, 
1826,  4  S.  283,  and  my  opinion  is  that  the  oon- 
Teyanoe  in  favoar  of  the  defender  Oibbon  is 
redocible  under  the  Act  1696,  c.  5. 

'*  The  eridence  shows  that  the  defender  was 
jointly  interested  with  the  bankrapt,  not  only  in 
the  Tarions  building  speculations  mentioned  on 
record,  bat  also  in  sundry  bill  transactions  be- 
tween the  bankrupt  and  Messrs  Brownlee  & 
Company,  of  the  Oity  Saw-Mills,  with  whom  the 
bankrupt  had  dealings  in  connection  with  their 
building  operations.  In  March  1887  the  bank- 
rapt  was  due  to  Brownlee  &  Company  a  sum  of 
£701,  14s.  Id.,  partly  on  open  account  and  partly 
on  a  bill  which  became  due  on  the  26th  of  that 
month.  He  was  pressed  for  payment  by  Brown- 
lee &  Company,  and  it  appears  from  the  corre- 
spondence with  Messrs  Hill  that  he  was  being 
pressed  at  the  same  time  for  payment  of  a  debt 
of  £2000  heritably  secured  over  certain  subjects 
in  King  Street  of  Olasgow.  It  is  established  by 
the  proof  that  the  disposition  under  redaction 
in  this  action,  thongh  ex  faei*  absolute,  was 
granted  as  part  of  an  arrangement  between  the 
defender  and  the  bankrupt  and  Messrs  Brownlee 
&  Company,  the  object  of  which  was  to  enable 
bankrupt  to  satisfy  the  claims  of  Brownlee  Jk 
Company  through  the  interrention  of  the  defen- 
der. This  was  not  dons  by  a  cash  payment  in 
respect  of  which  the  defender  at  once  extin- 
guished the  debt  due  to  Brownlee  &  Company, 
and  became  himself  immediately  the  creditor  of 
the  bankrupt,  taking  the  disposition  in  question 
as  his  security.  The  arrangement  was  that  as 
Brownlee  &  Company  refused  to  be  satisfied  with 
a  disposition  to  the  Springbnm  Boad  subjects  in 
their  favour  the  defender  (who  was  joint  pro- 
prietor 0f  these  subjects  along  with  the  bankrupt) 
shonld  join  the  bankrupt  in  a  promissory-note, 
payable  in  three  months,  to  Brownlee  &  Company, 
and  shonld  take  from  the  bankrupt  a  disposition 
to  bis  pro  indivito  half  of  the  subjects  '  to  secure 
me  (Edward  Oibbon)  in  the  event  of  my  being 
called  upon  to  pay  the  principal  sum  contained 
in  the  said  proidissory-note.'  (See  back-letter, 
No.  21  of  process.) 

"This  transaction  was  arranged,  and  the 
promissory-note  and  disposition  were  executed  on 
Slst  March,  but  the  arrangement  appears  not  to 
have  been  completed  until  the  delivery  of  the 
promissory-note  on  7th  April.  The  disposition 
was  delivered  and  recorded  on  let  April,  but 
delivery  of  the  promissory-note  to  Brownlee  & 
Company  was  withheld  for  a  time  owing  to  the 
defender's  desire  to  have  an  express  undertaking 
from  them  that  the  promissory-note  should  be 
held  as  contingent  on  the  security  over  the  pro- 
perty being  efTeotual.  (See  Messrs  Brownlee, 
Watson,  t  Beckett's  aoconnt.  No.  33,  and  the 
letters  in  No.  110  of  process.)  But  the  whole 
transaction  was  within  sixty  days  of  the  bank- 
rupt's sequestration,  the  date  of  which  was  28rd 
April  1887. 

"  It  is  said  that  Brownlee  A  Company  were  not 
parties  to  any  agreement  that  the  promissoiy- 
note  should  be  enforceable  against  the  defender 


only  in  the  event  of  the  disposition  in  the  defen- 
der's favour  being  effectual.  This  appears  to  be 
the  case,  although  it  is  worthy  of  notice  that  in 
fact  the  note  never  has  been  put  in  foroe  against 
the  defender  by  Brownlee  Jb  Company,  who  have 
claimed  in  M'Dougall's  sequestration  withont 
valuing  the  obligation  of  tbe  defender, '  the  bank- 
rupt being  the  primary  debtor  in  said  debt. '  But 
the  material  question  under  the  Act  1696  is  as  to 
the  footing  on  which  the  defender  entered  into 
the  transaction  with  the  bankrupt.  This  appears 
clearly  enoogfa  from  the  evidence  already  referred 
to.  He  trusted  that  there  would  be  no  seques- 
tration, but  he  took  his  chance  of  iL  He 
accepted  the  position  of  becoming  answerable 
for  Brownlee  A,  Company's  debt  on  the  security 
of  the  disposition  in  question.  Bat  he  acknow- 
ledged that  the  disposition  was  only  to  secnre 
him  in  the  event  of  his  being  called  upon  to  pay 
the  promissory-note.  In  that  event  he  wonld 
acquire  right  to  Brownlee  t  Company's  debt,  and 
wonld  of  course,  become  a  creditor  of  the  bank- 
rupt in  place  of  Brownlee  &  Company.  In  short, 
the  substance  of  the  transaction  was  that  the 
disposition  was  given  to  the  defender  as  a  substi- 
tute for  Brownlee  Sc  Company,  and  in  satisfaoticni 
of  or  security  for  the  debt  of  Brownlee  &  Com- 
pany, which  he  undertook  to  pay,  and  for 
payment  of  which  previously  there  wss  no 
security  over  the  bankropt's  heritable  estate. 

"It  was  urged  that  the  Act  1696  oould  not 
apply,  because  the  defender  was  not  a  creditar 
before  he  obtained  the  disposition  in  question. 
If  that  were  true,  it  would  be  a  question  whether 
the  disposition  was  not  granted  contrary  to  the 
Act  1621  in  favour  of  a  conjunct  and  confident 
person,  without  true,  just,  and  necessary  cause, 
and  withont  just  price  really  paid.  But  in  the 
view  I  take  of  the  case,  it  is  not  true  that  the 
defender,  under  the  arrangement  by  which  be 
obtained  the  conveyance,  became  creditor  in  a 
new  debt.  What  he  did  was  to  interpose  him- 
self as  security  for  an  old  debt,  upon  obtaining 
a  conveyance  in  relief  which  could  not  have  bean 
granted  to  the  creditor  directly  without  being 
struck  at  by  the  Act  1696  ;  and  I  think  that  the 
conveyance  is  not  the  less  struck  at  by  the  Act 
1696  when  granted  in  favour  of  one  who  so  inters 
posed.  The  statute  expressly  applies  to  deeds 
granted  '  directly  or  indireetly '  in  favour  of 
creditors.  The  observation  of  Lord  OilUfs  in 
the  case  of  MiUer  v.  Duncan  appears  to  be 
applicable  to  the  present  esse  with  the  alteratioo 
of  the  name.  'This  was  jast  a  security  for  a 
prior  debt,  and  it  is  proved  that  Patrick  Dnncaa 
was  participant  in  and  a  party  to  the  arrange- 
ment, so  thiat  it  must  be  set  aside  as  to  all  the 
parties  in  order  to  do  justice  to  the  other  credi- 
tors.' 

"  The  case  of  Hitter  v.  Duncan  does  not  stand 
alone  as  an  authority  for  setting  aside  a  convey- 
ance granted,  not  to  the  original  creditor,  but  to 
one  who  interposes  as  cautioner.  I  think,  not- 
withstanding the  observation  of  Professor  Bell 
(vol.  ii.  p.  227,  6th  ed.),  that  the  point  was  trie< 
and  decided  in  the  case  of  8toint»n'»  Ortditar$,  U. 
1181.  It  apjiears  from  the  report  that  the  Lord 
Ordinary's  judgment,  so  far  as  setting  aside 
the  vendition  obtained  by  the  cautioner,  was 
acquiesced  in  by  the  cautioner,  and  that  it  wu 
only  as  regards  the  validity  of  the  promiHory-aots 
ia  the  hands  of  the  creditor  that  hia  'ntfirtewitfr 
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was  altered.  But  it  is  nnneoesBary  in  this  case 
to  decide  the  abstraot  point  referred  to  by 
Professor  Bell,  as  there  is  eTidenoe  that  the 
arrangement  to  whioh  the  defender  tvbb  a  party 
vas  a  device  for  the  purpose  of  granting  a  seoority 
whioh  oonld  not  have  been  granted  to  the 
original  creditor,  by  granting  it  in  faTOnr  of  a 
cautioner  who  paid  no  money,  but  obtained  the 
conveyance  as  a  leonrity  against  the  contingency 
of  hia  being  called  on  to  meet  the  obligation 
which  he  undertook  by  signing  the  joint  pro- 
missory-note, payable  at  three  months'  date. 

"The  ease  of  Bpeir  v.  Dunlop  (5  Sh.  729)  went 
even  further,  and  snstained  the  application  of 
the  statute  to  a  cash  payment  made  to  an 
endorser  of  a  bill  not  then  due,  as  a  provision  for 
payment  of  the  bill  when  it  become  due.  I  think 
it  unnecessary,  however,  to  proceed  upon  that 
case  in  deciding  the  present. 

"  I  have  not  thought  it  necessary  in  explaining 
the  grounds  of  my  judgment  to  go  over  the  evi- 
dence LQ  detail.  But  the  evidence  of  the  bankrupt 
shows  that  he  knew  his  difficulties,  and  explained 
them  to  the  defender.  This  is  not  contradicted 
by  the  defender.  These  diffioaities  were  such 
that  Mr  Young,  on  behalf  of  Brownlee  &  Com- 
pany, asked  to  see  his  books,  and  that  the  defender 
refused  to  interpose  his  security  without  getting 
a  conveyance  of  the  Springbom  Boad  subjects 
in  relief.  They  arose  not  only  from  the  pressure 
of  Brownlee  &  Company,  who  were  the  principal 
trade  creditors,  but  also  from  the  pressure  of  an 
heritable  creditor;  and  it  must  have  been  obvious 
to  the  defender,  as  well  as  to  the  bankrupt,  that 
the  elfeot  of  the  arrangement  by  whiuh  he  ob- 
tained a  conveyance  to  the  Springbum  Boad 
subjects  was  to  satisfy  the  largest  of  the  trade 
creditors  in  a  manner  which  must  prejudice  the 
other  creditors  who  held  no  securities,  and  also 
those  heritable  creditors  whose  securities  were 
insufficient." 

The  defender  reclaimed,  and  argued — It  was 
proved  that  the  defender  had  not  entered  into 
this  transaction  knowing  and  having  in  view  that 
M'Dougall  was  insolvent,  and  taking  his  chance 
that  he  did  not  become  bankrupt  within  the  sixty 
days.  If  then  the  parties  did  not  negotiate  with 
bankruptcy  in  view  the  case  did  not  come  within 
the  Act  1696,  cap.  6,  and  could  not  be  cut  down 
by  the  Act  But  even  if  the  proceedings  had 
been  taken  with  a  view  to  M'Dongall's  insol- 
vency the  granting  of  the  disposition  was  not 
struck  at  by  the  Act.  The  granting  of  the  dis- 
position made  Gibbon  a  new  creditor.  It  gave 
him  no  preference  over  any  other  creditors. 
Although  he  became  security  to  Brownlee  & 
Company  for  their  debt,  if  that  wag  a  preference 
to  them,  although  that  was  not  admitted,  it  was 
no  preference  given  to  Qibbon.  This  case  was 
raled  by  that  of  ifonteith'»  Trutteet  v.  DougUu, 
December  10,  1794,  Bell's  Folio  Cases,  127.  In 
both  the  cases  of  Jhinean  and  SwinUm,  cited 
against  the  defender,  the  final  decisions  which 
bad  been  quoted  as  upholding  the  principle  that 
a  cautionary  obligation  might  be  sustained  while 
the  cautionary  security  was  cut  down,  the  decision 
had  been  given  in  the  upper  Courts,  where  only  a 

Sart  and  not  the  whole  of  the  case  was  before  the 
orut—Lew  v.  Bdi,  Jane  12,  1827,  2  W.  and  8. 
679;  MiUer  v.  Low,  December  11,  1822,  2  8.  77  ; 
CampibeU  v.  Maegibbon,  August  10,  1780,  M. 
1 139 ;  BUUkU  v.  Bobtrtion,  March  9,  1781,  M. 
887. 


The  pursuer  argued— It  was  plain  from  the 
proof  that  the  arrangement  was  a  scheme  or 
device  to  enable  Brownlee  &,  Company  to  get 
their  debt  paid  in  full  at  the  expense  of  Uie  other 
creditors.  The  defender  knew  that  M'Dougall 
was  insolvent;  he  was  a  partner  in  the  joint- 
adventure  with  him,  and  at  least  must  be  taken 
as  having  known.  He  therefore  could  not  object 
if  he  is  left  to  bear  the  burden  of  the  debt 
although  his  security  should  be  cut  down.  The 
Act  of  1696  struck  at  any  arrangement  between 
the  debtor  and  one  of  his  creditors  that  tended  to 
disturb  the  equality  of  distribution  among  the 
creditors.  The  arrangement  between  M'Dougall, 
Oibbon,  and  Brownlee  haddonethat,  and  was  there- 
fore cut  at  by  the  Act  although  Brownlee  was  not 
present  as  a  defender.  It  could  not  be  pleaded 
that  the  conveyance  to  Oibbon  constituted  a 
novum  d^ntum,  because  the  estate  got  no  value 
for  the  obligation  that  was  incurred  ;  all  that  was 
done  was  that  Oibb«n  intervened  to  pay  off  an 
old  debt  due  by  the  debtor  to  Brownlee  & 
Company,  therefore  that  was  giving  a  security 
for  an  old  debt  in  the  meaning  of  the  Act.  The 
case  of  MUier  v.  Duncan  was  a  direct  authority 
in  favour  of  the  pursuer.  As  regards  the  case  of 
MonUifh,  there  was  nothing  shown  in  that  case  of 
a  collusive  design  and  desire  to  evade  the  statute 
— Carter  y.  Jfhn*ton«,  March  6,  1887,  18  K.  698  ; 
Barbour  v.  Johnttone,  May  30,  1823,  2  S.  351; 
MUler  V.  Duncan  <t  Loa,  December  8,  1825,  4 
8.288;  Sieinton't  Trutteeif.  Forbes,  February  19, 
1790,  M.  1181. 

At  advising — 

LoBD  YouHo— The  pursuer  is  trustee  in  the 
sequestration  of  James  M'Dougall,  wood  mer- 
chant, Glasgow,  and  the  action  contains  both 
declaratory  and  reductive  conclusions.  The 
declaratory  conclusions  are,  I  think,  superfluous, 
and  had  better  have  been  omitted.  The  only 
reductive  conclusion  with  which  we  have  to  deal 
regards  a  disposition  of  date  31  at  March  1887  by 
the  bankrupt  of  part  of  his  property  in  favour  of 
the  defender  £dvard  Gibbon,  who  is  now  the 
only  defender  in  the  case.  There  were  others, 
and  among  them  Messrs  Brownlee  &  Company, 
but  they  have  been  assoilzied,  the  case  so  far  as 
they  were  concerned  having  been  settled  to  the 
pursuer's  satisfaction  and  theirs. 

The  disposition  in  question  is  challenged  on  the 
Act  1696,  c.  5.  It  is  also  challenged  on  the  Act 
1621,  0.  18,  and  at  common  law,  but  as  the  Lord 
Ordinary  has  decided  the  case  only  on  the  Act 
1696  I  shall  confine  my  observations,  in  the  first 
place  at  least,  to  that  ground  of  challenge.  And 
the  disposition  being  on  81st  March  and  the 
sequestration  of  the  disponer  on  23rd  April 
following,  the  disposition  is  undoubtedly  reduc- 
ible on  the  Act  1696,  provided  the  dispones 
received  it  in  satisfaction  or  security  of  a  debt 
then  owing  to  him  by  the  disponer.  It  is,  how- 
ever, admittedly  not  the  fact  that  the  disponee 
(the  defender  Gibbon)  so  received  it.  It  was 
granted  subject  to  a  back-letter,  which  expresses 
the  history  of  it  with  admitted  truth,  viz.,  that  it 
was  for  the  defender's  security  and  relief  of  a  pro- 
missory-note for  £701,  14a.  Id.,  which  he  of  the 
same  date  signed  and  delivered  for  the  disponer's 
accommodation.  This  promissory-note  was 
granted  by  the  defender  in  conjunction  with 
Uie  bankrupt  in  favour  of  Messrs  Brownlee  & 
Company,  who  were  at  the  time  creditors  of  the 
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banlcnipt  to  the  amowit  of  it.  It  is  plain, 
retipia  lo^itur,  that  Brownlee  &  Company  were 
pressing  their  debt,  which  the  bsnktapt  was  nn- 
able  to  meet,  and  that  the  defender  Gibbon  was 
indaosd  to  join  in  the  promissory-note  to  them 
on  the  oondition  of  receiving  the  disposition  to  ' 
secure  his  relief. 

It  was  contended  by  the  pnrsner  that  an  nndne 
preference  contrary  to  the  Act  1696  was  thus 
giTen  to  Brownlee  &  Company,  and  that  the 
defender,  being  a  party  to  the  proceeding  by 
whiob  they  got  it,  thereby  exposes  his  security  to 
a  reduction  on  that  Act  Any  creditor  is  entitled 
to  demand  and  receive  security  or  satisfaction 
from  his  debtor,  no  fraud  being  practised. 
Should  the  debtor  become  bankrupt  within  sixty 
days  it  will  be  set  aside— that  is  to  say,  he  will  be 
deprived  of  it  however  honest  he  may  have  been 
in  taking  it,  and  his  debtor  in  giving  it  So 
here  if  the  delivery  to  Brownlee  A  Company  of 
this  promissory-note  for  £701,  14s.  Id,  was  an 
undue  preference  to  them  for  their  satisfaction 
or  security  within  sixty  days  of  their  debtor's 
bankroptcy  the  pursuer  is  at  liberty  to  challenge 
it  accordingly,  and  if  the  challenge  is  successful 
all  virtue  will  be  taken  out  of  the  disposition  to 
the  defender,  which  he  holds  only  for  his  relief  of 
the  obligation  npon  him  by  that  promissory-note, 
which  will  thereupon  oease  to  exist.  But  in 
the  absence  of  Brownlee  it  Company,  and  they 
are  not  parties  to  the  case  before  us,  we  cannot 
possibly  hold  that  they  received  any  undue  pre- 
ference, and,  on  the  contrary,  must  assume  that 
they  not  only  honestly  bnt  lawfully  and  regularly 
received  the  promissory-note  signed  by  the  bank- 
rupt and  the  defender,  and  are  entitled,  as  the 
holders,  to  enforce  payment  of  it,  or  to  transfer 
it  by  indorsation  (which  for  aught  I  know  they 
may  have  already  done)  to  any  other,  it  being  a 
negotiable  document  of  debt. 

I  must  therefore  deal  with  the  case  on  the 
footing  that  the  only  defender  before  us  is  no 
otherwise  connected  with  the  bankrupt  M'  DougaU 
than  as  the  grantee  of  the  dispoeition  in  question, 
and  as  an  obligant  on  the  promissory-note  which 
he  gave  in  return,  and  which  was  the  only  con- 
sideration for  it  The  idea  of  satisfaction  or 
security  for  prior  debt  is  thus  ezclnded,  and  with 
it  challenge  on  the  Act  1696,  The  only  debt  of 
the  bankrupt  to  the  defender  was  the  contingent 
debt  arising  on  the  promissory-note,  which  ttie 
defender  signed  for  his  accommodation  on  the 
eondition  of  receiving  the  disposition  in  question 
delivered  in  retnm  for  it,  and  the  legal  aspect 
of  the  case  would  not  in  my  opinion  have  been 
different  had  it  been  a  promissory-note  to  the 
bankrupt  himself  or  to  bearer,  so  tiiat  the  bank- 
rapt  might  use  it  by  discoanting  it  in  a  bank  or 
indorsing  it  to  any  one  he  pleased,  or  holding  it 
in  his  own  hands.  The  notion  of  reducing  the 
disposition  and  leaving  the  promissory- note, 
which  was  given  in  exchange  for  it,  to  stand  as 
a  valid  document  of  debt  against  the  defender, 
is  I  think  inadmissible.  If  the  transaction  is 
challengeable  it  must,  I  should  think,  be  chal- 
lenged as  a  whole,  and  restoration  made  to  both 
the  parties  to  it  against  the  obligations  which  it 
involves  hine  inde. 

The  pursuer  plainly  cannot  invoke  the  provi- 
vision  of  the  Act  1696  without  referring  to  some 
oreditoi  of  the  bankrupt  as  having  reoeived  an 
tmdne  advantage  in  preference  to  other  creditor;^ 


directly  or  indirectly  by  and  through  the  deed 
which  he  challenges.  He  accordingly  refers  to 
Brownlee  A,  Company  as  the  creditor  thus  preferred. 
I  shall  return  to  this  topic,  which  I  notice  now 
only  to  observe  that  it  not  alleged  that  Gibbon, 
the  only  defender  before  us,  is  such  a  creditor. 
The  disposition  to  him  was  for  a  consideration 
given  at  the  time,  and  he  was  therefore,  to  use  the 
language  of  Professor  Bell,  "in  na  sense  a 
creditor  at  the  time  of  entering  into  the  transao- 
tion,"  in  pursuance  of  which  the  disposition  was 
given,  and  so  not  a  creditor  receiving  satisfaotion 
or  security  "in  preference  to  other  creditors." 
But  to  return  to  the  reference  made  by  the  pur- 
suer to  Brownlee  &  Company,  it  is  averred  that  the 
preference  designed,  and  effected,  if  the  transac- 
tion shall  be  allowed  to  stand,  was  to  Brownlee 
&  Company  for  a  prior  debt  due  by  the  bankrupt 
to  them,  that  Mr  Gibbon  was  participant  in  tUs 
design,  and  that  the  disposition  to  him  was, 
"  though  not  directly  in  their  favour,  for  the  further 
security  of  the  said  Brownlee  &  Company,  con- 
trary to  the  Act  1696,  o.  6."  I  quote  these  words 
from  the  Lord  Ordinary's  interlocutor  affirming 
the  pursuer's'oontention,  and  notice  that  his  Iiord- 
ship  says  in  the  note  to  bis  interlocutor  that ' '  the 
disposition  was  granted  as  part  of  an  anangement 
between  the  defender  and  the  bankrupt  and  Messrs 
Brownlee  &  Company,  the  object  of  which  was  to 
enable  the  bankrupt  to  satisfy  the  claims  of  Brown- 
lee &  Company  through  the  intervention  of  the 
defender ; "  and  again,  "  in  short,  the  substance 
of  the  transaction  was  that  the  disposition  was 
given  to  the  defender  as  a  substitute  for 
Brownlee  &  Company,  and  in  satisfaction  of 
or  security  for  the  debt  of  Brownlee  & 
Company,  which  be  undertook  to  pay,"  Now, 
if  this  be  all  true,  and  the  decision  of  the 
Lord  Ordinary  proceeds  on  the  footing  that  it 
is,  and  on  no  other,  it  is  I  think  clear  law  that 
the  whole  transaction  is  reducible  on  the  Act  1696, 
and  that  Brownlee  So  Company  cannot  be  per- 
mitted to  retain  the  promissory-note  for  £701, 
14s.  Id.,  which  the  bankrupt  delivered  to  Iheas 
signed  by  himself  and  by  the  defender  Oibbon, 
a  result  which,  as  I  have  pointed  out,  would  at 
once  terminate  the  defender's  interrat  in  and 
right  or  even  desire  to  retain  the  dispoeition  in 
question. 

But  can  we,  behind  the  back  of  Brownlee  A,  Com- 
pany, in  an  actien  to  which  they  are  not  parties, 
afSrm  these  alleged  facts  to  any  effect?  I  am 
humbly  of  opinion  that  we  cannot,  and  that  as 
we  cannot  it  is  prudent  to  abstain  from  forming, 
or  at  least  expressing,  any  opinion  on  the  import 
of  the  evidence  respecting  them  which  I  think 
ought  not  to  have  been  taken  in  the  absence  of 
Brownlee  A  Company. 

It  is,  I  think,  sufficient  for  the  decision  of  the 
case  that  in  this  action  of  reduction  on  the  Act 
1696,  the  only  creditor  of  the  bankrupt  who  is 
alleged  to  have  received  and  to  retain  contrary 
to  the  Act  a  document  for  his  satisfaction  or 
security  in  preference  to  other  creditors  is  not 
called  as  a  defender,  and  that  the  document 
which  he  so  received  and  retains  is  not  challenged 
or  sought  to  be  reduced. 

The  law  on  the  subject  of  a  seoniity  given  to 
a  cautioner  for  sueh  a  debt  as  the  Act  1696 
applies  to  is,  I  think,  rightly  and  tatisftMStorily 
stated  by  Professor  BeU  (2  Comm.  216-227). 
The  oase  of  ifonUith  v.  Dwglm,  December  IStb, 
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1794  (Bell's  Folio  Oases,  127)  which  he  oites, 
distinctly  supports  his  opinion,  and  it  appears 
from  a  statement  mads  in  that  case  by  the  then 
Solicitor- General  (afterwards  Lord  President 
Blair)  that  a  corresponding  qnestion  which  arose 
•in  the  case  of  Swinton't  Truttees  v.  Sir  W. 
Forhes,  February  19th,  1790,  "was  not  before 
the  Oonrt  so  that  no  decision  ooold  be  given  on 
it,  and  was  afterwards  settled  and  neTer  reeeiyed 
a  judicial  deeision." 

The  reports  of  the  case  of  Miller  t.  Bunean, 
both  here  and  in  the  House  of  Lords,  require 
examination,  and  I  have  read  them  earefully. 
In  that  case  two  actions  were  brought  at  the 
instance  of  the  trustee  in  bankruptcy.  The  one 
against  the  Dundee  Bank,  the  creditor  alleged  to 
haTe  been  unduly  faToured  by  the  indorsation 
and  delivery  of  a  bill  for  £616,  and  of  which 
reduction  was  asked  under  the  Act  l(i96  ;  and  the 
other  against  Patrick  Duncan,  who  had  joined 
with  the  bankrupt  as  acceptor  of  the  bill  on 
receiving  from  the  bankrupt  a  disposition  in 
security  for  his  relief,  of  which  reduction  was 
asked  under  the  Aet  1696.  The  Court  of  Session 
pronounced  decree  of  reduction  in  both  actions, 
and  ordered  the  bank  to  deUver  up  the  bill  to  the 
trustee.  Now,  this  was  in  accordance  with  the 
law  as  stated  by  Professor  Bell,  and  the  opinion 
which  I  have  expressed,  assuming  the  facts  to  be 
as  found  by  Lord  £Idon,  whose  interlocutor  was 
affirmed,  viz.,  "that  the  bond  and  disposition 
in  security  was  granted  in  pursuance  of  a  collu- 
sive plan  to  which  Patrick  Duncan  was  a  party, 
intended  for  the  purpose  of  giving  a  partial  pre- 
ference  to  the  Dundee  Bank  to  the  prejudice  of 
the  other  creditors  of  James  Duncan  at  a  time 
when  he  was  insolvent  and  in  bankrupt  oircmn- 
stancea,  and  within  sixty  days  of  the  sequestration 
of  his  estate."  Now,  this  judgment  reducing  the 
disposition  to  Patrick  Duncan  was  not  appealed, 
or  the  aotion  in  which  it  was  pronounced  ever 
before  the  House  of  Lords  in  any  way.  The 
two  actions  appealed  (apparently  by  two  appeals) 
were,  first,  that  in  which  deeree  was  pronounced 
reducing  the  indorsation  to  the  bank  of  the  bill 
for  £616,  and  ordering  its  delivery  to  the  trustee, 
and  second,  a  Sheriff  Oonrt  action  by  the  bank 
on  this  bill  directed  against  Patrick  Duncan,  in 
which,  reversing  the  judgment  of  the  Sheriff,  the 
Oourt  of  Session  assoilzied  the  defender.  In  the 
first  of  these  appeals  Patrick  Duncan  was  not  a 
party,  while  the  trustee  in  the  bankruptcy 
was  no  party  to  the  second.  Both  aptieals 
appear  to  have  been  heard  and  decided  in  the 
Honse  of  Lords  indeed,  but  by  the  then  Ohief 
Baron,  Sir  William  Alexander.  The  result 
was  that  in  the  Jirit  appeal — that  against  the 
reduction  of  the  indorsation  of  the  bill  and 
order  to  deliver  it  to  the  trustee — the  decree 
was  affirmed,  except  in  so  far  as  the  bill  was 
thereby  ordered  to  be  delivered  up ;  and  in  the 
second  the  decree  of  absolvitor  was  reversed,  with 
a  declaration  that  the  bank  were  at  liberty  to  sue 
on  the  bill,  "for  as  much  as  it  does  not  appear, 
either  by  admission  or  evidence,  that  the  cashier 
of  the  Dundee  Banking  Company,  or  any  other 
person  authorised  on  their  behalf,  did  concert 
with  James  Duncan  (the  bankrupt)  or  the  said 
Patrick  Duncan  that  the  said  James  should  give 
to  the  said  Patrick  the  heritable  security  men- 
tioned in  the  proceedings  in  consideration  of  his 
the  said  Patrick's  accepting  the  bill  of  exchange 


for  £616  in  question."  I  notice  that  the  Chief 
Baron  pointedly  asked  the  question — "  Have  we 
before  us  the  question  as  to  the  heritable  bond, 
except  in  so  far  as  it  may  be  nsed  in  argument," 
and  was  of  course  answered  in  the  negative. 

I  cannot  regard  this  as  an  authority  adverse  to 
the  statement  of  the  law  by  Mr  Bell  in  his  Com- 
mentaries, or  to  the  decision  in  the  case  of 
MonteOh  v.  Douglas,  or  to  the  legal  views  which 
I  have  expressed  in  this  case.  I  rather  incline 
to  think  that  the  Chief  Baron,  holding  the  views 
in  point  of  fact  which  are  expressed  in  the 
judgment  of  the  House  of  Lords  (and  which  con- 
trast strikingly  with  those  of  the  Lord  Ordinary 
in  this  case),  would  have  set  aside  the  reduction 
of  the  bond  and  disposition  in  security,  as  well  as 
the  indorsation  of  the  bill,  had  the  question  as 
to  its  validity  been  before  him. 

I  have  only  to  say  further  that  I  think  the 
pursuer  has  no  case  either  on  the  Act  16iil  or  at 
common  law. 

LoBD  BuTHKBitntD  OuLBK  oononrred. 

LoBD  LzE — I  remain  of  opinion  that  the  dis- 
position in  question  was  granted  by  the  bankrupt 
as  part  of  an  arrangement  to  which  the  defender 
Gibbon  was  a  party,  and  the  effect  and  purpose 
of  which  was  to  give  a  security  to  Brownlee  k 
Company  in  preference  to  other  creditors;  and 
I  still  think  that  the  security  is  struck  at  by  the 
Act  1696,  0.  6. 

It  does  not  affect  my  opinion  that  the  security 
was  not  granted  directly  to  Brownlee  <fc  Company, 
but  was  granted  to  Gibbon  in  consideration  of 
his  becoming  liable  along  with  the  bankrupt  for 
the  debt  due  by  him  to  Brownlee  &  Company. 
For  I  consider  it  clear  that  the  debt  which  was 
being  secured  was  Brownlee  &,  Company's  debt, 
and  that  Gibbon  was  aware  that  the  security  was 
conveyed  to  him  to  enable  him  to  pay  Brownlee 
&  Company.  I  think  it  unnecessary  under  the 
statute  to  make  out  fraudulent  collusion.  The 
statute  was  not  required  to  cut  down  fraudulent 
transactions.  The  question  is,  in  my  opinion, 
whether  such  an  arrangement  entered  into  for 
the  purpose  of  defeating  the  statute,  though  in 
the  belief  that  it  was  a  legitimate  mode  of  doing 
so,  is  struck  at,  and  this  is  the  question  which 
I  think  must  be  answered  in  the  affirmative. 

I  accept  the  law  as  stated  by  Professor  Bell 
(6th  ed.  voL  ii.,  226)— "Where  the  security  is 
granted  not  to  the  creditor  in  a  prior  debt,  but 
to  a  cautioner  who  becomes  bound  to  that  credi- 
tor, it  would  appear  that  whenever  the  creditors" 
(or  trustees)  "  cannot  establish  that  there  was  a 
device  to  defeat  the  statute,  and  in  which  the 
cautioner  is  participant,  or  at  least  of  which  he 
has  notice,  they  will  not  succeed  against  the 
cautioner." 

I  canmot  regard  the  case  of  M&nteith's  Trustees 
V.  Douglas,  Bell's  Folio  Cases,  127,  as  having 
settled  the  law  otherwise.  That  case  has  never 
been  so  regarded.  It  was  not  so  regarded  in  the 
case  of  MiUer  v.  Duncan  and  Low,  4  S.  282, 
and  I  think  that  it  proceeded  upon  an  erroneous 
view  of  the  case  of  Bwinton's  Trustees  v.  Sir 
William  Forbes  <6  Company,  which  is  reported 
in  Morrison's  Diet.  p.  1181,  as  having  turned 
on  the  question  whether  there  had  been  any 
concert  for  giving  a  preference,  not  whether 
there  had  been  any  fraudulent  concert  to  that 
effect. 
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The  jadgment  of  theOonrt  iaMiUerv.  Duncan 
and  Low  Batting  aside  the  heritable  seonrity 
granted  to  the  oantioner  was  not  appealed,  and 
I  find  nothing  in  the  report  of  the  prooeedinga 
in  the  appeal  relating  to  the  bills  vhioh  should 
snggest  that  tbe  learned  Chief  Baron  who  beard 
that  appeal  gare  any  opinion  against  the  sonnd- 
neas  of  the  decision  of  the  Oonrt  of  Session  in 
tbe  case  which  was  not  before  him. 

The  qaestion  then  is,  was  there  any  concert 
in  this  case  between  the  parties  for  the  pnrpose 
of  giving  a  preference  to  Brownlee  &  Company  ? 
According  to  my  view  of  the  evidence  the  proof 
on  this  sabjeot  is  clear.  The  evidence  of 
M'Dongall  and  Oibbon  and  Tonng,  as  well 
as  the  docnments,  and  particnlarly  the  en- 
tries in  the  agent's  aeoonnts,  show  that  Oibbon 
knew  tbe  involved  position  of  the  bankrupt's 
affairs,  and  obtained  the  disposition  in  ques- 
tion to  enable  him  to  meet  the  promissory-note 
in  the  event  of  his  being  called  on  to  pay  it. 
He  even  asked  a  promise  that  the  promissory- 
note  shonld  not  be  put  in  force  in  the  event 
of  the  disposition  proving  invalid.  No  doubt 
Brownlee  &  Company  declined  to  give  such  an 
undertaking.  But  the  fact  that  it  was  asked 
proves  Gibbon's  view  of  the  transaction,  and  his 
knowledge  that  he  wis  receiving  this  disposition 
to  enable  him  to  give  on  behalf  of  M'Dougall  a 
preference  to  Brownlee  Jb  Company. 

On  the  whole  therefore  my  opinion  is  that  the 
Statute  of  1696  applies  to  this  disposition, 
because  it  applies  to  any  deed  granted  by  a 
bankrupt  for  the  satisfaction  or  further  security 
of  a  creditor,  if  it  be  directly  or  indirectly,  in 
preference  to  other  creditors,  and  within  sixty 
days  of  bankruptcy. 

With  regard  to  the  question  as  to  Brownlee 
&  Company's  claim  upon  the  promissory-note, 
I  assume  that  Gibbon  will  be  liable  to  pay  it. 
He  will  thereby  acquire  right  to  Brownlee  & 
Company's  debt.  But  the  fact  that  reduction  of 
bis  security  will  have  the  effect  of  leaving  him 
without  any  further  security  than  could  have 
been  given  to  Brownlee  &  Company,  is  in  my 
opinion  no  reason  why  he  should  be  allowed 
contrary  to  the  statute  to  retain  M'Dougall's 
property,  conveyed  to  him  within  sixty  days  of 
bankmptcy,  for  the  purpose  of  securing  oi 
enabling  him  to  pay  Brownlee  A  Company's  debt. 

It  is  said  that  Brownlee  &  Company  were 
absent,  and  that  we  cannot  decide  in  their 
absence  that  this  was  a  preference.  I  notice 
that  there  is  no  snoh  plea  on  record,  and  I  think 
this  not  surprising.  For  in  point  of  fact  Brown- 
lee &  Company  were  called,  and  all  we  know  of 
their  absolvitor  and  absence  is  that  it  was  in  re- 
spect of  a  minute  in  which  they  concurred  in 
stating  that  they  had  "acceded  to  the  pursuer's 
claims  as  contained  in  the  said  summons."  My 
opinion,  however,  is  that  the  pursuer  was  entitled 
to  challenge  the  only  deed  granted  to  the  pre- 
judice of  the  bankrupt  estate,  and  if  that  deed 
be  bad  on  the  ground  I  have  stated,  I  think  it 
can  afford  no  defence  to  Gibbon  that  Brownlee 
&  Company  were  not  called,  and  that  Gibbon 
has  not  attempted  to  reduce  his  promissory-note, 
or  to  make  snoh  reduction  a  condition  of  this 
action  being  entertained. 

Gibbon's  plea  has  been  that  the  transaction 
was  novum  debitum,  and  I  think  that  plea  is  not 
well  founded  upon  the  facts. 


LoBD  Justiob-Clxbk  —  The  bankruptcy  to 
which  this  case  relates  took  place  npon  the  2Srd 
April,  1887,  and  it  is  undoubted  that  the  whole 
transaction  by  which  the  defender  joined  with 
the  bankrupt  in  granting  a  promissory-note  to 
Brownlee  &  Company,  thus  accommodating  the 
bankrupt,  and  received  a  disposition  to  the 
bankrupt's  pro  indisuo  share  of  certain  heritable 
snbjeots,  to  secure  him  for  his  risk  in  giving  the 
accommodation,  took  place  within  the  sixty  daj* 
preceding  the  bankrupt's  sequestration. 

It  is  also  quite  certain  that  the  defender  Gibbon 
had  no  interest  or  advantage  to  secure  in  the  way 
of  securing  debt  due  by  thus  mixing  himself  up 
with  the  bankrupt's  obligations.  He  was  not  a 
creditor  of  the  bankrupt,  and  it  is  not  alleged 
that  prior  to  the  sixty  days  before  the  sequestra- 
tion Gibbon  and  the  bankrupt  stood  to  one 
another  directly  or  indirectly  in  the  relation  of 
creditor  and  debtor.  The  transaction  into  which 
the  defender  entered  was  not  one  by  which  ho, 
being  then  a  creditor,  songht  to  obtain  a  pre- 
ference over  the  other  existing  oreditOTS  of  the 
bankrupt  for  a  debt  due.  What  he  did  was  to 
bring  himself  under  obligation  to  a  firm  who 
were  creditors  of  the  bankrupt  by  becoming 
joint  obligant  in  a  promissory-note,  and  in  respect 
of  his  doing  so  securing  hiiuself  if  he  should  be 
called  on  to  pay  the  amount  or  any  part  of  the 
amount  in  the  promissory-note  to  the  bankrupt's 
creditor,  by  taking  a  disposition  to  the  bank- 
rupt's share  of  heritable  subjects. 

It  appears  that  the  defender  was  anxious  to 
obtain  from  the  bankrupt's  creditor  an  under- 
taking that  the  promissory-note  was  to  be  held  as 
contingent  upon  the  security  over  the  property 
being  effectual.  Ultimately  the  defender  did  not 
withhold  the  note  but  delivered  it,  and  as  it  is 
described  in  the  lawyer's  account,  left  himself  in 
the  creditors,  Messrs  Brownlee's,  hands.  Thoa 
Brownlee  &  Company  were  no  parties  to  any 
arrangement  by  which  the  promissory  note  was 
to  be  held  by  them  on  any  other  footing  than  the 
ordinary  one,  as  regards  enforcement  of  it 
against  the  obligants  whose  names  were  attached. 
There  was  thus  in  my  opinion  no  oollusiTa 
arrangement,  no  concert  to  give  a  preference  in 
favour  of  a  prior  creditor. 

The  real  question  in  this  oase  is,  whether  the 
words  of  the  Statute  of  1696  apply,  and  whether 
the  transaction  which  the  defender  Oibbon 
desires  to  uphold  must  be  cot  down  as  being 
directly  or  indirectly  a  preference  to  a  prior 
creditor  in  defraud  of  the  interests  of  the  other 
creditors  of  the  bankrupt? 

I  am  unable  to  see  how  in  •  qaestion  aMj 
between  Gibbon  and  the  pursuer  it  can  be  hdd 
that  tbe  granting  of  a  disposition  of  the  heritable 
property  in  question  to  Oibbon,  subject  to  a 
back-letter,  can  be  held  to  be  •  preference  given 
to  a  prior  creditor.  It  is  only  vnien  the  transac- 
tion with  Brownlee  <t  Company,  by  which  tbay 
received  from  the  bankrupt  the  promiaaoiy-noce 
for  £701  with  Gibbon's  endorsation  upon  it,  ii 
introduced  into  the  inquiry,  that  any  question  of 
preference  to  a  prior  creditor  can  arise.  Brown- 
lee &  Company  were  undoubtedly  oreditotsef  the 
bankrupt  prior  to  the  time  when  the  sixty  dsjs 
preceding  bankmptcy  began  to  run.  It  is  a 
question  which  does  not  arise  here  whether  the 
granting  of  this  promissory-noto  is  c^ien  to 
attack  nnder  the   Act,   on   the    gravnd   that 
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the  dalivery  of  that  note  to  Brownlee  &, 
Oompany  placed  them  in  a  position  of  prefer- 
ence. Thu  may  or  may  not  be,  bnt  there  is 
nothing  of  the  nature  of  preference  apart 
from  the  promi8Bory-note.  For  the  disposi- 
tion which  Oibbon  received  bad  no  force  or 
effect  independently  of  the  promissory-note. 
For  unless  Gibbon  was  compelled  to  pay  the 
snm  in  the  note  he  was  debarred  by  the  beck- 
letter  he  had  granted  from  obtaining  any  benefit 
by  the  disposition.  If  the  note  can  be  challenged 
as  an  illegal  preference,  the  whole  virtne — as 
Lord  Tonng  has  ezpressed  it — is  taken  ont 
of  the  disposition  which  the  pnrsner  is  attack- 
ing, and  it  falls  as  a  matter  of  course.  The  de- 
fender has  no  interest  to  maintain  it. 

Now,  we  have  no  parties  before  tis  bnt  the 
pnrsaer  and  Gibbon.     There  can  therefore  be  no 
challenge  of  the  yalidity  of  the  note.     Gibbon's 
position  is  that  not  being  a  creditor  he  exchanged 
his  obligation   on  the  note   for  a    disposition 
of    property.     There   was   in   this    no    giving 
by   the   bankmpt   of   satisfaction  for  a   prior 
debt.     He    owed    Gibbon    nothing.     Gibbon's 
right  to  demand   anything  depended  npon  his 
being  called  on  to  pay  the  snm  in  the  note. 
The  debt  was  not  existing  bnt  contingent.    If 
M'Dongall  succeeded  in  retiring  the  note  with 
his  own  funds  all  right  in  Gibbon  ceased,  and 
nnder  the  back-letter  he  would  have  been  com- 
pelled to  recovery.     The  whole  case  therefore 
turns  npon  the  note — not  upon  who  is  the  debtor 
in  the  note,  but  upon  who  is  creditor  in  the 
note.     The  pursuer  has  clearly  no  case  unless  he 
can  establish  that  he  is  suing  some  one  who  at 
the    time   of    the    transaction    challenged   was 
already  a  creditor  of  the  bankrupt,  and  was  by 
the  transaction   receiving  "satisfaction  or  se- 
curity "  for  his  debt  in  preference  to  other  credi- 
tors.    But  is  there  here  any  such  creditor?    I 
think  it  is  clear  that  there  is  not.     And  if  there  is  as 
Bach  creditor  here  we  have  no  basis  for  the  appli- 
eation  of  the  Act  of  1696.     To  deal  with   the 
disposition  to  Gibbon  by  reduction  apart  from 
the  counterpart  of  the  transaction  in  the  promis- 
sorj-note  would  be  in  my  judgment  nnjust  in 
itself,  and  would  be  applying  the  Act  of  1696  to 
a  oase  to  which  it  has  no  application. 

On  these  grounds  I  concur  in  the  opinion  ex- 
pressed by  Lord  Young,  and  have  only  to  add 
that  I  also  ooncnr  in  bis  views  upon  the  cases 
referred  to  in  the  Lord  Ordinary's  note,  and  in 
the  opinion  that  the  pursuers  have  no  case  here 
either  at  common  law  or  npon  the  Act  of  1621. 

The  Oonrt  recalled  the  interlocutor  and  assoil- 
zied the  defender. 

Counsel  for  the  Pursuer— Sol. -Gen.  Darling 
A.  8.  D.  Thomson.  Agent— W.  Elliot  Arm- 
strong, 8.8.0. 

Counsel  for  the  Defender— D.-P.  Mackintosh 
— ^Baxter.     Agent— P.  J.  Martin,  W.8. 


T«n>.  zxTi. 


Friday,  June  4. 


FIBST     DIVISION, 

[Lord  Fraser,  Ordinary. 
HASTIE  V.  THE  FOREIGN  MISSION  COM- 
MITTEE  OF    THE    CHURCH    OF   SCOTLAND. 

Churehr—Foreign  Mistion  —  Power  of  JUiuion 
Commute  to  IHsmisi  MUtionary — Induction 
b}/  Pretbj/iery—iivLuua  publicum. 

H  was  appointed  by  the  Foreign  Mission 
Committee  of  the  Church  of  Scotland  to  be 
Principal  of  that  Church's  Institution  at 
Oalcntta,  which  was  supported  by  volun- 
tary subscriptions.  At  the  request  of  the 
committee  he  was  ordained  to  the  office  of 
the  ministry  by  the  Presbytery  of  Edinburgh, 
bnt  the  minute  of  the  Presbytery  which 
recorded  the  fact  of  the  ordination  bore 
further  that  he  was  "inducted  to  the  office 
of  Principal  of  the  General  Assembly's  Insti- 
tution at  Calcutta. "  H  performed  the  duties 
of  his  office  for  several  years  till  he  was  sum- 
marily recalled  by  the  Foreign  Mission  Com- 
mittee. 

In  an  action  by  H  against  the  Foreign 
Mission  Committee  the  pursuer  sought  to 
have  it  declared  that  in  virtue  of  his  induc- 
tion by  the  Presbytery  he  became  entitled  to 
the  sajary  attached  thereto  till  he  demitted 
the  office,  or  was  legally  removed  therefrom 
in  accordance  with  the  laws  of  the  Church  of 
Scotland,  and  that  he  had  been  wrongfully 
removed  therefrom ;  and  to  have  the  defenders 
ordained  to    pay  the   salary  to  him,   and 
also    to    pay   him    a    sum     as    damagCF, 
The  Court  atsoilzied  the  defenders  from  the 
conclusions  of  the  action,  in  respect  that  (1) 
it  was  established  on  the  evidence  that  the 
appointment  had  been  made  subject  to  cer- 
tain regulations,  under  which  the  defenders 
had  power  to  recal  the  appointment  of  the 
pursuer  at  any  time ;  (2)  that  in  its  nature 
the  office  was  not  such  that  a  life  appoint- 
ment was  necessarily  implied  ;  and  (3)  that 
the  induction  by  the  Presbytery  had  no  such 
effect  as  to  alter  the  terms  of  his  appoint- 
ment and  make  it  one  for  Ufe. 
In  the  year  1878  William  Hastie,  Bachelor  of 
Divinity,  was  appointed  by  the  Foreign  Mission 
Committee  of  the  Church  of    Scotland  to  be 
Principal  of  the  Institution  of  that  Church  at 
Calcutta,  an  institution  supported  by  voluntary 
contributions.     Towards   the  close  of   that  yenr 
he  entered  on  the  duties  of  his  office,  which  he 
continued  to  discharge  till  December  16,  1883, 
when  he  was  recalled  by  the  committee  without 
notice,  but  receiving  from  the  committee  six 
months'  salary  in  lieu  thereof. 

This  was  an  action  by  Mr  Hastie  against  the 
Rev.  John  M'Murtrie,  convener,  and  John  Thom- 
son Maolagan,  secretary  of  the  Foreign  Mission 
Committee  of  the  Church  of  Scotland,  who  by 
agreement  between  the  parties  were  taken  as 
representing  the  committee  and  its  whole  indi- 
vidual members.  The  pursuer  sought  to  have  it 
found  and  declared — "  (First)  that  upon  the  16th 
day  of  October  1878  the  pursuer  was  by  the  Pres- 
bytery of  Edinburgh  ordained  and  set  apart  to 
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the  office  of  the  holy  ministry  in  the  Church  of 
Scotland,  and  indnoted  to  the  office  of  PriDcipal 
of  the  General  Assembly's  Institntion  at  Oalcntta, 
to  which  office  he  had  been  nominated  and  elected 
by  the  said  Mission  Oommittee,  by  which  ordi- 
nation and  induction  he  became  entitled  to  the 
emoluments,  salary,  and  whole  profits  attached 
to  the  said  office  so  long  as  he  continued  to  hold 
the  same,  and  should  not  demit  the  said  office 
or  be  legally  removed  therefrom  according  to  the 
laws  and  constitution  of  the  said  Oharch  of 
Scotland ;  and  (second)  that  immediately  there- 
after the  pnrsner  went  to  Calcutta  and  entered 
upon  the  discharge  of  the  duties  attaching  to  the 
said  office  of  Principal  of  the  General  Assembly's 
Institntion  there,  and  continued  in  the  discharge 
of  said  duties  until  the  15th  day  of  December  1888, 
when  he  was  wrongfully,  illegally,  unwarrantably, 
and  maliciously  extradedand  removed  from  the  said 
office,  and  prevented  from  discharging  the  duties 
thereof  by  the  defenders  the  Foreign  Mission  Com- 
mittee aforesaid,  or  by  representatives  thereof  for 
whom  the  said  defenders  are  responsible,  and 
that  since  the  15th  Jane  1884  he  has  been  wrong- 
fully and  illegally  deprived  of  the  emoluments, 
salary,  and  whole  profits  attached  to  bis  said 
office  in  violation  of  the  rights  conferred  npon 
him  by  his  ordination  and  induction  thereto  as 
aforesaid  under  the  laws  and  constitution  of  the 
said  Chnrch  of  Scotland."  Decree  being  pro- 
nounced in  terms  of  the  two  foregoing  conclu- 
sions, the  pursuer  songht  to  have  the  defenders 
decerned  .and  ordained  to  make  payment  to  the 
pnrsuer  of  the  snm  of  £2700  sterling,  being  the 
arrears  of  the  emoluments,  salary,  and  profits  of 
said  office  from  the  date  of  the  last  payment 
made  to  the  pursuer  down  to  the  31st  day  of 
December  1887,  with  the  interest  thereon  at  the 
rate  of  five  per  cent,  from  the  said  last-men- 
tioned date  until  payment ;  (fourth)  to  pay  to  the 
porsner  in  equal  amounts  npon  the  last  current 
day  of  January  1888,  and  on  the  last  current  day 
of  eaeh  month  following  thereafter,  the  sum  of 
£55  sterling,  being  the  amount  of  the  emoluments, 
salary,  and  profits  of  the  said  office  of  Principal 
of  the  General  Assembly's  Institntion  at  Oaloutta, 
in  all  time  coming  during  the  pursuer's  lifetime, 
or  until  he  demits  the  said  office,  or  is  lawfully 
removed  therefrom  according  to  the  laws  and 
oonstitntion  of  the  said  Church  of  Scotland ;  and 
(fifth)  in  any  view,  to  make  payment  to  the  pur- 
suer of  the  sum  of  £7500  sterling  as  damages. 

The  pursuer,  inter  alia,  averred — "He  accepted 
the  nomination  on  the  condition  that  he  should 
not  be  bound  by  the  special  mles  applied  by  the 
committee  to  their  other  miEsionaries.  On  the 
motion  and  request  of  the  Foreign  Mission  Oom- 
mittee the  pursuer  was  taken  on  trials,  and  was 
ordained  and  set  apart  and  inducted  as  above  set 
forth.  In  virtue  of  his  ordination  and  induction 
by  the  Presbytery  of  Edinburgh  he  became  eub- 
jeot  to  its  jurisdiction,  and  has  remained  ever 
since  without  interruption  subject  to  its  juris- 
diction as  a  court  of  the  Church  of  Scotland. 
His  induction  to  the  office  of  Principal  of  the 
General  Assembly's  Institution  in  Oalcutta  con- 
ferred upon  him  a  vested  right  to  the  office,  and 
to  the  emoluments,  salary,  and  profits  attached 
thereto,  so  long  as  he  eon  tinned  to  hold  the  same, 
and  should  not  have  damitted  it,  or  been  legally  re- 
moved therefrom  according  to  the  laws  and  oonsti- 
tntion of  the  said  Ohnroh  of  Scotland. , .  .  The  con- 


ditions npon  which  the  pnrsner  held  his  rights  m 
the  ordained  and  induatod  Principal  of  the  Gene- 
ral Assembly's  Institntion  at  Ctdcntta  were  ex- 
ceptional and  special  as  regarded  his  relation  to 
the  Foreign  Mission  Committee.  He  was  not  an 
applicant  for  the  office,  and  only  agreed  to 
accept  the  call  of  the  committee  on  the  ground 
of  the  special  arrangements  made  for  his  ex- 
emption from  the  special  rules  of  the  committee, 
and  for  his  holding  his  office  under  the  same 
securities  as  apply  to  other  ordained  and  inducted 
ministers  of  the  Ohnrcb. " 

The  defenders  in  answer  averred—"  The  pur- 
suer accepted  office  on  condition,  inter  alia,  that  he 
might  be  dismissed  on  six  months'  notice  and 
being  paid  bis  passage  to  this  country,  and  the 
Foreign  Mission  Committee  had  no  power  to  make 
or  sanction  an  appointment  on  a  different  tenure." 

The  pursuer  pleaded — "(1)  The  pursuer  having 
been  elected  to  the  said  office  by  the  said  Foreign 
Mission  Committee,  and  having  been  ordained  and 
indnoted  thereto  in  due  and  competent  form 
according  to  the  laws  and  constitution  of  the 
Church  of  Scotland,  is  entitled  to  declarator  in 
terms  of  the  conclusions  of  the  summons.  (2)  In 
respect  of  said  election  and  of  the  pursuer's 
ordination  and  induction  as  aforesaid,  he  is  en- 
titled to  the  salary  and  whole  profits  and  emoln- 
ments  of  said  office,  and  to  declarator  of  bis  right 
thereto.  (3)  The  pnrsner  neither  having  demitled 
the  said  office,  nor  been  legally  removed  there- 
from, is  entitled  to  the  saUry  and  emoluments 
thereof  from-  the  date  of  his  wrongous  extmsion 
therefrom,  as  conclnded  for.  (4)  In  any  event, 
the  pursuer,  having  been  wrongfully  and  illegally 
removed  from  the  said  office  without  notice  ot 
any  just  or  sufficient  cause,  is  entitled  to  damages 
with  expenses  as  concluded  for." 

The  defenders  pleaded,  inter  alia — "(1)  The 
action  is  incompetent.  The  Foreign  Mission 
Committee  is  a  mere  committee  of  the  General 
Assembly.  (2)  All  parties  not  called.  (3)  The 
pursuer's  statements  are  irrelevant.  (4)  The 
pursuer's  whole  material  averments  being  nn- 
fonnded  in  fact,  the  defenders  should  be  as- 
soilzied." 

On  80th  May  the  Lord  Ordinary  (Fbassb) 
repelled  the  first,  second,  and  third  pleas 
for  the  defenders,  allowed  to  both  parties  a  proof 
of  their  averments,  and  to  the  pursuer  a  conjunct 
probation. 

Against  this  interloentor  the  defender*  re- 
claimed, but  at  the  hearing  in  the  Inner  House 
counsel  for  the  parties  consented  to  the  proof 
allowed  by  the  Lord  Ordinary's  interloeotot 
of  80th  May,  reclaimed  against,  being  lesttieCed 
to  a  proof  of  the  terms  and  conditions  of  the 
pursuer  and  respondent's  appointment  to  the 
Prinoipalship  of  the  General  Assembly's  Institu- 
tion at  Calcutta,  and  the  tenure  of  said  appoint- 
ment, and  craved  the  Court  to  affirm  the  said 
interlocutor  so  far  as  it  repelled  the  first  and 
second  pleas,  and  remit  the  cause  to  the  Lord 
Ordinary  to  proceed,  reserving  to  the  parties 
their  whole  pleas,  so  far  as  not  disposed  of  by 
this  interlocutor,  and  a  joint  minute  to  that 
effect  was  lodged. 

The  result  of  the  proof  which  waa  led  before 
the  Lord  Ordinary  on  the  17th  of  July  1888  was 
to  the  following  effect— Karly  in  the  spring  of 
1878  Dr  Herdman,  the  then  convener  of  the 
Foreign  Mission  Committee,  opened  n^otiatioiia 
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on  behalf  of  the  committee  with  the  pnnner  as 
to  whether  be  wonld  aooept  the  office  of  Princi- 
pal of  the  Institntion  at  Oalcntta.  Certain  com- 
mnnioations  passed  on  the  subject  of  the  salary 
to  be  paid  to  the  pursuer  if  he  were  appointed, 
and  as  the  minute  of  the  committee,  of  date  16th 
April  1878,  bore  that  "  it  was  unanimously  agreed 
to  offer  Mr  Hastie  the  appointment  on  the  uburI 
salary  and  allowance,  with  an  additional  special 
allowance  of  £100  per  annum  ;  also  to  make  him 
an  allowance  until  his  departure  for  India  at  the 
rate  of  £100  per  annum." 

It  appeared  that  both  parties  had  had  in  view 
in  their  negotiations  certain  regulations  with 
regard  to  the  employment  of  missionaries  which 
had  been  in  existence  since  January  1877,  and 
which  were  entitled  "Begulations  of  the  Foreign 
Mission  Committee  of  the  Church  of  Scotland  in 
reference  to  the  employment  of  European  Mis- 
sionaries in  India,  as  from  1st  January  1877." 
These  regulations  dealt  with  (1)  ordained  mis- 
sionaries, and  (2)  European  missionary  teachers. 
Under  the  head  of  "  ordained  missionaries"  the 
first  five  regulations  were  as  follows: — ^^ Period 
and  TervM  of  Engagement.  — 1.  Twenty-fire  years 
shall  be  taken  as  the  full  period  of  a  missionary's 
service,  at  the  expiry  of  which  time  bis  engage- 
ment ends  without  notice  on  either  side.  All 
further  engagements  shall  be  matter  of  special 
arrangement  between  the  committee  and  the 
missionary.  2.  A  missionary  may  resign  at  any 
time  by  giving  six  months'  notice;  but  if  he 
resign  within  the  first  five  years  he  shall,  if 
called  upon,  refund  the  outfit  and  passage  money 
paid  on  his  account,  and  shall  not  be  entitled  to 
s  passage  home.  Notice  of  resignation  by  a 
missionary  shall  count  from  the  date  of  his 
letter  addressed  to  the  Home  Committee.  8. 
The  committee  may  dispense  with  the  services 
of  a  missionary  at  any  time  by  giving  six  months' 
notice,  and  paying  his  passage  if  he  wishes  to 
retnrn  to  this  country  at  the  close  of  that  period. 
4.  In  case  of  immorality  or  other  gross  misde- 
meanour, the  committee  shall  have  power  of 
summary  dismissal.  The  eommittee  shall  be 
sole  judges  of  the  merits  of  any  case  coming 
under  this  and  the  preceding  rule,  and  their 
decision  shall  be  final.  5.  Tbe  committee  reserve 
the  right  of  determining  the  place  at  which,  and 
the  work  in  which,  a  missionary  is  to  be  em- 
ployed." 

It  was  not  dear  at  what  particular  period  of 
the  negotiations  the  pursuer  was  put  in  posses- 
sion of  a  copy  of  these  regulations,  but  he  him- 
self stated  in  his  evidence  that  he  had  a  printed 
copy  of  them  "about  the  time  that  this  call  was 
received  by  me,  and  when  I  was  just  considering 
the  matter  of  accepting  it,  and  before  accepting 
it.  My  impression  is  that  it  was  after  I  received 
the  letter  from  Dr  Herdman  saying  that  they 
had  agreed  to  eall  me.  It  was  then  I  gave 
serious  consideration  to  these  rules  at  anyrate." 

On  the  8th  of  May,  as  the  minute  of  the 
committee  of  that  date  bore,  the  pursuer  was 
introduced  by  the  convener,  and  expressed  his 
willingness  to  accept  the  appointment  of  Princi- 
pal of  the  Institution  at  Calcutta,  on  the  terms 
minuted  at  last  meeting. 

The  pursuer  deponed  as  to  the  proceedings  at 
this  meeting  of  the  16th  of  April  in  support  of 
his  averment  that  he  had  been  exempted  from 
the  special  rules  of  theoommittee — ' '  It  was  a  large 


meeting.  I  was  introduced  by  Dr  Herdman,  He 
turned  to  me  and  made  a  short  address,  in  which 
he  said  that  he  hoped  I  was  now  prepared  to  ac- 
cept of  this  offer — I  think  he  said  'call,'  but  ho 
certainly  said  '  offer  '—and  hoped  that  I  saw  my 
way  to  undertake  the  duties  of  the  office,  with 
some  other  general  expressions  of  that  kind. 
Then  I  made  a  short  statement  in  reply.  I  be- 
gan by  saying  that  they  knew  that  I  had  not  been 
an  applicant  for  this  office;  that  I  had  done 
nothing  to  bring  before  them  any  qualification 
which  I  might  be  supposed  to  have  for  the  duties 
of  the  office  ;  that  their  call  had  weighed  with 
xae  very  greatly,  and  that  I  had  resolved  now  to 
accept  it,  but  only  on  four  conditions,  which  I 
distinctly  stated.  The  first  was  that  I  would  not 
be  bound  by  the  special  rules  applicable  to  the 
appointment  of  other  missionaries.  The  second 
was  that  I  should  only  be  appointed  Principal  of 
the  Institution  and  not  also  Superintendent  of 
the  Mission,  as  I  had  studied  the  duties  involved 
in  the  former  office,  but  did  not  quite  understand 
what  responsibilities  were  attached  to  the  latter. 
The  office  of  Superintendent  of  the  Mission  in- 
volves evangelistic  work  entirely  outside  the 
Institution.  The  Institution  is  a  teaching  estab- 
lishment. The  third  condition  was  that  I  should 
not  be  bound  by  any  particular  period  of  service. 
The  fourth  was  that  I  should  be  allowed  to  go 
away  quietly,  without  any  public  demonstration 
being  made  about  my  appointment.  By  going 
away  I  meant  going  away  from  this  country.  I 
stated  these  conditions  articulately,  just  as  I  am 
putting  them  now.  I  did  make  further  remarks 
of  a  more  general  character.  Dr  Herdman  was 
in  the  chair  at  the  time.  He  demurred  to  one  of 
the  conditions.  He  said — '  It  is  advisable  that 
Mr  Hastie  should  be  the  head  of  our  mission; 
should  be  Superintendent  of  our  Mission  as  well.' 
That  was  all  he  said.  I  don't  think  I  replied  any- 
thing to  that.  I  acquiesced,  I  did  not  press  my 
objection  ...  I  had  with  me  for  reference  a 
jotting  of  these  four  conditions  that  I  made,  but 
I  oannot  say  that  I  held  it  in  my  hand.  I  have 
not  got  it  just  now,  as  all  my  books  and  papers 
have  gone  smash  in  consequence  of  tbis  business. 
I  don't  know  whether  that  jotting  exists  or  not. 
I  searched  for  it  previously  to  this. " 

The  members  of  the  Foreign  Mission  Com- 
mittee who  were  present  at  the  meeting  of  the 
8th  of  May  gave  evidence  to  the  effect  that  no 
proposal  was  made  by  the  pursuer  to  alter  the 
tenure  of  his  appointment,  or  to  limit  the  power 
of  recal  by  the  Foreign  Mission  Committee,  and 
that  if  such  a  proposal  had  been  made  it  would 
certainly  have  been  rejected  as  one  which  they 
had  not  power  to  consider. 

On  16th  July  the  pursuer  was  formally  ap- 
pointed, the  minute  of  that  date  being  in 
these  terms: — "The  committee  resumed  con- 
sideration of  the  case  of  the  Bev.  William 
Hastie,  B.D.,  and  being  satisfied  of  the  ability, 
Boholaiship,  and  piety  of  Mr  Hastie,  .  ,  .  do 
hereby  appoint  him  to  be  one  of  their  mission- 
aries to  India,  and  to  be  Principal  of  their  In- 
stitution at  Calcutta,  on  the  terms,  and  under  tbe 
conditions  already  agreed  to.  Tbe  secretary  was 
instructed  to  forward  extract  of  this  minute  to 
the  Bev.  the  Presbytery  of  Edinburgh,  with  the 
request  that  they  would  be  pleased  to  take  Mr 
Hastie  on  trials  for  ordination  to  the  oEBce  of  the 
ministry.    The  committee  would  suggest  that  if 
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agreeable  to  the  Presbytery  the  ordination  should 
t^e  plaoe  within  the  first  fortnight  of  October." 
An  extract  of  this  miante  was  forwarded  to  the 
Presbytery  of  Edinbnrgh,  who  took  the  pursuer 
on  trials  accordingly. 

On  the  16th  of  October  the  ordination 
took  place,  the  minute  of  Presbytery  bear- 
ing that  Mr  Hastie  was,  by  solemn  prayer 
and  imposition  of  the  hands  of  the  Pres- 
bytery, set  apart  to  the  office  of  the  holy  ministry, 
and  inducted  to  the  office  of  Principal  of  the 
Oeneral  Assembly's  Institution  in  Calcutta. 

Shortly  thereafter  the  pursuer  proceeded  to  Oal- 
outta  and  entered  on  the  duties  of  his  office, 
which  he  continued  to  perform  till  15th  Decem- 
ber 1888,  when  his  appointment  was  recalled, 
the  committee  allowed  him  six  months'  salary  in 
lieu  of  notice. 

The  Lord  Ordinary  (Fbases)  after  the  proof  on 
20th  July  1888,  assoilzied  the  defenders,  and 
found  neither  party  entitled  to  expenses. 

"  Opinion.— 1  regret  that  there  ever  should 
haTe  been  any  cause  for  this  litigation.  The 
pursuer  of  this  action  is,  according  to  the  evi- 
dence of  all  the  gentlemen  called  as  witnesses  for 
the  defence,  a  man  of  mnch  learning  and  Taried 
gifts.  If  he  had  been  a  priest  of  another  com- 
munion tban  the  Church  of  Scotland,  or  of  any 
other  Presbyterian  Church,  these  gifts  would 
have  been  utilised  in  a  different  sphere,  if  they 
bad  proTed  nnsuooessful,  from  that  where  he 
was  first  planted.  But  the  utilisation  of  talent 
in  this  way  is  not  a  characteristic  of  onr  Pres- 
byterian governing  bodies.  When  a  collision 
oomes  between  them  and  a  minister,  the  course 
adopted  is  to  oat  him  off,  without  reference  to 
his  powers  of  usefulness  in  some  other  depart- 
ment of  the  Church's  labour.  The  pursuer  did 
not  seek  the  place  of  Principal  of  the  Calcutta 
College.  He  was  besought  by  the  Foreign  Mis- 
sion Committee  to  take  it,  and  bribed  to  do  so  by 
an  increased  salary  beyond  that  had  by  other 
missionaries  and  his  predecessors  in  the  Cal- 
cutta College.  One  cannot  but  sympathise  with 
a  man  so  inveigled  away  from  the  fair  prospects 
he  had  of  .advancement  in  his  own  country  when 
we  find  him  roughly  turned  adrift  on  the  first 
collision  i^ith  the  Mission  Committee. 

"  However,  I  am  not  oalled  upon  to  express 
further  any  opinion  upon  this  aspect  of  the  oase. 
My  duty  here  is  simply  to  decide  in  a  civil  action 
as  to  whether  the  pursuer  has  proved  his  oase. 
The  action  is  for  damages  for  breach  of  contract, 
and  nothing  else.  The  defence  in  limine  is  that 
.  there  was  no  breach  of  contrast,  in  respect  that 
what  the  defenders  did  they  were  entitled  to  do, 
according  to  the  very  terms  of  the  contract. 
They  dismissed,  or  rather,  to  use  more  appro- 
priate language,  they  recalled  their  appointment 
of  the  pursuer  as  Principal  of  their  Institution  at 
Calcutta,  and  Superintendent  of  their  Mission 
there,  holding  that  according  to  the  terms  of  the 
contract  they  could  do  so  upon  giving  him  six 
months'  notice.  They  did  not  give  him  six 
months'  notice,  but  in  lieu  thereof  they  gave  him 
six  months' salary.  The  rule  upon  which  they 
found  is  in  the  following  terms :— 'The  commit- 
tee may  dispense  with  the  services  of  a  mission- 
ary at  any  time  by  giving  six  months'  notice,  and 
paying  his  passage  if  he  wishes  to  return  to  this 
country  at  the  close  of  that  period. 

' '  Now,  the  question  is  whether  such  was  the  oon- 


tiact,  and  I  am  of  opinion  that  the  oontraot  was 
as  stated  by  the  defenders.  The  pursuer  has  not 
proved  to  my  satisfaction  any  special  agreement 
with  him,  to  the  effect  that  he  should  be  ex- 
empted from  the  rules  and  regulations  applicable 
to  other  missionaries,  and  that  his  appointment 
waa  one  «d  vitam  aul  oulpam.  It  wonld  be 
rather  a  hazardous  and  extraordinary  contract  to 
outer  into  on  the  part  of  the  Foreign  Mission 
Committee  to  appoint  any  missionary  ad  vitam 
aut  eulpam. .  The  labours  of  a  missionnry  are  in 
a  foreign  land,  and  under  a  climate  somewhat 
obnoxious  to  Europeans,  and  no  Foreign  Mission 
Committee  would  in  tbese  circumstances  be 
justified  in  entering  into  a  life  engagement 
with  any  missionary.  Exceptions  were  made 
in  two  points  with  regard  to  the  pursuer 
on  account  of  his  energy  and  his  abilities.  He 
received  £100  a-year  more  than  other  mission- 
aries did,  and  when  the  physician  declined  to 
certify  him  as  a  good  life,  he  was  exempted  from 
the  obligation  to  insure  his  life  for  £500,  which 
is  required  by  the  rules.  But  there  were  no 
further  exceptions  made  in  the  pursuer's  favour 
from  the  rules  binding  upon  all  missionaries. 
He  himself  admits  that  he  had  read  these  rules 
before  his  appointment,  and  it  would  have  been 
very  odd  if  he  had  not.  A  man  of  the  pursuer's 
acuteness  was  not  the  person  to  enter  into  the 
service  of  the  defenders  without  knowing  exactly 
what  were  the  conditions  under  which  he  was 
to  work.  The  minute  of  19th  November  1878, 
which  sets  forth  that  he  had  received  a  copy  of 
the  rules  and  regulations,  and  waa  satisfied 
therewith,  truly  sets  forth  what  took  place  at  that 
meeting.  The  result  is  that  the  defenders  mist 
be  assoilzied  from  this  action.  It  is  tnie  that 
before  dispensing  with  the  pursuer's  services  the 
defenders  did  not  give  him  six  months'  notice 
as  required  by  the  rules,  but  turned  him  out  of 
the  Institution  at  Calcutta  without  any  notice  at 
all.  A  more  gentle,  and  a  more  considerate 
mode  of  treatment  of  the  man  whom  they  bad 
invited  to  go  to  India  might  have  been  expected 
from  persons  in  the  position  of  members  of  the 
Committee  of  the  Foreign  Missions  of  the  Church 
of  Scotland.  If  the  connection  was  to  be  broken, 
it  might  have  been  done  in  such  a  way  as  not 
unnecessarily  to  hurt  the  feelings  of  the  servant 
who  was  to  be  dispensed  with.  But  this  is  a 
matter  also  for  which  the  law  provides  no 
redress.  When  a  servant  is  entitled  to  notice 
before  dismissal,  the  obligation  is  complied  with 
if  the  wages  during  the  period  of  notice  are 
paid ;  and  there  is  much  to  recommend  this  rule, 
for  it  frequently  would  be  impossible  to  oany  on 
the  work  when  the  servant  appointed  to  discharge 
it  is  under  notice  to  quit.  The  defenders  have 
paid  the  salary  for  six  months  to  the  pursuer,  and 
his  passage  money  home  from  India,  and  having 
done  that  they  have  fulfilled  their  legal  obligation. 
"  With  reference  to  expenses,  I  am  of  opinion 
that  these  should  be  found  due  to  neither  partv. 
The  defenders  set  up  a  number  of  untenable 
prelimioary  pleas,  and  my  judgment  repelling 
these  was  carried  to  the  Inner  House,  whose 
judgment  also  was  adverse  to  the  defenden. 
The  pursuer  has  no  doubt  lost  his  case  upon 
the  proof,  but  he  was  successful  on  the  prelimin- 
ary pleas.  Upon  the  whole  matter,  the  juatios 
of  the  case  will  be  attained  by  finding  neither 
party  entitled  to  expenses." 
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The  pursuer  reolaimed,  and  argued — The  con- 
tract between  the  pursuer  and  defenders  was  not 
an  ordinary  contract  of  serTioe.  The  pursuer 
was  ordained  and  inducted  to  his  office  by  the 
Presbytery  of  Edinburgh.  The  effect  of  that 
induction  was  that  he  held  an  ad  vitam  out 
eaVpam  appointment,  just  as  a  parish  minister  in 
this  country,  subject  only  to  the  law  of  the 
Presbytery.  Accordingly  he  oould  only  be  dis- 
missed by  the  Presbytery  in  accordance  with  that 
law.  K  temporary  induction  was  a  thing  entirely 
nnknown.  The  defenders  had  therefore  no  such 
right  of  dismissal  as  they  claimed  and  had  exer- 
cised—Act of  1592,  cap.  117  ;  Act  of  1690,  cap. 
5  •  6  and  7  Vict.  cap.  61 ;  37  and  38  Vict.  cap. 
82,  sec.  3.  The  office  held  by  the  pursuer  was 
by' its  nature  one  which  implied  an  appointment 
for  life— X>a/  ▼.  Grant,  February  20.  1799,  M. 
9576.  Further,  the  evidence  showed  that  'pur- 
suer at  the  meeting  on  the  8th  of  May  had  speci- 
ally stipulated  for  exemption  from  the  special 
rules  of  the  committee  to  which  other  mission- 
aries were  subject. 

The  defenders  argued — The  evidence  estab- 
lished that  the  pursuer  was  employed  as  a 
missionary  by  the  Foreign  Mission  Committee. 
He  was  in  contract  with  them,  and  held  his  office 
under  the  regulations  of  the  Foreign  Mission 
Uomniittee.  The  pursuer  had  not  proved  bis 
averment  that  he  had  stipulated  for  exemption 
from  the  special  rules  of  the  committee.  The 
pursuer's  argument,  based  on  the  effect  of  ordina- 
tion and  induction,  was  ill-founded.  He  con- 
fused the  spiritual  and  material  effects  of  ordina- 
tion. Ordination  had  no  effect  as  to  the  emolu- 
ments of  a  parish  minister.  These  depended 
upon  his  election,  which,  if  valid,  induction 
necessarily  foUowed.  The  argument  involved 
that  the  Presbytery,  being  requested  to  ordain  the 
pursuer  by  the  Foreign  Mission  Committee,  could 
thereby  innovate  entirely  upon  the  contract  be- 
tween him  and  that  committee,  and  create  a  new 
relation  between  them,  altered  in  its  most  essential 
particulars.  Further,  this  was  not  o  case  in  which 
an  appointment,  not  bearing  to  be  ad  vitam  aut 
eut/pam,  would  be  assumed  to  be  of  that  obarao- 
ter.  There  was  no  permanent  fund  dedicated 
to  the  Calcutta  Institution,  nor  was  it  a  consti- 
tuted college.  The  whole  missionary  scheme, 
depended  on  voluntary  subscriptions,  and  the 
grant  which "  was  received  from  the  Indian 
Government  went  into  the  common  fund  of  the 
school— JIfite/KK  V.  Elgin  School  Board,  June  15, 
1883  10  B.  982 ;  Oibion,  v.  Directort  of  Tain 
Academy,  December  22,  1837,  16  S.  801,  and  1 
Bob.  App.  10;  Bell  v.  llylne,  June  15,  1838, 
16  8.  1136,  and  2  Bob.  App.  286 ;  Adam  v. 
Directort  of  Jnverneu  Academy,  July  7,  1815, 
14  S.  714,  footnote. 

The  pursuer  at  the  dose  of  the  argument 
craved  leave  to  amend  his  record  in  order  to 
have  his  claim  against  the  defenders  for  slander 
dealt  with  in  this  action,  and  he  tendered  the 
following  minute  of  amendment — "The  pursuer 
respectfully  craves  leave  to  amend  the  record  in 
this  action  so  that  his  fourth  plea-in-law  may 
read  as  follows—*.  In  any  event,  the  pursuer 
having  been  wrongfully  and  illegally  removed 
from  the  said  office  by  the  defenders,  and  the 
defenders  having  libelled  and  slandered  the  pur- 
suer to  his  loss,  injury,  and  damage,  and  the 


sum  sued  for  being  only  reasonable  reparation 
in  the  premises,  decree  should  be  granted  there- 
for in  terms  of  the  conclusions  of  the  sum- 
mons." 
At  advising — 

liOBD  Fbesidjent — This  is  an  action  for  breach 
of  contract.  The  defenders  are  the  Foreign  Mis- 
sions Committee  of  the  Church  of  Scotland,  who 
are  appointed  annually  by  the  General  Assembly 
to  administer  the  Scheme  of  the  Church  for 
sending  missionaries  to  foreign  countries,  and 
more  particularly  to  India. 

The  maintenance  of  this  Scheme  depends  en- 
tirely on  voluntary  contributions,  the  only  ac- 
cumulated capital  possessed  and  administered 
by  the  Committee  consisting  of  savings  of  such 
voluntary  contributions.  There  is  nothing  in 
the  way  of  permanent  endowment  belonging  to 
the  Scheme,  or  attached  to  any  office  or  appoint- 
ment under  the  Committee. 

The  pursuer  was  appointed  in  1876  by  the 
defenders,  in  terms  of  a  minute  to  be  more 
particularly  noticed  hereafter,  "to  be  one  of 
their  missionaries  to  India,  and  to  be  Principal 
of  their  Institution  at  Calcutta."  On  the  6th  of 
November  1883  the  defenders  recalled  the  pur- 
suer's appointment,  giving  him  a  half-year's  salary 
from  the  date  of  his  receiving  notice  of  his  recal, 
which  was  afterwards  confirmed  by  the  General 
Assembly.  This  recal  constitutes  the  breach  of 
contract  of  which  the  pursuer  complains  in  the 
present  action. 

The  contract  is  a  parole  agreement.  There  is 
no  document  signed  by  the  parties  embodying 
the  terms  and  conditions  of  the  contract.  There 
is  no  interchange  of  missives  sufficient  of  them- 
selves to  constitute  a  contract.  There  are  certain 
minutes  of  meetings  of  the  defenders;  but  these 
so  far  from  constituting  a  contract  are  not  even 
admissible  iu  evidence  in  such  a  question,  until 
it  is  established  either  by  evidence  or  admission 
that  they  accurately  represent  the  ret  gettm  of 
the  meetings  of  which  they  bear  to  be  the 
minutes. 

The  pursuer  avers  that  "  the  conditions  upon 
which  the  pursuer  held  his  rights  as  the  ordained 
and  inducted  Principal  of  the  General  Assembly's 
Institution  at  Calcutta,  were  exceptional  and 
special  as  regarded  his  relation  to  the  Foreign 
Mission  Committee.  He  was  not  an  applicant 
for  the  office,  and  only  agreed  to  accept  Uie  call 
of  the  committee  on  the  ground  of  the  special 
arrangements  made  for  his  exempttou  from  the 
speciid  rules  of  the  committee,  and  for  his  hold- 
ing his  office  under  the  same  securities  as  apply 
to  other  ordained  and  inducted  ministers  of  the 
Church." 

The  defenders,  on  the  other  hand,  aver  that 
"  the  pursuer  accepted  office  on  the  condition, 
itUer  alia,  that  he  might  be  dismissed  on  six 
months'  notice,  and  being  paid  his  passage  to 
this  country,  and  the  Foreign  Missions  Com- 
mittee had  no  power  to  make  or  sanction  an 
appointment  on  a  different  tenure."  This  aver- 
ment is  denied  by  the  pursuer. 

In  this  state  of  the  record  it  was  apparent  that 
the  whole  dispute  between  the  parties  depended 
on  the  terms  of  their  parole  agreement.  If  the 
pursuer  was  appointed  ad  vitam  avt  culpam,  his 
recal  in  November  1883  was  unauthorised  and 
constituted  a  breach  of  contract.     On  the  other 
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hand,  if  he  wag  appointed  on  the  condition  that 
he  might  be  recalled  by  the  defenders  at  any  time 
on  six  months'  notioe,  the  reoal  in  Xovember 
1883  was  within  the  powenLof  the  defenders,  and 
there  is  no  breach  of  contract.  The  parties 
therefore  most  properly  and  reasonably  agreed 
by  joint  minnte  that  the  proof  shonld  be  "re- 
stricted to  a  proof  of  the  terms  and  conditions  of 
the  pursuer's  appointment  to  the  Frincipalship 
of  the  General  Assembly's  Institution  at  Calcutta, 
and  the  tenure  of  said  appointment."  Upon  this 
arrangement  evidence  was  led  by  both  parties, 
and  upon  the  conolnded  proof  the  Lord  Ordinary 
pronounced  judgment  in  favour  of  the  defen- 
ders. 

The  pursner  contends  that  he  was  indncted 
into  an  office,  the  -natural  tenure  of  which  is 
ai  <Mam  aut  eulpam  (independently  of  the 
appointment  of  the  defenders),  by  virtue  of  an 
act  of  ordination  and  induction  by  the  Presbytery 
of  Edinburgh.  This  argument  I  shall  examine 
by-and-bye;  but  in  the  meantime,  dealing  with 
the  agreement  of  parties  as  being  truly  a  contract 
of  employment,  I  have  very  little  difficulty  as  to 
the  import  and  result  of  the  evidence.  It  is  not 
seriously  disputed  that  the  minutes  of  the  de- 
fenders as  a  committee  accurately  represent  what 
took  place  (though  perhaps  in  the  pursuer's  view 
not  all  that  took  place)  at  their  meetings.  On 
18th  April  1878,  on  the  report  of  the  convener, 
it  was  unanimously  agreed  "to  offer  William 
Ebstie  the  appointment  on  the  usual  salary  and 
allowances,  with  an  additional  special  allowance 
of  £100  per  annum,  also  to  make  him  an  allow- 
ance till  his  departure  for  India  at  the  rate  of 
£100  per  annum."  The  pursuer  was  not  present 
at  that  meeting,  bat  he  attended  the  next  on  the 
8th  of  May  "and  expressed  his  willingness  to 
accept  the  appointment  of  Principal  of  the 
Institution  at  Calcutta  on  the  terms  minuted  at 
last  meeting." 

Then  follows  on  the  16th  July  a  more  formal 
appointment  in  the  following  terms: — "The 
committee  resumed  consideration  of  the  case  of 
the  Bev.  William  Hastie,  B.D.,  and  being  satis- 
fled  of  the  ability,  scholarship,  and  piety  of  Mr 
Hastie,  ...  do  hereby  appoint  him  to  be  one  of 
their  missionaries  to  India,  and  to  be  Principal 
of  their  Institution  at  Calcutta,  on  the  terms, 
and  under  the  conditions  already  agreed  to. 
The  secretary  was  instructed  to  forward  extract 
of  this  minute  to  the  Bev.  the  Presbytery  of 
Edinburgh,  with  the  request  that  they  would  be 
pleased  to  take  Mr  Hastie  on  trials  for  ordination 
to  the  office  of  the  ministry.  The  committee 
would  suggest  that  if  agreeable  to  the  Presbytery 
the  ordination  should  take  place  within  the  first 
■  fortnight  of  October." 

The  bargain  was  thus  completed  so  far  as 
regards  the  fact  of  appointment  and  the  emolu- 
ments of  the  pursuer.  Bat  it  certainly  would 
have  been  a  very  strange  and  unbusinesslike 
proceeding  if  no  agreement  were  made  as  to 
the  nature  of  the  duties  expected  of  the  person 
thus  appointed,  and  as  to  the  length  of  his 
service  under  the  defenders.  And  accordingly, 
it  now  appears  very  clearly  from  the  evidence 
that  both  parties  had  in  view  certain  regulations 
adopted  by  the  defenders  so  far  back  as  January 
1677  "in  reference  to  the  employment  of 
European  missionaries  in  India."  It  does  not 
very  dearly  appear  at  what  particular  stage  of 


the  negotiations  the  pursner  was  put  in  possession 
of  a  copy  of  these  regulations,  but  he  certainly 
had  a  printed  copy,  as  he  himself  in  his  evidence 
states — "  About  the  time  the  call  was  received  by 
me,  and  when  I  was  just  considering  the  matter 
of  accepting  it,  and  before  accepting  it ;"  and 
from  other  parts  of  his  evidence  it  appears  that 
he  studied  the  regulations  very  carefully  as  a 
matter  vitally  affecting  his  own  position  if  he 
.  should  accept  the  appointment  offered  to  him. 

The  regulations  are  divided  into  two  beads,  the 
first  applying  only  to  "Ordained  Missionaries," 
and  the  second  to  "European  Missionaries." 
Under  the  general  head  of  "Ordained  Hissicm- 
aries"  the  first  sub-division  is  entitled  "Period 
and  terms  of  Engagement,"  consisting  of  five 
articles.  These  five  articles  provide  in  unequi- 
vocal language  that  the  full  period  of  a  mission- 
ary's service  in  any  case  shall  be  twenty-five 
years,  that  a  missionary  may  resign  at  any  time 
by  giving  six  months'  notioe,  that  "  the  committee 
may  dispense  with  the  services  of  a  missionary 
at  any  time  by  giving  six  months'  notioe  and 
paying  his  passage  if  he  wishes  to  return  to  this 
country  at  the  close  of  that  period,"  that  in  oases 
of  immorality  or  gross  misdemeanour  the  com- 
mittee may  dismiss  summarily,  and  that  in  this 
last  case,  as  well  as  in  the  case  of  recalling  on  six 
months'  notioe,  "the  committee  shall  be  the  sole 
judges  of  the  merits  of  any  case,"  "and  their 
decision  shall  be  final."  The  remaining  portions 
of  the  regulations  have  no  material  bearing  on 
the  present  question. 

Obviously,  if  these  regulations  form  part  of  the 
contract  between  the  parties,  they  furnish  a  com- 
plete and  conclusive  defence  to  this  action.  Bat 
the  pursuer  contends  that  he  refused  to  be  bound 
by  these  articles  of  the  regulations,  distinctly 
intimated  his  refusal  to  the  defenders,  and  that 
they  acquiesced  in  this  arrangement.  This  con- 
tention is  to  be  found  not  on  the  record,  but  only 
in  his  evidence  as  a  witness,  and  to  do  full 
justice  to  the  pursuer's  view  of  this  part  of  the 
case  his  evidence  must  be  given  in  his  own 
words.  At  the  meeting  of  the  8th  May,  when 
the  appointment  was  offered  to  him  by  Dr  Herd- 
man,  the  convener  of  the  committee,  the  pursner 
says — "I  made  a  short  statement  in  r«ply.  I 
began  by  saying  that  they  knew  that  I  bad  not 
been  an  applicant  for  this  office  ;  that  I  had  done 
nothing  to  bring  before  them  any  qualification 
which  I  might  be  supposed  to  have  for  the  duties 
of  the  office ;  that  their  call  had  weighed  with 
me  very  greatly,  and  that  I  had  resolved  now  to 
accept  it,  but  only  on  four  conditions,  which  I 
distinctly  stated.  The  first  was  that  I  would  not 
be  bound  by  the  special  rules  applicable  to  the 
appointment  of  other  missionaries.  The  second 
was  that  I  should  only  be  appointed  Principal  of 
the  Institution,  and  not  also  Superintendent  of 
the  Mission,  as  I  had  studied  the  duties  involved 
in  the  former  office,  but  did  not  quite  understand 
what  responsibilities  were  attached  to  the  latter. 
The  office  of  Superintendent  of  the  Mission  in- 
volves evangelistic  work  entirely  outside  the  In- 
stitution. 'The  Institution  is  a  teaching  estab- 
lishment. The  third  condition  was  that  I  should 
not  be  bound  by  any  particular  period  of  service. 
The  fourth  was  that  I  should  be  allowed  to  go 
away  quietly,  without  any  public  demonatratiaB 
being  made  about  my  appointment.  By  going 
away  I  meant  going  away  from  this  country.    I 
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stated  these  conditions  artionlately,  just  as  I  am 
pntting  them  now.  I  did  make  farther  remarks 
of  a  more  general  oharacter.  Dr  Herdman  was 
in  the  chair  at  the  time.  Ha  demurred  to  one  of 
the  conditions.  He  said,  'It  is  advisable  that 
Mr  Hastie  should  be  the  head  of  onr  mission — 
should  be  snperindentent  of  oar  mission  as  welL' 
That  was  all  he  said.  I  don't  think  I  replied 
anything  to  that ;  I  acqniesoed.  I  did  not  press 
my  objection."  Again  he  states — "I  had  with 
me  for  reference  a  jotting  of  these  four  condi- 
tions that  I  made,  but  I  cannot  say  that  I  held  it 
in  my  hand.  I  have  not  gat  it  just  now,  as  all  my 
bootm  and  papers  have  gone  smash  in  conse- 
qaenee  of  this  business.  I  don't  know  whether 
that  jotting  exists  or  not.  I  searohed  for  it  pre- 
viously to  this,  but  not  just  now." 

It  is  lufortunate  that  the  pursuer  did  not  pre- 
serve the  jotting  from  which  he  spoke  on  the  8  th 
of  May;  but  this  is  the  less  to  be  regretted, 
because  if  it  was  not  more  definite  than  the  ac- 
count he  now  gives  of  the  statement  he  made  to 
the  meeting,  it  would  not  much  advance  the 
decision  of  the  question  before  us.  He  says  he 
proposed  four  conditions.  The  first  was  that  be 
was  not  to  be  bound  by  the  special  rules  applic- 
able to  the  appointment  of  other  missionaries. 
Bat  as  these  special  rules  comprehend  the  whole 
arrangements  for  salaries  and  allowances,  which 
had  bien  settled,  and  a  variety  of  other  matters 
about  which  apparently  he  was  indifferent,  the 
statement  of  this  condition  was  apparently  alto- 
gether wanting  in  point.  The  second,  that  he 
was  to  be  Principal  of  the  Educational  Institution 
only,  and  not  also  Superintendent  of  the  Mission, 
he  says  he  after  some  discussion  abandoned. 
The  third  that  he  was  not  to  be  bound  to  any 
particular  period  of  service  was  already  secured 
to  him  in  the  mles  to  which  he  says  he  was 
objecting,  and  which  provide  that  he  may  resign 
on  six  months'  notice.  As  regards  the  fourth,  he 
seems  to  have  had  his  own  way  entirely,  but 
whether  in  consequence  of  what  passed  at  the 
meeting  of  8th  May  or  not  is  of  no  consequence. 
But  having  thoroughly  studied  the  regulations, 
if  he  intended  to  object  to  the  power  of  the 
Mission  Committee  to  recal  him  on  six  months' 
notice,  then  was  the  time  to  state  that  objection 
and  to  protest  that  his  appointment  was  to  be  ad 
viiam  aut  eutpam;  and  yet  there  is  nothing 
approaching  to  such  objection  and  protest. 
Neither  the  power  of  the  committee  to  recal 
nor  the  tenure  of  his  office  was  according  to  his 
statement  of  the  res  geiice  suggested  by  him  for 
consideration. 

Whatever  may  have  been  the  impression  on 
the  puTiuer's  mind  when  he  left  the  meeting, 
the  other  persons  present  who  are  examined  as 
witnesses  for  the  defenders  are  quite  clear  that  if 
any  proposal  had  been  made  to  alter  the  tenure 
of  office  of  the  pursuer,  and  to  give  him  an 
appointment  for  life,  or  to  limit  the  power  of 
recal  by  the  Foreign  Mission  Committee,  the 
proposal  would  have  been  at  once  rejected  as 
one  which  they  had  no  power  even  to  consider, 
and  that  such  a  proposal  if  made  would  cer- 
tainly have  dwelt  in  their  memory  as  something 
qnite  exceptional  and  onprecedented. 

If  there  had  been  any  conflicting  or  even  am- 
biguous evidence  to  weigh  or  analyse,  I  should 
have  been  inclined  to  attach  a  good  deal  of  im- 
portance to  the  suggestion  of  the  Lord  Ordinary 


that  it  would  be  a  hazardous  and  extraordinary 
contract  for  a  foreign  mission  committee  to 
appoint  a  missionary  ad  vitam  aut  culpam.  But 
it  is  unnecessary  to  resort  to  antecedent  impro- 
bability when  the  direct  evidence  is  so  clear. 

So  far  therefore  as  the  appointment  of  the 
pursuer  by  the  defenders,  or  more  properly 
speaking,  the  contract  of  employment  between 
the  parties,  is  concerned,  there  is  no  room  for 
doubt  as  to  the  soundness  of  the  Lord  Ordinary's 
interlocutor ;  but  the  pursuer  relies  very  confi- 
dently on  what  followed  on  his  appointment  by 
the  defenders  as  giving  bim  a  tenure  for  life. 

It  was  necessary  that  the  pursuer  should  be 
ordained  as  a  minister  of  the  Church  of  Scotland, 
because  he  was  to  go  to  Calcutta  as  an  "  ordained 
missionary,"  and  the  defenders  by  their  minute 
of  16th  July  1878  requested  the  Presbytery  of 
Edinburgh  "to  take  Mr  Hastie  on  trial  for 
ordination  to  the  office  of  the  ministry."  The 
Presbytery  of  Edinburgh  took  Mr  Hastie  on 
trial  accordingly,  and  ordained  him  "to  the 
office  of  the  holy  ministry ;"  but  their  minute  of 
16th  October  bears  further,  that  they  "inducted 
bim  to  the  office  of  Principal  of  the  Oeneral 
Assembly's  Institution  at  Calcutta."  The  pur- 
suer seems  to  attach  some  mysterious  impor- 
tance to  the  term  "inducted,"  but  he  has  not 
been  able  to  explain  what  precise  significance  he 
ascribes  to  it. 

■What  is  meant  by  "inducting"  an  ordained 
minister  of  the  Church  to  an  office  7  Induction 
is  not  a  nomen  jura,  neither  is  it  a  nox  lignata 
in  the  existing  ecclesiastical  law  of  Scotland. 
By  the  canon  law,  which  was  the  ecclesiastical 
law  of  Scotland  prior  to  the  Beformation,  induc- 
tion was  the  legal  name  of  a  ceremony,  by  which, 
after  collation  by  the  bishop  of  the  diocese, 
some  inferior  ecclesiastical  persons  gave  the 
presentee  actual  and  corporal  possession  of 
the  church  and  benefice,  under  mandate  from 
the  bishop,  by  the  use  of  certain  symbols,  which 
it  is  needless  to  enumerate.  The  ceremony  was 
formal  and  imposing,  and  necessary  to  complete 
the  presentee's  title  to  the  benefice.  During  the 
two  comparatively  short  periods  in  the  17th 
oentury  when  tbe  National  Protestant  Church  of 
Scotland  was  governed  by  bishops,  induction 
had  again  a  fixed  and  technical  meaning,  and  was 
the  name  for  a  somewhat  similar  ceremonial 
conducted  under  the  authority  of  tbe  bishop, 
which  consisted  in  the  inferior  clergy  of  the 
diocese,  after  collation  by  the  bishop,  carrying 
the  collated  presentee  into  the  church  and 
placing  him  in  the  pulpit  or  some  other  con- 
spicuous part  of  the  church,  and  there  delivering 
to  him  the  keys  of  the  church.  Bat  with  the 
ceremony  the  name  of  induction  as  a  nomtnjuru 
has  perished.  There  is  no  ase  of  the  name 
in  any  of  tbe  numerous  statutes  relating  to 
the  settlement  of  ministers  nndei  Presbyterian 
Church  government. 

In  the  earliest  of  these  statutes  (1567)  it  is 
provided  "that  the  examination  and  admission 
of  ministers  be  only  in  the  power  of  the  kirk." 
By  the  Act  of  1592,  c.  116,  presbyteries  are 
"bound  and  astricted  to  receive  and  admit 
quhatsumever  qualified  minister  presented,"  Ac. 
Tbe  Act  of  1690  simply  revived  the  Act  of  1692, 
By  the  Act  10  Anne,  c.  12,  restoring  patronage, 
the  presbytery  is  "bound  to  receive  and  admit 
such  qualified  person  or  persons,  minister  or 
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ministers,  as  shall  be  presented. "  The  Aberdeen 
Act  (6  and  7  Vict.  o.  61)  beai-s  in  its  title  to  be 
an  Act  respecting  the  admission  of  ministers, 
and  by  section  3  presbyteries  are  directed  to 
"admit  and  receive  into  the  benefica"  Lastly, 
in  the  Act  37  and  38  Vict.  c.  82,  abolishing 
patronage,  and  giving  tbe  appoiatment  of  minis- 
ters to  congregations,  it  is  enacted,  sec.  3,  that 
"the  Oourts  of  the  Church  are  declared  to  have 
the  right  to  decide  finally  and  conclnsively  upon 
the  appointment,  admission,  and  settlement  in  any 
churchand  parish  of  any  personasmiuisterthereof." 
As  to  the  form  of  admission  to  the  benefice,  the 
Ohurch  Oonrts  are  left  at  perfect  liberty  to 
exercise  their  own  discretion.  Bat  it  is  clear 
that  they  could  not  use,  and  never  have  nsed,  the 
old  ceremonial  of  induction. 

It  miy  be  true  that  the  name  of  the  old 
ceremony  of  induction  still  lingers  in  the  com- 
mon speech  of  the  country,  and  may  be  nsed 
popularly  even  in  the  proceedings  of  chnrch 
courts  as  an  equivalent  of  "admission  to  a 
benefice."  It  is  remarkable,  however,  that  in 
the  earlier  authoritative  or  (uoj^-authoritative 
Choroh  documents,  as  distinguished  from  Acts  of 
Parliament,  the  term  "induction"  entirely  dis- 
appeared. In  the  first  and  second  Books  of 
Discipline,  in  Pardovan's  Collections,  in  Principal 
Hill's  View  of  the  Constitution  of  tbe  Cbaroh  of 
Scotland,  "  admission  of  ministers,"  and  not 
"  indaotion,"  is  the  phrase  used.  But  what 
is  the  aot  of  admitting  a  minister  to  a  benefice, 
and  what  is  its  effect  ?  There  iajxcaetv*  tolemnit 
apart  from  ordination.  By  the  imposition  of 
the  hands  of  the  Presbytery  the  candidate  is 
admitted  and  set  apart  to  the  «ffice  of  the  holy 
ministry.  If  he  has  been  already  ordained  the 
fact  is  minated.  What  follows  is  not  a  ceremony 
at  all,  but  merely  a  recognition  of  the  new 
minister  as  a  member  of  Presbytery  in  his 
capacity  of  minister  of  tbe  benefice  to  which 
he  has  been  presented  or  elected. 

If  the  term  indaotion  was  nsed  in  a  merely 
popular  sense  by  the  Presbytery  of  Edinburgh  in 
tbe  present  case  it  can  have  no  effect  whatever  in 
law,  because  the  pursuer  had  not  been  appointed 
to  a  benefice  in  the  Church,  but  to  an  entirely 
precarious  office,  depending  for  its  subsistence 
on  the  continuance  of  voluntary  contribntions, 
and  from  which  by  his  contract  of  employment 
he  was  liable  to  be  recalled  on  six  months'  notice. 
If  the  pursuer  was  to  be  admitted  in  any  sense  to 
the  office  of  Principal,  one  wonld  expect  that  to 
take  place  at  Calcutta,  and  not  in  Edinburgh. 

It  is  said  that  there  is  no  minitterium  vagum 
permitted  in  the  Church  of  Scotland,  and  that  no 
man  can  be  ordained  unless  for  the  purpose  of 
undertaking  a  cnre.  This  is  trne  with  a  certain 
qoalification.  The  Oburoh  will  not  ordain  any  man 
to  the  ministry  unless  he  is  abont  to  be  em- 
ployed in  the  proper  work  of  the  ministry.  Bnt 
the  Church  is  in  nse  to  ordain  ministers  who  have 
no  endowed  benefice  or  appointment  ad  vitam 
aut  eulpam,  otherwise  there  could  never  have 
been  ordained  ministers  in  chapels  of  ease,  and 
just  as  little  ouuld  there  have  been  ordained 
missionaries  whose  emoluments  and  tbe  continu- 
ance of  whose  office  depend  on  the  continoanoe 
of  voluntary  subscriptions. 

"This  subject  is  well  illustrated  by  the  leoant 
case  of  Maclagan  t.  Brown,  HE.  1083.  In 
that    case    the    Court   held   that    Mr    Blown 


when  he  became  tbe  ordained  minister  of  the 
Qhapel  of  Ease  of  St  Miahael's  in  1881  was  not 
admitted  to  a  benefice,  because  he  had  no  per- 
manent endowment  or  fixity  of  tenure,  but  was 
merely  employed  as  an  ordained  minister  of  the 
Church  to  conduct  the  services  in  a  chapel  which 
was  tbe  property  of  certain  benevolent  persons 
who  had  built  it  at  their  own  expense,  and  who 
engaged  to  pay  £150  a-year  for  three  years  to 
the  person  undertaking  to  conduct  the  services 
in  the  chapel.  The  Court  laid  it  down  emphati- 
cally that  the  relation  subsisting  between  Mr 
Brown  and  the  owners  of  the  chapel  was  that  of 
parties  to  a  mntual  contract  of  employment. 
But  the  chapel,  with  a  surrounding  district,  was 
subsequently,  with  the  consent  of  the  proprietors 
of  the  chapel,  erected  into  a  quoad  taera  ohurch 
and  parish  under  the  Act  7  and  8  Vict  cap.  44, 
with  a  permanent  endowment.  Mr  Brown  was 
then  no  longer  acting  under  a  contract  of  em- 
ployment, but  was  a  beneficed  clergyman  of  the 
Church  of  Scotland,  and  was  there  for  the  first 
time  received  and  admitted  as  such  by  the  pres- 
bytery of  the  bounds. 

The  law  applicable  to  appointments  ad  vitam 
aut  eulpam  may  be  summarised  thus — Either  the 
appointment  must  expressly  bear  that  the  ap- 
pointee is  to  hold  his  office  for  life,  or  the  office 
must  be  of  such  a  nature  that  a  life  appointment 
is  necessarily  implied.  In  this  last  class  are  em- 
braced only  offices  of  the  nature  of  munera 
publiea.  Public  officers  are  irremovable  except 
for  fault.  Holders  of  benefices  in  the  Oburoh 
are  public  officers,  and  these  offices  are  munera 
puUica.  But  the  pursuer's  offitie  was  not  of  snoh 
a  nature,  for  the  reasons  already  f nlly  explained. 
At  tbe  conclusion  of  tbe  hearing  of  the  causa 
the  pursuer  tendered  a  minute  of  amendment, 
which  now  falls  to  be  disposed  of.  It  is  in  these 
terms— "The  pursuer  respectfully  craves  leave 
to  amend  the  record  in  this  action  so  that  his 
fourth  plea-iu-law  may  read  as  follows — (4)  In 
any  event,  the  pursuer  having  been  wrongfully 
and  illegally  removed  from  the  said  office  by  the 
defenders,  and  the  defenders  having  libelled  and 
slandered  the  pursuer  to  his  loss,  injury,  and 
damage,  and  the  sum  sued  for  being  only  reason- 
able reparation  in  the  premises,  decree  should 
be  granted  therefor  in  terms  of  the  ooDclnsions 
of  the  summons."  This  proposed  new  plea  is 
based  on  breach  of  contract,  and  as  I  have  al- 
ready negatived  that  ground  of  action,  the  new 
plea  seems  necessarily  to  follow  the  fata  of  the 
pursuer's  other  pleas.  But  if  it  be  intended  by 
this  new  plea  to  convert  the  present  action  into 
an  action  for  libel  or  slander  on  tbe  assump- 
tion of  there  being  no  breach  of  contract,  then 
it  must  be  kept  in  mind  that  the  proposal  was 
made  for  the  first  time  not  only  after  final  judg- 
ment by  the  Lord  Ordinary,  bnt  after  the  ai^ 
ment  on  the  reclaiming-note  had  been  completed 
on  both  sides,  and  the  Court  had  intimated  that 
they  would  consider  the  cause  in  private  before 
giving  judgment.  In  such  cironmstanoes  it 
would  not  be  possible  to  admit  such  an  amend- 
ment in  any  case  except  under  oondition  of  the 
pursuer  paying  the  whole  previooa  expenaea. 
But  I  am  for  refusing  the  amendment  (fe^iba^ 
because  I  think  it  involves  a  proposal  at  this  last 
stags  of  the  process  to  alter  entirely  the  oatare 
of  the  action,  which  would  in  my  opinion  be  an 
abuse  of  the  privilege  of  amendment. 
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On  the  merits  of  the  eanse  I  propose,  vith  yoni 
Lordship's  oonoairence,  to  refiise  the  reclaiming- 
note  and  adhere  to  the  interloontor  of  the  Lord 
Ordinary. 

Loan  Seukd— Having  had  an  opportmiity  of 
reading  and  oonsidering  the  opinion  which  yonr 
Lordship  has  now  delivered,  I  have  (o  express  my 
entire  oononrrenoe  in  the  views  which  yonr  Lord- 
ship has  expressed,  I  shall  only  therefore, 
avoiding  detail,  endeavour  to  state  shortly  the 
grounds  on  which  I  am  clearly  of  opinion  that 
the  judgment  of  the  Lord  Ordinary  mnst  be 
affirmed. 

The  pursuer's  claim  is  rested  entirely  on  the 
view  that  ha  held  an  appointment  ad  titam  ant 
eulpam,  and  that  consequently  he  could  not  be 
dismissed  on  six  months'  notice,  or  on  payment 
of  six  mouths'  salary.  His  'office  was  that  of  a 
missionaiy  to  India  and  Principal  of  the  Institu- 
tion of  the  Church  of  Scotland  at  Calcutta,  main- 
tained in  connection  with  the  Indian  Mission  by 
the  Foreign  Mission  Committee  of  the  Church. 

In  regard  to  such  an  appointment  it  is  clear 
that  the  onu*  lies  on  the  pursuer  to  instruct  his 
averment  that  the  person  appointed  has  right  to 
the  office  for  life,  for  there  is  every  presumption 
against  the  notion  that  the  Foreign  Mission 
Committee  of  any  church  would  give  a  mission- 
ary or  teacher,  or  even  the  head  of  their  Institu- 
tion, a  life  appointment,  inferring  continuing 
obligations,  for  a  salary  of  considerable  amount, 
and  without  any  power  to  dispense  with  his 
services  even  if  they  found  that  the  person 
appointed  proved  after  a  time  to  be  quite  un- 
aaited  to  the  duties  required  of  him.  The 
pursuer,  contending  against  this  presnmption, 
has  nndertaken  to  show  that  the  defenders  con- 
ferred on  him  a  life  appointment,  and  his  whole 
ease  depends  on  his  establishing  this  to  be  the 
fact.  An  appointment  to  an  office  for  life  might 
arise,  as  your  Lordship  has  observed,  in  either 
of  two  ways — either  because  of  an  express  con- 
tract, or  because  of  the  nature  of  the  office 
itself. 

At  the  close  of  the  very  full  argument  sub- 
mitted by  Mr  Hastie  in  support  of  his  appeal 
against  the  Lord  Ordinary's  judgment  it  was  by 
no  means  clear  whether  he  maintained  that  there 
was  an  express  contract  between  the  Foreign 
Mission  Committee  of  the  Church  and  himself 
giving  him  an  office  for  life.  I  understood  that 
he  did  not  contend  that  anything  of  the  kind  had 
been  proved,  and  that  he  rather  rested  his  argu- 
ment on  the  view  that  life  tenure  was  to  be 
inferred  from  the  nature  of  his  office,  and  the  in- 
duction, as  it  has  been  called,  to  that  office  by  the 
Presbytery  of  Edinburgh.  But  whatever  the 
argnment  may  be,  I  am  very  clearly  of  opinion 
that  on  the  proof  there  is  not  the  smallest  grouad 
for  saying  that  the  parties — the  Foreign  Mission 
Committee  on  the  one  hand  and  Mr  Hastie  on  the 
other — contracted  that  Mr  Hastie  should  have  an 
appointment  for  life.  In  the  negotiations  and 
arrangements  for  the  employment  of  the  pursuer, 
next  to  the  ascertainment  of  the  services  and 
duties  to  be  required  of  him,  it  was  of  course 
necessary  that  the  salary  to  be  paid,  and  the 
period  of  service,  should  be  fixed.  It  is  scarcely 
oonoeivable  that  an  engagement  oould  be  made 
without  having  these  points  settled  ;  and  I  think 
they  were  dearly  fixed  by  the  rules  which  are 


admittedly  referred  to  in  the  minutes  of  the  com- 
mittee of  16th  April  1878,  which  records  that  it  was 
"agreed  to  offer  Mr  Hastie  the  appointment  on  the 
usual  salary  and  allowance,  with  an  additional 
special  allowance  of  £100  per  annum. "  These  rules 
were  in  the  pursuer's  hands  and  their  terms  were 
fully  known  to  him,  and  it  is  clear  that  both  par- 
ties contracted  with  reference  to  them.  They 
provide  in  regard  to  ordained  missionaries,  of 
whom  the  pursuer  was  to  become  one,  (1)  that 
25  years  should  be  the  full  period  of  service,  at 
the  expiry  of  which  time  the  engagement  should 
end  without  notice  on  either  side;  (2)  that 
a  missionary  might  resign  on  six  months'  notice, 
and  (3)  that  the  committee  might  dispense  with 
the  services  of  a  missionary  at  any  time  by 
giving  six  months'  notice.  I  have  no  doubt 
as  the  result  of  the  proof  that  these  rules  were  a 
part  of  the  contract  of  service  between  the 
parties.  The  pursuer  does  not  maintain  that 
there  was  any  special  and  exceptional  arrange- 
ment made  with  him  to  give  him  an  appointment 
for  life,  and  it  appears  to  be  clear  tliat  the 
committee  had  no  power  to  make  any.  such 
appointment. 

It  remains  only  to  consider  whether  there  was 
anything  in  the  nature  of  the  situation  or  office 
wbich  the  pursuer  accepted,  or  in  what  followed 
OD  his  appointment,  which  could  convert  his 
service,  wbich  by  contract  was  determinable 
by  six  months'  notice  on  either  side,  into  an 
engagement  ad  vitam  aui  eulpam,  and  having 
listened  .  patiently  to  the  pursuer's  argnment 
I  have  heard  no  intelligible  ground  to  support 
his  oontention.  The  office  conferred  by  the 
committee  was  described  as  "one  of  their 
missionaries  to  India  and  Principal  of  their 
Institution  at  Calcutta  " — an  educational  insti- 
tution carried  on  mainly  in  furtherance  of  the 
Mission.  The  appointment  had  nothing  about 
it  to  suggest  the  idea  of  a  public  office — a  munut 
publicum  under  the  state  or  otherwise.  The  Mis- 
sion of  the  Church  to  India  was  begun  and  has 
been  carried  on  entirely  by  voluntary  contributions 
which  might  cease  at  any  time  ;  and  the  Church 
itself  might  at  any  time,  for  reasons  which  to  it 
might  seem  good,  cease  to  carry  *on  the  Mission 
at  all.  Everything  therefore  in  the  nature  of 
the  office  indicates  that  it  must  be,  as  in  fact  it 
was  under  the  committee's  rnles,  an  office  termin- 
able on  six  months'  notice  on  either  side. 

Bnt  the  pursuer  says,  though  all  this  be  true, 
I  was  inducted  into  my  office  by  the  Presbytery 
of  Edinburgh,  and  the  virtue  of  this  act  or  cere- 
mony of  induction  was  so  great  as  to  convert  my 
office— precarious  in  its  nature,  terminable  on 
six  months'  notice  on  either  side — into  an  office 
for  life,  with  an  obligation  on  the  Foreign  Mis- 
sion Committee  to  pay  a  salary  of  several  hun- 
dreds a  'year,  rising  with  the  lapse  of  time,  for 
my  lifetime.  I  confess  I  find  it  difficult  to.  treat 
this  argument  serionsly.  I  am  anable  to  con- 
ceive how  anything  which  the  Presbytery  of 
Edinburgh  could  possibly  do  could  add  to  or 
alter  the  terms  or  conditions  of  the  contract 
between  the  Foreign  Mission  Committee  of  the 
Church  and  the  pursuer.  It  was  necessary  that 
the  pursuer  should  resort  to  the  Presbytery  for 
one  purpose,  and  for  one  purpose  only — for 
ordination  as  a  minister  of  the  Church,  for  he 
could  only  enter  on  his  duty  under  bis  contract 
after  becoming  an  ordained  missionaiy,    Accord- 
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int^ly  the  committee  requested  the  Presbytery  to 
take  Mr  Hastie  on  trials  for  ordination  to  the 
office  of  the  ministry,  and  suggested  that  the 
"  ordination  "  should  take  place  at  an  early  date. 
He  was  taken  on  trials  aecordingly.  The  ques- 
tions appointed  to  be  ^nt  to  all  ministers  pre- 
Tions  to  ordination  were  put,  and  be  was  ordained 
in  ordinary  form  to  the  office  of  the  ministry. 
The  minute  of  Presbytery  bears  as  part  of  it  also, 
that  he  was  "inducted  to  the  office  of  Principal 
of  the  Oeneral  Assembly's  Institution  at  Cal- 
cutta. "  So  far  as  I  can  see,  the  Presbytery  of 
Edinbnigh  had  no  warrant  in  the  terms  of  the 
extract  minutes  of  the  Foreign  Mission  Com- 
mittee, containing  the  limited  request  above 
quoted,  for  proceeding  to  induction  of  the  pur- 
suer to  any  office,  and  if  that  proceeding  could 
have  bad  any  such  marvellous  effect  as  to  oonrert 
an  engagement  terminable  at  six  months'  notice 
into  an  engagement  for  life,  it  was  clearly 
unauthorised,  and  therefore  could  have  no  such 
effect.  The  so-called  induction,  indeed,  seems 
to  me  to  have  been  a  mistake  altogether,  proceed- 
ing on  some  supposed  analogy  between  the  case 
and  that  of  a  presentee  to  a  benefice  in  Scotland, 
while  there  is  no  true  analogy  between  the 
cases. 

But,  finally,  suppose  the  induction  to  have 
been  all  regular  and  in  order  it  could  never  have 
the  effect,  for  which  the  pursuer  contends,  of 
giving  him  his  office  for  life.  It  was,  in  any  view, 
besides  ordination  to  the  ministry,  merely  an 
act  of  recognition  of  his  admission  to  his  office — 
admission  which  could  properly  proceed  only  from 
the  Fereign  Mission  Committee  ef  the  Church. 
The  pnrsner  points  to  other  cases  of  induction,  to 
the  ordinary  case  of  a  presentee  before  the  abolition 
of  patronage,  or  of  a  minister  called  or  elected  to  a 
new  charge  under  the  recent  statute,  and  because 
in  these  esses  induction  it  is  said  gives  an  office 
ad  vitam  aut  eulpam  the  same  result  must  follow 
in  his  case.  For  the  reasons  so  folly  stated  by 
your  Lordship,  I  consider  the  term  "induction" 
as  now  commonly  used  means  admission  to  the 
office  only.  '  fint  the  important  consideration  is 
that  it  is  not  by  the  admission  or  induction  that 
the  right  to  use  office,  for  life  is  given.  That 
right  is  inherent  in  the  nature  of  the  office  itself 
— a  permanent  charge  with  a  right  to  stipend, 
from  the  heritors  which  is  a  permanent  fund, 
and  the  right  is  conferred  not  by  the  act  of  the 
Presbytery  admitting  to  the  charge,  bat  by  the 
presentation  or  the  call  or  election  under  the 
statute,  which  no  doubt  must  receive  the  sanction 
of  the  Presbytery,  which  indeed  the  Presbytery 
in  ordinary  circnmstances  is  bound  to  give. 
There  is  no  analogy  or  similarity  between  such  a 
presentation  or  election  to  a  benefice  of  the 
church,  and  the  precarious  office  of  a  misBionnry 
and  Principal  of  the  Church's  Institution  in 
Calcutta— precarious  because  there  is  no  perma- 
nent fund  like  the  teinds  payable  to  the  minister 
of  a  parish,  for  the  Church's  Mission  Scheme  to 
India  may  fail  for  want  of  the  annual  voluntary 
contributions  which  support  it — and  precarious 
because  the  parties  have  wisely  provided  by  their 
contract  that  the  service  of  the  missionary  and 
Principal  or  teacher  shall  terminate  by  six 
months'  notice    on  either   side.     A  clergyman 

E resented  or  elected  to  a  benefice  carries  in  his 
and  to   the   Presbytery  his   title  to  a  mimut 
piMieum  with  a  right  to  an  office  ad  tUam  ad 


eulpam.  The  pursuer  had  no  such  office,  and 
his  engagement  or  contract  expressly  excluded 
any  such  right,  and  so  his  argument  on  the  effect 
of  induction  or  admission  to  his  offiee  by  the 
Presbytery  entirely  fails. 

It  may  be  that  the  proceedings  of  the  Foreign 
Mission  Committee  in  suddenly  terminating  their 
connection  with  the  pursuer  paying  him  six 
months'  salary  was  a  harsh  measure,  or  at  least 
an  act  in  which  due  consideration  was  not  shown 
towards  his  feelings.  On  the  other  hand,  it  may 
be  that  the  conduct  of  the  pursuer  in  the  man- 
agement of  the  mission  made  it  necessary  sum- 
marily to  bring  his  connection  with  the  mission 
to  an  end.  Any  question  of  this  kind  ii  not 
before  the  Conrt,  and  I  have  no  opinion  in 
regard  to  it.  But  one  thing  is  to  my  mind 
abundantly  clear,  and  that  is  that  the  Foreign 
Mission  Committee  in  what  they  did  acted  en- 
tirely within  their  legal  rights,  and  in  the  result 
they  are  therefore  entitled  to  succeed  in  this 
action. 

liOBS  Adah  concurred. 

LoBD  MuBi  was  absent. 

The  Court  pronounced  this  interlocutor : — 
"Adhere  to  the  interlocutor  of  the  Lord 
Ordinary,  and  refuse  the  redaiming-note : 
Further,  having  considered  the  minnto  for 
the  pursuer,  No.  103  of  process,  tendered  by 
him  at  the  close  of  the  debate  on  the  reclaim- 
ing-note  on  23rd  May  1889,  craving  leave  to 
add  a  new  plea  to  to  his  summons,  Befuse 
the  desire  thereof,"  Soa. 

Counsel  for  the  Pursuer  (Beclaimer) — Party. 
Agents— Welsh  A  Forbes,  8.S.O. 

Counsel  for  the  Defenders  (Bespondents) — 
Sir  Charles  Pearson — Low.  Agents — Menziee, 
Coventry,  &  Black,  W.8. 


Tuesday,  June  4. 
SECOND    DIVISION. 

STRACHAN'S    trustees    v.    WILLIAMSON 

AND   OTHERS. 

Svcee»Kon—Trv»t  of  Special  Fund— Joint  Oifl 
of  Income  in  Liferent  with  Fewer  of  Ditpoial 
failing  Children. 

A  testator  directed  his  imstees  to  hold 
£60,000  of  his  estate  in  trust  "as  a  special 
fund  for  the  sole  use  and  behoof  of  the  foor 
daughters  of  my  brother  .  .  .  the  survivors 
and  survivor  of  them,  share  and  share  alike . . . 
in  trust  for  the  alimentary  use  and  behoof  of 
the  said  four  daughters,  the  survivors  or 
survivor  of  them  severally  and  respectively 
in  liferent." 

He  further  directed  his  trustees — "that 
the  interest  or  annual  income  arising  from 
said  special  fund ...  shall  only  be  divided  and 
annually  paid  over  to  the  said  four  danghten, 
the  survivors  or  survivor  of  them,  share  and 
share  alike,  for  their  personal  maintensoce 
and  support  allenarly  during  their  respective 
lives,  .  .  .  and  that,  rabjeot  to  said  lifeient 


Digitized  by 


Google 


Stnehanis  Tn.,  tit.  1 
June  4, 1889.       J 


The  Scottish  Law  Repwter.—  Vol  XXVI. 


571 


the  said  fund  shall  be  held  by  my  said  tnistees 
and  exeontoTS  for  behoof  of  the  respective 
child  or  children  lawfully  begotten  ef  the 
said  four  daaghters  or  either  of  them,  to  the 
extent  of  their  respective  mothers'  share  in 
said  special  fnnd  in  fee,  and  that  immediately 
and  not  burdened  with  a  liferent  to  the  sur- 
viving daughters,  and  failing  child  or  child- 
ren, to  such  person  or  persons,  and  in  such 
way  and  manner,  all  as  each  daughter  may 
direct  and  appoint  by  or  in  any  writing 
under  her  hand  however  informal  the  same 
may  be,  and  that  either  burdened  or  unbur- 
dened with  a  liferent  to  the  surviving 
daughters  as  may  be  expressed  in  such  writ- 
ing." 

These  four  nieces  survived  the  testator. 
The  first  deceaser  left  neither  children  nor 
deed  of  nomination.  The  next  left  children. 
Held  that  she  properly  liferented  one-third 
of  the  special  fund  from  her  predeceasing 
sister's  death  until  her  own,  and  that  her 
children  were  entitled  under  the  trust-deed 
to  the  fee  of  that  third,  unburdened  by  any 
liferent  to  their  surviving  annts. 
The  late  Patrick  Straohan,  York  Place,  Port- 
man  Square,  London,  died  on  Slst  July  1872, 
leaving  a  last  will  and  testament  by  which  he 
bequeathed  bii  whole  estate  to  trustees  whom  he 
appointed  his  executors.  By  the  sixth  article  of 
said  will  he  directed  his  trustees  to  hold  the  sum 
of  £60,000  "as  a  special  fund  for  the  sole  use 
and  behoof  of  the  four  daughters  of  my 
brother  .  .  .  Jane,  Barbara,  Helen  Patricia, 
and  Oeorgina,  the  survivors  and  survivor  of 
them,  share  and  share  alike  ...  in  trust  for 
the  alimentary  use  and  behoof  of  the  said 
four  daughters,  the  survivors  .or  survivor  of 
them*  severally  and  respectively  in  liferent." 
By  the  seventh  article  he  further  directed  "that 
the  interest  or  annual  income  arising  from 
said  special  fnnd  of  sixty  thousand  pounds  ster'^ 
Jing,  .  .  .  shall  only  be  divided  and  annually 
paid  over  to  the  said  f  onr  daughters,  the  snrrivors 
or  survivor  of  them,  share  and  share  alike,  for 
their  personal  maintenance  and  support  allenarly 
during  their  respective  lives,  and  that,  subject  to 
■aid  liferent,  the  said  fund  shall  be  held  by  my  said 
trustees  and  executors  for  behoof  of  the  respective 
ohild  or  children  lawfully  begotten  of  the  said  four 
daughters  or  either  of  them,  to  the  extent  of  their 
respective  mothers'  share  in  said  special  fund  in 
fee,  and  that  immediately  and  not  burdened  with 
a  liferent  to  the  surviving  daughters,  and  failing 
child  or  children,  to  such  person  or  persons,  and 
in  such  way  and  manner,  all  as  each  daughter 
may  direct  and  appoint  by  or  in  any  writing 
under  her  band  however  informal  the  same  may 
be,  and  that  either  burdened  or  unburdened  with 
a  liferent  to  the  surviving  daughters  as  may  be 
expressed  in  sncb  writing ; . . .  and  I  further  direct 
that  the  residue  or  remainder  of  my  whole  estate, 
when  its  sterling  value  is  ascertained  and  secured 
at  the  period  more  particularly  described  and 
provided  for  as  aforesaid,  over  and  above  the 
said  special  fund  of  £GQ,000,  or  the  equivalent  of 
that  sum  as  aforesaid,  shall  be  paid  over  to  my 
nephew,  John  Strachan,  presently  a  merchant  in 
Iiiverpool,  for  his  sole  use  and  benefit. " 

The  testator  was  survived  by  the  four  nieces 
mentioned  above.  Miss  Jane  Strachan,  one  of 
the  said  nieoes,  died  unmarried  and  intestate  on 


12th  March  1881,  and  Mrs  Oeorgina  Strachan  or 
Williamson  died  on  2l8t  A.pril  1887,  survived  by 
two  pupil  children,  William  Frederick  Williamson 
and  Constance  Bose  Williamson.  Mrs  Barbara 
Strachan  or  Haynes,  and  Mrs  H.  P.  Strachan  or 
Thackeray,  the  remaining  two  nieces,  were  still 
alive,  but  had  no  children.  The  revenue  of  the 
trust  funds  was  equally  divided  among  the  four 
nieces  until  the  date  of  Miss  Jane  Strachan 's 
death,  and  thereafter  was  divided  among  the 
survivors. 

Difficulties  having  arisen  as  to  the  construc- 
tion of  the  provisions  of  the  will,  a  special  ease 
was  prepared  for  the  opinion  of  the  Oourt  by  (1) 
the  trustees,  (2)  the  two  daughters  of  the  de- 
ceased niece  Mrs  Oeorgina  Strachan  or  William- 
son, and  their  guardians,  (3)  the  two  surviving 
nieces,  (4)  the  representatives  of  the  heirs  in 
mobiUhuB  ab  intestato  of  the  testator,  (5)  the  tes- 
tator's residuary  legatee,  and  (6)  the  heirs  tn 
mobilibut  ab  intetlato  of  the  deceased  niece  Miss 
Jane  Strachan. 

The  questions  submitted  were  as  follows — 
"(1)  Are  the  second  parties  entitled  to  a  con- 
veyance of  one-third  of  the  said  special  fund  of 
£60,000,  or  are  they  entitled  to  a  oonveyanse  of 
only  one-fourth  of  the  said  fund  ?  (2)  Are  the 
third  parties  entitled  to  the  liferent  of  the  one- 
fourth  which  was  payable  to  Miss  Jane  Strachan? 
(3)  Are  the  fourth  parties  entitled  to  the  fee  of 
Miss  Jane  Straoban's  one-fourth  of  the  trust 
fund,  and  if  so,  is  their  right  burdened  with  a 
liferent  in  favour  of  the  surviving  nieces  of 
the  testator?  (4)  Is  the  fifth  party  entitled 
to  Miss  Jane  Straoban's  one-fourth  share  of  the 
trust  fund,  as  residuary  legatee  of  the  testator, 
and  if  so,  is  his  right  burdened  with  a  liferent  in 
favour  of  his  sisters  ?  Or  (5)  Are  the  sixth  par- 
ties entitled  to  Miss  Jane  Strachan's  one-fourth 
share  of  the  trust  fund  as  next-of-kin  of  Miss 
Jane  Strachan,  and  if  so,  is  the  right  burdened 
with  a  liferent  in  favour  of  the  surviving  nieces 
of  the  testator?" 

Argued  for  second  parties — They  were  entitled 
to  one-tbird  share  of  the  fee,  because  the  settle- 
ment gave  it  "to  the  extent  of  their  mothers' 
share,"  and  Mrs  Williamson  was  rightly  liferented 
in  one-third.  It  was  clear  that  in  the  joint  gift  of 
income  there  was  an  implied  survivorship  in  the 
event  of  a  niece  dying  without  children,  and 
without  disposing  of  the  fund  by  will.  The 
words  "severally"  and  " respectively  "  were  not 
necessarily  fatal  to  implied  survivorship — Barber 
V.  FindkUer,  February  6,  1835,  13  S.  442; 
Bell's  Prin.  1879.  The  express  power  to  disbur- 
den of  an  accresoing  liferent  implied  survivor- 
ship where  the  power  was  not  vxeioiaeA—Tulloeh 
T.  WOiA,  November  23,  1838,  1  D.  94,  where 
Lord  Moncrieff  points  out  that  words  of  sever- 
ance in  a  joint  gift  must  be  controlled  by 
the  context.  The  words  ' '  share  and  share  alike  " 
were  merely  demonstrative  of  the  mode  of  dis- 
tribution. Besides,  in  a  gift  of  income,  "sur- 
vivors" did  not  primarily  mean  surviving  the 
testator ;  hence  there  was  an  express  survivorship 
in  the  gift  of  income.  No  such  consideration 
existed  in  the  case  of  Patcton'$  TrutUet,  infra. 

Argued  for  third  parties — The  second  parties 
were  only  entitled  to  an  immediate  oonveyanoe 
of  a  fonrth,  and  the  fourth,  the  liferent  of 
which  had  been  set  free  by  the  death  of  Miss 
Jane  Strachan,  fell  to  be  paid  to  them  and  the 
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BorTiTor  of  them  in  liferent  from  and  after  the 
date  of  the  death  of  their  siBter  Mrs  Williamson. 
Argned  for  the  fonrth  parties  —  (1)  The 
residnary  legatee  was  ezdaded  by  the  terms 
of  the  deed.  The  residuary  olaose  was  not 
a  beqaest  of  residne  in  the  ordinary  sense, 
that  being  a  bequest  of  a  whole  estate  burdened 
with  the  debts  and  legacies— Store*'*  Trutteet  r. 
Gray  and  Olher»,  May  29,  1874,  1  B.  953.  The 
residuary  danse  carried  only  the  residue  as 
ascertained  at  a  particular  date,  in  a  particular 
way,  and  "over  and  above  the  said  special  fund 
of  £60,000."  The  residue  and  the  special  fnnd 
were  here  as  distinct  and  separate  as  if  there 
had  been  two  separate  trust  deeds.  (2)  The 
beneficiaries  in  the  special  provision  (the  second, 
third,  and  sixth  parties)  were  equally  excluded 
by  the  terms  of  the  deed.  The  terms  of  the 
bequebt  to  George  Straoban's  daughters  in  the 
aui</(  trust  purpose  implied  merely  a  liferent. 
Though  words  importing  fee  occurred,  they  were 
restricted  to  a  liferent  by  other  words  in  the 
same  clause,  and  not,  as  in  Lindiay't  Truttee*  t. 
Lindaay,  December  14,  1880,  8  R.  281,  by  words 
in  a  subsequent  and  distinct  part  of  the  deed. 
This  liferent  was  granted  to  the  four  daughters 
"severally  and  respectively," and  the  mention  of 
survivors  related  only  to  snrvivanoe  of  the 
testator.  The  same  considerations  applied  to 
the  initial  clause  of  the  itvenih  trust  purpose, 
disposing  of  the  liferent.  The  liferent  of  one- 
fourth  vested  in  each  of  the  four  daughters 
at  the  testator's  death,  and  on  the  death  of  one  of 
the  four  there  was  no  accretion.  ' '  Share  and 
share  alike  "  excluded  accretion— Poieton'*  Trut- 
teet  ▼.  Come,  July  16,  1886,  13  R.  1191.  •  The 
fee  of  each  fourth  went  to  the  liferentrices'  chil- 
dren, if  any,  and  if  none,  to  her  appointee, 
provided  she  made  an  appointment.  But  failing 
these  contingencies,  it  fell  into  intestacy.  It 
could  not  he  maintained  that  the  liferent  clause 
had  a  different  meaning  where  a  deceasing 
daughter  left  children  from  what  it  had  where 
she  left  none  ;  and  whatever  its  meaning  was 
it  must  apply  where  children  were  left,  beeanse 
the  beqaest  to  children  was  "subject  to  said 
liferent  as  hereinbefore  expressed."  Clearly 
therefore  there  was  no  accretion  either  of 
liferent  or  fee.  Therefore  (8)  the  heirs  tn  mobili- 
btt$  ab  intettato  of  the  testator  were  entitled 
to  succeed.  No  doubt  the  law  was  unfavourable 
to  intestacy,  but  where  it  clearly  appeared  that 
a  testamentary  provision  had  failed,  and  that 
the  fnnd  was  not  otherwise  disposed  of,  intestaoy 
was  inevitable— i'Vtifcm'*  Trvtteet  v.  Fulton, 
February  6,  1880,  7  B.  666.  Here  it  was 
natural  that  a  testator  who  preferred  strangers 
appointed  by  the  liferentrices  to  the  flars  under 
the  deed  shonH  similarly  prefer  his  own  next-of- 
kin  a6  intatato. 

Argued  for  fifth  parties — There  was  no  vest- 
ing of  their  shares  in  the  nieces  who  died — 
Byron't  Trtutett  v.  Clark,  November  26,  1880,  8 
li.  142.  There  was  no  accretion — Paxton't  Trut- 
Ue*,  July  16, 1886, 13  R.  1191,  and  Stobie'i  Trut- 
teM,  16  B.  340.  Intestacy  was  to  be  avoided — 
Aberdeen'$  TrusUe$,  March  19,  1870,  6  Maoph. 
750.  The  residuary  legatM  was  entitled  to  every 
thing  that  in  the  erent  turned  out  not  to  be  well 
disposed  of  by  the  testator — Jarman  (4th  ed.)  i. 
761. 

Argued  for  sixth  parties— Miss  Jane  Straoban's 


next-of-kin  were  entitled  to  a  fourth  of  the 
special  fund.  To  that  extent  she  had  a  right  of 
fee,  or,  at  any  rate,  a  general  power  of  disposal 
which  she  had  not  exercised — Alvet  v.  Alte», 
March  8,  1861,  23  D.  712. 

At  advising — 

LoBD  JusTioB-CuEBK — The  late  Mr  Patrick 
Strachan  by  his  last  will  and  testament  set  apart 
in  the  hands  of  the  executors  a  sum  of  £60,000, 
as  a  special  fund  for  the  sole  tise  and  behoof  of 
four  nieces  and  of  ' '  the  survivors  and  survivor 
of  them,  share  and  share  alike,"  and  as  regards  the 
nieces  themselves,  the  testator's  ezecuton  were 
directed  to  hold  the  money  "in  trust  for  the  ali- 
mentary use  and  behoof  of  the  said  four 
daughters,  the  survivors  or  survivor  of  them 
severally  and  respectively  in  liferent."  He 
directed  that  the  annual  proceeds  were  to  be 
divided  and  annually  paid  over  to  the  neioes, 
"the  survivors  or  survivor  of  them,  share  and 
share  alike,  for  their  personal  maintenance  and 
support  allenarly  dturing  their  respective  lives." 
Subject  to  this  liferent  provision  he  directed  the 
fund  to  be  held  for  the  childreu  of  the  nieces  "to 
the  extent  of  their  respective  mothers'  share  in 
fee,"  and  this  fee  on  the  death  of  the  mother  is 
declared  not  to  be  burdened  with  a  liferent  to  the 
surviving  nieces.  Failing  children  each  niece  is 
entitled  to  test  on  her  share  either  with  or  with- 
out the  burden  of  a  liferent  to  the  surviving 
sisters  as  she  might  express  by  any  document 
under  her  hand.  These  are  all  the  important 
parts  of  this  deed  which  it  is  necessary  to  refer 
to  in  deciding  this  case.  The  testator  was  sur- 
vived by  four  nieces.  One  of  these,  Jane,  died 
in  1881,  leaving  no  issue,  and  another,  Georgina, 
died  in  1887,  leaving  two  children.  The  two 
other  nieces  are  still  alive,  and  have  no  issue. 

Now,  the  two  questions  which  it  seems  to  me 
require  to  be  answered  here,  are — (1)  How  is 
Jane's  share  to  be  disposed  of  as  at  hei  death, 
and  (2)  how  is  the  share  of  Georgina  as  at  her 
death  to  be  disposed  of?  I  am  of  opinion  that 
the  true  interpretation  of  the  deed  is,  first,  that 
on  the  death  of  Jane  without  issue  the  fund  fell 
to  be  divided  by  three  instead  of  by  four,  so  that 
the  three  other  sisters  as  surviving  Jane  became 
each  entitled  to  the  liferent  of  one-third  of  the 
fund.  And  second,  that  on  the  death  of 
Georgina  her  two  children  became  entitled  to 
the  one-third  of  the  fnnd  of  which  their  mother 
had  enjoyed  the  liferent  between  the  time  of  the 
death  of  Jane  and  her  own  death.  This  being 
my  view,  the  answers  I  wonld  suggest  your  Lord- 
ships should  give  to  the  questions  will  be  as 
follows — To  the  first  qnestion,  that  the  seoond 
parties  are  entitled  to  a  oonveyanoe  of  one-third 
of  the  special  fund  ;  in  the  second  qnestion  the 
answer  will  be.  No — that  they  are  entitled  only 
to  a  liferent  of  one- third  each  of  the  whole  fnnd; 
and  the  three  other  questions  will  be  answered 
in  the  negative. 

LoBD  YouNO — One  of  the  nieces  died  in  IMl. 
eleven  years  after  the  traster,  and  ahe  left 
neither  children  nor  nominee  to  take  the 
fee  of  what  she  liferented.  The  disposal  of 
the  share  she  had  previously  liferented  depends 
upon  the  expression  "survivors  or  snrvivor.* 
Did  the  testator  mean  to  limit  that  expres- 
sion to  the  survivors  or  sorviTor  of  hJBMsIf 
taking   the  period   to  b«   rarriTing   his  own 
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lif«.  That  is  the  meaning  vhioh  ineh  words 
may  bear,  and  most  oommonly  do  bear,  it  being 
manifest  upon  the  face  of  ihe  deed  that  that  is 
the  intention.  Bat  they  may  also  mean,  and 
frequently  do  mean,  sarrirorship  inter  $e,  and  if 
that  shall  appear  to  be  according  to  the  intention 
of  the  testator,  that  meaning  mnst  be  attached  to 
the  words.  Now,  if  we  put  that  latter  meaning 
npon  the  words  here  the  result  will  be  that  the 
£15,000  which  Jane  liferented  till  bar  death  will 
go  to  the  three  sarriving  nieces.  Admittedly 
that  would  have  been  the  case  if  Jane  had  died 
before  himself.  I  think  it  quite  dear  that  this 
aooords  with  the  intention  of  the  testator,  for 
he  only  intends  these  four  nieces,  and  their 
children  or  nominees,  to  participate  in  this  trust 
fund,  as  to  which  they  are  the  only  benefioiarieti 
named. 

The  next  deoeaser  was  liferentriz  of  £20,000. 
She  left  children,  and  I  think,  according  to  the 
language  of  the  deed,  the  fee  of  that  £20,000 
which  she  liferented  on  her  death  must  go  to  her 
children. 

If,  in  the  fntare,  one  of  the  surviving 
danghters  die  withont  children  or  nominees, 
the  snrriTor  will  liferent  £40,000,  and  the  fee 
of  whatever  she  liferents  will  go  to  her  chil- 
dren or  nominees.  But  if  the  last  should  leave 
no  children  or  nominees,  then  there  will  be 
a  fund  liberated,  and  no  recipients  according 
to  the  trust  That  will  be  a  case  of  result- 
ing trust,  and  there  will  be  a  question  whether 
the  trustees  then  hold  for  the  residuary  legatee 
or  for  the  next-of-kin. 

In  the  meantime  my  opinion  is  with  your  Lord- 
ship that  Jane's  death  after  the  testator,  without 
children  or  nominees,  put  matters  in  exactly  the 
same  position  as  if  she  had  predeceased  the 
testator,  and  that  the  surviving  three  thus  took 
the  whole  fund. 

Ijobd  Buthxbfusd  Oii/iBK  concurred. 

Lord  Lee — My  only  doubt  has  been  whether 
the  terms  of  the  deed  are  not  such  as  to  confer 
the  fee  of  an  equal  share  upon  the  nieces  who 
snrvived  the  testator.  Ou  the  whole,  however, 
after  considering  the  case  with  the  benefit  of 
your  Lordship's  views,  I  am  satisfied  that  there 
are  no  grounds  for  that  view,  and  I  therefore 
oononr. 

The  Court  prononnoed  the  following  inter- 
locutor : — 

"Answer  the  first  of  the  questions  therein 
stated  to  the  effect  that  the  parties  of  the 
second  part  are  entitled  to  a  conveyance  of 
one-third  of  the  special  fund  of  £60,000 : 
Find  it  unnecessary  to  answer  the  second 
question :  Answer  the  third,  fourth,  and 
fifth  questions  in  the  negative." 

Counsel  for  the  First  and  Second  Parties — 
Oraham  Murray — W.  0.  Smith.  Agents — ^Auld 
t  Macdonald,  W.S. 

Counsel  for  the  Third  and  Sixth  Parties — Oloag 
— LyelL    Agents— Home  &  Lyell,  W.S. 

Counsel  for  the  Fourth  Parties  —  Low — 
M'Lennan.     Agents — AiUd  &  Macdonald,  W-S. 

Counsel  for  the  Fifth  Party— Dickson— G.  W. 
Burnet.     Agent — James  F.  Mackay,  W.S. 


Tuetday,  June  4. 

SECOND    DIVISION. 

[Lord  Trayner,  Ordinary. 
TAIT  ft  CBICHTON  V.  MITCHELL. 

Contract — Implement— Sale  of  Share* — Prtneipal 
and  Agent. 

An  offer  to  sell  a  specified  number  of 
shares  of  a  company  was  accepted,  the 
acceptor  adding,  "  You  will  require  to  exe- 
cute two  transfers." 

In  an  action   for  implement,   Tuld   that 
this  was  not  a  condition   of  the  oonlraut 
added  by  the  acceptor,  which  reqnired  the 
offerer's  consent,  and  decree  of  implement 
granted. 
This  was  an  action  by  Meaars  Tait  i,  Crichton, 
W.S.,   Edinburgh,   against  Miss    Mary    Sawera 
Mitchell,  residing  in  Edinburgh,  for  implement 
of  a  contract  of  sale   by  delivery  to   the  pur- 
suers of  sixty-eight  shares  of  the  Caledonian  Fire 
and  Life  Insurance  Company. 

The  following  correspondence  had  passed : — 
Upon  15th  July  1888  the  pursuers  wrote  to  the  de- 
fender that  they  wanted  fifty  shares  of  this  com- 
pany for  a  client,  and  asked  what  price  she 
expected.  Upon  21st  July  the  defender  wrote — 
"  I  have  A  balance  of  sixty-eight  shares  of 
the  Caledonian  Insurance  Company  to  dispose  of, 
and  I  nnderstand  that  the  price  is  regulated  by 
the  market  value.  I  had  made  up  my  mind  to 
sell  them  as  a  whole  at  29^,  so  I  hope  yonr  client 
may  find  it  convenient  to  take  them  all  at  this 
figure."  Upon  2Srd  July  the  pursuers  wrote — 
"We  have  received  your  letter  of  the  21st 
offering  to  sell  us  sixty-eight  shares  of  the 
Caledonian  Insurance  Company  at  29^  per  share. 
We  accept  your  offer.  As  our  client  only 
wishes  fifty  shares,  you  will  require  to  execute 
two  transfers."  Upon  25th  July  Miss  Sawera 
wrote — "  I  have  received  your  letter  of  the  23rd 
inst.  I  fear  that  yon  have  not  apprehended  the 
meaning  of  my  former  letter,  which  was  simply 
that  if  yonr  client  would  take  the  sizty-f-iHbt 
shares  in  a  lot,  the  price  was  to  be  29^.  With 
this  your  letter  does  not  comply,  and  I  am  not 
inclined  to  agree  to  your  proposal." 

The  pursuers  pleaded  that  a  valid  contract  of 
sale  had  been  constituted  by  the  missives,  and  the 
defender  had  refused  to  fulfil  her  part  ot  the 
agreement. 

The  defender  pleaded— "(2)  Ko  title  to  sue. 
(6)  There  having  been  no  valid  contract  consti- 
tuted between  the  pursuers  and  the  defender,  the 
defender  should  be  assoilzied." 

Upon  21st  December  1888  the  Lord  Ordinary 
(Tbatnzb)  .  pronounced  this  interlocutor:  — 
"  Ordains  the  defender  to  implement  and  fulfil 
the  contract  of  sale  set  forth  in  the  conclnsions 
of  the  summons,  and  that  by  forthwith  executing 
and  delivering  to  the  putsaers  a  formal  and  valid 
transfer  in  their  favour  of  sixty-eight  shares  of 
the  Caledonian  Fire  and  Life  Insurance  Com- 
pany, the  pursuers  always,  on  delivery  being  made 
as  aforesaid,  making  payment  to  the  defender  of 
the  sum  of  £1989  sterling. 

'^Opinion. — I  think  there  was  a  concluded 
contract  between  the  parties,  which  both  are 
bound  to  fulfil,  and  which  either  may  enforce. 
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"  The  defender's  letter  of  2lBt  Jnly  was  a  dis- 
tinct enough  offer  to  sell  sixty-eight  shares  of  the 
Caledonian  Insurance  Company  at  £29,  Ss.  per 
share.  The  pursuer's  letter  of  23rd  Jnly  was  a 
distinct  acceptance  of  that  offer. 

"To  the  pursuers'  acceptance  there  was  added, 
'you  will  require  to  execute  two  transfers.' 

"The  defender  says  that  this  was  a  condition 
added  by  the  pursuers,  to  which  she  did  not  con- 
sent; that  the  acceptance  did  not  therefore 
exactly  meet  the  offer ;  and  that  no  contract  was 
thus  concluded.  I  think  this  quite  a  mistaken 
view  of  the  pursuers'  letter.  The  reference  to 
two  transfers  was  not  a  condition  of  the  contract. 
It  was  a  mere  detail— a  proposal — as  to  the  man- 
ner in  which  the  contract  was  to  be  carried  out  or 
ezeouted,  not  in  any  way  affecting  the  terms  of 
the  eontraot  itself." 

The  defender  reclaimed,  and  argned — There 
was  no  title  to  sne.  If  the  pursuers  were  acting 
for  a  client  they  ought  to  have  disclosed  him,  so 
that  the  defender,  in  the  event  of  loss,  might 
have  the  option  of  proceeding  against  either  the 
client  or  the  agent.  Here  the  pursuers  did  not 
disclose  the  principal,  and  it  appeared  that  they 
were  buying  the  stock  partly  for  themselves,  as 
was  shown  by  their  desire  to  have  two  transfers 
granted.  The  action  should  have  been  at  the 
instance  of  the  principal — Armitrong  v.  Stoket 
and  Oihtrt,  July  6,  1872,  L.R.,  7  Q.B.D.  698; 
Maiponoy'Hermano  v.  Mildred  GoyeneeJie  d  Com- 
pany, July  7,  1882,  L.B.,  9  Q.B.D.  .530;  BoWM, 
dc.  V.  Shand  and  OOi^s,  June  8,  1877,  L.B.,  2 
App.  Oas.  465.  There  was  no  contract.  The 
bargain  was  for  the  sale  of  sixty-eight  shares. 
The  pursuers  added  a  condition  which  the  de- 
fender did  not  accept. 

Oonnsel  for  the  respondent  was  not  called  upon. 

Without  delivering  opinions  the  Court  adhered 
to  the  judgment  of  the  Lord  Ordinary. 

Counsel  for  the  Beolaimer — D.  -F.  Balfour,  Q.  C. 
— C.  S.  Dickson.  Agents— T.  &  K.  B.  Ranken, 
W.S. 

Counsel  for  the  Bespondenis — Sir  C.  Pearson 
— Macfarlane.  Agents  —  Waddell  &  M'lntosh, 
W.S. 


Thursday,  June  6. 

SECOND    DIVISION. 

[Lord  Wellwood,  Ordinary. 
REID  V.  80MERVILLB  &  COMPANY  AND 
OTHERS. 

Bankrtiplcy—Oeasio — OitaiUm — WiffUl  Ahtmee 
— BanhnipUy  and  Ceuio  (Beotland)  Act  1881 
(44  and  45  Vict,  cap,  22),  $ec.  9. 

The  Baukmptcy  and  Cessio  (Scotland)  Act 
1881,  sec.  9,  provides— "If  the  debtor  fail 
to  appear  in  obedience  to  the  citation  under 
a  process  of  eetiio  bonorum  at  any  meeting 
to  which  he  has  been  cited,  and  if  the  Sheriff 
shall  be  satisfied  that  such  failure  is  wilful, 
he  may  in  the  debtor's  absence  pronounce 
decree  of  eettio  ixmorum." 
In  a  petition  for  e**iio  a  diet  was  fixed, 


but  before  the  date  thereof  it  was  agreed  in 
view  of  certain  oonoessions  of  the  debtor 
that  the  diet  should  be  continued  $ine  die. 
In  disre^rd  of  this  agreement  the  agents 
for  the  petitioning  creditor  moved  the  Sheriff- 
Substitute  to  fix  an  adjourned  diet,  whieh 
was  not  intimated  to  the  debtor,  and  to 
which  he  was  not  cited.  At  the  adjouroed 
diet  decree  of  eetsio  was  granted  ' '  in  respect 
of  no  appearance  by  or  for  the  defender." 
Seld  that  the  defender  had  not  wilfully 
absented  himself  from  the  diet,  and  the 
decree  reduced. 

Opinion  that  an  interlocutor  granting 
eettio  under  section  9  of  the  Bankruptcy  and 
Cessio  (Scotland)  Act  1881  shonid  contain  a 
finding  that  the  debtor  had  wilfully  absented 
himself  from  the  diet. 
0>  8th  February  Messrs  Somerville  &  Company, 
wine  merchants,  Leith,  presented  a  petition  for 
eettio  in  respect  of  a  promissory-note  for  £50, 
13s.  6d.,  granted  by  John  Beid,  publican, 
Barachnie,  Lanarkshire,  en  which  there  was  an 
expired  charge  without  payment.  The  proceed- 
ings were  instituted  by  the  directions  of  Robert 
M'Caig,  debt  collector,  who  acted  for  J.  Somer- 
ville &  Company,  and  the  local  soh'citors  were 
Messrs  Rose  &  Shearer,  solicitors,  Airdrie.  When 
the  petition  for  eetiio  was  presented  Beid  was  a 
notour  bankrupt  within  the  meaning  of  the 
Bankruptcy  and  Cessio  Acts,  not  being  able  to 
pay  his  way  at  that  time.  But  he  was  possessed 
of  means  which,  when  ultimately  realised  in 
March  1888,* should  have  been  sufficient  to  dis- 
charge all  his  outstanding  liabilities,  and  to  leave 
a  considerable  surplus. 

A  diet  of  Court  was  fixed  for  28th  February,  to 
which  the  debtor  was  duly  cited. ' 

Beid  consulted  Mr  D.  Munro,  accountant, 
Olasgow,  in  whose  favour  he  granted  certain 
trust  conveyances,  and  in  view  of  these  it  wm 
agreed  on  18th  February,  between  Munro  and 
M'Caig,  that  the  diet  fixed  should  be  adjonmed 
tine  die. 

In  disregard  of  this  arrangement,  on  the  S8tb 
Febmary  the  agent  for  the  petitioning  creditors 
obtained  a  oontinnation  of  the  diet  till  the  16th 
March.  Mo  intimation  of  this  was  made  to  the 
debtor,  or  to  anyone  on  his  behalf,  nor  was  he 
cited  to  the  adjourned  diet  On  the  16th  March 
the  Sheriff-Substitute  (MLlo)  pronounced  this 
interlocutor — "In  respect  of  no  appeatanoe  by 
or  for  the  defender,  decerns  the  debtor  John 
Beid  to  execute  a  disposition  omnium  bononm 
to  and  in  favour  of  Robert  Bums  M'Caig. 
accountant,  Olasgow,  who  is  hereby  appointed 
trustee  for  behoof  of  the  creditors  of  said  debtor, 
dispensing  with  the  trustee  finding  caution  iae 
tiatu." 

Beid  raised  this  action  of  reduction  against 
Somerville  &  Company  and  M'Caig,  and  pleaded 
— "  (1)  Said  decree  of  eettio  having  been  obtained 
by  the  defenders  in  violation  of  the  terms  of  tbe 
arrangement  come  to  between  the  said  D.  Munro 
junior  and  the  defender  M'Caig,  decree  la  eon- 
eluded  for  ought  to  be  granted.  (2)  The  pro- 
cedure in  said  petition  of  eetiio  having  been 
illegal  and  disconform  to  the  Cessio  Acts  ssd 
relative  Acts  of  Sederunt,  the  said  decree  should 
be  reduced  in  terms  of  the  conclusions." 

Proof  was  allowed,  the  import  of  iriiieh 
appears  from  tbe  note  by  the  Lord  Oidinsty 
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(WkuiWood),  who  pronounced  this  interlooator : — 
"  In  respect  the  late  John  Beid  was  not  duly  cited 
to  the  diet  at  which  the  decree  of  eeisio  nnder 
redaction  was  pronounced,  and  that  no  intima- 
tion of  the  said  diet  was  made  to  him  ;  finds,  in 
the  eironmstancea,  that  the  said  decree  is  re- 
ducible :  .  .  .  Therefore  red  aces  ...  in  terms 
of  the  oouclusions  of  the  summons,"  &c. 

"  Note. — [After  tta  ting  tliefaeit  and  quoting  the 
ninth  teetion  of  the  Bankruptcy  and  Cettio  Act 
1881] — ^It  appears  from  the  section  thus  quoted, 
which  is  the  only  statutory  authority  for  grant- 
ing decree  of  ee»»io  in  the  absence  of  the  debtor, 
first  that  the  debtor  must  have  been  cited  to  the 
diet  at  which  decree  is  prooounced;  and  secondly, 
that  the  Sheriff  shall  be  satisfied  that  the  debtor's 
failure  to  appear  is  wilful.  It  will  be  obserred 
that  the  Sheriff  does  not  state  in  bis  interlocutor 
that  he  was  satisfied  that  the  debtor's  failure  to 
appear  was  wilful.  I  shall  hereafter  consider 
whether  it  was  necessary  for  him  to  do  so ;  in 
the  meantime  I  shall  state  as  shortly  as  I  can  my 
▼iewB  upon  the  proof  which  has  been  led 

■ '  Xhe  conclusions  at  which  I  have  arrived  on 
the  proof  are  as  follows: — Fint,  I  do  not  think 
that  it  is  proved  that  the  defender  M'Caig 
undertook  to  abandon  the  cessio  proceedings 
altogether.  There  is  evidence  on  which  it  may 
be  plausibly  argued  that  he  did  so,  but  I  do  not 
think  that  he  ever  intended  to  do  so,  and  I  think 
that  the  bulk  of  the  evidence  goes  to  show  that 
in  point  of  fact  he  did  not  give  such  an  under- 
taking.    But — 

"  SeeoTidly,  I  think  it  is  quite  dear  that  after 
obtaining  from  Beid  a  trust-deed  in  favour  of 
himself  (M'Caig)  and  Munro,  M'Caig  intended 
and  undertook  that  the  cettio  proceedings  should 
drop  in  the  sense  of  being  continued  line  die, 
until  it  should  be  seen  whether  Beid's  estate 
could  not  be  satisfactorily  wound  up  nnder  the 
trust.  If  there  was  any  doubt  upon  this  point, 
it  is  made  perfectly  plain  by  M'Caig's  letter  to 
his  agents,  Rose  &  Shearer,  at  Airdrie,  on  14th 
February  1888,  in  which  he  says — 'Beid  has 
granted  a  conveyance  of  the  property,  and  also 
a  trust-deed  in  favour  of  Mr  Munro  and  myself, 
and  so  soon  as  the  former  can  be  placed  on  the 
register  the  eeitio  proceedings  will  drop.'  The 
conveyance  was  placed  on  the  register  on  16th 
February,  Now  the  diet  for  the  first  meeting  in 
(be  cettio  had  been  fixed  for  the  28th  of  February, 
and  on  27th  February  M'Caig  writes  to  Bose  & 
Uhearer — 'I  will  feel  obliged  by  your  asking  the 
Sheriff  to  continue  it  tine  die.  Beid  has  executed 
a  trnst-disposition  and  conveyance  for  behoof  of 
bia  creditors  in  favour  of  Mr  D.  Mnnro  jr. ,  and 
myself,  and  we  are  endeavouring  to  wind  up  the 
estate  under  said  deed,  but  we  should  prefer  the 
eeiiio  proceedings  being  continued,  in  case  it 
might  be  necessary  to  ask  the  Sheriff  to  appoint 
a  trustee.'  It  is  plain  that  it  was  not  expected 
or  intended  by  any  party  concerned  that  the 
debtor  should  lodge  his  accounts  or  attend  the 
diet  fixed  for  28th  February  ;  such  an  idea  was 
utterly  inconsistent  with  the  proceedings  which 
were  being  taken  under  the  trust-deed.  What 
happened  on  28th  February  was  that  Messrs  Bose 
A  Shearer  alone  appeared  before  the  Sheriff, 
and  instead  of  asking  the  Sheriff  to  continue  the 
diet  tine  die,  as  directed  by  M'Caig,  they,  in  the 
exercise  of  their  discretion,  asked  the  Sheriff  to 
fix  16th  March  for  the  adjourned  diet.     Now,  I 


do  not  find  the  slightest  evidence  that  this  ad. 
journed  diet  was  ever  made  known  to  the  debtor, 
or  to  anyone  acting  for  him. 

' '  Thirdly,  I  think  it  is  proved  that  D.  Munro 
juoior,  bona  fide  but  erroneously,  as  I  think, 
believed  that  M'Caig  had  undertaken  to  withdraw 
the  cettio  proceedings  altogether,  and  that  he 
acted  on  this  belief  by  giving  notice  to  that  effect 
to  the  debtor  and  to  the  creditors.  I  think  it 
right  to  note  in  passing  that  Munro,  though 
perhaps  not  so  shrewd  a  man  of  business  as 
M'Caig,  gave  his  evidence  in  a  straightforward 
and  truthful  manner.  It  appears  to  me,  however, 
that  Munro's  mistake  in  the  matter  is  immaterial, 
because  it  is  sufficient  for  the  decision  of  this 
case  that  by  M'Caig's  actings  Beid  was  led  to 
believe  that  M'Caig  would  not  move  in  the  ceuio 
proceedings  without  further  notice.  The  matter 
may  be  tested  in  this  way — Could  M'Caig  have 
moved  for  decree  on  28th  February  in  respect  of 
Beid's  failure  to  appear  on  that  day  ?  It  is  clear 
that  it  would  have  been  a  gross  breach  of  faith 
to  have  done  so.  But  further,  as  I  have  said, 
the  nnderstanding  of  all  parties  was  that  Beid 
should  neither  lodge  a  state  ef  his  affairs  nor 
appear  at  that  diet. 

"  Fourtldy,  Beid  was  not  specially  cited  to  the 
diet  of  16tb  March,  at  which  decree  was  pro- 
nounced, and  no  intimation  of  that  diet  was  given 
to  him.  Even  Munro  only  heard  accidentally 
that  M'Caig  was  talking  of  resuming  proceedings, 
but  no  diet  was  mentioned. 

"  BHfOdy,  Beid's  failure  to  appear  was  not 
wilful.  In  the  first  place,  he  did  not  know  of  the 
diet ;  and  in  the  next  place,  he  was  in  such  a 
state  of  health  that  he  could  not  have  attended  if 
he  had  known  ;  and  lastly,  I  cannot  doubt  that 
if  the  diet  had  been  intimated  to  the  witness 
Martin,  who  was  then  acting  for  him,  steps  would 
oertainly  have  been  taken  to  object  to  decree  of 
cettio  going  out.  Whether  the  objections  would 
have  been  successful  is  another  matter ;  but  there 
would  have  been  this  at  least  to  say,  that  Beid's 
estate  had  by  that  time  been  realised,  and  that 
the  proceeds  were  much  more  than  snJScient  to 
meet  all  bis  liabilities.  It  is  true  that  at  the  time 
when  decree  was  pronounced,  Beid,  or  at  least 
his  family  in  his  name,  were  disputing  the  valid- 
ity of  the  trust-deed  in  favour  of  M'Caig  and 
Munro ;  but  if  they  had  been  faced  with  the 
alternative  of  a  decree  sf  cettio,  I  cannot  doubt 
that  the  opposition  to  the  proceedings  under  the 
private  trust  would  have  been  withdrawn,  and 
the  consigned  money  would  have  been  at  once 
available  for  payment  to  the  creditors. 

"  Now,  if  the  facts  are  as  I  have  stated,  it  only 
remains  to  apply  the  law  to  them.  As  to  the  pur- 
suer's plea  that  the  procedure  was  disconform  to 
the  Cessio  Acts,  I  should  hesitate  to  rest  my 
opinion  on  the  ground  that  the  Sheriff  does  not 
state  in  his  interlocutor  that  he  was  satisfied  that 
the  debtor's  failure  to  appear  was  wilful,  although 
I  think  that  this  should  appear  on  the  face  of  the 
interlocutor.  But  I  think  that  it  sufficiently 
appears  from  the  process  that  the  Sheriff  had 
not  before  him  evidence  that  the  debtor  had 
been  duly  cited  to  that  diet.  Beid  no  doubt  was 
cited  to  the  diet  of  28th  February,  and  if  he  had 
appeared  at  that  diet  he  would  not  have  required 
to  be  cited  to  an  adjourned  diet ;  but  he  did  not 
appear  at  the  diet  of  28th  February,  and  the 
petitioning  creditors  gave  an  ample  explanation 
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of  his  non-appearanoe.  Now,  I  think  that,  look- 
ing to  the  <aat  that  the  prooednie  was  nnnsiial 
and  taetra  eurtum  curia  (the  Cessio  Acts  and  Acts 
of  Sederunt  not  containing  any  provisions  for  an 
adjonrnment  in  such  a  case),  the  Sheriff  was 
bound  to  hays  seen,  before  prononnoing  decree 
oteeuio,  that  dne  intimation  of  the  adjonraed 
diet  had  been  given  to  the  debtor. 

"  But  be  this  as  it  may,  I  think  that  it  was  con- 
trary to  the  good  faith  of  the  arrangement  made 
by  M'Caig  on  13th  Febrnary  to  move  again  in  the 
MMi'o  without  of  new  citing  or  giving  iatimation 
to  the  debtor.  I  do  not  think  that  M'Oaig  acted 
from  any  frandolent  motive  in  taking  decree 
withoat  intimation  to  the  debtor ;  and  fnrther,  I 
de  not  say  that  there  were  not  grounds  for  his 
wishing  to  revive  the  eeuio  proceedings.  But  be 
was  so  intent  on  obtaining  decree  and  having 
himself  appointed  trustee  that  he  appears  to 
have  acted  in  atter  forgetf ulness  or  disregard  of 
the  interests  of  the  debtor.  He  was  aotnally 
present  when  decree  was  pronounced,  and  know- 
ing what  he  did,  he  was  not  entitled  to  sit  silent 
and  allow  the  Sheriff  to  pronounce  decree  on  the 
assumption  that  Beid's  absence  was  wilful. 
Mainly  on  this  ground,  I  think  it  is  impossible  to 
allow  the  decree  so  obtained  to  stand.  I  arrive 
at  this  conclusion  with  some  reluctance,  because 
I  think  that  it  was  in  great  part  owing  to  the 
WTong-headedneas  of  the  present  pursuer  that  de- 
cree was  taken.  If  she  had  not  iinpngned  the 
trust  in  favour  of  M'Oaig  and  Monro,  and  had 
ceded  possession  of  the  premises,  they  would 
have  been  handed  over  to  the  purchaser,  the 
price  would  have  been  available  for  the  creditors, 
and  there  would  have  been  no  excuse  for  resort- 
ing to  the  etitio  proceedings.  Besides,  on  record 
the  charge  of  impetration  is  renewed.  For  those 
reasons,  and  others  which  I  need  not  specify, 
there  must  be  a  material  modification  of  expenses 
found  due  to  the  pursuer." 

The  defenders  reclaimed,  and  argued — There 
had  been  no  informality.  The  debtor  had 
been  properly  cited  to  appear. at  the  meeting  of 
28th  February,  and  tettio  could  have  been  com- 
petently taken  out  then.  The  adjourned  meeting 
was  the  same  as  the  meeting  upon  the  28th  Feb- 
rnary, and  his  absence  was  therefore  wilful. 

Counsel  for  the  pursuer  was  not  called  on. 

At  advising — 

IiOBD  Yoxmo — I  think  it  Is  very  important  as 
regards  the  future  practice  in  such  matters  that 
Wft  should  express  an  opinion  upon  the  case  now 
before  us.  My  opinion  upon  the  matter  is  quite 
dear,  and  it  is  founded  upon  section  9  of  the 
Bankruptcy  and  Oessio  (Scotland)  Act  of  1881. 
The  purpose  of  that  section  was  to  provide  a 
sharp  remedy  against  any  creditor  who  was  con- 
tamaoious  and  wilfully  refused  to  obey  the  orders 
of  the  Oonrt.  The  words  of  the  section  are— 
"  If  the  debtor  fail  to  appear  in  obedience  to  the 
citation  under  a  process  of  eeuio  bonortim  at  any 
meeting  to  which  he  has  been  cited,  and  if  the 
Sheriff  shall  be  satisfied  that  such  failure  is  wil- 
ful he  may  in  the  debtor's  absence  pronounce 
decree  of  ee$tio  bonorum,"  It  is  a  course  taken 
with  the  view  of  preventing  a  debtor  who  had 
been  duly  cited  to  attend  the  diet  from  con- 
tumaciously absenting  himself.  But  he  mnst  be 
duly  cited  to  attend  the  diet,  and  there  mnst  be 
no  excuse  which  can  reasonably  be  taken  for 


Us  absence ;  the  Shetiif  in  fact  must  be  satitfiel 
that  the  debtor  is  wilfully  contumacious.  I  hive 
no  doubt  that  the  Sheriff  could  adjourn  the  diet, 
and  that  the  eeuio  could  be  granted  at  the  ad- 
journed diet,  but  then  it  must  be  given  at  a  diet 
called  according  to  the  statute — i.e.,  a  meeting  to 
which  the  creditor  had  been  cited — and  the 
Sheriff  must  be  satisfied  that  he  was  wilfully 
contumacious.  I  do  not  think  that  these  thing! 
could  be  predicated  of  the  meeting  at  which  tUi 
decree  of  eeuio  was  given.  Beid  was  not  dnly 
cited  to  attend  the  diet,  and  so  he  could  not  be 
wilfully  contumacious.  I  think  the  whol*  pro- 
ceedings are  inept. 

LoBD  Bdthxbfubd  CuixK — I  do  not  think  it 
necessary  to  give  a  decision  as  to  Uie  wording  of 
the  interlocutor  of  the  Sheriff-Substitute,  but  I 
wish  to  state  my  opinion  upon  it.  If  the  Sheriff 
in  such  a  proceeding  as  this  piononnoea  what  is 
practically  a  decree  in  absence,  upon  the  ground 
that  the  debtor  has  wilfully  absented  himself 
from  the  diet  of  the  Court,  I  think  that  he 
should  state  that  in  his  opinion  such  is  really  the 
case.  I  do  not  wish  to  decide  that  snch  a  finding 
in  bis  interlocutor  is  necessary,  but  I  think  that 
it  would  be  much  better  if  thm«  was  snch  a 
finding. 

LoBD  Lbz  concurred. 

LoBD  jDsnoK-CuatK — I  quite  agree  with  all 
that  has  been  said  by  your  Iiordships  as  to  the 
advisability  of  the  Sheriff  showing  that  in  bis 
opinion  the  debtor  bad  wilfully  absented  himself 
from  the  diet  of  the  Court  by  making  some  find- 
ing in  his  interlocutor.  In  this  case  the  Court 
is  of  opinion  that  Beid  had  not  been  duly  cited 
to  appear  upon  the  16th  March,  and  therefore 
the  decree  of  eeuio  must  be  reduced. 

The  Oonrt  adhered. 

Counsel  for  the  Appellants — H.  Johnston — 
Wilson.     Agent— James  Oontts,  S.S.C. 

Counsel  for  the  Bespondent  —  Salvesen  — 
A.  S.  D.  Thomson.  Agents— Stnxrock  A  Orabam, 
W.S. 


Friday,  June  7. 
FIRST     DIVISION. 

DELANKY  V.   COLSTON  AND  OTHEB& 

Parent  and  Child — Ctutodfi—ChUdpliieed  Ftffaa- 
tarily  in  Oharitable  Institutien. 

In  1882  a  father  voluntarily  placed  his 
three  children,  aged  respectively  four  yean, 
two  years,  and  a  few  months,  in  the  hands 
of  the  founder  and  snperintendent  of  a 
charitable  institution  for  children,  who, 
after  keeping  them  in  one  of  the  homes  of 
the  institution  for  a  period  of  four  yean:, 
removed  them  in  1886,  without  Oie  oonacnt 
of  their  father,  to  a  property  belonging  to 
her  in  Kova  Scotia.  In  1884  directors  -wtn 
appointed,  but  they  did  not  aasnme  the 
management  of  the  institution  until  18S', 
when  the  superintendent  resigned.  In  oon- 
sequence  of  threatened  legal  proeeedinga.  the 
snperintendent,  on  the  advice  of  the  diree- 
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ion,  brought  back  the  ehUdren  in  the  end  of 
1886,  bat  the  direoto'rs  allowed  her  to  conceal 
them  from  their  parent,  and  from  thedirectors 
themgelves.  After  her  resignation  in  1887  the 
snperintendent  again  removed  the  children 
abroad. 

In  a  petition  by  the  fathar  for  an  order  on 

the  directors  to  deliver  his  children  to  him — 

held   that    thongh   the   superintendent   was 

originally  alone  responsible  for  their  custody, 

yet  the  respondents  by  becoming  directors 

incurred  the  obligation  of  re-delivering  the 

children  to  their  father,  and  as  throngh  their 

negligence  the  children  had  been  removed 

ontwith  the  jnrisdiccion  of  the  Conrt,  the 

prayer  of  the  petition  was  granted. 

The  Edinburgh  and   Leith  Children's  Aid  and 

Befage  was  founded  by  Miss  E.  M.  Stirling,  who 

was  its  honorary  superintendent,  and  contributed 

largely  to  its  maintenance. 

In  December  1882  Arthpr  Delaney,  painter, 
Cowgate,  Edinburgh,  applied  for  admission  to 
the  homes  of  the  institntion  for  his  three  children, 
aged  respectively  four  years,  two  years,  and  a 
few  months.  Delaney  agreed  to  pay  6b.  per 
week  for  the  children's  board,  and  they  were 
accordingly  received  into  one  of  the  homes 
ritnated  in  Mackenzie  Place,  Stockbridge.  The 
total  payments  made  by  him  amounted  to 
£1,  17s. 

In  June  1888  Delaney  presented  this  petition 
for  recovering  the  custody  of  his  children. 

Answers  were  lodged  by  the  directors  of  the 
institntion,  in  which  they  denied  liability,  and 
averred  that  it  was  Miss  Stirling  who  had  taken 
the  children  away,  and  that  they  had  done  all  in 
their  power  to  assist  the  petitioner  to  recover 
them. 

A  proof  before  Lord  Adam  established  the 
following  facts : — Prior  to  1884  Miss  Stirling 
managed  the  institution  along  with  a  committee, 
some  of  whom  afterwards  became  directors. 
After  1884  directors  were  appointed,  but  Miss 
Stirling  continued  to  manage  the  homes.  In 
1887  Miss  Stirling  terminated  her  connection 
with  the  homes  in  favour  of  the  respondents. 
Miss  Stirling  had  acquired  a  property  in  Nova 
Scotia  that  it  might  be  a  temporary  home  where 
she  oould  maintain  destitute  and  neglected  chil- 
dren sent  out  from  this  country  until  they  were 
placed  in  suitable  homes  in  Nova  Scotia,  Of  the 
petitioner's  children,  one  was  taken  by  Miss 
Stirling  to  Nova  Scotia  in  May  1886,  and  the 
other  two  in  Augnst  of  the  same  year.  In  the 
end  of  the  year  1886  the  petitioner,  throngh  a 
law-agent,  applied  to  the  respondents  for  the 
children's  address,  which  was  at  once  given  to 
him.  He  thereafter  threatened  proceedings  for 
the  return  of  the  children.  Shortly  afterwards, 
and  in  order  to  save  any  trouble,  the  respondents 
oommunioated  with  Miss  Stirling,  recommending 
her  to  bring  the  children  back  to  this  country  on 
her  return.  Miss  Stirling,  acting  on  this  advice, 
brought  back  the  children  with  herself  in  Novem- 
ber 1886,  and  the  respondents  believed  she 
took  them  to  her  private  residence,  which  was 
then  at  Wardie,  near  Edinburgh.  Miss  Stirling, 
however,  never  restored  the  said  children  to  any 
ot  the  homes  under  the  management  of  the 
respondents,  and  she  never  informed  them  how 
the  said  children  were  disposed  of.  Miss  Stirling 
returned  to  Nova  Scotia  with  the  children  on  or 
vox.,  xxn. 


about  May  1887.  The  directors  of  the  homes 
had  no  connection  with  Miss  Stirling's  property 
abroad,  nor  were  they  in  any  way  responsible 
for  MisB  Stirling's  conduct  of  children  whom  she 
took  out  with  her. 

Delaney  prepared  a  similar  petition  to  the 
present  in  the  end  of  1886,  when  the  children 
were  in  this  oonntry,  but  it  was  not  proceeded 
with  owing  to  want  of  funds.  He  had  made 
frequent  applications  at  the  homes  and  to  Miss 
Stirling,  and  throngh  his  solicitor,  but  he  had  not 
been  able  to  obtain  any  definite  information 
regarding  his  children,  or  to  secure  an  interview 
with  them.  It  was  believed  that  at  the  date  of 
the  present  application  the  children  were  in 
Nova  Scotia. 

Argued  for  the  petitioner — Miss  Stirling  was 
in  fault  in  removing  the  children  abroad,  but 
the  respondents  had  assisted  her  in  keeping  the 
children.  They  could  have  forced  Miss  Stirling 
to  give  him  both  information  of  and  access  to 
them  in  1886.  The  blame  was  joint,  and  the 
respondents  ought  to  be  ordained  to  restore  the 
children  to  the  jurisdiction  of  the  Court. 

Argued  for  the  respondents— The  children 
were  committed  by  the  petitioner  to  Miss  Stirling, 
and  not  to  the  respondents.  Her  connection  with 
the  homes  was  severed  in  1887,  and  the  respon- 
dents coqld  in  no  way  control  Miss  Stirling's 
actings,  i»or  were  they  aware  where  the  children 
were  at  the  present  time.  The  petitioner  was 
himself  to  blame  for  not  taking  action  when  the 
children  were  brought  back  to  this  country  in 
1886.  He  virtually  consented  thereby  to  their 
being  taken  away  again,  as  it  was  supposed  he 
had  abandoned  them. 

After  the  discussion  the  following  minnte  was 
lodged  by  the  respondents :—"  Lobhieb,  for  the 
compearing  respondents,  stated  that  in  conse- 
quence of  the  expression  of  opinion  by  the  Court 
that  the  prayer  of  the  petition  could  not  be 
refused,  the  respondents  undertake  to  apply  forth- 
with to  Miss  Stirling  for  the  return  of  the  children 
to  tham,  and  if  necessary,  to  take  proceedings  in 
the  Canadian  Courts  for  that  purpose  ;  and  they 
crave  that  in  the  meantime  any  judgment  pro- 
nounced by  the  Court  should  be  limited  to  the 
first  finding  in  the  prayer  of  the  petition,  namely, 
that  the  petitioner  is  entitled  to  the  custody  of 
his  children." 

At  advising — 

LoBD  PfizsiDEin — When  the  petitioner  applied 
in  the  month  of  December  1882  to  have  his  child- 
ren received  into  what  is  called  the  Edinburgh 
and  Leith  Children's  Aid  and  Refuge,  in  point  of 
fact  the  children  were  received  by  Miss  Stirliqg, 
and  it  does  not  appear  that  anybody  else  was 
responsible  for  the  custody  of  the  children  at 
that  time  except  Miss  Stirling.  Bat  it  must  be 
quite  clear,  I  think,  that  when  the  respondents 
became  directors  of  this  institution  in  the  year 
1884  they  assumed  a  responsibility  for  the  safe 
custody  of  all  the  children  that  were  in  these 
homes  or  in  other  places  belonging  to  the  insti- 
tution. And  among  other  obligations  and  respon- 
sibilities which  they  thus  incurred  by  becoming 
directors  was  the  obligation  to  re-deliver  the  child- 
ren to  their  parents  when  they  were  demanded. 

Now,  in  point  of  fact,  these  children  were  taken 
out  of  the  jurisdiction  of  this  Court  and  out  of 
the  United  Kingdom  in  1886,  and  that  was  cer- 
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taitdy  •  most  indefensible  proceeding.  Nothing 
ooold  justify  that  without  the  consent  of  the 
parents.  The  respondents,  the  directors  of  the 
institution,  seem  to  have  been  sensible  of  that 
yery  soon  after  it  took  place,  and  they  remon- 
strated with  Miss  Stirling,  vho  had  carried  the 
children  to  Nova  Scotia,  and  desired  her  to  bring 
them  back.  In  that  I  tbink  they  acted  quite 
rightly.  But  then  I  think  they  acted  very  far 
short  of  their  duty  after  the  children  were  brought 
back  to  this  country,  because  they  allowed  Miss 
'  Stirling,  after  she  had  brought  the  children  to 
the  neighbourhood  of  Edinburgh,  to  conceal  these 
children — conceal  them  from  their  parents,  and 
also  from  the  respondents  themselves. 

Indeed  there  is  an  appearance  on  the  part  of 
the  respondents  of  an  indisposition  to  require 
any  knowledge  of  where  these  children  were, 
and  to  all  applications  on  the  part  of  the  peti- 
tioner for  access  to  his  children  there  could  be 
no  satisfactory  answer  made.  The  consequence 
was  that  the  children  were  again  carried  oat  of 
the  country.  Now,  for  that  I  think  the  respon- 
dents must  be  answerable,  because  they  were  thus 
violating  the  obligation  which  they  had  under- 
taken, to  be  responsible  for  the  safe  custody  of 
the  children  while  they  were  in  the  institution, 
and  to  deliver  when  the  parents  required  them. 
It  is  therefore,  I  think,  impossible  not  to  say 
that  the  respondents  are  under  an  obligation  to 
deliver  these  children  now  to  the  petitioner; 
and  the  only  question  which  perplexes  one  in 
dealing  with  the  case  is,  that  as  the  children 
are  not  here  it  may  require  the  lapse  of  some 
considerable  tim3,  perhaps  proceedings  in  another 
country,  in  order  to  accomplish  the  object  for 
which  this  petition  was  presented.  I  approve 
entirely  of  the  spirit  in  which  this  minute  is 
expressed,  which  Mr  Lorimer  has  just  read,  and 
I  am  very  glad  to  find  from  that  that  the  respon- 
dents are  now  fully  alive  to  what  their  respon- 
sibilities are.  But  I  think  it  would  be  hardly 
consistent  with  the  duty  of  the  Court  to  abstain 
now  from  pronouncing  an  order  against  the 
respondents  for  the  re-delivery  of  the  children. 
Of  course  that  must  be  qualified  to  this  extent, 
that  they  must  have  time ;  and  the  order  which 
I  would  propose,  with  your  liordsbips'  con- 
currence, to  pronounce  is  to  ordain  the  whole 
parties  called  as  respondents  in  the  petition  to 
deliver  to  the  petitioner  bis  children  James, 
Annie,  and  Bobina  Delaney,  named  in  the 
petition,  and  that  on  or  before  the  first  sederunt 
day  in  October  next;  and  further  appoint  the 
respondents  to  report  to  the  Court  on  Thursday 
18th  July  next  what  steps  have  been  taken  in 
pursuance  of  this  order. 

LoBD  SsAHD  and  Lobd  Adam  concurred. 

Lord  Mube,  who  had  been  absent  during  a  part 
of  the  proceedings,  delivered  no  opinion. 

The  Court  ordained  the  respondents  to  deliver 
to  the  petitioner  his  children  on  or  before  the 
first  sederunt  day  in  October  next,  and  further 
ordained  the  respondents  to  report  to  the  Court 
on  Thursday  the  18th  July  next  what  steps  had 
been  taken  iu  pursuance  of  this  order. 

Counsel  for  the  Petitioner  —  James  Clark. 
Agent — ^E.  Cenholm  Tonng,  'W.S. 

Counsel  for  the  Bespondent — Lorimer.  Agent 
— B.  C.  Gray,  S.S.C. 


Tueiday,  June  11. 


SECOND    DIVISION. 

MAODONALD  AND  OTHEBS  V.  UACDONALD's 
EXECUTOR. 

Deporit- Receipt  —  Donation — Valu4  of  Term*  of 
Receipt  where  Oifl  alleged. 

A  deposited  £286  in  deposit-reoeipt  in  a 
bank  in  name  of  himself  and  B  his  brother, 
"to  be  drawn  by  them,  or  either  or 
survivor,"  and  retained  the  depoeit-raceipt 
in  his  possession.  B  and  his  daughter 
deponed  that  ten  days  before  his  deaUi  A, 
believing  himself  to  be  dying,  made  a  dona- 
tion of  the  money  to  B,  and  delivered  to  him 
the  deposit-reoeipt. 

Held  that  donation  had  been  proved  on 
the  evidence  of  the  donee  and  his  daughter, 
corroborated  by  the  terms  of  the  deposit- 
receipt,  as  indicating  some  intention  on  the 
part  of  the  deceased  to  benefit  B. 
The  late  John  Macdonald  died  in  Edinbargh, 
aged  about  seventy,  unmarried  and  intestate,  on 
22ad  December  1887.      His  brother  Alexander 
Macdonald,   29   Marchmont    Boad,    Edinburgh, 
was  decerned  his  executor-dative  gua  next-of- 
kin.     He  delayed  giving  up  an  inventory  of  the 
deceased's  estate  and  expeding  confirmation,  as 
he  declined  to  include  in    said   estate  a  sum 
contained  in  a  deposit-receipt  left  by  his  brother, 
which  was  in  the  following  terms  : — 

"  British  Linen  Companff  Bank, 
"£286,  lOs.  2d.  stg.      Invemeit,  StAifay  1867. 

' '  Becei ved  from  Mr  John  Macdonald,  Dochfoor, 
and  Mr  Alexander  Macdonald,  his  brother,  to  be 
drawn  by  them,  or  either,  or  sorviTor,  Two 
hundred  and  eighty  six  pounds,  19/3  atg., 
which  is  this  day  placed  to  the  credit  of  their 
deposit  account  with  the  British  Linen  Com- 
pany. " 

There  was  also  a  deposit-receipt  of  the  Mune 
date  in  the  following  terms : — 

' '  Caledonian  Banking  Company,  Limitei, 
"£280,  lis.  4d.  Internes*,  5th  Hay  1887. 

' '  Beceived  from  Mr  John  Macdonald,  Dochf onr, 
and  Mr  Hugh  Macdonald,  Balmore,  Abriachan, 
Two  hundred  and  eighty  pounds,  11/4  stg., 
repayable  to  either  or  survivor,  which  is  placed 
to  their  credit  on  deposit-receipt  with  the  Cale- 
donian Banking  Company,  Limited." 

Hugh  Macdonald  therein  mentioned  was  a 
brother  of  the  deceased,  and  had  died  in  April 
1887.  The  money  contained  in  that  depost- 
recelpt  admittedly  formed  part  of  the  estate 
of  the  deceased.  Besides  the  money  in  thee* 
two  deposit-receipts  the  deceased  left  about 
£35. 

Duncan  Macdonald  and  the  children  of  anotbar 
brother,  as  the  next-of-kin  of  the  deceased,  raised 
this  action  of  count,  reckoning,  and  payment 
against  the  executor  in  the  Sheriff  Court  at 
Edinburgh,  by  which  they  sooght  to  have  tbs 
sum  of  £286,  19s.  2d.  included  in  the  estate  of 
the  deceased. 

The  defender  averred— "The  deposit-noeipt 
for  £286,  198.  .  .  .  consisted  of  moneys  beloncing 
jointly  to  the  deceased  John  Macdonald  and  the 
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defender.  It  was  the  intention  of  John  Maodonald 
that  the  whole  of  the  contents  of  the  said  deposit- 
receipt  should  belong  to  and  be  the  propert;  of 
the  defender  in  the  eyeut  of  his  suTvivanoe.  John 
Maodonald,  some  time  before  his  death,  de- 
livered over  to  the  defender  the  deposit-receipt 
as  his  sole  property,  and  gifted  the  contents 
thereof,  so  far  as  belonging  to  him,  to  the  de- 
fender, and  the  same  is  his  sole  and  exdnsiTe 
property." 

At  proof  before  the  Sheriff  the  only  witnesses 
examined  for  the  defender  were  himself  and  his 
daughter.  He  deponed: — "My  brother  John 
oame  ...  to  my  house  abont  the  end  of  October 
1887.  He  was  in  bad  health  at  that  time,  and 
oame  to  reside  with  me  on  that  acoount  to  see  if 
the  change  would  do  him  good.  .  .  .  His  health 
did  not  improve  after  he  came  down  to  Edin- 
burgh ;  he  got  weaker,  and  died  on  22nd  Decem- 
ber 1887.  I  recollect  his  taking  an  airing  in  a 
cab  abont  ten  days  before  his  death.  When  he 
came  into  the  house  after  the  airing,  he  said  to 
me  that  the  doctor  had  told  him  he  was  not 
likely  to  get  rid  of  his  trouble,  and  he  wished  to 
settle  matters.  He  opened  his  desk  and  took  out 
a  paper  which  he  banded  to  me,  and  said,  '  That 
is  for  yoa,  Sandy ;  that  is  for  yon  wholly.' 
[Shown  deposit-receipt  for  £286,  19s.  2d.,  by  the 
British  Linen  Bank,  dated  6th  May  1887.]  That 
is  the  paper  which  my  brother  handed  to  me  on 
that  occasion.  .  .  .  When  I  got  the  deposit- 
receipt  from  him,  I  pnt  it  into  my  own  trunk.  I 
never  gave  it  back  to  him  again.  It  remained  in 
my  possession  in  the  trunk  until  the  Saturday 
night  after  the  funeral."  The  defender  further 
deponed  that  he  had  from  time  to  time  handed 
various  sums,  amounting  in  all  to  about  £100,  to 
the  deceased  for  deposit  in  bank.  He  believed 
that  this  money  was  included  in  the  deposit- 
receipt  in  question.  In  cross-examination  the 
defender  repeated  substantially  his  previous  ac- 
oount of  the  alleged  donation.  He  denied 
that  he  had  expressed  surprise  to  the  pur- 
suers that  his  brother  had  inserted  his  name 
in  (he  deposit-receipt,  and  that  he  .had  dis- 
played to  them  any  other  document  than  the 
receipt  in  question.  He  was  charged  by  the 
deceased  to  look  after  his  brother  Duncan,  who 
was  weak  mentally. 

His  daughter  Margaret  Maodonald,  aged  80, 
deponed: — "My  uncle  died  on  32nd  December 
1887.  I  recollect  him  going  out  for  an  airing  in 
a  cab  about  ten  days  before  his  death.  When  he 
oame  back  I  helped  my  father  to  bring  him  into 
the  house.  He  said,  '  The  doctor  told  me — and 
I  am  afraid  he  is  right — that  I  won't  get  better.' 
He  then  asked  for  his  writing-desk,  and  went  to 
it,  saying,  '  As  long  as  I  am  able,  I  would  like  to 
settle  affairs  if  I  can.'  He  opened  his  desk  and 
took  out  a  deposit-receipt  by  the  British  Linen 
Bank,  and  handed  it  to  my  father.  I  am  now 
shown  the  deposit-receipt.  It  was  handed  to  me 
at  the  time,  and  I  read  it.  When  my  uncle 
handed  it  to  my  father,  he  said,  'Sandy,  here 
take  this ;  I  give  it  to  you  wholly  for  yourself, 
and  I  hope  that  yon  will  remember  that  Duncan 
has  been  my  care  all  my  life,  and  that  you  will 
always  see  to  him,  that  he  may  never  want.'  My 
father  put  the  deposit-receipt  into  his  pocket, 
and  afterwards  into  his  own  box." 

The  only  witnesses  examined  for  the  pursuers 
were  John  Macdonald,  aged  80,  a  nephew,  and 


Maggie  Maodonald,  aged  86,  a  niece  of  the  de- 
ceased. 

They  had  been  summoned  to  Edinburgh 
by  the  defender,  but  found  their  uncle  dead 
when  they  arrived.  Their  evidence  related 
to  circumstances  in  the  defender's  bouse  after 
they  arrived,  and  especially  after  the  funeral, 
and  in  some  particulars  their  account  of 
what  then  occurred,  while  consistent,  differed 
from  that  ^iven  by  the  defender  and  his 
daughter. 

On  March  18th  1889  the  Sheriff-Substitute 
(RtrxHEBFDBD)  found  that  the  defender  had 
failed  to  prove  donation. 

His  note  contained  the  following  statements — 
"The  Sheriff-Substitute  thinks  it  right  to  say 
that  the  witness  Margaret  Macdonald,  who  is  a 
woman  thirty  years  of  age,  gave  her  evidence  in 
apparently  a  very  truthful  manner.  ... 

"  But,  nnfortnnately  for  the  defender,  the  case 
presents  some  features  which  are  very  unfavour- 
able to  his  claim.  It  must  be  kept  in  view  that 
the  deceased  died  in  the  defender's  house,  at  a 
distance  from  his  friends  and  relatives,  other 
than  the  family  of  the  defender,  who  had  uncon- 
trolled access  after  his  death  to  the  repository 
in  which  he  kept  his  papers.  It  would  have  been 
easy  for  him  to  have  made  an  informal  will,  or  to 
have  left  some  written  instructions  with  refer- 
ence to  the  disposal  of  his  property,  but  it  is 
said  that  be  died  intestate,  and  no  legal  adviser 
was  called  in.  Now,  the  pursuer  John  Mao- 
donald and  his  sister  have  given  an  account  of 
what  passed  subsequent  to  the  funeral,  which  in 
several  respects  directly  contradicts  the  state- 
ments in  evidence  of  the  defender  and  his 
daughter.  They  say  that  the  defender  took  both 
the  deposit-receipts  out  of  his  own  box,  whereas 
the  defender  gays  that  he  only  had  in  his  posses- 
sion the  one  in  dispute,  and  that  the  other  was  in 
the  desk  of  the  deceased.  The  pursuers  also  say 
that  the  defender  expressed  surprise  at  his  name 
having  been  pnt  in  the  deposit-receipt,  and  that 
he  did  not  at  first  state  that  it  had  been  given  to 
him  by  his  brother  before  his  death.  They 
also  say  that  the  defender  told  them  that 
he  (defender)  had  given  his  brother's  gold 
watch  to  his  daughter  Mary  (Bella),  while  the 
defender  and  his  daughter  allege  that  the 
deceased  gave  it  to  Mary  as  a  present  for 
nnrsing  him ;  but  she  has  not  been  examined  as 
a  witness.  .  .  . 

"  In  the  case  of  Rots  v.  UeUit,  1871, 10  Macpb. 
197,  Lord  Deas  observed  that  in  none  of  the 
cases  in  which  effect  had  been  given  to  the  proof 
of  donation  was  there  any  room  for  doubting  the 
evidence.  'Wherever  the  evidence  was  at  all 
doubtful  we  have  invariably  refused  to  give  effect 
to  the  alleged  donation.  In  a  case  of  this  kind 
we  must  look  to  the  whole  circumstances.  It  is 
not  a  question  as  to  the  mere  balance  of  evidence 
where  there  is  no  balance  either  way.  The  party 
alleging  donation  is  bound  to  overcome  the  pre- 
sumption against  donation.' " 

The  defender  appealed  to  the  Court  of  Session, 
and  argued — Donation  had  been  proved.  The 
history  of  the  transaction  given  by  the  defender 
was  corroborated  by  his  daughter,  and  was  in 
itself  likely.  The  terms  of  the  deposit-receipt, 
though  they  did  not  per  te  confer  a  title,  indi- 
cated soma  purpose  in  the  deceased's  mind  asso- 
ciated with    his   brother    Alexander,   when   he 
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deposited  themoney.  TherehadbeendeliTeryhere 
which  made  the  case  all  the  stronger — Croabie't 
Trtutet$  ▼.  Wright,  May  28.  1880,  7  B.  823 
(Lord  President) ;  Blytfi,  <te.  t.  CurU,  Febmary 
20,  1885,  12  R.  674  ;  OonneWi  Trustee*,  Jnly  16, 
1886,  18  R.  1175  (Lord  Shand,  p.  1187).  Some 
of  the  money  at  least  had  come  from  Alexander. 
The  Sheriff-Snbstitnte  bad  placed  too  much 
weight  npon  the  slight  discrepancies  in  the  ac- 
eonnts  of  what  occurred  after  the  iuneral.  To 
refuse  the  appeal  would  be  equivalent  to  sayiog 
that  the  defender  and  his  daughter  had  concocted 
the  story  to  defraud  the  other  relations,  and  had 
committed  perjury. 

Argued  for  the  pursuers  and  respondents — The 
judgment  of  the  Sheriff-Snbstitnte  was  right 
The  deposit-receipt  per  »e  conferred  no  title — 
OutAiU  T.  Burnt,  March  20,  1862,  24  D.  849  ; 
Watt'i  Tnuteet  v.  Ifaekemie,  July  1,  1869,  7 
Maoph.  930  ;  Gonnell't  Trusteei,  supra.  There 
had  not  been  sufficient  evidence  to  oyercome  the 
strong  presumption  against  donation.  The  only 
witnesses  were  the  defender  and  his  daughter, 
both  interested  parties,  in  whose  house  the 
deceased  had  died,  and  whose  evidence,  where  it 
was  capable  of  being  tested,  had  been  contradicted 
— Boss  V.  MeUis,  December  7,  1871,  10  Macph. 
197 ;  Sharp  v.  Paton,  June  21, 1883,  10  R.  lOOQ. 
It  the  deposit-receipt  was  handed  over  at  all,  it 
was  in  trust  for  Duncan,  and  this  as  a  verbal 
will  was  invalid — Thomson,  Ae.  v.  Dunlop,  Janu- 
ary 9,  1884,  11  B.  463.  The  argument  of  inten- 
tion from  the  terms  of  the  deposit-receipt  here 
lost  its  force,  because  another  deposit-receipt 
taken  on  the  same  day  was  in  the  names  of  the 
deceased  and  of  a  brother  who  was  then  to  his 
knowledge  already  dead.  Probably  the  bank 
suggested  the  two  names  for  convenience  in  up- 
lifting the  money. 

At  advising— 

LoBO  JusnoE-CnEBK— The  late  John  Mao- 
donald  upon  6tb  May  1887,  and  from  that  time 
onwards  until  a  short  time  before  his  death,  had 
in  his  possession  a  deposit-receipt  of  the  British 
liinen  Company  Bank  iu  these  terms — ' '  Received 
from  Mr  John  Maodonald,  Dochfonr,  and  Mr 
Alexander  Macdonald,  his  brother,  to  be  drawn 
by  them,  or  either  or  snrvivor,  £286,  198.  2d. 
Btg.,  which  is  this  day  placed  to  the  credit  of 
their  deposit-aooonnt  with  the  British  Linen 
Company. " 

Now,  the  question  is,  whether  that  deposit- 
reoeipt,  which  remained  in  the  hands  of  John 
Macdonald,  was  or  was  not  delivered  by  him  as 
a  donation  to  Alexander  Maodonald,  the  person 
named  in  the  body  of  the  deposit-receipt.  First 
consider  the  terms  of  the  deposit-receipt  itself. 
These  do  not  in  any  way  settle  whose  is  the 
money  in  the  deposit -receipt,  but  they  have  a 
bearing  upon  that  question.  They  bear  that  the 
money  was  received  from  those  two  persons,  and 
that  it  was  payable  to  either  of  them  or  the  snr- 
vivor, and  it  has  been  decided  in  the  case  of 
Crosbie't  Trustees  that  the  terms  of  a  deposit- 
receipt  are  matter  for  consideration  in  deter- 
mining the  question  whether  there  has  been 
donation  by  one  of  the  parties  to  the  other. 
In  Crosbie't  case  the  deposit-receipt  differed  in 
terms  from  this  one,  and  had  been  altered  from 
time  to  time,  and  had  been  changed  into  its  final 
form  at  a  particular  date.     Here  the  terms  do 


not  seem  to  have  been  ohanged,  but  they  are 
different  from  those  used  in  the  other  deposit- 
receipt  in  the  names  of  John  Macdonald  and  his 
brother  Hugh.  Some  purpose  most  have  been 
intended  to  be  served  by  the  different  terms  of 
these  two  deposit-receipts.  The  case  for  the 
defender  is  that  the  sum  contained  in  the  British 
Linen  Company  Bank's  deposit-receipt  was  made 
np  from  money  belonging  to  both  of  them.  He 
says  that  when  he  was  visiting  his  brother  it  was 
put  together,  and  put  in  the  bank  by  his  brother. 
It  is  said  that  that  is  not  a  likely  thing  to  have 
happened  in  the  ciroumEtances.  It  is  not  more 
unlikely  than  that  the  deceased  should  take  a 
receipt  in  the  names  of  himself  and  Alexander 
if  Alexander  contributed  nothing,  especially  aa 
they  did  not  live  in  the  same  place.  There  is  no 
evidence  to  support  the  contention  of  the  pni^ 
suers'  counsel  that  the  terms  of  the  receipt  had 
been  suggested  by  the  bank  officials,  and  we  must 
take  it  that  the  terms  of  the  receipt  were  such 
as  were  desired  by  John  Maodonald  when  he  made 
the  deposit. 

The  case  of  Orsibie'i  Trustees  is  of  great 
importance,  for  it  has  settled  that  in  such 
an  inquiry  as  the  present  "the  terms  of  the 
deposit-receipt  are  very  important  elements  of 
evidenee,  because  they  indicate  some  purpose 
of  the  deceased  when  he  took  the  deposit- 
receipt  in  these  terms." 

Now,  the  deposit-receipt  being  in  those  terms, 
it  is  said  to  have  been  delivered  by  the  one  person 
named  in  it,  and  who  had  it  in  his  possession,  to 
the  other  person  named  in  it,  and  that  this  took 
place  when  the  former  was  in  the  immediate 
contemplation  of  death.  The  defender  and  bis 
daughter  distinctly  concur  in  the  aooonnt  they 
give  of  this  matter.  They  repeat  on  different 
occasions,  not  identically  but  substantially,  the 
same  words.  True,  there  was  added  to  the  words 
of  donation  a  desire  that  the  defender  should  take 
good  care  of  his  brother  Duncan,  but  having 
carefully  looked  into  this  matter  I  do  not  think 
that  this  was  a  condition  attached  to  the  dona- 
tion. It  was  given  with  a  pious  request,  not  in 
trust  for  Duncan.  The  question  comes  to  be, 
whether  tbe  defender's  evidence  commends  itseU 
to  our  judgment?  I  may  say  at  once  I  believe 
it,  and  think  that  the  daughter's  evidence  ia  con- 
firmatory of  it.  It  is  said  that  there  is  contra- 
dictory evidence,  and  undoubtedly  there  is,  but 
not  as  to  what  occurred  at  the  time  of  the  alleged 
donation,  only  with  regard  to  what  took  pUoa 
after  the  funeral  between  the  defender  and  the 
other  relatives. 

The  question  in  my  judgment  is,  not  whether 
there  is  contradictory  evidence  in  this  proof,  but 
whether  the  contradictory  evidence  so  shakes  our 
faith  in  the  evidence  of  the  defenders  as  to  produce 
donbt  in  our  minds  with  regard  to  the  donation. 
The  donee  is  not  to  be  put  at  the  mercy  of 
another  interested  party  by  mere  contradiction  ob 
other  matters.  Tbe  contradictions  to  receive 
weight  must  be  such  as  affect  the  evidence  of 
donation.  I  believe  the  evidence  of  tbe  defen- 
ders, and  no  substantial  doubt  has  been  produced 
in  my  mind  by  the  evidence  of  the  pnrsoen. 
The  discrepancies  as  to  what  ocenrted  after  the 
funeral  are  just  such  as  will  occur  where  partiw 
suspicious  of  each  other  are  giving  an  aooonnt  of 
what  took  plaoe.  They  do  not  affect  the  bona 
fides  of  the  defender  and  his  daughter,  and  have 
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received,  I  think,  too  mnoh  weight  from  the 
Sherifl-SubstitTite. 

I  am  aooordiagly  for  Bastainicg  the  appeal. 

LoBD  Toxma— I  am  of  the  same  opinion,  and 
generally  upon  the  same  grounds.  I  rentore  to 
point  out  for  myself  that  althongh  donation  was 
in  a  sense  the  question  involved  here,  yet  the  case 
was  peculiar  in  this  respect,  because  the  tme 
qaestion  was  whether  or  not  the  defender  was  the 
lawful  owner  of  this  document  of  debt  as  credi- 
tor therein.  It  is  decided — and  I  say  nothing  of 
the  decisions  here—that  the  terms  of  such  a  docu- 
ment of  debt  taken  payable  to  either  of  two 
persons,  and  the  survivor  will  not  operate  as  a 
destination  in  the  same  way  as  they  would  if 
contained  in  a  dooament  of  debt  granted  by 
another  than  a  banker.  There  is  a  great  deal  to 
be  laid  In  support  of  that  view,  and  there  is  a 
great  deal  to  be  said  against  it,  but  I  only  venture 
to  indicate  that  when  the  proper  case  arises  it 
might  be  re-considered  whether  there  is  any  real 
difference  between  an  obligation  by  a  banker  and 
by  anyone  else,  and  whether  a  deposit-receipt  is 
distingoishable  from  a  receipt  by  the  borrower  in 
a  bond.  'Upon  the  qaestion  whether  the  defender 
is  the  lawful  creditor  we  have  evidence,  and  upon 
that  evidence  theSheriff-Snbstitnte,  whose  opinion 
is  entitled  to  very  great  weight,  has  decided  that 
the  defender  is  not  entitled  to  the  deposit-reoeipt 
as  creditor  therein. 

Now,  what  wonld  have  been  the  legal  view  in 
the  absence  of  any  evidence  on  either  side? 
The  defender  is  in  possession  and  has  the  oos- 
tody  of  the  document ;  he  holds  it,  his  name  is 
on  it  as  creditor  therein,  he  is  the  only  creditor 
therein  in  the  circumstances  which  have  oc- 
onrred.  Is  it  of  any  legal  significance  that  his 
name  stands  second,  and  not  first  ?  I  think  that 
absolutely  immaterial.  Therefore  in  the  absence 
of  all  evidence  I  think  Alexander,  being  the  sur- 
vivor and  in  possession,  is  in  the  same  position  as 
John  wonld  have  been  in  if  hdhad  survived  and 
kept  possession  of  the  receipt.  Bat  there  is 
evidence,  and  the  evidence  must  determine  the 
qaestion.  It  appears  that  John  paid  money  into 
the  bank,  being  accompanied  by  Alexander  at 
the  time,  npon  a  deposit-receipt  in  the  terms 
qnoted,  which  he  kept.  liaying  aside  in  the 
meantime  the  only  evidence  of  where  the  money 
came  from— which  is  that  of  Alexander,  who 
says  he  contributed  £100,  and  that  the  rest  was 
ont  of  John's  pocket,  and  take  it  that  it  was 
John's  wholly.  He  took  the  deposit-receipt  in 
these  terms,  he  alone  was  the  creditor,  and  he 
was  under  no  obligation  to  his  brother  Alexander. 
He  might  have  got  the  money,  he  could  have 
nplif  ted  it  and  re-invested  it,  changing  the  terms 
of  the  receipt  All  that  he  kept  in  his  own 
power  by  keeping  possession  of  the  receipt.  It 
is  oiily  upon  evidence  that  I  know  he  paid  in 
the  money,  and  how  npon  evidence  does  the 
receipt  pass  into  Alexander's  possession,  in  whose 
bands  we  find  it  now?  The  only  evidence  and 
the  whole  evidence  upon  that  matter  is  this, 
that  some  days  before  John  died  be  handed  it  to 
bis  brother  saying,  "That  is  for  yoa,  Sandy, 
wholly,"  meaning  thereby  that  Alexander  was  to 
be  in  lawful  possession  of  it  as  creditor  therein 
for  his  own  use  entirely.  The  evidence  of  Alex- 
ander and  his  daughter  has  every  antecedent 
probability  and  likelihood,   because  the  terms 


of  the  receipt  signify  an  indication  of  John's  to 
act  as  these  witnesses  say  he  acted.  They  signify 
this  intention  as  clearly  as  if  he  had  said  to  a 
friend,  "I  intend  to  give  this  deposit-receipt  to 
Alexander  when  I  feel  my  end  approaching." 
It  was  an  expression  in  writing  of  intention,  not 
binding  upon  him,  but  nevertheless  a  record  of 
intention  at  the  time  of  taking  the  deposit- 
reoeipt.  It  is  not  from  law  or  upon  decisions, 
but  becaose  the  human  mind  cannot  resist  giving 
more  credence  to  evidence  of  something  having 
happened,  which  was  likely  to  happen,  and  for 
which  there  was  an  antecedent  probability,  that 
we  are  mdre  ready  to  believe  a  highly  probable 
story  such  as  this  is.  John  might  have  changed 
his  mind,  but  it  was  highly  probable  that  he 
wonld  act  as  he- is  alleged  to  have  done. 

On  these  grounds  I  am  of  opinion  that  the 
findings  in  fact  in  the  Sheriff-Substitute's  inter- 
locutor should  be  altered,  and  that  we  should 
find  that  the  appellant  is  in  the  lawful  possession 
of  this  document  as  creditor  therein  on  his  own 
account  and  for  his  own  behoof. 

LoBO  BuTHXBFUBD  Clabk — I  think  the  ques- 
tion whether  this  deposit-receipt  was  given  as  a 
donation  morti*  eauta  to  the  appellant  a  difficult 
one,  but  on  the  whole  I  am  of  opinion  that  the 
donation  was  made,  and  I  therefore  conoor  in 
the  proposed  judgment. 

LoBD  LzE— I  always  feel  a  difficulty  in  alter- 
ing the  judgment  of  a  Sheriff  where  that  judg- 
ment proceeds  upon  evidence  led  before  him, 
and  if  the  Sheriff-Substitute  here  had  said  he 
disbelieved  Alexander  Macdonald  and  his 
daughter,  I  should  have  thonght  it  exceedingly 
difficult  to  reverse  his  decision,  but  the  Sheriff- 
Substitute  does  not  say  that  he  disbelieves  them. 
Indeed  he  says  the  daughter  gave  her  evidence 
in  a  favourable  manner,  and  therefore  the  ques- 
tion is  still  open  as  one  of  evidence.  I  think  it 
is  not  necessary  to  give  an  opinion  upon  the 
defender's  right  as  holder  of  the  deposit-receipt. 
That  right  depends  upon  the  title  upon  which  he 
held  it,  and  OaA  again  depends  upon  evidence. 
He  held  it  either  as  absolute  owner  or  as  donee 
onder  a  donation  inter  vivoi  or  under  a  dona- 
tion mortis  cauxf.  Upon  which  of  these  titles 
the  document  in  qestion  was  held  depends 
entirely  npon  evidence.  It  is  therefore  not  pos- 
sible to  decide  it  npon  the  terms  of  the  docu- 
ment apart  from  evidence.  It  is  not  proved 
that  any  of  the  contents  of  the  deposit-receipt 
came  from  Alexander,  and  he  was  therefore  bound 
to  prove  donation  inter  moot  or  donation  mcrti* 
cavia.  It  is  not  the  same  case  as  if  the  deceased 
brother  had  called  in  a  witness  and  handed  over 
the  receipt  in  his  presence  to  the  defender,  saying, 
"  That  is  yours  for  yourself."  If  that  had  been 
so  it  wonld  probably  have  amounted  to  a  dona- 
tion inttr  viwi.  The  question  here  is,  whether 
there  was  a  donation  either  inter  wdoi,  and  revoc- 
able, or  mortit  cauta,  and  nothing  more,  and  the 
onut  of  proving  donation  lies  upon  the  defender 
Alexander.  I  think  that  qaestion  is  open,  and 
not  decided  by  the  Sheriff-Substitute.  After 
examining  the  evidence  I  have  come  to  the  con- 
clusion that  the  great  weight*of  it  amounts  to 
this,  that  there  was  donation  here.  I  wonld  only 
odd  that  in  eonsidering  whether  there  was  dona- 
tion or  not  I  think  it  legitimate  to  look  at  the 
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fact  that  the  deposit- receipt  was  in  terms  show- 
ing an  antecedent  probability  of  the  deceased 
acting  as  he  is  alleged  to  haye  done,  and  there- 
fore making  the  aocoant  given  by  the  defender 
and  his  dangbter  more  likely  than  it  might  other- 
wise bare  been. 

The  Court  pronounced  the  following  inter- 
locator  : — 

"Find  in  fact  that  the  late  John  Mac- 
donald  delivered  the  deposit-receipt  for 
£286,  19s.  2d.,  mentioned  in  the  record,  to 
the  defender  Alexander  Maodonald,  to  be 
held  by  him  for  his  the  defender's  own 
behoof :  Find  in  law  that  the  defender  is  in 
the  lawfnl  possession  of  the  same  as  creditor 
therein,  and  that  it  does  not  form  part  of 
the  estate  of  the  said  John  Macdonald : 
Therefore  reoal  the  judgment  of  the  SheriS- 
Snbstitute  appealed  against,"  tm. 

Connsel  for  the  Pursuers  (Bespondents) — 
A,  S.  D.  Thomson.     Agent— Alex.  Boss,  S.S.O. 

Counsel  for  the  Defender  (Appellant) — Sym. 
Agent— David  Milne,  S.S.O. 


Tuuday,  June  11. 

SECOND    DIVISION. 

[Sheriff  of  Stirling. 
SEMPLB  V.  WILSON. 

Agreement — Condition — Payment. 

A  merchant  who  had  bought  goods  from 
a  farmer  whose  crop  and  stook  had  been 
sequestrated  at  the  instance  of  his  landlord, 
agreed  to  pay  cash  to  the  landlord's  factbr 
en  the  condition  that  he  should'  guarantee 
delivery  of  the  goods,  and  in  sending  a 
cheque  for  the  price  he  stipulated  that  such 
guarantee  should  be  granted.  The  factor 
retained  and  cashed  the  cheque,  but  refused 
to  guarantee  delivery  of  the  potatoes. 

In  an  action  by  the  merchant  against  the 
factor  for  re-delivery  of  the  cheque,  or  for 
the  amount  thereof,  ?i,eld  that  the  defender 
was  not  entitled  to  retain  the  cheque  except 
on  the  condition  attached   by  the  pursuer, 
and  that  he  was  bound  to  repay  the  amount. 
On  2nd  Hovember  1887  Thomas  Semple,  grain 
merchant,  Olasgow,  bought  CO  tons  of  potatoes 
from    James    MacAuslan,    Kirkmiehael   Farm, 
Helensbnrgb,  at  40s.  per  ton,  for  delivery  up  to 
1st  March  1888,  payment  to  acconnt  to  be  made 
in  eight  days.    MaoAuslan's  crop  and  stock  hav- 
ing in  August  previously  been  sequestrated  at 
the  instance  of  his  landlords,  the  trustees  of  the 
late  Sir  James  Colquhoun,  he  applied  to  their 
factor  James  Wilson,  Helensburgh,  for  permission 
to  carry  out  the  sale,  who  gave  his  consent  on 
condition    that    the    price    was   paid   to   bim, 
to  be  applied  in  payment  of  rent  then  due. 
Shortly  after  the  sale  MaoAnslon  informed  the 
pnrsaer  of  his  position,  and  at  a  meeting  with 
Wilson  it  was  agreed  that  the  price  should  be 
paid  to  him  by  Semple. 

Semple  received  the  account,  and  acting  on 
his  understanding  of  the  agreement  concluded 
at  the  meeting,  be  sent  on  18th  November  his 


cheque  for  the  price,  £120,  and  requested 
the  defender  to  grant  a  receipt  in  the  following 
form:— "£120. — Beceived  from  Mr  Thomas 
Semple,  grain  merchant,  57  West  Kile  Street, 
Glasgow,  the  sum  of  £120  stg,,  in  full  payment 
of  sixty  tons  potatoes — 'Champion' — to  be  de- 
livered free  on  rail  at  Helensbnrgb,  in  good  order 
and  condition,  at  time  specified,  from  Mr  James 
MacAuslan,  farmer,  Eirkmichael,  which  I  bind 
and  oblige  myself  to  deliver." 

Wilson  next  day  forwarded  to  the  pursuer 
a  receipt  for  £120,  the  price  of  60  tons  of 
potatoes  sold  to  him  by  MacAuslan,  to  be 
delivered  as  per  agreement  entered  into  be- 
tween the  parties.  On  the  same  day  Semple 
wrote  to  Wilson  that  he  would  prefer  some- 
thing more  definite,  and  again  requested  a  guar- 
antee of  delivery,  to  which  no  written  answer  was 
made,  although  Semple  was  informed  by  Wilson's 
clerk,  when  be  called  shortly  afterwards  at  tbe 
ofiSce,  that  n»  further  guarantee  would  be  granted. 

In  March  and  April  f  oUowingSempIe  would  have 
taken  delivery  of  the  potatoes,  but  this  was  not 
given.  Finally  be  repudiated  the  bargain,  and 
raised  this  action  in  the  Sheriff  Court  of  Dam- 
barton  against  Wilson  for  re-delivery  of  the 
cheque  for  £120,  or  failing  re-delivery  for  pay- 
ment of  the  amoont,  with  interest  from  IStb 
November  1887. 

After  a  proof  the  Sheriff-Substitute  (Gebbii)  as- 
soilzied the  defender,  and  the  Sheriff  (Muibhxid) 
on  appeal  adhered. 

The  pursuer  appealed  to  the  Court  of  Session, 
and  argued — The  cheque  was  given  only  npon 
the  condition  that  Wilson  should  guarantee  the 
delivery.  If  he  did  not  undertake  to  carry  out 
that  condition,  then  he  ought  to  have  retnmed 
the  cheque.  'To  keep  the  cheque  after  he  had 
received  information  that  there  was  a  condition 
attached  to  the  bargain  was  to  intimate  that  he 
intended  to  observe  the  condition — Dominitn 
Bank  of  Toronto  v.  Anderton  &  Company,  Feb- 
ruary 10,  1888,  25  R.  324  ;  M'Origor  v.  Alley  dt 
M'Lellan,  March  i,  1887,  14  B.  535;  Bell's 
Frin.  1244;  Bankine  on  Leases,  365,  and  cases 
cited  there. 

The  defender  argued — The  pursuer  and  Mac- 
Auslan had  entered  into  a  bargain  for  the  sale  of 
a  specified  quantity  of  potatoes.  After  Semple 
learned  that  MacAuslan  was  under  sequestration 
at  the  instance  of  his  landlord  he  wished  to  have 
a  guarantee  that  the  latter  would  not  interfere  to 
prevent  the  execution  of  the  bargain,  but  the 
original  bargain  between  pursuer  and  Mac- 
Auslan still  subsisted.  There  was  no  assignation 
by  MacAuslan  to  Wilson,  and  if  the  pursuer  had 
applied  to  MacAuslan  at  the  proper  time  he  would 
have  got  delivery  of  the  potatoes  without  any 
interference  from  the  landlord.  Wilson  was 
therefore  entitled  to  keep  the  cheque,  and  apply 
it  to  the  purpose  of  reducing  MacAuslan's  renL 

After  the  hearing  the  Court  ordered  the  case  to 
be  argued  before  five  Judges. 

At  advising — 

LoBD  JnsnoE-CusK— The  Court  having  had 
the  benefit  of  a  re-hearing  of  this  case  and  the 
assistance  of  Lord  Wellwood  in  considering  ii, 
we  are  all  of  opinion  that  although  the  contract 
between  MacAuslan  and  the  pursuer  may  have 
continued  to  subsist,  and  might,  with  the 
consent  of  the    defender,   have  warranted   an 


Digitized  by 


Google 


Bcmple  T.  WtbOD,1 
June  11, 1889.    J 


The  ScoUiah  Law  Beporter.—  Vol  XX  VI. 


683 


assignation  by  MacAnsIan  of  the  right  to  de- 
mand payment  of  the  price  of  the  potatoes,  it  is 
proved  that  the  pursuer  in  sending  hia  cheque  to 
the  defender,  understood  the  arrangement  be- 
tiveen  MacAusIan  and  the  defender  to  be  such  as 
entitled  him  to  attach  the  condition  that  the 
defender  was  to  undertake  responsibility  for  the 
delivery  of  the  potatoes. 

This  being  so,  the  Court  is  further  of  opinion 
that  the  defender,  being  informed  that  such 
was  the  pursuer's  understanding,  was  not  en- 
titled both  to  reject  the  condition  and  to  retain 
the  cheque,  but  was  only  entitled  on  discovering 
the  misunderstanding,  to  withdraw  his  consent 
to  the  sale  of  the  potatoes,  and  to  fall  back  on 
his  rights  under  the  landlord's  sequestration. 

The  judgment  of  the  Ooart  therefore  will 
be  to  recal  the  interlocutors  appealed  from,  and 
to  decern  in  favour  of  the  pursuer,  with 
expenses. 

The  Court  pronounced  this  interlocutor  : — 
"Find  in  fact  (1)  that  the  pursuer  pur- 
chased the  potatoes  in  question  from  James 
MacAuslan,  and  agreed  to  pay  cash  to 
account,  subject  to  the  condition  that  the 
defender,  as  representing  the  landlord  at 
whose  instance  MacAuslan  had  been  seques- 
trated, should  guarantee  delivery  of  the 
same,  and  in  sending  the  defender  a  cheque 
for  the  price,  stipulated  that  such  guarantee 
should  be  granted;  (2)  that  the  defender 
retained  and  cashed  the  cheque,  but  refused 
to  guarantee  deUvery  of  the  potatoes  :  Find 
in  law  that  the  defender  was  not  entitled  to 
retain  the  cheque  except  upon  the  condition 
attached  by  the  pursuer,  aud  find  accor- 
dingly that  he  is  bound  to  repay  to  the  pur- 
suer the  amount  of  the  cheque  with  interest 
as  concluded  for :  Therefore  sustain  the 
appeal,  Becal  the  judgments  of  the  Sheriff 
and  Sheriff-Substitute  appealed  against,  "&c. 

Counsel  for  the  Appellant — Murray — Dickson. 
Agent — Thomas  Carmichael,  S.S.C. 

Counsel  for  the  Respondent — Gloag — Lorimer. 
Agents — Tawse  &  Bonar,  W.S. 


Wednesday,  June  12. 
SECOND    DIVISION. 

BANK  OF  SCOTLAND  V.  LAMONT  &  CO. 
BiU  of  Etcchange — PretetUment — Agreement  by 
Drawer  not  to  Enforce  Payment  against  Acceptor 
—SiUi  of  Exchange  Act  1882  (45  and  46  Viet, 
cap.  61),  «c.  46,  sub-ue.  2  (c). 

The  Bills  of  Exchange  Act  1882,  by  see. 
46,  sub-sec.  2,  provides — "Presentment  for 
payment  is  dispensed  with  .  .  .  (c)  As  regards 
the  drawer  where  the  drawee  or  acceptor  is  not 
bound,  as  between  himself  and  the  drawer, 
to  accept  or  pay  the  bill,  and  the  drawer 
has  no  reason  to  believe  that  the  bill  would 
be  paid  if  presented." 

The  drawers  of  a  bill  by  agreement  with  the 
acoeptors,  to  which  the  Bank  of  Scotland  was 
also  a  party,  were  bound  not  to  enforce  a  debt 
of  which  the  sum  contained  in  the  bill  formed 


a  part     'When  the  bill  fell  due  the  acceptors 
declined  to  renew  it,  and  the  bank,  who  were 
the  discounters  and  the  holders  of  the  bill, 
without  having  presented  it  to  the  acceptors 
for  payment  sued  the  drawers  for  the  sum 
contained  therein.     Hdi  that  the  drawers 
were  not  entitled  to  plead  want  of  present- 
ment as  a  ground  for  not  retiring  the  bill. 
The  Bank  of  Scotland  were  the  di^onnters  and 
holders  of  a  bill  of  exchange  in  the  following 
terms  : —  "  Olatgow,  Srd  January  1888. 

"£720,  4i.  4d.  stg. 

"  Three  months  after  date  pay  to  our  order  the 
sum  of  seven  hundred  and  twenty  pounds  four 
shillings    and   four    pence    sterling   value   re- 
ceived. "  HSNBT  Lamomi  i,  Co. 
"Messrs  Ferguson,  Lamont  &  Co., 
Boyal  Exchange,  Qlasgow." 
Endorsed  thus : — 

"Fay  to  the  Governor  and  Compy.  of  the 
Bank  of  Scotland  or  Order. 

"  Henbt  Luiom  <k  Co. 
"  For  the  Bank  of  Scotland, 

"D.  Hendebsoit." 
This  bill  was  crossed — "  Accepted — Payable  at 
our  office,  P.  pro  Ferguson,  Lament,  &  Co.,  J. 
M.  Lament.,  Archd.  Nisbet ;"  and  stamped  "  88. " 
This  bill  was  the  last  renewal  (with  interest 
added)  of  a  bill  for  £665,  9s.  2d.,  accepted 
by  Ferguson,  Lamont,  &,  Company,  which  formed 
part  of  a  debt  of  £1502  due  by  them  to  Henry 
Lamont  &  Company  as  at  12th  November  1886. 
Upon  that  date  an  agreement  was  entered  into 
between  (1)  Charles  Lamont,  sole  partner  of 
Ferguson,  Lamont,  &  Company ;  (2)  certain 
clerks  of  the  firm  as  managers  and  attorneys ; 
and  (3)  the  principal  creditors  of  the  firm, 
including  the  Bank  of  Scotland,  and  Henry 
Lamont,  the  sole  partner  of  Henry  Lamont 
<t:  Company.  They  agreed  that  the  business 
and  the  whole  assets  of  Ferguson,  Lamont, 
&  Company  should  be  transferred  to  a  com- 
mittee of  creditors  to  be  liquidated-  and  ap- 
plied towards  gradual  payment  of  the  creditors. 
'*  Eighth.  As  the  object  of  these  presents  is  to 
ingather  the  assets  of  the  foresaid  businesses  and 
gi«dually  apply  the  same  towards  the  reimburse- 
ment of  the  third  parties,  it  is  provided  and 
agreed  that  after  paying  preferable  charges, 
salaries,  allowance  to  the  first  party,  and  other 
claims  as  aforesaid,  and  so  soon  as  the  funds 
received  by  the  second  parties  as  commissions 
and  actual  profits  shall  admit,  a  rateable  division 
will  be  made  with  the  concurrence  of  the  said 
committee  of  advice  to  and  among  the  third 
parties,  and  from  time  to  time  thereafter  until 
their  claims  are  duly  paid,  the  amount  of  said 
claims  as  at  the  date  of  these  presents  being 
stated  in  the  schedule  annexed,  and  signed 
as  relative  hereto. " 

In  the  schedule  of  claims  Henry  Lamont 
appeared  as  a  creditor  to  the  extent  of  £1502. 

When  the  bill  fell  due  on  6  th  April  1888 
the  attorneys  representing  the  acceptors  in- 
timated to  the  Bank  of  Scotland  that  they  did 
not  intend  to  renew  it,  and  the  bank,  without 
presenting  it  to  the  acceptors  for  payment  or 
noting  it  for  non-payment,  called  upon  Henry 
Lamont  &  Company  to  make  payment  of  the 
sum  contained  therein. 

On  Saturday  the  7th  of  April  1888  Henry 
Lamont  called  at  the  bank  and  promised  to  pay 
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on  the  following  Monday,  bnt  he  afteiwarda 
declined  to  do  so,  on  the  ground  that  the  bank 
had  failed  dnly  to  protest  the  bill. 

In  oonseqaenoe  of  this  refusal  the  bank 
bronght  an  action  against  Henry  Lamont  &  Com- 
pany in  the  Bheriff  Court  at  Glasgow  for 
payment  of  £720,  48.  4d. 

The  Bills  of  Exchange  Act  1882  (45  and  46 
Vict.  cap.  61),  by  section  46  proTides — "  .... 
(2)  Presentment  for  payment  is  dispensed 
with  ....  (e)  As  regards  the  drawer  where  the 
drawee  or  acceptor  is  not  bound,  as  between 
himself  and  the  drawer,  to  accept  or  pay  the  bill, 
and  the  drawer  has  no  reason  to  believe  that  the 
bill  would  be  paid  if  presented. " 

The  pursuers  pleaded — "(2)  The  agreements 
operate  as  an  implied  waiver  of  presentment." 

The  defenders  pleaded— "(1)  The  pursuers 
having  failed  duly  to  present  the  bill  for  payment 
to  the  acceptors,  and  also  to  note  the  same  for 
non-payment,  the  drawers  have  been  discharged. 
(2)  The  pursuers  by  their  actings  and  also  by 
their  failure  duly  to  negotiate  the  bill  and  to 
protect  the  rights  of  the  drawers  in  accordance 
with  the  statutes,  have  lost  recourse  against  the 
defenders,  and  the  action  ought  to  be  dismissed, 
with  expenses. " 

The  Sheriff-Substitute  (Spkns)  allowed  a  proof, 
which  established  the  facts  given  above,  and  on 
22nd  Kovember  1888  he  found  that  the  bill  was 
not  properly  presented,  and  that  no  binding 
waiver  of  presentment  had  been  proved.  He 
accordingly  sustained  the  defences. 

The  pursuers  appealed  to  the  Court  of  Session, 
and  argued — This  bill  was  scheduled  as  part  of 
the  debt  dne  to  Henry  Lamont,  and  accordingly 
the  bank  could  insist  upon  payment  from  him. 
If  that  were  not  so,  and  Henry  Lamont  was 
to  be  let  out,  the  bill  would  have  been  scheduled 
as  part  of  the  debt  due  to  the  bank.  In  fact, 
the  debt  was  due  by  Ferguson,  Lamont,  &  Com- 
pany to  Henry  Lamont,  and  the  bank  was  the 
creditor  of  both.  The  respondents  relied  upon 
a  false  view  of  the  agreement,  viz.,  that  the 
liquidation  committee  was  bound  to  go  on 
renewing  the  bill,  and  the  bank  to  go  on  discount- 
ing it,  and  that  they  were  not  to  be  troubled 
about  the  debt.  Ferguson,  Lamont,  &  Company 
oould  not  have  paid  this  debt  even  if  the  bill  had 
been  presented  to  them  without  violating  the 
agreement  to  which  both  Henry  Lamont,  the 
drawer,  and  the  bank  were  parties.  It  would 
accordingly  have  been  an  idle  proceeding  on  the 
bank's  part  to  go  through  the  form  of  present- 
ment. The  respondents  were  parties  to  the 
agreement,  which  rendered  payment  impassible, 
and  must  therefore  be  held  to  have  waived  their 
right  of  objecting  to  pay  because  there  had  been 
no  presentment.  The  appellants  had  a  right  to 
succeed  under  sub-section  (e)  of  section  46  of 
the  statute,  which  apart  from  waiver  made 
presentment  unnecessary  where  "the  drawer 
has  no  reason  to  believe  that  the  bill  would 
be  paid  if  presented."  The  Act  had  codified 
previous  cases,  but  these  were  collected  in 
Thomson  on  Bills,  p.  367,  and  in  Byles  on  Bills, 
p.  202. 

Argued  for  the  respondents — The  Bills  of 
Exchange  Act  was  virtually  a  code  whose  provi- 
sions must  be  rigorously  oomplied  with  by  sec- 
tion 46,  snb-seotion  2  (a)  —A  holder  must  present 
a  bill  even  where  be  did  not  expect  {wyment.    The 


first  and  second  parts  of  («)  must  be  read  to- 
gether, and  showed  that  presentment  was  only 
dispensed  with  in  accommodatien  bills.  The 
onui  of  proving  that  this  was  an  accommodation 
fell  on  the  appellants — sec.  30 — and  this  liad  not 
been  discharged.  The  agreement  did  not  exons* 
non-presentment.  Its  object  was  to  gran  t  time  to 
the  debtors,  but  this  could  be  done  in  two  ways  by 
the  respondents — (1)  By  retiring  the  bill  and  wait- 
ing till  the  liquidation  committee  could  pay  the 
debt.  This  was  the  way  in  which  the  appellants 
argued  time  must  be  granted ;  or  (2),  the  course 
adopted  for  three  years,  by  taking  renewals  of 
the  bill.  The  inference  of  the  drawer  from  non- 
renewal was  that  there  was  money  enongh  in 
the  acceptor's  hands  to  pay  his  debt.  He  could 
not  therefore  be  said  to  have  had  no  reason  to 
believe  the  bill  would  be  paid  if  presented.  The 
liquidation  committee  were  empowered  to  pay 
dividends  to  the  creditors  as  the  funds  aooumn- 
lated.  By  the  bank's  failore  to  present  the 
respondents  had  lost  their  right  to  use  summary 
diligence,  which  was  competent  to  them  if  there 
were  sufficient  funds  in  the  acceptor's  hands, 
leaving  any  questions  that  might  arise  in  conse- 
quence of  their  doing  so  to  be  tried  in  a 
suspension.  The  respondents  did  not  know 
when  they  promised  to  pay  that  presentment 
had  not  been  made,  and  therefore,  as  the 
appellants  now  admitted,  could  not  be  held 
to  have  waived  their  right  to  object  on  the 
ground  of  non-presentment. 

At  advising — 

LoBD  JusTioE-CiiEBK — It  appears  that  the  main 
question  which  was  argued  in  this  Court  was  not 
argued  to  any  extent  before  the  Sheriff-Substitute, 
but  we  have  heard  full  argument  on  it,  and 
I  think  we  are  now  ready  to  dispose  of  it.  The 
firm  of  Ferguson,  Lamont,  Jk  Company  parted  in 
1885  with  the  entire  control  of  their  own 
business,  and  also  with  their  power  to  uplift  the 
debts  due  to  them  and  to  pay  those  due  by  them. 
They  assigned  their  whole  estates  and  assets  to  a 
committee  of  their  creditors,  to  be  managed 
under  an  agreement  by  which  the  committee  of 
management  were  empowered  to  transact  all 
the  company's  business,  and  collect  the  debts  doe 
to  them,  and  make  a  rateable  distribution 
of  the  funds  among  the  creditors.  At  the 
date  of  the  agreement  there  were  interested  in 
the  firm's  estate,  among  others,  the  Bank  of 
Scotland  and  Mr  Henry  Lamont,  both  of  whom 
were  creditors,  and  both  of  whom  were  also 
parties  to  the  agreement.  The  debt  due  to 
Henry  Lamont  was  about  £1500.  In  connection 
with  part  of  it  he  had  drawn  a  bill  upon 
Ferguson,  Lamont,  &  Company  for  £700  oddiL 
They  accepted  that  bill,  and  he  then  discounted 
it  at  the  Bank  of  Scotland  and  got  the  proceeds. 
While  that  bill,  or  a  renewal  of  it,  was  eorrent 
this  agreement  was  entered  into,  the  bill  having 
been  renewed  when  it  fell  due,  and  thereafter 
from  time  to  time  new  bills  being  given  to  leplaee 
it.  Then  there  came  a  time  when  Mr  John 
Lamont,  the  acceptor,  declined  to  grant  an 
acceptance  of  a  renewed  biU.  The  question  then 
came  to  be,  whether  the  drawer  Henry  Lamont 
should  be  obliged  to  pay  the  bill  or  not 

Henry  Lament's  only  defence  to  the  demaml 
of  the  bank  for  payment  of  the  bill  by  him  as 
the  person  who  indorsed  it  for  value  is,  that  tfas 
bank  failed  in  a  duty  to  him  as  the  drawer  and 
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indoraer.  That  failure  is  taid  to  be  the  non- 
prasentation  of  the  bill  for  payment  to  Fergusoii, 
Lamont,  &  Company  as  acceptors.  The  question 
Utezefore  is,  whether  there  was  in  the  oiroum- 
stanees  any  obligation  on  the  bank  to  present  the 
bill  for  payment?  The  bank  was  a  party  to  the 
agreement,  and  knew  that  no  debt  oould  be  paid 
to  indiridoal  creditors  of  t^e  firm,  but  that,  on 
the  contrary,  there  miisi.  be  rateable  distribntion 
of  all  snma  payable  by  the  firm  among  the 
creditors  by  tho  committee  who  were  managing 
the  firm's  sifairs.  The  bank  therefore  knew 
that  to  rieaent  the  bill  to  the  firm  for  payment 
would  be  an  idle  form.  Now,  we  have  been 
ref<>rred  to  section  48  of  the  Bills  of  Eiohange 
Aot.  That  section  provides  that  "presentment 
for  payment  is  dispensed  with  .  .  .  (e)  as  regards 
the  drawer  where  the  drawee  or  acceptor  is  not 
bound,  as  between  himself  and  the  drawer  to 
scoept  or  pay  the  bill,  and  the  drawer  has  no 
reason  to  beUeve  that  the  bill  woald  be  paid  if 
presented."  Now,  I  am  quite  satisfied  on  the 
facts  bronght  out  in  the  proof  that  the  acceptor 
was  not  bound  to  pay  the  bill  and  that  the  bank 
had  no  reason  to  expect  that  the  bill  woald  be 
paid  if  presented,  and  if  so,  the  case  is  within 
the  exception  stated  in  the  statute,  and  the  bank 
most  prevail  in  this  action. 

Ijobd  Youno. — I  am  of  the  same  opinion,  and 
npon  the  same  gronnds.  The  case  hinges  on  the 
agreement  of  12th  November  188.5,  which  was  a 
subsisting  agreement  when  this  bill  fell  due  npon 
6th  April  1888.  The  agreement  was  between 
Ferguson,  Lamont,  &  Company,  and  their  lead- 
ing creditors,  included  the  defender  here,  who  in 
the  schedule  attached  to  the  agreement  appears 
as  a  creditor  to  the  extent  of  £1500.  The  bill  on 
the  face  of  which  the  defenders'  firm  are  the 
drawers,  and  Ferguson,  Lamont,  &  Company  the 
acceptors,  was  part  of  that  debt  of  £1600.  The 
bill  was  kept  up  for  Henry  Lament's  own  con- 
venience by  renewals  of  the  bill  which  enabled 
him  to  obtain  money  by  discounting  them.  It 
was  just  so  much  of  the  £1600.  Now,  by  that 
agreement  the  creditors  obliged  themselves  to 
abstain  from  enforcing  their  debts  against  their 
debtor  upon  his  putting  the  whole  of  his  estate 
into  certain  hands  for  administration,  and  for 
the  satisfaction  of  his  creditors.  Henry  Lamont 
and  others  were  bound  by  it  from  enforcing  their 
debt,  or  any  part  of  it,  and  to  take  payment  only 
through  the  fair  kdmiuistration  introduced  by 
that  agreement.  It  is  therefore  clear  that  had 
that  bill,  which  was  only  the  document  of  debt 
for  part  of  that  debt,  been  in  his  hands  when  it 
fell  due  Henry  Lamont  could  have  taken  no 
B^pg  to  obtain  payment  of  bis  debt  except  by 
intimating  the  fact  to  the  liquidation  committee 
for  their  consideration.  He  could  not  have  pre- 
sented the  bill  to  the  acceptors  for  payment. 
He  could  only  have  intimated  the  fact  of  its 
falling  due  if  that  was  necessary.  Indeed,  they 
knew  it  was  part  of  their  debt  of  £1500,  and  to 
say  that  the  respondent  could  have  exacted  pay- 
nient  is  extravagant,  and  therefore  an  uutenable 
position.  Bat  the  bill  in  reality  was  in  the  bands 
of  the  bank,  and  they  acquired  aU  the  right  to 
that  part  of  the  debt  of  £1600,  viz. ,  £730,  that  the 
respondent  could  give  them.  Now,  they  hap- 
pened to  be  cognisant  of  the  agreement,  because 
tbey  were  parties  to  iL    They  were  cognisant  of 


the  fact  that  Henry  Lamont  was  under  agree- 
ment not  to  exact  payment,  and  when  the  bill 
fell  due  and,  there  was  no  renewal  of  it,  they 
applied  to  Henry  Lamont  for  payment,  and  his 
liability  to  pay  is  undoubted  unless  the  bill  was 
rendered  non-negotiable.  There  is  no  reason  to 
doubt  that  the  bank  officials  in  Glasgow,  well 
accustomed  to  such  transactions,  would  have 
negotiated  it  in  the  usual  way,  would  have  pre- 
sented it  and  noted  it  all  in  the  usual  way,  but 
that  they  were  cognisant  of  the  agreement.  In- 
stead, they  explained  the  position  of  matters  to 
Henry  Lamont.  There  seems  to  have  been  some 
unpleasantness  with  the  bank  managers,  but  the 
respondent  agreed  to  pay,  and  went  to  the  bank 
with  money  for  that  purpose  in  his  pocket, 
which  was  acting  only  under  his  plain  legal 
obligation.  But  before  he  made  the  payment 
someone  suggested  to  him  a  plea  to  the  effect 
that  the  bank  was  wrong  in  thinking  that  the 
agreement  made  any  difference  as  to  the  duty  of 
presentment,  although  it  would  have  been  pre- 
sentment to  the  very  persons  from  whom  he  was 
bound  not  to  enforce  payment.  But  this  comes 
under  the  very  case  provided  for  by  the  Aot  of 
Parliament,  which  has  been  referred  to  by  your 
Lordships.  I  am  prepared  to  find  that  the 
drawer  knew  that  the  acceptors  would  not  pay, 
and  indeed  could  not,  without  violation  of  the 
agreement  to  which  he  was  a  party,  which  viola- 
tion would  have  been  reducible  by  any  of  the 
parties  to  the  agreement, 

I  would  therefore  find  in  law  that  the  acceptors 
were  not  liable  to  pay,  and  were  bound  under 
the  agreement  in  justice  to  their  creditors  not  to 
pay,  and  in  fact  I  would  find  the  drawer  knew 
this,  and  I  would  use  the  very  language  of  the 
Act  of  Parliament.  He  cannot  therefore  plead 
want  of  due  presentment  as  a  ground  for  his 
liberation  from  liability  to  pay.  I  think  the 
Sheriff-Sabstitute  has  misapprehended  the  case. 

LoBD  BtTTHSBFUBD  Gi'ABE  Concurred. 

LoBD  Lx> — Apart  from  the  agreement  it  has 
not  been,  I  think,  maintained  to  us  that  there 
was  on  the  part  of  Henry  Lamont  any  waiver  of 
the  right  to  have  performed  towards  him  the  duty 
which  the  holder  of  a  bill  owes  to  the  drawer. 
The  reasoning  of  the  Sheriff-Substitute  is  there- 
fore inapplicable  to  the  case  as  it  is  now  pre- 
sented. 

But  the  question  remains,  whether,  standing 
the  agreement — and  it  is  not  disputed  that  the 
agreement  remained  in  force — presentment  of 
the  bill  for  payment  was  not  dispensed  with  in 
terms  of  section  16  of  the  Bills  of  Exchange  Act, 
sub-section  (c),  which  your  Lordship  has  quoted  ? 
Upon  that  question  my  opinion  concurs  with 
those  which  have  been  expressed. 

The  Court  pronounced  this  interlocutor : — 

"Find  in  fact  (1)  that  by  the  memorandum 
of  agreement  mentioned  in  the  reeord  the  par- 
ties thereto,  creditors  of  Ferguson,  Ijamont, 
Sl  Company,  undertook  to  allow  the  business 
of  that  company  to  be  carried  on  under  the 
management  of  a  committee,  which  should 
collect  all  assets,  and  distribute  the  same 
rateably  among  the  creditors;  (2)  that  the 
defenders  were  parties  to  that  agreement  as 
creditors  of  the  said  company  to  the  amount 
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of  £1602,  14b.  lOd.,  and  preyions  to  its  date 
had  drawn  a  bill  on  the  company  for  part  of 
the  said  snm,  which  bill  was  accepted  by  the 
company,  and  discounted  by  the  pursuers  ; 
(3)  that  the  said  bill  was  renewed  from  time 
to  time,  and  discounted  by  the  pursuers,  and 
is  now  represented  by  the  bill  sued  for  ;  (4) 
that  when  the  bill  last  mentioned  fell  due, 
the  defenders,  being  parties  to  the  agree- 
ment, knew  that  the  acceptors,  being  the 
managers  thereby  appointed,  having  no 
power  to  pay  creditors  otherwise  than  rate- 
ably,  conld  not  retire  it :  Find  in  law  that 
the  defenders  are  not  entitled  to  plead  that 
the  bill  was  not  presented  to  the  acceptors 
for  payment :  Sustain  the  appeal :  Becal  the 
judgment  of  the  Sheriff-Substitute  appealed 
against :  Bepel  the  defences :  Ordain  the 
defenders  to  make  payment  to  the  pursuers 
of  the  sum  of  £740,  4b.  4d.  sterling,  with 
interest  thereon  at  the  rate  of  £5  per  centum 
from  the  6th  day  of  April  1888  till  payment: 
Find  the  pursuers  entitled  to  expenses  in 
the  Inferior  Court  and  in  this  Ooort,"  &a. 

Oonnael  for  the  Pursuers  (Appellants)— Sol. - 
Gen.  Darling,  Q.O. — Graham  Murray.  Agents — 
Tods,  Hurray,  &  Jamieson,  W.S. 

Counsel  for  the  Defenders  (Respondents) — 
Low — 0.  S.  Mackenzie.  Agents — BsTeridge, 
Sutherland,  &  Smith,  S.S.C. 


Thursday,  June  13. 
SECOND    DIVISION. 

PARR  V.  MACLEAN. 

Orofter— Right   to  Gut  Peats— Lan^ord'i  Du' 
eretion  at  to  Place. 

A  crofter's  right  to  cut  peats  does  not 
attach  to  any  particular  place.  The  place 
is  in  the  landlord's  discretion,  proyided  be 
does  not  put  the  crofter  to  unreasonable  in- 
oonrenienca. 

A  crofter  with  a  right  to  peats  out  them  at 

first  from  moss  A,  but  at  his  own  request  he 

was  allowed  upon  sufferance  to  take  them 

from  moss  B.    He  and  his  son  continued  to 

do  so  for  more  than  twenty  years.     The 

landlord  then  told  the  son,  who  had  sno- 

oeeded  to  the  croft,  to  give  up  cutting  at  B, 

and  to  go  for  peats  to  A.     Held  that  the 

crofter  had  no  right  to  continue  cutting  at 

B,   but    must  comply  with   the  landlord's 

instructions. 

Thomas  Philip  Parr  of  Eillichronan,  Mull,  brought 

an  action  of  interdict  in  the  Sheriff  Court  of  Argyll. 

shire  at  Oban  against  Hugh    Maclean,    crofter, 

Kellon,  one  of  his  tenants,  to  have  him  interdicted 

from  taking  peat  from  the  moss  of  Killiohronan. 

The  pursuer  pleaded  that  the  defender  had  no 
right  to  enter  or  be  on  the  farm  of  Eillichronan 
for  any  purpose  whateyer.  That  a  moss  at 
Eilliemore  had  been  thirled  by  nsage  to  the 
croft,  was  much  nearer  and  as  convenient  for  the 
defender,  and  being  now,  and  having  all  along 
been,  open  to  him  without  let  or  hindrance,  any 
claim  to  peats  which  he  had  under  the  Crofters 
Act  or  otherways  was  satisfied. 
The  defender  averred — "  The  pursuer  himself 


about  the  year  1866  pointed  out  to  defender's 
father  the  place  where  to  oat  pests  on  the  faim 
of  Eillichronan,  and  the  peats  haye  each  year 
been  cut  there  eyer  since  then  by  the  tenants  of 
Eellon  Croft,  and  occasionally  by  pursuer  him- 
self and  the  tenants  of  Eillichronan  when  it  was 
let  by  pursuer.  No  objection  or  complaint  was 
ever  made  to  the  exercise  of  the  right  of  peat 
cutting  nntil  the  pursuer's  agents  wrote  the 
defender  on  8th  December  1887.  .  .  .  Explained 
that  the  moss  at  Eilliemore  is  inaccessible  to  a 
cart,  although  geographically  slightly  nearer  to 
defender's  holding,  and  that  the  good  peat  in  that 
moss  has  been  exhausted.  .  .  .  The  said  right 
of  peat  cutting  is  a  pertinent  of  the  holding  of 
the  defender  from  which  he  is  not  legally  to  be 
debarred,  in  respect  of  the  provisions  of  the 
said  Crofters  Holdings  (Scotland)  Act  1886.  .The 
defender's  said  right  of  peat  cutting  on  Eilli- 
chronan farm  has  been  continuonsly  exercised 
for  a  prescriptive  period  of  time. " 

The  defender  pleaded— "(1)  The  right  to  cut 
peats  being  a  pertinent  of  the  defender's  holding 
for  time  immemorial,  he,  as  a  crofter  in  the 
sense  of  the  Act,  cannot  be  deprived  of  the  same 
by  the  present  proceedings." 

A  proof  was  allowed,  from  which  it  appeared 
that  the  defender  succeeded  to  the  croft  about 
1877  on  the  death  of  his  father  Donald  Maclean, 
who  had  possessed  it  with  right  to  get  peats 
from  1866.  At  that  data  the  peats  were  cut  at 
Eilliemore,  about  one  and  a  half  miles  oi. 
There  was  then  a  mill  on  the  croft,  and  in  1867 
Donald  Maclean  asked  the  present  pursuer  if  be 
might  take  peats  from  Eillioiironan,  three  miles 
off,  as  he  was  working  in  that  neighbourhood  and 
could  fetch  them  in  bis  cart,  and  also  because  the 
pests  from  Eilliemore  were  spoiling  the  meaL 
Leave  was  given  to  take  peats  from  Eilliohronan 
during  the  landlord's  pleasure,  and  no  rent  was 
charged  for  this  accommodation.  The  mill 
ceased  to  be  worked  during  the  year  after  Donald 
Maclean  died,  and  on  8tb  December  1887  per- 
mission to  cat  peats  at  Eillichronan  was  with- 
drawn by  letter  to  the  defender.  There  was  a 
cart  road  to  the  moss  at  Eillichronan,  but  only  a 
horse  with  creels  could  be  taken  to  the  peats  it 
Eilliemore. 

The  Sheriff-Substitute  (MaoiiAohlam)  oo  7th 
November  1888  found  as  follows— "(First)  (hat 
the  defender's  father  Donald  Maclean  became 
tenant  of  a  croft  at  Eellon,  on  the  estate  of  Eilli- 
chronan, at  that  time  the  property  of  the  por- 
saer's  father,  on  or  about  the  year  1 865 ;  (second) 
that  the  holding  of  which  the  said  Donald 
Maclean  became  tenant  included  the  right  of 
cutting  peats  on  a  moss  on  Eilliemore  Hill,  part 
of  said  estate ;  (third)  that  the  said  Donald 
Maclean  exercised  the  said  right  of  cutting  peats 
on  said  moss  for  two  years  or  thereby,  and 
thereafter  applied  to  the  pursuer,  who  had  then 
succeeded  to  saidestate,  and  obtained  permission 
from  him  to  out  peats  on  a'moss  at  Eillichronan, 
on  another  part  of  said  estate,  but  that  said  per- 
mission was  granted  by  the  pursuer  daring  hit 
pleasure  only,  and  no  rent  was  exacted  therefor, 
and  that  said  permission  has  now  been  with- 
drawn :  Finds  that  the  pursuer  was  entitled  to 
withdraw  said  permission,  and  therefore  deeema 
in  terms  of  the  prayer  of  the  petition. " 

On  appeal  to  the  Sheriff  (iBvim)  this  inter- 
looator  was  affirmed. 
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The  def  endei  appealed  to  the  Ooart  of  Session, 
and  argued — (1)  This  was  an  illegal  attempt  on 
the  landlord's  part  to  remove  a  orof ter  from  part 
of  his  holding  in  face  of  the  Crofters  Holdings 
(Scotland)  Act  1886.  (2)  The  crofter  had  a  right  to 
peats  as  an  incident  of  his  holding,  and  the  moss 
at  jKillichronan  had  been  snbstituted  for  that  at 
Killiemore.  (8)  The  holding  had  been  renewed 
from  year  to  year  for  twenty  years  with  right  to 
cut  peats  at  Killichronan,  and  the  landlord  had 
no  right  at  mid-term  to  take  away  this  pertinent 
•f  the  croft.  (4)  It  was  an  unreasonable  altera- 
tion of  the  enjoyment  of  this  croft.  It  put  the 
crofter  to  serious  inconvenience.  The  Killiemore 
moss  being  inaccessible  with  a  oart  was,  although 
nearer  the  orof  t,  much  more  troublesome  to  work, 
and  contained  inferior  peats. 

Argued  for  the  respondent — The  crofter's  right 
to  peats  was  merely  to  get  them  without  being 
put  to  serious  InoouTenience,  not  to  get  them 
from  any  particular  place.  Killichronan  moss 
was  given  during  the  landlord's  pleasure  and 
beeaase  of  the  mill,  which  was  no  longer  in 
existence.  There  was  no  attempt  here  to  deprive 
the  crofter  of  his  right  to  peats.  The  place 
assigned  him  was  the  ground  his  father  had 
originally  used,  and  was  only  half  the  distance 
from  the  croft.  There  was  no  hardship  in  having 
to  go  to  a  place  where  a  horse  with  creels  could 
be  employed. 

At  advising — 

LoBD  JxTSTicE-OiiEBK — The  evideoce  has  satis- 
fied the  Sheriffs  that  the  change  from  Killiemore 
to  Killichronan  was  a  piece  of  grace  on  the  land- 
lord's part,  and  not  a  right  of  the  tenant.  There 
is  no  evidence  to  the  contrary.  It  was  argued 
that  he  had  no  right  to  get  peats  except  from 
Killichronan.  Such  an  argument  is  quite  incon- 
sistent with  the  universal  rule  and  practice  as  we 
know  it  to  exist,  and  would  involve  a  hardship  to 
crofters  in  the  event  of  the  peat  at  any  particular 
place  becoming  exhausted.  The  privilege  of 
being  allowed  to  cnt  peats  is  not  attached  to  any 
particolar  place.  Crofters  have  a  right  to  get 
peats,  but  the  landlord  has  a  right  to  point  out 
where  they  are  to  go  for  them.  If  the  landlord 
subjected  the  crofter  to  gross  injustice  by  asking 
him  to  go  to  an  extremely  out-of-the-way  place 
for  his  peats,  we  might  interfere.  Here,  the 
distance  he  is  asked  to  go  is  less  than  the  dis- 
tance he  has  hitherto  gone.  That  advantage  is, 
no  doubt,  counter-balanced  by  the  fact  that  he 
can  only  use  a  horse,  and  must  make  more  jour- 
neys tlum  when  he  was  able  to  employ  a  cart, 
but  I  think  the  Sheriffs  were  right  in  holding 
that  this  was  within  the  landlord's  discretion. 

Lobs  YoTnra,  Losd  Butebbfubd  Ci^ask,  and 
LoBD  LxE  concurred. 

The  Court  prononnoed  the  following  intor- 
locntor : —  • 

"  Find  in  fact  (1)  that  the  pursuer  is  pro- 
prietor of  the  lands  of  Killichronan  in  the 
Island  of  Mull,  which  includes  the  farm  of 
Killiemore ;  (2)  that  the  defender  is  tenant, 
under  the  pursuer,  of  a  croft,  part  of  said 
lands,  with  right  to  out  peats  on  the  lands  of 
Killiemore  ;  (3)  that  in  or  about  the  year 
1867  the  pursuer  gave  leave  to  the  defender's 
father,  then  tenant  of  the  said  croft,  to  cnt 


peats  during  his,  the  pursuer's,  pleasure,  on 
the  home  farm  of  Killichronan  instead  of 
the  farm  of  Killiemore,  and  that  the  tenants 
of  the  croft  availed  themselves  of  the  privi- 
lege from  that  time  till  shortly  before  the 
institution  of  the  present  action,  when  the 
pursuer  recalled  the  leave  thus  conditionally 
•  given :  Find  in  law  that  the  pursuer  was 
entitled  to  reoal  the  permission  granted  as 
aforesaid  :  Therefore  dismiss  the  appeal : 
Affirm  the  judgments  of  the  Sheriff  and 
Sheriff-Substitute  appealed  against :  Find 
and  declare,  interdict,  prohibit  and  discharge 
in  terms  of  the  prayer  of  the  petition :  Find 
the  pursuer  entitled  to  expenses  in  the  In- 
ferior Court  and  in  this  Court,"  &o. 

Counsel  for  the  Pursuer — Sir  Charles  Pearson 
— Graham  Murray.     Agent — F.  3.  Martin,  W.S. 

Counsel  for  the  Defender — Dickson — Salvesen. 
Agents— Gill  &  Fringle,  W.S. 


Friday,  June  14. 

FIRST     DIVISION. 

[Lord  Kyllaohy,  Ordinary. 

CROUCHER  V.  INGLIS. 

iAnit,  p.  541.) 

Reparation — SlancUr  —  Privileged  Statement — 
Minitter  of  Pwiiih — Probable  Caute. 

In  an  action  of  damages  against  the 
minister  of  a  parish  for  alleged  slanderous 
statements  in  two  letters  written  by  him  to 
the  inspector  of  poor  of_  a  neighbouring 
parish  and  the  Board  of'  Supervision  re- 
spectively, and  which  challenged  the  pur- 
suer's fitness  as  guardian  of  certain  children 
boarded  with  him  by  the  parochial  board  of 
the  neighbouring  parish,  it  was  held  that  the 
defender  was  entitled  to  an<  issue  of  want  of 
probable  cause  as  well  as  of  malice. 

Opinion  per  Lord  Shand,  that  a  defender 
other  than  the  minister  of  a  parish  wonld  be 
entitled  in  similar  circumstances  to  the  pro- 
tection of  a  similar  issue. 

This  action  was  raised  by  Charles  Croucher, 
general  dealer,  residing  at  Kirkton  of  Auchter- 
house,  against  the  Bev.  'William  Mason  Inglis, 
minister  of  the  parish  of  Aucfaterhouse,  for  pay- 
ment of  £600  as  reparation  and  solatium  for 
alleged  slanders. 

The  statemente  complained  of  were  contained 
in  two  letters  written  by  the  defender  to  the 
Inspector  of  Poor  of  Dundee  and  to  the  Board  of 
Supervision  respectively,  and  which  called  in 
question  ^the  pursuer's  fitness  to  have  the  charge 
of  several  pauper  children  boarded  with  him  by 
the  Parochial  Board  of  Dundee. 

The  letters  were  in  the  following  terms : — 
f  Manse,  AucMerhouse, 

"  \6th  October  1888. 

"Dear  Sir, — You  are  aware  of  the  fact  that 
several  children  on  your  parochial  board  list  are 
boarded  out  in  this  village  under  the  guardian- 
ship of  a  man  named  Croucher,  a  hawker  to 
trade.  I  have  just  seen  this  man  engaged  in 
fighting  for  a  considerable  time  with  another 
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man  belonging  to  this  parish,  and  such  oondnot 
for  its  bmtal  and  disgnsting  character  I  have 
never  witnessed.  I  leave  yon  to  judge  as  to 
whether  snch  a  man  is  a  proper  guardian  for 
these  poor  children.  -From  enquiries  I  have 
made  at  the  local  policeman  and  other  respectable 
people,  I  am  satisfied  that  the  sooner  those 
children  are  removed  to  another  house  the  better 
it  will  be  for  them,  and  the  more  creditable  to 
the  parochial  authorities  of  Dundee. — I  am,  &o. 
"To  T.  Brown,  Esq.  "  W.  Mason  Inowb." 
"  JfoTwe  of  Auehterhoute,  near  Dundee, 
"  20th  November  1888. 
"  To  Members  of  Board  of  Supervision. 

"Gentlemen, — I  beg  to  call  your  attention  to 
a  matter  which  I  do  not  hesitate  to  say  demands 
the  immediate  consideration  of  the  Board  of 
Supervision. 

"FnUy  a  year  ago  five  orphan  children  were 
placed  by  the  parochial  authorities  of  Dundee 
under  the  guardianship  of  a  man  named  Croucher 
and  bis  wife,  who  reside  in  the  Kirkton  of 
Auchterhonse.  This  man  is  a  hawker  by  trade, 
and  occupies  what  is  practically  a  two-roomed 
cottar  honse.  He  has  five  of  a  family,  and  at 
the  present  time  there  are  ten  children  in  this 
honse  under  the  care  of  his  wife.  This  man 
came  to  reside  in  the  village  abont  two  years 
ago,  and  was  engaged  in  the  hawking  business. 
He  was,  not  long  afterwards,  convicted  in  the 
Burgh  Court  of  Dundee  for  groM  cruelty  to  a 
horse,  and  fined  for  the  offence.  Not  long  after 
this  conviction  he  succeeded  in  obtaining  from 
the  Parochial  Board  of  Dundee  five  children  aa 
boarders.  In  the  course  of  my  visitation  of  the 
parish  I  was  led  to  understand  that  there  was 
something  wrong.  My  attention  was,  however, 
more  directly  called  to  the  oonditioi^of  those 
children  by  Mr  Qibson,  police-constable,  located 
in  the  village,  who  informed  me  that  Orouoher's 
honse  was  practically  a  baby-farming  establish- 
ment, where  the  children  were  simply  boarded  as 
a  matter  of  business  and  traffic,  and  to  hia 
knowledge  they  were  very  badly  treated.  He 
informed  me  of  their  dirty,  poverty-stricken, 
half-starved  condition,  and  of  their  being  driven 
ont  of  the  house,  and  compelled  to  spend  most 
of  the  day  in  an  old  shed  in  all  kinds  of  weather. 
He  also  expressed  to  me  his  astonishment  that 
tUe  children  should  ever  have  been  placed  under 
snob  guardians,  and  compelled  to  endure  snch 
treatmenL  I  investigated  the  matter  for  myself, 
and  fonnd  that  the  constable's  statement  was 
entirely  borne  out  by  what  I  personally  wit- 
nessed. 

"My  attention  was  again  called  to  their  condi- 
tion by  a  Mr  Cummings,  who  ooeupied  the  adjoin- 
ing honse.  He  told  me  that  the  conduct  of 
Croucher  and  his  wife  was  disgraceful,  and  the 
language  of  the  woman  most  filthy  and  dis- 
gusting. He  also  brought  under  my  notice  the 
ornel  treatment  to  which  he  and  bis  wife  had 
seen  the  children  subjected.  My  attention  was 
further  called  to  the  honse  by  Mr  Walker,  game- 
keeper, and  Mrs  Walker,  most  reliable  and  re- 
spectable people,  who  lived  in  the  adjoining 
bouse.  They  also  referred  to  the  disorderly 
character  of  the  Crouchers,  and  particularly  of 
the  filthy,  disgusting  language  of  the  woman, 
and  of  her  cruel  treatment  of  the  children.  One 
child,  she  informed  me,  went  about  for  days 
often  shrieking  with  pain  from  a  dislocated  arm 
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which  had  never  been  attended  to.  The  children 
were  subjected  to  most  cruel  treatment  by  being 
Bwom  at  and  mercilessly  beaten.  They  were 
also  compelled  to  search  midden  and  manure 
heaps  for  rags  and  bones  for  Croucher  to  dispose 
of.  She  also  informed  me  that  the  parishionen 
wondered  very  much  that  I  did  not  t^e  meaanrea 
to  have  those  children  removed.  She  charac- 
terised the  house  as  a  disgraceful  one,  and  i* 
quite  prepared  to  testify  to  that  effect  before  any 
board.  I  have  also  been  informed  by  police- 
constable  Shepherd  that  he  has  on  several  occa- 
sions seen  Croucher  the  worse  of  drink,  and  that 
his  wife  is  notorious  for  her  filthy  language  and 
quarrelsome  brawling  disposition.  Hs  baa  had 
repeatedly  complaints  lodged  with  him  against 
her.  He  also  states  that  the  children  ought 
never  to  have  been  placed  under  snob  guardians, 
and  that  his  opinion  is  the  one  which  prevails  all 
over  the  parish  and  neighbourhood.  Complaints 
of  a  similar  character  have  reached  me  from  other 
parishioners.  Personally  I  have  repeatedly  seen 
Croucher  drunk,  and  quite  recently  I  came  upon 
him  engaged  in  a  hand-to-hand  fight  with  a  man 
belonging  to  the  parish,  and  told  him  he  was  a 
disgrace  to  the  district.  I  have  reported  the 
condition  of  the  house,  the  character  of  the  ocen- 
pants,  and  the  general  treatment  to  whioh  the 
children  have  been  subjected  to  the  parochial 
authorities  of  Dundee,  but  nothing  has  been 
done  to  remove  the  scandal.  Mr  Brown,  the 
Inspector  of  Poor,  whose  letter  I  encIoM,  in- 
formed me  that  he  had  already  received  com- 
plaints, and  his  own  opinion  was  that  the  children 
should  be  instantly  removed.  It  appears,  how- 
ever, that  his  opinion  has  been  overruled  by 
certain  influences  brought  to  bear  by  friends  of 
Croucher  upon  certain  members  of  the  Bgard 
Committee,  so  that  the  children  still  remain 
under  their  care. 

"  In  snch  circumstances  I  have  been  compelled 
to  direct  your  attention  to  this  scandaloua  oaae^ 
and  trust  that  you  will  order  a  thorough  investi- 
gation as  early  as  convenient. — I  am,  Ao., 
"  W.  Mason  Imous, 
' '  Minister  of  Auehterhoute. " 

On  23rd  May  1889  the  Lord  Ordinary 
(Kxulachy)  approved  of  the  following  isaaea 
for  the  trial  of  the  cause— "(1)  Whether  the 
defender  on  16th  October  1888  wrote  and  sent 
to  Mr  Thomas  Brown,  inspector  of  poor,  Dundee, 
a  letter  in  the  terms  contained  in  the  achednle 
No.  1  hereto  annexed  ;  and  whether  the  said 
letter  is  of  and  concerning  the  pursuer,  and 
falsely  and  calumnionsly  and  maliclonaly  re- 
presents him  to  be  a  man  of  snch  brutal  chanMS- 
ter  as  to  be  unfit  to  have  charge  of  children 
boarded  ont  by  the  parochial  authorities  of 
Dundee  under  his  guardianship,  and  that  it  was 
the  duty  of  the  Parochial  B<Mtrd  forthwith  to 
remove  them,  to  the  loss,  injury,  and  damage 
of  the  pursuer?  (2)  Whether  the  defender  on 
20th  November  1888  wrote  aiid  sent  to  the.Board 
of  Supervision  a  letter  in  the  terms  contained  in 
the  schedule  No.  2  hereto  annexed  ;  and  whether 
the  said  letter  is  of  and  concerning  the  pnnner. 
and  falsely  and  calumnionsly  and  malieionslT 
represents  him  as  keeping  a  baby  fanning  estab- 
lishment, and  as  being  a  man  unfit  for  the  i;nar- 
dianship  of  parochial  children,  as  systematieiJly 
ill-treating  and  starving  them,  and  as  being  a 
drunkard  and  a  worthless  oharaoter,  and«8  being 
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a  disgrace  to  the  district,  to  the  loes,  iojory,  and 
damage  of  the  pnrsaer  ?  Damages  laid  at  £500." 
The  defender  reclaimed,  and  argaed  —  The 
defender  was  not  bonnd  to  take  an  issne  in 
jnstification,  bnt  was  entitled  to  have  the 
words  "wi^ont  probable  caase"  inserted  in 
the  issaes.  Statements  made  in  discharge  of  a 
duty,  if  made  with  "probable  cause,"  were  not 
a  good  ground  for  damages.  The  duty  of  minis- 
ters in  this  respect  had  been  recognised  in  the 
case  of  Forbei,  and  by  the  pnrsner's  own  state- 
ment complaints  had  here  been  made  to  the 
minister — Forhet  v.  Oibton,  December  18,  1850, 
18  D.  341 ;  Lightbody  v.  Gordon,  June  15,  1882, 
9  B.  934 ;  Kiniui  t.  Adam  &  8ont,  March  8, 
1882,  9  B.  698 ;  Craig  v.  PeeMei,  Febmary  16, 
1876,  3  B.  441 ;  8?iaiB  v.  Morgan,  July  11,  1888, 
16  B.  866  ;  Beaton  v.  /wry,  July  19, 1887, 14  B. 
1067;  Gm  T.  Barron,  July  1,  1859,  21  D.  1099. 
Argued  for  theporsnerand  respondent — There 
was  no  case  of  ordinary  slander  where  both 
"maliciously"  and  "without  probable  canse" 
had  been  put  in  issne.  In  all  oases  where  the 
latter  words  had  been  thought  necessary  in  addi- 
tion to  the  former  the  defender  had  had  a  title  to 
set  in  motion  some  judicial  proceedings.  The 
mle  was  that  if  a  man  was  in  a  priTileged  posi- 
tion, "  malicioosly  "  must  be  put  in  issne ;  if  he 
was  exercising  a  legal  right,  "without  probable 
cause  "  must  be  added — Bavies  t.  Brown  «6  Luell, 
June  8,  1867,  5  Macph.  842 ;  Graig  v.  Feeble*, 
tupra;  WoUhekker  v.  The  Northern  Agricul- 
tural Company,  December  20,  1862,  1  Macph. 
197:  Bae  t.  Linton,  die.,  March  20,  W75,  2  B. 
669. 
At  advising — 

LoBD  PsEsiDEirr — The  pnisuer  of  this  action 
is  resident  in  the  parish  of  Anchterhonse,  and  he 
oalls  himself  a  general  dealer,  which  I  suppose  is 
the  equivalent  of  hawker.  The  defender  is  the 
minister  of  the  parish.  The  pursuer's  complaint 
is  that  the  minister  wrote  two  letters,  one  to  the 
Inspector  of  Poor  at  Dundee,  and  the  other  to  the 
members  of  the  Board  of  Supervision,  containing 
very  slanderous  statements  concerning  the  pur- 
suer with  regard  to  the  condition  of  certain  chil- 
dren boarded  with  him  by  the  Dundee  Parochial 
Board.  The  statements  are  certainly  very  strong, 
and  are  prima  faeie  libellous.  As  put  in  issue 
they  impute  to  the  defender  that  he  represented 
the  pnrsner  to  be  "of  such  brutal  character  as  to 
be  nn&t  to  have  charge  of  children ;"  and  again, 
that  he  represented  him  "as  keeping  a  ^by- 
farming  establishment,  and  as  being  a  man  unfit 
for  the  guardianship  of  parochial  children,  as 
systematically  ill-treating  and  stttrving  them,  and 
as  being  a  drunkard  and  a  worthless  character. " 
These  issues  in  substance  must  go  to  a  jury. 
The  Lord  Ordinary,  however,  has  determined 
that  "  malice "  must  be  inserted  in  the  issues, 
and  accordingly  it  has  been  so  inserted.  The ' 
defender  contends  that  he  is  also  entitled  to  have 
'*  without  probable  canse  "  put  in  issue,  and  that 
is  the  point  whiqh  is  now  to  be  determined. 

Now,  it  appears  to  me  that  the  sort  of  privilege 
which  entitles  the  defender  to  have  these  words 
inserted  in  a  case  like  the  present  depends  very 
mach  upon  the  character  in  which  the  defender 
acted.  The  ordinary  cases  of  a  malicious  pro- 
secotion  or  of  giving  information  to  the  police 
are  not  exactly  parallel  to  the  present  case,  bnt  it 


is,  I  think,  to  be  ruled  by  the  same  principles. 
There  is  a  dnty  inoombent  on  every  citizen  who 
has  reason  to  believe  that  a  crime  has  been  com- 
mitted to  give  information  to  the  police,  and  in 
such  oases  he  is  snrronnded  by  the  protection  of 
having  these  words  put  in  issue.  In  the  present 
case  the  defender  is  a  public  official,  and  as  such 
he  is  charged  with  the  duty  of  seeing  after  the 
well-being  of  the  people  of  his  parish,  and  if  in 
that  capacity  he  gave  information  to  the  proper 
authority,  he  is  quite  entitled  to  the  same  pro- 
tection as  surrounds  every  person  who  gives  in- 
formation to  the  police  of  the  commission  of  a 
criminal  offence. 

Again,  the  Parochial  Board  of  Dundee  was  the 
body  under  whose  jurisdiction  these  children 
were.  They  boarded  them  out  with  the  pursner. 
If  intimation  was  to  be  given  of  improper  con- 
duct on  the  part  of  the  pursuer  the  Parochial 
Board  of  Dundee  was  the  proper  authority,  and, 
failing  their  interfering,  the  Board  of  Supervision 
was  the  proper  tribunal  to  resort  to  for  the  same 
purpose,  and  therefore  the  defender  resorted  to 
the  proper  authorities  to  give  information  to.  It 
seems  to  me^in  doing  this  he  is  entitled  to  the 
same  protection  as  a  party  giving  information  to 
the  police  of  the  commission  of  a  crime,  or  in- 
stituting a  prosecution  for  an  alleged  offence. 
The  circumstance  that  the  person  charged  turns 
out  to  be  altogether  innocent  will  not  deprive  the 
party  of  the  protection  referred  to.  It  is  not 
therefore  necessary  for  the  defender  to  take  an 
issue  in  justification.  He  may  be  justified  in 
giving  the  information  he  did  though  the  pursner 
may  be  innocent  of  the  conduct  alleged  against 
him.  The  defender  is  therefore,  I  think,  entitled 
to  have  the  words  "  without  probable  caase  "  put 
in  issue. 

It  was  urged  in  argument  that  if  the  minister 
of  a  parish  was  entiUed  to  this  protection,  any- 
one else  would  be  in  similar  circumstances.  On 
that  question  I  do  not  intend  to  offer  any  opinion ; 
its  solution  depends  on  different  considerations 
from  the  question  with  regard  to  the  official  duty 
of  a  minister.  If  such  a  duty  lies  on  members  of 
the  public  it  rests  on  a  different  foundation. 
That  is  a  question  which  it  is  not  necessary  to 
solve  in  order  to  decide  the  question  before  us. 
The  ground  on  which  I  desire  to  rest  my  decision 
is  that  a  dnty  attaches  to  the  office  of  the  minister 
of  a  parish  to  communicate  with  the  proper 
anthorities  in  such  cases  as  the  present. 

LoBD  Sbamd— In  the  case  of  Lighihody  v. 
Gordon,  9  B.  934,  the  Court  had  occasion  to  deal 
with  the  principles  to  be  applied  in  cases  where 
criminal  information  has  been  lodged  with  the 
police,  and  an  action  of  damages  has  followed, 
and  it  was  there  held  that  where  a  person  is  seek- 
ing damages  for  such  information  where  no  con- 
viction has  followed,  "without  probable  cause" 
must  be  inserted  in  the  issne  as  well  as  "  mali- 
ciously." Ths  ground  taken  for  that  decision 
was  that  there  is  a  public  duty  to  give  informa- 
tion to  the  police  of  the  commission  of  a  crime, 
and  if  a  person  prima  fade  in  exercise  of  that 
dnty  moves  by  giving  information  against  anyone, 
or  by  causing  the  apprehension  of  anyone,  he  has 
the  protection  of  it  being  assumed  that  he  acts  in 
bona  fide.  Obviously  if  that  were  not  so  the  ends 
of  justice  mast  be  frustrated,  and  serious  oonse- 
qnences  might  follow,  and  accordingly  the  pur- 
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sner  in  Bnoh  cases  has  to  prove  that  the  defeDdex 
acted  not  only  "  maUoiously,"  bnt  also  "without 
probable  canse." 

I  think  the  principles  of  that  case  are  applic- 
able here.  If  in  the  case  of  giving  criminal  in- 
formation a  person  has  reason  to  believe  that  a 
crime  has  been  committed,  it  is  his  duty  and 
right  to  inform  the  police.  Also  if  in  the  pre- 
sent case  defender  having  reason  to  believe  that 
children  out  of  the  custody  of  the  parish  were 
being  cruelly  nsed,  gave  inf9rmation  to  the 
Parochial  Board,  and  failing  their  interference 
complained  to  the  Board  of  Supervision.  I 
thii^  a  minister  of  a  parish  so  doing  acts  most 
certainly  in  the  exercise  of  a  duty  and  a  right. 
For  my  own  part,  however,  I  am  not  prepared 
to  say  that  I  would  draw  any  distinction  between 
the  minister  of  a  parish  and  anybody  else.  I  am 
not  aware  of  anything  in  the  office  of  a  parish 
minister  to  make  a  valid  distinction  between  his 
case  and  the  case  of  a  minister  of  any  other 
denomination,  or  a  neighbour.  I  put  my  opi- 
nion on  the  broad  ground  that  there  is  a  duty 
or  a  right  to  give  information  in  such  cases. 
A  person  giving  information  must  be  assumed 
to  be  acting  bona  Jide  for  the  protection  of  the 
children,  and  if  an  action  of  damages  is  bronght 
against  him  he  is  entitled  to  have  both  malice 
and  want  of  probable  cause  pnt  in  issae.  If  the 
complaint  were  made  to  some  other  party  than 
the  parochial  board  or  the  guardian  of  the 
children  it  wdnld  be  a  different  matter,  bnt 
where  it  is  made  to  the  person  entitled  to  in- 
terfere protection  is  to  be  given  to  the  person 
who  gives  the  information.  I  am  accordingly 
for  holding  that  the  principles  of  Lightbody't  case 
apply  to  anyone  else  giving  information  as  well 
as  to  the  minister  of  a  parish. 

LoBD  Adam — I  think  the  words  "  without  pro- 
bable cause  "  are  proper  and  appropriate  words 
to  be  inserted  in  the  issues,  where  the  person 
complained  of  had  a  right  or  duty  to  do  the  act 
complained  of,  as  to  give  information  to  the 
police  and  to  make  use  of  lawful  diligence,  and 
in  similar  cases  where  there  is  a  right  or  a  dnty 
to  do  the  aet  complained  of.  Here  the  defender, 
who  was  the  minister  of  the  parish,  had  not  only 
a  right,  bnt  a  dnty  was  laid  upon  him,  if  he  saw 
or  had  good  reason  to  believe  that  pauper  chil- 
dren were  being  ill-nsed  to  give  information  to 
the  proper  authority.  If  he  had  a  duty  laid 
apon  him,  he  is  entitled  to  have  want  of  pro- 
bable cause  put  in  issue. 

I  agree  with  your  Lordship  ns  to  the  question 
with  regard  to  other  people  that  it  does  not  arise. 
I  confess  during  the  discussion  I  inclined  to  the 
opinion  now  expressed  by  Lord  Shand,  but  I 
desire  entirely  to  reserve  my  opinion  upon  that 
point. 

LoBD  MuBX  was  absent  at  the  hearing. 

The  Court  varied  the  issues  by  the  insertion  of 
the  words  "without  probable  cause,"  approved 
of  them  as  now  adjusted,  and  remitted  to  the 
Lord  Ordinary  to  fix  a  day  for  the  trial. 

Counsel  for  the  Pursuer— M'Keohnie — Hay. 
Agent — Jas.  Skinner,  S.S.(}. 

Counsel  for  the  Defender  —  C.  S.  Dickson. 
Agents— Guild  &  Shepherd,  W.S. 


Monday,  June  24. 

SECOND     DIVISION. 

(Before  Seven  Judges.) 
m'nee  and  others  V.  brownlie's 

TRUSTEES. 

Rqaaratifin—Landlord't  LicMiiy  for  DtfeeUce 
Drainage— BeUvancy. 

In  an  action  of  damages  against  a  land- 
lord, a  tenant  averred  that  the  drainage  in  a 
house  let  to  him  was  defective,  as  the  drains 
were  old  and  not  properly  jointed ;  that  he 
had  complained  to  the  defender,  who  iiad 
taken  unsuitable  or  insufficient,  or  at  any 
rate  unsuccessful  steps  to  remedy  the 
nuisance ;  that  his  wife  and  child  had 
suffered  in  health  in  consequence ;  and  that 
he  had  incurred  considerable  expense  in 
medical  attendance,  and  by  removal  to 
other  premises,  and  in  loss  of  profit  on 
the  sale  of  goods  in  the  premises  for  the 
unexpired  period  of  the  let.  The  landlord 
pleaded  that  the  aotion  was  irrelevant. 
The  Sheriff -Substitute  allowed  a  proof 
before  answer. 

Held  that  the  Sheriff-Substitute  had  acted 
rightly  in  allowing  such  a  proof. 

Quettion  by  Lord  Young— Whether  a  land- 
lord is  liable  to  his  tenant  for  loss  arising 
from  defective  drainage  apart  from  any 
special  averment  of  fault  on  bis  part. 
Mrs  Jeanie  Fowler  MHTullooh  or  M'Nee,  21 
Seymour  Street,  Glasgow,  with  consent  of  her 
husband  James  M'Nee  junior,  and  James 
M'Nee  junior  for  himself,  and  as  tutor  for  his 
pupil  child  Jeanie  Fowler  M'OuUoch  M'Nee, 
brought  an  action  in  the  Sheriff  Court  at  Glas- 
gow against  the  testamentary  trustees  of  the  late 
William  Brownlie,  30  M'Cullooh  Street,  PoUok- 
shields,  Glasgow,  for  £200  damages  on  aooonnt 
of  loss  sustained  by  them  owing  to  the  defective 
condition  of  the  drains  of  a  house  rented  by  them 
from  the  defenders. 

The  following  were  the  material  averments  of 
the  pursuer: — The  premises,  consisting  of  a 
shop  and  house  behind.  No.  78  North  Woodsida 
£oad,  Glasgow,  were  let  by  the  defenders  to 
James  M'Nee  for  the  year  from  Whitsunday  1886 
till  Whitsunday  1887.  M'Nee  and  his  family 
entered  into  possession  about  the  beginning  ^ 
May  1886,  and  remained  therein  until  October 
1888,  the  let  being  renewed  from  year  to  year 
by  missive,  or  otherwise  by  tacit  relocation.  In 
October  the  pursuers  were  compelled  to  remove 
from  said  premises  owing  to  the  insanitary  con- 
dition thereof,  the  ssme  having  become  danger- 
ous  to  health,  and  the  defenders'  attempts  to 
remedy  the  evil  having  proved  ineffectual .  In  March 
1 888  the  pursuers  discovered  disagreeablesmelis  in 
said  house  and  shop,  arising  as  they  averred  from 
the  defective  condition  of  the  sewage  pipes  and 
the  drains,  which  were  old,  not  properly  jointed, 
and  allowed  the  sewage  and  sewage  gas  to  escape 
therefrom,  and  which  were  generally  insufficient 
for  the  purpose  for  which  they  were  being  used. 
M'Nee  in  March,  and  on  several  oooamons  be- 
tween then  and  October  following,  and  in  parti- 
cular in  the  months  of  April,  May,  and  September, 
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made  complaints  to  the  defenders'  factor  in  regard 
thereto,  and  the  factor  by  himself  or  his  clerk 
on  such  occasions  promised  to  attend  to  the 
matter,  and  have  the  nnisanoe  complained  of 
removed,  and  did  on  certain  occasions  dnring 
said  period  instmot  tradesmen  tv  take  steps 
ostensibly  for  that  purpose,  which  were,  how- 
eTer,  nnsoitable  or  insnfficient  for  the  purpose 
in  view,  or  at  any  rato  they  were  ansnccessfnl. 
In  Attgnst  1888,  and  while  the  defenders  were 
still  professing  to  be  able  to  have  the  evil  com- 
plained of  remedied,  and  were  taking  or  causing 
to  be  taken  ansoitable  or  insnfficient  steps  in 
connection  therewith,  Mrs  M'Kee  was  taken 
suddenly  ill,  and  it  was  averred  had  been  nnder 
medical  treatment  down  to  the  date  of  the  action. 
M'Nee  and  the  child  had  also  suffered,  and  in  all 
cases  the  illness  was  produced  by  the  insanitary 
condition  of  the  house.  The  illness  bad  caused 
M'Nee  considerable  expense.  He  had  incnrred 
a  large  account  for  mediosl  attendance  on  his 
wife,  and  for  her  residence  at  the  coast,  and  he 
had  been  compelled  to  engage  a  woman  to  dis- 
charge the  duties,  previously  discharged  by  hei, 
of  attending  to  the  shop.  He  had  further  been 
put  to  the  expense  of  removing  from  the  premises, 
and  had  also  lost  the  profit  on  the  sale  of  his  goods 
in  the  shop  for  the  unexpired  period  of  the  let. 

The  defenders  denied  that  complaints  had  been 
made  until  September  1 888,  when  they  overhauled 
the  pipes  and  drains,  and  put  them  in  order  where 
necessary. 

The  pursuers  pleaded — "  (1)  It  being  an  im- 
plied condition  of  the  let  by  the  defenders'  factor 
to  the  male  pursuer  that  defenders  would  keep 
the  premises  so  let  in  a  habitable  and  tenant- 
able  condition,  and  the  pursners  and  their 
said  child  having  suffered  in  their  health  in  con- 
sequence of  their  failure  so  to  do,  they  are 
entitled  to  reparation  from  defenders  therefor. 
(2)  The  male  pursuer  having  incurred  accounts 
and  suffered  loss  as  within  condescended  on,  in 
respect  of  tbe  insanitary  and  uninhabitable  con- 
dition of  tbe  premises  let,  he  is  entitled  to  re- 
imbursement and  reparation  from  defenders 
therefor." 

The  defenders  pleaded — "(1)  The  action  is 
irrelevant.  (2)  The  pursners  having  remained  in 
the  house  for  months  after  they  believed  the 
house  to  be  in  an  insanitary  condition,  and  the 
illness  and  others  of  which  they  complain  having 
anpervened  after  that  event,  they  are  not  entitled 
to  insist  in  the  action.  (8)  The  defenders,  having 
so  soon  as  possible  after  complaint  was  made  to 
them  that  the  house  was  in  an  insanitary  condi- 
tion, cansed  the  sewage  pipes  and  drains  to  be 
overhauled  and  put  into  proper  order  where 
necessary,  are  entitled  to  be  assoilzied,  with 
expenses." 

The  Sheriff-Snbstitute  (Spsens)  on  28th  Feb- 
ruary 1889  allowed  a  proof  before  answer. 

"Note. — I  was  referred  to  the  case  of  Munn  v. 
Henderson,  15  B.  8.59,  and  specially  a  dictum  of 
liord  Young  to  tbe  effect  that  there  could  be  no 
claim  of  damages  for  an  insanitary  house  against 
a  landlord  when  the  tenant  had  lived  on  in  the 
knowledge  that  there  was  something  sanitarily 
wrong.  On  the  other  hand,  I  have  bad  before 
me  £e  record  in  a  case  which  was  before  tbe 
First  Division"  [Oourlay  v.  Ferguion,  decided 
2nd  November  1887],  "although  it  is  not 
reported,  when  (affirming  a  judgment  of  Sheriff 


Lees)  damages  were  awarded  to  a  tenant  for 
damages  cansed  by  living  in  an  insanitary  house 
which  the  landlord  had  failed  to  put  in  proper 
order,  although  apparently  all  along  the  tenant 
was  complaining  of  the  house  being  in  an  in- 
sanitary and  improper  state.  In  view  of  this  case 
I  prefer  to  hear  the  facts  of  tbe  case  before  pro- 
nouncing any  final  judgment." 

The  defenders  appealed  to  the  Second  Division 
of  tbe  Court  of  Session,  and  argued — There  was 
here  no  issuable  matter.  The  statements  were 
irrelevant  and  insufficient  to  found  a  claim  of 
damages.  There  was  no  fault  on  tbe  part  of  the 
landlord  competently  alleged  here.  Thepursuers 
relied  on  the  unreported  case  of  Oourlay  v. 
F&rgtiKn,  but  in  that  case  the  statements  were 
much  more  specific,  and  there  was  no  question 
of  relevancy,  and  the  matter  came  before  tbe 
Court  after  a  proof.  This  case  was  ruled  by  the 
more  recent  case  of  Uunn  v.  Henderson,  July  7, 
1888,  15  B.  859.  The  pursners'  proper  course 
was  to  leave  the  house,  and  decline  to  pay  the 
rent  —  Seottiih  Heritable  Security  Company 
{Limited)  v.  Granger,  January  28,  1881,  8  B. 
459. 

Argued  for  respondents — The  statements  were 
relevant.  They  were  more  specific  than  in  the 
case  of  Munn.  The  particular  defect  in  the 
drains  complained  of  was  here  averl-ed,  viz., 
improper  jointing.  Notice  had  been  given  to 
the  landlord,  which  was  not  done  in  the  case  of 
Munn.  There  was  no  acquiescence  here,  which 
Lord  Young  thought  there  had  been  in  that  case. 
In  the  case  of  Oourlay  v.  Ferguson,  unreported, 
but  decided  upon  2nd  November  1887,  damages 
were  awarded  to  a  tenant  in  practically  similar 
circumstances.  That  case  ruled  the  present. 
[LoBD  YouMa — Is  a  landlord  liable  for  tbe  sick- 
ness or  death  of  his  tenants  caused  by  defective 
drainage  in  a  house  let  by  him,  although  there  is 
no  specific  allegation  of  fault  on  his  part?] 
He  might  be,  and  therefore  the  Sheriff-Sub- 
stitute was  right  in  allowing  a  proof — Kippen  v. 
Oppenheim  (beetles),  December  13,  1847,  10  D. 
242 ;  Cleglwrn  v.  SpittaVt  Truttees  (chimney 
can-),  February  27,  1866,  18  D.  664;  Reid  v. 
Baird  (defective  roof),  December  13,  1876,  4  B. 
234 ;  Moffat  <t  Company  v.  Park  (bursting  of 
pipe),  October  16,  1877,  5  B.  13  ;  M'Monagle  v. 
Baird  &  Company,  December  17,  1881,  9  B. 
364. 

The  Judges  of  the  Second  Division,  in  respect 
of  the  difficulty  and  importance  of  the  question 
snbmitted  for  determination,  appointed  the  case 
to  be  argued  before  them  and  three  Judges  of 
First  Division. 

The  appellants  argued  as  above. 

Counsel  for  the  respondents  were  not  called 
upon. 

At  advising — 

LoBD  Fbbsisemt — I  think  there  must  be  a 
proof  here. 

liOBD  Adav-  and  Lobd  Buthebfubc  CiiAsx 
concnrred. 

LosD  YouKo— I  am  content  that  that  course 
should  be  taken,  but  my  own  impression  was 
that  the  case  came  before  seven  Judges  on  the 
general  and  to  my  mind  interesting  question 
of  law  whether  a  hmdlord,  when  be  lets  a  house, 
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iusnies  the  health  and  the  lives  of  the  inmates 
against  the  conseqnenoe  of  bad  drainage  in  the 
ordinary  case  and  without  any  special  averment 
of  fanlt.  I  can  understand  that  if  the  drainage 
is  so  bad  or  becomes  so  bad  that  the  tenant  has 
to  leave  and  seek  a  residence  elsewhere,  he  may 
refnse  to  pay  the  rent  beoanse  a  well  drained 
honse  has  not  been  supplied  to  him.  Assume 
that,  bnt  does  the  liability  of  the  landlord 
extend  to  health  and  life  ?  If  it  does,  it  appears 
to  me,  at  least  at  first  sight,  to  add  a  liability 
and  a  terror  to  house-letters  of  which  we  have 
no  example  in  tbe  reports. 

We  were  referred  to  a  case,  not  reported,  in 
the  First  Division,  and  to  a  case  in  the  Second 
Division  which  to  a  certain  extent  had  been 
decided  differently  and  adversely  to  the  view 
that,  apart  from  averment  of  special  culpa,  the 
liability  of  the  landlord  extended  to  sickness  or 
death  due  to  defective  drainage.  We  were  told 
that  there  was  no  reported  instanoe  in  the  English 
Coorts  of  such  liability  having  been  enforced, 
and  there  are  certainly  no  cases  in  our  own 
reports.  The  only  cases  bearing  on  the  point 
are  those  I  have  referred  to  in  the  First  and 
Second  Division  respectively  in  which  the  matter 
was  considered  differently.  I  was  not  anxions 
that  this  case  should  be  sent  to  seven  Judges, 
and  I  certainly  thought  the  question,  and  the 
only  question  worthy  of  being  argued,  was  the 
question  of  the  landlord's  lisbihty  where  there 
is  no  special  averment  of  culpa  bnt  only  of  a 
general  duty  to  keep  his  drains  in  order.  Bnt 
on  the  only  case  now  argued  before  us  we  may, 
as  your  liiordship  suggests,  send  the  case  back 
to  the  Sheriff  for  proof  without  deciding  any- 
thing. 

LoBD  Srass — It  has  been  stated  that  there  is 
here  an  absence  of  any  averment  of  fault,  bnt  I 
am  not  surprised  at  that,  seeing  that  it  is  ad- 
mitted on  record  that  there  was  an  obligation 
upon  the  landlord  to  keep  the  house  in  a  sanitary 
condition. 

LoBD  Ju8TIOB-Ci.kbk-tA  good  deal  was  said 
before  us  upon  tbe  principle  of  the  landlord's  lia- 
bility which  has  not  been  pressed  to-day.  We 
were  told  that  two  previous  cases  had  been 
differently  decided,  bo  we  thought  the  question 
should  be  argued  before  seven  Judges.  As  the 
case  has  been  presented,  I  agree  with  the  course 
saggested  by  your  Lordsbip. 

LoBD  T-*" — I  also  concur.  On  the  question 
which  was  supposed  to  be  sent  here,  I  may  say 
there  was  a  difference  of  opinion  as  to  the  suffi- 
ciency of  the  allegation — the  one  side  maintain- 
ing that  unless  there  were  averment  of  special 
fanlt,  which  was  not  here,  there  could  be  no 
claim  of  damages  against  the  landlord ;  the  other 
side  arguing  the  averment  was  sufficient  to  sup- 
port such  a  claim. 

The  Oonrt  refused  the  appeal,  and  sent  the  oase 
back  to  the  Sheriff-Substitute  for  proof. 

Counsel  for  the  Pursuers — Baxter — A.  8.  D. 
Thomson  —  Anderson.  Agent  —  Wm.  Officer, 
S.S.C. 

Counsel  for  the  Defenders — Sir  Charles  Pearson 
— Dundas.    Agents— Mackenzie  &  Black,  W.S,   - 


Wednesday,  April  27. 

OUTEB     HOUSE. 

[I»rd'Kinnear. 

THE  ASSETS  COMPANY  (LIMITKD)  V. 
JACKSON  (S.  &  R.  G.  MACLEOd'S  TRDSTEE). 

Bankniptey—Sale — PerioruU  Bond  for  Price  of 
Property  TJneonveyed— Righti  of  Sdler. 

The  purchasers  of  a  plot  of  ground  ar- 
ranged with  the  sellers  in  September  1887  to 
pay  a  portion  of  the  price  then,  the  sellers 
agreeing  to  postpone  the  date  of  payment 
of  the  balance  till  Whitsunday  1889  upon  re- 
ceiving from  the  purchasers  a  personal  bond 
for  the  amount,   with  interest.     The  pur- 
chasers' estates  were  sequestrated  in  1888. 
The  subjects  had  not  been  conveyed  to  tbe 
bankrupts,  and  the  bond  remained  unpaid. 
The    sellers  claimed   in   the  sequestration 
upon  their  bond.     The  trustee  called  upon 
them  to  deduct  from  their  claim,  as  a  security 
held  by  them  over  the  estate  of  the  bank- 
rupt,  the  value  of  the  property  held   by 
them,  and  upon  their  refusal   rejeated  the 
claim.     The   Sheriff  sustained  the   trustee's 
deliverance.     On  an  appeal  the  Lord  Ordi- 
nary recalled  the  trustee's  deliverance,  on 
the  gronnd  that  the  sellers  were  not  creditors 
of    the   bankrupts,   holding   a   security  for 
their   debt  over   the  bankrupts'  estate,  bnt 
were  undivested    owners  of    the    property 
subject  to  a  contract  of  sale  which  must  be 
performed  according  to  its  terms,  and  re- 
mitted to  the  trustee  to  reject  the  claim, 
reserving  the  sellers'  right  to  claim  Imple- 
ment of  their  contract  or  damages. 
In  the  beginning  of  1886  the  Assets  Company 
(Limited)  sold  to  S.  &  B.  O.  Macleod,  mann- 
faotnrers,  Glasgow,  a.  piece  of  land  at  Marybill 
for  £900,   payable  at  Whitsunday  1886.      The 
money  not  being  then  forthcoming,  the  parties 
agreed  in  September  1887  that  £300,  with  the 
interest   on   the   £900   from    Whitsunday    1886 
to  20th  September  1887,  should  be  then  paid, 
and  that  the   sellers  should  postpone  the  date 
of    payment   of   the   balance    till    Whitsunday 
1889    on   consideration    that  a  personal   bond 
for    the    amount    should    be    granted    by    the 
purchasers,  with  interest  at  6  per  cent.     The 
money  was  paid  accordingly,  and  a  bond  was 
granted  on  25th  October   1887.     The  subjects 
were  not  formally  conveyed  to  Messrs  Macleod 
but  were  held,  as  far  as  titles  were  concerned,  by 
the  company  as  a  security  for  the  balance  of  the 
price.     By  arrangement,  however,  Messrs  Uao- 
leod  entered  into  possession  of  the  subjecta    On 
17th   March   1888  the  estates  of  the  purohasen 
were  sequestrated,  and  Thomas  Jackson,  chartered 
accountant,  Glasgow,  was  appointed  trustee. 

The  Assets  Company  (Limited)  claimed  in  the 
sequestration  the  amount  contained  in  their  bond, 
£600,  minut  £34,  178.,  being  interest  from  tbe 
date  of  sequestration  to  the  due  date  of  their 
bond,  bnt  pint  £14,  148.  8d.,  being  inteitst  to 
the  date  of  sequestration,  the  amount  of  their 
claim  being  in  all  £o79,  17s.  3d.  The  trustee 
called  upon  them  to  value  the  subjects  u  a 
security  held  by  them  for  payment  of  their  debt, 
and  to  deduct  the  value  from  their  claim.    They 
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refnsed  to  do  so,  and  the  triutee  rejected  their 
claim.  They  appealed  to  the  Sheiiff-Snbstitate 
of  Lanarkshire. 

A  proof  Tai  led,  and  on  26th  March  1889  the 
Sheriff-Sabstitute  (Ebssine  MuBBA.y)  pronounced 
the  following  interlocutor:— [^/Iter  stating  Ou 
faets]  "Finds  in  law  (1)  that  the  appellants'  right 
over  the  property  in  question  is  a  security  oyer 
the  estate  of  the  bankrupts  for  the  balance  of 
£600  of  the  price  thereof,  for  payment  of  which 
the  bond  on  which  they  now  claim  was  granted  ; 
(2)  that  the  appellants  are  bound  to  yalae  and 
deduct  the  same  before  they  can  be  ranked  on 
their  olaim/  Sus. 

^^Note. — The  test  principle  by  which  all  such 
questions  most  be  ruled  is  clearly  laid  down  in 
the  case  of  The  Univertity  of  Olasgoto  t.  YuiU'$ 
Trustees,  February  10,  1882,  9  B.  643.  There 
the  Lord  President,  quoting  and  adopting  the 
opinion  of  Lord  Oorriehill  in  the  earlier  case  of 
M-CleOand,  February  27,  1857,  19  D.  574,  lays 
down  '  that  the  meaning  of  the  65th  section  of 
the  Bankruptcy  Act  of  1856  is  that  a  creditor  on 
a  bankrupt  estate,  who  in  virtue  of  a  preferable 
security  over  one  portion  of  that  estate  is  entitled 
to  appropriate  the  same  to  himself  exclusiTely 
towards  satisfying  the  debt  so  secured,  shall  not 
likewise  get  a  dividend  on  the  portion  of  the 
debt  BO  to  be  satisfied  out  of  the  estate,  and 
that  it  matters  not  whether  a  bankrupt's  title 
may  have  been  feudalised,  or  whether  his  right 
to  the  subjects  may  have  been  real  or  personal ; 
also,  that  to  solve  the  question  it  must  be  ascer- 
tained whether  or  not  the  subjects  of  the  securi- 
ties referred  to,  if  they  were  free  from  these  and 
similar  burdens,  would  be  a  part  of  the  seques- 
trated estate,  and  as  such  part  of  the  fund  for 
division  among  the  creditors.'  Lord  CnrriehiU's 
views  thus  quoted  and  adopted  were  also  held  by 
the  other  Judges  in  M'GUUand,  though  in  the 
circumstances  of  that  case  he  came  to  a  different 
resnlt  from  the  majority  of  the  Judges.  Follow- 
ing the  Lord  President,  the  other  Judges  in  the 
case  of  The  University,  of  Qlasgow  adopted  the 
same  view. 

"Applying  these  rules  to  the  present  case,  it 
is  clear  that  if  the  £600  remaining  due  of  the 
balance  of  the  price,  payment  of  which  was 
deferred  till  Whitsunday  1889,  were  to  be  made, 
thus  freeing  the  property  from  its  burden,  the 
respondent  would  be  entitled  to  demand  the 
property  in  question  as  an  asset  for  division 
among  the  creditors.  The  appellants'  right  over 
it  is  therefore  a  security  over  the  estate  of  the 
bankrupt.  The  appellants  try  to  maintain  that 
a  distinction  must  be  drawn  from  the  fact  that 
they  have  never  been  divested  of  the  property 
in  question.  But  the  Lord  President,  as  above, 
specially  adopts  Lord  Curriehill's  view  that  it 
matters  not  whether  or  not  the  bankrupt's  title 
has  been  feudalised.  Practically  it  is  just  the 
same  here  as  if,  after  the  bankrupts'  title  to  the 
property  had  been  feudally  completed,  they  had 
re-disponed  to  the  Assets  Company  in  security 
for  the  unpaid  balance.  It  must  be  remembered 
also  that  the  bond  on  which  the  claim  is  made  is 
really  itself  nothing  more  than  a  security  for  that 
balance." 

The  appellants  appealed  to  the  Court  of 
Session,  and  argued  —  At  common  law  a 
oreditor  was  entitled  to  rank  for  his  full  debt 
without  deducting  the  value  of  any  security  he 
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might  hold.  The  limitation  of  this  right  where 
the  security  was  over  the  property  of  the  bank- 
rupt was  statutory,  and  mnst  be  strictly  confined 
to  the  case  provided  for.  The  property  in  this 
case  was  not  the  property  of  the  bankrupts.  It 
had  never  been  conveyed  to  them,  and  they  had 
no  right  to  have  it  conveyed  except  upon  pay- 
ment of  the  full  price. 

Argued  for  the  respondent — The  appellants' 
right  over  the  property  in  question  was  a  right 
of  security  over  the  estate  of  the  bankrupt.  It 
was  the  same  as  if  the  bankrupts  had  been 
feudally  vested  in  the  property,  and  had  recon- 
veyed  it  to  tbe  appellants  in  security  of  the  price. 
The  bankrupts  had  a  right  to  a  conveyance  on 
payment  of  the  balance  of  the  price.  They  had 
therefore  the  beneficial  interest  in  the  property 
subject  to  that  burden,  although  in  a  question  of 
title  they  were  not  vested  in  it. 

The  case  wss  heard  in  the  spring  vacation 
before  tbe  Lord  Ordinary  officiating  on  the  bills 
(EniNEAii),  who  on  27th  April  1889  pronounced 
the  following  interlocutor: — "Sustains  the  ap- 
peal :  Becals  the  interlocutor  of  the  Sheriff-Sub- 
stitute appealed  against,  and  also  the  deliverance 
of  the  trustee,  and  decerns :  Remits  to  the  trus- 
tee to  reject  the  claim  for  the  appellants,  reserv- 
ing to  the  appellants  their  right  to  enforce  the 
contract  of  sale  between  them  and  the  bank- 
rupts, or  to  olaim  for  damages  in  the  event  of 
non-performance,  and  Reserving  to  the  trustee  his 
answers  to  such  claim :  Finds  no  expenses  due 
to  or  by  either  party. 

'^  Note. — The  parties  are  agreed  that  the  facts 
are  correctly  stated  in  the  first  and  second  find- 
ings of  the  Sheriff's  interlocutor"  [these  findings 
contained  a  statement  of  the  facts  above  nar- 
rated], "and  that  the  third  finding  is  also  correct 
in  so  far  as  it  states  that  tbe  subjects  have  not 
been  conveyed  by  the  appellants  to  tbe  bank- 
rupts. It  follows  that  at  the  date  of  the  seques- 
tration the  appellants  were  undivested  owners  of 
the  property  in  question.  By  the  contract  of 
sale  they  were  under  obligation  to  convey  to  the 
purchasers  on  full  payment  of  tbe  price.  But 
tbe  purchasers  had  no  real  right  in  tbe  land,  and 
no  right  to  demand  a  conveyance  except  in 
return  for  full  payment  of  the  price.  The  bond 
upon  which  the  appellants  claim  does  not  alter 
the  conditions  upon  which  the  purchasers  are 
entitled  to  demand  and  are  bound  to  accept  a 
conveyance  in  any  material  effect.  It  postpones 
the  term  of  payment,  so  that  apart  from  tbe 
bankruptcy  the  purchasers  could  not  be  treated 
as  in  breach  of  contract  until  Whitsunday  1889. 
It  fixes  the  rate  of  interest,  and  it  gives  the  seller 
a  document  of  debt  which  but  for  the  seques- 
tration might  have  been  used  as  the  foundation 
for  diligence.  But  the  sole  consideration  for  the 
bond  is  admitted  to  be  the  purchasers'  obligation 
to  pay  the  price,  and  it  follows  that  payment 
could  not  be  enforced  under  tbe  bond  any  more 
than  under  the  contract  except  in  return  for  a 
valid  conveyance  of  the  subjects  sold. 

"The  sequestration  appears  to  me  to  make  no 
difference  upon  these  rights.  On  the  one  hand 
the  sellers  do  not  become  entitled  to  recover  pay- 
ment without  conveying  tbe  land,  and  on  the 
other  hand  the  trustee  cannot  demand  a  convey- 
ance in  return  for  a  ranking  or  on  any  other  con- 
dition than  full  payment  of  tbe  price  with  inter- 
est as  stipulated  in  the  bond. 
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"It  follows  that  the  subjects  -vrhiob  the  appel- 
lants have  been  required  to  value  is  not  part  of 
the  sequestrated  estate,  bnt  is  still  the  property 
of,  the  appellants  themselves.  The  claim  as 
stated  b;  the  appellants  cannot  be  snstained,  be- 
cause it  treats  the  obligation  in  the  bond  as  a 
separate  debt  irrespective  of  the  contract  of  sale, 
and  on  that  footing  the  appellants  claim  a  rank- 
ing for  the  price  without  undertaking  to  give 
delivery  of  the  subjects  sold.  On  the  other  hand, 
the  interlocutor  appears  to  me  to  be  erroneous 
inasmuch  as  it  assumes  the  oontiaot  to  have 
been  already  rejected,  and  the  sellers  to  have  ob- 
tained a  security  for  the  unpaid  price  over  pro- 
perty belonging  to  the  purchasers.  If  this  vere 
so,  the  trustee  could  not  enforce  the  contract, 
supposing  that  he  desired  to  do  so,  or  recover  the 
property  for  the  benefit  of  the  creditors,  except 
for  payment  of  its  present  value  with  20  per 
cent,  in  addition.  It  may  or  may  not  be  for  the 
interest  of  the  creditors  to  execute  the  contract, 
but  if  it  is  for  their  interest  they  are  entitled  to 
obtain  a  conveyance  for  the  balance  of  the  con- 
tract price,  and  tbey  cannot  obtain  it  upon  other 
terms.  The  rights  of  parties  therefore  cannot  be 
explicated  in  the  manner  proposed.  The  appel- 
lants are  undivested  owners  of  the  property,  but 
subject  to  a  contract  of  purchase  and  sale, 
which  must  be  performed  according  to  its  terms, 
and  not  otherwise." 

Counsel  for  the  Appellants — Graham  Murray. 
Agent-^.  Smith  Olark,  S.S.O. 
Oounsel  for  the  Respondent— O.  W.  Burnet. 

Agents — Oaims,  M'Intosb,  &  Morton,  W.S. 


Friday,  June  14. 

FIRST    DIVISION. 

[Sheriff  of  Inverness,  Elgin, 
and  Nairn. 

JKNKINS      (MACDOOQALL      &      COMPANT's 
trustee)     V.     STEPHEN     (STEPHEN'S 

trustee). 

PartnertMp-LidbUity  of  New  firm  for  Debts  of 
Old. 

A  firm  and  the  two  individual  partners 
thereof,  in  security  of  a  loan,  granted  a 
bond  and  disposition  over  heritable  property 
belonging  to  the  firm.  Three  years  later 
they  assumed  another  partner  under  a  new 
contract  of  copartnery,  under  which  the 
old  firm  was  to  be  wound  up,  and  the  new 
firm  did  not  take  over  the  heritable  property 
or  any  liabilities  of  the  old,  and  only  took 
over  the  stock  at  a  valuation.  Five  years 
thereafter  the  estates  of  the  firm  and  of  the 
three  individual  partuers  were  sequestrated, 
and  the  disponee  under  the  bond  and  dis- 
position in  security  lodged  a  claim  for  the 
sum  therein  contained,  alleging  that  the  new 
firm  was  a  mere  continuation  of  the  old. 

Ileld,  on  a  proof,  that  the  title  and  the 
right  to  the  heritable  property  over  which 
the  bond  had  been  granted  remained  with 
the  old  firm  ;  that  the  stipulations  of  the 
contract  had  been  observed  in  the  actings  of 


the  parties;  that  the  debt  under  the  bond 

had  not  been  adopted  by  the  new  firm; 

and  that  the  claim  accordingly  fell  to  be 

r^eeted. 
In  1879  the  firm  of  Macdougall  &  Company, 
royal  tartan  warehouse,  Inverness  and  London, 
consisted  of  two  partners,  Mr  Robert  Grant  and 
Mr  Alexander  Mnclennan. 

In  1879  Macdougall  &  Company  borrowed  from 
Mrs  Anne  Mary  Stephen,  the  trustee  of  the  late 
Rev.  Thomas  Stephen  of  Einloss,  Morayshire, 
the  sum  of  £3500,  and  in  security  thereof  granted 
a  bond  and  disposition  of  certain  heritable  pte- 
perty  in  Lombard  Street,  Inverness,  the  title  to 
which  stood  in  the  names  of  Grant  and  Haclennan 
as  sole  partners  of  the  firm.  The  bond  was 
granted  by  Macdougall  ft  Company  and  by 
"  Robert  Grant  and  Alexander  Maolennan,  the 
individual  partners  of  the  firm,  both  as  partners 
thereof  and  as  individuals. " 

In  1882  Donald  Maobain,  42  Saokville  Street, 
London,  was  assumed  as  a  partner  of  the  firm 
under  a  new  contract  of  copartnery,  whereby  it 
was,  inter  alia,  agreed  that  Grant  and  Madennan 
should  grant  a  lease  to  the  new  firm  of  the  ware- 
house and  premises  in  Inverness  ooenpied  by  the 
old  firm  for  ten  years  from  June  1882  at  the  rent 
of  £160.  Grant  and  Maolennan  assigned  to  the 
new  firm  the  lease  of  the  shop  and  premises  in 
SsckviUe  Street,  London,  occupied  by  the  old 
firm.  The  new  firm  undertook  to  pay  the  fntnre 
rents  and  assume  the  whole  burden  of  the  lease. 
The  oapital  of  the  company  was  fixed  at  £10,000, 
of  which  Grant  and  Maolennan  contributed 
£3750,  and  Macbain  £2500.  The  new  firm  agreed 
to  take  over  the  whole  stock  and  warehouse 
fittings  and  furniture  in  Inverness  and  London 
of  the  old  firm,  and  pay  for  goodwill  and  the 
London  lease.  The  value  of  the  warehouse 
fittings  and  furniture  was  agreed  to  be  £2000, 
of  the  London  lease  £2000,  and  of  the  goodwill 
of  the  business  £2600.  The  sum  of  £6500  was 
therefore  to  be  added  to  the  valae  of  the  stock 
in  ascertaining  the  sum  payable  by  the  new  firm 
to  the  members  of  the  old  firm.  Macbain  was 
bound  to  pay  to  the  new  firm  a  sum  of  £1500  in 
addition  to  his  share  of  the  oapital,  on  which 
sum  he  was  to  receive  from  the  new  firm  interest 
at  the  rate  of  five  per  cent.  The  new  firm  should 
have  no  concern  with  the  debts  due  to  or  by  the 
old  firm.  No  commissien  or  charge  should  be 
made  by  the  new  firm  for  the  collection  and  pay- 
ment of  the  said  debts,  which  would  be  done  in 
the  firm's  premises. 

In  March  1887  Macdougall  A  Company  pre- 
sented a  petition  in  the  Sheriff  Court  of  Inver- 
ness, under  section  16  of  the  Bankruptcy  Aot 
1856,  for  the  sequestration  of  their  estates  and 
for  the  appointment  of  a  judicial  factor  thereon. 
On  25th  March  1887  the  Sheriff-Snbatitale 
(B1.AIB)  appointed  Robert  Palmer  Jenkins,  soli- 
citor, Inverness,  jndioial  factor  on  the  seques- 
trated estate,  and  he  was  subsequently  elected 
trustee. 

On  16th  November  1887  a  oUim  was  lodged  by 
Mrs  Anne  Mary  Stephen  for  the  sum  of  £8600  in 
the  bond  and  disposition  of  Maodongall  t  Com- 
pany and  Grant  and  Maolennan.  Tlie  tmstM 
rejected  the  claim,  finding—"  (3)  That  the  herit- 
able property  in  question  over  which  the  elaimast 
holds  security  was  never  transferred  by  the  said 
Mr  Grant  and  Mr  Maolennan  and  the  old  firm  of 
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Mkodongall  ft  Ciompany  to  the  firm  of  Mac- 
doDgall  &  Oompany  as  in  existenoe  at  the  date  of 
the  sequestration,  and  the  three  partners  thereof, 
and  that  further  no  bond  of  corroboration  was 
ever  granted  to  the  claimant  by  the  firm  of  Mac- 
dongall  &,  Company  as  existing  at  the  date  of  the 
sequestration,  or  the  partners  thereof.  (4)  That 
in  the  books  of  Maodoagall  &,  Company,  from  the 
date  of  the  formation  of  the  new  firm  till  the  date 
of  sequestration,  the  said  Bobert  Grant  and 
Alexander  Maclenuan,  and  the  old  firm  of  Mac- 
dongall  &,  Company,  as  in  existence  prior 
to  1882,  were  treated  as  proprietors  of  the 
whole  block  of  property,  incln(^g  the  portion 
OTer  which  the  claimant  holds  security,  and  that 
the  firm  of  Maodoagall  &,  Oompany,  as  seques- 
trated, was  eharged  annually  by  the  old  firm  £450 
as  the  rent  of  the  premises  occupied  by  them. 
(6)  That  in  the  claim  lodged  it  is  set  forth  that 
the  property  belongs  to  Mr  Orant  and  Mr  Mac- 
lenuan. (6)  That  the  claimant  holds  no  personal 
obligation  from  and  has  therefore  no  claim  against 
the  firm  of  Macdougall  &  Company  as  sequestrated 
on  26th  March  1887,  but  has  a  claim  against  the 
private  estates  of  the  said  Bobert  Grant  and 
Alexander  Maolennan. " 

Mrs  Stephen  appealed  against  the  deliverance, 
and  a  record  by  minutes  was  made  up  in  the 
Sheriff  Court. 

Mrs  Stephen  averred — ''The  money  lent  by 
the  appellant  was  paid  to  and  received  by  the 
firm  of  Macdougall  &  Company,  and  was  mixed  up 
with  their  general  funds,  and  used  for  the  general 
purpose  of  their  business.  .  .  .  The  assumption 
of  Mr  Macbain  as  a  partner  was  not  notified  to 
the  public  in  any  way,  and  in  point  of  fact  was 
practically  kept  a  secret  so  far  as  Inverness  was 
concerned.  He  appeared  to  be  an  assistant  in 
the  London  business,  but  in  truth  the  bond- 
holders did  not  even  know  of  his  existence.  It 
is  said  that  he  contributed  towards  the  capital  of 
the  company,  but  the  money  which  be  is  said  to 
have  sontributed  was  advanced  upon  bills  signed 
Macdougall  &  Company,  and  which  have  been 
ranked  in  the  sequestration  upon  appeals  to  this 
Court,  because  they  were  in  reality  and  truth 
loans  to  Macdougall  &,  Oompcmy.  The  firm,  it 
now  appears,  was  hopelessly  insolvent  before 
1882,  and  it  is  believed  and  averred  that  there 
never  was  any  real  alteration  in  the  firm,  and 
that  the  so-called  assumption  of  Mr  Macbain  as  a 
partner  was  simply  a  device  for  procuring  money 
from  persons  outside  the  business.  .  .  .  Not- 
withstanding the  alleged  change  of  firm  the  debts 
owing  by  the  firm  at  the  date  of  the  alleged 
change  were  paid  by  the  alleged  new  firm  out  of 
the  proceeds  of  their  business,  and  the  debts  due 
to  the  old  firm  were  collected  and  discharged  by 
the  alleged  new  firm.  There  was  an  absolute 
and  entire  continuity  in  the  firm's  affairs. " 

She  pleaded — "  (1)  The  bond  and  disposition 
in  security  founded  on  having  been  granted  by 
Macdougall  &,  Company  as  a  firm  the  appeal 
ought  to  be  sustained.  (2)  The  firm  having 
been  carried  on  after  the  lUleged  assumption  of 
Macbain  as  a  partner  without  any  winding-up, 
or  any  notification  to  the  appellant  or  the  pabhc 
of  a  change,  and  with  the  same  stock  and  gene- 
rally the  same  assets  and  liabilities,  the  firm, 
even  if  altered,  assumed  or  continued  to  be 
liable  for  the  obligations  of  the  old  firm. " 

In  the  proirf  allowed  by  the  Sheriff-Substitute 


the  following  additional  facts  were  established: — 

That  the  money  lent  by  the  appellant  was  ex- 
pended by  Macdougall  &,  Company  in  buildings 
erected  by  them  on  their  property  in  Inverness, 
and  used  by  them  for  the  purposes  of  their 
business.  The  total  heritable  debt  on  the 
property  of  the  firm  was  £14,600,  and  the  herit- 
able property  was  sold  on  Ist  May  1888  for 
£11,600,  leaving  a  deficit  of  £2900,  whereof  the 
appellant's  share  was  £700,  to  which  amount  she 
restricted  her  claim.  The  property  over  which 
the  appellant  held  her  security  was  never  trans- 
ferred by  the  old  firm  to  the  new,  nor  was  any 
bond  of  corroboration  granted  by  the  new  firm 
or  its  partners  in  the  appellant's  favour. '  It  wag 
intimated  in  the  firm's  trade  advertisements  that 
Macbain  had  been  assumed  as  a  partner,  and  a 
notice  to  this  effect  was  advertised  in  the  Inver- 
nesi  Courier  and  Northern  Chronicle,  and  a 
copy  of  the  advertisement  was  sent  out  to  the 
customers.  It  further  appeared  that  from  the 
commencement  of  the  new  copartnery  two  sets 
of  books  were  kept  referring  respectively  to  the 
old  and  new  firms.  A  separate  bank  account 
was  also  kept  for  the  old  firm  until  October  1883, 
at  which  date  that  account  ceased  to  be  operated 
on,  up  till  which  time  the  debts  of  the  old  firm 
were  paid  out  of  both  accounts.  A  number  of 
the  debts  due  to  the  old  firm  proved  to  be  bad, 
and  the  new  firm  made  advances  beyond  their 
receipts  to  the  old  firm. 

The  result  of  the  proof  will  be  found  sum- 
marised in  the  opinion  of  Lord  Shand,  who  de- 
livered the  judgment  of  the  Court. 

In  the  afiSdavit  and  claim  lodged  in  the  seques- 
tration of  the  new  firm  of  Macdougall  &  Com- 
pany by  Stephen's  trustees  the  alleged  debtors  in 
the  foresaid  sum  of  £3500  were  Macdougall  &  Oom- 
pany, and  Bobert  Grant  and  Alexander  Madennan, 
the  individual  partners  thereof,  the  partners  of 
the  old  firm.  It  was  arranged,  however,  in  order 
that  the  merits  of  the  claim  might  be  decided, 
that  no  objection  of  a  technical  kind  should  be 
taken  to  the  affidavit. 

The  Sheriff-Substitute  found  that  the  new 
company  "having  taken  ever  at  Ist  June  1882 
the  whole  business  and  assets  of  the  going  busi- 
ness of  the  firm  of  Macdougall  &  Company,  did 
thereby  also  assume  the  liabilities  of  the  said 
firm,  and  among  others  the  debt  due  to  the 
appellant  Mrs  Anne  Mary  Stephen,  as  a  creditor 
of  the  said  firm.  .  .  .  Therefore  sustains  the 
appeal  against  the  trustee's  deliverance. " 

The  trustee  appealed  to  the  Court  of  Session, 
and  argued — The  respondent  was  not  entitled  to 
claim  on  the  sequestrated  estate  of  the  new  firm 
for  the  balance  due  under  her  bond.  There  was 
no  transference  of  the  property  of  the  aid  firm 
to  the  new,  and  the  new  firm  in  such  circum- 
stances could  not  be  held  responsible  for  the  old 
firm's  debts — Heddle  v.  Marmek,  June  1,  1888, 
16  B.  698.  It  was  specially  stipulated  in  the 
deed  of  copartnery  that  the  new  firm  was  not  to 
be  responsible  for  the  old  firm's  debts,  and  this 
was  a  debt  of  the  old  firm;  with  the  excep- 
tion of  the  name  there  was  no  connection 
between  the  old  firm  and  the  new,  and  the 
new  firm  derived  no  benefit  whatever  from 
this  money.  This  was  not  an  ordinary  trade 
debt  of  the  new  oompany,  nor  was  it  ever  taken 
over  by  them  from  the  old  company— Lindley  on 
Partnership,  p.  208,  and  cases  there  cited.    It 
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was  a  heritable  debt  of  the  old  company  neither 
adopted  by  the  new  firm  nor  by  any  of  its  part- 
ners— Ndme»  v.  Montgomery,  June  15,  1883,  10 
B.974. 

Argaed  for  respondent — Thongh  the  lerma  of 
the  deed  of  copartnery  declared  that  the  debts 
of  the  old  firm  were  not  to  be  taken  over,  the 
actings  of  parties  showed  that  this  arrangement 
had  not  been  carried  ont.  The  old  firm  and  the 
new  were  for  all  parposes  one  continuing  co- 
partnery ;  a  London  manager  obtained  a  share 
of  the  business,  bat  no  notification  of  this  was 
given  to  the  pnblio,  nor  was  anything  done  to 
intimate  the  change  which  it  was  now  said  took 
place  at  that  time.  The  new  firm  took  over  the 
old  firm's  debts  jnst  as  it  did  its  stock-in-trade 
and  farnishings,  and  it  was  impossible  now  ts 
repudiate  this  liability — M'Ktand  y.  Laird,  30th 
March  1860,  23  D.  816.  The  actings  of  the  new 
firm  rendered  them  liable  to  the  respondent. 
They  continued  to  pay  the  interest  on  this  bond 
from  1882,  and  by  so  doing  adopted  it.  Had 
the  new  firm  repudiated  the  bond  and  not  so 
dealt  with  it  the  respondent  wonld  have  been  on 
her  guard,  and  wonld  have  pressed  for  payment 
at  the  time  when  the  old  firm  came  to  an  end. 
At  that  time  the  old  firm  had  assets,  and  the 
respondent  by  sequestrating  it  wonld  have  ob- 
tained payment  of  her  bond,  bnt  as  by  the  actings 
of  the  new  firm  these  assets  had  disappeared  the 
new  firm  ought  to  be  held  liable  to  the  respondent 
— Ridgeieay  v.  Brock.  December  6,  1881,  10  Sh. 
105 ;  MiOer  v.  Thorburn,  January  22,  1861,  23 
D.  369 ;  Ileddle  v.  M'Laren,  June  1,  1888,  25 
8.L.B  563. 

At  adTising — 

LoBD  Shand — At  the  term  of  Whitsunday  1879 
Mrs  Mary  Ann  Stephen,  the  respondent  in  this 
appeal,  who  claims  to  be  ranked  in  the  seques- 
tration, lent  a  sum  of  £3500  to  Messrs  Mao- 
dougall  &,  Company  and  to  Bobert  Grant  and 
Alexander  Maclennan,  the  individual  partners  of 
that  firm,  obtaining  in  return  a  bond  and  dis- 
position in  security  in  her  favour,  by  which  the 
firm  and  its  two  partners  bound  themselves  for 
payment  of  the  debt,  and  Grant  and  Maclennan 
being  themselves  infeft  in  certain  heritable  pro- 
perty belonging  to  them  for  behoof  of  their 
firm,  of  which  they  were  the  sole  partners,  con- 
veyed the  property  in  security  in  ordinary  terms 
for  payment  of  the  debt.  The  sum  advanced 
was  to  a  large  extent  laid  ont  in  the  erection  of 
buildings  on  the  ground  embraced  in  the  security, 
and  according  to  the  estimated  value  of  the 
property  at  the  time  the  heritable  security  was 
ample  for  the  payment  of  the  respondent's  debt. 

Pown  to  1st  June  1882  Grant  and  Maclennan 
continued  to  carry  on  their  business  of  Mac- 
dougall  &  Company,  which  had  existed  for  a 
number  of  years  both  in  Inverness  and  London, 
and  they  paid  half-yearly  the  interest  on  the 
respondent's  security,  as  well  as  the  interest  on 
other  similar  securities  which  they  had  granted 
in  return  for  loans  on  adjoining  properties  held 
by  them  in  the  same  way,  and  some  of  which 
were  occupied  by  them  for  the  purposes  of  their 
business  down  to  that  time.  At  that  date  they 
agreed  to  take  into  partnership  Mr  Macbain,  who 
had  been  for  about  twenty  years  an  assistant  in 
the  London  business.  A  regular  contract  of  co- 
partnership was  entered  into,  and  from  that  date 


the  business  of  Maodougall  A  Company,  eairied 
on  xmder  the  same  name  or  firm,  belonged  to  the 
throe  partners.  Grant,  Madennan,  and  Macbain. 
This  new  company  continued  to  carry  on  bnsinen 
for  five  years,  but  in  March  of  1887  the  estates  of 
the  company  and  of  the  three  individual  partners 
were  sequestrated. 

The  respondent  claims  to  be  ranked  as  a  credi- 
tor of  this  later  company  for  the  debt  constituted 
by  the  bond  and  disposition  in  security  ef  1879 
in  her  favour,  and  the  Sheriff-Substitute,  reveniog 
the  deliverance  of  the  trustee  in  the  sequestration, 
has  sustained  the  claim  to  1)0  ranked.  After  con- 
sideration of  a  full  airgument,  I  have  come  to 
the  oonolnsion  without  difficulty  that  the  judg- 
ment complained  of  should  be  reversed,  and  that 
the  respondent's  claim  to  be  ranked  should  be 
refused. 

The  bond  and  disposition  in  security  founded 
on  was  not  granted  by  the  company  which  came 
into  existence  in  1882,  or  by  the  partners  of  that 
firm,  and  of   course  it    is   incumbent  an  the 
respondent  to  aver  and  prove  either  an  express 
undertaking  by  the  later  firm  and  its  partners  of 
liability  for  the  debt,  or  facts  and  circumstances 
in  the  course  of  dealing  of  the  parties  which  show 
that  this  firm  and  its  partners  undertook  such 
liability.     The  respondent's  affidavit  and  claim 
sets  forth  no  ground  of  liability,  for  it  merely 
proceeds  on  the  bond  and  disposition  in  stcn- 
rity,   which  of    coarse  oould  contain  no  obli- 
gation  by  a  company   which    only   came    into 
existence  three  years  after  that  deed  was  granted. 
The  claim  as  stated  was  one  which  the  trustee  in 
the  sequestration  wonld  have  been  quite  war- ' 
ranted  in  rejecting  »impUetter,  because  it  dis- 
closed  no  ground  of  liability  of  the  bankrupt 
company.     But   an   appeal  having    been   taken 
against  the  trustee's  deliverance,   a   record   by 
minutes  was  mode  up  in  the  Sheriff  Court,  from 
which  it  appears  that  the  claimant  maintained 
that  the  bankrupt  company  "assumed  or  con- 
tinued to  be  liable  for  the  obligations  of  the  old 
firm,"  and  were  therefore  liable  in  payment  of 
her  debt.     The  facts  mainly  relied  on,  as  averred 
by  the  respondent,  were  that  the  money  lent  bj 
her  was  received  by  the  firm  in  1879  and  mixed 
up  with  their  general  funds,  and  used  for  the 
general  purpose  of  their  business  ;  that  the  as- 
sumption of  Mr  Macbain  as  a  partner  was  not 
published  to  the  world;  that  the  money  which 
be  was  said  to  have  put  into  the  business  was 
really  got  by  loans  obtained  by  the  firm  from 
third   parties;  that  "there   never  was  any  real 
alteration  in  the  firm,  and  that  there  was  a  mere 
continuity  of  the  old  firm's  busineRS,"  the  nsw 
firm    taking   over   the    assets-  of    the   old   firm 
on  the  one  hand,  and  assuming  lisbility  for  debts 
and  obligations  on  the  other.     And  the  authori- 
ties on  which  the  claim  was  maintained  were 
cases  of  which  the  most  recent  and  important 
were    the    oases    of    HeddU,    15    B.    698,   and 
M-Keand,  23  D.  84. 'i,  in  both  of  which  the  jndg^ 
ments   proceeded   on   the  view  that  there  had 
been  no  real  change  in  the  copartnery  beyond 
the  assumption  of  a  partner  who  obtained  a 
small  share  of  a  going  business  without  pot- 
ting in  new  capital;  and  where  the  new  iim 
went  on  to  trade  with  the  stock  and  assets  of  the 
old  firm,  taking  these  over  without  any  arrange- 
ment for  the  winding-up  of  the  old  company's 
affairs,  or  for  an  accounting  with  the  old  finn  or 
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its  partners,  bnt  nndertaking  liability  for  all  the 
old  oompany'i  debts  and  obligations. 

It  appears  to  me  to  be  clear,  on  a  consideration 
of  the  proof  adduced  by  both  parties,  that 
the  respondent  has  entirely  failed  to  prove  her 
material  averments,  and  that  the  facts  proved 
are  in  striking  contrast  with  the  facts  held  to  be 
established  in  the  class  of  cases  to  which  I  have 
alladed,  and  which  in  these  cases  were  the 
ground  of  judgment. 

1.  In  the  first  place  the  nature  of  the  debt  and 
obligation  are  of  considerable  importance.  There 
was  no  doubt  an  obligation  for  repayment  of  the 
loan  granted  by  the  old  firm  and  by  Grant  and 
Maclennan.  Bnt  the  transaction  was  substan- 
tially the  taking  of  a  heritable  security  on  a 
permanent  loan,  and!  the  lander  looked  mainly  to 
the  value  of  the  property  conveyed  as  the  means 
of  payment.  As  to  the  proceeds  of  the  loan, 
Mr  Grant,  the  claimant's  witness,  says — "The 
bulk  of  it  was  paid  to  the  contractors  for 
the  buildings  as  they  proceeded."  The  debt 
cannot  be  regarded  as  in  any  sense  a  proper 
trade  debt  like  debts  due  to  merchants  supplying 
stock,  or  to  bankers  on  a  firm's  banking  tratisao- 
tions,  and  so  is  not  one  of  a  class  which  it  is  at 
all  probable  that  a  new  firm  or  company  would 
undertake  liability  for. 

2.  It  is  quite  clear  that  not  only  the  title  to  the 
heritable  property,  which  is  the  subject  of  the 
security,  but  the  right  to  the  property  itself 
all  along  remained  with  Grant  and  Maclennan  and 
the  old  company  of  which  tbey  were  the  sole 
partners.  Although  immediately  after  the 
sequestration  there  seems  to  have  been  some  con- 
fusion in  the  minds  of  certain  of  the  bankrupts, 
and  even  of  the  tmstee,  or  rather,  perhaps,  I 
should  say  in  the  minds  of  their  advisers,  as  to 
the  rights  of  proprietorship  of  the  heritable  pro- 
perties which  troly  belonged  to  the  old  firm  and 
its  partners,  And  part  of  wbich.was  occupied  by 
the  new  firm,  there  can  be  no  doubt  that  the 
right  to  these  properties  never  was  transferred  to 
the  new  firm  or  its  partners.  It  would  be  re- 
markable in  these  circumstances  if  the  new  firm 
were  found  to  have  accepted  or  adopted  liability 
for  a  number  of  bonds  over  subjects  in  which 
they  had  no  right  of  property  or  other  interest. 
Id  any  view,  the  case  is  not  one  in  which,  as  in 
the  other  leading  cases  which  have  occurred,  the 
new  firm  took  over  the  whole  property  of  the 
old  firm  and  its  partners  for  these  heritable  pro- 
perties, valued  at  upwards  of  £20,000,  were  not 
BO  takes  over. 

S.  Bnt  perhaps  of  more  importance  still  are 
the  provisions  of  the  contract  of  copartnery  of 
1882,  which  distinctly  show  that  the  old  com- 
pany was  to  be  wound  up,  and  was  to  subsist  for 
the  purpose  of  being  wound  up,  and  that  the 
new  company  was  to  be  started  on  an  entirely 
new  basis,  and  was  not  to  undertake  any  liability 
for  the  debts  of  the  old  company.  Mr  Macbain, 
the  new  partner,  undertook  to  put  £2r>00  into 
the  business,  as  against  jeS750,  the  estimated 
capital  of  each  of  the  other  partners,  and  was  to 
have  a  corresponding  share  of  the  profits.  It  is 
true  that  in  order  to  enable  him  to  raise  the 
money  his  partners  assisted  him  with  their 
oradit,  but  he  became  the  principal  obligant  for 
the  repayment  of  the  loans,  for  which  thty  were 
cautioners  only.  Then,  the  new  company  took  a 
lease  of  their  premises  from  the  old  firm  for  the 


endurance  of  the  partnership,  being  ten  years 
at  a  rent  of  £450,  an  arrangement  which  in  the 
most  distinct  manner  showed  how  complete  was 
the  separation  between  the'  interests  of  the  two 
firms,  and  that  this  separation  was  to  be  continn- 
ing  and  permanent.  Finally  and  conclusively, 
the  stock  of  the  old  firm  was  only  taken  over  at 
a  valuation  made  at  the  time,  for  the  amount  of 
which  the  new  firm  became  Uable  to  pay  to  the 
partners  of  the  old  firm  interest  on  the  amonnt 
to  be  charged  against  the  new  firm  until  it  could 
conveniently  repay  the  capital,  and  the  contract 
expressly  bore  thatT "  the  new  firm  shall  have  no 
concern  with  the  debts  due  to  or  by  the  old  firm," 
a  stipulation  which  is  of  course  in  its  very  terms 
and  substance  directly  opposed  to  the  whole  ides 
on  which  the  present  action  is  based.  It  is  nn' 
necessary  to  notice  the  other  provisions  of  the 
contract  of  copartnery  further  than  to  say  that 
there  are  subsidiary  clauses  provided  for  the 
keeping  of  books  to  be  regularly  balanced,  that 
the  new  firm  should  make  no  charge  of  commis- 
sion for  the  collection  and  payment  of  the  old 
firm's  debts,  and  that  as  to  the  London  business 
that  the  new  firm  should  take  over  the  lease  of 
the  Loudon  premises,  and  in  that  instance  under- 
take the  responsibility  of  the  future  rents. 
Taking  the  contract  as  a  whole,  I  have  only  to 
observe  that  I  could  scarcely  conceive  of  a  deed 
being  more  carefully  framed  for  the  purposes  of 
distinguishing  between  the  business  and  interests 
of  an  old  company  and  a  new  one  formed  to 
take  up  the  old  business,  or  in  which  it  was  made 
more  clear  that  the  new  company  did  not  take 
over  the  whole  assets  of  the  old,  and  only  took 
over  the  stock  at  a  price  agreed  on,  and  that  the 
new  company  did  not  adopt  or  undertake  liability 
for  the  debts  of  the  old  company. 

4.  All  this,  however,  might  have  been  stipu- 
lated in  writing  only.  The  parties  might  in 
carrying  on  their  business  have  disregarded  their 
arrangement  so  carefully  recorded,  and  have  so 
acted  in  some  way  dealing  with  all  the  creditors 
so  as  to  accept  universal  liability  for  the  old 
company's  debts.  But  I  find  nothing  in  the 
proof  to  countenance  such  a  suggestion.  The 
contract  was  carried  out,  so  far  as  I  can  see,  in 
all  its  stipulations.  From  the  formation  of  the 
new  company  in  1882  down  to  the  sequestration 
there  were  two  sets  of  books  kept,  one  for  the 
old  firm  and  another  for  the  new  firm.  Of  course 
it  was  in  the  books  of  the  latter  that  the  cash 
transactions,  receipts,  and  payments  were  all  in 
the  first  instance  made,  but  in  every  case  where 
money  was  received  or  paid  on  account  of  debts 
due  to  or  by  the  old  firm  the  amount  was  trans- 
ferred to  the  books  of  the  old  firm,  to  the  credit 
or  debit  of  that  firm  as  the  case  might  be.  In 
short,  the  old' firm  was  treated  as  in  liquidation 
of  its  trade  debts  and  ebligations,  as  a  company 
being  wound  up,  and  which  when  the  debts  due  to 
and  by  the  firm  were  paid  would  remain  possessed 
only  of  their  heritable  property  subject  to  the  bond 
over  it,  the  new  firm  acting  as  their  agents  in 
the  winding-up.  Mr  Grant,  the  claimant's  lead-' 
ing  witness,  says  on  this  point—"  Messrs  Stewart, 
Bule,  £  Burns  were  also  my  own  agents,  and 
they  prepared  the  contract  between  Mr  Macbain, 
Mr  Maclennan,  and  myself.  That  contract  pro- 
vides that  a  new  firm  should  be  constituted,  and 
it  also  expressly  provides  that  the  firm  should 
have  no  concern  with  the  debts  due  to  or  by  the 
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old  flrm.  It  was  also  provided  by  the  contract 
that  the  new  firm  shonld  collect  the  debts  of  the 
old  firm  withoat  oommission.  Those  provisioDS 
in  the  contract,  go  far  as  keeping  our  books  are 
concerned,  were  carried  oat  by  us.  We  kept 
correct  books  from  the  date  of  the  contract  until 
the  sequestration,  and  whatever  the  books  show 
is,  BO  far  as  I  know,  and  to  the  best  of  my  know- 
ledge and  belief,  correct,  and  they  exhibit  a  true 
state  of  the  affairs  of  both  firms  from  time  to 
time.  Although  the  new  firm  wag  started  in 
1882  the  old  firm  still  existed  so  far  as  the 
collecting  of  the  debts  and  so  far  also  as  the 
paying  of  the  debts  wag  concerned.  (Q)  Is  it 
the  case  that  the  heritable  subjects  in  High 
Street  and  Lombard  Street  continue  to  be  t£e 
property  of  the  old  firm? — (A)  I  believe  so." 
The  rents  of  the  heritable  properties  collected 
by  the  new  firm  or  due  by  them  to  the  old 
firm  were  credited  to  the  old  firm,  and  the 
interests  paid  and  outgoings  for  the  properties 
were  put  to  the  old  firm's  debit,  and  these  books 
were  balanced  annually  by  Mr  Meston,  an 
accountant  from  Aberdeen,  who  went  periodi- 
cally to  Inverness  for  the  purpose.  It  is  need- 
less to  pursue  this  subject  further  than  to  say 
that  the  evidence  of  Ilr  Cameron,  accountant, 
including  his  report  on  the  books,  shows  that 
the  provisions  of  the  contract  were  carried  oat 
in  every  particular.  It  is  true  that  in  the  end 
a  very  large  amount  of  the  debts  due  to  the  old 
firm  proved  bad  and  were  not  paid,  and  so  the 
new  firm  made  large  advances  beyond  their 
receipts  for  the  old  flrm,  but  this  result,  as 
far  as  I  can  see,  was  not  anticipated,  and  in  any 
case  does  not  detract  from  the  fact  that  the  con- 
tract was  acted  on. 

All  this  being  so,  I  have  really  great  diffi- 
culty in  seeing  on  what  grounds  the  claim- 
ant can  «ay  that '  the  debt  due  to  her  was 
adopted  by  the  n^w  company,  i.e.,  that  the 
new  company  in  the  face  of  tlie  agreement  to 
the  contrary  between  the  firms  nndertook  liabi- 
lity for  that  debt.  The  claimant  and  the  new 
company  had  no  dealings  or  communication 
relating  to  any  such  liability.  It  is  said  the 
firm  undertook  responsibility  for  other  debts,  for 
the  balance  due  to  the  bank,  and  for  the  ordi- 
nary trade  debts,  which  were  indeed  paid  off  by 
the  new  firm.  As  to  the  debt  to  the  bank,  the 
mode  in  which  that  was  dealt  with  is  a  very  good 
illnstration  of  what  alone  will  generally  give  a 
creditor  a  legal  right  or  obligation  against  a  new 
firm.  The  bank's  agent  having  learned  that  a 
new  partner  had  been  assumed  and  a  new  com- 
pany started,  became  alive  to  the  necessity  of 
having  an  obligation  granted  by  the  new  firm  for 
the  bank's  debt,  and  having  pressed  for  this — 
intimating  no  doubt  that  a  ref  asal  would  result 
in  a  stoppage  of  the  bank  account — he  obtained 
the  obligation  he  desired.  The  claimant  has 
nothing  of  the  kind  in  any  transactions  with 
her.  Then,  as  to  the  ordinary  trade  creditors, 
most  of  them  had  furnished  goods  to  the  old 
flrm,  and  the  new  firm  continued  to  deal 
with  them.  In  the  course  of  such,  dealing 
the  old  and  new  accounts  as  in  a  question 
with  the  creditors  were  treated  as  one  contina- 
ons  series  of  accounts  (though  the  payments 
made  in  so  far  as  made  for  the  old  firm 
were  placed  to  their  debit),  and  in  this  way, 
as  also  in  the  oase  of  bills  cnrrent  whan  the  new 


firm  began  and  afterwards  renewed  by  them,  the 
new  firm  by  their  mode  of  dealing  in  each  case 
nndertook  liability  for  the  old  debt  In  the  re- 
sult, the  new  flrm  not  only  expressly  undertook 
liability  for  these  debts,  but  generally  speaking 
paid  them  off,  incurring  new  debts  which  have 
been  ranked  on  the  sequestration,  and  in  the  end 
none  of  the  old  firm's  trade  debts  were  outstand- 
ing unpaid.  But  in  the  claimant's  case  no  such 
dealings  occurred. 

The  only  remaining  point  to  which  the  claim- 
ant's counsel  attached  importance  in  the  argu- 
ment was  that  the  new  firm  after  1882  regularly 
paid  the  interest  on  the  claimant's  bond,  generally 
by  the  firm's  cheques  or  bills,  and  the  claimant 
had  no  notice  of  the  change  of  partnership,  and 
no  knowledge  of  any  change.  But  as  regards  the 
interest  so  paid — the  amount  was  in  fact  at 
once  carried  to  the  debit  of  the  old  firm  by  the 
new  firm,  who  merely  acted  as  their  agents  in 
making  the  payments.  It  is  said  that  neverthe- 
less the  claimant  is  entitled  to  hold  that  the  new 
firm  became  their  obligants  in  the  capital  sum. 
I  know  of  no  legal  principle  which  can  support 
that  view.  The  failure  to  intimate  to  a  creditor 
of  the  old  firm  that  a  new  company  had  been 
formed  cannot  infer  an  undertaking  of  liability 
by  the  new  company  for  the  old  firm's  debts,  and 
the  creditor  who  knew  nothing  of  the  change  of 
partnership  cannot  on  any  principle  of  law 
which  admits  of  being  stated  say  that  she  aoqoired 
as  a  new  debtor  a  partnership  of  which  she 
knew  nothing,  because  that  new  partnership  paid 
the  interest  falling  due  on  her  bond  under  the 
arrangement  between  the  two  firms  already  fnlly 
stated.  With  such  a  contract  of  copartnery 
acted  on,  as  I  have  stated,  nothing  short  of  a 
direct  undertaking  by  deed  or  by  dealing  nneqoi- 
vooal  in  its  character  with  the  individual  creditor, 
could  infer  an  undertaking  of  liability  for  a  debt 
of  the  old  firm.  There  was  no  such  undertaking 
or  .dealing  here,  and  therefore  no  such  liability 
undertaken ;  and  so  I  am  clearly  of  opinion  that 
the  judgment  of  the  Sheriff-Substitute  must  be 
recalled,  and  her  claim  to  rank  mnst  be  rejected. 

The  LoBD  PBKaiDENT,  LoBD  MuBE,  and  Loin 
Adik  concurred. 

The  Oonrt  recalled  tite  interlocutor  appealed 
against,    and  reaffirmed  the  deUvennoe  of  the 

trustee. 

Counsel  for  the  Appellant  —  Gloag  —  Low. 
Agenta— J.  &  A.  F.  Adam,  W.S. 

Counsel  for  the  Respondent — Mnrray— Ditk- 
son.     Agents — John  0.  Brodie  k  Sons,  W.S. 
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Friday,  June  21. 

SECOND     DIVISION. 

[Sheriff  of  Oaithnesa,  &o. 

COKMACK  V.  THE  SCHOOL  BOARD  OF 
THE  BURGH  OF  WICK  AND  PDLTBNETTOWN. 

Beparation—Penonai  Injury— Bey  Injured  ly 
FvXi  of  Oate— School  Board— Fault— Contri- 
butor}/ Negligence. 

The  entianoe  to  the  playground  of  a  board 
school  vas  closed  by  a  heavy  irou  gate  in  two 
halves.  The  iron  stop  in  the  groond  npon 
which  the  two  halves  of  the  gate  shonld  have 
shut  was  worn,  and  permitted  the  gate  to  open 
outwards  as  well  as  inwards.  While  some 
school  children  were  swinging  on  one  half  of 
the  gate,  it  swung  violently  outwards,  was 
wrenched  from  its  hinges,  and  fell  upon  and 
injured  a  schoolboy  aged  seven  years.  There 
was  a  conflict  of  evidence  as  to  whether  or 
not  he  was  swinging  on  the  gate  at  the  time 
of  the  accident. 

In  an  action   for  damages  by  his  father 

against    the  School    BoexA—held  that   the 

accident  was  caused  by  the  want  of  a  proper 

stop  for  the  gate,  that  the  defenders  were  to 

blame  for  neglecting  to  renew  the  stop,  and 

that  even  if  the  boy  had  been  swinging  upon 

the  gate  at  the  time  of  the  accident,  be  was 

not  guilty  of  contributory  negligence. 

This  was  an  action  for  damages  in  the  Sheriff 

Court  of  Wick  by  Alexander  Oormack,  shoemaker 

in  Wick,  against  the  School  Board  of  the  Burgh 

of  Wick  and  Pulteneytown,  for  injories  sustained 

by  his  pupil  son  Kobert  Cormack. 

It  appeared  that  Cormack,  who  was  seven  years 
of  age,  was  a  scholar  at  Pulteneytown  Academy. 
At  the  entrance  to  the  playground  of  this  school 
there  was  a  large  iron  gate  made  in  two  halves, 
each  half  weighing  about  1^  cwt.  Both  halves 
opened  inwards,  and  there  was  an  iron  stop  in 
the  ground  which  was  intended  to  prevent  them 
from  opening  outwards.  This  stop  was  worn, 
and  the  two  halves  of  the  gate  could  be  swung 
both  outwards  and  inwards.  While  some  school 
boys  were  swinging  on  one  of  the  halves  of  the 
gate,  it  was  driven  with  violence  against  the  pillai 
supporting  it,  and  wrenched  from  the  hinges.  It 
feu  upon  Cormack  and  injured  him  severely. 
There  was  a  conflict  nf  evidence  as  to  whether 
Cormack  was  swinging  on  the  gate  when  it  fell. 

The  defenders  pleaded  that  they  were  not  in 
fault,  and  that  the  boy  had  contributed  by  his 
negligence  to  the  accident. 

The  SheriS-Snbstitute  (Habfeb)  found  that  the 
accident  had  occurred  by  the  fault  of  the  de- 
fenders, and  assessed  the  damages  at  £40.  The 
result  of  the  proof  before  the  Sheriff-Substitute 
appears  from  the  following  passage  in  his  note  : — 
"On  the  evidence  of.  Bruce,  Sutherland,  and 
Shepherd — all  skilled  men — it  appears  that  the 
gate  was  not  sufficiently  hung,  that  the  stop  was 
in  a  useless  condition,  and  that  the  accident  was 
caused  by  the  gate  swinging  outwards,  past  where 
a  stop  would  have  checked  it,  and  coming  against 
the  pillar,  which,  acting  as  a  fulcrum,  so  told 
upon  the  insufficient  hanging  as  to  bring  the  gate 


down.  The  evidence  of  Mr  Brims,  too,  is  of 
great  importance.  He  is  a  member  of  the  School 
Board,  and  the  Board's  architect.  He  does  not 
speak  to  the  gate  being  insufficiently  hung,  but 
he  says,  'My  opinion  is  that  from  the  want  of 
the  stop  the  gate  was  in  a  dangerous  condition  ; ' 
and  further,  '  tSj  opinion  is  that  it  was  the  lever- 
age caused  by  the  swinging  of  the  gate  against 
the  pillar  that  broke  the  Unge.'  The  evidence 
of  the  three  Swansons — father  and  two  sons,  the 
sons  being  examined  for  the  pursuer,  and  the 
father  for  the  defenders — is  also  important,  as  it 
was  they  who  last  hung  the  gate  before  it  feU. 
They  admit  that  the  cover  was  not  screwed 
closely  up ;  and  although  they  all  say,  as  was  to 
be  expected,  that  the  gate  was  in  their  judgment 
sufficiently  hung,  yet  the  father  admits  that  it 
would  have  been  better  if  the  bolts  had  been 
screwed  up  tight,  as  the  gate  would  then  have 
stood  more  violence. " 

On  appeal  the  Sheriff  (Tbous)  recalled  the 
interlocutor  of  the  Sheriff-Substitute,  and  assoil- 
zied the  defenders. 

The  pursuer  appealed  and  argued — The  gate 
was  in  a  dangerous  state,  and  the  defenders  were 
in  fault  in  allowing  this.  It  was  no  defence  that 
the  boy  had  swung  apon  it.  The  defenders 
shonld  have  expected  this,  and  provided  against 
it. 

Appellant's  authorities— J?«c«ri<^«  v.  Kinnear 
&  Company,  December  21,  1883,  11  U.  387; 
Findlay  v.  Angus,  January  14,  1887,  14  B.  312  ; 
Lynch  v.  Mtuiin,  1841, 1  Adolp.  &  Ellis, 

29;  MarsIiaU  v.  School  Board  of  Ardrottan, 
December  10,  1879,  7  K.  359  ;  Virtue  v.  The 
Police  Commitsioners  of  AUoa,  December  12, 
1873,  1  B.  i%b;, Mersey  Dock  Trustees  v.  Gibb* 
and  Others,  Mersey  Dock  Trustees  v.  Penhalloti 
and  Others,  June  5,  1866,  1  L.B.  (H.  of  L.)  93  ; 
Brady  v.  Parker,  June  7,  1887,  14  B.  783; 
School  Board  Act;  The  Education  (Scotland) 
Act  1872,  sec.  36  (36  and  36  Vict.  cap.  62). 

The  respondent  argued — The  School  Board 
could  not  be  responsible  in  damages  for  such  an 
accident  as  this.  They  were  a  statutory  body 
appointed  for  a  special  purpose.  Any  damages 
to  the  pursuer  must  be  paid  out  of  the  rates,  and 
the  School  Board  had  only  a  strictly  defined  sum 
out  of,  the  rates,  which  was  all  applied  to  strictly 
defined  objects.  The  gate  was  safe  so  long  as 
it  was  not  interfered  with.  Competent  trades- 
men had  been  employed  diortly  before  to  put 
the  gate  in  order,  and  they  had  taken  what  they 
thought  were  the  proper  steps,  therefore  the 
School  Board  were  freed  from  blame —  Prater  v. 
Edinburgh  Street  Tramway  Company,  December 
2, 1882,  10  B.  264  ;  Hughes  v.  MacJU  and  Others, 
December  7,  1863,  2  Hurl.  &  Colt.  746. 

At  advising — 

LoBD  JusTioi:-Ci.EBK — In  this  case  the  pursuer 
sues  for  damages  for  injuries  done  to  his  son,  a 
boy  of  7  or  8  years  old,  who  was  hurt  by  the 
fall  of  the  onter  gate  of  the  school-yard.  The 
boy  was  either  close  to  the  gate  when  it  fell,  or 
he  was  swinging  npon  it,  but  in  my  opinion  it 
does  not  matter  whether  he  was  swinging  upon 
it  or  not  as  regards  the  result  of  this  case. 

The  gate  was  certainly  not  a  very  satisfactory 
gate,  and  the  fact  appears  to  be  that  for  some- 
time previous  to  the  accident  there  had  been  no 
stop  to  catch  the  gate  when  it  was  pushed  out- 
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wards,  but  it  could  be  Bwnng  ronnd  so  as  to  act 
as  a  lever  having  as  its  falarum  the  corner  of  the 
gate-post.  Thus  when  it  was  swang  outwards 
with  the  weight  of  several  boys  upon  it,  it  had  a 
strong  tendency  to  wrench  the  bolt  out  of  its 
fastening.  That  indeed  was  what  happened. 
It  was  said  that  the  fastening  of  the  gate  was 
defective  owing  to  the  screws  which  held  it  to 
the  gate-post  not  being  sufficiently  tightly  screwed 
ap,  and  that  may  have  been  so,  but  the  really 
important  fact  is  that  the  bolts  could  be  taken  off 
by  being  wrenched  out  when  the  gate  swung 
round,  and  that  was  what  was  done  here. 

In  my  opinion  the  defenders  are  responsible 
for  this  deficiency.  If  the  gate  had  been  kept 
reasonably  safe  then  the  accident  would  not  have 
happened.  It  is  no  answer  to  say  that  if  the 
obildren  had  not  swung  upon  it  the  gate  was 
safe.  It  is  so  natural  for  children  to  swing  on  a 
gate  that  I  think  the  School  Board  should  have - 
anticipated  it.  I  think  that  we  must  reverse  the 
Sheriff's  judgment,  and  revert  to  that  of  the 
Sheriff-Substitnte. 

LonD  YoDMa,  Lord  BnTHsaruBD  Glabk,  and 
Loan  LzE  concurred. 

The  Oourt  pronounced  this  judgment: — 

"Find  in  fact  (1)  that  the  pnrsuer's  son, 
while  a  pupil  at  the  Fulteneytown  Academy, 
a  school  belonging  to  the  defenders,  was 
injured  by  the  falling  of  part  of  the  gate  at 
the  entrance' to  the  school ;  (2)  find  that  the 
gate  was  insufficiently  hung,  was  not  pro- 
vided with  a  stop,  and  consequently  on  the 
occasion  Ubelled  swung  outwards  against  a 
pillar,  thereby  breaking  the  hinge  and  caus- 
ing part  of  the  gate  to  fall  on  the  boy  ;  (3) 
find  he  did  not  by  negligence  on  his  part 
contribute  to  the  accident :  Find  in  law  that 
it  was  the  duty  of  the  defenders  to  keep  the 
gate  in  a  safe  condition,  and  that  they  are 
liable  in  damages  to  the  pursuer  as  guardian 
of  his  son  for  the  injury  done  to  him  :  There- 
fore sustain  the  appeal :  Recal  the  judgment 
of  the  Sheriff  appealed  against :  Affirm  the 
judgment  of  the  Sheriff-Substitute :  Of  new' 
assess  the  damages  at  forty  pounds  sterling," 
£c. 

Counsel  for  the  Appellant — IjOW — M'Lennan. 
Agent— Thomas  Liddle,  8.S.O. 

Counsel  for  the  BeRpoadenta — Comrie  Thorn- 
goQ_Watt.    Agent — William  Gunn,  S.S.O. 


Wednesday,  June  26. 

FIRST     DIVISION. 

[Lord  Wellwood,  Ordinary. 
ROSS  V.  HACKEMZIE. 
Process— Juiy  Trial  -  Alxtndonment  of  Aeiitn — 
Judicature  Act  1835  (6  Geo.  IV.  cap.   120), 
sec.  10— Act  of  Sederunt,  16thFeb.  1841, »c.  46. 
The  Judicature  Act  1 825,  sec.  10,  provides, 
inter  alia — "  .   .  .  The  pursuer  has  it  in  his 
power  to  abandon  the  cause  on  paying  full 
expenses  or  oosts  to  the  defender,  and  to 
bring    a   new   action    if    otherwise    com- 
petent" .  .  . 


The  Act  of  Sederunt,  16th  Febrnary  1841, 
sec.  46,  provides — "If  it  shall  be  made  to 
appear  to  the  Court  that  a  party  has  aban- 
doned his  suit,  .  .  .  the  Court  shall  proceed 
therein  as  in  cases  in  which  parties  are  held 
as  confessed."  .   .   . 

The  pursuer  of  an  action  lodged  a  minnto 
in  process  abandoning  "the  eause  in  terms 
of  the  statute,"  but  he  failed  from  poverty 
to  pay  the  taxed  amount  of  the  defender's 
account  of  expenses.     On  the  motion  of  the 
defender,  and  on  the  .pursuer's  consent,  the 
Court  assoilzied  the  defender  from  the  con- 
clusions of  the  action. 
In  an  aption  of  damages  by  Hugh  Boss,  Bal- 
chaggan.  Boss-shire,  against   John  Mackenzie, 
innkeeper,  Milltown,   Boss-shire,  an  issue  was 
settled  by  Lord  Wellwood  on  25th  January  1889, 
and  the  case  was  set  down  for  trial  at  the  jury 
sittings  in  March  1889.     Shortly  before  the  date 
of  the  trial  the  pursuer  lodged  a  minute  in  the 
following  terms: — "Fobsizth,  for  the  pursuer, 
hereby  abandons  the  cause  in   terms    of    the 
statute."    Thereafter  the  Court,  on  the  motion 
of  the  defender,  allowed  the  defender  to  lodge 
an  account  of  his  expenses,  and  remitted  the 
aooonnt  to  the  Auditor  for  taxation.    It  was  not 
stated  that  the  pursuer  had  failed  to  pay  the 
defender's  expenses  as  taxed,  and  that  his  agent 
had  advised  the  defender's  agent  by  latter  that 
the  pursuer  was  unable  to  pay  the  expenses,  and 
did  not  object  to  decree  passing  therefor,  and  to 
the  defender  being  assoilzied.      The  defender 
moved  for  the  amount  of  the  expenses,  and  for 
absolvitor. 

Beferanee  was  made  to  the  Judicature  Aet  (6 
Geo.  rV.  cap.  120),  sec.  10 ;  the  Court  of  Beaskm 
Act  1868,  sea  39;  the  Act  of  Sederunt,  16th 
February  1841 ;  and  to  Lawson  v.  Low,  July  1, 
1845,  7  D.  960, 

The  Court  assoilzied  the  defender  from  the 
conclusions  of  the  action. 

Counsel  for  the  Pursuer — Forsyth.  Agont— 
David  Barclay,  Solicitor. 

Counsel  for  the  Defender — Wilson.  Agent— 
Bobert  Cunningham,  S.S.O. 


Friday,  June  28. 

FIBST    DIVISION. 

[Lord  Fraser,  Ordiuaiy. 
TENNENT  V.  WELCH. 

nvsband  and  Wife— Foreign— Wife's  HtritaXU 
Estate—  Effect  of  Sale—  8urrogatum~Donaiion. 
The  wife  of  a  domiciled  Sootsman  after 
her  marriage,  with  concurrence  of  her  hnf 
band,  sold  a  heritable  estate  belonging  te 
her  in  England.  Sbe  duly  acknowledged 
the  conveyance  thereof  before  two  of  th< 
oommissioners  appointed  under  the  Aet  for 
the  Abolition  of  Fines  and  Recoveries  (3  and 
4  Will.  o.  74),  and  "declared  that  she  did 
intend  to  give  up  her  interest  in  the  uid 
estate  without  having  any  provision  made 
for  her  in  lien  themof."    Part  of  the  pne» 
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was  reoeiTed  and  retainsd  by  the  hniband, 
and  part  was  vested  in  certain  trustees  to 
indemnify  the  purchasers  against  an  annuity 
charged  on  the  estate. 

The  resnlt  of  this  conveyance  by  the  law 
of  England  was  that  the  husband  "became 
absolutely  entitled  to  the  price  thereof,  and 
that  such  right  and  interest  in  the  price 
passed  to  him  by  the  said  conveyance,  and 
by  the  refusal  of  the  pursuer,  on  her  separate 
examination,  of  any  provision,  rather  than 
by  any  jut  mariti. "  The  husband  and  wife 
having  subsequently  separated  by  mutual 
consent,  the  latter  executed  a  deed  of  revo- 
cation by  which  she  revoked  and  cancelled 
all  donations  and  provisions  made  by  her 
in  favour  of  her  husband. 

In  an  action  by  the  wife  against  the  exe- 
cutor of  her  husband — held  that  the  pursuer 
was  entitled  to  repayment  of  the  sum  received 
by  her  husband,  and  to  payment  of  the  rest 
of  the  price  on  the  annuity  ceasing  to  be 
chargeable,  in  respect  that  (1)  the  rights  of 
the  spouses  in  the  price  of  the  estate  were  to 
be  decided  by  Scots  law,  and  (2)  that  by 
Scots  law  the  price  was  turrogatum  for  the 
estate. 
Hutband  and  Wife— Donation. 

Opinion  (hat  if  there  had  been  a  pre- 
sumption that  the  wife  intended  to  give  her 
husband  the  price  of  the  estate  it  would  have 
been  a  revocable  donation. 
Hutband  and  Wife— Separate  Bttate  of  Wife— 
Liferent  of  Huiband— Actuarial  Value. 

A  married  woman  having,  with  the  oon- 
cnrrenoe  of  her  husband,   sold  a  heritable 
estate  belonging  tp  her  in  England,  in  which 
by  ttie  law  of  England  her  husband  had  a 
freehold   or  liferent  interest,   subsequently 
brought  an  action  against  the  executor  of 
her  husband  to  recovsr  the  purchase  money 
which  her  husband  had  received  and  retained 
in  his   own    hands,    but  without   claiming 
interest  thereon.    The  Court  decerned  against 
the  defender  for  the  sum  sued  for,  and  re- 
fused to  have  the  life  interest  of  the  husband 
calculated  as  at  the  date  of  the  sale,  and 
deducted  from  the  said  sum,  in  respect  that 
it  had  been  fully  satisfied  by  his  having  had 
possession   of   the  purchase  money  till  his 
death,  and  having  appropriated  the  interest 
to  his  own  uses. 
Charles    Welch    Tennent    and    Mrs   Hamilton 
Danbar  Tennent  were  married  at  St  Mark,  St 
Marylebone,  in  the  county  of  Middlesex,  on  24th 
March  1877.     At  the  date  of  the  marriage  Mr 
Tennent  was  a  domiciled  Scotsman,  and  continued 
to  be  so  till  his  death.     No  contract  of  marriage 
was  entered  into  between  the  spouses. 

At  the  date  of  the  marriage  Mrs  Tennent  was 
possessed  of  a  large  amount  of  property,  both 
heritable  and  moveable,  and,  inter  alia,  of  the 
estate  of  Overton  in  the  county  of  Salop.  By 
deed  of  conveyance,  dated  24th  July  1877,  Mrs 
Tennent,  with  concurrence  of  her  husband,  con- 
veyed the  estate  of  Overton  to  the  marriage- 
contract  trustees  of  Lord  Boyne  at  the  price  of 
£23,500,  and  on  the  same  day  she  acknowledged 
the  said  conveyance  before  two  of  the  commis- 
lionera  in  terms  of  the  Act  3  and  4  Will.  IV.  o. 
74,  for  the  abolition  of  fines  and  recoveries. 


The  oertifloate  of  the  commissioners  was  to  this 
effect — "And  we  do  hereby  certify  that  the  said 
Hamilton  Dunbar  was  at  the  time  of  her  acknow- 
ledging the  said  deed  of  full  age  and  competent 
understanding,  and  that  she  was  examined  by  us 
apart  from  her  husband  touching  her  knowledge 
of  the  contents  of  the  said  deed,  and  that  she 
freely  and  voluntarily  consented  to  the  same." 

The  affidavit  required  to  be  made  by  one  of  the 
commissioners  bore — "  That  previous  to  the  said 
Hamilton  Dunbar  Tennent  making  the  said 
acknowledgment,  I  inquired  of  her  the  said 
Hamilton  Dunbar  Tennent  whether  sLe  intended 
to  give  up  her  interest  in  the  estate  in  respect  of 
which  such  acknowledgment  was  taken  without 
having  any  provision  made  for  her  in  lieu  of,  or 
in  retorn  for,  or  in  consequence  of  her  so  giving 
up  ber  interest  in  such  estate,  and  that  in  answer 
to  snch  inquiry  the  said  Hamilton  Danbar  Ten- 
nent declared  that  she  did  intend  to  give  up  her 
interest  in  the  said  estate  without  having  any 
provision  made  for  her  in  lieu  of,  or  in  return  for, 
or  in  consequence  of  her  so  giving  up  snch  her 
interest,  of  which  declaration  of  the  said  Hamilton 
Dunbar  Tennent  I  have  no  reason  to  doubt  the 
truth,  and  I  verily  believe  the  same  to  be  true. " 

Of  the  price  of  the  estate  the  sum  of  £18,000, 
after  deduction  of  the  charges  connected  with  the 
sale,  was  paid  over,  and  passed  into  the  hands  of 
Mr  Tennent.  By  deed  of  declaration  of  tmst 
dated  24th  July  1877  the  remainder  of-  the  pur- 
chase money — £5600 — was  vested  in  Lord  Boyne 
and  Mr  E.  G.  Marshall,  on  the  part  of  the  pur- 
chasers, and  Mr  Ualph  Dalzell  Welch,  on  the  part 
of  the  vendors,  as  trustees,  for  the  purpose  of 
indemnifying  the  purchasers  against  a  charge  of 
£200  per  annum  charged  on  the  estate  of  Over- 
ton; and  further  trusts  were  declared  by  the 
said  indenture  of  the  said  sum  of  £5500,  after 
the  determination  of  the  annuity  mentioned,  for 
the  benefit  of  Mr  and  Mrs  Tennent. 

Mr  and  Mrs  Tennent  lived  together  as  husband 
and  wife  till  June  1881,  when  they  separated  by 
mutual  consent.  There  was  no  issue  of  the 
marriage. 

By  deed  of  revocation  dated  20th  December 
1882  Mrs  Tennent  revoked  and  cancelled  all 
donations,  provisions,  deeds,  writings,  and  things 
whatsoever  made  or  executed  by  her  in  favour  of 
her  husband'Charles  Welch  Tennent. 

The  present  action  was  raised  by  Mrs  Tennent 
against  her  husband  on  1st  June  1883.  The 
conclusions  of  the  summons  were  that  it  should 
be  found  and  declared  ' '  that  the  defender  is  in 
possession  of  and  holds  the  sum  of  £18,000  ster- 
ling as  turrogatum  for  the  heritable  estate  of  the 
pursuer,  free  from  and  unaffected  by  the  jvt 
mariti  of  the  defender,  or  otherwise  that  the 
said  sum  possessed  and  held  by  the  defender 
constituted  a  donation  from  the  pursuer  to  the 
defender  which  has  been  validly  recalled  by  the 
pursuer ;  and  the  defender  ought  and  should  be 
decerned  and  ordained  by  decree  foresaid  to 
make  payment  of  the  said  sum  to  the  pursuer  : 
And  further,  it  ought  and  should  be  found  and 
declared  by  decree  foresaid  that  a  sum  of  £5600 
sterling,  which  was  part  of  the  price  of  the  heri- 
table estate  of  Overton,  formerly  belonging  to 
the  pnrsuer,  and  which  is  presently  consigned 
or  invested  in  the  names  of  the  defender,  or 
some  person  on  his  behalf,  and  certain  other 
persons,  to  meet  a  liferent  annuity  chargeable 
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on  the  said  heritable  estate  is  surrogatum  pro 
tanto  of  the  said  estate  under  burden  of  the  life- 
rent annnity  aforesaid,  and  that  the  said  snm  of 
£5500  and  interest  thereon,  subject  to  the  burden 
of  the  said  liferent  annuity,  is  the  property  of 
the  pursuer,  or  otherwise  it  ought  and  should  be 
found  and  declared  by  decree  foresaid  that  the 
right  to  the  said  sum  of  £5500  is  vested  in  the 
pursuer,  or  that  the  same  constituted  a  donation 
by  her  in  favour  of  the  defender  which  has  been 
validly  recalled  by  the  pursuer,  and  that  on  the 
foresaid  liferent  annuity  ceasing  to  be  chargeable 
the  pursuer  is  entitled  to  payment  of  the  said 
stun  and  all  interest  accruing  thereon,  or  income 
derivable  therefrom,  after  payment  of  the  said 
annuity. " 

The  defender  died  on  8th  October  1884,  leav- 
ing a  trust-disposition  and  settlement  whereby 
be  appointed  his  brother  Ralph  Dalzell  Welch 
his  executor  and  general  disponee,  and  in  terms 
of  a  joint  minute  for  the  parties  the  cause  was 
transferred  against  the  latter  as  executor  and 
general  disponee  of  the  original  defender. 

It  was  averred  in  a  statement  of  facts  for  the 
defender  as  follows: — "(Stat  1)  Prior  to  the 
marriage  of  the  pursuer  and  the  original  defender, 
the  pursuer  by  her  agents,  W.  K  J.  Langridge, 
solicitor,  Lewes,  Sussex,  and  Charles  J.  Skitt, 
land  agent,  Charlton,  Wellington,  Salop,  lawfully 
authorised  on  that  behalf,  or  by  one  or  other  of 
them,  had  entered  into  a  contract  of  sale  in 
writing  duly  signed  by  the  said  agents,  or  one  or 
other  of  them,  of  her  manra  of  Overton  and 
other  hereditaments  in  the  parish  of  Stottesden 
and  county  of  Salop,  to  Viscount  Boyne,  but  the 
said  sale  had  not  been  carried  into  effect  by 
actual  conveyance.  After  their  marriage  the 
said  defender  concurred,  as  he  wag  bound  to  do, 
with  the  pursuer  in  fulfilling  her  contract  of 
sale  by  granting  the  necessary  conveyance.  The 
price  of  the  said  estate  contracted  to  be  paid  to 
the  pursuer  by  Yiscount  Boyne  was  by  the  law 
of  England  personalty  at  the  date  of  their  mar- 
riage, and  passed  to  the  said  defender  j'ur<  mariti 
as  his  own  absolute  property  upon  the  marriage 
taking  place.  (Stat.  2)  At  least  if  the  said  con- 
tract of  sale  was  not  complete  and  binding  on 
the  pursuer  prior  to  her  marriage,  or  if  the 
original  defender  was  not  bound  to  fulfil  or  to 
join  with  her  in  falftUing  it  after  their  marriage, 
then  the  pursuer  being  at  the  date  of  her  mar- 
riage with  the  said  defender  seized  of  the  said 
manor  of  Overton  and  other  hereditaments  for 
an  estate  of  inheritance  in  fee-simple  in  posses- 
sion, and  no  settlement  of  the  pursuer's  estate 
having  been  executed  prior  to  the  pursuer's 
marriage  to  the  said  defender,  by  the  law  of 
England  the  said  defender  on  his  marriage  with 
the  pnrsner  ipto  facto  acquired  a  freehold 
interest  in  the  said  manor  of  Overton  and  here- 
ditaments foresaid,  which  entitled  him  to  the 
rents  and  profits  thereof  during  the  joint  lives 
of  himself  and  wife,  and  which,  in  the  event  of 
there  being  issue  of  the  marriage  who  oonld 
inherit,  entitled  him  to  such  rents  and  profits 
during  the  remainder  of  his  life.  This  freehold 
interest  it  was  competent  for  him  to  alienate  at 
pleasure.  The  pursuer  retained  the  property  or 
fee-simple  subject  to  her  husband's  right  therein, 
bat  without  power  to  dispose  of  the  same  by 
will  or  (except  as  hereinafter  mentioned)  by 
deed.     (Stat.  8)  The  pursuer  was  entitled  to  dis- 


pose of  her  said  fee-simple  estate  by  deed,  pro- 
vided only  her  husband  conourred  therein,  and 
such  deed  was  duly  executed  and  acknowledged 
by  the  pursuer  before  two  commissioners,  in 
terms  of  law  according  to  the  Act  for  the  Aboli- 
tion of  Fines  and  Becoveries,  3  and  4  Will.  IV., 
c.  74.  In  the  event  of  her  duly  acknowledging 
the  deed  of  conveyance  in  terms  of  law,  the  whole 
purchase  price  of  the  fee-simple,  and  not  merely 
of  his  own  freehold  interest  therein,  passed  by  the 
law  of  England  to  her  husband,  the  original  de- 
fender, as  his  own  absolute  property  ^ur«  mariU. 
(Stat.  8)  Separatim,  the  deed  of  revocation 
founded  en  by  the  pursuer  is  ineffectual  so  far  as 
the  sale  of  the  said  property  of  Overton,  and 
leasehold  property  at  Grove  End,  London,  and 
the  prices  thereof  (other  than  the  £5500  placed 
in  trust  as  aforesaid)  are  concerned,  in  respect 
that  the  said  prices  (other  than  as  above  men- 
tioned) received  by  the  said  defender  were  not 
invested  by  him  or  otherwise  applied  to  his  own 
purposes.  They  were  lodged  in  bank  and  after- 
wards entirely  spent  by  the  pursuer  and  the  said 
defender,  or  by  the  said  defender  with  the  know- 
ledge and  consent  of  the  pursuer,  upon  their 
joint  establishment,  and  for  their  joint  nses  and 
purposes.  The  said  prices  form  no  part  of  the 
said  defender's  executry  estate. " 

The  pursuer  pleaded — "(1)  The  said  snm  of 
£18,000  being  turrogatum  for  the  heritable 
property  of  the  pursuer,  did  not  fall  under  the 
jui  mariti  of  the  said  Obarles  Welch  Tennent,  and 
the  defender  is  bound  to  make  payment  thereof 
to  the  pursuer.  (2)  The  said  sum  of  £5500 
being  turrogoUum  for  the  heritable  property  of 
the  pursuer,  did  not  fall  within  the  jut  mariti 
of  the  said  Charles  Welch  Tennent.  (3)  The 
pursuer  is  not  barred  from  claiming  right  to  the 
said  sums  of  £18,000  and  £5500  by  the  adcnow- 
ledgment  of  the  deed  of  conveyance  executed  by 
her  in  respect,  Ist,  that  the  said  acknowledg- 
ment did  not  affect  the  rights  of  the  pursuer  and 
the  said  Charles  Welch  Tennent  inter  »e;  and  2iid, 
that  their  rights  in  the  premises  fell  to  be  deter- 
mined by  the  law  of  Scotland.  (4)  At  all  events 
the  said  sum  of  £5500  not  having  been  reduced 
into  the  possession  of  the  said  defender,  the 
right  thereto  remained  vested  in  the  pursuer  as 
the  owner  of  the  said  estate,  and  she  is  entitled 
to  payment  thereof,  on  the  foresaid  annnity 
ceasing  to  be  chargeable,  as  concluded  for.  (6) 
Assuming  the  said  defender  to  have  acquired 
right  to  the  foresaid  several  sums,  the  same 
formed  a  donation  by  the  pursuer  to  him,  which 
was  revoked  by  the  pursuer,  and  she  is  entitled 
to  decree  therefor  in  terms  of  the  conclusions  of 
the  summons." 

The  defender  pleaded — "(2)  The  pursntr 
having  entered  into  a  contract  of  sale  of  the  said 
estate  of  Overton  prior  to  her  marriage,  and  the 
price  stipulated  to  be  paid  therefor  being  person- 
alty at  the  date  of  her  marriage,  fell  to  the  original 
defender  jure  mariti  as  his  absolute  property 
on  the  marriage  taking  place.  (4)  By  the  law  of 
England  the  manor  and  estate  of  Overton  having 
been  sold,  and  the  conveyance  thereof  executed 
and  acknowledged,  ail  as  set  forth  in  the  second 
and  two  following  statements  of  fasts  for  the 
present  defender,  the  whole  price  thereof  be- 
longed to  the  original  defender  as  his  own 
absolute  property  jur«  ptariti.  (6)  The  rights  of 
parties  in  the  said  manor  and  estate  of  Overtoo. 
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and  the  prioe  thereof,  falling  to  be  determined 
by  the  law  of  England,  which  does'  not  confer 
npon  the  parsaer  any  right  to  insist  that  the  said 
price,  or  any  part  thereof,  shall  be  paid  to  her, 
the  defender  should  be  assoilzied.  (6)  The  said 
stun  of  £5500  being  part  of  the  price  of  the  said 
manor  and  estate  of  Overton,  belonged,  by  the 
law  of  England,  to  the  original  defender,  and  now 
belongs  to  the  present  defender,  as  his  executor, 
absolutely,  subject  to  the  purposes  for  which  it  is 
held  in  trust,  and  the  pursuer  is  therefore  not  en- 
titled to  decree  as  oonoluded  for  thereanent,  (7) 
The  Soots  law  of  donation  inter  virum  et  uccorem 
does  not  apply,  and  the  deed  of  revocation  alleged 
to  have  been  exeonted  by  the  pursuer  on  20th 
December  1882  cannot  affect  the  conveyance  of 
the  Overton  estate,  and  Grove  End  Koad  pro- 
perty, and  their  consequences,  which  are 
regulated  by  the  law  of  England.  (8)  Also 
teparatim.  The  defender  ought  to  be  assoilzied 
from  the  conolosions  of  the  summons,  in  respect 
that,  assuming  the  Soots  law  of  donation  to 
apply,  the  money  sought  now  to  be  recovered  as  a 
donation  was  spent  during  the  subsistence  of  the 
marriage  by  the  spouses,  or  with  the  knowledge 
and  consent  of  the  pursuer,  for  the  joint  uses 
and  purposes  of  the  spouses." 

On  16th  July  the  Lord  Ordinary  (Fba.seb) 
allowed  the  defender  a  proof  of  his  averments 
contained  in  the  first  article  of  the  statement  of 
facts  for  him,  and  on  21st  January  1887  the 
Iiord  Ordinary  having  heard  counsel  on  the 
proof  already  led,  of  new  allowed  the  defender  a 
proof  of  his  averments  contained  in  the  first 
article  of  the  statement  of  facts  by  him,  and  also 
a  proof  of  his  other  averments. 

Against  this  interlocutor  the  defender  re- 
claimed to  the  First  Division,  and  after  hearing 
parties  their  Lordships  allowed  the  reclaimer  to 
pnt  in  a  draft  case  with  a  view  to  ascertaining 
the  English  law  applicable  to  the  facts  ascer- 
tained by  the  proof.  The  case  was  thereafter 
adjusted,  and  remitted  to  the  Chancery  Division 
of  the  High  Court  of  Justice  in  England  for  its 
opinion  on  the  questions  of  law  stated  in  the 
case  in  terms  of  the  Law  Ascertainment  Act  (22 
and  28  Vict.  cap.  63). 

These  questions  were  as  follows  — "  ( 1 )  Whether 
at  the  diate  of  her  marriage  to  the  original 
defender,  viz.,  24th  March  1877,  a  valid  and 
binding  contract  of  sale  of  Overton  had  been 
entered  into  by  or  on  behalf  of  the  pursuer 
as  vendor  and  Lord  Boyne  or  his  trustees  as 
pnrohasers,  enforceable  by  an  action  for  specific 
performance  at  the  suit  of  liord  Boyne  or  his 
trustees  as  purchasers,  or  of  the  pursuer  as 
▼endor,  or  of  either  of  them  7  (2)  Whether  such 
contract  operated  as  a  oonversion  of  said  estate 
of  Overton  into  personalty  in  the  person  of  the 
pnrsner,  so  as  to  vest  the  proceeds  in  her 
husband  absolutely  at  the  date  of  the  said 
marriage?  (3)  Whether  such  contract  was  by 
English  law  a  chose  in  action,  and  consequently 
did  not  become  the  property  of  her  husband 
until  the  reduction  of  the  same  into  his  posses- 
sion? In  the  event  of  the  Court  deciding  that 
no  valid  and  binding  contract  for  the  sale  of 
Orerton  had  been  entered  into  before  the 
marriage  of  the  pursuer,  and  that  the  original 
defender  took  no  interest  in  the  prioe  thereof, 
(4)  What,  after  their  marriage,  were  the  re- 
gpeotive  rights  or  interests  of  the  pnrsner  and  the 


original  defender,  as  the  husband  of  the  pursuer, 
by  the  law  of  England,  in  the  estate  of  Overton ; 
and  were  these  rights  or  interests,  or  either 
of  them,  saleable  by  them  or  either  of  them, 
and  on  what  conditions?  (5)  On  the  convey- 
ance of  the  estate,  as  set  forth  in  par.  14  herein, 
what  were  the  original  defender's  right  and 
interest  by  the  law  of  England  in  the  price 
thereof ;  and  did  such  right  and  interest  in  the 
price  pass  to  the  original  defender  by  the  said 
conveyance  or  by  his  ju*  maritif  (6)  Whether 
under  the  trusts  of  the  indenture  set  oat  in  par. 
15  herein  the  pursuer  is  entitled  absolutely 
to  the  said  sum  of  £5500,  she  having  survived 
her  husband,  or  whether  she  is  otherwise  entitled 
to  it  as  a  chose  in  action  not  reduced  into  posses- 
sion by  the  husband  during  his  coverture  ?" 

The  opinion  of  the  consulted  Court  was  given 
by  Mr  Justice  Kay,  and  was  to  this  effect — 
"  This  Court  is  of  opinion  that  at  the  date  of  the 
marriage  of  the  parsuer  to  the  original  defender, 
namely,  the  24th  March  1877,  no  valid  or 
binding  contract  of  sale  of  Overton  in  the  said 
special  case  mentioned  had  been  entered  into  by 
or  on  behalf  of  the  pursuer  as  vendor  and  Lord 
Boyne  or  bis  trustees  as  purchasers ;  and  that 
after  the  said  marriage  the  said  estate  of  Overton 
belonged  to  the  pursuer  in  fee-simple,  subject  to 
a  freehold  estate  of  the  original  defender  therein 
during  the  continuance  of  the  coverture,  and 
that  those  rights  and  interests  were  saleable  by 
them,  as  to  the  original  defender's  estate,  with- 
out the  concurrence  of  the  pursuer,  and  as  to  the 
pursuer's  estate,  only  with  the  concurrence  of 
the  original  defender  in  an  acknowledged  deed, 
and  under  the  conditions  imposed  by  the  Statute 
8  and  4  Will.  lY.  cap.  74,  and  the  rules  there- 
under: And  that  on  the  eonveyanoe  of  the 
estate,  a«  set  forth  in  paragraph  14  of  the  said 
special  case,  the  original  defender  by  the  law  of 
England  became  absolutely  entitled  to  the  price 
thereof,  and  that  such  right  and  interest  in  the 
prioe  passed  to  him  by  the  said  conveyance,  and 
by  the  refusal  of  the  pursuer,  on  her  separate 
examination,  of  any  provision,  rather  than  by 
any  jut  mariti  ;  and  that  under  the  trusts  of  the 
indenture,  set  forth  in  paragraph  16  of  the  said 
special  case,  the  pursuer  is  not  entitled  by  the 
law  of  England  to  the  sum  of  five  thousand  five 
hundred  pounds  therein  also  mentioned,  either 
as  having  survived  the  original  defender,  or  as  a 
chose  in  action  not  reduced  into  possession  by 
the  original  defender  during  his  coverture." 
[Note. — To  this  "  Opinion  "  there  was  appended 
an  "Advising,"  in  which  Mr  Justice  Kay  stated 
his  views  at  greater  length  ;  and  certain  passages 
from  the  "Advising"  are  quoted  by  Lord  Eraser 
in  his  opinion  as  from  the  "  Opinion  "  of  Jnstice 
Kay,  bat  in  the  Inner  House  the  Jndges  con- 
sidered that  they  should  confine  their  attention 
strictly  to  the  "Opinion."] 

The  case  having  been  remitted  to  the  Outer 
House,  the  Lord  Ordinary  on  20th  October  1888 
pronounced  the  following  interlocutor : — "Finds 
that  the  domicile  of  the  deceased  Charles  Welch 
Tennent  was  at  tbe  date  of  his  marriage  on  24th 
March  1877,  and  continued  to  be  till  his  death,  in 
Scotland :  Finds  that  the  pursuer  his  wife  acquired 
on  her  marriage  the  domicile  of  her  husband: 
Finds  that  the  rights  of  parties  as  to  the  price  of 
the  Overton  estate,  so  far  as  paid  to  tbe  husband, 
and  of  the  £5500  now  held  in  trust,  must  be  de- 
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termined  acooidiug  to  the  law  of  ScotUod :  Far- 
ther, allows  to  the  defender  s  proof  of  the 
averment  oontained  in  the  8th  statement  of  facts 
by  him,  and  to  the  pursuer  a  oonjnnct  proba- 
tion :  Appoints  the  proof  to  be  led  before  the 
Lord  Ordinary  on  a  day  to  be  afterwards  fixed. 

"  Opinion. — The  law  of  England  was  invoked 
in  this  action  in  order  to  asoertain  what  was  the 
character,  as  heritable  or  moveable,  of  certain 
English  property  which  at  the  date  of  the  mar- 
riage belonged  to  the  pursuer. 

"  By  a  series  of  decisions  it  has  been  determined 
that  the  character  of  the  subject,  as  heritable  or 
moveable,  shall  be  ascertained  according  to  the 
law  of  the  place  where  it  is  situated — Egerton  v. 
Forhet,  27th  November  1812,  F.C. ;  Newtand*  v. 
Chalmert'  Tratteet,  22nd  November  1832,  11  S. 
66  ;  aiarke  v.  NewmarOi,  16th  February  1886, 
14  8.  488  ;  Dovmit  v.  Ckrittie  and  Oth«r$,  14th 
Joly  1866,  4  Macph.  1067.  It  was  upon  this 
footing  that  the  case  was  sent  for  the  opinion  of 
the  Court  of  Chancery,  and  that  has  now  been 
returned.  Mr  Justice  Eay  has  held  that  the 
Overton  estate  was  converted  into  personalty. 

"Then  comes  the  question  what  law  shall 
determine  as  to  the  right  to  such  personal 
estate.  The  late  Charles  Welch  Tennent  and  the 
pursuer  of  this  action  were  domiciled  in  Scotland, 
and  the  contention  on  the  part  of  the  pursuer  is 
that  her  rights  must  be  determined  accord- 
ing to  Scots  law.  If  the  English  property 
had  remained  unconverted,  then  the  interests  of 
the  husband  and  wife  in  it  would  have  been  de- 
termined by  the  law  of  the  titui ;  but  as  soon  as 
it  is  changed  into  personalty  the  law  of  the  domi- 
cile steps  in  and  declares  the  rights  of  the  spoases 
in  it.  Mr  Justice  Kay  in  his  opinion  assumes 
this  doctrine  as  correct.  *  Supposing  the  parties 
to  have  been  domiciled  in  England,  it  would 
follow  from  the  mere  fact  of  such  conversion 
that  the  husband  by  his  marital  rights  would 
become  entitled  at  once  to  whatever  interest  the 
wife  might  have  in  such  personal  property.' 
With  regard  to  the  £5600  held  in  trust  he  ex- 
presses himself  as  follows: — 'I  am  of  opinion 
that  under  the  circumstances  in  this  case  the 
£6600  cannot  be  treated  as  a  chose  in  action  to 
which  the  wife  is  entitled,  but  that  if  the  domi- 
cile of  the  husband  and  wife  had  been  English 
the  whole  would  now  belong  to  the  executor  of 
the  husband. '  Bu  t  if  the  domicile  of  the  hus- 
band and  wife  were  not  English  but  Scottish, 
then  the  opinion  of  the  learned  Judge  evidently 
is  that  resort  must  be  had  to  the  Soots  law  to 
ascertain  the  rights  of  the  parties.  There  can  be 
no  doubt  that  the  operation  of  the  jiu  mariti  is 
regulated  by  the  law  of  the  domicile.  Lord 
Glenlee  in  the  case  of  Neaiand*  v.  Chalmen' 
Truitta,  November  22,  1832,  11  S.  65,  stated 
the  rule  as  follows:  — 'The  English  lawyers 
having  given  an  opinion  that  the  right  was 
vested  by  the  law  of  England,  then  we  held 
that  it  transmitted  jtire  mariti  by  the  law  of 
Scotland.  As  to  the  effects  of  the  jm  mariti 
therefore  that  judgment—  Bgerton  v.  Forbet, 
November  27,  1812,  F.C. —settles  that  it  is  the 
law  of  Scotland  which  rules  between  husband 
and  wife  if  there  domiciled.  But  again,  on  the 
other  hand,  it  is  the  law  of  the  country  where  the 
subject  is  situated  that  must  regulate  the  charac- 
ter of  the  subject  as  heritable  or  moveable.  .  .  . 
By  the  law  of  Scotland  bonds  bearing  interest 


are  held  to  to  be  heritable,  and  this  hM  only 

been  relaxed  as  to  succession  by  positive  statute; 
but  by  the  law  of  Jamaica  they  are  held  strictly 
moveable.  Although  therefore  the  law  of  Scot- 
land regulates  the  jtu  mariti,  yet  we  must  go  to 
the  lex  rei  tiias  to  asoertain  what  is  heritable  and 
what  is  moveable. '  And  again.  Lord  Mackenzie, 
in  Clarke  v.  Neuimarth,  February  16,  1836,  14 
S.  488,  said—'  It  is  enough  for  the  law  of  Scot- 
land if  the  subject  be  moveable  and  vesta  as  such 
in  the  wife.  That  being  the  case,  the  law  of 
Sootland  immediately  applies  to  the  effect  of 
bringing  it  under  the^°u«  mariti.  I  decided  the 
case  of  Jfeulandt  on  this  principle,  and  I  per- 
ceive that  it  was  on  this  precise  ground  that 
Lord  Olenlee  gaVe  his  opinion  when  concurring 
with  the  Inner  House  in  adhering  to  my  judg- 
ment. The  English  law  is  to  be  referred  to  for 
the  purpose  of  determining  whether  the  charac- 
ter of  a  particular  subject  was  heritable  or  move- 
able, but  so  soon  as  that  is  fixed,  the  law  of 
Sootland  decides  what  is  the  right  of  a  husband 
tmder  a  Scottish  contract  of  marriage  in  move- 
able effects  which  have  aocrued  during  the  mar- 
riage to  his  wife.'  In  a  subsequent  case  these 
principles  were  held  settled.  The  property  in 
dispute  was  English  mortgages,  which  if  secured 
over-property  in  Scotland  would  have  been  con- 
sidered heritable,  but  being  by  the  English  lav 
moveable,  it  was  decided  that  they  were  in  all 
respects  to  be  regulated  according  to  the  la« 
applicable  to  moveables  in  settling  the  rights  of 
widow,  heir,  and  executor  in  this  country — 
Downie  v.  Uhristie  and  Othen,  July  14,  1866, 
4  Macph.  1067. 

."Therefore,  dealing  with  this  oase  as  one  to 
which  the  Scottish  law  applies,  then  the  hus- 
band's/tM  marAt  carried  the  price  of  the  Over- 
ton property,  including  the  £5500.     But  granting 
that  the  pursuer,  the  widow,  maintains  two  pro- 
positions— first,   that  a  wife   who   converts  her 
heritable  estate  into  moveable  is  not  presumed 
thereby  to  intend  anything  more   than  to  per- 
form an  act  of  administration,  and  is  assumed  to 
be  waiting  for  another  investment  of  a  heritable 
character ;  far  less  is  she  presumed  to  convert  it 
intq  moveables  so  as  to  faU  under  the  jv»  mariti. 
The  money  is  regarded  as  the  legal  surrogate  of 
the  haritaUe  estate,  even  although  the  hnsbend 
has  manipulated  it  and  embarked  it  in  his  busi- 
ness.   To  this  effect  there  are  many  decisions, 
the  whole  of  which  will  be  found  collected  is 
Fraser  on  Husband  and  Wife,  i.  p.   703,  et  teq., 
and  OuthiU  v.  Bvm»,  March  20,  1862,  24  D.  849. 
But  these  decisions  must  be  taken  with  a  qualifi- 
cation which  is  thus  stated  by  Erskine,  ii.  2, 16— 
'Thus  also  a  sum  belonging  to  the  wife  not 
falling  nnder  Ihejvt  mariti,  e.g.,  a  bond  bearing 
interest,  continues  heritable  as  to  the  huslMuid, 
notwithstanding  a  demand  of  payment  from  the 
debtor.     Nay,  though  the  wife  should  not  only 
demand  but  actually  recover  payment,  there  is 
no  alteration  in  the  heritable  nature  of  the  bond 
quoad  maritum,  unless  a  presumption  shall  arise 
from  her  allowing  the  husband  to  apply  the  snm 
to  his  own  use,  or  from  other  circumstances,  that 
she  truly  intended  a  donation  to  him. '    The  de- 
fender has  a  special  averment  upon  record  that 
the  price  of  the  Overton  estate,  and  of  the  lease- 
hold property  at  Grove  End  Boad,  St  John's 
Wood,  London,  were  not  invested  by  the  hns- 
band,  '  or  otherwise  applied  to  his  own  pnrpoees. 
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They  were  lodgsd  in  bank  and  afterwards  en- 
tirely spent  by  ttie  pvrsner  and  the  said  defender, 
•r  by  the  said  defender  with  the  knowledge  and 
consent  of  the  pursuer,  upon  their  joint  estab- 
liBhment  and  for  their  joint  uses  and  purposes. 
The  said  prices  form  no  part  of  the  said  defen- 
der's exeontry  estate.'  If  this  be  tme  then  it 
'would  bring  the  ease  within  the  qualification 
stated  by  Erskine. 

"  Then  there  arises,  secondly,  another  point, 
firakine  says  that  in  such  circumstances  it  would 
be  considered  a.donation.  If  so,  is  it  a  donation 
reTocable,  and  has  it  been  revoked  by  the  deed 
of  revocation  mentioned  in  the  fifth  article  of  the 
oondeaoendence  ?  Now  it  has  been  determined 
that  if  a  wife  allow  the  rents  and  profits  of  her 
separate  estate  to  be  employed  in  maintaining 
the  family  she  is  debarred  from  insisting  for 
repayment.  Sncb  a  claim  was  made  after  the 
husband's  death,  and  the  judgment  of  the  Court 
met  it  in  a  very  specific  manner.  It  was  found 
that,  as  to  any  portions  of  the  annual  proceeds 
and  profits  of  the  wife's  separate  estate  invested 
for  her  separate  use  in  her  own  name,  which  the 
husband  was  from  time  to  time  allowed  by  her 
to  draw,  it  was  incumbent  on  the  wife,  by  whom 
no  demand  was  proved  to  have  been  made 
against  the  husband  himself,  to  prove  that  the 
same  or  corresponding  sums  were  applied  by  him 
to  increase  his  own  estates  and  funds,  or  to  some 
specific  purposes  of  his  own,  and  ware  not 
applied  and  consumed,  from  time  to  time  as  they 
were  drawn,  in  the  expenses  of  the  family  or 
other  occasional  purposes,  and  that  in  the  event 
of  the  wife  failing  in  such  proof  the  legal  pre- 
Bamption  as  to  portions  of  the  annual  proceeds 
of  her  estate  so  received  by  the  husband  was  that 
they  were  used  and  consumed  by  the  husband, 
with  the  wife's  sanction  and  concurrence,  for 
objects  and  purposes  of  the  spouses  known  to 
her,  and  that  she  obtained  the  benefit  or  enjoy- 
ment of  such  use  and  consumption  during  the 
marriage ;  and  that  in  the  event  of  the  wife 
failing  to  prove  all  this  there  was  no  ground  in 
law  on  which  she  could  insist  in  her  action 
i^ainst  the  representatives  of  her  husband — AUan 
or  Hutehiton  v.  Huic7iiion'»  Tnuiees,  February 
1,  1843,  6  D.  469;  and  see  WMiamg  v.  WiUianu, 
November  16,  1844,  7  D.  112,  opinion  of  Lord 
Cuninghame. 

"  The  wife  did  not  go  on  with  her  proof  in  the 
case  of  AUan  err  Hutehiton,  and  the  case 
must  be  taken  as  deciding  the  general  point, 
that  where  a  wife's  money  has  been  applied  in 
family  expenditure  in  the  benefit  of  which  she 
has  participated,  it  mnst  be  held  to  have  been 
so  done  with  her  sanction  and  oononrrence,  and 
all  right  of  revocation  on  the  ground  of  donation 
is  barred.  This  view  of  the  decision  was 
accepted  in  the  House  of  Lords  in  the  subse- 
quent case  of  Edward  v.  Cheyne,  L.R.,  13  App. 
Oas.  393,  in  which  Lord  Watson  is  found 
expressing  himself  as  follows — 'The  Second 
Division  decided  that  it  was  incumbent  upon  the 
widow  to  prove  that  the  money  was  applied  by 
the  husband  to  increase  his  own  funds,  and  was 
not'  used  for  family  expenditure.  Their  Lord- 
ships also  decided  that  if  the  widow  failed  in 
such  proof  effect  must  be  given  to  the  presump- 
tion that  all  sums  received  by  him  bad  been 
used  and  consumed  with  her  sanction  and  oon- 
onrrence.'    This  case  of  EdteardY.  (Tft^M  (re- 


ported in  13  K.  p.  1209,  under  the  name  of 
Baxter't  Exeeutor  v.  Baaiter't  Truiteet,  and  in 
the  House  of  Lords  under  the  name  of  Edward 
V.  Oheyne,  L.U.,  13  App.  Gas.  385,  and  in 
25  S.L.B.  424)  was  a  case  which  presented 
not  two  qnestions  but  only  one,  and  in  this 
respect  it  differs  from  the  present  case.  The 
claim  for  accounting  was  made  not  by  the  wife 
against  the  husband's  representatives  but  by  the 
wife's  executor,  and  the  only  question  there  was 
one  of  fact,  viz.,  whether  or  not  the  wife  did 
gift  or  donate  her  separate  estate  to  her  husband. 
By  the  law  of  Scotland  she  is  entitled  to  deal 
with  that  Separate  estate  as  she  thinks  fit,  and 
she  may  give  the  whole  of  it  to  a  stranger  on  the 
streets  er  to  her  husband  without  consideration, 
and  that  gift  will  remain  irrevocable  by  her  re- 
presentatives. The  only  person  who  can  revoke 
it  from  the  husband  (though  not  from  a  stranger 
donee)  is  herself,  and  if  she  dies  without  doing 
so  her  representatives  have  no  ground  of  com- 
plaint and  no  right  of  action  as  against  the 
stranger  donee  or  the  husband,  and  they  cannot 
exercise  any  right  of  revocation.  Accordingly, 
tile  case  was  treated  in  the  Court  of  Session  as 
one  of  fact — as  to  whether  she  did  donate. 
There  was  no  second  question  as  to  whether, 
supposing  there  was  a  donation,  there  was  a 
revocation.  In  the  House  of  Lords  the  learned 
Judges,  besides  so  treating  the  case,  also  re- 
ferred largely  to  the  English  law  as  to  the 
propriety  of  upholding  such  gifts,  which  law, 
however,  is  widely  distinguishable  from  the  law 
of  Scotland,  inasmuch  as  a  gift  once  granted  is 
not  by  English  law  subject  to  revocation  by  the 
donor.  For  example,  the  statement  by  Lord 
Macnaghtan  of  the  English  law  cannot  be  ac- 
cepted as  the  law  of  Scotland  when  he  says  that 
'  where  the  circumstances  are  such  that  the  wife's 
consent  er  acquiescence  may  fairly  be  presumed, 
the  presumption  arises  immediately  on  each  re- 
ceipt '  [of  the  wife's  incope]  '  by  the  husband, 
and  bars  all  claim  on  the  part  of  the  wife  or  her 
representatives.  To  displace  the  rule  it  is  not 
sufficient  to  show  that  the  wife's  separate  income 
has  accumulated  in  the  husband's  hands  and  re- 
mains unspent.'  On  the  other  hand,  the  law  of 
Scotland  is,  that  if  the  wife's  money  can  be 
traeed  and  earmarked,  and  has  not  been  spent  in 
carrying  on  the  household,  it  still  may  be  re- 
claimed by  her — though  cot  by  her  representa- 
tives— as  a  donation.  The  last  illustration  of 
this  doctrine  by  decision  was  CuthUL  v.  Sums, 
already  referred  to.  This  rule  bears  very  materi- 
ally on  the  right  as  to  the  £6600  now  held  in 
trust,  and  which  was  the  price  of  the  wife's  real 
estate. 

"It  is  necessary,  before  any  operative  judg- 
ment can  be  given,  to  ascertain  the  facts  as  to 
how  the  money  was  spent,  for  it  is  admitted  that 
it  was  received  by  the  late  Charles  Welch 
Tennent.  The  £5500  is  still  extant,  and  judgment 
could  now  be  given  in  regard  to  it,  finding  that  it 
was  or  was  not  a  donation  revocable  and  revoked. 
But  it  is  desirable  to  keep  the  whole  case  to- 
gether so  that  one  interlocntor  will  suffice. " 

The  defender  having  stated  that  he  did  not 
intend  to  lead  any  proof  as  allowed  by  the  above 
interlocutor,  the  Lord  Ordinary  (Fbasib)  on 
10th  November  1888  pronounced  the  following 
interlocutor: — "First,  Decerns  against  the  de- 
fender  for  payment   of   the  sum  of   £18,000 
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sterling;  and  secondly,  flnds  that  the  snm  of 
£5500  sterling,  which  was  part  of  the  price  of 
the  heritable  estate  of  Overton,  formerly  belong- 
ing to  the  pnrsner,  and  which  is  now  held  in 
trust  to  meet  a  liferent  annuity  chargeable  on  the 
said  heritable  estate,  is,  subject  to  the  burden  of 
said  annuity,  the  property  of  the  pursuer,  and 
upon  the  said  annuity  ceasing  to  be  chargeable, 
the  pursuer  is  entitled  to  payment  of  the  said 
snm,  and  all  interest  accruing  thereon  or  income 
deriTable  therefrom,  from  the  8th  day  of  October 
1884,  being  the  date  of  the  death  af  the  pursuer's 
husband  Charles  Welch  Tennent,  after  payment 
of  the  said  annoity,  and  decerns:  Finds  the 
defender  liable  in  expenses  subsequent  to  16th 
December  188S,  <kc. 

"  Opinicn. — The  Lord  Ordinary  has  explained, 
in  the  opinion  which  he  delivered  on  20th  October 
1888,  the  grounds  upon  which  he  holds  that  the 
rights  of  the  parties  in  this  cause  as  to  the 
£18,000  and  £5S00  concluded  for  must  be  deter- 
mined aeeording  to  the  law  of  Scotland.  A  proof 
was  allowed,  however,  to  the  defender  to  show 
that  the  £18,000,  of  which  repetition  was  asked, 
was  spent  in  household  and  family  expenditure, 
and  if  this  had  been  established  the  Lord  Ordi- 
nary was  prepared  to  find  that  that  £18,000  could 
not  be  claimed  by  the  pursuer.  It  has,  however, 
been  intimated  to  the  Lord  Ordinary  by  the  de- 
fender that  he  is  unable  to  undertake  such  a 
proof.  It  is  admitted  upon  the  record  that  the 
original  defender  Charles  Welch  Tennent  did 
receive  the  said  sum  of  £18,000,  part  of  the  price 
of  the  estate  of  Overton,  which  belonged  to  the 
pursuer,  bat  it  is  denied  that  that  sum  was  re- 
tained by  him  and  forms  part  of  his  estate ;  and 
it  is  averred  that  that  sum  never  was  invested  by 
said  defender,  but  was  lodged  in  bank,  and  after- 
wards spent  by  the' spouses,  or  by  Welch  Tennent, 
with  the  knowledge  and  consent  of  the  pursuer, 
on  their  joint  establishment.  It  was  this  latter 
averment  that  was  sent  to  proof,  and  which  the 
defender  now  admits  he  cannot  prove.  The 
admission  that  the  money  was  received  by  Charles 
Welch  Tennent,  the  husband,  throws  the  onua  of 
proof  upon  him  so  as  to  show  to  the  Court  in 
what  way  he  disposed  of  the  money. 

"  The  £18,000  being  thus  traced  into  the  hus- 
band's possiassion,  and  the  right  to  that  money 
being  to  be  determined  by  the  law  of  Scotland 
according  to  the  interlocutor  already  pronounced, 
the  question  comes  to  be,  whether  it  fell  under 
thej'u«  mariiif  It  is  quite  settled,  aeeording  to 
Scottish  law,  that  the  transmutation  of  the  wife's 
heritage  into  money  does  not  transfer  to  the 
husband  jure  mariii  the  price  into  which  the 
heritage  has  been  transmuted;  and  further,  if 
such  were  the  legal  result  of  such  a  change  from 
heritage  to  personality,  the  wife  was  entitled  to 
revoke  the  gift  so  made  in  favour  of  the  husband, 
and  this  revocation  she  has  in  the  present  case 
done  by  express  deed. 

"There  is  thus,  therefore,  no  defence  against 
the  wife's  demand  for  payment  of  this  £18,000. 
Bat,  according  to  Hr  Justice  Kay,  it  is  the  law 
of  England  that  'after  the  marriage  the  estate 
of  Overton  belonged  to  Mrs  Tennent  in  fee- 
simple,  subject  to  a  freehold  estate  of  the  hus- 
band therein  during  the  continuance  of  the 
coverture.  Those  rights  and  interests  were  sale- 
able by  them,  as  to  the  husband's  estate  without 
the  oononrrence  of  the  wife,  as  to  the   wife's 


estate  only  with  the  ooncnrrenoe  of  the  husband 
in  an  acknowledged  deed.'  This  legal  right  of 
the  husband,  called  a  'freehold  estate,'  is  more 
clearly  explained  in  the  record  by  the  defender 
in  these  words — '  The  pursuer  being,  at  the  date 
of  her  marriage  with  the  said  defender,  seized  of 
the  said  manor  of  Overton  and  other  heredita- 
ments for  an  estate  of  inheritance  in  fee-simple 
in  possession,  and  no  settlement  of  the  pursuer's 
estate  having  been  executed  prior  to  the  pursuer's 
marriage  to  the  said  defender,  by  the  law  of 
England  the  said  defender,  on  his  marriage  with 
the  pnrsner,  ipaofaeto  acquired  a  freehold  interest 
in  the  said  manor  of  Overton  and  hereditaments 
foresaid  which  entitled  him  to  th#  rents  and 
profits  thereof  dnring  the  joint  lives  of  himself 
and  wife,  and  which,  in  the  event  of  there  being 
issue  of  the  marriage  who  could  inherit,  en- 
titled him  to  such  rents  and  profits  dnring 
the  remainder  of  his  life.  This  freehold  in- 
terest it  was  competent  for  him  to  alienate  at 
pleasure.'  This  is  a  kind  of  right  similar  to 
the  oonrtesy  of  the  law  of  Scotland,  with  this 
difference,  that  instead  of  commencing  at  the 
wife's  death  it  commences  at  the  date  of  the 
marriage  ;  and  this  right  the  Lord  Ordinary  is  of 
opinion  must  be  given  effect  to,  and  it  is  given 
effect  to  by  the  interlocutor  which  he  has  pro- 
nounced whereby  no  interest  is  made  payable  to 
the  pursuer  upon  the  £18,000.  Charles  Welch 
Tennent  obtained  the  money  and  used  it  for  his 
own  purposes,  in  consequence  of  his  freehold 
right  thus  explained,  and  apparently  apon  this 
ground  no  interest  is  asked  upon  the  £18,000. 
If  he  was  entitled  to  the  rents  and  profits  of  the 
estate  before  it  was  sold,  be  was  entitled  to  the 
interest  upon  the  price  during  his  life.  No 
interest  has  been  asked  by  the  pursuer  npon  this 
money  since  Charles  Welch  Tennsnt's  death  in 
1884,  and  the  Lord  Ordinary  is  therefore  not 
called  npon  to  pronounce  any  judgment  as  to 
whether  such  a  claim  could  be  effectoally  made. 

"The  next  point  has  reference  to  ihe  snm  At 
£5500  which  has  been  set  apart  and  is  now  held 
in  trust  to  answer  an  annuity  payable  out  of  the 
estate  of  Overton.  Mr  Justice  Kay  says  in  regard 
to  this  sum — 'The  trusts  of  this  i^ere  deohred 
by  a  deed  dated  24th  July  1877  to  be  out  of  the 
income  to  pay  the  annuity  of  £200  and  meet  the 
costo  of  the  trustees,  and  the  residne  of  the 
income  to  Mr  and  Mrs  Tennent,  or  their  execu- 
tors, administrators,  and  assigns,  according  to 
their  righte  or  interests  therein  as  by  law  from 
time  to  time,  and  for  the  time  being  determined 
or  regulated ;  and  after  the  death  of  the  annui- 
tant the  capital  was  to  be  applied  in  payment  of 
succession  duty  and  costs,  and  the  residua  was  to 
be  in  trust  for  Mr  and-  Mrs  Tennent,  their 
execntors,  administrators,  and  assigns,  accord- 
ing to  their  rights  or  interests  therein  as  by  law 
from  time  to  time,  and  for  the  time  being 
determined  or  regulated.  Mis  Tennent  having 
survived  her  husband,  and  the  annuitant  having 
also  survived  him,  the  question  is,  whether  she  is 
entitled  to  this  amount,  either  under  the  pro- 
visions of  this  deed,  or  as  a  chose  in  action,  not 
reduced  into  possession  by  the  husband  in  his 
lifetime?'  He  examines  thia  question  with  refer- 
ence to  the  law  of  England,  and  he  state*  his 
opinion—'  That  under  the  dronmstanoea  ia  this 
case  the  £5500  cannot  be  treated  as  a  chose  in 
action  to  which  the  wife  is  entitled,  but  that  if 
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the  domicile  of  the  husband  and  vif  e  had  been 
English,  the  whole  wonld  now  belong  to  the 
azeoator  of  the  husband.' 

'"Pno  domicile  of  the  hnsband  and  the  wife 
being,  however,  Scotland,  and  the  law  of  the 
domicile  being  that  which  must  be  applied  here, 
this  Bnm  of  jCSSOO  most  be  held  for  the  pmaner. 
It  nerer  was  mingled  amongst  the  hnsband's 
fnnds,  but  was  set  apart  and  earmarked,  and  was 
part  of  the  price  of  her  heritable  estate,  and  was 
therefore,  according  to  the  anthorities  referred 
to  by  the  Lord  Ordinary  in  his  former  opinion, 
the  property  of  the  wife." 

The  defender  reclaimed,  and  argued — 1.  The 
doctrine  of  snrrogation  did  not  apply  to  the 
oironmstances  of  this  case.  Formerly  a  wife 
oonld  not  sell  heritage  in  England,  and  now  she 
oonid  only  sell  it  ander  certain  conditions  to 
which  the  sale  was  subject.  The  resnlt  was  that 
the  price  of  the  estate  of  Overton  never  became 
moveable  so  as  to  be  affected  by  iiiejiu  mariii, 
bnt  passed  to  the  original  defender  by  the  law  of 
Kng^nd,  and  in  aooordance  with  the  opinion  of 
the  oonsnlted  Coart.  The  decision  of  the  Lord 
Ordinary  was  not  justified  by  the  cases  on  which 
it  rested,  for  in  Clarke,  Newlandt,  &o.,  it  was 
laid  down  that  it  was  the  lex  rei  ritcB  which 
decided  whether  property  was  moveable  or  herit- 
able. The  decision  in  Hall'i  case  was  not  of 
great  authority.  It  seemed  to  be  repngnant  to 
the  above-mentioned  cases,  and  had  been  criti- 
cised by  Lord  Fraser  in  one  or  two  passages  of 
his  book  on  Husband  and  Wife— Fraser  on  Hus- 
band and  Wife,  i.  703,  743.  The  argument  of 
the  pursuer  landed  her  in  this  dilemma — If  the 
price  of  Overton  was  lurrogatum,  it  was  heritable, 
and  passed  to  the  husband  under  the  English 
law ;  if  it  was  not  turrogatum  it  passed  to  the 
husband  jure  mariti.  The  doctrine  of  surroga- 
tion  was  based  on  the  presumption  that  where  a 
married  woman  disposed  of  her  heritage  she  did 
it,  not  with  the  intention  of  parting  with  the 
property,  bnt  as  a  change  of  investment.  The 
intention  to  convert  might  be  gathered  from 
facts  and  circumstances — SoUo  v.  Forrett,  1685, 
M.  6795.  Here  that  presumption  was  overcome 
by  the  terms  of  the  affidavit  taken  by  the  pursuer 
before  the  commissioners,  which  showed  that  the 
pursuer  did  intend  to  convert.  2.  There  was  no 
donation  here.  The  property  was  heritable,  and 
the  right  of  parties  thus  fell  to  be  determined  by 
the  law  of  England,  by  which  such  a  donation 
was  not  revocable — Fraser  on  Husband  and  Wife, 
1322  ;  Bnrge's  Comm.  i.  639.  Suppose  the  case 
were  to  be  decided  by  the  Scots  law,  donation 
was  not  to  be  implied  from  the  fact  of  a  spouse 
selling  her  heritage.  If  it  were,  the  rule  would 
apply  to  sales  by  husband  as  well  as  by  the  wife, 
because  such  a  sale  increased  the  goods  in  com- 
munion ;  bnt  such  a  view  was  opposed  to  the 
decision  in  the  ease  of  Lee»  v.  WUion,  February 
17, 1808,  Hume,  191.  3.  Suppose  the  Court  to  be 
against  the  defender  on  the  main  argument,  the 
value  of  the  freehold  estate  of  the  husband  in  the 
estate  of  Overton  should  be  calculated  as  at  the 
date  of  the  sale,  and  should  along  with  the 
expenses  of  the  sale  be  deducted  from  sum  sued 
for.  The  interlocutor  of  the  Lord  Ordinary 
should  also  be  altered  so  far  as  directed  against 
the  present  defender  personally. 

Argued  for  the  pursuer  and  respondent— 1 .  The 


estate  of  Overton  was  converted  into  money,  and 
the  rights  of  parties  with  regard  to  it  were  to  be 
governed  by  Scots  law,  being  the  law  of  the 
domicile — see  cases  quoted  in  Lord  Ordinary's 
note.  By  Scots  law  the  price  of  the  estate  was 
set  aside  as  a  surrogatum  for  the  wife  in  place  of 
the  estate  which  could  be  revoked  as  a  donation 
even  if  it  passed  into  the  hands  of  the  husband — 
Fraser  on  Husband  and  Wife,  i.  703 ;  it'Zennan 
V.  Hath»m,  1768,  M.  6098 ;  HaU't  Tnuiees  v. 
Hatt,  July  18,  1864,  16  P.  1057;  CuthiU  v. 
Burnt,  March  20,  1862,  21  D.  849.  The  answers 
of  the  English  Court  to  questions  4  and  5  were 
not  obligatory  on  the  Scotch  Court,  as  they  pro- 
ceeded on  the  assumption  that  the  English  law 
applied,  which  it  did  not  The  effect  of  the  sale 
was  clearly  separable  from  the  transaction  of  sale 
itself,  and  was  to  be  decided  by  Scots  law.  The 
transaction  of  sale  was  complete  when  the  deed 
was  executed  and  delivered.  The  defender 
argued  that  if  the  price  was  turrogatum  it  was 
heritable,  and  therefore  must  be  dealt  with 
according  to  English  law.  That  is,  he  first 
employed  tbe  law  of  the  domicile  to  attach  a 
certain  character  to  the  fund,  and  then  applied  tbe 
Ux  rei  titce  as  the  law  applying  in  consequence  of 
that  character.  The  dootiine  of  snrrogation  was 
based  on  the  presumption  that  a  wife  by  selling 
heritage  did  not  intend  to  convert.  That  pre- 
sumption was  not  rebutted  here.  The  certificate 
founded  on  by  the  defender  did  not  go  far 
enough,  because  the  pursuer  may  quite  well  have 
relied  on  her  rights  under  Scots  law.  2.  Further, 
if  it  was  established  that  the  wife  intended  to 
convert,  that  implied  a  donation,  which  might 
be  and  had  been  revoked.  The  only  answer  of 
the  defender  on  this  branch  of  the  argument  was 
an  appeal  to  the  doubtful  law  as  to  donations 
inter  virtim  et  uxorem  in  immovable  subjects. 
It  was  difficult  to  see  how  English  law  could  bear 
in  any  way  upon  the  capacity  of  Scotch  spouses 
to  donate — Barr's  International  Law  (Gillespie), 
404,  sec.  97.  8.  The  value  of  the  freehold 
estate  of  the  original  defender  had  been  ascer- 
tained by  his  death,  and  it  would  be  absurd  to 
enter  upon  an  actuarial  calculation  of  what  it 
was  at  the  date  of  the  sale  ;  besides,  the  valua- 
tion would  have  depended  on  sucb  circumstances 
as  tbe  health  of  the  defender,  which  were  not 
ascertainable  now.  He  bad  elected  to  keep  the 
fund  in  bis  hands,  and  pay  himself  the  interest 
thereon.and  his  interest  had  thereby  been  satisfied. 
Tbe  pursuer  did  not  object  to  tbe  expenses  of  the 
sale  being  deducted  from  the  sum  sued  for,  nor 
that  the  interlocutor  should  be  altered  so  far  as 
directed  against  the  present  defender  personally. 

At  advising — 

LoBD  Adam — The  pursuer  Mrs  Tennent  was 
married  to  tbe  late  Mr  Welch  Tennent  on  the 
24th  March  1877. 

At  the  date  of  the  marriage  Mr  Welch 
Tennent  was  a  domiciled  Scotsman.  No  mar- 
riage-contract was  entered  into  between  the 
spouses. 

At  the  date  of  the  marriage  Mrs  Tennent  was 
possessed  of  a  large  amount  of  property,  both 
heritable  and  moveable,  tbe  heritable  property 
being  situated  partly  in  England  and  partly  in 
Scotland.  In  particular,  she  was  possessed  of 
the  estate  of  Overton  in  the  county  of  Salop,  in 
England. 
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On  the  24th  Joly  1877  Mrs  Tennent,  with 
oononrrenoe  of  her  husband,  conveyed  this  estate 
to  the  mairiage-contraot  trustees  of  Lord  Boyne. 
The  price  was  £23,500,  and  of  this  sum  £18,000 
was  received  by  Mr  Tennent,  and  the  balance  of 
££500  was  vested  in  trustees  to  meet  a  liferent 
annuity  charged  on  the  estate.  This  sum  still 
remains  in  the  hands  of  the  trnstees. 

On  the  21st  December  1882  Mrs  Tennent 
ezecnted  a  deed  of  revocation,  by  which  she 
revoked  all  donations,  provisions,  deeds,  writ- 
ings, or  things  whatsoever  made,  executed,  or 
done  by  her  in  favour  of  her  hnsband. 

On  Ist  June  1883  she  raised  this  action  against 
her  husband,  by  which,  in  so  far  as  now  insisted 
in,  she  seeks  (1)  to  recover  payment  of  the  said 
sum  of  £18,000  ;  and  (2)  as  regards  the  said  sum 
of  £5500,  to  have  it  found  and  declared  that  it  is 
her  proi^rty,  and  that,  on  the  foresaid  liferent 
annuity  ceasing,  she  is  entitled  to  payment  of  it. 

Mr  Welch  Tennent  died  on  Stb  October  1884, 
bat  the  action  has  been  transferred  against  the 
present  defender,  who  is  his  executor  and  general 
disponee. 

It  appears  that  prior  to  the  conveyance  of  the 
estate  of  Overton,  as  before  mentioned,  and 
prior  to  the  marriage  of  Mr  and  Mrs  Tennent, 
certain  negotiations  had  been  going  on  with 
Lord  Boyne  as  to  the  purchase  by  him  of  the 
estate,  and  it  was  pleaded  by  the  defender,  in 
answer  to  the  pursuer's  claims,  that  these 
negotiations  had  resnlted  in  a  binding  contract 
of  sale,  and  that — althongh  the  sale  had  not 
been  carried  into  effect  by  actual  conveyance — 
the  effect  of  this  ooctract  was  to  convert  the 
heritable  estate  into  moveable — that  accordingly 
the  price  being  personalty  at  the  date  of  the 
marriage  by  the  law  of  England  passed  jure 
mariti  to  her  hnsband.  This  and  various  other 
questions  as  to  the  respective  rights  of  the 
parties  according  to  the  law  of  England  in  the 
estate  of  Overton  and  the  price  thereof  having  thus 
arisen,  a  case  for  the  opinion  of  the  High  Court 
of  Justice  in  England  was  prepared,  and  laid 
before  that  Court  in  terms  of  tbe  Law  Ascertain- 
ment Act  (22  and  23  Vict.  cap.  23),  for  the  deter- 
mination of  these  questions.  We  have  no,w  that 
opinion  before  us,  which  is  conclusive  on  all  ques- 
tions of  English  law  at  issne  between  the  parties. 

That  opinion  is  short,  and  I  may  read  it — 
"This  Court  is  of  opinion  that  at  the  date  of  the 
marriage  of  the  pursuer  to  the  original  defender, 
namely,  the  24th  March  1877,  no  valid  or  binding 
contract  of  sale  of  Overton  in  the  said  special 
case  mentioned  had  been  entered  into  by  or  on 
behalf  of  tbe  pnrsner  as  vendor,  and  Lord  Boyne 
or  his  trnstees  as  parohasers,  and  that  after  the 
said  marriage  the  said  estate  of  Overton  belonged 
to  tbe  pnrsner  in  fee-simple,  subject  to  a  freehold 
estate  of  the  original  defender  therein  during  the 
continnance  of  the  coverture,  and  that  those 
rights  and  interests  were  saleable  by  them,  as  to 
the  original  defender's  estate,  without  the  con- 
onrrenoe  of  the  pursuer,  and  as  to  the  pursuer's 
estate,  only  with  the  concurrence  of  the  original 
defender  in  an  acknowledged  deed,  and  under 
tbe  oonditiOLS  imposed  by  the  Statute  3  and  4 
WilL  IV.,  cap.  74,  and  the  rules  thereunder: 
And  that  on  the  conveyance  of  the  estate, 
as  set  forth  in  paragraph  14  of  the  said  special 
case,  the  original  defender  by  tbe  law  of  England 
became  absolntely  entitled  to  the  price  thereof, 


and  that  sach  right  and  interest  in  the  price 
passed  to  him  by  said  conveyance,  and  by  the 
refusal  of  the  pursuer,  on  her  separate  examina- 
tion, of  any  provision,  rather  than  by  any  yiM 
mariW;  and  that  under  the  trusts  of  the  inden- 
ture, set  forth  in  paragraph  15  of  the  said  special 
case,  the  pnrsuer  is  not  entitled  by  the  law  of 
England  to  the  sum  of  five  thousand  five 
hundred  pounds  therein  also  mentioned,  either 
as  having  survived  the  original  defender,  or  as  a 
chose  in  action  not  reduced  into  possession  by 
the  original  defender  during  his  coverture." 

The  first  thing  accordingly  which  this  opinion 
establishes  is,  that  the  estate  of  Overton  had  not 
been  converted  into  personalty  at  the  date  of  the 
marriage,  but  that  it  then  belonged  to  Mrs 
Tennent  in  fee-simple,  subject  to  a  freehold 
estate  of  the  husband  therein  daring  the  con- 
tinuance of  the  coverture — that  is,  as  we  should 
say,  that  tbe  husband  was  entitled  to  the  rents 
during  the  subsistence  of  the  marriage.  Had 
the  estate  been  personalty  at  the  date  of  the 
marriage  there  would  seem  to  be  no  room  for 
doubt  that,  whether  by  the  law  of  Scotland  or  of 
England,  the  price  would  have  belonged  to  Mr 
Welch  Tennent. 

But  that  not  being  so,  and  the  estate  being 
heritable  estate  in  the  person  of  the  wife  at  the 
date  of  the  marriage,  the  question  arises,  whether 
tbe  price  of  the  estate  on  its  sale  after  tbe 
marriage  belonged  to  tbe  husband  or  the  wife, 
and  that  question  appears  to  me  to  depend  for 
its  solution  entirely  npon  this  other  qnestion, 
whether  the  answer  is  to  be  sought  in  the  law  of 
England  or  in  the  law  of  Scotland.  If  tbe  ques- 
tion is  to  be  ruled  by  the  law  of  England,  there 
can  be  no  doubt  as  to  the  answer,  because,  in 
the  opinion  of  the  High  Court  of  Justice,  by  tbe 
conveyance  of  the  estate  Mr  Welch  Tennent 
became  by  the  law  of  England  absolntely  entitled 
to  the  price. 

On  the  other  hand,  if  the  law  of  Scotland  is  to 
determine  the  matter,  I  think  that  it  is  ooa- 
olnsively  settled  by  the  authorities  referred  to  by 
the  Lord  Ordinary  that  where  a  wife  sells  her 
heritable  estate  the  price  received  is  regarded  as 
the  turrogatum  of  the  heritable  estate,  and  does 
not  fall  within  the  jut  mariti  ot  the  hnsband,  bqt 
remains  the  property  of  the  wife,  and  indeed  I 
did  not  understand  that  this  was  seriously  dis- 
puted by  the  defender. 

The  question  therefore  is,  whether  the  rights 
of  the  husband  and  wife  in  this  fund  are  to  be 
regolated  by  the  law  of  Scotland  or  by  the  lav 
of  England.  That  the  fund  is  personal  estate  by 
the  laws  of  both  countries  I  do  not  think  is  dii- 
puted,  because,  as  I  understand  tbe  opinion,  it  is 
because  it  is  personal  estate  that  the  High  Court 
of  Justice  holds  that  by  the  law  of  England  it 
belongs  to  the  defender.  But  if  it  is  personal 
estate,  then  it  is  the  law  of  the  domicile  of  the 
spouses  which  rules  the  matter.  I  think  that 
this  is  quite  settled  by  the  authorities  to  which 
the  Lord  Ordinary  refers,  and  which  I  need  not 
again  qnote. 

The  domicile  of  the  spouses  in  this  case  being 
Scotch,  the  result  is  that  as  soon  as  this  move- 
able f and  came  into  existence  the  right  to  it  fell 
to  be  regulated  by  the  law  of  ScoUand,  and  it 
being  the  surrogatum  ot  the  wife's  heritaUe 
estate  did  not  go  to  her  hnsband,  but  remained 
her  own  property. 
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Nor  do  I  see  anything  in  the  oiroomstanoes 
attending  the  sale  to  take  the  case  oat  of  the 
ordinary  rule.     The  sale  was  simply  a  sale  by  a 
married  woman  of  her  heritable  estate,  with  con- 
ourrenoe  Qf  her  husband,  under  the  authority  of 
the  Act  3  and  4  Will.  IV.  o.  74.     No  doubt  there 
are  provisions  in  that  Act  by  means  of  which 
Mrs  Tennent  might,  had  she  chosen,  have  pro- 
tected herself  to  a  greater  or  less  extent  from  the 
operation  of  the  law  of  England,  by  which  the 
price  of  the  estate,  as  a  moveable  fund,  wonid 
become  the  property  of  her  husband.     She  did 
not  avail  Herself  of  these  proTisions,  and  had 
there  been  any  question  in  this  case  as  to  whether 
she  intended    that    the  price  should    go  to  her 
husband    that    circomstanoe    no    doubt    might 
have  been  material.     But  as  all  gifts  between 
husband  and  wife  are  revocable  by  the  law  of 
Scotland,  it  is  of  no  materiality  whether  she  in- 
tended to  give  the  price  to  her  husband  or  not 
seeing  that  she  has  competently  revoked  all  gifts. 
The  defender  further  pleaded  that  the  £18,000, 
which  it  is  admitted  that  Mr  Welch  Tennent  had 
received,  had   not   been   applied   to   Mr  Welch 
Tennent's  own  uses  and  purposes,  bnt  had  been 
applied,  with  the  pursuer's  consent,  to  the  joint 
uses  and  purposes  of  himself  and  his  wife ;  but 
the  defender  intimated  that  he  was  not  prepared 
to  undertake  the   proof   thus  allowed.      That 
being  so,  it  must  be  held  that  the  money  wag 
applied  to  Mr  Welch  Tennent's  own  nses  and 
purposes. 

But  the  defender  further  pleaded  that  it 
appeared  from  the  opinion  of  the  High  Court 
that  the  sale  of  the  estate  was  a  sale  of  the 
joint  rights  of  husband  and  wife  in  the  estate, 
and  that  Mr  Welch  Tennent  would  have  been 
entitled  to  have  the  price  received  for  it  appor- 
tioned according  to  the  value  of  their  respective 
rights,  and  I  understand  that  he  proposes  that 
an  inquiry  should  now  be  made  as  to  what  would 
or  might  have  been  the  actuarial  value  put  upon 
Mr  Welch  Tennent's  rights  as  at  the  date  of  the 
sale,  and  to  retain  this  sum  out  of  the  price  as  bis 
share  thereof. 

Had  this  claim  been  made  at  the  time  I  think 
it  probably  would  have  been  difficult  to  resist  it. 
Bnt  I  think  that  such  an  inquiry  now  is  quite 
out  of  the  question.  Mr  Welch  Tennent's  right 
was  a  right  to  the  rents  of  the  estate  during  the 
subsistence  of  the  marriage.  He  received  the 
whole  available  price  of  the  estate,  and  appro- 
priated the  whole  interest  or  income  of  it  to 
his  own  uses  during  the  subsistence  of  the 
marriage. 

The  defender  is  not  asked  to  repay  any  part 
of  that  interest  or  income.  I  agree  with  the 
Lord  Ordinary  in  thinking  that  the  price  of  the 
estate  must  be  considered  as  coming  in  place  of 
the  estate  itself,  and  that  the  interest  or  income 
of  the  price  which  Mr  Welch  Tennent  received 
mnst  be  held  as  equivalent  to  the  rents  to  which 
be  was  previously  entitled. 

I  am  of  opinion  therefore  that  the  inter- 
locutor of  the  Lord  Ordinary  should  be  in  sub- 
stance adhered  to.  There  is,  however,  a  small 
matter  apparently  not  brought  under  bis  Lord- 
ship's notice,  in  respect  to  which  I  think  it  should 
be  slightly  altered.  He  has  decerned  against  the 
defender  for  the  fnll  sum  of  £18,000,  bnt  I  think 
that  there  should  be  deducted  from  this  sum  the 
expenses  of  the  sale,  and  any  other  charges  of  a 
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similar  kind  which  formfed  proper  dednotiong 
from  the  price  received  by  him. 

The  LoBD  Pbesident,  Lobd  Mtnas,  and  Lobd 
Shand  concurred. 

The  CJourt  varied  the  arst  finding  of  the  Lord 
Ordinary  in  bo  far  as  he  had  decerned  against 
the  defender  for  the  full  sum  of  £18,000,  and 
both  findings  in  so  far  as  directed  against  the 
defender  personally;  decerned  against  the  de- 
fender as  executor  and  general  disponee  of 
Charles  Welch  Tennent  for  payment  of  £18,000 
subject  to  a  deduction  of  the  sums  which  had 
been  paid  by  the  said  Charles  Welch  Tennent  in 
connection  with  the  sale  of  Overton;  quoad  ultra 
adhered. 

Counsel   for  th«  Fnrsaer  and  Bespondent— 

i^i'o*    ^•^•—^^-      Agent  — Peter    Douglas, 
u.  S.  C. 

Counsel  for  the  Defender  and  Eeolaimer— 
Gloag— H.  Johnston.  Agents— Hagart  <fe  Bum 
Murdoch,  W.S. 


Friday,  June  28. 
FIRST    DIVISION. 

HOGARTH  AND  ANOTHER  (FOTHERINGHAM's 

trustees)  V.  FOTHERINGHAM. 
Huiband   and    Wife  —  Antenuptial    Contract- 
Exclusion  of  Jul  Mariti—Succemon—Married 
Women's  Property  (Scotland)  Act  1881  f44  and 
45  Viet.  cap.  21),  ue.  6. 

The  Married  Women's  Property  (Scotland) 
Act,  by  ito  6th  section,  gives  to  the  hnsband 
of  any  woman  who  may  die  domiciled  in 
Scotland  the  same  share  and  interest  in  her 
moveable  estate  which  is  taken  by  a  widow 
in  her  deceased  husband's  moveable  estate 
according  to  the  law  and  practice  of  Soot- 
land. 

By  antenuptial  contract  a  woman  conveyed 
her  whole  estate  to  trustees  for  behoof  of 
herself,  whom  failing  for  behoof  of  her  own 
representatives,  or  other  parties  that  might 
be  thereafter  named  by  her,  excluding  her 
husband's  jus  mariti  and  right  of  adminis- 
tration, which  were  also  expressly  renounced 
by  the  husband  in  the  deed.  Some  years 
after  the  marriage  she  died,  domiciled  in 
Scotland,  survived  by  h»r  husband  and 
certain  issue  of  the  marriage,  and  possessed 
of  certain  moveable  estate.  i?«W— following 
Poi-  V.  Paterson,  10  B.  (H.  of  L.)  78— that 
the  husband  was  entitled  to  one-third  of  the 
said  moveable  estate. 

On  20th  March  1877  JohnFotheringham,  farmer 
Orrock,  was  married  to  Isabella  Hogarth,  Kirk- 
caldy. In  contemplation  of  the  marriage  an  ante- 
nuptial marriage-oontract  was  executed  between 
the  intended  spouses,  which  dealt  solely  with  the 
wife's  estate.  By  this  deed  she  conveyed  her  whole 
estate,  aequisita  and  aequirenda,  to  trustees,  and 
she  directed  them  to  hold  the  same  for  behoof  (1) 
of  herself,  whom  failing  (2)  of  her  own  representa- 
tives, or  other  parties  that  might  be  thereafter 
named  by  her.    The  husband's  jut  mariii  and 
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right  of  administration  were  ezclnded  by  the 
deed,  which  also  oontained  an  express  renonoia- 
tion  by  him  of  these  rights. 

Mrs  Fotheringham  died  on  7th  February  1888, 
domiciled  iu  Scotland,  and  without  having  eze- 
onted  any  writing  disposing  of  her  estate  except 
the  said  contract.  She  was  snrrived  by  her 
husband  and  five  children. 

She  left  no  heritage,  bat  her  moveable  estate 
in  the  hands  of  the  trustees  above  referred  to 
amounted  to  £5000.  Her  husband  claimed  one- 
third  of  this  amount  under  the  provisions  of  the 
Married  Women's  Property  (Scotland)  Act  1881. 

As  Mrs  Fotberingham's  trustees  did  not  feel 
justified  in  meeting  this  claim  without  judicial 
authority,  the  present  special  case  was  presented 
to  the  Court,  the  first  parties  to  which  were  the 
trustees  above  mentioned,  and  the  second  party 
was  the  said  John  Fotheringham. 
.  The  second  party  based  his  claim  upon  the 
alternative  grounds — (1)  That  he  was  a  creditor 
of  his  wife  under  the  provisions  of  the  Married 
Women's  Property  (Scotland)  Act ;  or  (2)  that 
he  was  one  of  his  late  wife's  legal  representatives, 
and  therefore  ttiat  he  was  entitled  to  succeed  to 
the  said  portion  of  her  estate  as  one  of  her  "  re- 
presentatives" within  the  meaning  of  the  destina- 
tion in  the  said  antenuptial  contract 

The  first  parties  maintained  that  the  second 
party  had  by  his  antenuptial  contract  discharged 
all  Ma  rights  in  or  to  his  wife's  estate,  which  they 
were  bound  to  hold  for  the 'children  of  the 
marriage,  who  were  the  truster's  own  representa- 
tives. 

The  following  question  was  submitted  for  the 
opinion  of  the  Oourt — "Is  the  second  party 
entitled  te  receive,  and  are  the  first  parties 
bound  to  pay  to  him,  one -third  of  the  free  move- 
able means  and  estate  of  the  late  Mrs  Isabella 
Hogarth  or  Fotheringham  ? 

By  the  6th  section  of  the  Married  Women's 
Property  (Scotland)  Act  1881  it  is  provided  as 
follows: — "After  the  passing  of  Qaa  Act  the 
husband  of  any  woman  who  may  die  domiciled 
in  Scotland,  shall  take,  by  operation  of  law,  the 
same  share  and  interest  in  her  moveable  estate 
which  is  taken  by  a  widow  in  her  deceased  hus- 
band's moveable  estate,  according  to  the  law  and 
practice  of  Scotland,  and  subject  always  to  the 
same  rules  of  law  in  relation  to  the  nature  and 
amount  of  such  share  and  interest,  and  the  exclu- 
sion, discharge,  or  satisfaction  thereof,  aa  the 
ease  may  be." 

Argued  for  the  second  party — The  case  of 
Poi  V.  Paierton,  July  19,  1883,  10  R.  (H.  of  h.y 
77,  practically  determined  the  present  case,  aa  it 
was  there  decided  that  section  6  of  the  Married 
Women's  Property  (Scotland)  Act  applied  to 
marriages  contracted  before  the  passing  of  the 
Act.  All  that  the  second  party  renounced  in  the 
marriage-contract  was  bis  jut  mariti,  which  only 
existed  during  and  terminated  with  the  marriage. 
The  language  of  section  6  was  of  the  widest 
application,  and  there  was  no  reason,  as  the 
second  party  liad  in  no  way  contracted  himself 
out  of  the  Act,  why  its  provisions  should  not 
apply.  The  object  of  the  deed  was  to  protect 
the  wife's  estate  from  the  husband  or  his  credi- 
tors itante  matrimonio,  and  there  was  nothing  to 
have  prevented  the  second  party  accepting  a  legacy 
from  his  wife.  His  true  position  was  that  of  a 
statutory  creditor  on  her  estate  to  the  extent  of 


one-third  of  the  moveables— P»«'  v.  Paterton, 
mtpra  ;  Ramtay  v.  BatMoy't  Tru»U«$,  November 
24,  1871,  10  Macph.  120. 

Argued  for  the  first,  parties — Whatever  rights 
the  second  party  might  have  bad  under  the 
Married  Women's  Property  (Scotland)  Act  were 
renounced  by  him  when  he  signed  the  marriage- 
contract.  By  so  doing  he  gave  up  all  right  in  bia 
wife's  moveable  estate — Hume  v.  Watmn,  6 
Brown's  Supp.  830.  At  the  date  of  her  death 
Mrs  Fotheringham  was  not  divested  in  favour  of 
her  trustees.  The  money  was  destined  by  the 
wife  to  her  representatives,  and  these  were  her 
children,  to  the  exclusion  of  the  second  party. 
At  advising — 

LoBD  FioaiDEirr— It  is  important  to  observe 
that  we  have  already  decided  in  the  case  of  Pci 
V.  Paterton  that  the  provisions  of  the  6th  section 
of  the  Married  Women's  Property  (Scotland)  Act 
1881  are  applicable  to  marriages  contracted  before, 
as  well  as  to  those  contracted  after,  the  passing  of 
that  statute,  and  we  accordingly  in  that  case 
gave  a  husband  one-half  of  his  wife's  move- 
able estate,  the  division  being  bipartite,  as  there 
were  no  children  of  the  marriage. 

Now,  it  follows  from  what  we  then  decided 
that  the  6th  section  of  the  Act  can  never  operate 
except  in  cases  in  which  the  jut  mariti  of  the 
husband  had  bean  excluded,  because  if  this  had 
not  been  effectually  done  then  the  wife  could  not 
have  any  moveable  estate. 

In  the  present  case  the  position  of  Mrs  Fother- 
ingliam  during  the  subsistence  of  the  marriage 
was  simply  this,  she  was  absolute  owner  of  her 
moveable  estate,  free  of  all  liferents  or  burdens 
whatsoever.  She  could  therefore  have  disponed 
of  it  aa  she  oboee.  So  standing  matters,  she  died. 
Is  her  husband  not  entitled  in  these  cironmstan- 
oes,  under  the  provisions  of  the  6th  section  of  the 
statute,  to  one-third  of  her  moveable  estate  ?  It 
is  of  course  incumbent  upon  the  second  party 
to  establish  (1)  that  there  is  moveable  estate  to 
which  his  right  applies,  and  (2)  that  he  has  done 
nothing  to  discharge  the  right  which  he  derives 
under  the  statute. 

It  appears  to  me  that  he  has  made  out  both 
these  points.  AU  that  the  second  party  re- 
nounced was  his  jut  mariti  and  right  of  adminis- 
tration, but  such  a  renunciation  cannot  ezolnde 
the  operation  of  the  6th  section  of  the  statute. 

I  think  therefore  that  the  second  party  i> 
entitled  to  prevail. 

Loan  Muse— I  am  entirely  of  the  same  opinioa. 
The  scheme  and  purpose  of  this  antenuptial  nar- 
riage-contract  was,  that  this  lady  was  to  have 
the  entire  management  of  her  own  estates,  tai 
further,  that  she  was  to  have  power  to  deal  with 
her  property  in  any  way  that  seemed  good  to  her. 
She  died  in  1888,  and  the  purpose  for  which  th< 
deed  was  executed  was  fully  realised,  aa  she  left 
separate  moveable  estate  amounting  t«  aboot 
£.5000. 

The  Married  Women's  Property  (Scotland)  Act 
was  passed  some  time  after  this  antenuptial  coo- 
tract  was  executed,  and  the  opening  words  of  its 
6th  section  are  exceedingly  comprehensive  aad 
quite  clear.  It  provides  that ' '  after  the  passing  tt 
(Lis  Act,  the  husband  of  any  woman,  who  may  dit 
domiciled  in  Scotland,  shall  take,  by  opeiatioo  at 
law,"  the  benefits  therein  set  forth.  I  think  thst 
the  Act  applies  in  all  cases  where  a  marrifd  womao 


Digitized  by 


Google 


"""^"oleT^."^'  J    '^^  Scottish  Law  Bepvrter.—  Vol  XX  VL 


611 


dies  leaving  moveable  estate,   and  I  therefore 
agree  in  the  result  arrived  at  by  your  Lordship. 

LoBD  Adak — I  agree  'with  the  oonstruction  of 
this  marriage-contract,  ^whereby  the  husband's 
rights  over  his  wife's  moveable  estate  are  held 
to  be  ezcladed  ttanU  matrimonio.  The  wife's 
power  over  her  estate  daring  the  subsistence  of 
the  marriage  was  absolnte,  and  she  could  dispose 
of  it  as  she  chose.  I  also  agree  that  the  6th  sec- 
tion of  the  Married  Women's  Property  (Scotland) 
Act  applies  to  the  present  case,  unless  it  can  be 
shown  that  its  provisions  are  excluded  by  the 
husband's  renunciation.  Now,  the  only  ezoln- 
sion  mentioned  in  the  deed  is  the  husband's  ju$ 
mariti,  which  only  lasts  during  and  terminates 
with  the  marriage.  I  therefore  think  with  your 
Ix>rdBhips  that  the  provisions  of  section  6  of  the 
Married  Women's  Property  (Scotland)  Act  apply 
to  the  present  case. 

XiOSD  Srans  wag  absent. 

The  Oourt  answered  the  question  in  theafSrma- 
tive. 

Counsel  for  the  First  Party — Jameson — Hay. 
Agent— James  Skinner,  S.S.C. 

Oounsel  for  Second  Party  —  Low  —  Cook. 
Agents — Wishart  &  Maonaugfaton,  W.S. 


Wednesday,  July  3. 
SECOND    DIVISION. 

CHRISTIB's  TI^DSTEGS  ANIi  OTHERS. 

SueeeKion— Vetting — Trutt— Direction  to  Tnu- 
tee%  to  Retain. 

A  testator  appointed  trustees,  and  left  his 
property  to  be  divided  equally  among  his 
three  children — two  daughters  and  a  son. 
He  directed  that  any  share  his  daughter  M 
might  receive  was  "to  go  direct  to  her  and 
her  children."  His  daughter  H's  share  he 
"settled  in  like  manner,"  but  provided, 
"  also  my  trustees  shall  retain  charge  of  her 
share.  It  is  not  to  go  into  her  hands. "  He 
further  directed,  "the  same  with  reference 
to  my  son  0,  his  share  to  remain  in  the 
hands  of  my  trustees  for  his  behoof." 

Held  that  the  property  vested  at  the  testa- 
tor's death  in  his  three  children,  but  that, 
whereas  the  trustees  were  bound  to  pay  over 
M's  share  to  her  at  once,  they  were  to  retain 
the  shares  of  H  and  0  for  their  behoof. 
MajoT-Oeneral  Hugh  Lindsay  Ohristie  died  on 
20th  September  1888  leaving  a  holograph  will  or 
general    settlement    dated    14th    March    1887, 
whereby  he  appointed  trustees,  and  made  pro- 
vision for  his  wife.     He  further  provided — "  To 
my  three  children  I  leave  all  the  rest  of  my  pro- 
perty, consisting  of  stocks  and  shares,  or  whatever 
belongs  to  me   at   my  death.     To  be  divided 
equally.  My  money  being  principally  in  stocks  and 
shares,  I  do  not  wish  these  to  be  uplifted  unless 
it  should  be  advisable  so  to  do.     My  trustees  are 
to  invest  my  money  or  leave  it  invested  in  any 
fairly  good  security  without  limitation.      Any 
share  that  my  danghter  Mary  Agnes  may  receive. 


to  go  direct  to  her  and  her  children  Failing  the 
above  mentioned,  her  share  to  return  to  her 
nearest  of  kin,  except  her  husband  shall  have 
the  liferent.  My  daughter  Hnghina  Margaret's 
share  I  settle  in  like  manner,  excepting  in  the 
event  of  her  decease  without  issue  her  share 
shall  return  to  her  nearest  of  kin.  Also  my  trus- 
tees shall  retain  charge  of  her  share.  It  is  not 
to  go  into  her  hands.  The  same  with  reference 
to  my  son  Charles,  his  share  to  remain  in  the 
hands  of  my  trustees  for  liis  behoof.  In  the 
event  of  his  demise,  his  share  to  return  to  bis 
nearest  of  kin." 

The  testator  was  survived  by  his  wife,  his  two 
daughters,  and  his  son.  His  daughter  Mrs  Mary 
Agnes  Christie  or  Murray  had  one  child,  and  by 
her  antenuptial  contract  of  marriage  she  was 
bound  to  pay  over  to  her  marriage-contract  trus- 
tees all  acgvirenda  excepting  sums  not  exceeding 
£100  each.  His  daughter  tSu  Hughina  Margaret 
Ohristie  or  Kowland  had  no  marriage-contract, 
and  there  were  no  children  of  the  marriage. 
His  son  Charles  Bobert  Christie  was  under  cura- 
tory, and  had  been  since  1884  an  inmate  of  the 
Dundee  Boyal  Lunatic  Asylum. 

Various  questions  having  arisen  in  regard  to 
the  rights  of  parties  under  the  said  settlement,  a 
speoifd  case  was  submitted  to  the  Court  for  their- 
opinion  by  (1)  the  testator's  testamentary  trus- 
tees, (2)  Mrs  Murray's  marriage-contract  trustees, 

(3)  Anthony  Hugh  Murray,  Mrs  Murray'^  only 
child,  and  his  father,  as  his  administrator-in-Iaw, 

(4)  Mrs  Murray,  (5)  Mrs  Rowland,  and  (6)  Charles 
Bobert  Christie's  curator  ionit. 

The  questions  of  law  were  as  follows : — "  1  (a) 
Did  the  fee  of  the  share  of  testator's  estate  be- 
queathed to  his  danghter  Mrs  Mary  Agnes 
Christie  or  Murray  vest  in  her  a  morte  teitatorit, 
and  is  the  capital  of  it  no^  payable  by  the  first 
parties,  Oeneral  Christie's  trustees,  to  the  second 
parties  as  her  marriage-contract  trustees  ?  2  (a) 
Did  the  fee  of  the  share  bequeathed  to  the  testa- 
tor's daughter  Mrs  Hughina  Margaret  Christie 
or  Kowland  vest  in  her  a  morte  teetatoris,  and 
are  the  first  parties  bound  to  pay  the  capital  now 
to  her  ?  or  (J)  Are  the  first  parties  bound  to  hold 
the  fee  of  this  share  ?  8  (at  Did  the  fee  of  the 
share  bequeathed  to  the  testator's  son  Charles 
Robert  Christie  vest  in  him  a  morte  tettatoriat 
{b)  Aze  the  first  parties  bound  to  pay  the  capital 
thereof  now  to  the  party  of  the  sixth  part  as  his 
curator  bonis  f  or  (c)  Are  the  first  parties  bound 
to  retain  the  capital  ?  " 

Argued  for  the  first  parties— It  was  evidently 
the  intention  of  the  truster  that  there  should  be 
a  continuing  trust.  There  was  no  direction  to 
realise  and  pay.  On  the  contrary,  the  money 
invested  was  not  to  be  uplifted,  but  was  to  be 
left  invested.  The  widow  was  to  pay  a  rent  for 
the  use  of  certain  premises,  and  Mrs  Murray's 
husband  was  to  have  the  liferent  of  his  wife's 
share  in  the  event  of  her  predecease.  The  case 
might  be  regarded  as  falling  either  under  the 
principle  of  DuViie'i  Tnuteet  v.  Einloch,  June 
6,  1878,  5  B.  858,  in  which  case  the  children  of 
the  testator  would  have  only  a  liferent,  the  fee 
being  in  their  issue,  or  under  that  of  Maem  v. 
Seoti'H  Trutteet,  December  5,  1872,  11  Macph. 
173,  in  which  case,  although  the  fee  would  be 
held  to  vest  a  morte  in  the  testator's  children, 
their  issue  would  have  a  protected  right  of  suc- 
cession.    The    Lord    Justice-Clerk    (Monoreiff) 


Digitized  by 


Google 


612 


The  SooUish  Law  Beporter.—  Vol  XXVI. 


rChrtstiCtTn.ftOra. 


pointed  ont  in  the  case  of  DwO>,i«^»  Tru*t««$  that 
the  case  of  Ladjf  UoMy,  and  the  subsequent  ease 
of  Oibton'i  Tnuteet,  only  applied  where  the 
testator  had  failed  to  piOTide  a  machinery  for 
protecting  the  Bnccession.  Here  there  were 
trostees.  Even  if  Mrs  Murray  were  entitled  to 
receive  her  share,  the  position  of  Mrs  Bowland 
and  Charles  Bobert  Christie  was  very  different. 
The  testator  had  declared  that  the  trostees  should 
"retain"  their  shares,  and  therefore  they  could 
not  demand  immediate  payment. 

Axgued  for  the  second  and  fourth  parties — 
Whatevermight  be  said  as  to  Mrs  Rowland's  share, 
there  was  no  doubt  that  Mrs  Murray's  came  to 
herself  in  fee,  and  therefore  fell  to  be  paid  oyer 
to  her  marriags-oontract  trustees.  There  was  no 
protected  succession.  It  was  "to  go  direct  to 
her  and  to  her  diildren. "  The  destination  to  her- 
self and  her  children  was  just  a  destination  to 
herself.  The  clause  beginning  "failing  the 
above  mentioned"  meant  failing  her  without 
children  in  the  testator's  lifetime.  Mrs  Murray 
was  in  a  more  favourable  position  than  Lady 
Massy,  because  there  the  money  was  "to  be 
settled  by  my  said  trustees  on  herself  and  her 
issue,"  and  yet  even  there  the  Court  said  the 
trust  was  not  to  be  kept  rxy—MoMy  v.  Seott't 
Trutteei,  December  6,  1872,  11  Maoph.  173, 
followed  in  Oibton's  Truiteei  v.  Bolt,  July  12, 
1877,  4  R.  1038 ;  Fergtuon't  Trustee!  v.  HamiUm 
and  Others,  July  13,  1860,  22  D.  1442  j  AUan's 
Trustees  v.  AUanavd  OtJiers,  December  12, 1872, 
11  Macph.  216;  Houston  or  MiiefuUT.  UitehM, 
November  17,  1877,  5  E.  164 ;  Beveridges  v. 
Beveridge's  TrusUes,  July  20, 1878,  5  B.  1116. 

Argued  for  the  third  party— His  mother  Mrs 
Murray  had  only  a  liferent.  The  fee  had  vested 
in  him  as  representative  of  a  class.  The  trustees 
were  bound  to  invest  the  money  and  pay  the  in- 
come to  his  mother  in  liferent,  and  to  divide  it 
among  the  children  at  her  death — Keating  and 
Others,  June  17,  1870,  7  8.L.B.  M8;  Duthie's 
Trustees,  supra. 

Argued  for  the  fifth  party — There  were  no  words 
used  depriving  Mrs  Bowland  af  the  absolute  fee. 
Her  share  was  settled  in  like  manner  to  that  of 
Mary  Agnes,  who  undoubtedly  got  a  fee.  Alter- 
natively she  got  the  fee,  but  the  trustees  were  to 
see  she  did  not  dispose  of  the  money  except  for 
onerous  causes. 

Argued  for  the  sixth  party — He  was  in  the  same 
position  as  the  fifth  party  whose  argument  be 
adopted. 

At  advising— 

LoBD  JusTioE-Ci.sBK — The  important  part  of 
this  will  is  where  the  testator  gives  this  direction 
to  his  trustees,  to  whom  he  leaves  his  estate : — 
•'  To  my  three  children  I  leave  all  the  rest  of  my 
property,  consisting  of  stocks  and  shares,  or 
whatever  belongs  to  me  at  my  death.  To  be 
divided  equally."  Now,  there  are  three  children 
— two  daughters  and  a  son — and  in  reference  to 
each  of  these,  after  this  general  bequest,  he 
makes  a  separate  settlement.  He  proceeds — 
"Any  share  that  my  daughter  Mary  Agnes  may 
receive  to  go  direct  to  her  and  her  children. 
Failing  the  above  mentioned  her  share  to  return 
to  her  nearest  of  kin,  except  her  husband  shall 
have  the  liferent."  The  question  is,  whether 
that  bequest  amounts  to  giving  her  the  fee  of  her 


■hare  7  I  am  of  opinion  that  it  doea.  "  Failing 
the  above  mentioned,"  I  take  it  means  failing 
herself  and  her  children  while  he  is  alive;  but 
whether  that  be  so  or  not,  the  direction  ia  a 
distinct  direction  that  any  share  that  bis 
daughter  Mary  Agnes  receives  is  to  go  direct  to 
her  and  her  children.  The  subsequent  words  do 
not  to  my  mind  in  any  way  qualify  the  right  in 
her  to  the  fee  of  that  share. 

But  in  the  cases  of  the  other  daughter  and  also  of 
the  son  the  directions  are  different.  He  says — 
' '  My  daughter  Hnghina  Margaret's  share  I  settle 
in  like  manner,  excepting  in  the  event  of  her 
decease  without  issue  her  share  shall  return 
to  her  nearest  of  kin."  It  is  the  testator's 
purpose  to  exclude  the  husband  in  that  case. 
Then  he  says — "My  trustees  shall  retain  charge 
ofherahare.    It  is  not  to  go  into  her  hands." 

The  first  question  is,  whether  that  diiectiiHi 
prevents  the  fee  of  that  share  from  vesting 
in  her  ?  I  am  of  opinion  that  it  does  not.  Bat 
can  the  trustees  retain  what  is  given  to  this 
daughter  in  fee  ?  Is  that  a  direction  which,  on 
the  footing  that  the  fee  is  in  her,  can  receive 
effeot?  I  have  had  great  difficulty  upon  that 
matter,  which  I  understand  some  of  your  Lord- 
ships have  shared.  Some  of  the  cases  which 
have  been  quoted  to  ns  indicate  that  each 
a  direction  cannot  be  given  affect  to.  But 
I  think  in  almost  all  of  these  oases  it  appeared 
that  in  order  to  retain  the  charge  of  tha 
capital,  and  prevent  the  actual  money  going 
into  the  hands  of  the  parson  to  whom  the 
fee  was  given,  it  was  practically  necessary  that 
the  Court  should  set  up  a  trust,  and  this  was 
held  to  be  without  the  power  of  the  Court.  But 
that  is  not  the  case  here.  A  trust  is  already 
created.  The  testator  directs  that  his  trustees 
are  to  retain  the  charge  of  these  two  shares.  In 
my  opinion  that  is  a  direction  which  they  oan 
obey. 

I  have  arrived  at  that  opinion  with  difficulty, 
but  I  have  oome  to  the  conclusion  that  the  bequest 
of  the  fee  to  Hughina  and  Charles  is  not  incon- 
sistent with  the  direction  that  the  trustees  should 
take  charge  of  the  shares,  and  not  hand  over  the 
corpora  of  the  shares  to  Hnghina  or  Charles. 

LoBD  Yoima — I  am  of  the  same  opinion.  The 
only  point  of  interest  is  that  concerning  the 
direction  to  the  trustees  to  retain  in  their  hands 
what  is  given  to  another  in  property.  It  is  quite 
certain  that  yon  cannot  give  the  property  of 
money  or  anything  else  upon  the  condition  that  it 
is  not  to  be  spent,  or  that  only  so  much  be  spent 
and  the  remainder  saved.  That  is  a  repugnancy. 
If  yon  make  a  person  proprietor  he  must  act  as 
proprietor.  Bnt  I  think  we  have  a  different 
case  here.  I  think  the  donor  of  money  or  any- 
thing else  is  entitled  to  appoint  a  trust  for  the 
protection  of  the  donee.  We  are  not  called  upon 
here  to  determine  the  exact  effect  or  the  scope 
of  the  powers  of  the  trustees,  or  their  duty  as 
to  retaining  charge  of  these  shares,  and-  not 
allowing  them  to  go  into  the  beneficiaries'  hands. 
We  are  merely  determining  that  it  is  their  duty 
to  retain  these  shares  in  their  own  hands,  and  not 
to  allow  them  to  go  into  the  hands  of  the  benefi- 
ciaries. And  I  think  that  under  that,  very  sub- 
stantial protection  may  be  given  to  them,  just 
such  as  the  testator  thought  was  required.  I  do 
not  speak  of  creditors,  or  what  may  be  done. 
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poeaibly,  in  order  to  frustrate  the  testator's  Tiew, 
bat  I  thiii^  it  desirable  that  the  protection  con- 
templated by  the  testator  should  at  least  be  started, 
and,  for  my  part,  I  should  think  that  the  law 
woiUd  be  efficacious,  if  appealed  to,  to  prevent 
the  testator's  wish  being  frustrated.  The  shares 
are  their  property,  but  they  are  in  the  hands  of 
the  trustees,  to  be  managed  by  them,  and  with- 
held from  them  for  their  protection.  They  are 
not  limited  to  giving  them  the  Interest  merely. 
Thay  may  deal  with  them  in  the  oonrse  of  their 
administration  and  management  as  trustees— 
capital  and  interest — as  they  may  think  best  for 
their  interest  as  the  proprietors.  Their  interest 
as  proprietors  is,  I  think,  committed  to  the  charge 
of  the  trustees  by  these  words,  although  we  are 
determining  no  more  at  this  moment  except  that 
it  is  according  to  the  tme  meaning  of  the  deed, 
and  the  duty  of  the  trnstees  under  it,  to  retain 
these  shares,  and  not  allow  either  to  pass  into  the 
hands  of  the  proprietors. 

IjObd  BuTEZBFaBD  CiABK  and  Ijobd  Lxb  don- 
ourred. 

The  Oonrt  prononnoed  the  following  inter- 
loontor : — 

"Answer  the  qnestions  therein  stated  as 
follows,  viz. — 1  (a)  That  the  fee  of  the  share 
of  the  testator's  estate  bequeathed  to  bis 
daughter  Mrs  Mary  Agnes  Christie  or 
Murray  Tested  in  her  a  morte  tetiatorit,  and 
that  the  capital  thereof  is  now  payable  by 
the  first  parties,  Oeneral  Ohristie's  trustees, 
to  the  second  parties,  her  marriage-contract 
trustees;  2  (a)  that  the  fee  of  the  share 
bequeathed  to  the  testator's  daughter  Mrs 
Hughina  Margaret  Christie  or  Bowland 
vested  in  her  a  morte  tettatorii,  but  that  the 
first  parties  are  not  bound  to  pay  the  capital 
to  her  now  ;  and  (6)  are  bound  to  hold  it ;  3 
(a)  that  the  fee  of  the  share  bequeathed  to 
Charles  Robert  Christie  vested  in  him  a 
mortt  tettatorii ;  (ij  that  the  first  parties  are 
not  bound  to  pay  the  capital  thereof  now  to 
the  party  of  the  sixth  part  as  his  euraior 
bcnil ;  but  (c)  are  bound  to  retain  it,"  &o. 

Counsel  for  the  First  Parties — ^Low — 0.  K. 
Mackenzie.    Agents — Melville  &  Lindesay,  W.S. 

Counsel  for  the  Second  Parties— Don  Wanchope. 
Agents— Maoandrew,  Wright,  &  Murray,  W.S. 

Ooonsel  for  the  Third  Party— Sir  0.  Pearson- 
Dandas.     Agents— Murray  &  Falconer,  Yf.  S. 

Counsel  for  the  Fourth  Party — Don  Wauchope. 
Agents— J.  S.  <fc  3.  W.  Fraser  Tytler,  W.a 

Counsel  for  the  Fifth  Party — A.  O.  Pearson. 
Agents— Scott-Moncrieff  &  Trail,  W.8. 

Ooonsel  for  the  Sixth  Party— Wood.  Agents 
— GillAPringle,  W.8. 


Wednesday,  July  3. 
SECOND    DIVISION. 

NELSON  V.  ASSETS  COMPANY  (LIMITED). 

Sale— Of er  and   Aeeeplattee — Qualifled  Aeeept- 
anee. 

A  by  letter  offered  to  buy  from  B  certain 
property  which  he  described.     B  replied — 
' '  I  hereby  accept  yonr  offer  as  copied  on  the 
other  side  .  .  .  for  our  interest  in  the  pro- 
perty."   It  was  the  fact  that  B's  right  of 
property  in  the  premises  did  not  correspond 
exactly  with  the  description  in  the  offer. 
Held  that   this  was  a  qualified  acceptance, 
and  that  there  was  no  completed  contract  of 
Bale. 
James  Nelson,  Oreenock,  as  in  right  of  William 
Logan,  house  factor,  Olasgow,  by  virtue  of  an 
assignation  dated  22nd  May  1888,  brought  an 
action  against  the  Assets  Company  (Limited),  4 
York  Place,  Edinburgh,  to  have  them  decerned 
and  ordained  to  implement  and  fulfil  their  part 
of  a  contract  entered   into   between  them   and 
William  Ijogan  contained  in  a  letter  of  offer  by 
Logan  to  Mr  W.  D.  Husband,  the  manager  of 
the   defenders'  company^  dated   6th    December 
1886,  and   an  acceptance   by  Husband   on   the 
defenders'  behalf  addressed  to  Logan,  and  dated 
9th  December  1886,  and  to  deliver  to  the  pursuer 
a  valid  disposition  to  the  subjects. 

The  letter  referred  to  was  in  the  following 
terms : — 

"Dear  Sir, — I  hereby  offer  to  purchase  the 
following  parts  of  the  tenement  at  the  south- 
west corner  of  the  entrance  from  Argyle  Street 
to  St  Enoch  Square,  known  as  'His  Lordship's 
Larder,'  namely,  the  top  storey,  with  all  the 
garret  storey,  except  (a)  garret  room,  10  feet 
square,  in  middle  or  nepos  of  storey  ;  and  (ti) 
middle  garret  room  with  skylight ;  also  fonr 
cellars  north  of  Hunter's,  except  the  eastmost 
back  snnk  cellar,  with  free  ish  and  entry  by  the 
common  close  on  the  north  to  Argyle  Street,  and 
with  a  common  right  along  with  the  other  pro- 
prietors to  the  court  behind,  with  entry  from 
Adam's  Court  Lane.  The  price  to  be  £8000  ster- 
ling, and  to  be  paid  at  Whitsunday  next,  1887, 
when  I  am  to  have  entry,  free  of  leases,  with  the 
exception  of  Costigane  Brothers,  as  to  which  I 
am  to  have  possession  six  months  after  the  data 
of  your  acceptance  hereof.  Yon  are  to  allow  £2000 
of  the  price  to  lie  on  bond  at  4J  per  cent,  for  five 
years  from  date  of  entry.  Your  acceptance  will 
oblige. — Yours  truly,  "  Whxiah  Looan.  " 

And  the  answer  was  as  follows : — 

"Dear  Sir, — As  authorised  by  the  directors, 
and  on  behalf  of  this  company,  I  hereby  accept 
your  offer,  as  copied  on  the  other  side,  dated  6th 
instant,  of  £3000  (three  thousand  pounds)  for  our 
interest  in  the  property  known  as  '  His  Lordship's 
Larder,'  St  Enoch  Square,  and  in  accordance  with 
yonr  stipulation  as  to  the  close,  179  Argyle  Street, 
leased  to  Messrs  Costigane  Brothers,  I  haYe  given 
notice  to  the  lessees  that  possession  is  required 
in  terms  of  articles  1st  and  3rd  of  the  rdative 
minute  of  agreement  and  lease. — ^I  am,  yonrs 
taithfnlly,  "W.  D.  Husband, 

'"Sub-Mgr." 
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The  panraer  pleaded — "(1)  The  defenders 
having  oontraoted  to  sell  to  the  punner's  cedent 
the  sabjects  ennmarated  in  the  contract  of  sale, 
they  are  bonnd  to  grant  in  the  pnrsuer'a  faTOor 
a  valid  dispoeition  thereof." 

The  defenders  pleaded — "(2)  In  terms  of  said 
acceptance,  the  defenders  were  only  bonnd  to 
convey  the  property  as  it  stood  in  their  persons, 
and  having  offered  a  conveyance  in  said  terms, 
they  should  be  assoilzied.  (8)  Separatim — There 
having  been  no  eoruentiu  in  idem  plaeUum  et  e«n- 
ventio,  the  defenders  are  entitled  to  absolvitor. " 

The  liord  Ordinary  (Einkeab)  upon  14tb 
December  1888  pronounced  this  interlooator : — 
"Finds  that  the  letters  specified  in  the  con- 
descendence donot  oonstitntea  completed  contract 
for  the  purchase  and  sale  of  the  subjects  described 
in  the  conolusiona  of  the  summons :  Therefore 
assoilzies  the  defenders  from  the  conclusions  of 
the  summons,  and  decerns :  Finds  the  defenders 
entitled  to  expenses,  Sco. 

"  Opini<m — ^This  action  is  brought  to  enforce 
performance  of  aisontraot  for  the  purchase  and 
sale  of  a  portion  of  a  house  or  tenement  of  houses 
in  Glasgow,  and  the  question  is,  whether  letters 
passing  between  the  parties  constitute  a  concluded 
contract  to  that  effect? 

"The  pursuer  is  not  a  party  to  the  corre- 
spondence, but  the  assignee  of  William  Logan, 
house  factor  in  Glasgow,  who  writes  to  the 
defenders'  manager  a  letter  dated  6th  December 
1886  containing  the  offer  which  is  said  to  have 
been  accepted.  The  pursuer  alleges  that  at  that 
date  the  writer  of  the  letter  had  not  examined  the 
title-deeds  of  the  preperty  in  question,  but,  with- 
out reference  to  the  titles,  his  letter  contains  a 
sufficiently  clear  and  speci&c  description  of  the 
subjects  which  he  proposes  to  buy.  '  I  hereby 
offer  to  purchase  the  following  parts  of  the  tene- 
ment at  the  south-west  comer  of  the  entranoe 
from  Argyle  Street  to  St  Enoch  Square,  known 
as  His  Lordship's  Larder,  namely,  the  top  storey, 
with  all  the  garret  storey,  except  (a)  garret  room, 
10  feet  square,  in  middle  or  nepos  of  storey ;  and 
(6)  middle  garret  room  with  skylight ;  also  fonr 
cellars  north  of  Hunter's,  except  the  eastmost 
back  sunk  cellar,  with  free  ish  and  entry  by  the 
common  close  on  the  north  to  Argyle  Street,  and 
with  a  common  right  along  with  the  other  pro- 
prietors to  the  court  behind,  with  entry  from 
Adam's  Court  Lane.  The  price  to  be  £3000 
sterling,  and  to  be  paid  at  Whitsunday  next,  1887, 
when  I  am  to  have  entry,  free  of  leases,  with  the 
exception  of  Costigane  Brothers,  as  to  which  I 
am  to  have  possession  six  months  after  the  date 
of  your  acceptance  hereof.  Yon  are  to  allow 
£2000  of  the  price  to  lie  on  bond  at  4^  per  cent, 
for  five  years  from  date  of  entry.  Your  accept- 
ance will  oblige. '  On  the  9th  of  December  Mr 
Husband,  the  defenders'  manager,  answers  in 
these  terms  : — '  As  authorised  by  the  directors, 
and  on  behalf  of  this  company,  I  hereby  accept 
your  offer,  as  copied  on  the  other  side,  dated  6th 
instant,  of  £3000  for  our  interest  in  the  property 
known  as  "His  Lordship's  Larder,"  St  Enoch 
Sqnare,  and  in  accordance  with  your  stipulation 
as  to  the  close  179  Argyle  Street,  leased  to  Messrs 
Oostigane  Brothers,  I  have  given  notice  to  the 
lessees  that  possession  is  required  in  terms  of 
articles  1st  and  3rd  of  the  relative  minute  of  agree- 
ment and  lease.' 

"Now  if  thd  defenders'  right  of  property  in 


the  tenement  known  as  'His  Lordship's  Larder' 
had  corresponded  exactly  with  the  deacription  in 
Mr  Logan's  offer,  there  woold  probably  have 
been  no  question  as  to  the  meaning  and  effect  of 
these  missives.  But  it  turns  ont,  according  to 
the  pursuer's  averment,  that  they  have  no  title, 
and  by  their  own  admission  that  they  have  no 
clear  and  undisputed  title  to  certain  portions  of 
the  subjects,  viz. — one  of  the  cellars,  the  oonrt 
behind  the  subjects,  and  the  rights  to  ish  and 
entry  specially  described.  The  defenders  can- 
not convey  to  the  pnrsner  rights  which  they  do 
not  themselves  possess.  But  on  the  other  hand, 
it  is  clear  enongh,  first,  that  the  pnrsner  cannot 
be  required  to  accept  a  conveyance  which  will  be 
ineffectual  to  carry  any  part  of  the  subjects 
specifically  described  in  the  offer ;  and  secondly, 
that  if  the  defenders  have  in  fact  contracted  to 
sell  and  convey  the  whole  of  these  subjects,  they 
will  not  be  excused  from  the  consequences  of 
wilful  non-performance  by  reason  of  any  defect 
in  their  own  right  or  title.  But  I  am  of  opinion 
that  they  have  made  no  such  contract.  The  de- 
fenders' manager  does  not  accept  the  offer  in  the 
exact  terms  in  which  it  is  made,  but  accepts  it  as 
an  offer  '  for  onr  interest '  in  the  property 
described,  and  that  appears  to  me  to  introdnoe 
into  the  acceptance  a  qualification  which  was  not 
in  the  offer.  It  is  a  qualification  which  it  wis 
very  natural  to  make  in  the  circumstances, 
because  the  state  of  possession  was  such  as  to 
render  it  not  improbable  that  queations  might 
arise  as  to  the  exact  import  and  bearing  of  the 
title.  It  was  very  natural,  therefore,  that  the 
defenders  should  introduce  a  term  into  their  ac- 
ceptance which  would  serve  to  exclude  from  the 
bargain,  if  the  purchaser  agreed  to  it,  any  part 
of  ihe  property  which  did  not  belong  to  them,  or 
in  which  they  had  no  interest.  I  thmk  the  words 
they  have  used  are  sufficient  for  that  purpose, 
and  it  follows  that  their  letter  is  not  an  abeolate 
and  unequivocal  acceptance  which  would  make 
the  contract  complete,  but  a  counter  proposal 
which  the  maker  of  the  offer  was  not  bound  to 
accept,  and  which  he  has  not  in  fact  accepted. 
There  is  therefore  no  contract,  because  it  is  very 
clear  in  law  that  no  contract  can  be  constituted 
by  missive  letters,  unless  the  letters  contain  an 
absolute  and  unqualified  acceptance  on  the  one 
part,  and  of  the  exact  terms  proposed  on  the 
other  part. 

"It  is  said  that,  inasmuch  as  it  refers  to  the 
offer  as  '  copied  on  the  other  side,'  the  defenders' 
letter  must  be  held  to  import  an  absolute  agree- 
ment to  sell  the  subjects  specifically  described, 
irrespective  of  any  question  as  to  their  own  right 
or  title.  I  cannot  assent  to  that  constmotion, 
because  it  makes  the  words  'for  onr  interest' 
unmeaning.  The  reference  to  the  offer  makes  it 
dear  enough  that  the  parties  were  substantially 
at  one  as  to  the  subject-matter  of  the  proposed 
contract ;  but  it  does  not,  in  my  judgment,  im- 
port a  guarantee  that  every  part  of  the  description 
is  exnctly  accurate,  and  the  qualifying  words 
which  immediately  follow  are  sufficient  to  shew 
that  no  such  guarantee  was  intended.  But  is- 
snming  that  the  construction  of  the  defendeis' 
letter  is  not  so  clear  as  they  suppose,  it  is  at  least 
ambignous,  and  the  pursuer's  understanding  of 
its  terms  is  different  from  that  of  the  defenders. 
Bat  if  that  be  so,  there  is  no  oontraot,  beoauM 
there  is  no  eontentut  tn  idem. 
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"The  cues  of  R«bertion  ▼.  Rutherford,  Jnly 
18,  1&40,  2  D.  1494,  and  Wht/U  v.  Lee,  February 
22,  1879,  6  B.  699,  on  whioh  the  pursasr  relies, 
do  not  appear  to  me  to  sapport  his  argnment. 
But  they  are  not  diraotly  in  point,  beoanse  the 
only  question  in  this  ease  is  whether  the  language 
employed  by  the  defenders  in  their  letter  imports 
an  unqualified  acceptance  of  the  terms  proposed 
to  them ;  and  that  is  a  mere  question  of  con- 
struction, upon  'which  there  is  no  light  to  be 
derived  from  decisions  as  to  the  interpretation  of 
other  documents  in  different  terms. " 

The  pursuer  reclaimed,  and  argued — There 
was  here  a  completed  contract.  The  offer  was 
nnambiguouB.  The  acceptance  corresponded 
with  the  offer.  The  words  "our  interest"  made 
no  material  alteration  on  the  offer ;  they  meant 
the  acceptors'  interest  as  described  in  the  offer, 
which  the  acceptors  copied  out  that  there  might 
be  no  mistake — Proprietori  ef  the  English  and 
B'oreign  Credit  Companj/  {^Limited)'  y.  Arduin 
and  Other*,  Marcl^  18,  1871,  L.B.,  5  Eng.  &,  Ir. 
App.  64.  The  Lord  Ordinary's  view  that  the 
acceptance  was  so  qualified  as  to  amount  to  a  new 
offer  was  erroneous.  There  was  no  room  for  a 
new  bargain,  because  the  sale  was  completed. 
That  the  acceptors  regarded  it  as  such  was  shown 
by  the  fact  that  they  stated  they  had  taken  steps 
to  carry  it  into  effect. 

Argued  for  the  defenders — There  was  no  com- 
pleted contract.  The  acceptance  did  not  corre- 
spond with  the  offer.  It  contained  a  material 
qualification.  If  it  was  not  a  qualified  accept- 
ance, the  words  "  for  our  interest"  were  meaning- 
less and  unnecessary.  In  the  Englieh  and  Foreign 
Credit  Company  there  was  no  adjection  of  a  new 
term  as  there  was  here. 

At  advising — 

LoBD  Jdstioe-CiiEBK — The  pursuer  seeks  to 
have  the  defenders  ordained  to  deliver  to  him  a 
valid  disposition  of  the  subjects  described  in  the 
summons,  and  the  demand  is  made  in  these  cir- 
cumstances:— Mr  Logan,  a  house  factor,  in  whose 
right  the  pursuer  is,  wrote  a  letter  on  6th  Decem- 
ber 1886  to  the  Assets  Company,  in  which  he 
offered  to  purchase  certain  parts  of  the  tenement 
at  the  south-west  corner  of  the  entrance  from 
Argyle  Street  to  St  Enoch  Square,  Glasgow,  these 
parts  being  described  in  detail.  He  named  a 
price,  and  there  were  certain  other  stipulations 
in  the  offer  which  are- of  no  importance  in  the 
consideration  of  this  oase.  The  answer  to  this 
offer  was  in  these  terms,  and  was  written  by  the 
sub-manager  of  the  company — "Ab  authorised 
by  the  directors,  and  on  behalf  of  this  company, 
I  hereby  accept  your  offer,  as  copied  on  the  other 
side,  dated  6th  instant,  of  £3000  for  our  interest 
in  the  property  known  as '  His  Lordship's  Larder,' 
St  Enoch's  Square," 

Now,  the  pursuer  asks  that  this  acceptance 
should  be  read  as  if  it  bad  run  thus — "We 
accept  your  offer  for  our  interest  as  described  by 
yon,"  for  unless  the  acceptance  is  exactly  for  the 
subjects  the  pursuer  offered  for  there  can  be  no 
valid  acceptance.  I  am  unable  to  adopt  this 
reading.  I  read  the  letter  of  the  company  as  it 
has  been  read  by  the  Lord  Ordinary.  I  think  the 
acceptance  was  one  simply  for  the  defenders' 
interest  in  the  property  whatever  that  might  be. 
I  cannot  read  it  as  an  acceptance  by  the  Assets 
■  Company  by  which  they  accepted  the  pursner'a 


offer  to  purchase  all  the  subjects  described  in  the 
letter  of  6th  December. 

There  was  no  completed  sale,  the  acceptance 
not  corresponding  with  the  offer.  Further  writ- 
ing would  have  been  necessary  to  complete  a 
bargain. 

I  am  therefore  of  opinion  that  the  interlocutor 
of  the  Lord  Ordinary  is  right. 

LoBn  YouKO  and  Lobd  Bdtbebfubd  Ci.a.be 
concurred. 

LoHD  LzE — I  agree  with  the  opinion  of  the 
Lord  Ordinary,  and  upon  the  same  grounds. 

The  Court  adhered  to  the  Lord  Ordinary's 
interlocutor. 

Counsel  for  the  Pursuer — Sir  Charles  Pearson 
— Low.    Agents — Dove  A  Lockhart,  S.S.O. 

Counsel  for  the  Defenders — Graham  Murray — 
Salvesen.     Agent— J.  Smith  Clark,  S.S.C. 


Wednesday,  July  3. 
SECOND    DIVISION. 

MACINTTRB  AKD  OTHERS  (MRS  MITCHELL'S 

TRUSTEKS). 
Suteemon — Ademption  of  Legaeff— Shares — Mort- 
gage. 

By  the  Paisley  Corporation  Gas  Act  1870 
the  shares  of  the  Paisley  Gas  Company  werd 
extinguished,  and  the  Corporation  was  re- 
quired to  substitute  therefor  to  the  share- 
holders annuities  which  were  declared  to 
represent  shares  of  the  company. 

In  1886  the  Corporation,  under  the  powers 
of  their  Act,  redeemed  these  annuities,  and 
by  arrangement  granted  to  the  annuitants 
mortgages  over  the  gas  undertaking  for  the 
amotmts  due  to  them. 

A  mortgagee,  who  was  originally  a  share- 
holder of  the  Gas  Company,  died  in  1888, 
leaving  a  settlement  dated  1884,  whereby 
she  directed  her  trustees  to  assign  and  trans- 
fer to  her  niece  ' '  the  shares  standing  in  my 
name  in  the  Paisley  Gas  Company." 

Held  (Lord  Butherfurd  Clark  diss.)  that 
the  legacy  had  not  been  adeemed,  and  that 
the  legatee,  in  the  absence  of  any  indication 
of  intention  to  the  contrary,  was  entitled  to 
claim  the  testator's  interest  in  the  mortgage. 
By  the  Paisley  Corporation  Gas  Act  1870  the  gas 
supply  was  placed  in  the  hands  of  the  Corpora- 
tien.  Section  20  of  the  Act  provided — "In  lieu 
of  the  dividend  which  the  Board  of  Commissioners 
are  by  the  Act  of  1845  required  to  pay  to  the 
Paisley  Gaslight  Company,  the  Corporation  shall 
pay  to  the  several  holders  of  shares  in  the  com- 
pany at  the  commencement  of  this  Act .  .  .  annui- 
ties .  .  .  upon  the  amount  paid  up  on  each  share 
of  the  company  held  by  such  shareholders  re- 
spectively, and  all  the  shares  of  the  company 
diall,  from  and  after  the  commencement  of  this 
Act,  beheld  to  be  extinguished."  .  .  .  Section  28 
enacted  that  "  the  annuities  shall  in  all  respects 
be  substituted  for  and  represent  shares  in  the 
capital  of  the  company ;  .  .  .  and  the  annuities 
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shall  be  oonTeyed  or  affected  by  any  deed,  will, 
or  other  instmment  disposing  of  or  affecting  such 
shares.  Section  44  provided  that  the  Corporation 
might  from  time  to  time,  on  the  third  Thursday 
of  Jannary  or  the  third  Thursday  of  July  in  any 
year,  redeem  any  portion  of  the  annnities. 

At  the  date  of  the  Act  of  1870  John  Mitchell 
held  shares  in  the  Oas  Company  to  the  nominal 
Talae  of  £160,  and  bis  wife  Mary  Barbonr  or 
Mitchell  held  shares  therein  to  the  nominal  value 
of  £oO,  and  thereafter  they  held  annnities  cor- 
responding to  the  said  respective  amounts.  On 
the  death  of  John  Mitchell  his  wife  was  decerned 
his  exeontrix,  and  on  17tb  September  1879  trans- 
ferred the  annuities  held  by  her  deceased  husband 
to  herself  as  an  individual.  This  she  was  entitled 
to  do. 

In  the  beginning  of  1885  the  Corporation, 
aotiag  nnder  the  Act  of  1870,  gave  notice  of 
their  intention  to  redeem  the  gas  annuities 
upon  the  third  Thursday  of  Jannary  1886,  and 
advised  Mrs  Mitchell  that  the  amount  to  which 
she  was  entitled  in  terms  of  the  statute  was  £320. 
They  further  intimated  that  they  were  prepared 
to  receive  proposals  for  loans  to  replace  a  portion 
of  the  annuities,  to  bear  interest  at  3f  per  cent. 
Mrs  Mitohell  elected  to  lend  the  said  sum  of 
£820,  and  her  proposal  was  accepted  by  the 
Corporation.  No  correspondence  took  place 
between  the  truster  or  her  agent  and  the 
Corporation.  The  loan  was  arranged  verbally 
between  her  then  agent  Mr  James  Gardner, 
writer.  Paisley,  and  the  Corporation.  The  latter 
drew  a  mortgage  for  the  amount,  and  this  was 
revised  on  behalf  of  the  truster  by  her  agent. 
The  mortgage  assigned  to  Mrs  Mitchell  "and  her 
executors,  administrators,  and  assignees,  such 
proportion  of  the  several  rents,  charges,  and 
revenues  (except  the  gas  guarantee  rate)  accruing 
to  the  Corporation  from  the  lands,  property,  and 
works  vested  in  them  nnder  the  authority  of  the 
said  Act,  and  which  have  been  or  may  be  con- 
structed and  acquired  by  them  for  the  purposes 
of  that  Act,  and  from  the  sale  of  gas  and  of 
residual  products,  as  the  said  sum  of  £320  ster- 
ling doth  or  shall  bear  to  the  whole  sum  which 
is  or  shall  be  borrowed  upon  the  credit  of  the  said 
rents,  charges,  and  revenues." 

Mrs  Mitchell  died  on  19th  February  1888, 
leaving  a  trust-disposition  and  settlement  dated 
2nd  August  1884.  By  the  fonrth  purpose  of  the 
settlement  the  trustees  were  directed,  inter  alia, 
"  to  assign  and  transfer  to  my  niece  Anne  Jane 
Barbonr  the  shares  standing  in  my  name  in  the 
Paisley  Gas  Company." 

A  special  case  was  presented  by  (1)  Mrs 
Mitchell's  trustees,  and  (2)  Anne  Jane  Barbonr 
or  Fergus  to  obtain  the  opinion  of  the  Court  on 
this  question — "Is  the  party  of  the  seoond  part 
entitled  to  demand,  and  are  the  parties  of  the 
first  part  bound  to  assign  and  transfer  to  the 
second  party  the  said  mortgage  for  £32ii,  or  has 
the  said  legacy  in  favour  of  the  said  second  party 
been  adeemed,  and  does  the  amount  thereof  fall 
into  residue?" 

The  trustees  contended  that  the  bequest  was  a 
special  bequest  of  shares  in  the  Gas  Company  ; 
that  it  was  therefore  liable  to  be  adeemed. 
Although  it  was  possible  that  the  change  from 
shares  to  annuities  might  not  have  rendered  this 
bequest  null,  when  the  security  was  changed  into 
a  loan  to  the  company  that  could  only  be  held  m 


a    new  contract  with    the  Corporation,  and  a 
consequent  ademption  of  the  legacy. 

Mrs  Fergus  contended — There  was  no  real 
change  in  the  subject  of  the  bequest.  All  that 
Mrs  Mitchell  knew  she  possessed  was  an  interest 
in  the  society  which  provided  gas  to  Paisley. 
When  she  bad  originally  acquired  that  interest 
it  was  in  the  form  of  shares,  and  as  such  she 
always  considered  them.  She  desired  to  leave  her 
niece  her  interest  in  the  gas  undertaking,  and 
although  she  used  the  term  shares,  when  no  shares 
existed,  that  did  not  make  the  legacy  abortive  or 
adeemed.  It  was  quite  plain  what  she  intended 
to  do,  and  the  Court  should  carry  out  her  inten- 
tions. 

Authorities — Andenon  r.  Thornton,  dbc.,  July 
17,  1877,  4  B.  1101 ;  Pagan  v.  Pagan,  Jannary 
26,  1838,16  8.888;  flarri*m  v.  J^oetoon,  Novem- 
ber 26,  1877,  L.B.,  7  CD.  839  ;  Luard  v.  LaiU, 
June  8,  1880,  KR.,  14  CD.  866;  Ohalmeri  v. 
Chalmers,  November  19, 1861, 14  D.  57 ;  Roper's 
Law  of  Legacies,  L  381 ;  Stanley  v.  Potter,  Jnly 
16,  1789,  Cox's  Cases  in  Equity,  180 ;  Barker  v. 
Rayner,  December  6, 1820, 5  Maddock's  Bep.  208 ; 
Gardner  v.  Hutton,  April  2, 18S3, 6  Simon's  Bep. 
93;  Oake$  v.  Oake*,  March  11,  1852,  9  Hare's 
Chan.  Bep.  666. 

At  advising — 

LoKD  JusTiGE-CuEBx — The  late  Mrs  Mitebell 
in  1879  was  possessed  of  annnities  representing 
certain  shares  of  the  Paisley  Gas  Company.  On 
2nd  Angn.st  1884  she  executed  a  trust-disposition 
and  settlement,  by  the  fourth  purpose  of  which  she 
directed  her  trustees  "te  assign  and  transfer  to 
my  niece  Anne  Jane  Barbour  the  shares  standing 
in  my  name  in  the  Paisley  Gas  Company."  Now, 
at  that  time — in  1884— she  had  no  shares  in  the 
Paisley  Gas  Company,  and  no  Paisley  Oas  Com- 
pany existed,  because  the  Corporation  had  con- 
verted the  shares  into  annnities. 

But  a  further  complication  took  place  between 
the  date  of  the  settlement  in  1884  and  the  death 
of  Mrs  Mitchell  in  1 888.  In  1885  the  Corporation 
under  the  powers  contained  in  the  Pai^ey  Cor- 
poration Gas  Act  resolved  to  redeem  the  annuities 
formerly  granted,  and  these  then  ceased  t« 
exist  as  the  shares  had  formerly  don*.  The 
Gas  Corporation  was,  however,  willing  that  the 
sums  to  be  paid  for  redemption  of  the  annuitiss 
should  remain  with  them  as  loans  to  the  Gas 
Corporation  at  8}  per  cent  interest.  In  Mis 
Mitchell's  case  this  sum  was  £320;  she  elected 
to  lend  this  sum,  the  Corporation  accepted  the 
offer,  and  her  interest  in  the  gasworln  wis 
converted  into  a  loan  to  the  Gas  CorpormtioD. 
She  very  probably  knew  nothing  about  the  change 
except  that  the  form  and  not  the  substanoe  of  her 
security  was  being  changed,  the  whole  matter 
being  verbally  arranged  by  her  agent. 

She  seems  at  the  date  of  her  will  in  1884  to 
have  had  no  idea  that  the  shares  had  been  changed 
into  annnities,  and  there  is  no  reason  to  suppose 
that  after  1884  she  knew  that  the  annuities  had 
been  changed  into  a  loan.  She  probably  received 
her  return,  whether  of  dividend,  annnity,  ar 
interest,  without  troubling  herself  as  to  the  fem 
of  her  security. 

When  we  come  to  the  deed  we  find  it  reqoiiM 
construction.  She  leaves  certain  shares  to  her 
niece,  but  she  had  no  shares  to  leave ;  we  mist 
therefore  look  at  her  estate  to  aee  whether  «• 
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can  arrive  at  what  she  intended  to  leaye.  We 
there  find  this  loan  to  a  gas  undertaking  in 
Paisley  in  substitution  of  the  annuities  which 
had  been  previonsly  snbstilnted  for  shares,  and 
there  can  be  no  doubt  that  the  stun  in  the  loan 
is  the  sum  which  at  the  time  the  bequest  was 
made  was  snnk  in  the  annuity  in  substitution  for 
the  shares.  This  is  not  a  case  of  the  usual  kind 
where  a  speciiio  thing  is  knowingly  dealt  with  by 
a  testator  so  as  to  destroy  or  give  away  the  sub- 
ject of  a  bequest.  There  was  no  action  on  the 
part  of  this  lady  indicating  any  intention  to  get 
rid  of  this  money  in  any  way  or  to  deal  with  the 
beqnest  so  as  to  nullify  it.  The  money  remains 
invested  where  it  was  although  the  form  of  in- 
vestment is  changed.  The  essential  features  of 
ademption  are  lacking.  There  is  no  conversion 
of  the  subject  so  as  to  indicate  an  intention  to 
depart  from  the  previously  evinced  desire  that 
the  particular  thing  should  go  to  a  particular 
individual.  It  must  be  observed  that  none  of 
the  changes  in  form  of  this  investment  were 
voluntary  changes.  They  were  all  forced  upon 
her  by  the  exercise  of  the  powers  given  to  the 
Corporation  under  the  Act  of  Parliament,  in  the 
first  place  to  bring  the  Gas  Company  to  an  end 
and  turn  its  shares  into  annuities,  and  in  the 
second  place  to  change  these  annuities  into  loans 
to  the  Oorporation,  and  it  is  plain  that  but  for 
the  exercise  of  these  powers  no  change  would 
have  been  made  upon  the  investment  at  all. 
She  knew  that  she  had  money  invested  with  the 
Qas  Corporation.  The  formal  shape  which  her 
transactions  with  the  Corporation  took  evidently 
did  not  influence  her  mind  at  all.  She  made  up 
her  mind  that  the  money  so  invested  was  to  go 
to  her  niece.  There  is  no  difficulty  in  identifying 
the  sum.  It  is  the  only  sum  she  can  have  re- 
ferred to  when  she  used  the  expression  gas 
shares  in  her  trust-disposition.  Therefore  at 
the  date  of  the  deed  it  is  plain  that  she  intended 
to  give  this  money  to  her  niece. 

Kow,  the  question  is,  does  the  conversion  of 
the  annuity  into  a  loan  in  these  circumstances 
extinguish  the  beqnest  I  am  of  opinion  that  it 
does  not.  I  think  we  are  entitled  to  consider 
the  whole  circumstances,  and  these,  to  my  mind, 
indicate  that  the  testatrix  intended  that  the  sum 
invested  in  her  name  with  the  Gas  Corporation 
should  go  to  her  niece,  and  that  the  changes 
forced  upon  her  by  the  resolution  of  the  Cor- 
poration to  redeem  the  annuities  and  borrow  the 
money  did  not  influence  her  mind  at  aU. 

I  am  therefore  of  opinion  that  we  ought  to 
find  that  the  trostees  must  transfer  to  the  niece 
the  mortgage  for  £320. 

LoBD  YovMo — I  am  of  the  same  opinion.  The 
legacy  which  this  lady  left  to  her  niece  was  of 
"  the  shares  standing  in  my  name  in  the  Paisley 
Gas  Company."  Kow,  that  was  certainly  inac- 
curate language  to  describe  her  investment  in  the 
Gas  Corporation's  business  at  the  time  of  the 
will.  There  is,  however,  no  doubt  as  to  what 
she  intended  to  leave,  or  that  the  will  would  have 
been  sufficient  to  carry  out  her  intention  so 
expressed.  The  language  is  still  more  inaccurate 
when  we  look  at  what  she  had  to  leave  at  the 
time  of  her  death,  but  I  think  that  her  intention 
la  still  sufficiently  indicated  to  compel  her  trustees 
to  give  effect  to  the  bequest.  She  regarded  the 
loan  of  £820  to  the  Gas  Oorporation  as  the  same 


.as  the  shares  in  the  Gas  Company  which  she  had 
originally  held,  and  which  she  had  never  parted 
with,  although  the  form  of  the  investment  was 
changed,  and  she  meant  the  sum  invested  in  the 
gas-works  to  go  to  her  niece. 

On  the  facts  of  the  case,  and  without  departing 
from_  the  principle  of  ademption  at  all,  my 
opinion  is  that  in  this  case  the  legacy  was  not 
adeemed,  and  that  the  legatee  is  entitled  to  it. 

LoBD  RuTUJQsruBO  Oi-ABK— I  rogTet  that  I  can- 
not concur  in  the  judgment  which  your  Lordship 
proposes.  It  ia  very  likely  that  the  testator  in- 
tended that  the  party  of  the  second  part  should 
take  the  money  which  is  in  question.  But  I  do 
not  think  that  we  are  entitled  to  proceed  on  any 
such  conjecture,  however  probable. 

The  trustees  are  directed  to  transfer  to  Anne 
Jane  Barbour  the  shares  standing  in  the  testator's 
name  in  the  Paisley  Gas  Company.  At  her 
death  the  testator  had  no  shares  in  that  com- 
pany which  under  an  Act  passed  in  1870  had 
been  acquired  by  the  Oorporation  of  Paisley. 
But  she  waa  creditor  in  a  mortgage  for  £320  over 
the  undertaking  belonging  to  the  Oorporation. 
The  money  so  invested  was  the  proceeds  of  an 
annuity  which  she  had  previously  held  from  the 
Corporation,  being  the  statutory  equivalent  which 
she  received  and  was  bound  to  receive  for  her 
shares  in  the  Gas  Company, 

The  23rd  section  of  the  Act,  by  which  the 
shares  were  converted  into  annuities,  declares 
that  "  the  annuities  shall  in  all  respects  be  sub- 
stituted for  and  represent  shares  in  the  capital  of 
the  company  .  .  .  and  the  annuities  shall  be 
conveyed  or  affected  by  any  deed,  will,  or  other 
instrument  disposing  of  or  affecting  such  shares. " 

The  testator's  will  was  made  after  her  shares 
had  been  converted  into  an  annuity.  I  am  will- 
ing to  assnme  that  the  direction  to  transfer  the 
shares  wonld  have  been  sufficient  to  dispose  of 
the  annuity.  Bat  to  my  mind  this  does  not 
furnish  a  solution  of  the  question  before  us. 
The  annuity  represents  the  shares,  but  there  is 
no  similar  statutory  declaration  applicable  to  the 
mortgage. 

The  Corporation  of  Paisley  had  a  statutory 
power  to  redeem  the  annuities  which  they  had 
granted  under  the  act  of  1870,  and  they  exercised 
that  power.  It  was  in  the  option  of  the  testator 
to  require  payment  of  the  redemption  money  or 
to  take  a  mortgage  over  the  nndertaking.  She 
chose  the  latter  alternative.  If  she  had  taken 
payment,  I  conceive  it  to  be  clear  that  the  legacy 
would  have  been  adeemed,  because  the  subject 
of  it  had  ceased  to  exist.  I  see  no  reason  to 
doubt  that  the  same  result  would  have  followed 
if  she  had  invested  the  money  in  another 
security.  The  fact  that  the  money  so  invested 
could  be  shown  to  be  the  produce  of  the  gas 
shares  or  of  the  gas  annuity  would  not  avail  to 
preserve  the  legacy,  for  the  simple  reason  that  a 
bequest  of  the  testator's  gas  shares  could  pass 
nothing  but  the  shares  themselves  or  their  statu- 
tory equivalent  In  my  opinion  a  legacy  of  the 
shares  will  not  pass  the  produce  of  the  shares  or 
any  security  on  which  that  produce  may  be  in- 
vested until  there  be  some  statutory  enactment 
applicable  to  such  produce  or  security  similar  to 
that  which  I  have  quoted  regarding  the  annuity. 
For  the  same  reason,  I  think  that  the  bequest 
which  we  are  now  considering  cannot  transfer 
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the  mortgage  held  by  the  testator  over  the  andei- 
taking  belonging  to  the  Paisley  Corporation. 
That  mortgage  is  neither  gas  shares  nor  has  it 
been  declared  to  be  a  statutory  representative  or 
equivalent  for  gas  shares.  It  is  nothing  more 
than  a  security  which  the  testator  chose  to  take. 
When  she  parted  with  her  shares,  or  rather 
with  the  annaity  which  was  the  equivalent  of 
these  shares,  the  subject  of  the  legacy  perished, 
and  therefore  in  my  opinion  Uie  legacy  is 
adeemed. 

LoBD  Lee — The  question  in  this  case  arises 
upon  a  direction  in  the  trust  settlement  of  the 
late  Mrs  Mary  Barbour  or  Mitchell  "to  assign 
and  transfer  to  my  niece  Anne  Jane  Barbour  the 
shares  standing  in  my  name  in  the  Paisley  Gas 
Company." 

It  appears  that  at  the  date  of  her  settlement 
(2nd  August  1884)  there  were  no  "shares"  in 
the  Qas  Company  standing  in  the  testator's  name. 
The  Act  of  1870  narrated  in  the  case  had  ex- 
tinguished the  shares,  and  substituted  certain 
annuities.  These  were  declared  to  be  con- 
veyed or  affected  by  any  deed  or  will  disposing 
of  or  affecting  such  shares.  But  strictly  speaking 
there  was  nothing  standing  in  the  name  of  shares 
in  Mrs  Mitchell's  name.  She  was  merely  a 
creditor  in  a  gas  annaity  due  by  the  Corporation. 

The  question  is,  whether  the  subsequent  re- 
demption of  this  annuity  in  January  1886  under 
another  clause  ef  the  same  statute,  and  in  terms 
of  a  circular  issued  by  the  Corporation  proposing 
to  allow  the  redemption  money  to  be  invested  as 
a  loan  secured  upon  "  the  several  rents,  charges, 
and  revenues  (except  the  gas  guarantee  rate) 
Booming  to  the  Ooiporation  from  the  lands, 
property,  and  works  vested  in  them  under  the 
authority  of  the  said  Act  "—viz. ,  the  Act  under 
which  the  Corporation  acquired  the  gas  works 
and  gas  undertaking — together  with  the  testator's 
acceptance  of  that  proposal,  so  completely  ex- 
tinguished the  subject  of  the  bequest  that  the 
legacy  must  be  held  to  have  been  adeemed. 

There  is  no  doubt  of  the  general  rule  of  law 
that  if  the  subject  of  the  bequest  ceases  to  exist 
the  legacy  is  at  an  end  by  ademption.  This  may 
occur  even  without  evidence  of  intention. 

I  think  that  in  this  case  the  question  of  ademp- 
tion depends  upon  the  intention  of  the  testator. 
For  unless  it  can  be  made  clear  that  the  subject 
of  the  bequest,  as  viewed  by  her,  was  brought  to 
an  end  there  is  no  ademption. 

The  testator's  position  at  the  time  of  her  be- 
qaest  was  that  of  a  creditor  of  the  Corporation 
for  an  annuity  security  upon  the  gas  under- 
taking, and  that  the  only  change  which  was 
effected  was  that  she  became  in  respect  of  her 
right  to  the  redemption  money  a  creditor  in  a 
loan  for  the  capital  value  of  the  annuity  secured 
in  the  same  way. 

It  was  not  a  change  from  the  position  of  share- 
holder into  that  of  creditor.  Nor  was  it  from 
the  position  of  creditor  to  that  of  shareholder. 
And  on  the  whole  I  think  that  the  continuity  of 
the  subject  of  the  bequest  was  sufficiently  pre- 
served to  entitle  the  legatee,  in  the  absence  of 
any  indication  of  intention  to  the  contrary,  to 
claim  the  testator's  interest  in  the  Gas  Corpora- 
tion loan  as  representing  the  annuity  which  was 
declared  to  be  affeotable  by  any  deed  or  wUl  dis- 
posing of  the  original  shares. 


I  am  of  opinion  therefore  that  the  legacy  was 
not  adeemed,  and  that  the  Court  should  answer 
the  first  part  of  the  question  stated  in  the  case  in 
the  affirmative. 

The  Court  pronounced  this  interlocutor : — 
"The  Lords  are  of  opinion  that  the  party 
of  the  second  part  is  entitled,  and  that  the 
parties  of  the  first  part  are  bound  to  assign 
and  transfer  to  the  second  party  the  mort- 
gage for  £320. " 

Counsel  for  the  First  Parties — Deas.  Agents — 
Fodd,  Simpson,  &  Marwick,  W.S. 

Counsel  for  the  Second  Party — Young.  Agents 
— Winchester  &  Nioolson,  S.S.C. 


Wednesday,  July  3. 

SECOND     DIVISION. 

WTLIE  <fe  LOOHHEAD  V.  HORKSBT. 

Cautionary  OUigation — Ouarantee — Siffnature 
upon  Blank  Sheet  of  Paper  —  Proof — New 
Firm. 

A  received  a  blank  sheet  of  paper  with  a 
sixpenny  stamp  upon  it  from  his  son,  with 
the  request  to  sign  across  the  stamp.  He 
did  so  on  the  understanding  that  his  son  was 
to  fill  in  simply  a  guarantee  for  £500.  The 
son  filled  in  the  guarantee  for  £500  and 
added  an  obligation  to  pay  certain  premiums 
of  insurance  upon  his  life  of  which  his 
father  knew  nothing.  Held  that  A  having 
given  his  son  no  authority  to  fill  in  this 
obligation  was  not  bound  to  pay  the  pre- 
miums. 

Obtervationt  upon  sec.  7  of  Hercantile 
Law  Amendment  Act. 
James  Hornsby  junior,  son  of  James  Homsby, 
builder.  Gatehouse  of  Fleet,  Kirkcudbright,  was 
cashier  and  clerk  to  Messrs  Wylie  &  Lochhead, 
Glasgow.  He  left  that  employment  in  1873 
to  become  a  hotel  keeper  in  Oban,  and  got 
advances  in  cash  and  furnishings  from  the  firm. 
In  security  for  these  advances  his  father  gave 
the  following  letter  of  guarantee — written  by  his 
son  and  signed  by  himself — to  Messrs  Wylie  t 
Lochhead— "  OUugow,  Hth  May  1 873. —Gentle- 
men,— We  hereby  guarantee  payment  of  Six  hun- 
dred pounds  sterling  by  James  Homsby,  Oban. 
Ourliabilitywillbeheldinequalproportionsof  that 
amount,  and  will  cease  when  his  debt  will  have  been 
reduced  at  31st  December  of  any  year  by  the 
said  sum. — Yours  respectfully,"  &c.  It  was 
intended  that  a  Mr  Kobert  Bell  should  also  sign, 
but  this  was  never  done. 

In  the  following  year,  1874,  James  Homsby 
junior  removed  to  a  hotel  at  Gairlooh,  and 
agreed  to  obtain  from  his  father  a  letter  of 
guarantee  for  £500  in  favour  of  Wylie  t 
Loobhead,  who  had  made  further  advances, 
in  lieu  of  the  previous  letter  of  gOArantee 
which  was  cancelled.  Ue  sooordingly  handed 
to  Wylie  &  Lochhead  the  following: — "Gal#- 
houte,  Z\it  January  1874.— Gentlemen,— I  here- 
by guarantee  payment  of  £600  st^  by  my 
son  James  Homsby,  of  the  Gairlooh  Hotel,  snd 
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the  paymen£  of  ptemiamg  of  insoranoe  on  his 
policieB  with  the  Soottish  Widows  Fund  and 
Scottish  Amicable  Societies,  assigned  to  yonr 
firm.  But  my  liability  nnder  this  gnarantee  will 
be  redaoed  according  to  the  amount  of  security 
furnished  by  Mr  Bobert  Bell,  brick-builder, 
or  any  other  party  you  may  accept  in  his  stead. 
— I  am,  yours  obediently,  James  Hobhsby." 

Upon  3rd  February  1871  James  Hornsby 
junior  granted  an  ez/aet<  absolute  assignation  to 
John  Wylie,  sole  partner  of  Wylie  A  Lochhead,  of 
two  policies  on  his  life,  one  with  the  Scottish 
Widows  Fund,  and  the  other  with  the  Scottish 
Amicable  Society. 

'  James  Hornsby  senior  paid  the  sum  of  £500 
for  his  son,  but  never  paid  any  of  the  premiums 
of  the  policies  of  insurance. 

By  agreement  dated  13th  August  1883  John 
Wylie  assigned  all  the  property,  assets,  and 
goodwill  of  the  firm  of  Wylie  <t  Lochhead  to  the 
company  of  WyUe  A  Lochhead,  Limited.  This 
assignation  contained  no  mention  of  James 
Hornsby  senior's  letter  of  guarantee,  but  on  28th 
July  1887  John  Wylie  specially  assigned  to  the 
new  company  the  two  poUcies  of  insurance  upon 
the  life  of  James  Hornsby  junior. 

In  July  1887  Messrs  WyUe  &  Lochhead 
raised  an  action  in  the  Sheriff  Court  at  Eirk- 
ondbright  against  James  Hornsby  senior,  to  haye 
him  ordained  to  pay  to  the  pursuers  the  sum  of 
£47,  7s.  lid.  stg.,  the  premiums  of  the  policies 
of  insurance  for  the  years  1886  and  1887  with 
interest,  and  farther,  to  free  and  relieve  the  pur- 
suers in  all  time  coming  of  the  payment  of  the 
periodical  premiums  to  become  due  on  the  two 
policies  of  insurance  for  which  the  defender  was 
liable. 

The  defender  averred  that '"James  Hornsby 
janior  sent  to  the  defender  a  blank  letter  stamped 
with  a  sixpenny  stamp,  and  requested  him  to 
sign  same,  stating  that  be  (the  son)  would  see  it 
properly  filled  up.  Believing  that  the  blank 
letter  would  be  filled  up  in  the  same  terms  or  to 
the  same  effect  as  the  letter  founded  on  by  pur- 
suers [of  14th  May  1873,  tupra]  the  defender 
signed  the  same,  and  sent  it  to  his  sou.  It  was 
a  considerable  time  thereafter  that  defender  got 
to  know  that  above  his  signature  had  been  in- 
serted an  obligation  to  pay  premiums  on  some 
policies  of  insurance  on  his  son's  life. " 

The  defender  pleaded— "(1)  The  letter  of 
gnarantee  in  question  was  not  granted  to  pnr- 
saers,  nor  transterred  to  them  with  defender's 
consent,  and  they  cannot  found  thereon.  (2)  The 
alleged  obligation  for  premiums  is  subsidiary  to 
payment  of  the  sum  of  £500,  and  that  sum  being 
paid,  the  obligation  falls  therewith.  (3)  The 
letter,  so  far  as  consisting  of  an  obligation  to 
pay  insurance  premiums,  is  not  the  act  of  defen- 
der, and  does  not  bind  him." 

Section  7  of  the  Mercantile  Law  Amendment 
Act  (19  and  20  Vict.  o.  60)  provides  that  "no 
guarantee,  security,  cautionary  obligation,  or 
assurance,  granted  or  made  after  the  passing  of 
this  Act  to  or  for  a  company  or  firm  ...  or  to 
or  for  a  single  person  traiding  under  the  name  of 
a  firm,  shall  be  binding  on  the  granter  or  maker 
of  the  same  in  respect  of  anything  done  or 
omitted  to  be  done,  after  a  change  shall  have 
taken  place  in  any  one  or  more  of  the  partners  of 
the  company  or  firm  to  which  the  same  has  been 
granted  or  made  .  .  .  unless  the  intention  of  the 


parties  that  such  gnarantee,  security,  cautionary 
obligation  .  .  .  shall  continue  to  be  binding  not- 
withstanding such  change  shall  appear  either  by 
.  .  .  express  stipulation,  or  by  necessary  impli- 
cation from  the  nature  of  the  firm  or  otherwise." 

The  Sheriff-Substitute  (Dickson)  assoilzied  the 
defender  on  the  ground  that  there  had  admittedly 
been  a  change  in  the  firm  of  Wylie  &  Lochhead, 
and  that  the  letter  of  guarantee  was  not  enforce- 
able by  the  new  firm  in  consequence  of  section  7 
of  the  Mercantile  Law  Amendment  Act. 

The  Sheriff  (Maofhkbson)  adhered. 

The  pursuers  appealed  to  the  Court  of  Session, 
which  ordered  a  proof  before  the  Sheriff-Substi- 
tute. 

A  proof  was  taken,  at  which  the  defender 
deponed  that  before  1879  he  had  paid  off  the 
f.'iOO;  that  it  was  not  until  that  year  that  he 
knew  bis  son's  life  had  been  insured,  and  that  he 
never  paid  anything  towards  the  premiums  of 
insurance.  He  also  deponed  that  shortly  after 
the  beginning  of  1874  he  received  from  bis  son 
a  sheet  of  blank  paper  with  a  sixpenny  stamp 
upon  it,  and  a  slip  asking  him  to  sign  his  name 
through  the  stamp  ;  that  his  daughter  had  not 
wished  him  to  sign,  but  that  his  wife  (now  dead) 
had  said,  "Just  sign  it,  for  James  would  never  do 
anything  that  would  injure  him, "and  that  he  had 
signed.  His  daughter  corroborated  him  as  to  the 
signing  of  the  blank  paper.  His  son  was  not 
called  as  a  witness,  and  there  was  no  contra- 
dictory evidence. 

The  Sheriff-Substitute  pronounced  the  follow- 
ing interlocutor: — "Finds  that  James  Hornsby 
senior  by  his  letter  of  guarantee  of  Slst  January 
1874  guaranteed  to  the  then  existing  firm  of 
Wylie  &  Lochhead  '  payment  of  £500  by  his  son, 
and  the  payment  of  premiums  of  insurance  on 
his  policies  with  the  Scottish  Widows'  Fund  and 
Soottish  Amicable  Societies  assigned  to  yonr 
firm ' :  Finds  that  by  assignation  the  said  James 
Hornsby  junior  assigned  on  3rd  February  1874 
to  John  Wylie,  sole  partner  of  the  said  then 
existing  firm  of  Wylie  &  Lochhead,  the  said  two 
policies  of  assurance,  and  all  bonuses  which  had 
been  or  might  be  declared  upon  them  :  Finds  that 
the  said  John  Wylie  by  deed  of  assignation  dated 
28th  July  1887  assigned  to  Wylie  &  Lochhead 
(Limited)  the  said  two  policies  of  assurance,  as 
they  had  been  assigned  to  him  by  the  said  James 
Hornsby  junior :  Finds  that  James  Hornsby 
junior  came  nnder  no  obligation  to  pay  the 
premiums  that  should  fall  due  after  the  date  of 
the  assignation  to  John  Wylie :  Finds  that  their 
being  no  obligation  upon  James  Hornsby  junior 
to  pay  these  premiums,  there  is  no  principal 
obligation  to  which  the  letter  of  guarantee,  so 
far  as  regards  the  payment  of  premiums,  can 
apply,  and  that  therefore  no  cautionary  obliga- 
tion was  entered  into  by  James  Hornsby  senior 
for  payment  of  the  premiums :  Therefore  assoil- 
zies die  defender  from  the  conclusion  of  the 
action :  Finds  the  pursuer  liable  in  expenses  of 
process,  Sk. 

"  Not-e. — This  action  is  brought  against  James 
Hornsby  senior  as  cautioner  under  his  letter  of 
guarantee.  There  are  some  singular  circum- 
stances attending  the  case.  The  letter  of 
gnarantee  proceeds  upon  the  narrative  that  the 
policies  had  been  assigned,  but  the  date  of  the 
assignation  is  three  days  subsequent  to  the  letter. 
The  defender  says  that  he  never  knew  that  the 
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policies  of  assaranoe  were  in  existence,  and 
oonld  have  had  no  intention  of  guaranteeing  the 
payment  of  the  preminms.  He  says  that  he  signed 
the  paper  upon  which  the'  letter  of  guarantee  has 
been  written  before  anything  was  written  upon 
it.  Bat  by  signing  it  blank  as  he  did,  he  put 
himself  in  the  power  of  the  person  who  filled  it 
up,  and  I  do  not  think  that  his  ignorance  of  the 
policies,  or  of  the  cautionary  obligation  which 
was  introdaoed  regarding  payment  of  premiums, 
coald  have  protected  him  against  the  present 
action  if  James  Homsby  junior  had  obliged  him- 
self to  continue  the  payment  of  the  premiums. 
But  he  came  under  no  such  obligation;  and 
the  defender  can  only  be  held  to  have  guaranteed 
that  obligation  if  it  existed." 

The  Sheriff  (Vabx  CAMPSEUi)  on  appeal  ad- 
hered. 

The  pursuers  appealed  to  the  Court  of  Session, 
and  argued — The  Sheriffs  were  wrong  in  viewing 
this  as  a  cautionary  and  subsidiary  obligation. 
It  was  a  primary  obligation —  Tail  v.  WiUon,  8th 
December  1886,  15  S.  221,  1  Robinson's  App. 
136.  The  case  of  Jackson  v.  M'lver  was  not  in 
point.  There  were  here  virtually  two  letters  of 
guarantee  in  one  ;  one  guaranteeing  the  sum  of 
£500,  and  the  other  the  keeping  up  of  the  pie- 
miums  on  the  policies.  This  guarantee  was  an 
asset  of  the  old  firm,  assignable  and  assigned  in 
virtue  of  the  assignation  of  1888  to  the  new 
company,  and  enforceable  by  them. 

The  respondent  argued— (1)  This  was  a  cau- 
tionary obligation,  subsidiary  to  the  son  being 
bound,  but  the  pursuers  had  failed  to  take  the 
son  bound  to  keep  up  the  policies,  and  therefore 
their  claim  against  the  father  fell — Bell's  Prin. 
261;  Jackten  v.  JU'Iver,  6th  July  1875,  2  R. 
882.  (2)  The  pursuers  had  no  title  to  sue. 
Even  if  the  guarantee  had  been  assigned  to 
them,  which  it  was  not,  they  could  not  have 
enforced  it.  It  was  not  assignable.  There  was 
deUetui  pertona  as  regards  John  Wylie.  The 
new  company  was  a  different  penona — Thorn- 
ton'i  l'ruitee$  v.  Thomson,  22d  February  1889, 
16  K.  617.  Their  position  was  bad  even  at  com- 
mon law ;  it  was  certainly  so  nndet  the  Mercantile 
Law  Amendment  Act. 

At  advising — 

LoBD  YouNO — This  is  an  action  at  the  instance 
of  Wylie  &  Lochhead,  and  is  based  upon  a  docu- 
ment which  purports  to  "  guarantee  payment  of 
£500  sterling  by  my  son  James  Hornsby  of  the 
Ofurlooh  Hotel,  and  the  payment  of  preminms 
of  insurance  on  his  policies  with  the  Scottish 
Widows'  Fund  and  Scottish  Amicable  Societies 
assigned  to  yonr  firm,"  and  to  be  signed  by 
James  Homsby  senior.  The  action  concludes  for 
payment  of  the  sum  of  £47,  7s.  lid.,  with  interest 
thereon  from  the  time  the  same  became  due  as 
regards  the  past,  and  as  regards  the  future  "to 
free  and  relieve  the  pursuers  in  all  time  coming 
of  the  payment  of  the  periodical  premiums  to 
become  due  "  on  the  two  policies  of  insurance. 
"We  find  from  the  account  prodneed  that  the  pre- 
minms immediately  sued  for  are  those  for  the 
years  1886  and  1887.  We  know  nothing  of  those 
for  the  years  1874  to  1886  except  only  Uiat  none 
of  them  were  ever  paid  by  James  Homsby  senior, 
the  person  here  sued  as  defender. 

The  pursuers  aver  that  in  February  1874  the 
firm  of  Wylie  A:  Lochhead  as  then  existing,  for  it 


was  a  different  firm  from  that  which  now  exists, 
obtained  from  James  Hornsby  junior  an  assigna- 
tion of  two  policies  of  insurance  on  his  life.  It 
is  a  simple  absolute  assignation  by  Hornsby  to 
John  Wylie,  then  sole  partner  of  Wylie  A 
Lochhead.  It  contains  no  qualification  and  no 
statement  that  it  is  in  secnrity  of  a  debt,  bat  it 
is  familiar  law  that  if  a  creditor  obtains  such  an 
assignation  absolute  in  its  terms,  and  with  no 
reference  to  any  debt,  although  granted  in 
security  of  a  debt,  he  may  use  such  an  assigna- 
tion, if  that  was  the  honest  meaning  of  the 
arrangement  between  the  parties,  as  a  security 
not  only  for  the  debt  existing  at  the  date  of  the 
assignation  but  also  for  debts  subsequently  in- 
curred, and  the  pursners'  case  is  that  John 
Wylie  obtained  this  assiguation  from  Homsby 
as  a  security  for  debt  of  an  indefinite  amount 
then  existing  or  that  might  thereafter  be  in- 
carred. 

When  the  case  first  came  up  in  the  Sheriff 
Court  the  fact  was  noted  that  the  pursners  were 
a  limited  company,  and  it  was  pleaded  that  the 
guarantee  sued  on  was  not  available  to  them  as 
being  a  cautionary  obligation  given  to  a  different 
firm,  and  the  Sheriffs  gave  effect  to  that  plea. 
It  appears  that  in  1883  John  Wylie  transferred  his 
whole  business  with  the  assets  and  goodwill  to  the 
present  registered  company  now  suing,  bnt  with- 
outanyspecial  mention  of  the  policies  of  insurance 
assigned  to  him  by  Homsby  in  1874.  It  appears 
distinctly  enough,  however,  that  the  pursoeis 
are  relying  on  the  assignation  in  1874  by  Hornsby 
to  Wylie,  and  that  net  only  for  the  debt  then 
due  to  John  Wylie,  but  for  any  debt  due  to  them  or 
him,  for  they  maintain  that  all  Wylie's  debt* 
have  been  transferred  to  them,  the  limited  com- 
pany, as  creditors  therein.  They  point  also  to  a 
special  assignation  of  the  policies  by  Wylie  to 
tbem,  dated  28th  July  1887.  Their  case  there- 
fore is  that  as  creditors  in  the  debt  originally 
due  to  John  Wylie  and  not  yet  paid,  and  also  as 
assignees  of  the  policies,  they  are  entitled  to 
make  them  available  for  their  security. 

Now,  I  think  that  is  a  sonnd  view  in  law,  and 
entirely  excludes  that  on  which  the  SheriA 
originally  decided  the  case.  We  recalled  the 
Sheriff's  interlocutor  and  allowed  a  proof,  whieb 
we  have  now  before  us,  and  which  we  mast  con- 
sider. 

Assuming  that  the  statutory  difBculty  is  ont  of 
the  pursuers'  way,  I  have  to  point  out  that  the 
document  at  the  base  of  the  action  ia  the  letter 
of  guarantee  I  have  already  quoted.  That 
document  is  not  alleged  to  be  holograph,  and  it 
is  certainly  not  probative.  It  requires  therefore 
to  be  proved,  and  we  miut  necessarily  attend  to 
the  proof.  There  is  here  some  conflicting  evi- 
dence, or,  perhaps  I  should  say,  there  are  con- 
flicting considerations  upon  the  evidence. 

James  Homsby  senior  is  ex  facte  of  the  dceii- 
ment  the  obligant,  but  he  distinctly  says  in  Us 
testimony  that  it  was  a  blank  sheet  stamped 
which  was  sent  to  him  by  his  son,  Wylie  k 
Loohhead's  debtor.  He  says  that  his  dangbttr 
advised  him  not  to  sign  it,  but  his  wife  said,  "  Jost 
sign  it,  for  James  would  never  do  anything  that 
would  injure  him,"  and  that  he  signed  iL  His 
wife  is  dead,  bnt  his  daughter  corroborates  hia, 
and  is  equally  distinct  in  her  evidenoa.  Mow,  it 
that  evidence  is  trae,  undonbtedly  this  dooameBt, 
which  is  the  ground  of  this  action,  was  signed 
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blank.  These  are  the  only  two  liviDg  witnesses, 
and  if  their  eridenoe  is  not  true  it  is  deliberately 
false,  beoanse  it  oannot  be  the  resnlt  of  error; 
bnt  I  am  satisfied  of  the  trath  of  their  evidence, 
and  the  result  oonieqnautly  is  that  the  docoment 
was  signed  blank,  and  that  it  was  not  written 
when  Uie  signature  was  adhibited. 

That  woold  be  suffloient  for  its  reduotion  had 
it  been  a  tested  instrument,  bat  it  was  not,  and 
it  was  not  necessary  it  should  be,  and  so  I  pro- 
ceed to  inquire  whether  the  writing  oyer  the 
signature  was  authorised  by  the  defender. 

There  are  certain  oases  in  which  authority  to 
write  an  obligation  abore  a  blank  signatare 
is  implied.  The  most  familiar  case  is  that  of  a 
party  putting  his  name  across  a  bill  stamp 
which  authorises  the  person  getting  his  signature 
to  fill  in  any  amount  which  the  bill  stamp  will 
carry,  and  that  will  be  conclusive  in  favour  of  a 
honafiie — that  is,  an  onerous  holder  of  the  bill. 
We  need  not  consider  the  ground  on  which  that 
is  the  law,  bnt  it  is  fairly  established.  Bnt  I 
know  of  no  authority  entitling  a  man  to  fill  in  an 
obligation  above  a  signature  on  an  ordinary 
sixpenny  stamp,  and  the  person  taking  such 
a  document,  neither  holograph  nor  probative, 
must  at  all  events  prove  not  only  the  genuine- 
ness of  the  signature,  bnt  also  that  it  was 
adhibited  to  the  document  as  it  stands,  or  tbat 
anthority  was  given  to  write  over  the  signature 
what  is  written  over  it.  Here  the  policies  were 
about  to  be  assigned  by  the  son.  Was  there  any 
authority  for  him  to  write  a  guarantee  on  his 
father's  part  to  pay  the  premiums?  The  evi- 
dence is  all  one  way.  Hornsby  senior  says  that 
be  gave  no  such  authority,'  that  he  was  in 
ignorance  about  the  policies  altogether,  and 
he  must  have  been  ignorant  of  any  transfer 
of  these  policies  to  Wylie  A  Loohhead,  for. at  the 
date  of  the  supposed  guarantee,  which  is  81st 
January  1874,  there  hiid  been  no  such  assigna- 
tion. 

Is  there  then  a  guarantee  good  in  law  to 
Wylie  &  liochhead  that  the  premiums  would  be 
paid  upon  the  policies  of  insurance  assigned 
to  them  on  3rd  February  1874,  and  held  as 
a  general  security  for  an  indefinite  amount  of 
debt  past  or  future?  I  am  of  opinion  there 
is  not.  They  have  not  proved  there  was  any 
authority  given — indeed  it  is  proved  there  was 
no  authority  given  by  the  defender  to  his  son  to 
write  this  guarantee  over  his  signature.  The 
son,  who  might  have  been  able  to  give  evidence, 
is  not  a  witness,  and  there  is  nothing  to  show  be 
had  any  authority  whatever  to  give  such  a 
guarantee. 

This  is  not  such  a  document  as  an  ordinary 
man  of  business  would  have  founded  upon,  and 
I  am  not  sorry  we  cannot  make  out  of  it  a 
guarantee  to  pay  the  premiums  of  the  policies  of 
insurance  which  the  pursuers  hold. 

It  is  further  noteworthy  that  during  fifteen 
years  James  Hornsby  senior  has  declined  to  pay 
any  of  the  preminms,  and  has  consistently  main- 
tained the  position  he  now  takes  up.  I  may  also 
note  that  although  there  was  an  assignation  in 
1883  from  John  Wylie  to  the  new  firm  of  Wylie 
io  Lochhsad  of  all  the  stock,  the  goodwill,  ko., 
there  was  no  assignation  of  this  document,  which 
had  been  repudiated.  There  was  indeed  an 
assignation  to  the  new  company  in  1887  of  the 
policies,  but  we  shonld  have  expected  an  assigna- 


tion of  this  alleged  guarantee  if  it  was  intended 
to  belong  to  and  be  enforced  by  the  new  com- 
pany. 

Upon  the  whole  matter  I  am  prepared  to  find, 
in  point  of  fact,  that  this  paper  was  signed 
blank,  and  that  the  defender  did  not  guarantee 
the  payment  of  the  premiums  of  the  policies,  and 
that  therefore  he  must  be  assoilzied  from  the 
oonclusions  of  the  action,  with  expenses  in  both 
Courts. 

I  wish  to  add,  however,  that  I  do  not  concur 
in  the  views  of  the  Sheriff  and  Sheriff -Substitute, 
for  bad  I  been  of  opinion  that  authority  was 
given  to  fill  up  the  guarantee  I  shonld  have 
enterti^ned  no  doubt  that  the  gviarautee  was 
good  and  should  not  have  held  that  there  being 
no  principal  obligation  there  could  be  no  oan- 
tionary  obligation  because  there  was  nothing  to 
guarantee. 

LoBD  BuTHEBFUSD  O1.ABK  ooucorred. 

LoBD  IiEE — I  agree  in  the  opinion  of  Lord  Young 
entirely,  but  I  shonld  have  been  disposed  to  go 
even  further,  and  to  proceed  upon  a  construction 
of  the  document  different  from  that  relied  on  by 
the  defender.  It  appears  to  me  to  refer  to  an 
existing  debt  and  not  to  any  general  indebtedness 
in  respect  of  advances  made  or  to  be  made.  It 
contains,  so  far  as  I  see,  nothing  to  warn  the 
defender  that  his  liability  was  to  continue  though 
the  existing  debt  should  be  paid  if  the  Messrs 
Wylie  &  Lochhead  should  go  on  to  make  further 
advances  to  the  defender's  son. 

In  this  view  of  the  guarantee  for  aESOO  my 
opinion  is  that  the  guarantee  for  payment  of 
premiums  of  insurance  on  the  policies  is  limited 
to  securing  the  then  subsisting  debt,  and  came  to 
an  end  when  it  was  paid. 

It  is  true  that  the  policies  are  mentioned  as 
"assigned  to  your  firm,"  and 'that  the  assigna- 
tion as  between  the  principal  debtor  and  his 
creditors  was  es  facie  absolute,  and  therefore 
enabled  them  as  against  him  to  hold  the  policies 
and  pay  the  premiums  in  security,  not  only  of  the 
subsisting  debt  but  of  further  advances.  The 
defender,  however,  is  not  affected  in  my  opinion 
by  the  form  of  the  assignation,  for  he  was  no 
party  to  it,  and  was  not  bound  to  know  that  it 
was  other  than  an  assignation  in  secnrity  of  the 
subsisting  debt.  Indeed  it  appears  that  the 
assignation  was  not  granted  till  four  days  later. 

I  am  unable  therefore  to  read  the  guarantee  as 
continuing  to  bind  the  defender  to  pay  premiums 
of  insurance  so  long  aa  any  balance  of  £600 
should  remain  due  by  the  defender's  son  to 
Wylie  &,  Loohhead,  although  as  appears  from  the 
account  the  subsisting  debt  was  extinguished  by 
payments  in  cash. 

The  LoBO  JusTio>-Oi.zBK  concurred. 

The  Oourt  pronounced  this  interlocutor : — 
"Find  in  fact  that  the  document  founded 
on  by  the  pursuers  is  neither  holograph  nor 
tested,  and  was  blank  when  signed  by  the 
defender,  and  that  the  defender  did  not 
authorise  the  insertion  thereon  of  an  obliga- 
tion to  pay  the  premiums  of  insurance  upon 
the  policies  assigned  by  James  Hornsby 
junior  to  John  Wylie  :  Find  in  law  that  the 
defender  is  not  liable  in  payment  to  the  pur- 
suers of  the  preminms  of  insurance  specified 
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in  the  account  libelled :  Therefore  sugtain 
the  appeal,"  Ac. 

Gonnsel  for  the  PnrBuers — M'Eechnie — O.  N. 
Johnston.     Agents— T.  4  W.  A.  M'Laren,  W.8. 

Oounael  for  the  Defender — Jameson — M'Len- 
nan.     Agents— J.  A  F.  Adam,  W.  S. 


man  OOUET  OF  justioiaey. 


Thursday,  June  20. 

(Before  the  Lord  Jostioe-CIerk.) 

WILSON    V.     M'GUIRE. 

Juttieiary  Catei — Rape — BaU. 

In  an  appeal  by  a  procnrator-flscal  against 
the  decision  of  a  Sheriff-Snbstitute  admitting 
to  bail  a  parson  accused  of  rape,  it  was  stated 
on  behalf  of  the  Lord  Adrocate  that  the  case 
was  an  ordinary  case  of  rape,  and  that  his 
inTestigations  disclosed  no  facts  tending  to 
show  that  it  ought  to  be  dealt  with  as  ex- 
ceptional. 

Held  that  persons  accosed  of  rape  onght 
not  to  be  admitted  to  bail  unless  under  Tcry 
exceptional  circumstances,  and  that  the  Court 
onght  to  refuse  bail  upon  the  objection  of  the 
Lord  Advocate,  supported  by  his  statement, 
upon  his  responsibility,  that  the  case  was  not 
exceptional. 

This  was  an  appeal  by  Bobert  Wilson,  Froenrator- 
Fisoal  of  the  Sheriff  Court  of  Lanarkshire  at 
Hamilton,  against  a  deliverance  of  the  Sheriff- 
Substitute  of  Lanarkshire  at  Hamilton  (Bibnib) 
admitting  John  M'Guire,  charged  with  the  crime 
of  rape,  to  bail,  and  fixing  the  amount  thereof 
at  £50  sterling. 

Argued  for  the  Procurator-Fiscal — This  was  a 
case  in  which  no  bail  at  all  should  have  been 
granted.  The  rape  charged  was  one  of  a  most 
brutal  character.  It  was  alleged  to  have  been 
committed  upon  a  deformed  imbecile  of  between 
thirty  and  forty  years  of  age,  able  only  to  utter 
inarticulate  sounds.  The  amount  fixed  was  in- 
sufficient to  secure  the  appearance  of  the  accused 
for  trial.  The  charge  was  one  upon  which,  if  a 
conviction  were  obtained,  a  sentence  must  follow 
altogether  out  of  proportion  io  the  amonnt 
of  bail  fixed. 

Argued  for  the  panel — The  question  whether 
bail  should  be  allowed  or  not  had  been  properly 
decided  by  the  Sheriff-Substitute  in  granting 
bail.  The  Adyooate-Depute  had  no  right  to 
assume  that  the  precognitions  disclosed  the  facts 
that  wonld  be  proved  against  the  accused.  As 
to  the  amount  of  the  baU,  the  snm  was  ample  in 
every  respect  to  secure  the  attendance  of  the 
accused.  In  point  of.  fact  the  accused  was  quite 
nnable  to  raise  the  amonnt  and  obtain  any  bene- 
fit or  assistance  in  the  preparation  of  bis  de- 
fence. 

At  advising — 

LoKD  JusTiOE-CiiEnK — I  am  of  opinion  that  bail 
should  not  be  allowed  in  any  case  where  the  public 
prosecutor  charges  the  prisoner  with  the  crime  of 
rape  unless  there  be  very  exceptional  circum- 


stances, and  certainly  not  where  the  Lord  Adro- 
oate  objects  to  its  being  granted,  and  statss  on 
his  responsibility  that  his  investigation  of  tbt 
case  does  not  disclose  any  facts  tending  to  shov 
that  it  should  be  dealt  wiUi  as  exceptional  If  io 
any  such  case  there  ware  exceptional  ciroam- 
stanoes  the  Lord  Advocate  could  himself  takt 
these  into  oonsideratien  and  consent  to  bail,  but 
I  should  regret  its  being  established  as  a  pre- 
cedent in  principle  that  bail  is  to  be  allowed  in 
ordinary  cases  of  rape.  In  this  case  I  am  of 
opinion  that  the  sum  of  bail  fixed  by  the  BheriS- 
Snbstitute  was  quite  inadequate,  and  the  public 
proseoutor  has  by  this  appeal  from  the  deliver 
anee  of  the  Sheriff-Substitute  raised  the  questioB 
not  only  of  the  amount  of  the  bail  fixed,  but 
whether  bail  should  have  been  granted  at  all ;  he 
says  it  should  not  have  been  granted,  and  repeats 
that  the  case  is  a  very  serious  one.  As  there  do 
not  seem  to  me  to  be  any  circumstances  to 
justify  the  Sheriff-Substitute  in  granting  bail  I 
shall  reverse  his  deliverance  and  refuse  bail. 

The  Court  reversed  the  decision  of  the  Sheriff- 
Substitute  and  refnsed  bail. 

Counsel  for  the  Lord  A  dvooate — Duncan  Bobert- 
son.     Agent — Crown  Agent. 

Counsel  for  the  Panel— Law.  Agent— William 
Chalmers,  W.S. 


Thursday,  July  4. 

(Before  the  Lord  Justice-Clerk,  Lord  M'Laren, 
and    Lord    Einnear.) 

WYLIE  V.  THOH. 

JuMtMmy  Oases — PuUie-Houses  {SeoUand)  Act* 
Amendment  Act  1862  (25  itiid  26  Viet.  cap. 
85),  see.  n—0»mplaint— Deviation fimn  SbUu- 
tory  Form— Certificate  "in  <Aa<  behalf." 

Section  17  of  the  Public-Houses  (Scotland) 
Acts  Amendment  Act  1862  provides  that 
"Every  person  trafficking  in  any  spirits  or 
other  ezciseable  liquors  in  any  place  or  pre- 
mises without  having  obtained  a  certificate 
in  that  behalf  in  terms  of  this  Act,  shall  b« 
guilty  of  an  offence." 

A  person  was  charged  with  trafficking  in 
liquors  "without  having  a  certificate  autho- 
rising and  empowering  him  to  keep  premises 
for  the  sale  of  exciseable  liquors  therein," 
and  was  convictjed.  In  a  suspension  it 
appeared  that  the  accused  held  no  certificata 
for  the  premises,  but  that  there  was  a  sub- 
sisting certificate  in  the  hands  of  a  person 
who  prior  to  the  date  of  the  conviction  had 
granted  a  trust-deed  for  behoof  of  his  credi- 
tors. It  was  alleged  by  the  complainer  that 
he  had  been  entrusted  by  this  person  with 
the  management  of  the  premises,  and  wit 
BO  managing  for  him  when  convicted.  HM 
that  as  the  charge  contained  in  the  oompliint 
was  in  effect  that  of  trafficking  without  hav- 
ing obtained  a  personal  certificate,  and  that 
it  had  not  been  open  to  the  aocuaed  to  plead 
his  employer's  certificate,  there  had  been  a 
deviation  from  the  statutory  forms  which 
had  prevented  substantial  justice  from  being 
done,  and  the  conviction  suspended. 
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This  yna  a  snspension  bronght  by  Allan  Wjlie, 
Linlithgow,  of  a  oonTiotion  obtained  against  him 
before  the  Magistrates  of  the  bnrgh  of  Linlith- 
gow for  a  oontravention  of  the  Publio-Hoiises 
(•Scotland)  Aots  Amendment  Act  1662  (25  and  26 
Vict.  cap.  35),  sec.  17.  Section  17  proyides 
'*  Every  person  trafficking  in  any  spirits  01  other 
exciseable  liquors  in  any  place  or  preniises  with- 
out having  obtained  a  certificate  in  that  behalf 
in  terms  of  this  Act  shall  be  gnilty  of  an  offence." 
The  facts  of  the  case  are  fully  set  forth  in  the 
opinion  of  Lord  M'Laren. 

At  adyising — 

LoBD  M'Labxn — This  case  comas  before  ns 
onder  a  bill  of  suspension  of  a  conviction  ob- 
tained before  the  Magistrates  of  the  burgh  of 
Linlithgow  for  a  contravention  of  the  Fablio- 
Hooses  (Scotland)  Acts  Amendment  Act  1862. 

Under  the  provisions  of  the  statute  the  con- 
viction is  not  subject  to  review  on  the  merits, 
but  is  liable  to  be  set  aside  in  respect  of  such 
deviation  from  the  statutory  forms  as  may  have 
prevented  substantial  justice  from  being  done. 

We  have  no  record  of  the  evidence,  but  we 
must  consider  what  are  the  admitted  facts  of  the 
case  for  the  purpose  of  seeing  whether  the  com- 
plaint is  framed  in  conformity  ,with  the  statutory 
enactments  so  as  to  raise  a  question  of  criminality 
upon  those  facts. 

In  the  present  case  the  complaint  sets,  forth 
that  Allan  Wylie,  hotel-keeper,  Linlithgow  (the 
eomplainer  in  this  Court),  did  on  a  certain  day, 
within  the  premises  occupied  by  him,  traffic  in 
spirits  and  other  exciseable  liquors  "without 
having  a  certifloate  aatborising  and  empowering 
him,  tiie  said  Allan  Wylie,  to  keep  premises  in 
Linlithgow  for  the  sale  of  exciseable  liqnors 
therein,  contrary  to  the  provisions  of  the  seven- 
teenth section"  of  the  said  Act. 

It  is  the  fact  that  there  was  a  current  certificate 
applicable  to  the  Palace  Hotel  at  Linlithgow  in 
which  the  offence  is  said  to  have  been  com- 
mitted. 

The  certificate  was  in  the  name  of  William 
Tod,  the  landlord  of  the  Palace  Hotal,  and  it  was 
current  at  the  date  of  the  alleged  offence.  It  is 
not  snggested  that  Tod  had  done  anything  to 
forfeit  the  benefit  of  his  certificate. 

The  suspender  states  that  in  September  1888 
he  was  entrusted  by  Tod  with  the  management 
of  the  hotel,  Tod  being  then  in  a  delicate  state  of 
health,  and  unable  to  continue  in  the  personal 
management  of  his  business. 

Whatever  may  have  been  the  reason  for  de- 
volving the  management  of  the  hotel  on  Wylie, 
such  devolution  could  in  no  way  impair  the  force 
of  the  certificate  granted  to  Tod,  or  render  Wylie 
liable  to  a  prosecution  for  selling  spirits  without 
a  licence,  because  it  is  not  open  to  question  that 
A  licensed  victualler  who  has  obtained  a  certificate 
'  in  his  own  name  may  lawfully  carry  on  his  busi- 
ness through  a  manager. 

Thereafter  Mr  Tod  fell  into  embarrassed  oir- 
camstanoe8,.and  after  consulting  with  his  credi- 
tors granted  a  trnst-deed  in  favour  of  Mr  James 
Oraig,  O.A.,  with  a  view  to  the  payment  of  his 
debts  ont  of  the  proceeds  of  the  trust-estate. 

The  theory  of  the-  prosecution  is,  that  that 
proceeding  divested  Tod  of  his  estate,  and  that 
Us  licence,  and  the  certificate  on  which  it  was 
obtained,  either  became  the  property  of  Tod's 
creditors  or  lapsed  altogether. 


This  is  not  the  view  on  which  Tod  himself  or 
his  creditors  acted.  The  creditors  apparently 
were  willing  that  the  spirit  business  should  be 
carried  on  as  formerly  under  the  management  of 
Wylie,  and  the  business  was  so  carried  on  with- 
out objection  until  notice  was  given  by  the 
authorities  of  th«ir  intention  to  institute  a  prose- 
cution unless  Wylie  should  be  able  to  obtain  a 
transfer  of  the  licence  into  his  own  name. 

If  it  were  necessary  to  consider  whether  the 
prosecutor  was  well-founded  in  his  view  of  the 
effect  of  the  trnst-deed,  I  should  most  probably 
differ  with  him  in  his  view  of  the  law  applicable 
to  this  point.  A  trust-deed  granted  for  the  bene- 
fit of  creditors  is  not  a  matter  with  which  the 
public  authorities  are  concerned.  Such  deeds 
do  not  usually  displace  the  trader  from  the 
management  of  his  business.  Indeed  the  chief 
reason  of  preference  for  a  private  trust  over  a 
sequestration  is  that  it  does  not  involve  the 
sacrifice  of  a  going  business,  and  very  often  the 
deed  provides  for  the  business  being  carried  on 
by  the  truster  under  supervision.  I  am  unable 
to  see  how  the  granting  of  such  a  deed  can  have 
the  effect  of  depriving  the  licenoee  of  the  benefit 
of  his  certificate.  In  this  respect  the  position  of 
the  trustee  for  creditors  is  not  materially  different 
from  that  of  a  manager,  because  he  is  accountable 
to  the  truster,  and  his  powers  come  to  an  end 
when  the  purposes  of  the  trust  are  fulfilled. 

For  reasons  which  I  shall  presently  state,  this 
point  does  not  directly  arise  for  decision,  but  it 
is  to  be  kept  in  view  in  considering  the  form  and 
language  of  the  complaint. 

The  complaint  is  founded  on  the  17th  section 
of  the  Act  of  1862.  Now,  the  offence  as  declared 
by  that  section  is,  the  "  trafficking  in  any  spirits 
or  other  exciseable  liqnors  in  any  place  or  premises 
without  having  obtained  a  certificate  in  that  be- 
half in  terms  of  the  Act. " 

Comparing  the  statutory  definition  of  the 
offence  with  the  description  of  the  offence  in  this 
complaint  it  is  evident  that  there  is  a  material 
variation  of  phraseology,  because  in  the  com- 
plaint the  accused  is  charged  with  trafficking  in 
spirits  "  without  haying  obtained  a  certificate 
authorising  and  empowering  him,  the  said  Allan 
Wylie,  to  keep  premises  in  Linlithgow  aforesaid 
for  the  sale  of  exciseable  liquors."  It  is  hot 
necessarily  an  objection  to  a  complaint  that  it 
does  not  merely  echo  the  words  of  the  statutory 
enactment,  provided  the  meaning  be  identical 
with  that  of  the  enactment  declaring  the  nature 
of  the  offence.  But  in  this  case  the  variation  is 
material.  Under  a  complaint  in  the  statutory 
form  it  would  be  open  to  the  accused  to  put 
forward  the  certificate  granted  to  his  employer 
Tod  as  being  "a  certificate  in  that  behalf"  in 
terms  of  the  statute.  Under  the  actual  complaint 
the  accused  could  not  found  on  his  employer's 
certificate,  because  the  charge  against  him  is  in 
effect  that  he  trafficked  in  exciseable  liquors 
without  having  obtained  a  personal  certificate. 
We  do  not  know  what  were  the  precise  grounds 
on  which  the  Magistrates  of  Linlithgow  convicted 
the  eomplainer  of  an  offence,  but  it  is  sufficient 
for  the  disposal  of  this  case  that  the  Magistrates 
may  have  convicted  Wylie  for  the  supposed 
offence  of  trafficking  without  having  obtained  a 
personal  certificate. 

For  these  reasons  I  am  of  opinion  that  the 
complaint  does  not  set  forth  an  offence  in  terms 
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of  the  Fnblio-Honses  Amendment  Act  of  1862, 
and  that  this  is  a  deviation  from  the  statntory 
forms  which  ia  prejudicial  to  the  aocnsed,  and 
which  has  prevented  substantial  justice  from 
being  done. 

If  the  Court  is  of  this  opinion  it  follows  that 
the  conviction  should  be  quashed. 

The  IiOBD  Jusiioi-CiiEBE  and  Lobd  Eihhulb 
concurred. 

The  Oourt  quashed  the  conviction. 

OouDsel  for  the  Oomplainer — Gk>ud7.  Agents 
—Douglas  &  Millar,  W.8. 

Oonusel  for  the  Respondent — A.  J.  Young. 
Agent — Party. 


Monday,  July  8. 

(Before  the  Lord  Justice-Olerk,  Iiord  M'Laren, 
and  Lord  Bntherfurd  Clark.) 

FERGUSON  V,  CARNOCHAN  (P.-F.  OF  THE 
BURGH  COURT  OF  STRANRAER). 

JuvUnary  Vote* — Breadi  of  tKe  Peae»—"  T»  Ou 
Alarm  of  the  Lieges. " 

Under  a   complaint    for    breach    of    the 
peace  it  was  proved  that  the  accused,  in  his 
house,  which  was  situated  in  a  street,  had, 
about  three  a.m.,  used  loud  language,  accom- 
panied by  oaths   and   imprecations,   which 
ooold  be  heard  in  the  street  at  a  considerable 
distance,   and    he  was    oonvicted.      In    an 
appeal  against  the  conviction,  Tutd  that  the 
acts  proved  were  such  as  were  calculated  to 
cause  alarm  to  the  lieges,  and  conviction 
ruiiained. 
This  was  an  appeal  by  Nail  Ferguson,  pnblio- 
honse   keeper,   Btranraer,  upon    a  case  stated, 
against  a  conviction  for  ttie  offence  of  breach  of 
the  peace  obtained  before  the  Burgh  Court  of 
Stranraer  upon  a  complaint  at  the  instance  of 
James  Stuart  Oamochan,   Procurator-Fiscal  of 
the  Oourt.     The  following  facts,  inter  alia,  were 
set  forth  in  the  case  as  proved,  viz.  — "That 
shortly  before  three  o'clock  on  the  morning  of 
Sunday  7th  April  1889  a  light  was  seen,  and  the 
appellant  was  heard  making  a  noise  and  disturb- 
ance, and  using  loud  language  within  his  pre- 
mises in  Charlotte  Street,  Stranraer,  same  being 
a  licensed   public-hense,  by  two   constables   on 
duty   who  were    going  past    said   premises   on 
their  rounds  on  the  morning  in  question.     The 
noise    continued    for   some    time,    but   at  first 
was  not  so  great,  and    the  constables  on  re- 
turning  about  an   hour  afterwards  found   the 
noise  still  continuing,  and  which  they  heard  in 
Castle  Street  at  a  part  thereof  about  thirty  yards 
off,  and  which  consisted  of  cursing  and  swearing 
against  Lord   Stair,   and   sending   him   to  hell, 
apparently  in  a  dispute  on  Home  Bale.     The  con- 
stables could  not  swear  tbat  it  was  the  appellant 
who  was  cursing  and  swearing,  but  they  had  no 
doubt  that  it  was  his  voice,  as  they  knew  his 
voice." 

The  question  of  law  for  the  opinion  of  the 
High  Court  of  Justiciary  was — "  Whether  the 
appellant,  on  the  facts  so  proved,  is  guilty  of  the 
crime  charged." 


Argued  for  the  appellant — There  was  no 
breach  of  the  peace.  The  alleged  disturbance 
consisted  of  loud  talk  in  a  private  house,  and  did 
not  cause  alarm  to  any  person  in  the  house  or 
outside  of  it — Bitchie  v.  M'Phee,  October  25, 
1882,  6  Coup.  147;  Built  v.  Linton,  November 
20,  1865,  6  Irv.  210;  GalbraUh  v.  Muirhead, 
November  17,  1866,  2  Irv.  520 ;  Banki  v. 
M'Lennan,  November  16,  1876,  3  Coup.  639; 
Armour  v.  Maei-ae,  Blarob  9,  1886,  1  White,  58. 

Argued  for  the  respondent— A  breach  of  the 

Seace  might  take  place  in  a  private  house — 
toMTiewt  and  Rodden  v.  Linton,  February  27, 
1860,  3  Irv.  570.  The  noise  was  long  continued, 
occurred  in  a  populous  part  of  the  town,  and  was 
such  as  was  calculated  to  cause  alarm.  Actual 
alarm  did  not  require  to  be  proved.  The  csaei 
cited  by  the  appellant  were  not  in  point,  as  they 
were  all  cases  in  which  the  charge  was  defective 
ia,  one  or  other  of  these  respects. 

At  advising — 

Lobd  Jcsrncx-CiiEBK — There  are  two  points  in 
this  case.  The  first  is,  whether  the  offence 
oharg:ed  Isaving  taken  place  in  the  accused's  own 
premises  can  constitute  a  breach  of  the  peace. 
That  point  is  ruled  by  the  case  of  Matthetct  and 
Bodden,  which  decides,  and  I  think  soundly,  that 
a  breach  of  the  peace  may  be  committed  in  a 
private  house. 

The  second  point  is,  whether  the  facts  disclosed 
are  such  that  a  breach  of  the  peace  can  be 
inferred  from  them.  I  am  of  opinion  that  they 
are.  Breach  of  the  peace  consists  in  such  acts  as 
will  reasonably  produce  alarm  in  the  minds  of 
the  lieges,  not  necessarily  alarm  in  the  sense  of 
personal  fear,  but  alarm  lest  if  what  is  going  on 
is  allowed  to  continue  it  will  lead  to  the  breaking 
up  of  the  social  peace.  The  words  "to  the 
alarm  of  the  lieges  "  in  a  charge  of  breach  of  the 
peace  mean  that  what  is  alleged  was  likely  to 
alarm  ordinary  people,  and  if  continued  might 
cause  serious  disturbance  to  the  community.  In 
this  case  what  is  found  proved  is  that  the  appel- 
lant was  making  a  noise  an4  disturbance,  and 
using  loud  language  within  his  premises  at  an 
early  hour  upon  a  Sunday  morning.  He  was 
heard  by  two  constables.  About  an  hour  after- 
wards the  constables  being  again  near  the  pre- 
mises heard  it  still  continuing,  and  from  a 
distance  of  thirty  yards  were  able  to  hear 
specific  shouts  directed  against  a  particular 
individual  accompanied  by  imprecations.  I  am 
of  opinion  that  if  a  person  at  three  o'clock  on 
a  Sunday  morning  uses  loud  language  and 
oaths  and  imprecations  so  as  to  be  heard 
at  a  considerable  distance  in  the  atreet  of 
a  town  he  commits  a  breach  of  the  peace, 
and  therefore  that  the  Magistrates  had  before 
them  facts  sufficient  to  jnstify  them  in  finding 
the  accused  guilty.  The  facts  in  this  case  are 
almost  identical  with  those  in  the  case  of 
Matthem  and  Rodden,  with  the  exception  that 
in  that  case  there  was  fighting.  But  as  fighting 
inside  of  a  house  can  affect  persons  outside  only 
in  so  far  as  it  causes  noise  in  the  street,  I  take  it 
that  the  case  of  MatUuvit  and  Bodden  would 
have  been  held  equally  relevant  without  the 
allegation  of  fighting. 

Lobd  M'Labbn— The  question  is,  whether  the 
facts  found  to  be  proved  support  the  oonviotioD, 
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and  that  involves  the  oonBieleratioii  of  what 
elementB  of  faot  are  necessary  to  constitute  the 
crime  of  breach  of  the  peace.  The  dearest  case 
of  breach  of  the  peace  consiets  in  engaging 
in  hostilities  either  in  the  street  or  in  a  private 
groand,  for  I  agree  that  it  makes  no  difference 
whether  the  offence  be  committed  in  a  public  or 
private  place,  provided  the  lieges  be  alarmed. 
Bat  breach  of  the  peace  is  not  confined  to  acts 
of  this  desoription.  "Peace  "  is  not  used  as  the 
antithesis  of  ' '  war. "  Breach  of  the  peace  means 
breach  of  pnblio  order  and  decorum,  accompanied 
always  by  the  qoalification  that  it  is  to  the  alarm 
and  annoyance  of  the  public.  Mere  inartioolate 
noises  and  cries  not  calcolated  to  be  offensive  to 
anyone  have  bean  held  not  to  amount  to  breach 
of  the  peace.  On  the  other  hand,  where  the 
brawling  is  of  such  a  kind  as  to  be  offensive  and 
alarming  it  is  not  necessary  that  those  who  hear 
it  should  be  alarmed  for  themselves.  It  is 
enough  that  offensive  language  should  be 
uttered  in  a  noisy  and  clamorous  manner  so  as  to 
cause  reasonable  apprehension  in  the  minds  of 
those  who  hear  it  that  some  mischief  may  result 
to  the  public  peace — that  is,  to  other  persons  than 
themselves. 

I  am  quite  satisfied  that  the  language  used 
here,  heard  in  the|public  street  in  Stranraer,  with 
the  aggravation  that  it  was  used  at  night,  and 
noeompanied  by  noisy  conduct,  was  calculated  to 
be  particularly  disturbing,  and  that  facts  have 
been  proved  sufficient  to  justify  the  Magistrates 
in  convicting. 

LoBD  BuTBZBrnBi)  Ci^BK  concurred. 

The  Court  sustained  the  conviction. 

Counsel  for  the  Appellant— A.  S.  D.  Thomson. 
Agent — B.  Broatch,  L.A. 

Counsel  for  the  Bespondent— Ure.  Agent — 
Peter  Pearson,  S.S.O. 


OOUET    OF    SESSION. 

Saturday/,  June  29. 

FIRST     DIVISION. 

[Lord  Kinnear  Ordinary. 
8TEWAKT  V.  KENNEDY. 
{Ante,  p.  368.) 
Contract —  Sale  —  Esientials  of  Sale—JSniailat 
E»taie — Beduclion—Issuei—Euential  Error. 
An    heir  of   entail   in   possession   having 
entered  into  a  contract  for  the  sale  of  the  en- 
tailed estate,  the  Court  construed  the  contract 
to  mesn  that  the  seller  was  under  a  legal 
obligation  to  apply  to  the  Court  for  approval 
of  the  sale   under  the  5th  section  of  the 
Entail  Amendment  Act  1853,  as  amended  by 
the  Entail  Acts  of  1875  and  1882. 

In  an  action  by  the  seller  to  have  the 
oontract  reduced  on  the  ground,  inter  alia, 
of  essential  error,  in  respect  that  in  entering 
into  the  contract  he  believed  he  would  be 
bound  by  it  to  apply  to  the  Court  for  an 
order  of  sale  under  the  Entail  Act  1882, 
voi~  zxvi. 


whereby  an  entailed  estate  might  be  con- 
verted into  entailed  money,  and  would  not 
be  bound  to  sell  at  the  price  proposed  if  the 
Court  should  hold  it  to  be  inadequate — held 
(dill.  Lord  Sband)that  the  error  alleged  was 
not  in  the  essentials  of  the  contract,  but  as 
to  its  import  and  effect,  and  an  issue  of 
essential  error  disallowed. 

Opinion  (per  Lord  Shand)  that  the  con- 
tract being  in  the  opinion  of  the  pursuer 
subject  to  a  suspensive  condition,  there  never 
was  in  idem  plaeiium  conientut  et  eonventio 
between  the  parties,  and  that  the  pursuer 
was  therefore  entitled  to  an  issue  of  essential 
error. 

Proeeii — Jury  Trial — latuei — Appeal  to  the  Home 
of  Lordi— Competency  of  Motion  to  Proceed  with 
Cause  pending  Appeal. 

In  an  action  of  redaction  of  missives  of 
sale  the  Court  (Lord  Shand  (ftM. )  appoved  of 
an  issue  for  the  trial  of  the  cause,  but  dis- 
allowed certain  other  issues.     The  defender 
thereafter  moved  to  have  a  day  fixed  for  the 
trial  of  the  canse,  but  the  Court,  in  ^respect 
that  the  pursuer  had  presented  a  petition  to 
the  House  of  Lords  against  the  interlocutor 
approving  of  the  issue,  refused  the  motion. 
In  consequence  of  the  judgment  of  the  Court 
pronounced  on  8th  February  1889  In  the  case  of 
Kennedy  v.  Stewart,  reported  ante,  p.  338,  Sir 
Archibald  Stewart  raised  the  present  aotionagainst 
John  Kennedy,  in  which  he  sought  reduction  (1) 
of  the  letter  written  by  him  on  19th  September 

1888,  which  was  in  these  terms: — "Murily 
CaitU,  I9th  Sepir.  1888.— Dear  Sir,— Having 
reference  to  my  interview  and  conversation  with 
you  and  Mr  Olendinning  yesterday,  I  now  desire. 
to  say  that  I  am  willing  to  dispose  of  the  entire 
estate  of  Murtly,  &,c.,  consisting  of  about  33,000 
acres,  with  all  the  buildings  and  appurtenances 
thereto  belonging,  and  all  the  rights,  revenues, 
and  issues  thereof  for  ever,  on  the  basis  of  twenty- 
five  years'  purchase  of  the  present,  or  even  an 
appraised  valuation,  of  the  nett  rental  thereof,  as 
may  be  ascertained  by  an  agreed  appraisement, 
you  appointing  one,  and  me  the  other,  and  if  the 
twe  cannot  agree,  a  third  party  to  be  chosen  by 
the  two.  Payment  to  he  made  in  cash  unless  it 
be  otherwise  agreed  as  to  any  part,  and  posses- 
sion to  be  given  not  later  than  the  15th  of  May 

1889.  This  offer  to  be  open  for  your  acceptance 
for  two  weeks  from  this  date,  and  on  your  noti- 
fying to  me  or  to  my  agents  (Messrs  Dnndas  & 
Wilson,  C.S.)  of  such  acceptance  on  or  before 
the  expiry  of  that  time  it  will  be  binding.on  me. 
In  the  event  of  your  acceptance  the  sale  is  made 
snbject  to  the  ratification  of  the  Court. — Yours 
truly,  A.  D.  Stewabt.  J.  S.  Kennedy,  Esq." 
And  (2)  of  the  letter  to  him  by  Kennedy  dated 
20th  September  1888,  which  was  in  these  terms : 
—  "  Elmpark,  Ettriek  Road,  Edinburgh,  20th 
Sept.  1888.— Sir  A.  Douglas  Stewart,  Bari, 
Murtly  Castle,  Murtly. — Dear  Sir  Douglas, — I 
hereby  accept  your  offer  of  the  entire  estate  of 
Murtly,  &c.,  with  all  the  buildings  and  appur- 
tenances thereto  belonging,  and  all  the  rights, 
revenues,  and  issues  thereof  forever,  ascontaiued 
in  your  letter  to  me  of  yesterday's  date,  and  I 
agree  to  purchase  said  estate,  &e.,  at  twenty-five 
years'  purchase  of  the  present  nett  rental  thereof, 
and  that  on  the  conditions  set  forth  in  your  said 
letter,  a  copy  of  which  is  annexed  hereto. — Yours 

NO.  XL. 


626 


The  ScoUiak  Law  Reporter.—  Vol  XX  VI. 


LBtcmit  T.  Ktsmdy, 
Jane»,uagi 


faithfnily,  Jobn  S.  "KxtnasaY.  P.  8. — I  have 
acted  more  promptly  than  I  would  otherwise  have 
liked  to  do,  as  I  most  return  to  the  Ck>ntinent  at 
onee  to  join  my  wife.  I  leare  here  to-night  or 
to-morrow  morning. — J.  8.  K." 

With  reference  to  the  oircumstanoea  under 
whioh  the  said  letters  were  written,  the  pursuer 
averred  as  follows: — "Early  in  the  month  of  July 
1888  the  pursuer  received  a  letter  from  Mr 
Peter  Glendinning  of  The  Lenohold,  Dalmeny 
Park,  desiring  to  know,  'in  the  interest  of  an 
American  gentleman,'  whose  name  he  did  not 
disclose,  whether  the  pursuer  entertained  any 
idea  of  selling  all  or  any  of  his  estates,  and  if  so, 
at  what  price.  The  pursuer  was  not  unwilling, 
if  a  price  should  be  offered  of  whioh  he  and  his 
legal  advisers  approved,  to  convert  his  entailed 
estates  into  entailed  money,  according  to  the 
procedure  authorised  by  the  Entail  (Scotland) 
Act  1882.  The  pursuer  replied  to  Mr  Glen- 
dinning that  he  would  be  glad  to  see  him  when 
he  was  in  the  neighbourhood.  Mr  Glendinning 
came  to  Murtly,  and  saw  the  pursuer  on  13th 
July.  On  18th  September  1888  the  defender 
Mr  Kennedy  (whom  the  pursuer  then  saw  for 
the  first  time)  and  Mr  Glendinning  came  to 
Murtly,  and  were  shown  over  the  OasUe  and 
grounds,  partly  by  the  pursuer  and  partly  by  his 
servants.  The  pursuer  had  also  given  a  written 
order  to  enable  them  to  visit  Bohallion,  Strath- 
braan,  and  Grantally,  and  to  see  the  various 
objects  of  interest,  which  it  is  believed  they  did 
on  the  same  day.  On  the  forenoon  of  the  next 
day,  19th  September,  Mr  Glendinning  unexpec- 
tedly arrived  at  Murtly  Castle,  where  the  pursuer 
and  Lady  Stewart  were  alone.  The  pursuer  was 
at  and  about  this  time  a  frail  and  infirm  old 
man,  suffering  from  illness,  and  in  a  nervous 
and  excitable  condition.  Owing  to  his  physical 
and  nervous  state,  as  well  as  his  advanced  age, 
his  mind  and  will  were  not  in  a  good  state  of 
control.  He  was  in  a  weak  and  facile  state  of 
mind,  and  easily  imposed  upon,  unfit  to  conduct 
business  or  to  make  a  bargain,  and  unable,  from 
his  physical  and  mental  conditions,  to  resist 
pressure  or  to  endure  flurry  or  excitement.  Mr 
Glendinning,  taking  advantage  of  these  circum- 
stances, and  acting  as  agent  for,  or  on  behalf  of, 
Mr  Kennedy,  did,  by  undue  pressure  or  solicita- 
tion, and  by  fraud  or  circumvention,  impose 
upon  the  pursuer,  and  did  obtain  or  procure 
from  bim  the  said  pretended  letter  first  set  forth 
in  the  summons,  to  bis  lesion  as  after  men- 
tioned. Mr  Glendinning,  after  expressing 
regret  that  Mr  Kennedy  had  been  disappointed 
with  the  estates,  and  had  not  made  an  offer  to 
purchase  them,  and  enlarging  on  the  advantages 
to  the  pursuer  of  such  a  sale,  suddenly  produced 
from  his  pocket  a  draft  letter  which  he  earnestly 
pressed  the  pursuer  to  copy  in  his  own  hand- 
writing, and  sign  as  his  own  letter.  He  repre- 
sented to  the  pursuer  that  the  mstter  was  argent 
and  would  brook  no  delay,  and  hurried  and 
pressed  him  to  copy  and  sign  it  immediately. 
The  pursuer  was  unwilling  to  do  so,  but  ulti- 
mately, being  ill,  nervous,  and  excited,  and 
weak  and  faoile  as  above  mentioned,  he  yielded 
to  the  pressure  put  upon  him  by  Mr  Glendinning, 
and  copied  out  the  draft  letter  and  signed  it. 
The  letter  thus  written  and  signed  by  the  pursuer 
is  that  first  set  out  in  the  summons.  As  soon  as 
the  pursuer  had  copied  and  signed  the  letter  Mr 


Glendinning  put  it  in  his  pocket  and  left  Mnrtly. 
Throughout  the  negotiations  for  a  sale  of  the 
estates  above  described,  and  in  his  interview 
with  Mr  Glendinning,  the  pursuer  had  in  bis 
mind  the  method  with  which,  as  already  ex- 
plained, he  was  acquainted,  viz. ,  the  conversion 
of  the  estates  into  a  fund  of  entailed  money 
under  the  procedure  prescribed  by  the  Act  at 
1882.  Mr  Glendinning  was  well  aware  that  the 
pursuer  had  presented  a  petition  under  that  Act, 
as  already  mentioned,  and  that  he  was  thus 
acquainted  with  its  general  scope  and  purpose. 
The  pursuer  was  not  aware  of  any  other  mode  of 
selling  an  entailed  estate,  and  it  never  entered 
his  thought  that  he  might  be  committing  him- 
self to  sell  the  estate  on  the  footing  of  paying 
compensation  to  the  next  heir  or  heirs  of  entuL 
Mr  Glendinning  at  the  said  interview  repre- 
sented to  the  pursuer  that  the  effect  of  wiitiiig 
the  said  letter  would  be  merely  to  give  the 
pursuer  a  little  hold  on  Mr  Kennedy  in  the  event 
of  his  accepting  its  terms.  Mr  Glendinning 
thereby  induced  the  pursuer  to  believe  that  the 
result  of  the  acceptance  by  Mr  Kennedy  of  the 
offer  contained  in  the  said  letter  would  be  a  con- 
ditional bargain ;  that  the  pursner  would  ba 
bound  to  go  to  the  Court  for  authority  to  sell  the 
estates  under  the  procedure  which  ha  knew  of  to 
Mr  Kennedy,  and  if  the  Court  shonld  approve  of 
the  whole  terms  of  the  proposed  bargain  as  fur 
and  reasonable,  and  should  ratify  the  same,  tbit 
Mr  Kennedy  would  be  bound  to  purchase  on  the 
same  terms ;  but  that,  if  the  Court  shonld  hold 
that  the  price  was  inadequate,  the  pursuer  would 
not  be  bound  to  sell  at  the  price  proposed.  The 
pursuer  was  induced  to  believe,  and  did  believe, 
that  the  whole  matter  would  on  Mr  Kennedy's 
acceptance  be  still  open  for  investigation  and 
consideration  in  the  application  to  the  Goart, 
and  that  he  might  obtain  the  advioe  of  his  law- 
agents  as  well  as  the  protection  of  the  Court  aa 
above  mentioned.  The  pursuer  when  he  wrote 
out  and  signed  the  said  letter  was  under  essential 
error  as  to  its  meaning  and  effect  &  above  set 
forth,  and  said  error  was  induced  by  the  repre- 
sentations made  to  him  by  Mr  Glendinning. 
The  said  representations  were  false  and  frandn- 
leut.  Or  otherwise,  Mr  Glendinning  believed 
that  the  meaning  and  effect  of  the  said  letter 
were  such  as  the  pursuer  believed  and  wis 
induced  by  Mr  Glendinning  as  above  stated  to 
believe  them  to  be,  in  which  case  the  pursner 
avers  that  the  contract  embodied  in  the  said 
letter  and  the  defender's  reply  thereto  was 
entered  into  under  mutual  essential  error  on  the 
part  both  of  the  pursuer  and  defender  as  to  its 
tenor  and  effect  as  above  set  forth. 

The  pursuer  pleaded,  inter  aUa — "(1)  The 
pursuer  is  entitled  to  decree  of  reduction  as  con- 
cluded for,  in  respect  that  the  said  letter  dated 
19tb  September  1888  was  impetrated  from  bim 
to  his  lesion  by  Mr  Glendinning,  as  agent  for  or 
on  behalf  of  Mr  Kennedy,  by  undue  pressure 
and  solicitation,  and  by  fraud  or  circumvention, 
he  being  in  a  weak  and  facile  condition,  and 
easily  imposed  upon,  as  set  forth  in  the  conde- 
scendence. (2)  The  pursner  is  entitled  to  decree 
of  reduction  as  eoncluded  for — let,  Because  the 
said  letter  of  19th  September  1888  was  signed 
by  him  under  essential  error.  2nd,  Because  in 
signing  the  said  letter  the  pursuer  was  under 
essential  error  induced  by  the  said  Mr  Olen- 
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dinning.  Srd,  Beoanse  in  signing  the  said  letter 
the  pnisnei  was  under  essential  error,  induced 
by  false  and  frandnlent  representations  made  by 
Mr  Olendinning." 

The  defender  pleaded,  inttfr  oJta— '<(1)  The 
pursner's  statements  are  irrelevant." 

The  pnrsner  proposed  the  following  iisaes  for 
the  trial  of  the  cause : — "  (1)  Whether,  on  or 
about  19th  September  1888,  the  pursuer  was 
wea^  and  facile  in  mind,  and  easily  imposed 
npon ;  and  whether  Mr  Peter  Olendinning,  of 
The  Lenohold,  Dalmeny  Park,  taking  advantage 
of  the  said  weakness  and  facility,  did,  by  frand 
or  oircnmTention,  impetrate  and  obtain  from  the 
pnrsuer  the  letter,  dated  19th  September  1888, 
No.  7  of  process,  to  his  lesion  ?  (2)  Whether  in 
gpranting  the  said  letter  the  pursuer  was  under 
•■■ential  error  as  to  its  import  and  effect  ?  (3) 
Whether  in  granting  the  said  letter  the  pursuer 
was  under  essential  error  as  to  its  import  and 
effect,  induced  by  the  said  Peter  Glendinning? 
(4)  Whether  in  granting  the  said  letter  the  pur- 
suer was  under  essential  error  as  to  its  import 
and  effect,  induced  by  false  and  frandulent  re- 
presentations made  by  the  said  Peter  Olen- 
dinning? (6)  Whether  the  said  letter,  and  the 
•ooeptanoe.  No.  11  of  process,  were  granted  by 
the  pursuer  and  defender  under  mutual  essential 
error  as  to  their  import  and  effect  ?" 

The  Lord  Ordinary  (Eimnzab)  on  28th  May 
approTed  of  the  first  issue  proposed,  and  ap- 
pointed it  to  be  the  issue  for  the  trial  of  the 
cause,  but  disallowed  the  other  issues. 

"Note. — The  averments  appear  to  me  to  be 
sufficient  to  support  the  first  issue,  but  the  re- 
maining issues  proceed  on  the  assumption  that 
the  issue  of  facility  and  frand  or  circiunvention 
has  been  negatived,  and  on  that  assumption 
there  is  in  my  judgment  no  relevant  averment  of 
error. 

"  It  is  not  alleged  that  the  parties  were  under 
error  as  to  any  of  the  essential  terms  of  the  con- 
tract, but  only  that  the  pursuer  did  not  know  at 
the  time  that  he  could  be  required  to  execute 
the  contract  in  the  manner  determined  by  the 
judgment  of  the  Court.  But  a  contract  de- 
liberately executed  on  the  terms  which  the 
parties  intended  cannot  be  set  aside  on  the 
ground  that  one  of  them  misunderstood  its  legal 
effect.  They  are  bound  by  their  contract  accord- 
ing to  its  true  construction,  and  the  pursuer 
cannot  be  relieved  of  his  obligation  because  upon 
a  question  of  construction  judgment  has  been 
given  against  him." 

The  pursuer  reclaimed,  and  argued  —  The 
averments  on  record  entitled  the  pnrsner  to  an 
issue  both  of  essential  error  and  of  fraudulent 
misrepresentation.  As  to  the  former  the  pursuer 
bad  but  one  idea  in  his  mind  at  the  time  that  he 
consented  to  the  sale,  and  that  was  the  con- 
version of  his  entailed  estate  into  entailed  money 
under  the  provisions  of  the  Entail  Act  1882. 
This,  by  the  decision  of  the  Court,  it  had  been 
found  impossible  for  him  to  do,  and  in  that 
respect  there  was  such  essential  error  as  entitled 
the  pursuer  to  get  behind  the  contract.  No 
doubt  ignorantia  juris  neminem  exeusat,  but  the 
"jus"  thus  referred  to  was  the  public  law  of 
the  country  which  everyone  was  to  be  held  to 
know — Ueretr  v.  Anttruther't  Tnuieet,  March 
6,  1871,  9  Macph.  618 — whereas  the  special  law 
applicable  to  any  particular  contract  was  really  a 


question  of  tact— Cooper  v.  Phibbi,  L.E.,  2  Eng. 
&  Ir.  App.  149,  Lord  Westbury  at  p.  170 ; 
Beauehampy.  TTt'nn,  L.B.,6Eng.  &Ir.  App.  223, 
Lord  Chelmsford  at  p.  234.  The  error  here  was 
one  of  fact  and  not  of  law,  and  the  essentials 
upon  which  the  parties  were  at  variance  was  the 
price,  instead  of  the  liferent  interest  of  ihe 
whole  purchase  price  ;  the  pursuer,  after  pro- 
viding for  compensations,  would,  in  consequence 
of  the  decision  of  the  Court,  only  have  the  bene- 
fit of  a  very  small  balance.  Of  the  five  grounds 
of  error  for  setting  aside  a  contract  enumerated 
in  Bell's  Prin.  sec.  11,  the  present  case  fell 
under  (sub-sec.  8)  the  price,  and  (sub-sec.  6) 
the  nature  of  the  contract.  Similar  aver- 
ments had  been  held  sufficient  to  entitle  a 
pursuer  to  an  issue  of  error — Maeonoehie  y, 
JUaeindoe,  December  23,  1853,  16  D.  315 
Johntton  v.  Graham,  July  15,  1856,  18  D.  1234 
Wemyu  v.  Campbell,  June  6,  1858,  20  D.  1000 
M'Laurin  v.  Stafford,  December  17, 1876,  3  K.' 
266.  There  was  in  the  present  case  a  suspensive 
condition  which  distinguished  it  from  those  cited 
on  the  other  side — Johntton  v.  Johntton,  March 
11,  1857,  19  D.  706.  Glendinning's  actings 
showed,  if  not  a  case  of  fraud,  then  one  of 
mutual  error,'  and  the  pursuer  was  entitled  on 
his  averments  to  an  issue  on  one  or  other  of  these 
grounds.  As  to  the  mode  of  trial,  the  pursuer 
was  entitled  .to  have  the  issues  sent  to  a  jury 
unless  he  consented  to  the  cause  being  tried 
otherwise— 3>o««r  v.  Hopper,  November  24, 
1888,  16  R.  141. 

Argued  for  the  respondent  on  the  2Qd,  Srd, 
and  4th  issues — The  pursuer's  averments  did  not 
disclose  a  case  of  essential  error,  nor  had  the 
authorities  cited  any  bearing  on  the  present 
question.  In  order  that  error  might  be  a  ground 
of  redaction  it  was  necessary  that  it  should  be  in 
the  substantials  of  the  contract  and  prevent  con- 
sent. If  the  pursuer  were  to  be  successful  in 
setting  aside  this  contract,  then  any  party  who 
had  entered  into  a  bargain  which  was  construed 
in  a  certain  way  by  the  Court  might  make  out 
that  he  was  not  to  derive  the  benefit  he  contem- 
plated from  his  bargain,  and  claim  to  go  before 
a  jury  on  a  case  of  error  in  etsentialibitt.  Fur- 
ther, essential  error  to  invalidate  the  contract 
must  affect  both  parties.  Mere  misunderstand- 
ings were  not  suificient,  and  in  the  present  case 
all  the  essentials  of  the  bargain  had  been  com- 
pleted. The  parties  had  fixed  the  price,  and  all 
that  the  Court  had  to  do  was  to  safeguard  the 
interests  of  succeeding  heirs.  Its  ratification 
had  nothing  to  do  with  the  price— Pollock  on 
Contracts,  pp.  390  and  403 ;  Beniley  v.  Maekay, 
4  De  Gex,  Fisher,  t  Jones,  286 ;  Ersk.  iii.  1,  16; 
Stair,  i.  9,  9,  and  iv.,  40,  24.  Error  in  the  sub- 
ject or  person  was  to  be  distinguished  from  error 
as  to  the  legal  affects  of  the  bargain  when  carried 
out,  which  latter  was  not  a  ground  of  reduction. 
There  was  no  error  here  as  to  the  price,  only  as  to 
its  disposal,  and  that  was  not  an  essential — Bell's 
Prin.  sec,  11.  In  the  following  cases,  resem- 
bling the  present,  an  issue  of  essential  error  was 
disallowed— fioff  V.  Campbell,  March  12,  18G4,  2 
Macph.  848 ;  Teatman  v.  Proctor,  November  17, 
1877,  6  R.  179  ;  while  in  Ber^<rrd'i  Truiteet  v. 
Gardner,  January  27,  1877,  4  B.  363,  an  issue 
of  frandulent  misrepresentation,  as  well  as  one  of 
essential  error,  was  sought,  but  the  latter  only 
was  granted.    In  the  present  case  there  was  no 
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releTant  ayerment  of  essential  arroi  induced  by 
misrepreBentation,  and  the  issues  based  on  these 
avermentB  shonld  be  disallowed,  as  all  that  conld 
go  to  the  jury  was  the  pursuer's  innuendo — 
Munro  v.  Strain,  February  14,  1874,  1  K.  552  ; 
Drj/er  t.  BirreU,  February  8,  1883,  10  R.  685. 
As  to  issue  No.  1 — There  was  no  issuable  matter, 
for  it  was  not  alleged  in  what  the  fraud  oon- 
aisted,  and  how  the  pursuer  wag  unduly  pressed 
into  ihe  bargain.  With  regard  to  the  mode  of 
trial,  this  was  essentially  a  case  to  be  tried  by  a 
Judge  without  a  jury  in  order  that  justice  might 
be  done  to  both  parties.  The  questions  were 
iuTolved,  and  there  was  a  sentimental  side  which 
would  be  sure  to  weigh  unduly  with  a  jury — 
Hume  T.  Foung,  January  19,  1875,  2  R.  338  ; 
Mackay's  Practice,  i.,  p.  S5;  The  Evidence 
(Scotland)  Act  1866  (29  and  30  Viot.  cap.  112); 
Trotter  t.  Rapper,  November  24,  1888,  16  R. 
141. 
At  advising — 

LosD  PsBsiozirr — There  are  some  matters  in 
this  ease  upon  which  I  think  none  of  your  Lord- 
ships have  ever  entertained  any  doubt.  The  first 
of  these  is  as  to  the  right  of  the  pursuer  to  ob- 
tain the  first  issue.  I  am  very  clearly  of  opinion 
that  there  is  a  relevant  case  presented  on  record 
in  support  of  that  first  issue.  The  other  matter 
to  which  I  refer  is  that  there  is  no  relevant  aver- 
ment on  record  of  misrepresentation  or  fraudn- 
lent  concealment  inducing  the  essential  error 
alleged  upon  the  part  of  the  pursuer  j  and  there- 
fore there  remains  for  consideration  only  the 
question  of  the  pursuer's  right  to  the  second 
issue  as  to  essential  error.  That  question,  I 
think,  must  be  taken  on  the  assumption  that  the 
pursuer  fails  on  his  first  issue,  and  also  on  the 
assumption  that  he  was  not  led  into  the  supposed 
error  by  misrepresentation  or  undue  or  fraudulent 
concealment.  I  am  of  opinion  that  there  is  no 
relevant  averment  of  essential  error  on  record, 
and  that  the  proposed  issue  faithfully  reflects  the 
irrelevant  averment.  The  error  alleged  and  pro- 
posed to  be  submitted  to  the  jury  is  error  as  to 
the  import  and  effect  of  the  contract  sought  to  be 
reduced.  But  a  contract  cannot  be  reduced  on 
the  ground  of  error  unless  the  error  be  in  the 
essentials  of  the  contract.  In  innominate  con- 
tracts it  is  sometimes  difficult  to  ascertain  or 
define  precisely  what  are  the  essentials,  but  it  is 
not  so  in  nominate  contracts,  such  as  the  con- 
tract of  sale  with  which  we  are  here  concerned. 
The  essentials  of  this  contract  are  the  identifica- 
tion of  the  parties  contracting,  the  subject  sold, 
and  the  amount  of  the  price;  and  as  regards 
these  in  the  present  case  there  is  no  room  for 
doubt.  The  parties  are  certainly  ascertained,  the 
lands  are  sufficiently  described  in  the  missive,  and 
the  price  is  twenty-five  years'  purchase  of  the 
nett  rental.  As  to  the  application  of  the  price 
the  purchaser  has  no  interest  or  concern,  and 
nothing  can  be  an  essential  of  a  contract  which 
does  not  concern  both  the  parties.  Neither  is 
there  any  error  as  to  the  nature  of  the  contract, 
as  in  the  case  of  a  person  signing  a  disposition 
believing  it  to  be  a  lease,  or  a  bond  for  borrowed 
money  believing  it  to  be  a  testament.  The 
parties  well  knew  they  were  making  a  contract  of 
sale  and  nothing  else.  The  error  which  tbe  pur- 
suer says  he  laboured  under  when  he  signed  his 
letter  was,  that  according  to  its  terms  be  believed 


be  would  sufficiently  fulfil  his  obligation  as  an  en- 
tail proprietor  by  selling  under  tbe  authority  of 
the  Statute  of  1882,  and  thereby  converting  the 
entailed  lands  into  entailed  money.  It  has  been 
found  by  our  judgment  in  the  previous  action 
that  if  he  entertained  this  belief  he  was  wrong 
as  to  the  constmction  of  the  offer  which  he  made, 
and  which  was  accepted,  and  that  according  to 
its  tme  construction  he  was  bound  to  proceed 
under  the  Act  of  1853  to  obtain  ratificatityi  by 
the  Court  of  a  sals  made  and  a  disposition  granted 
before  the  Court's  interposition  is  asked.  The 
condition  thus  introduced  into  the  contract  of 
sale  was  a  potestative  condition,  which  tbe  seller 
was  bound  to  fulfil  to  the  utmost  of  his  power, 
and  the  Court  upon  an  application  under  the  Act 
of  1853  cannot  alter  the  terms  of  the  contract  of 
sale  made  by  the  parties.  The  Court  is  no  doabt 
bound  to  see  that  the  pecuniary  interests  of  the 
creditors  and  heirs  of  entail  are  not  prejudiced 
by  tbe  contract,  and  if  they  are  it  will  be  the 
duty  of  the  Court  to  refuse  the  application  before 
them  on  the  ground  that  the  sale  was  for  that 
reason  vltra  virei  of  the  seller.  But  there  is  no 
medium  course  between  ratifying  or  refusing  to 
ratify  the  sale  according  to  its  terms  and  con- 
ditions. The  pursuer  has  made  a  contract  of 
sale  complete  in  all  its  essential  parts,  but  a 
question  arose  between  the  parties  as  to  the  can- 
structionofoneof  its  olausesnot  affecting  theeaaen- 
tials.  That  question  has  been  decided  against  tbe 
pnrsaer  by  this  Court  aeting  as  a  Oonrt  of  constmc- 
tion, and  tbe  porsuernow  demands  that  because  be 
was  wrong  in  his  construction  he  shall  be  entitled 
to  set  aside  the  contract.  If  this  plea  were 
listened  to,  every  litigant  who  is  unsuccessful  in 
a  question  as  to  the  construction  and  effect,  or, 
to  use  the  pursuer's  own  words,  the  import  and 
effect,  of  the  contract  would  at  once  have  the 
remedy  of  reducing  the  contract  which  be  had 
deliberately  made,  and  afterwards  persistently 
misconstrued.  For  these  reasons  I  am  against 
granting  the  second  issue  propoeed,  and  on  the 
whole  matter  I  am  for  affirming  the  interlocntor 
of  the  Lord  Ordinary. 

Lobo  Mn&E — I  agree  in  the  opinion  which 
your  Lordship  has  so  very  clearly  expressed  as 
to  the  second  issue  of  essential  error.     I  think 
there  is  no  mistake  here  as  to  the  nature  of  the 
contract     The  contract  is  a  simple  contract  of 
sale,  and  as  I  jead  the  letter  of  Uie  pursuer  the 
subject-matter  of  that  contract,  the  parties  to  it, 
and  the  price  at  which  the  property  is  to  be 
disposed  of,  are  all  fixed  ;   and  these  are  the 
essentials  of  a  contract  of  sale.     Now,  that  being 
so,  I  am  unable  to  see  that  what  the  pursuer  bei« 
alleges  as  to  his  mistake  in  the  matter  is  an 
error  of  a  description  that  is  relevant  to  reduce 
that  contract.     'The  error  alleged  is  simply  that 
-be  misunderstood  or  mistook  the  effect  of  the 
stipulation,   that  the  sale  should  be  subject  to 
ratification  by  the  Court ;  that  he  thought  that 
would  have  a  particular  effect ;  and  he  finds  he  is 
now  mistaken  as  to  what  that  effect  would  be 
upon  tbe  application  being  made.      Now,  I  do 
not  think  that  is  such  an  error  as  a  party  can  be 
allowed  to  propone  as  a  good  ground  for  reducing 
a  contract ;    and  on  that  ground,   and  for  the 
reasons  stated  by  your  Lordship,  I  agree  that  the 
interlocutor  of   the  Lord  Ordinary  should  be 
affirmed. 


Digitized  by 


Google 


Stewart  t.  Kenntdy,  1 
June  29,  1888.       J 


The  ScoUiah  Law  Bepwter.—Vol  XXV L' 


629 


LiOSD  Shand — I  agree  with  all  of  your  Lord- 
ships in  holding  that  the  pnraner  id  entitled  to 
have  an  issue  for  the  trial  of  the  cause  founded 
on  his  STerments  of  facility  and  lesion  in  entering 
into  the  contract  which  he  seeks  to  reduce.  I 
am  also  of  opinion  that  there  is  no  relevant  state- 
ment of  misrepresentation  by  Mr  Olendinning 
as  an  inducing  cause  to  lead  the  pursuer  to  enter 
into  the  contract.  The  single  averment  of  mis- 
representation is  made  in  these  terms  : — "  Mr 
Olendinning  represented  to  the  pursuer  that  the 
effect  of  writing  the  said  letter"  (meaning  the 
letter  of  offec  to  sell  the  estates)  "would  be 
merely  to  give  the  pursuer  a  little  hold  on  Mr 
Kennedy  ;"  and  I  do  not  think  that  on  any 
reasonable  construction  of  the  effect  of  these 
words,  even  in  the  circumstances  in  which  they 
are  said  to  have  been  used,  they  will  bear  the 
meaning  which  the  pursuer  has  afBsed  to  them 
in  article  7  of  the  condescendence. 

I  am  further  of  opinion  that  no  good  cause 
has  been  shown  for  having  the  trial  of  the  cause 
before  a  judge  whose  verdict  is  subject  to  an 
appeal  in  place  of  a  jury.  On  the  contrary,  it 
appears  to  me  to  be  extremely  desirable  that  the 
tribunal  whose  Terdict  shall  be  final  on  the  facts 
in  tliis  case,  where  so  moch  must  depehd  on  the 
manner  in  which  the  evidence  of  the  pursuer 
and  Mr  Glendinning  is  given,  as  well  as  on  the 
substance  of  that  evidence,  should  themselves  see 
and  hear  the  witnesses. 

But  with  all  anxiety  to  avoid  any  difference  of 
opinion  as  to  the  issues  to  be  sent  to  trial,  I  have, 
after  the  best  consideration  I  could  give  to  the 
matter,  come  to  the  conclusion  that  the  pursuer 
has  stated  a  case  which  entitles  him  to  an  issue 
of  essential  error  on  his  part  in  entering  into  the 
contract. 

The  former  action  between  the  parties  related 
exclusively  to  the  meaning  of  the  contract  and 
the  mode  of  enforcing  it.  Of  the  two  meanings 
which  were  presented  by  the  parties,  the  Court 
were  of  opinion  that  the  construction  for  which 
the  present  defender  contended  was  the  true  con- 
struction according  to  the  proper  and  legal  mean- 
ing of  the  terms  used. 

The  pursuer,  accepting  this  decision  as  con- 
clusive, as  indeed  he  is  bound  to  do,  says,  however, 
in  the  present  case,  that  if  that  be  the  true 
construction  and  legal  meaning  of  the  words 
employed  in  his  letter  of  offer,  then  he  was 
under  essential  error,  for  in  using  the  language 
he  did,  and  which  indeed  was  a  transcript  of  a 
paper  brought  to  him  by  Mr  Glendinning,  he 
never  intended  to  make  the  contract  to  which  he 
has  been  held  bound,  and  the  difference  between 
that  oontrsct  and  the  bargain  which  by  the  terms 
of  his  offer  he  intended  to  enter  into,  is  so 
material  in  regard  to  the  substance  and  effect  of 
this  contract  itself  as  to  amount  to  an  error  in 
the  essentials  of  the  contract  against  which  the 
law  will  give  redress,  though  it  may  be  there 
will  be  liability  on  his  part  for  at  least  the  expense 
which  has  been  thus  caused  to  the  other  contract- 
ing party.  The  question  for  determination  is — 
taking  the  decision  of  the  Court  as  settling  the 
true  meaning  of  the  pursuer's  offer  of  sale — Was 
there  eyer  really  in  idtm  placitum  eonientut  et 
eonvenUo,  or  were  the  parties  making  a  contract 
as  to  the  meaning  of  which  there  was  an  essential 
difference — a  difference  in  essentialities — between 
them? 


The  important  words  of  the  offer  in  the  present 
question,  without  which  indeed  it  could  scarcely 
have  arisen,  are  these — "In  the  event  of  your 
acceptance  the  sale  is  made  subject  (o  the  ratifi- 
cation of  the  Court."  These  words,  it  must,  I 
think,  be  conceded,  admit  of  construction — by 
which  I  mean  it  may  be  fairly  said  of  them  that 
they  might  in  the  minds  of  the  contracting 
parties  respectively  be  used  and  taken  in  a  differ- 
ent sense — in  one  sense  by  the  proposed  seller, 
in  another  sense  by  the  purchaser.  Both  parties 
knew  they  were  dealing  with  an  entailed  estate, 
and  by  a  sale  "subject  to  the  ratification  of  the 
Court,"  might  honestly  and  fairly  be  meant  (as 
the  pursuer  says  he  understood  the  words)  a 
ratification  which  inferred  examination  and 
inquiry  by  the  Court  into  the  transaction  in  the 
interest  of  the  heirs  of  entail,  and  therefore  the 
consideration  by  the  Court  of  the  question  of  the 
adequacy  of  the  price,  in  the  view  that  the 
entailed  estate  was  to  become  entailed  money,  in 
which  the  future  heirs  of  entail  were  interested ; 
or  it  might  properly  mean,  as  the  defender  under- 
stood it,  and  the  Court  has  held  it  did  mean,  on 
a  Boimd  construction  of  the  language,  that  the 
Court  was  to  give  its  approval  of  £e  sale  and 
proceedings  without  any  inquiry  as  to  the  future 
interest  of  heirs  of  entail,  on  the  footing  that 
the  estate  was  to  be  disentailed  without  anj  sub- 
stitution of  entailed  money,  in  which  case  all 
that  the  Court  bad  to  regard  was,  that  present 
interests  affecting  the  estate  were  duly  provided 
for,  without  any  regard  to  the  question  whether 
the  price  was  adequate  or  not.  It  is  clear  on 
his  statement  that  whether  the  difference  was 
vital  and  essential  or  not,  it  was  one  of  great 
importance  to  the  pursuer.  The  difference  was 
so  great,  as  I  think  I  shall  immediately  show, 
that  in  the  pursuer's  view  the  contract  was  made 
subject  to  a  suspensive  condition  which  might 
never  be  purified,  while  according  to  the  meaning 
to  which  the  Court  has  given  effect  there  was  no 
such  suspensive  condition,  because  the  pursuer 
was  in  a  position  to  secure  the  approval  of  the 
Court  to  the  sale,  and  bound  to  take  the  pro- 
ceedings necessary  to  obtain  this. 

It  was  partly  in  the  view  of  this  material  differ- 
ence which  might  exist  in  the  understanding  of 
the  parties  of  the  meaning  of  the  language  which 
they  used,  that  in  the  outset  of  the  opinion  in 
the  former  case  I  expressed  myself  thus — "I 
concur  with  Lord  Mure  in  thinking  that  the  only 
question  to  be  determined  in  this  case  is  in  regard 
to  the  meaning  of  the  words  'In  the  event  of 
your  acceptance  the  sale  is  made  subject  to  the 
ratification  of  the  Court,'  and  I  think  in  deter- 
mining the  meaning  of  these  words  we  must  have 
regard  to  what  the  purchaser  was  entitled  to 
take  to  be  their  meaning.  It  is  not  a  question 
entirely  of  what  was  in  the  mind  of  the  seller 
when  these  words  were  used  ;  but  the  question 
is,  how  was  the  purchaser  entitled  to  read  these 
words  when  he  gave  a  written  acceptance  of  the 
offer?" 

Now,  what  the  pursuer  in  this  action  states  is, 
that  being  quite  aware  that  the  Entail  Statutes 
enabled  him  to  sell  the  estate  of  Mnrtly  and  to 
convert  the  price  into  entailed  money,  and 
believing  that  this  could  be  effected  by  a  private 
sale,  he  entered  into  the  contract  of  sale  with 
that  view.  He  knew  by  his  previous  experience, 
in  an  application  which  he  bad  formerly  pre- 


Digitized  by 


Google 


630 


The  ScoUiah  Law  Beporter.—  VoL  XXV I. 


tBtawut «.  K«aned7, 
Jane  W,  188*. 


sented  to  the  Conrt,  that  the  Gonrt  itself  made 
independent  inquiry  into  the  propriety  of  the 
bargain,  and  particularly  aq  to  the  price,  in  the 
interest  of  future  heirs  of  entail,  and  that  the 
Ooort  would  only  ratify  or  approve  of  the  sale  if 
fully  satisfied  as  to  the  advantage  to  be  gained 
by  the  gale,  and  he  therefore  stipulated  as  a  con- 
dition of  his  contract  that  the  sale  should  be 
"subject  to  the  ratification  of  the  Court."  He 
stated  in  article  7  of  the  condescendence  that  be 
understood  that  he  was  entering  into  a  "  condi- 
tional bargain,"  "that  be  would  be  bound  to  go 
to  the  Court  for  authority  to  sell  the  estates 
under  the  procedure  which  he  knew  of  to  the 
defender,  and  if  the  Court  should  approve  of  the 
whole  terms  of  the  proposed  bargain  as  fair  and 
reasonable,  and  should  ratify  the  same,  that  Mr 
Kennedy  would  be  bound  to  purchase  on  the 
game  terms,  but  that  if  the  Court  should  hold 
that  the  price  was  inadequate,  the  pursuer  would 
not  be  bound  to  sell  at  the  price  proposed." 

The  present  question  is  to  be  decided  on  the 
assumption  tbat  this  statement  is  true,  and  that 
the  pursuer  is  prepared  to  prove  it.  It  is  clear 
that  on  this  assumption  the  pursuer,  who  was 
concluding  a  bargain  involving  the  sale  of  an 
estate  admittedlyworthnearly  £400,000  witboutthe 
intervention  of  any  law-agent,  and  with  a  cer- 
tain degree  of  haste,  was  stipulating  for  a  means 
of  completely  safeguarding  himself  against  any 
improvidence  in  the  bargain  which  he  agreed 
to  in  such  circumstances.  Bat  I  apprehend, 
as  I  have  already  indicated,  that  he  was  in  his 
view,  and  as  he  believed  by  the  very  language  of 
his  offer,  stipulating  for  a  ratification  by  the 
Court  which  operated  as  a  suspensive  condition 
of  the  sale,  and  not  a  mere  potestative  condition 
only,  for  if  the  result  of  independent  inquiry  by 
the  Court  was  that  the  price  agreed  on  was  in- 
adequate, as  the  pursuer  now  avers  it  to  be,  then 
there  would  be  no  ratification  on  approval,  and 
consequently  no  sale. 

Now  what,  on  the  other  hand,  was  the  contract 
which  the  defender  meant  to  conclude  and  did 
conolnde  by  the  language  used  ?  It  was  in  effect 
an  absolute  not  a  conditional  sale — at  least  a  sale 
in  which  there  was  no  suspensive  condition  which 
oonld  in  any  way  prevent  the  sale  being  carried 
out  He  understood  tbe  words  "  subject  to  the 
ratification  of  the  Court"  to  mean  merely  tbe 
formal  approval  of  the  transaction  which  the 
Court  would  necessarily  give  on  the  pursuer's 
application,  and  on  his  meeting  all  claims  against 
the  estate,  and  paying  compensation  to  the  next 
heir  for  his  interest.  In  this  question  tbe  Court 
is  called  on  not  to  construe  the  language  used, 
but  to  go  behind  tbe  language  of  the  contract  to 
the  intention  and  mind  of  the  parties.  Taking  it 
BO,  according  to  tbe  pursuer's  statement,  the  sale 
which  the  Court  has  held  to  have  been  made  was 
a  sale  such  as  be  did  not  know  tbat  it  was  even 
in  his  power  to  make,  and  it  would  not  be  snr- 
prising  that  he  should  have  been  ignorant  of  bis 
right  to  compel  the  nearest  heir  of  entail  to  con- 
sent to  a  disentail  on  payment  of  compensation, 
as  this  power  was  only  introduced  by  the  Act  of 
1882. 

Was  there  then  here  eonsentut  in  idem  between 
the  parties?  Each  of  them  no  doubt  knew  per- 
fectly the  person  with  whom  be  was  dealing,  and 
knew  the  subject  of  the  contract,  the  estates  of 
Hnrtly.     But  were  they  of  the  same  mind,  con- 


senting to  the  said  contract  in  reference  to  the 
price,  and  in  reference  to  the  nature  of  the  con- 
tract itself?  Professor  Bell  in  his  Principles,  in 
section  11,  referred  to  in  the  argument,  states, 
and  I  do  not  doubt  with  perfect  accuracy,  that 
error  in  euentialibui  may  exist  (sub-sec.  3)  in 
relation  to  the  price  or  consideration,  and  (sob- 
sec.  6)  in  relation  to  the  contract  itself  supposed 
to  be  entered  into.  Taking  the  last  of  these 
points  first,  the  pursuer  was  consenting  to  a 
sale  subject  to  a  suspensive  condition  which 
might  operate  to  prevent  a  concluded  sale  ever 
being  carried  out;  he  was  consenting  to  a  sale 
which  could  only  be  carried  out  after  an  inde- 
pendent inquiry  by  the  Court,  and  after  the 
Conrt  became  satisfied  that  the  transaction  was 
advantageous  to  the  heirs  generally.  It  seems  to 
me  that  such  a  contract  differs  in  etteiUiaWmi 
from  what  in  effect  is  an  absolute  sale,  a  sale 
subject  to  a  potestative  condition  only,  which  tbe 
pursuer  can  be  compelled  to  carry  out.  A  sale 
which  in  the  intention  of  the  seller  is  made  sub- 
ject to  a  suspensive  condition,  as  oontrtksted  with 
an  absolute  sale  made  contrary  to  his  intention, 
in  a  particular  case  where  the  condition  is  vital 
and  important,  may  be  quite  as  truly  a  difference 
in  essentials  as  to  the  nature  of  the  contract 
itself  as  the  difference  between  a  lease  which  a 
party  thinks  he  is  agreeing  to  when  be  is  truly 
agreeing  to  a  sale,  which  is  the  case  commonly 
cited  as  the  clearest  illustration  of  an  error  in 
asentialibui  as  to  the  nature  of  the  contract. 

Then  as  to  tbe  price,  there  was  so  far  agree- 
ment between  the  parties  that  the  price  should  be 
twenty-five  years'  purchase  of  the  rental.  But 
the  defender  consented  to  the  purchase  on  the 
footing  that  the  price  was  absolutely  fixed  and 
certain.  The  pursuer,  however,  consented  to 
the  sale  on  the  footing  only  that  the  price  ahoold 
be  reconsidered  by  the  Court  after  inquiry,  and 
that  unless  the  Court  thought  the  price  adequate 
it  should  not  be  accepted.  This  again  appears 
to  me  to  have  been  a  difference  in  euenUalibv* 
between  the  parties  in  the  making  of  the  con- 
tract. 

The  Lord  Ordinary  in  his  judgment  has  said — 
"It  is  not  alleged  that  the  parties  were  under 
error  as  to  any  of  the  essential  terms  of  the  con- 
tract, but  only  that  the  pursuer  did  not  know  at 
the  time  that  he  could  be  required  to  execute  the 
contract  in  the  manner  determined  by  the  judg- 
ment of  tbe  Court.  But  a  contract  deliberately 
executed  in  the  terms  which  the  parties  intended 
cannot  be  set  aside  on  the  ground  that  one  of 
them  misunderstood  its  legal  effect.  They  are 
bound  by  their  contract  according  to  its  tma 
construction,  and  the  pursuer  cannot  be  reUeved 
of  his  obligation  because  upon  a  qnestioii  of 
coDstmotion  judgment  has  been  given  against 
him;  "and  I  understand  his  Lordship's  view  there 
expressed  is  approved  of  by  your  Lordships  now. 
If  his  Lordship  in  saying  that  it  is  not  alleged  that 
the  parties  were  under  error  as  to  "  any  of  the 
essential  terms"  means  that  the  porsner  and  tbe 
defender  were  agreed  not  only  as  to  the  language 
to  be  used,  but  also  as  to  the  nature  and  snbstaneeof 
the  contract  itself  in  all  its  essential  terms  and  eoa- 
ditions,  and  that  the  pursuer  has  averred  nothing 
to  the  contrary,  then  for  the  reasons  I  have 
explained  I  cannot  agree  in  his  Lordship's  view. 

If,  again,  in  the  following  part  of  the  paange 
now  quoted  his  Lordship  means  that  whan  tfasrs 
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has  been  in  all  material  respects  eonuruui  in 
idem  plaeitum  between  the  parties  to  a  oontract, 
one  of  them  cannot  be  relieved  of  it  beoaase  of 
bis  discovering  at  a  later  time  that  its  efFeot  or 
conseqaences  will  in  some  respect  be  injnrioQs 
to  him,  or  not  so  beneficial  to  him  in  the  result 
as  he  expected,  then  I  agree  in  the  statement. 
For  example,  if  in  the  present  case  the  parties  in 
entering  into  the  contract  were  agreed  as  to  its 
essentials — both  understood  that  the  oontract 
was  nnconditional  and  the  price  absolutely  fixed 
— the  pursuer  could  not,  I  think,  obtain  relief 
on  the  ground  that  he  was  under  the  erroneous 
belief  that  the  price  when  obtained  could  be 
entailed  as  a  substitute  for  the  land,  and  that  he 
would  not  be  bound  to  pay  compensation  to  the 
next  heir.  That  would  be  a  case  where  the 
parties  were  agreed  as  to  the  essentials  of  the 
contract  they  were  entering  into — were  agreed  as 
to  the  terms,  meaning  thereby  the  essential  con- 
ditions and  not  merely  the  language  of  the  con- 
tract, although  one  of  them  did  not  realise  what 
its  legal  effect  or  consequences  to  himself 
ultimately  would  be.  If  the  error  were  one 
merely  as  to  the  application  of  the  price,  the 
parties  being  agreed  on  the  essentials  of  the 
contract,  there  would,  I  think,  be  no  such 
remedy  as  the  pursuer  here  asks.  But  the  pur- 
suer's position,  it  appears  to  me,  entirely  differs 
from  this,  for  his  case  is,  that  though  the  lan- 
guage used  was  unfortunate  for  him  he  shall  not 
be  bound  by  it  as  construed  by  the  Oourt,  be- 
cause the  parties  were  not  in  their  intention 
consenting  to  and  entering  into  the  same  con- 
tract. A  oontract  may  be  "deliberately  exe- 
cuted in  the  terms  which  the  parties  intended," 
meaning  by  this,  in  the  language  used  to  express 
their  meaning,  and  yet  there  may  be  misunder- 
standing as  to  the  true  meaning  and  effect  of  the 
'language,  clear  error  in  lubstanticUibus,  and  an 
absence  of  mutual  consent  to  the  same  oontract. 
In  this  instance  the  parties  agreed  to  the  lan- 
guage used,  but  they  differed  vitally  in  intention 
OS  to  the  meaning  and  effect  of  the  important 
words,  **  the  sale  is  made  subject  to  the  ratifi- 
cation of  the  Court." 

The  defender  argued  that  because  the  eonstmc- 
tion  of  the  contrast  has  been  decided  against  the 
pursuer  the  pursuer  could  have  no  remedy 
by  way  of  reduction  on  the  ground  of  essential 
error,  and  the  Lord  Ordinary  seems  to  have 
given  countenance  to  that  view  when  he  says — 
"the  pursuer  cannot  be  relieved  of  his  obliga- 
tion because  upon  a  question  of  construction 
judgment  has  been  given  against  him."  I  con- 
fess I  find  myself  unable  to  follow  this  reasoning. 
Of  course  if  the  pursuer  had  succeeded  in  his 
argoment  in  the  former  case  on  the  true  oon- 
atrnotion  of  the  argument  he  would  never  have 
required  to  resort  to  the  remedy  of  an  action  of 
reduction  of  the  agreement  on  the  head  of  error, 
though  in  that  case  it  might  have  been  open 
to  the  defender  on  the  other  hand  to  have  raised 
such  an  action  on  the  ground  that  he  never 
understood  that  he  was  entering  into  a  oontract 
as  so  interpreted — a  contract  conditional  in  its 
nature,  and  at  a  price  not  conclusively  binding 
on  both  parties.  It  is  only  because  the  pursuer 
finds  that  the  contract  has  been  construed  as  an 
absolute  sale  on  his  part  at  a  price  finally  fixed, 
that  he  brought  this  action  on  the  ground  that 
there  was  never  any  real  oonsent  on  his  part  to 


such  a  bargain.  The  same  thing  might  occur, 
and  no  doubt  has  occurred,  where  loose  or 
ambiguous  description  of  lands,  the  subject  of  a 
contract  of  lease  or  sale,  has  been  given  in  the 
deed  or  correspondence  between  the  parties. 
Each  will  properly  in  the  first  instance  maintain 
bis  construction  of  the  contract  as  creating  the 
greater  or  lesser  right.  But  the  defeated  party 
will  surely  not  be  precluded  from  setting  aside 
the  contract  altogether  on  the  ground  of  error  in 
its  inception  and  absence  of  eontensuf  in  idem  as 
to  the  snbjeot  of  the  contract,  because  the  con- 
Btrnction  of  the  language  used  is  determined 
against  him. 

I  do  not  see  that  it  forms  any  ground  for 
ref  osing  the  remedy  of  reduction  on  the  head  of 
essential  error  that  on  the  question  of  construc- 
tion judgment  has  been  given  against  the  pur- 
suer. And  on  the  grounds  I  have  stated  I  think 
the  pursuer  is  entitled  to  an  issue  putting  the 
question  'whether  in  entering  into  the  contract  he 
was  under  essential  error  as  to  its  nature  and 
effect,  which  is,  I  believe,  the  form  of  issues 
under  which  questions  of  essential  error  have 
been  in  use  to  be  tried. 

liOBD  koix—I  do  not  understand  that  there  is 
any  dispute  that  the  pursuer  and  defender  entered 
into  a  contract  here,  and  that  that  contract 
is  contained  in  a  letter  from  the  pursuer  ad- 
dressed to  the  defender  dated  l9th  September 
1888,  and  the  defender's  answer  of  the  20(h  of 
September. 

That  the  parties  entered  into  a  contract  by 
that  letter  and  answer  I  do  not  think  there  is  any 
doubt.  Kor  do  I  think  there  is  any  doubt  as  to 
the  nature  of  the  contract  which  they  thereby 
entered  into.  It  was  a  contract  of  sale,  and  not 
a  contract  of  lease,  or  anything  of  that  sort. 
The  meaning  of  error  as  to  the  nature  of  a  con- 
tract is  that  the  parties  have  been  in  error  as  to 
the  kind  of  contract — contract  of  sale  or  contract 
of  lease,  or  any  other  contract  that  they  meant 
to  enter  into.  If  there  is  error  as  to  that,  then  a 
party  may  have  relief,  but  not  otherwise.  If 
there  is  no  error  as  to  the  nature  of  the  contract 
I  have  always  understood  that  no  averment  of 
error  is  relevant  to  reduction,  unless  it  was  an 
averment  of  error  as  to  essentials  of  the  con- 
tract; and  I  have  always  understood  that  the 
essentials  of  a  contract  of  sale  are  three,  viz., 
the  person,  the  subject,  and  the  price.  If  there 
is  no  error  on  these  three  points,  then  I  under- 
stand there  can  be  no  relief  against  such  a  con- 
tract, however  much  in  point  of  pecuniary  value 
one  of  the  parties  may  be  prejudiced  by  the  con- 
tract which  he  has  entered  into.  If  the  error 
does  not  enter  into  one  of  these  three  essentials 
he  can  liave  no  redress.  Now  here,  as  I  under- 
stand, there  is  no  mistake  as  to  the  person.  The 
pursuer  and  defender  made  the  contract  with 
each  other.  There  is  no  mistake  as  to  the  sub- 
ject. The  estates  of  Mnrtly  and  *  Grantully 
were  the  subject  of  the  contract.  There  is  no 
mistake  as  to  the  price.  The  price  is  distinctly  fixed 
by  the  written  contract  between  the  parties,  viz. , 
twenty-five  years'  purchase  of  the  nett  rental. 
These  three  essentials  of  a  contract  of  sale  are 
embodied  in  the  offer  and  acceptance,  and  I 
do  not  find  any  error  as  to  these  essentials  at  all. 
But  the  error  which  the  pursuer  says  he  fell  into 
was  this — he  says,  when  I  used  the  words  in  my 
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letter,  "  In  the  eyent  of  yonr  acceptance,  tbe  aale 
is  made  subject  to  tbe  ratification  of  the  Conrt," 
I  mistook  the  meaning  of  the  word  ratification ; 
what  I  had  in  my  mind  was  that  proceedings 
must  be  taken  under  the  Entail  Act  of  1882,  the 
effect  of  which  is  that  the  Oourt  wonld  order  a 
sale  of  the  snbjects,  and  wonld  determine  the 
price,  and  farther,  that  when  the  price  was 
determined  it  should  just  be  a  substitution  of 
entailed  money  for  entailed  land.  That,  he  says, 
is  what  be  meant  by  ratification.  Whereas  he 
says  the  Conrt  have  found  that  the  meaning  of  it 
is  this,  that  yon  shall  prepare  a  disposition,  and 

'  the  Ooart  (as  they  have  the  power  to  do  on  being 
satisfied  that  the  interests  of  tbe  creditors  and  of 
tbe  next  heix  of  entail  are  secured)  will  approve, 
and  must  approve  uf  that  disposition,  and  so  the 
sale  will  be  carried  out.  That  is  the  error  which 
he  avers,  and  from  which  be  wants  relief.  Now 
that  is  not  an  error  which  to  my  mind  goes  to 

.  tbe  essentials  of  the  contract  at  all.  It  appears 
to  me  to  be  simply  this,  that  Sir  Douglas  Stewart 
nnderstood  that  the  price  of  from  j£300,000  to 
£400,000  should  be  disposed  of  in  a  particnlar 
way.  Now,  Mr  Kennedy,  the  defender,'  the 
other  party  to  ihe  contract,  has  no  concern  with 
the  application  of  tbe  price,  and  therefore  I  can- 
not see  bow  that  can  be  an  essential  of  tbe  con- 
tract. Nor  do'  I  see  that  the  magnitude  of  tbe 
pecuniary  or  other  result  arising  from  tbe  con- 
struction put  upon  the  contract  by  the  Court  can 
make  that  an  error  tn  euentialibut. '  We  had  a 
case  lately  in  which  the  error  of  the  parties  as 
regards  amount  was  very  considerable.  I  refer 
to  the  case  of  The  Steel  Company  of  Scotland  v. 
Tancred,  Arrol,  &  Company,  February  1,  1889, 
16  B.  440,  where  the  pecuniary  result  arising  from 
one  reading  of  the  contract  amounted  to  many 
thousand  pounds.  Yet  the  magnitude  of  the 
result  of  a  certain  constmcUon  of  the  contract 
did  not  affect  the  question  of  the  essentiality, 
simply  because  it  did  not  go  to  one  of  the  essen- 
tials of  the  contract  itself.  Now,  what  is  there 
more  in  this  contract  than  that  ?  The  contract 
is  in  writing,  and  the  Court  have  construed  it, 
bringing  out  certain  results.  But  this  does  not 
affect  the  essentials  of  the  contract.  The  price 
is  tbe  same  as  before,  the  subject  is  the  same, 
and  the  persons  are  the  same.  All  Sir  Douglas 
Stewart  can  say  is  this,  I  entered  into  a  contract, 
and  when  I  used  the  word  ratification  I  nsed  a 
word  which,  as  the  result  has  shown,  I  was  not 
fully  acquainted  with  the  meaning  of.  That  is 
alL  But  in  my  humble  opinion  that  does  not  go 
to  the  essentials  of  the  contract.  If  Sir  Douglas 
Stewart  has  used  language  which  the  Conrt  has 
been  forced  to  construe  to  his  prejudice,  I  do  not 
see  that  the  defender  has  anything  to  do  with 
that.  It  does  not  in  my  mind  go  to  tbe  essentials 
of  the  contract,  and  therefore  I  think  with  your 
Lordship  that  there  is  no  relevant  averment  of 
essential  error  on  this  record.  On  these  grounds 
I  concur  with  yonr  Lordship. 

The  Conrt  adhered  and  remitted  to  the  Lord 
Ordinary  to  proceed  with  tbe  cause. 

Oa  29  th  June  the  defender  applied  to  the 
Lord  Ordinary  (Kimmbab)  to  fix  a  day  for  tbe 
trial  of  the  cause. 

Tue  pursuer  objected,  on  the  ground  that  the 
judgment  above  referred  to  had  been  appealed  to 
the  House  of  Lords, 


Tbe  Lord  Ordinary  reported  the  case  to  the 
First  Division. 

Argued  for  the  defender — The  issues  proposed 
by  the  pursuer  did  not  in  any  way  depend  upon 
each  other,  and  the  very  worst  that  could  happen 
to  the  pursuer  was  that  he  might  have  to  undergo 
two  jury  trials,  but  that  vould  only  be  in  the 
contingency  of  his  failing  in  the  trial  in  this 
Court  on  the  issne  allowed,  and  at  the  same  time 
his  being  successful  in  his  appeal  to  the  House  of 
Lords.  There  were  many  reasons  also  why  the  trial 
should  be  allowed  to  proceed  without  more  delay ; 
the  pursuer  was  old  and  infirm,  and  if  anything 
happened  to  him  before  this  trial  was  concluded 
tbe  defender's  chance  of  getting  this  estate  wonld 
be  at  an  end ;  and  the  purchase  price  was  very 
large,  and  it  was  a  hardship  on  the  defender  to 
have  so  large  a  sum  tied  up  for  an  indefinite 
time.  On  the  ground  of  expediency  the  motion 
should  be  granted,  and  it  was  quite  competent. 

Argued  for  the  pursuer — The  course  proposed 
by  the  defender  if  not  incompetent  under  the 
Court  of  Session  Act  1850  (13  and  14  Vict.  cap.  36), 
sec.  13,  was  most  inexpedient,  and  no  sufficient 
reason  bad  been  suggested  why  the  Court  should 
depart  from  the  rule  usually  followed  in  such 
oases — Johniton  v.  Johnitone,  1859, 3  Macq.  CI9 
aud  624. 

At  advising — 

LoBD  Fbksisent — The  motion  of  the  defender 
is  founded  on  section  13  of  tbe  Court  of  Session 
Act  1860,  which  provides  as  follows: — "And  be  it 
enacted  that  no  reclaiming-note  to  tbe  Inner 
House  and  no  petition  of  appeal  to  the  House  of 
Lords  in  any  process  before  the  Court  of  Session, 
shall  be  held  to  remove  such  process  from  before 
the  Lord  Ordinary  or  the  Court,  as  the  case  may 
be,  as  regards  any  point  or  points  not  necessarily 
dependent  on  the  interlocutor  so  submitted  to 
review,  but  such  process  shall  for  all  purposes 
and  to  all  effects  not  necessarily  dependent  on 
snob  interlocutor  remain  before  tbe  Lord  Ordinary 
or  the  Court,  as  the  case  may  be,  and  shall  be  pro- 
ceeded in  by  the  Lord  Ordinary  or  the  Conrt  not- 
withstanding such  reclaiming-note  or  appeal  if 
it  appear  to  the  Lord  Ordinary  or  the  Court  to  be 
expedient  and  proper. "  The  first  question  which 
we  have  to  determine  then,  is,  whether  the 
present  application  is  "necessarily  dependent  on 
the  interlocutor  submitted  to  review  "  by  the  pur- 
suer's appeal  to  the  House  of  Lords. 

Now  the  interlocutor  submitted  to  review  is 
Lord  Kinnear's  interlocutor  of  28th  May,  and  it 
is  in  these  terms  : —  "The  Lord  Ordinary  holds  the 
issne.  No  12  of  process,  as  now  amended,  as 
adjusted  and  settled,  approves  of  the  same  as 
now  authenticated  accordingly,  and  appoints  the 
same  to  be  the  issue  for  tbe  trisl  of  the  canse  :" 
and  this  interlocutor  we  affirmed  on  tbe  23th 
June. 

If  the  judgment  of  this  Conrt  is  reversed  by 
the  House  of  Lords  on  the  ground  that  there  an 
relevant  averments  of  essential  error,  then  it  is 
apparent  that  there  must  be  more  than  one  issue 
in  the  cause.  But  Lord  Kinnear  has  decided 
that  there  is  to  be  one  issne  only,  and  accordingly 
what  the  House  of  Lords  will  in  the  first  place 
have  to  determine  is  whether  Lord  Kinnear's 
I   judgment  is  sound  or  not. 

If  that  judgment  is  reversed,  then  the  issaa 
I  approved  by  the  Lord'  Ordinary  will  not  be  tbe 
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issae  for  the  trial  of  the  cause,  and  it  is  in  every 
way  ondesirable  that  there  should  be  two  trials. 
I  have  great  donbts  as  to  the  competenoy  of  onr 
proceeding  with  the  canae  here  pending  this  ap- 
peal, and  if  any  doubts  exist  as  to  the  competency, 
that  pnts  an  end  to  the  expediency  of  the  coarse 
proposed. 
I  am  therefore  for  refasiog  the  motion. 

LoBD  MuBE  and  Lord  Adah  concorred. 

LoBD  Sbakd  was  absent. 

The  Cioart  refused  the  motion. 

Counsel  for  the  Pursuer  —  Balfonr,  Q.O. — 
Asher,  Q.G.  ^Dnndas.  Agents  —  Dundas  it 
Wilson,  O.S. 

Oonnsel  for  the  Defender — LordAdv.  Robertson 
Q.O. — Murray — Dickson.  Agents — Tods,  Murray, 
&  Jamieson,  W.S. 


Saturday,  June  29. 

FIRST     DIVISION. 

[Lord  Wellwood,  Ordinary. 

BLA8QUEZ  V.  LOTHIANS  RACING  CLUB  ANIi 
ANOTHER. 

Reparation— Slander —  Wrongful  Expulsion fi^om 
Bing  at  Race  Meeting— Jury  Trial. 

A  went  to  the  meeting  of  a  racing  club, 
and  was  admitted  to  the  ring  on  payment  of 
the  usual  charge  of  lOs.  B,  a  bookmaker, 
having  pointed  him  out  to  the  inspector  of 
the  ring  as  a  man  "who  owes  me  money," 
A  was  expelled  from  the  ring  by  the  police. 

In  an  action  of  damages  by  A  against  the 
racing  club  and  B  the  defenders  subuiitted 
that  the  case  was  not  appropriate  for  jury 
trial,  in  respect  that  it  involved  difficult 
qnestions  (1)  with  regard  to  the  construction 
of  the  Jockey  Club  rules,  under  which  the 
meeting  was  held,  and  which  conferred  on 
the  racing  club  and  its  members  neither 
direction  nor  anthority  in  controlling  the 
proceedings  ;  (2)  with  regard  to  the  right 
conferred  by  payment  for  admission  to  the 
ring,  which  they  averred  was  a  mere  licence 
liable  to  be  withdrawn  for  certain  reasons ; 
and  (3)  as  to  whether  it  was  actionable  to 
charge  a  person  with  failure  to  pay  his 
gambling  debts,  betting  being  illegal.  Ileld 
that  the  case  was  appropriate  for  trial  by 
jury,  and  issues  ordered. 

Reparation  —Slander— Issue — Innuendo—  Coun- 
ter Issue. 

In  an  action  of  damages  for  slander  the 
pursuer  obtained  an  issue  whether  the  de- 
fender in  the  ring  or  paddock  of  the 
"Lothians  Racing  Club  and  Edinburgh 
Meeting  "  at  Musselburgh,  and  in  the  pre- 
sence of  certain  parties  named,  falsely  and 
calnmnionsly  said  of  and  concerning  the 
pursuer,  "This  is  the  man  who  owes  me 
money,"  or  used  words  of  similar  import, 
meaning  thereby  that  the  pursuer  was  owing 
him  money  on  betting  transactions  which  be 


dishonourably  refused  to  pay,  and  was  a 
person  who  ought  not  to  be  allowed  to  re- 
main in  the  said  ring  or  paddock,  to  the 
loss,  injury,  and  damage  of  the  pursuer  ? 

The  defender  proposed  a  counter  issue. 

Held  that  the  counter  issue  must  fully  meet 

the  innuendo,  and  must  include  the  words 

"and  was  a  person  who  ought  not  to  be 

allowed    to   remain    in    the    said    ring    or 

paddock." 

On  6th  October  1888  Raymond  Blasqnez  attended 

the  meeting  of  the  Lothians  Racing  Club  held 

on   Musselburgh    Links.      On   payment   of   the 

usual  charge   of   lOs.    he  was   admitted  to  the 

paddock  or  ring.     Shortly  after  he  had  entered 

the  ring  a  bookmaker  named  Cosmo  Reid  came 

up  in  company  of  the  inspector  of  the  ring,  and 

pointing  to  Blasquez  said  to  the  inspector  "This 

is  the  man  who  owes  me  money,"  or  some  words 

to  that  effect.     Having  received  this  information 

the  inspector    ordered  a  detective   to   remove 

Blasquez  from  the  ring,  which  was  done. 

In  consequence  of  his  expulsion  from  the  ring 
Blasquez  bronght  the  present  action  of  damages 
against  the  memjiers  of  the  Racing  Club  and 
Cosmo  Reid.  Damages  were  laid  at  £.'>00G 
against  the  defenders  jointly  and  severally,  or 
alternatively  at  £3000  against  the  members  of 
the  Racing  Club,  and  at  £2000  against  Oosmo 
Reid. 

The  pursuer's  averments  were  to  the  effect  that 
he  had  been  wrongfully  and  nnwarrantably  ex- 
pelled from  the  ring  by  the  inspector,  in  the 
presence  of  a  number  of  people  to  whom  only 
one  explanation  of  the  incident  was  poesible, 
namely,  that  the  pursuer  had  been  guilty  of 
criminal  or  dishonourable  conduct  which  de- 
barred him  from  associating  or  meeting  with 
gentlemen.  As  the  meeting  was  under  the 
management  and  control  of  the  Racing  Club 
they  were  responsible  for  the  pursuer's  expulsion 
from  the  ring.  Reid's  statement  that  the  pur- 
suer owed  him  money,  and  which  was  made  in 
the  presence  of,  amongst  others,  Augustus  Powell, 
medical  student,  Edinburgh,  and  Walter  Sprott, 
of  the  Edinburgh  police  force,  was  false  and 
calumnious,  and  wa^  meant  to  imply  and  did 
imply  that  be  was  owing  him  money  on  betting 
transactions  which  he  dishonourably  and  fraudu- 
lently refused  to  pay,  and  that  he  was  nu&t  to 
remain  in  the  ring,  and  onght  to  be  publicly  and 
ignominiously  expelled  therefrom. 

The  defenders',  the  members  of  the  Lothians 
Racing  Club,  in  answer  averred  that  the  meeting 
was  held  as  usual  under  the  rules  of  racing  of  the 
Jockey  Club,  under  which  the  JjOthians  Racing 
Olnb  and  its  members  had  neither  direction  nor 
authority  in  the  conduct  of  the  proceedings  at 
the  meeting  other  than  that  they  nominated  the 
stewards  and  the  clerk  of  the  coarse,  who  re- 
quired to  be  approved  by  the  committee  of  the 
Jockey  Club,  and  when  so  approved  had  the 
entire  control  and  anthority  independently  of 
the  said  Lothians  Racing  Club.  Payment  for 
admission  to  the  ring  conferred  no  absolute 
right,  but  a  mere  licence  or  franchise  which  was 
liable  to  be  withdrawn  ;  and  in  accordance  with 
the  rules  of  racing,  and  of  all  meetings  conducted 
under  the  Jockey  Club  roles,  the  stewards  and 
the  derk  of  the  conrse,  and  the  inspector  of  the 
ring,  acting  under  their  authority,  had  power  to 
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«xolade  or  expel,  inter  alioi,  any  person  who  waa 
a  defaulter,  or  who  disturbed  or  threatened  to 
disturb  the  peace.  Such  power  was  absolutely 
necessary  for  the  safety  and  comfort  of  the 
general  public  who  frequented  the  ring.  On  the 
occasion  in-  question  the  defender  Beid,  who  was 
known  by  the  inspector  of  the  ring  to  hold  a 
respectable  position  as  a  bookmaker,  informed 
the  said  inspector  that  the  pursuer  was  a  de- 
faulter, as  he  owed  money  to  him  on  betting 
transactions.  The  inspector  having  informed 
the  pursuer  of  what  was  alleged  against  him  the 
latter  returned  an  erasiye  answer,  and  was  violent 
in  his  language  and  conduct,  and  the  ring  in- 
spector, believing  him  to  be  a  defaulter,  and 
likely  to  create  a  disturbance,  informed  him  that 
he  must  leave  the  enclosure,  and  on  his  refusal 
to  go  requested  a  detective  to  remove  him,  which 
he  did  without  force  or  violence. 

The  defender  Beid  adopted  the  averment  of 
the  Lothians  Racing  Club  that  the  meeting  was 
under  the  rules  of  racing  of  the  Jockey  Club, 
And  the  statement  with  regard  to  the  nature  of 
these  rules.  He  admitted  that  he  informed  the 
ring  inspector  that  the  pursuer  was  a  defaulter, 
and  set  forth  various  sums  which  he  averred 
were  owed  by  the  pursuer  to  him  for  betting 
transactions  which  he  had  executed  for  the  pur- 
suer on  commissions. 

The  pursuer  pleaded— "(1)  The  defenders, 
the  said  Lothians  Racing  Club,  being  liable  and 
responsible  for  the  official  or  officials  in  charge 
of  the  said  ring  or  paddock,  or  for  the  official 
known  as  the  inspector  of  the  paddock,  are  liable 
to  the  pursuer  in  damages  in  respect  of  the 
wrongful  expulsion  of  the  pursuer  from  the  said 
paddock.  (2)  The  defender  Ooemo  Beid  having 
instigated,  procured,  and  been  a  party  to  the 
pursuer's  wrongful  expulsion,  is  liable  to  the 
pursuer  in  damages  in  respect  thereof.  (8)  The 
defender,  the  said  Oosmo  Beid,  having  falsely, 
maliciously,  and  oalumniously  slandered  the  pur- 
suer, is  liable  to  the  pursuer  in  damages.  (4) 
The  whole  defenders  having  been  jointly  oon- 
oerned  in  the  pursuer's  wrongful  expulsion  from 
said  paddock,  are  jointly  and  severally  liable  to 
the  pursuer  in  respect  thereof." 

The  defenders,  the  Lothians  Bacing  Club, 
pleaded — "(2)  "^^  statements  of  the  pursuer  are 
not  relevant  to  support  the  conclusions  of  the 
action  so  far  as  directed  against  these  defenders. 
(3)  These  defenders  having,  in  terms  of  the 
rules  under  which  the  said  meeting  was  con- 
ducted, no  authority  or  control  at  the  said  meet- 
ing, they  ought  to  be  assoilzied.  (6)  Separatim — 
Ist.  The  pursuer  having,  on  the  occasion  in 
question,  acquired  no  right  of  entry  to  the  ring, 
but  merely  a  revocable  permission  to  be  there, 
and  no  unnecessary  force  having  been  used  in 
removing  him,  these  defenders  are  not  liable  in 
damages  for  his  expulsion  as  concluded  for : 
2nd.  In  respect  that  the  ring  inspector,  having 
probable  cause  to  believe  the  pursuer  to  be  a  de- 
faulter, and  to  apprehend  a  disturbance  and 
breach  of  the  peace,  was  justified  in  removing 
the  pursuer  from  the  ring,  these  defenders  ought 
to  be  assoilzied :  3rd.  The  ring  inspector  having 
nsed  no  force  or  violence  towards  the  pursuer, 
but  merely,  in  the  performance  of  his  duty, 
called  in  the  aid  of  the  police,  these  defenders 
ought  to  be  assoilzied." 

The  defender  Beid  pleaded— "(1)  The  pur- 


suer's averments  being  irrelevant  and  insufficient, 
the  action  ought  to  be  dismissed.  (3)  The  state- 
ment complained  of  as  having  been  made  by  the 
defender  to  an  official  of  the  Lothians  Badng 
Olub,  being  true  in  point  of  fact,  neither  it  not 
the  actings  of  the  said  official  or  others  thereon, 
can  form  a  just  ground  of  action  against  this 
defender.  (4)  The  defender,  not  having  autho- 
rised nor  adced  the  exclusion  or  ejection  of  the 
pursuer  from  the  said  ring  or  paddock,  is  entitled 
to  absolvitor." 

The  Lord  Ordinary  (Wellwood)  on  28th  May 
1889  allowed  parties  a  proof  of  their  respectiva 
averments,  and  to  the  pursuer  a  conjunct  pro- 
bation, and  appointed  the  proof  to  proceed  on  a 
day  to  be  afterwards  fixed. 

"Opinion.  —  Both  defenders,  the  Lothians 
Baoing  Club  and  Cosmo  Beid,  plead  that  the 
action  should  be  dismissed  on  the  ground  of 
irrelevancy.  The  objections  stated  for  tbt  ' 
Lothians  Bacing  Club  raised,  inter  alia,  a  ques- 
tion as  to  the  right  of  the  owners  or  ocoapieis 
of  lands  or  premises  to  expel  at  their  discretion, 
and  without  assigning  any  reason,  a  person  who 
has  paid  for  sdmissiou,  leaving  the  person  so 
expelled  to  recover  if  he  can  in  an  action  for 
breach  of  contract.  The  defender  Oosmo  Beid 
again  maintains  broadly  that  it  is  not  actionable 
to  charge  a  man  with  having  failed  to  pay  a 
gambling  debt,  because  betting  being  ille^,  no 
one  is  legally  bound  to  pay  such  debts.  I  for- 
bear to  express  any  opinion  on  those  and  other 
questions  of  law  going  to  the  relevancy  of  the 
pursuer's  averments,  because  I  do  not  think  that 
they  can  be  satisfactorily  disposed  of  until  the 
precise  facts  are  ascertained.  I  have  aooordin^y 
allowed  a  proof  before  answer. 

"The  defenders  moved  that  in  the  event  of 
my  not  dismissing  the  action  the  case  should  be 
tried  in  the  way  which  I  have  directed.  The 
pursuer,  on  the  other  hand,  maintains  that  ha  is 
entitled  to  have  the  case  tried  with  a  jury,  and 
that  he  should  be  allowed  issues — one  against 
both  defenders  applicable  to  the  expulsion  of  the 
pursuer  from  the  paddock,  and  the  second  against 
the  defender  Oosmo  Beid  in  respect  of  the 
alleged  slander.  In  ordinary  circumstances,  this 
being  an  action  of  damages  and  involving  a  ques- 
tion of  slander  should  be  tried  with  a  jury ;  but 
I  thiuk  that  looking  to  the  difficulty  of  the  ques- 
tions raised,  and  the  whole  character  of  the  case, 
sufficient  cause  has  been  shown  to  warrant  me  in 
directing  that  it  shall  be  disposed  of  on  a  proof 
before  a  judge  without  a  jury.  There  would  I 
think  be  considerable  difficulty  in  adjusting 
satisfactory  issues.  If  this  difficulty  were  over- 
come the  decision  of  some  at  least  of  the  ques- 
tions of  law  involved  would  remain  to  be  argued 
and  decided  in  the  course  of  the  jury  trial,  and  tha 
rulings  and  directions  of  the  presiding  Judge  would 
almost  certainly  lead  to  exceptions  at  the  instance 
of  one  or  other  of  the  parties,  and  possibly  to  a 
new  trial.  There  would  therefore  in  all  pro- 
bability be  no  saving  of  expense  in  sending  the 
case  to  be  tried  widi  a  jury,  and  the  questions 
of  law  involved  would  not,  I  Uiink,  be  so  satisfac- 
torily argued  and  disposed  of  in  the  course  of  a 
jury  trial  as  on  a  concluded  proof  before  answer." 

The  pursuer  reclaimed,  and  argued  that  it 
was  a  proper  case  to  go  to  a  jury.  It  was  of  the 
class  specially  appropriated  to  trial  by  jury,  and 
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a  jury  was  qaite  a  fitting  tribaaal  to  decide  the 
questions  which  wonld  arise. 

The  defenders,  the  Lothians  Racing  Olnb, 
aigaed  that  the  questions  which  wonld  arise  in 
the  case  were  difficult  questions  of  law  and  of 
the  rales  of  racing,  e.g.,  whether  the  ring 
inspector  was  responsible  to  the  Lothians  Bacing 
Olnb  or  not,  and  what  right  the  pursuer  acquired 
by  paying  for  admission  to  the  ring.  The  case 
was  therefore  nnsuitable  for  trial  by  jnry — Wood 
y.  Leadbetter,  Feb.  22, 1845, 13  Meason  &  Welsby, 
8S8. 

The  defender  and  respondent  Beid  argued 
that  a  difficult  question  of  law  might  arise  as  to 
whether  it  was  a  libel  to  call  anyone  a  defaulter, 
betting  debts  not  being  exigible  at  law.  It 
would  also  be  difficult  to  present  the  case  to  a 
jury  so  as  to  do  justice  to  the  oases  of  the  separ- 
ate defenders. 

At  advising — 

Lobd'  PBESiDxin' — I  have  always  a  delicacy  in 
interfering  with  the  discretion  of  a  Lord  Ordi- 
nary in  a  case  of  this  kind,  but  I  can  see  no 
sufficient  cause  in  the  present  case  to  deprive  the 
pursuer  of  his  right  to  go  to  a  jury.  The  ques- 
tions which  will  be  submitted  are  all  questions 
of  unmixed  fact.  Of  coarse  there  may  be  points 
requiring  direction,  but  counsel  for  the  defence 
have  entirely  failed  to  specify  any  difficult  ques- 
tions which  are  likely  to  arise  at  the  trial,  and  I 
do  not  see  reason  to  anticipate  that  there  will  be 
any.  I  think  therefore  the  interlocutor  of  the 
Lord  Ordinary  should  be  recalled,  and  the  pur- 
suer appoint^  to  lodge  issues. 

Lobd  Mubb — This  is  one  of  those  actions  par- 
ticularly set  apart  for  trial  by  jury  by  statute, 
and  I  think  there  must  be  very  specific  reasons 
for  not  sending  it  to  a  jnry.  No  doubt  there 
may  be  questions  of  some  little  difficulty  raised 
at  the  trial,  but  not  sufficient  difficulty  to  render 
the  case  unfit  to  go  to  a  jury. 

Lobd  Shakd— I  share  in  your  Lordships' 
unwillingness  to  disturb  the  Lord  Ordinary's 
decision  with  regard  to  the  mode  of  trial  of  a 
case,  and  I  listened  attentively  to  see  what  nice 
questions  of  law  might  arise,  but  I  do  not  think 
that  this  is  a  case  in  which  any  nice  questions  of 
will  require  to  be  considered  at  the  trial.  The 
members  of  a  jnry  are  probably  much  more 
familiar  with  race  meetings  than  a  judge  wonld 
be,  and  more  suited  to  deal  with  the  questions 
likely  to  arise  in  a  case  of  this  kind.  I  think 
this  is  an  appropriate  as  well  as  an  appropriated 
case  for  trial  by  jury. 

Lobd  Adam— I  agree  with  your  Lordships. 
Prima  facie  when  an  action  arises  out  of  a 
dispute  on  a  racecourse  it  looks  as  if  a  jury 
were  a  more  appropriate  tribunal  than  a  judge. 
I  do  not  see  any  reason  to  anticipate  that  the 
Judge  presiding  at  the  trial  will  not  be  able  to 
deal  with  and  explain  to  the  jury  any  questions 
of  law  which  may  arise. 

The  Court  recalled  the  interlocutor  of  the  Lord 
Ordinary  and  appointed  the  pursuer  to  lodge 
issues  for  trial  of  the  cause. 

The  following  issues  were  proposed  by  the 
pursuer — "(I)  Whether,  on  or  about  6th  October 
1888,  within  the  ring  or  paddock  of  the  '  Lothians 


Racing  Club  and  Edinburgh  Meeting,  at  Mussel- 
burgh, the  defender  Cosmo  Beid,  in  the  presence 
and  hearing  of  Augustus  Francis  Meredith  Powell, 
medical  student,  Edinburgh,  and  Walter  Sprott 
of  Edinburgh  Police  Force,  and  others,  falsely 
and  calnmniously  said  of  and  concerning  the 
pursuer,  '  This  is  the  man  who  owes  me  money,' 
or  used  words  of  similar  import,  meaning  thereby 
that  the  pursuer  was  owing  him  money  on  bet- 
ting transactions  which  he  dishourably  refused 
to  pay,  and  that  the  pursuer  ought  not  to  be 
allowed  to  remain  in  the  said  rin'g  or  paddock, 
to  the  loss,  injury,  and  damage  of  the  pursuer? 
Damages  laid  at  £2000.  (2)  Whether,  on  or 
about  6th  October  1888,  the  defenders,  The 
Lothians  Bacing  Club,  through  their  officials,  and 
the  defenders  Cosmo  Beid,  or  one  or  other  of 
said  defenders,  or  those  for  whom  the  said  de- 
fenders are  responsible,  wrongfully  expelled  the 
pursuer  or  Caused  him  te  be  expelled  from  the 
ring  or  paddock  of  the  '  Lothians  Bacing  Club 
and  Edinburgh  Meeting'  at  Musselburgh,  to  the 
loss,  injury,  and  damage  of  the  pursuer? 
Damages  laid  at  £6000." 

The  defender  Beid  maintained  that  the  words 
in  the  latter  part  of  the  first  issue,  "and  that 
the  pursuer  ought  not  to  be  allowed  to  remain  in 
the  said  ring  or  paddock,"  ought  to  be  deleted 
from  the  issue  as  being  not  in  any  reasonable 
sense  the  meaning  of  the  words  said  to  be  used 
by  him,  but  a  consequence  deduced  by  the 
pursuer  from  what  preceded  them  in  the  innuendo. 
He  offered  to  take  a  counter  issue,  "Whether 
the  pursuer  was  owing  the  defender  money  on 
betting  transactions  which  he  dishonourably  re- 
fused to  pay. " 

The  pursuer  argued — That  the  counter  issue 
of  the  defender  must  be  made  to  meet  the  issue 
of  the  pursuer.  The  latter  part  of  their  issue 
was  a  substantial  part  of  the  libel,  and  the  de- 
fender's issue  must  meet  it.  If  there  were 
different  parts  of  a  libel,  it  was  quite  competent 
to  prove  justification  of  one  part  and  not  another, 
but  here  there  was  only  one  libellous  statement 
—  Torranoe  v.  Weddel,  December  12,  1868,  7 
Maoph.  243 ;  M'lver  v.  M'NeiU,  June  28,  1878, 
11  Maopb.  777  ;  Bertram  v.  Pace,  March  7, 1885, 
Vi  B.  798 ;  OgUvie  r.  Pavl,  dbe.,  June  28,  1873, 
11  Macph.  776. 

At  advising — 

Loan  Fbesidknt — I  think  these  words  should 
be  added  to  the  counter  issue  for  the  defender 
Beid. 

Lobd  Mubb — I  think  tb^  defender  Beid  must 
prove  the  allegation  contained  in  these  words  as 
part  of  his  defence,  and  I  do  not  think  there  is 
any  hardship  in  requiring  him  to  do  so,  because 
if  a  person  is  distinctly  proved  not  to  pay  his 
racing  debts,  one  may  be  entitled  to  infer  from 
that  that  he  is  not  a  person  to  be  allowed  to 
remain  in  the  ring.  I  accordingly  do  not  see 
any  harm  in  the  addition  of  these  words,  and 
think  they  should  be  inserted. 

Ijobd  Shand— I  agree  with  Lord  Mure  that 
there  is  no  need  to  add  these  words.  If-  the  de- 
fender makes  out  the  first  part  of  his  counter 
issue,  he  substantially  meets  the  issue  for  the 
pursuer.  But  I  am  in  the  same  condition  «f 
mind  as  Lord  Mure,  and  see  no  harm  in  the 
addition  of  these  words. 
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LoBD  Adam — The  conclnding  words  of  the 
pnrsuer'g  issue  form,  I  thiuk,  s  substantial  part 
of  the  libel,  and  if  there  is  to  be  a  counter  issne, 
it  mnst  be  made  to  meet  that  isaue,  and  most 
include  these  words. 

The  Court  approved  of  the  following  issaeg 
for  the  trial  of  the  cause — "(1)  Whether,  on  or 
about  5th  October  1888,  within  the  ring  or  pad- 
dock of  the  'Lothians  Baoing  Club  and  Edin- 
burgh Meeting'  at  Musselburgh,  the  defender 
Cosmo  Reid,  in  the  presence  and  hearing  of 
AnguBtUB  Francis  Meredith  Powell,  medical 
student,  Edinburgh,  and  Walter  Sprott,  of 
Edinburgh  Police  Force,  and  others,  falsely 
and  calnmniously  said  of  and  concerning  the 
pursuer,  '  This  is  the  man  who  owes  me  money,' 
or  used  words  of  gimiliar  import,  meaning 
thereby  that  the  pursuer  was  owing  him  money 
on  betting  transactions  which  he  dishonourably 
refused  to  pay,  and  was  a  person  who  ought  not 
to  be  allowed  to  remain  in  the  said  ring  or  pad- 
dock, to  the  loss,  injury,  and  damage  of  the 
pursuer? — Damages  laid  at  £2000.  Or  whether 
the  pursuer  was  owing  the  defender  money  on 
betting  transactions  which  he  dishonourably  re- 
fused to  pay,  and  was  a  person  who  ought  ^ot 
to  be  allowed  to  remain  in  the  said  ring  or  pad- 
dock ?  (2)  Whether,  on  or  about  fith  October 
1888,  the  defender  Cosmo  Reid  wrongfully 
expelled  the  pursuer,  or  caused  him  to  be 
expelled,  from  the  ring  or  paddock  of  the 
'Lothians  Racing  Club  and  Edinburgh  Meeting' 
at  Musselburgh,  to  the  loss,  injury,  and  damage 
of  the  pursuer?— Damages  laid  at  £6000.  (3) 
Whether,  on  or  about  .5th  October  1888,  the 
defenders,  the  Lothians  Racing  C^ub,  wrongfully 
expelled  the  pursuer,  or  caused  him  to  be  ex- 
pelled, from  the  ring  or  paddock  of  the  '  Lothians 
Baoing  Club  and  Edinburgh  Meeting'  at  Mussel- 
burgh, to  the  loss,  injury,  and  damage  of  the 
pursuer  ? — Damages  laid  at  £6000. " 

Counsel  for  the  Pursuer — Qraham  Mnrray — 
Wilson.     Agent — A.  W.  Gordon,  Solicitor. 

Counsel  for  the  Defendern,  the  Lothians  Rac- 
ing Club  —  Comrie  Thomson  —  H.  Johnston. 
Agents — Gillespie  4  Patersor,  W.  S. 

Counsel  for  the  Defender  Reid — M'Eecbnie 
— Sym.     Agent—  D.  Hill  Murray,  S.S.O. 


Ttiestlay,  July  2. 

FIRST    DIVISION. 

[Lord  Kyllachy, 
Ordinary  on  the  Bills. 

MARSHALL  &  AITKEN  V.  MILLAR. 

Sequestration— Compromite  of  Olaim— Retolutimi 
of  Creditors— Right  of  Creditor  to  Sue. 

The  brother  of  a  bankrupt  before  the 
sequestration  bad  received  certain  funds  of 
the  bankrupt  and  paid  therewith  certain  of 
his  creditors.  The  trustee  on  the  estate 
agreed  to  receive  the  balance  of  these  funds 
in  full  of  all  claims  against  the  bankrupt's 
brother,  who  in  turn  waived  certain  alleged 
claims  against  the  trust-estate  for  payments 


made    by  him   on  behalf  of  the  bankrupt 
before  the  funds  came  into  his  hands.     A 
special    general    meeting   of    creditors   ap- 
proved of   this   settlement,  and  rejsoted  a 
counter  motion  by  a  creditor  that  as  he  was 
prepared  to  guarantee  the  expenses  in  an 
action  against  the  bankrupt's  brother  in  con- 
nection with  his  alleged  illegal  intromissions 
as  agent  for-theban^upt,  the  tmstee  should 
be  requested  to  give  his  consent  to  the  said 
action.     The  Court  refuted  an  appeal  by  this 
creditor,  in  respect  that  the  transaction  be- 
tween the  tmstee  and  the  bankrupt's  brother 
was  truly  of  the  nature  of  a  compromise,  and 
that  loss  might  possibly  result  to  the  trnat- 
estate  if  the  question  was  re-opened. 
The  estates  of  Captain  J.  A.  L.  Campbell  were 
sequestrated  on   28th  August   1888,   and   B.  O. 
Millar,   O.A.,   was  appointed   tmstee  thereon. 
The  banlcmpt  had  retired  in  the  previous  April 
from  the  service,  and  had  then  received  a  gratuity 
of  £1200  from  the  War  Office.     That  sum  had  at 
first  been  put  to  his  credit  with  Messrs  Cox  A 
Company,  and  subsequently,  after  deduction  of 
£67,  lis.  lOd. ,  the  balance  due  to  Messrs  Cox  t 
Company    by    the    bankrupt,    the    remainder, 
amounting  to  £1182,  8s.  2d.,  had  been  trans- 
ferred to  the  account  of  the  bankrupt's  brother 
Captain  E.  P.  Campbell. 

On  8rd  October  the  trustee  wrote  to  Captain 
E.  P.  Campbell's  agent,  Mr  Greig,  for  an  account 
of  the  disbursements  made  by  Captain  E.  P. 
Campbell  from  that'  sum,  and  relative  vouchers. 
In  reply  Mr  Greig  sent  (1)  an  account  showing 
that  Captain  E.  P.  Campbell  had  disbursed  £891, 
2s.  7d.  of  the  above  sum  in  payments  on  behalf 
of  Captain  J.  A.  L.  Campbell;  and  (2)  an  account 
of  previous  payments  made  by  Captain  E.  P. 
Campbell  to  or  for  Captain  J.  A.  L.  Campbell 
amounting  to  £1042.  He  also  sent  the  relative 
vouchers. 

On  15th  November  the  tmstee,  with  the  con- 
sent of  the  only  commissioner  then  acting  on  the 
estate,  wrote  to  Mr  Greig  as  follows — "I  beg  to 
acknowledge  receipt  of  your  letter  of  14th  inst. 
with  the  vouchers  therein  referred  to,  with  the 
further  exception  of  the  £5  paid  W.  Gordon  on 
9th  Febraary,  of  which  only  a  memorandum 
without  any  account  has  been  produced.  I 
have  very  carefully  considered  the  accounts  sent 
to  me  by  yon,  and  I  am  advised  that  I  must 
claim  payment  of  the  balance  of  the  £1200,  the 
gratuity  paid  on  Captain  Campbell's  retirement, 
under  deduction  only,  of  the  sums  legally  paid 
thereout  of  by  Captain  E.  P.  Campbell.  With- 
out prejudice  to  my  right  to  sue  for  a  larger 
Slim,  I  am  disposed  to  accept  the  balance  of 
the   .  .  ,  .  £1200    0    0 

Lett — 
Retained  by  Cox  &  Co.  £67  11  !• 
and  paid  per  account    801    3    7 

958  14    5 


Balance,.  .  £241  6  7 
if  paid  to  me  within  live  days,  as  a  full  aoeonnt- 
ing  by  Captain  E,  P.  Campbell  with  said  sum  of 
£1200.  I  hope  you  will  be  able  to  adviae 
Captain  E.  P.  Campbell  to  pay  over  that  amount, 
and  should  I  not  receive  payment  within  five 
days,  this  letter  is  t^  be  held  pro  non  teripto." 

On  22nd  November  Mr  Greig  replied  io  tbe 
following  terms— "Referring  to  yonr  letter  of 
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16th  inat.,  and  my  interview  with  yon  yeBterd*y, 
I  now  beg  to  enclose,  on  Captain  Edward  P. 
Campbell's  behalf,  a  cheque  for  £241,  Ss.  7d.  in 
fall  of  all  yonr  claims  as  trustee  against  him  in 
oonneotion  with  his  brother's  sequestration,  ex- 
cept the  value  of  the  clothes  in  his  possession,  of 
which,  as  we  arranged,  he  is  to  send  me  a  list. 
Please  acknowledge  receipt." 

On  23rd  November  the  trustee  wrote  again  to 
Mr  Qreig  as  follows— "I  duly  received  your 
favour  of  yesterday's  date  with  eheque  for  £241, 
6s.  7d.,  for  which  I  enclose  receipt,  which  I  hope 
will  be  satisfactory  as  I  cannot  accept  the  money 
on  the  broad  terms  you  state,  but  only  in  respect 
of  the  matters  covered  by  my  letter  of  16th  inst. 
You  are  to  obtain  and  send  me  a  letter  by  Cap- 
tain E.  F.  Campbell,  stating  any  other  effects 
under  bis  control  belonging  to  the  estate,  and 
which  I  understand  are  only  the  clothes  you 
mentioned." 

On  the  same  date  Mr  Qreig  replied  in  these 
terms — "I  have  received  your  letter  of  to-day 
and  receipt  for  the  £241,  6s.  7d.  It  must  be 
nnderstood  that  that  payment  is  in  full  of  all 
olaims  on  Captain  Edward  P.  Campbell,  except 
the  value  of  the  clothes,  which  he  wishes  to 
retain.  It  was  on  that  footing  that  he  agreed  to 
pay  the  money,  and  if  you  have  any  other  claim 
on  him  I  must  ask  you  now  to  intimate  it  to  him 
through  me." 

A  special  general  meeting  of  creditors  was  held 
OQ  25th  March  1 889,  the  minute  of  which  meeting 
bore — "  Mr  Christie  and  Mr  Dickson  were  unani- 
mously appointed  commissioners  on  the  estate. 
Mr  Christie  proposed,  and  Mr  Dickson  seconded, 
that  the  meeting  approve  of  the  conduct  of  the 
trustee  in  settling  with  Captain  E.  P.  Campbell. 
Mr  Tait,  on  behalf  of  Messrs  Marshall  i,  Aitkeu, 
creditors,  moved  with  reference  to  the  oorre- 
spondenoe  between  his  firm  (Messrs  Tait  & 
Johnston,  S.S.C.)  and  the  trustee,  that  in 
respect  Messrs  Marshall  &  Aitken  are  prepared 
to  guarantee  the  expenses  in  an  action  to  be 
instituted  against  Captain  E.  P.  Campbell  in 
connection  with  his  alleged  illegal  intromissions 
as  agent  for  the  bankrupt,  that  he,  the  trustee, 
be  requested  to  give  his  consent  as  such  trustee 
to  the  said  action,  the  said  guarantee  to  be 
delivered  to  the  trnstee  before  service  of  the 
summons.  The  preses  put  the  motion  to  the 
meeting,  but  declared  that  it  was  not  seconded, 
and  that  the  former  motion,  approving  of  the 
trustee's  conduct  in  settling,  was  duly  carried." 

Messrs  Marshall  &  Aitken  then  appealed  against 
the  above  resolntion  to  the  Lord  Ordinary  on  the 
Bills,  under  the  169th  section  of  the  Bankruptcy 
Act  1866,  craving  the  Court  to  reoal  the  resolu- 
tion, and  in  respect  of  the  motion  made  at  the 
said  meeting  on  their  behalf,  to  ordain  the  trustee 
to  grant  his  consent,  as  concurring  pursuer,  to  an 
action  proposed  to  be  raised  by  the  appellants 
against  Captain  E.  F.  Campbell. 

At  the  snggestiuu  of  the  Lord  Ordinary  on  the 
Bills  (KtUiAcht)  the  following  minute  was  lodged 
■for  the  trustee — "Goudy,  for  the  respondents, 
stated  with  reference  to  the  negotiations  between 
Mr  B.  O.  Millar,  the  trnstee  in  the  sequestration, 
and  Captain  E.  P.  Campbell,  the  bankrupt's 
brother,  tor  payment  of  the  sum  of  £1182, 
8b.  2d.  received  by  him  on  behalf  of  his  brother 
from  Cox  &  Company,  being  the  balance  of  the 
'gratuity'  payable  to  the  bankrupt  on  his  leaving 


the  service,  that  the  trnstee  brought  the  matter 
before  the  second  meeting  of  creditors,  conform 
to  report  herewith  produced,  but  no  directions 
were  given  to  the  trustee  at  that  meeting  ;  that 
thereafter  the  trustee,  with  the  consent  of  the 
only  commissioner  acting  in  the  sequestration, 
entered  into  communication  with  Captain  E.  P. 
Campbell  and  his  agent,  Mr  Somerville  Greig, 
W.S. ,  Edinburgh,  and  made  a  claim  for  payment 
of  the  whole  of  said  sum  of  £1132,  8s.  2d.;  that 
Mr  Greig  thereupon  submitted  to  the  trustee  duly 
vouched  accounts,  two  in  nnmber  (herewith  pro- 
duced and  referred  to),  and  which  showed  dis- 
bursements by  Captain  E.  F.  Campbell  on  his 
brother's  behalf  amounting  to  £1933,  lOs.  6d. , 
including  the  snm  of  £1042,  7s.  lOd.  due  to 
himself  personally  for  advance?  made  by  him  to 
or  for  his  brother  between  1879  and  1884,  and 
claimed  to  set  off  the  whole  of  said  sum  of 
£1182,  8s.  2d.  as  against  these  disbuisements ; 
that  the  trustee  and  commissioner,  after  examin- 
ing said  accounts,  admitted  £891,  2s.  7d.  as 
proper  deductions  from  said  sum  of  £1182, 
88.  2d.,  but  declined  to  admit  the  said  snm  of 
£1042,  7s.  lOd. ,  and  claimed  payment  of  the 
balance  of  said  sum  of  £1132,  8s.  2d.,  which 
amounted  to  £241 ,  6s.  7d. ;  that  Mr  Greig  at  first 
refused  to  admit  liability  for  said  last-mentioned 
sum,  bnt  ultimately,  after  certain  negotiations, 
and  having  obtained  the  opinion  of  counsel,  he 
agreed  to  pay  over  the  said  snm  of  £241,  5s.  7d. 
in  full  of  Edl  claims  by  the  estate  against  his 
client,  and  this  sum  was  accepted  by  the  trustee 
and  commissioner  in  terms  of  this  arrangement. 
A  copy  of  the  letters  between  the  trustee  and  Mr 
Greig,  and  of  the  receipt  granted  by  the  trustee, 
are  produced  and  referred  to." 

The  Lord  Ordinary  ou  4th  June  1889  refused 
the  appeal. 

"  Opinion. — This  is  an  appeal  against  a  resolu- 
tion of  creditors  approving  of  the  conduct  of  the 
trustee  in  a  sequestration  in  settling  certain  olaims 
against  Captain  E.  P.  Campbell,  the  bankrupt's 
brother.  The  appellants  contend  that  the  settle- 
ment approved  of  involves  the  renunciation  of  a 
claim  competent  to  the  estate  which  ought  to  be 
enforced,  and  they  desire  to  be  allowed  to  prose- 
cute the  same  at  their  own  expense,  and  to  obtain 
the  tmstee's  instance  to  enable  them  to  do  so. 

"  Had  the  transaction  complained  of  been  of 
the  character  alleged  I  should  have  thought  the 
appellants  were  right.  Neither  the  trustee  nor 
the  other  creditors  wonld  in  that  case  have  had 
any  legitimate  interest  to  prevent  the  claim  being 
prosecuted  at  the  appellants'  expense.  Bnt  I  am 
satisfied  upon  the  documents  produued,  and  upon 
the  minute  which  has  been  lodged  for  the  trustee, 
that  the  transaction  was  truly  of  the  nature  of  a 
compromise  whereby  the  trustee  waived  certain 
claims  against  Captain  E.  P.  Campbell,  and  on 
the  other  hand  Captain  Campbell  waived  certain 
claims  of  retention  which,  if  well  founded,  wonld 
have  extinguished  the  trustee's  claims  altogether. 
I  have  not  the  means  of  judging  how  far  the 
claims  thus  mutually  waived  were  well  founded. 
That  is  a  matter  on  whioh  it  appears  to  me  that 
the  trustee  and  the  creditors  were  entitled  to 
jndge.  It  is  enough  for  the  present  purpose  that 
by  the  settlement  in  question  the  bankrupt  estate 
obtains  payment  of  a  sum  of  £241,  .'is,  7d.,  to 
whioh,  according  to  Captain  Campbell's  conten- 
tion, they  were  not  entitled,  and  which,  if  the 
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qaestion  were  te-opened,  aa  the  appelUmta  pro- 
pose, might  be  nltimately  lost  to  the  estate.  It 
caniiot,  I  think,  be  said  that  in  these  cironm- 
stances  the  body  of  creditors  haye  no  legiticaate 
intereet  to  prevent  the  matter  being  re-opened. 
I  therefore  refuse  the  appeal,  and  find  the  appel- 
lants liable  in  expenses." 

The  appellants  reclaimed,  and  argned — The 
transaction  between  the  trastee  and  Captain  E.  P. 
Campbell  was  not  of  the  natare  of  a  compromise. 
It  was  not  a  valid  compromise,  having  been  made 
b;  the  trustee  and  only  oae  commissioner — Bank- 
ruptcy Act  1856,  sees.  75  and  176  :  Bell's  Comm. 
(5th  ed.)  ii.  416,  note;  Dennistoun  v.  DennU- 
toun't  Truitee,  June  4,  1853,  1  Maoph.  869; 
Qray  v.  Fraser,  Febmary  6,  1850,  12  D.  684. 
The  appellants  desired  to  proceed  against  Captain 
E.  P.  Campbell  on  account  of  his  actings.  He 
was  aware  of  the  debt  due  to  them  and  of  bis 
brother's  insolvency,  and  while  paying  them 
nothing  had  paid  a  number  of  other  creditors  in 
fall.  If  one  was  entmsted  with  money  for  be- 
hoof of  the  creditors  of  an  insolvent,  he  was  not 
in  the  same  position  as  the  insolvent  himself— 
Alian  T.  ATarquU,  Febmary  23,  1828,  6  S.  595. 
Captain  E.  P.  Campbell  conld  never  have  been 
entitled  to  pay  himself  in  fqll,  and  assnming  that 
he  would  be  entitled  to  an  equal  dividend  with 
the  other  creditors,  the  trust-estate  would  still  be 
a  large  gainer.  The  appellants  were  content  to 
sne  merely  for  their  own  dividend. 

The  respondents  argued — No  doubt  there  was 
a  power  in  the  Court  to  interfere  with  the  dis- 
cretionary powers  of  creditors — Bell's  Comm. 
(7th  ed.)  ii.  321.  Bat  wher^  there  had  been  a 
compromise  creditors  were  barred  from  proceed- 
ing against  an  alleged  debtor  of  the  trust-estate. 
In  the  case  of  Spend  v.  CUbton,  December  13, 
1832,  II  S.  212,  the  compromise  was  inchoate, 
and  the  creditor  offered  to  pay  the  whole  sam 
guaranteed  to  the  trust-estate  thereby  as  veil  as 
the  expenses  of  the  action. 

At  advising — 

liOUD  Fbesldsnt — In  this  case  I  agree  with  the 
Lord  Ordinary. 

It  seems  to  be  questioned  whether  the  arrange- 
ment arrived  at  between  the  creditors  and  Captain 
E.  P.  Campbell  was  in  the  nature  of  a  compro- 
mise, and  I  have  no  doubt  that  it  was.  The 
claim  of  Captain  Campbell  on  the  one  hand  to 
retain  all  the  money  was  waived,  and  on  the 
other  hand  the  trnstee  restricted  his  claim  to 
£241,  6s.  7d.  There  was  the  giving  and  taking 
on  both  sides  necessary  to  constitute  a  compro- 
mise. The  compromise  is  not  made,  as  is  the 
nsnal  case,  merely  by  the  trastee  and  the  com- 
missioners in  oonseqnenue  of  there  being  only 
one  commissioner  on  the  estate  at  the  time,  and 
the  trastee  and  that  commissioner  thought  it 
desirable  to  bring  the  matter  before  the  general 
body  of  creditors.  A  special  meeting  of  creditors 
was  accordingly  called,  and  when  it  was  held  the 
creditors  unanimously  approved  of  what  had  been 
done  with  the  exception  of  the  appellants  Mar- 
shall &  Aitken.  They  desired  to  open  np  tbe 
whole  matter,  and  to  sne  Captain  £.  P.  Campbell 
in  the  trustee's  name  for  payment  of  a  much 
larger  amount  than  the  trustee  nndertook  to 
receive  as  a  matter  of  compromise.  Of  course 
snch  a  proceeding  would  bring  into  peril  the 
£241,  r>s.  7d.  paid  to  the  trustee,  for  if  Captain 


Campbell  is  sued  for  a  larger  sam  than  he  has 
paid  over  under  the  compromise  he  must  be 
allowed  to  plead  that  he  ia  not  dae  anything  to 
tbe  trast-estate,  and  the  trast-estate  may  oonse- 
quently  lose  the  £241  altogether. 

In  these  circumstances  I  do  not  think  it  can 
be  said  that  the  creditors  have  done  wrong  in 
refosing  to  allow  the  appellants  to  use  the 
trustee's  name,  for  the  qaestion  which  the  ap- 
pellants propose  to  raise  might  be  to  the  great 
detriment  of  the  trust-estate. 

LosD  Mdbb — I  am  of  the  same  opinion.  I 
agree  with  your  Lordship  that  there  was  a  com- 
promise arrived  at  here,  and  it  appears  to  have 
been  of  this  sort — the  matter  was  brought  before 
the  general  body  of  creditors,  and  tbe  arrange- 
ment come  to  by  tbe  trastee  waa  approved  oL 
Now,  if  an  arrangement  by  the  trastee  has  been 
deliberately  approved  of,  it  will  not  help  the 
matter  to  a  proper  conclusion  if  we  sanation  a 
demand  by  an  individual  creditor  to  waive  the 
resolution  of  tbe  general  body  of  creditors  that 
he  may  sue  a  particular  claim.  I  think  therefore 
the  decision  of  the  Lord  Ordinary  is  sonnd. 

LoBD  Shims — I  am  of  the  same  opinion.  The 
case  as  now  presented  is  one  in  which  a  compro- 
mise was  made,  not  by  the  trustee  and  commis- 
sioners, but  by  the  creditors  sanctioning  an 
arrangement  made  by  the  trastee. 

In  most  cases  it  appears  to  me  that  tbe  Court 
will  refuse  to  confirm  a  resolution  of  creditors 
appealed  against  if  it  appears  that  the  oreditois 
are  sacrificing  tbe  interests  of  t^e  estate  in  any 
way.  For  instance,  if  they  are  ti^cing  a  small 
sum  to  give  np  a  large  claim,  where  one  or  more 
creditors  are  opposed  to  such  a  course.  But  even 
then  I  take  it  that  a  person  who  proposes  to  have 
a  claim  assigned  to  him  to  enable  him  to  sue  the 
debtor  therein  must  make  it  clear  that  he  secorea 
the  bankrupt  estate  against  loss.  He  mast  under- 
take that  the  bankrupt  estate  will  not  lose  by  the 
course  proposed  any  advantage  it  may  have 
gained  by  the  compromise.  The  appellants  do 
not  bring  their  case  up  to  that.  There  was  a 
question  between  Captain  E.  P.  Campbell  and 
the  trastee,  in  which  Captain  Campbell  alleged 
that  be  was  entitled  to  retain  the  money 
in  his  hands,  and  the  trastee  agreed  if  he  got 
£241,  6s.  7d.  not  to  go  back  on  the  paymanta 
made  by  Captain  Campbell  to  some  of  his 
brother's  creditors.  The  proposal  of  the  appel- 
lants is  to  re-open  tbe  whole  affair.  This  might 
be  a  cause  of  loss  to  tbe  bankrupt  estate,  for  if 
they  were  allowed  to  take  that  course  tbe  trastee 
would  have  to  pay  the  £241,  6b.  7d.  back  again 
to  Captain  Campbell.  I  agree  with  the  Lurd 
Ordinary  when  be  says— "It  is  enough  for  the 
present  purpose  that  by  the  settlement  in  qaestion 
the  bankrupt  estate  obtains  payment  of  a  sum  of 
£241,  6s.  7d.,  to  which,  according  to  Captain 
Campbell's  contention,  they  were  not  eotitled, 
and  which,  if  the  question  were  re-opened  as  the 
appellants  propose,  might  be  ultimately  kat  to 
the  estate." 

Now,  the  appellants  cannot  dispute  tliat  laob 
may  be  the  ultimate  result  of  an  action  of  the 
kind  proposed,  and  it  humbly  appears  to  me 
therefore  that  the  resolution  of  crediten  is 
question  is  not  of  the  class  which  the  Ooort  can 
interfere  with. 
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LioBO  AsAJC — I  oonoar.  I  think  the  Lord 
Ordmary  has  decided  the  case  on  the  right 
ground.  I  think  the  arrangement  oome  to  was 
of  the  natnre  of  a  oompromise,  and  the  reaolntion 
of  the  creditors,  it  appears  to  me,  shoold  not  be 
distnrbed.  If  Marshall  &  Aitken  had  appeared 
and  made  an  offer  to  keep  the  estate  indemni*  of 
any  loss  which  might  oocor  as  well  as  to  pay  the 
costs  of  the  action,  if  allowed  to  sne,  and  the 
creditors  had  refosed  snoh  an  offer,  quite  a 
different  question  wonld  have  been  raised. 

The  Comt  adhered. 

Oonnsel  for  the  Appellants — Henderson  Begg 
— Kapier.    Agents — Xait  &  Johnston,  S.S.O. 

Oonnsel  for  the  Bespondents — Goudy.  Agents 
— Smith  <fc  Mason,  8.S.O. 


Friday,  July  5. 

FIRST     DIVISION. 

[Lord  Kyllaohy,  Ordinary. 
aiLCHBIST    V.   YOUNG    PENTLAND   AND 

ANOTHER  (Gilchrist's  trustees). 

Parent  and  Child — Legitim — Tim«  of  Valuation 
to  Ateertain  Legitim — Diieretion  to  Trueteet. 
A  truster  directed  his  trustees  immediately 
after  his  death,  or  aa  soon  thereafter  as  they 
should  deem  it  expedient,  to  realise  his  whole 
estate,  which  inolnded  certain  ship  shares, 
and  to  invest  the  proceeds  for  the  purposes 
of  the  trust.  Six  months  after  the  truster's 
death  the  trustees  announced  their  resolution 
to  retain  the  estate  for  the  behoof  of  the 
beneficiaries.  The  son  of  the  truster  sued 
the  trustees  for  legitim. 

Held  (1)  that  the  trustees  were  not  boond 
to  realise  the  estate  in  order  to  ascertain  its 
Talne,  and  (2)  (r«i>.  Lord  Fraser)  that  as 
legitim  was  a  claim  of  debt  against  the  estate 
as  at  the  father's  death,  the  pursuer  was  not 
entitled  to  a  proof  that  the  market  value  of 
the  shares  had  risen  since  that  date. 

Lord  Shand  diei.  on  the  gronnd  that  in 

so  far  as   the   shares  had   risen    in  value 

between  the  date  of  the  father's  death  and 

the  resolution  of  the  trustees  to  retain  the 

property,   the  additional   value   should    be 

taken  into  account  in  fixing  the  amount  of 

the  pursuer's  claim. 

John  Oilchrist,  wine  merchant,  Leith,  died  on 

14th  June  1888,  survived'  by  his  wife  and  four 

children. 

By  trust-disposition  and  settlement  he  directed 
his  trustees  "  immediately  after  ray  death,  or  as 
soon  thereafter  as  they  shall  deem  expedient,  to 
realise  my  whole  moveable  means  and  estate, 
including  my  present  business  of  wine  and  spirit 
merchant,  and  invest  the  proceeds  thereof  in 
good  heritable  security,  and  apply  the  income  or 
annual  produce  thereof  for  the  purposes  of  the 
trust."  By  codicil  he  recalled  certain  provisions 
which  he  tiad  made  in  favour  of  his  son  James 
Watson  Oilchrist,  and  in  place  thereof  bequeathed 
to  him  £100  in  full  of  all  his  claims. 
James  Watson  Gilchrist  claimed  legitim,  and 


raised  this  action  against  the  trustees. 

The  defenders  lodged  a  vidimus  of  the  de- 
ceased's personal  estate  as  at  the  date  of  his  death, 
including  various  stocks  and  shares  in  the  owner- 
ship of  three  steamships  and  one  sailing  vessel. 
The  estate  liable  for  legitim  was  shown  at  £7359, 
one-twelfth  whereof,  being  the  pursuer's  share, 
was  £612,  IDs.,  and  the  entry  embracing  the  ship 
shares  was  as  follows: — "8.  Ship  shares — (1)6/64 
shares  of  the  steamship  '  Scotsman'  of  Leith,  at 
£137,  10s.  per  share,  per  Messrs  Blaik  ^  Oom- 
pany's  valuation,  £826 ;  (2)  6/64  shares  of  the 
steamship  'Sicilian'  of  Leith,  at  £10  per  share, 
per  Messrs  Blaik  Sc  Company's  valuation,  £60 ; 
(3)  6/64  shares  of  the  steamship  'Nicosian'  of 
Ijeitb,  at  £20  per  share,  per  Messrs  Blaik  &  Com- 
pany's valuation,  £120;  (4)6/64  shares  of  the 
ship  '  Zuleika'  of  Leith,  per  Thomas  Law  to  Com- 
pany's valuation,  £360." 

The  pursuer  objected  to  the  principle  upon 
which  the  statement  was  made  up.  He  alleged 
(1)  that  the  vidimus  represented  the  value  of  the 
stocks  and  shares  as  at  the  date  of  his  father's 
death  on -14th  June  1888,  whereas  these  stocks, 
some  of  which  had  increased  in  value  since  the 
death,  must  be  estimated  as  at  the  value  of  the 
present  time ;  and  (2)  that  that  value  could  only 
be  ascertained  by  selling  the  whole  of  the  stocks 
and  shares. 

The  defenders  lodged  answers,  and  explainid 
that  they  regarded  the  pursuer's  claim  of  legitim 
as  a  claim  of  debt  which  emerged  on  the  death 
of  his  father,  and  the  amount  of  which  was  to  be 
ascertained  according  to  the  value  of  the  free 
moveable  estate  as  it  then  stood.  They  main- 
tained that  the  pursuer's  claim  amounted  to  his 
legal  proportion  of  the  estate,  according  to  its 
fair  value,  as  at  the  date  of  death,  less  the  neces- 
sary expenses  of  realisation,  or  according  to  the 
amount  which  it  wonld  have  fetched  if  the  whole 
estate  had  been  immediately  realised  ;  that  his 
claim  was  not  affected  by  subsequent  fluctuations 
in  value  of  investments  which  the  defenders  con- 
tinued to  hold ;  and  that  they  were  not  bound  to 
realise  the  whole  estate  under  their  charge  in 
order  that  the  amount  of  the  pursuer's  one-twelfth 
share  might  be  thereafter  ascertained.  In  ex- 
plaining their  principle  of  valnation  they  stated 
with  regard  to  the  ship  shares — "Item  8.  This 
it'em  represents  the  value  of  certain  shares  in 
three  steamers  and  one  sailing  ship  held  by  the 
deceased.  At  the  date  of  his  death  two  of  the 
steamers  were  heavily  burdened  with  debt,  for 
which  each  individual  owner  was  liable  in  tolidum. 
The  value  of  the  shares  in  each  vessel  was  obtained 
from  information  supplied  by  the  managing 
owners,  which  was  based  upon  th6ir  knowledge 
of  the  condition  in  which  the  ships  were  at  the 
time,  and  the  price  received  for  other  shares  in 
said  steamers  sold  during  the  month  current  at 
the  death.  Had  these  shares  been  immediately 
realised,  the  defenders  believe  they  wonld  not 
have  fetched  more  than  the  sums  stated,  if  so 
much.  The  defenders  repeatedly  advertised  the 
shares  for  sale,  but  n«  offers  were  made  for  the 
steamship  shares  in  answer  to  their  advertisement. 
The  shares  in  the  sailing  ship  were  sold  on  4th 
September  1888  at  an  increase  of  £80  on  the 
valued  price.  At  this  time  the  market  price  for 
ship  property  had  considerably  improved.  The 
defenders,  at  the  request  of  the  beneficiaries, 
have  continued  to  hold  said  steamship  shares. 
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and  have  no  intention  meanwhile  of  realising 
them." 

On  I6th  March  1889  the  Lord  Ordinary 
(Fbabkb)  repelled  the  objections  stated  by  the 
parsaer  to  the  Tidimus  lodged  by  the  trostees 
except  as  regarded  the  valne  put  upon  the  shares 
of  the  three  steamships  ;  found  that  these  shares 
most  be  entered  as  of  the  market  price  of  the 
present  day;  and  reserved  to  the  pursuer  to 
move  the  Court  to  be  allowed  a  proof  that  the 
Yidimns  did  not  correctly  set  forth  the  market 
price  of  the  other  stocks  and  shares  therein 
referred  to  as  at  the  date  of  death. 

"  Opinion. — [After  ttating  thefaett  and  the  two 
htadt  of  (he  punutr't  objeetum»\—W\t\i  regard  to 
the  first  of  these  points,  the  Lord  Ordinary  is  of 
opinion  that  in  the  general  case  the  estate  out  of 
which  legitim  is  claimable  must  be  taken  as  of 
the  Talue  at  the  father's  death.  To  this  general 
rule  there  are  exceptions,  as  where  the  estate 
consists  of  doubtful  or  contingent  claims,  the 
value  of  which  cannot  be  ascertained  nntil  the 
money  therefor  has  been  actually  received  by 
the  executor.  In  such  a  case  the  accounting 
with  the  claimant  for  legitim  must  of  necessity 
be  according  to  the  amount  actually  received. 
In  the  present  case  there  was  no  such  difficulty 
in  the  way  of  ascertaining  the  value.  Ail  the 
stocks  of  companies,  except  one,  were  quoted  on 
the  Stock  Exchange,  and  the  ship  shares,  although 
of  no  great  value  at  the  date  of  death,  were  still 
marketable.  The  defenders  state  that  they  en- 
deavoured to  sell  the  shares  in  the  steamers  and 
could  not  find  a  purchaser,  although  it  is  said 
that  these  have  now  somewhat  increased  in  value 
and  are  saleable.  This  is  a  good  reason  for 
taking  the  value  of  the  steamships  in  estimating 
legitim  as  at  the  present  date,  instead  of  at  the 
small  nominal  value  at  the  date  of  the  testator's 
death. 

"The  general  rule  now  stated  rests  upon  this 
doctrine,  that  legitim  is  a  claim  of  debt  against 
the  execntry  for  a  certain  proportion  of  the 
personal  estate  which  vests  in  the  child  claiming 
it  at  the  father's  death.  He  is  entitled  to  that 
proportion  and  no  more.  If  the  executor  delays 
to  settle  the  claim,  and  the  property  sinks  in 
value,  the  claim  of  the  child  is  not  thereby 
diminished,  and  in  like  manner  if  it  increases 
in  value  the  claim  is  not  thereby  enhanced  in 
amount.  If  the  executor  withont  justifiable 
excuse  delays  to  pay  the  legitim,  he  is  liable  in 
interest  according  to  many  decisions,  and  that 
interest  is  five  per  cent.  In  the  case  of 
M^Murray  v.  M'Murray't  Trusteet,  17th  July 
1852,  1*  D.  1048,  the  point  was  very  distinctly 
brought  out  and  determined.  It  was  held  '  that 
the  legitim  was  a  debt  to  be  measured  by  the 
amount  of  the  fund  at  the  father's  death,  and 
did  not  infer  a  right  to  participate  in  profits 
realised  by  the  application  of  the  fund  after  the 
father's  death.'  The  whole  estate  had  been 
employed  in  the  father's  business,  and  profits 
had  been  made  of  which  the  child  claiming 
legitim  demanded  a  share.  Lord  Ivory  ex- 
plained the  grounds  of  judgment  in  the  follow- 
ing terms — 'The  claim  of  legitim  is  a  claim 
of  debt  against  the  testator's  estate.  In  the 
ordinary  oase  of  a  debtor  in  business,  the  fund 
out  of  which  the  debt  is  to  be  paid  is  pat  in 
peril,  but  the  creditor  does  not  get  the  profits. 
In  this  case  the  pursuer's  claim  was  a  claim 


against  the  general  fnnd,  and  was  due  at  the 
moment  of  the  testator's  death.    If  the  tnutees 
have  put  the  estate  into  peril  and  made  profit 
that  enlarges  the  estate — the    meaanre  of  the 
creditor's  security  bat  not  of    the  aUdnt — the 
debt  is  the  same  as  before,  unaffected  by  their 
trading.     It  is  still  due  with  interest  and  nothing 
more.     Legitim  is  a  claim  of  debt.     Suppose  a 
party  thinking  he  has  right  to  dispose  of  his 
whole  property,  leaves  all  of  it  to  one  of  his 
children  and  excludes  another,  and  the  child  to 
whom  the  property  was  left  enters  into  posaession 
and  uses  tbe  estate  in  trade,  would  that  entitle 
the  excladed  child  on   his  claiming  legitim   to 
claim  a  share  of  the  profits  ?    It  would  not,  and 
he  would  not  be  worse  off;  for  if  the  business 
turned  ont  ill  the  other  would  be  obliged,  if  he 
sacrificed  the  fund,  to  answer  for  it  wi£  his  own 
funds. '    In  like  manner,  in  the  case  of  the  Earl  of 
Dalhouiie  v.  Crokat,  March  26,  1868,  6  Macph. 
659,  the  point  was  again  submitted  to  the  Court 
although  under  different  circumstances.     A  loss 
was  sustained  of  the  fund   from  which  legitim 
was    payable    in   consequence  of    the  executor 
having  allowed  his  agent  to  embezzle  it.     The 
Court  held  that  the  exeontor  mast  bear  the  loss, 
and    that  no  part  of   it  could  b«  allowed  to 
diminish  the  claim  for  legitim.     'It  appears  to 
me, '  said  Lord  Ardmillan,  '  that  the  child  entitled 
to   legitim   is  a  creditor  of  the  exeontor   for  a 
share  of  the  free  executory  estate— that  is,  for  a 
share  of  the  free  moveable  estate  left  by  the 
father  as  at  the  date  of  his  death,  or  as  soon 
thereafter  as  it  can  be  realised.  ...  If  the  exe- 
cutor had  employed  the  funds  of  the  deceased  in 
trade,  the  pnrsner  would  have  taken  no  benefit 
thence  arising.     If  the  executor  had  purchased 
railway  or  bank  stock,  and  the  stock  had  risen  in 
value,  I  cannot  think  that  the  legitim  would  have 
been  increased   so  as  to  amount   to  anything 
beyond  the  price  paid  for  the  stock,  since  if  the 
price  had  fallen  the  legitim  would  not  have  been 
diminished.     Legitim  must  be  oalcolated  as  at 
the  date  of  the  father's  death,  and  profit  or  loss 
arising  after  realisation  in  consequence  of  the 
executor's  mode  of  dealing  with  the  f  onds  can- 
not augment  or  diminish  the  claim  of  the  child.' 
"There    are   cases  where,  in  consequence  of 
arrangements  between  a  child  claiming  legitim, 
or   a  widow  claiming  jus  relieta,  these  persons 
will  be  fonnd  entitled  to  a  share  of  profits  made 
from  the  application  of  the  funds  to  purposes  of 
trade,  and  of  this  class  of  eases  there  is  an  illus- 
tration in  the  case  of  Rot*  v.  Mauon,  February  3, 
1843,  5  D.  483.     The  judgment  was  not  unani- 
mous, as  Lord  Medwyu  dissented,  and  held  that 
there  was  not  such  a  specialty  as  to  take  the  case 
ont  of   the  general   nde.     It  was  a  claim   by  a 
widow  for  ju»  relieta,  and  Lord  Medwyn  said— 
'  The  widow  is  entitled   to  revert  to  her  legal 
rights   notwithstanding  all   that   she  has  done. 
But  then  most  she  not  take  berjut  relieta  accord- 
ing to  the  state  of  the  moveables  at  the  death  of 
her  hasband  ?    She  is  not  tied  down  by  the  valua- 
tion then  made.    She  may  show  that  this  is 
inadequate,  and  she  will  get  her  share  estimated 
at  their  full  value.     I  always  understood  that  the 
share  of  the  moveable  estate  payable  out  of  the 
estate  of  the  husband  to  the  children  as  legitim, 
and  to  the  widow  as  jtu  reUeia,  was  estimated  as 
at  the  death  and  not  as  it  might  be  at  any  f  atnre 
period.    If  the  widow  had  claimed  her  Jim  r^eia 
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at  the  time,  would  she  Iiaye  been  entitled  to  more 
than  the  estimated  value  of  the  right  acoording 
to  the  then  rate  of  the  market  ?  And  if  by  some 
anexpected  opening  of  trade,  or  the  failure  of 
some  neighbouring  ooal  work,  the  value  of  this 
some  years  afterwards  greatly  increased,  would 
•he  have  been  entitled  to  claim  this  additional 
▼aloe  after  having  obtained  its  value  at  the  time 
of  her  husband's  death?'  Lord  Moncreiff  as- 
Bimilaied  the  cose  to  a  contingent  fund,  and 
upon  that  ground  allowed  the  widow's  claim  for 
a  share  of  the  profits.  'If,'  he  said  'the  claim 
had  been  a  contingent  fnnd  which  could  nnt  be 
4  -ealised  at  the  time  of  the  husband's  death,  there 
,'r  no  doubt  that  a  widow  would  be  entitled  to 
^im  upon  it  as  at  the  time  when  it  was  realised.' 
/'  vd  this  doctrine  is  not  disputed,  for  the  general 
TI-'  *  allows  of  such  an  exception. 

The  seoond  point  made  by  the  pursuer  is, 
th(.  the  whole  of  the  stocks  and  shares  ought  to 
be  a  td  in  order  to  pay  ofF  his  one-twelfth  pro- 
porfa  1.  Now,  there  is  no  such  absolute  right 
on  th  part  of  a  claimant  for  legitim  oxjuirtiieta. 
This  is  4  matter  entirely  in  the  discretion  of  the 
Court,  who  are  entitled  and  bound  to  look  to  the 
interests  of  the  other  beneficiaries  who  have 
claims  npon  the  estate,  and  if  they  object  to  snch 
sale  the  Court  will  give  heed  to  such  objection. 
To  throw  all  these  stocke  and  shares  into  the 
market  merely  to  pay  the  pursuer's  small  propor- 
tion would  be  putting  the  property  to  the  chance 
of  loss,  and  would  certainly  be  attended  with 
very  considerable  expense  in  brokerage  charges 
and  commission.  If  the  pnrsuer  challenges  the 
statement  that  the  stocks,  &a.,  are  not  entered  as 
at  the  market  prices  of  the  day  at  the  time  of 
death,  he  will  be  allowed  to  prove  this,  bat  if 
not  he  most  be  settled  with  according  to  that 
market  price,  seeing  that  if  the  property  had 
been  all  sold  he  would  have  got  no  more  from 
the  sale." 

On  23rd  M<iy  1889  the  Lord  Ordinary 
(Eiuiaoht)  pronounced  the  following  inter- 
loontor :  — "In  respect  the  pursuer  is  satisfied 
that  the  vidimus  correctly  sets  forth  the  market 
price  of  the  stocks  and  shares  other  than  the 
shares  of  the  steamships  therein  mentioned, 
Finds  it  nnnecessary  to  order  proof  in  regard 
thereto :  Allows  to  the  pursuer  a  proof  of  the 
market  price  at  the  present  time  of  the  said 
shares  of  the  steamahips  mentioned  in  the  vidi- 
mus, and  to  the  defenders  a  conjunct  probation  ; 
and  appoints  the  proof  to  proceed  on  a  day  to  be 
afterwards  fixed." 

The  defenders  reclaimed  against  both  inter- 
locutors, and  argued — The  date  of  the  testator's 
death  was  the  only  time  at  which  legitim  could 
be  oalonlated.  If  that  period  were  departed  from 
great  difficulties  wonld  be  encountered.  The 
claim  of  legitim  was  a  claim  of  debt — M'Mvrray 
T.  M'Marray't  Triuleet,  July  17,  1862,  14  D. 
1048.  It  was  not  necessary  to  fix  the  exact  day 
of  the  testator's  death  for  the  calculation  of 
legitim,  but  it  ought  to  be  about  that  time,  and 
interest  should  run  as  from  the  day  of  death. 
The  pnrsuer  was  not  entitled  to  have  the  whole 
trust-estate  realised — Earl  ofDaUioutie  v.  Crokat, 
March  26, 1868,  6  Maoph.  659;  PnngU's  Trutteei 
V.  Hamilton,  March  15,  1872,  10  Maoph,  621  ; 
Minto  V.  Kirhpatrick,  May  23,  1833,  11  Sh.  632 ; 
FUher  V.  Dixon,  June  16,  1840,  2  D.  1121  and 
1138.     The  duty  of    the   executors    here  was 
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simply  to  do  what  they  have  done,  to  estimate 
the  pursuer's  share,  and  to  tender  the  amount 
thereof— C7AaJw>«r»'  Truttee*  v.  Chalmert  and 
Olhen,  March  16,  1882,  9  B.  743. 

Argued  for  the  pursuer — He  was  entitled  to 
have  the  estate  realised  as  at  the  date  of  litis- 
contestation in  the  present  action  in  order  that 
the  true  amount  of  his  legitim  might  be  deter- 
mined ;  he  was  not  bound  to  accept  a  random 
■nm  reached  by  the  trustees  from  ex  parte 
valuations.  He  was  not  bonnd  to  accept 
anything  but  money  in  satisfaction  of  his 
claims,  for  legitim  was  a  money  claim.  He 
was  entitled  to  have  not  only  the  ship  shares  but 
the  whole  stock  valued  as  at  present  rates.  There 
had  been  a  considerable  increase  in  the  eumulo 
value  of  the  trust-estate,  and  the  pursuer  was 
entitled  to  a  share  of  that  increased  value,  and 
was  not  to  be  prejudiced  by  the  delay  on  the 
part  of  the  trustees  aa  regarded  reaUsation — 
Fraser  on  Husband  and  Wife,  vol.  ii  p.  983  ;  cases 
cited  by  the  Lord  Ordinary. 

At  advising — 

Loud  Adam — By  the  interloontor  of  23rd  May 
1889  submitted  to  review,  the  Lord  Ordinary, 
"in  respect  that  the  pnrsuer  is  satisfied  that  the 
vidimus,  Ko.  10  of  process,  correctly  sets  forth 
the  market  price  of  the  stocks  and  shares,  other 
than  the  shares  of  the  steamships  therein  men- 
tioned, finds  it  unnecessary  to  order  proof  in 
respect  thereto." 

I  understand  that  the  pursuer  is  still  satisfied 
that  the  vidimus  correctly  sets  forth  the  market 
price  of  the  stocks  and  shares,  other  than  the 
shares  of  ships,  including  the  sailing  ship,  as  at 
the  date  of  the  truster's  death,  and  if  this  be  so, 
I  think  that  a  proof  as  regards  the  valne  of  these 
shares  is  unnecessary. 

But  the  Lord  Ordinary  farther  "allows  the 
pursuer  a  proof  of  the  market  price  at  the 
present  time  of  the  said  shares  of  the  steamships 
mentioned  in  the  vidimus." 

I  do  not  concur  in  this  part  of  the  interlocutor, 
because  X  think  the  proof  to  be  tillowed  ought 
to  be  one  of  the  value  of  the  ship  shares,  as  at 
the  date  of  the  testator's  death. 

The  elaim  of  legitim  by  the  pursuer  is  on- 
doabtedly  a  claim  of  debt  against  his  father's 
estate,  and  the  amount  must  be  estimated  accord- 
ing to  the  value  of  the  estate  at  his  death.  But 
the  defenders,  his  trustees,  are  not  bound,  in  order 
to  ascertain  that  value,  to  realise  the  estate. 
They  may  retain  the  whole,  or  any  part  of  it  in 
forma  ipecifica.  The  trustees  are  entitled  to 
realise  the  estate  or  any  part  of  it,  and  had  they 
done  so,  the  amount  so  realised  nnder  the  de- 
duction of  the  expenses  of  the  realisation  would 
be  the  value  of  the  estate  of  which  the  pursuer 
is  entitled  to  a  share. 

On  the  other  hand,  the  trustees  may  resolve 
not  to  realise  the  whole  or  any  part  of  the  estate, 
and  in  that  case  the  valne  most  be  estimated  as 
at  the  truster's  death. 

In  this  case,  when  the  claim  for  legitim  was 
intimated  on  22nd  October  1888,  no  part  of  the 
estate  had  been  realised  except  some  shares  in  a 
sailing  ship.  The  defenders  allege  that  they 
were  then,  and  are  now,  holding  the  estate  for 
the  benefit  of  the  beneficiaries,  and  had  resolved 
not  to  realise  it.  If  that  be  so,  it  appears  to  me 
that  the  value  of  the  estate  most  be  estimated  aa 
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at  the  date  of  the  tmster's  death. 

If  the  ghares  had  fallen  in  valae,  the  loss  most 
have  fallen  on  the  defenders,  and  80  if  they  have 
risen  in  value,  tkey  are  entitled  to  the  gain. 

With  reference  to  the  yalne  of  the  shares  of 
the  sailing  ship  which  were  sold  on  4th  Septem- 
ber 1888,  I  think  the  question  whether  the 
pursuer  is  entitled  to  a  share  of  that  value 
uepends  upon  the  qnestion  whether  ox  not  the 
shares  were  then  being  held  by  the  trostees  for 
the  beneficiaries,  or  were  in  point  of  fact  sold 
with  a  view  to  realisation  as  at  the  date  of  the 
truster's  death. 

The  Lord  Ordinary  recognises  the  general 
role  that  the  value  of  the  estate  must  be  esti- 
mated as  at  the  date  of  the  testator's  death,  and 
has  given  effect  to  it  as  regards  all  the  estate 
except  the  ship  shares.  The  defenders  state  (be 
says)  that  they  endeavoured  to  sell  the  shares  in 
the  steamers  and  oonid  not  find  a  purchaser, 
although  it  is  said  that  these  have  now  some- 
what increased  in  value  and  are  saleable.  This 
is  a  good  reason  (he  says)  for  taking  tbe  value  , 
of  the  steamships  in  estimating  legitim  as  at  the 
present  date  instead  of  at  the  small  nominal 
value  at  the  data  of  the  testator's  death. 

While  I  think  that  the  contingency  of  a 
possible  or  probable  prospective  rise  in  value  is 
an  element  which  may  fairly  be  taken  into  con- 
sideration in  estimating  the  valae  of  the  shares 
as  at  the  date  of  the  truster's  death,  I  cannot 
see  that  the  fact  that  the  shares  have  increased 
in  value  since  the  truster's  death  can  be  a  reason 
for  taking  such  increased  value  as  the  value  at 
the  date  of  death. 

I  think  therefore  that  the  Lord  Ordinary's 
interlocutor  ought  to  be  recalled. 

LoBD  MuBB — The  only  difiSculty  which  appears 
to  me  to  exist  in  this  case  is  as  to  the  time  at 
which  the  varions  stocks  and  shares  left  by  the 
testator  are  to  be  valued.  Lord  Fraser  has  laid 
down  at  considerable  length  the  general  mle  as 
to  when  valuations  for  legitim  are  to  take  place, 
and  he  has  referred  to  several  cases,  all  of  which 
go  to  show  that  the  date  of  the  testator's  death 
is  the  time  at  which  such  valuations  ought  to 
be  made.  The  Lord  Ordinary  has  accordingly 
applied  the  role  which  he  baa  thus  laid  down 
to  the  ordinary  shares  left  by  the  deceased,  but 
he  has  made  an  exception  in  the  case  of  the 
ships.  For  that  exception  I  can  see  no  good 
or  sufficient  reason.  It  may  be  that  such  shares 
do  net  find  so  ready  a  market  as  others,  but  I 
cannot  see  that  that  circumstance  ought  to  make 
any  difference  as  to  the  time  at  which  such  shares 
are  to  be  valued  for  the  purposes  of  legitim.  I 
agree  with  Lord  Adam  in  thinking  that  tbe 
whole  stocks  and  shares  left  by  the  testator, 
inelnding  the  ship  shares,  ought  to  be  treated 
in  the  same  way,  and  that  the  time  at  which  a 
valuation  for  legitim  ought  to  take  place  is  tfaa 
death  of  the  testator. 

LoBD  Shaitd— In  common,  I  understand,  with 
all  your  Lordships  I  agree  that  legitim  is  not  a 
right  to  a  share  of  the  estate  which  entitles  the 
claimant  to  have  the  estate  realised  in  order  that 
he  may  have  the  realised  value  of  his  share.  It 
is  a  debt,  but,  at  tbe  same  time,  it  is  a  debt  to  be 
measured  by  the  actual  value  of  the  moveable 
estate  left  by  the  father  at  his  death.      While 


this  is  so,  it  appears  to  me  that  it  voaU  not 
be  safe  nor  proper  to  lay  down  the  role  tiut  the 
value  is  to  be  taken  by  a  valuator  of  each  utidt 
or  item  of  the  estate  made  as  on  the  verj  d^  ot 
the  father's  death.  What  a  son  claiming  legitim 
is  entitled  to  is  a  share  of  the  valae  at  tlit 
estate — that  is,  a  share  of  the  amount  which  Uu 
estate  would  bring  if  it  were  realised.  It  ii 
true  the  executors  or  beneficiaries  are  not  bound 
to  realise  if  they  resolve  and  declare  that  thej 
intend  to  hold  parts  of  the  estate,  and  to 
take  the  risk  of  future  loss  by  depreciatios  ol 
value,  and  the  benefit  of  any  profit  which  uu; 
accrue  by  a  rise  in  value.  But  even  if  sooh  t 
resolution  be  formed  and  intimated,  the  eluiuni 
is  entitled  to  have  a  share  of  the  valae  which 
would  have  been  received  if  the  different  item! 
of  the  estate  had  been  realised  or  sold. 

When  I  say  that  I  think  this  value  is  not  neo» 
sarily  to  be  ascertained  as  on  the  very  day  of  lb 
death  of  the  deceased,  I  mean  that  a  share  of  tin 
value  of  the  estate  as  if  tbe  estate  had  bNo 
realised,  infers  thnt  the  amount  to  be  ascerttiiied 
shall  be  as  on  a  reasonable  and  prudent  realisitiMi, 
made  with  a  view  to  gaining  the  best  advanuge- 
realisation  such  as  a  person  having  no  parpoM  of 
holdingforprofit,butyet  being  anxioas  to  mike  the 
most  of  the  estate  in  its  different  parts  or  items, 
would  adopt  in  tbe  ordinary  administratioii  of  ■ 
deceased's  estate.  There  are  many  parti  of  u 
estate  which  must  be  advertised  wiUi  a  view  Hi 
sale,  and  time  must  elapse  to  admit  of  this,  ud 
there  may  be  parts  of  an  estate  which  it  wosid 
be  quite  dearly  imprudent  as  a  mere  question  a! 
realisation  to  sell  without  a  fewdaysora  fewweth 
delay. 

In  reference  to  property  of  which  tbii  on 
be  said,  I  do  not  think  that  in  the  oiHaar; 
case  the  value  of  these  is  to  be  taken  simpl;* 
the  sum  which  could  be  got  for  them  on  the  dq 
of  the  death.     If  any  such  hard  and  ftst  nk 
were  to  be  taken,  what  would  be  said  of  tbe  cm 
of  a  testator  having  shares  in  a  company  wUii 
became  insolvent  some  days  after  his  dHth,  in- 
volving It  might  be  such  consequences  is  ia  tli 
case  of  the  OUy  of  OUugoto  Sank  f    The  oUioart 
for  legitim  could  not  seek  to  have  the  tesnlttotti 
estate  thrown  out  of  view  in  a  question  withU* 
if  prudence  and  due  diligence  had  been  ■■■''j 
the  realisation,  and  so  it  appears  to 'me  ttrtS 
parts  of  an  estate  realized  in  the  oidintij  MM 
of  an  administration  hav«  risen  in  value  siM*"' 
day  of  the  testator's  deatkh  the  benefit  dHrii^ 
taken  into  view  in  fixing  the  amount  of  ~ 
of  which  the  legitim  fund  is  •  fixed 
short,  if  the  estate  is  to  be  reafiMd 
concerned,  then   the  aotnal 
ordinary  course  carried  oat 
and  prudence  is  the  amount  ttt  ky.] 
executors  or  beneficiaries 
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Friday,  July  5. 
FIRST    DIVISION. 

CLOUSTON'S  TKUSTEES  v.   BULLOCH  AND 
OTHERS. 

Bueeettion — Direction  to  Trustee*  to  Pay — Fee — 
Liferent— Intention  of  Tettator. 

A  testator  nnder  the /owrtA  purpose  of  his 
settlement  directed  his  trustees  (first)  to 
divide  the  whole  residue  of  his  estate  as  it 
came  to  be  realised  into  fire  equal  shares, 
and  (second)  to  pay  or  make  over  one  of 
said  fifth  shares  to  each  of  his  daughters  M, 
O,  and  E,  the  shares  to  be  paid  over  as  soon 
as  conveniently  might  be  after  his  decease, 
and  the  remainder  when  the  same  became 
available,  the  said  shares  to  be  at  the 
absolute  disposal  of  his  said  daughters. 

In  a  subsequent  codicil  with  reference  to 
the  clause  above  named  (second)  the  testator 
said,  "  I  hereby  revoke  and  alter  the  clause 
named  (second)  ...  to  this  extent,  that  in 
place  of  the  absolute  power  therein  given  to 
my  daughters  M,  G,  and  £,  I  restrict  that 
absolute  power  in  each  case  to  one-half  of 
their  respective  shares  of  my  heritable 
estate,  and  in  respect  of  the  other  half,  none 
of  them  shall  have  power  to  deal  with  it 
during  their  respective  lifetime  beyond  the 
interest  or  revenue  derived  from  it,  but  they 
shall  have  power  by  any  deed  or  writing 
duly  executed  by  them  to  will  the  same  over 
after  their  death  to  such  person  or  persons 
or  such  objects  as  they  may  think  proper, 
my  object  in  making  this  restriction  being  that 
they  shall  not  by  any  act  on  their  part  de- 
prive themselves  of  a  fair  livelihood  during 
their  lifetime. " 

Eeld  (1)  that  "  respective  shares  of  my 
heritable  estate  "  must  be  read  as  "respec- 
tive shares  of  my  whole  estate,"  that  being 
the  obvious  intention  of  the  testator  ;  and 
(2)  (dill.  Lord  Adam)  that  the  trustees  were 
not  entitled  to  hold  any  part  of  the  shares 
of   residue    given    by   the    clause    named 
(second)  to  the  testator's  daughters  M,  O, 
and  E,  but  were  bound  to  pay  over  the 
whole  of  said  shares  to  these  daughters. 
The  late  Mr  Beter  Olouston,  formerly  insurance 
broker  in  Olasgow,  died  on  30th  August  1888, 
leaving  a  tmst-disposition  and  settlement  dated 
3Ut  December  1883,  and  several  codicils  thereto, 
and  in  particular  a  codicil  dated  29th  November 
1886. 

By  his  trust-disposition  and  settlement  the 
testator  conveyed  to  the  trustees  therein  named 
his  whole  estate  and  effects,  heritable  and  move- 
able, real  and  personal.  With  reference  to  the 
disposal  of  the  residue,  the  trust-disposition  and 
settlement  directed — "In  Vae  fourOi  place,  my 
trustees  shall  from  time  to  time  as  the  same 
comes  to  be  realised,  divide  the  whole  residue 
and  remainder  of  my  means  and  estate  (including 
sums  or  property  retained  to  meet  annuities 
or  liferent  interests,  or  otherwise,  as  the  same 
fall  in)  into  five  equal  parts  or  shares,  and  hold 
and  diipose  thereof  in  manner  following— (First) 
one  of  the  said  shares  shall  (subject  to  the  provi- 
sions hereinafter  contained   in  regard   to   the 


goaranteed  minimum  income  to  my  said  two 
unmarried  daughters,  and  the  survivor  of  them 
remaining  unmarried,  and  subject  also  to  the 
deductions  after  mentioned)  be  held  by  my 
trustees  for  behoof  of  all  the  children  of  my 
deceased  daughter  Mrs  Sarah  Clonston  or  Mac- 
taggart,  share  and  share  alike;  .  .  .  (second) 
subject  to  the  said  provisions  and  the  deductions 
after  mentioned,  my  trustees  shall  pay  or  make 
over  one  of  the  said  fifth  shares  of  the  said  re- 
sidue and  remainder  of  my  means  and  estate  to 
each  of  my  three  daughters  Mrs  Maria  Olouston 
or  Bulloch,  wife  of  the  said  Matthew  Bulloch, 
and  the  said  Miss  Christian  or  Ohristina  Clouston, 
and  Elizabeth  Eeir  Olouston,  respectively  (being 
three-fifth  shares  in  all),  the  said  shares  so  far 
as  available  to  be  paid  or  made  over  as  soon  is 
conveniently  may  be  after  my  decease,  and  the 
remainder  to  be  paid  or  made  over  as  and  when 
the  same  becomes  available,  the  said  shares  to  be 
at  the  absolute  disposal  of  my  said  three 
daughters  respectively;"  and  (third)  the  remain- 
ing fifth  part  or  share  was  to  be  held  for  behoof 
of  Mrs  Hannah  Olouston  or  Bulloch  in  liferent, 
and  of  her  husband  in  the  event  of  his  surviv- 
ance  in  liferent,  restrictable  to  one-half  in  the 
event  of  his  second  marriage.  On  the  termina- 
tion of  the  liferent  the  capital  was  to  be  divided 
equally  among  the  truster's  surviving  children, 
and  the  issue  of  any  of  them  who  may  have  died 
leaving  issue,  but  in  the  event  of  her  husband 
predeceasing  her,  the  said  one-fifth  part  or  share 
was  to  be  paid  over  to  Mrs  Hannah  Clouston  or 
Bulloch  absolutely  in  the  same  way  as  was  directed 
as  regards  the  shares  of  the  other  three  surviving 
daughters. 

The  testator  further  directed  that  if  the  shares 
of  residue  falUng  to  his  unmarried  daughters 
should  not  be  sufficient  at  four  per  cent,  to  yield 
each  of  them  an  income  of  £1200,  his  trustees 
should  retain  in  their  hands  sums  out  of  the 
capital  of  the  shares  of  the  children  of  hii 
deceased  daughter  and  of  his  married  daughters, 
sufficient  to  make  up  the  income  of  the  married 
daughters  to  the  required  amount. 

The  codicil  of  29th  November  1886  was  in 
these  terms — "After  serious  and  mature  con- 
sideration, and  reflecting  on  the  uncertainty  of 
circumstances  which  may  happen,  I  hereby 
revoke  and  alter  the  clause  named  (second)  on 
twenty-third  line  of  page  sixth  in  my  trust-dis- 
position or  settlement,  to  this  extent,  that  in 
place  of  the  absolute  power  therein  given  to  my 
daughters  Maria,  Christina,  and  Elizabeth,  I 
restrict  that  absolute  power  in  each  case  to  one- 
half  of  their  respective  shares  of  my  heritable 
estate,  and  in  respect  of  the  other  half,  none  of 
them  shall  have  power  to  deal  with  it  during 
their  respective  lifetime  beyond  the  interest  or 
revenue  derived  from  it,  but  they  shall  have 
power  by  any  deed  or  writing  duly  executed  by 
them  to  will  the  same  over  after  their  death  to 
such  person  or  persona  or  each  objects  as  tbey 
may  think  proper,  my  objeot  in  making  this 
restriction  being  that  they  shall  not  by  any  set 
on  their  part  deprive  themselves  of  a  fair  lireli- 
hood  during  their  lifetime." 

The  value  of  the  truster's  moveable  estate  was 
estimated  at  about  £175,000,  and  that  of  bis 
heritable  estate  at  about  £8000,  including  the 
value  of  bis  house  in  Park  Terrace,  Olasgow, 
estimated  at  £6000,  and  which  was  assignwl  in 
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the  settlement  as  a  residence  to  the  testator's  two 
unmarried  daughters. 

'  The  testator  left  four  snrTiying  daughters,  Mrs 
Hannah  Olonston  or  Bnlloch,  wife  of  James 
Balloch,  merchant  in  London,  Mrs  Maria  Clous- 
ton  or  Bnlloch,  wife  of  Matthew  Bulloch,  mer- 
chant in  Glasgow,  Miss  Christina  Olonston,  and 
Miss  Elizabeth  Keir  Cloaston.  He  was  prede- 
ceased by  a  daughter  Mrs  Sarah  Cloaston  or 
Maotaggart,  leaving  four  children  who  sarriTed 
the  testator. 

Questions  having  arisen  as  to  the  effect  of  the 
codicil  of  29th  Kovember,  as  altering  the  terms 
of  the  original  settlement,  the  present  case  was 
presented  for  the  purpose  of  having  the  matter 
settled. 

The  first  parties  to  the  case  were  the  trustees 
under  Mr  Clouston's  settlement,  and  the  second 
parties  were  Mrs  Maria  Clonston  or  Bulloch  and 
her  husband  as  her  curator,  and  for  any  interest 
he  might  have,  Miss  Christina  Cloaston,  and 
Elizabeth  Keir  Clouston. 

The  following  questions  were  submitted  for  the 
opinion  of  the  Court — "  (1)  Are  the  first  parties, 
as  Mr  Clouston's  trustees,  bound  by  the  codicil 
dated  29th  November  1886  to  hold  one-half  of  the 
shares  of  the  whole  residue  of  the  truster's  estate 
given  by  the  clause  named  (second)  of  the  fourth 
purpose  of  his  trust-disposition  and  settlement  to 
bis  daughters  Maria  (Mrs  Bulloch),  Christina, 
and  Elizabeth,  for  behoof  of  these  ladies  in  life- 
rent, subject  to  a  power  of  disposal  by  will  only 
of  their  respective  shares?  Or  (2)  Are  the  said 
trustees  bound  by  the  trust-disposition  and  settle- 
ment, and  the  codicil  of  29th  November  1886,  to 
hold  only  one-half  of  the  heritable  or  real  ratate 
of  the  truster  for  behoof  of  the  said  three 
daughters  in  liferent,  subject  to  their  power  of 
disposal  by  will  only,  and  to  pay  or  make  over 
their  respective  shares  of  the  whole  moveable 
estate,  as  well  as  the  other  half  of  the  heritable 
estate,  to  the  said  three  daughters  in  the  manner 
directed  by  the  clause  named  (second)  of  the 
fourth  head  or  direction  of  the  trust-disposition 
and  settlement?  Or  (S)  Is  the  codicil  of  29th 
November  1886  void  on  the  ground  of  uncer- 
tainty? Or  (4)  Are  the  first  parties,  as  Mr 
01oaston*s  trustees,  bound  and  entitled  by  the 
trust-disposition  and  settlement,  and  codicil  of 
29th  November  1886,  to  hold  any  part  of  the 
shares  of  the  moveable  or  heritable  estate  of  the 
truster,  or  are  they  bound  to  pay  and  make  over 
said  shares  or  any  and  what  part  thereof  to 
Maria  (Mrs  Bulloch),  Christina,  and  Elizabeth, 
the  truster's  three  daaghters,  and  if  so  in  what 
terms." 

It  was  contended  for  the  first  parties  that  the 
truster  had  by  his  codicil  of  29th  November 
1886  restricted  the  absolute  right  in  their  respec- 
tive shares  of  residue  conferred  on  his  three 
daughters  Maria  (Mrs  Bulloch),  Christina,  and 
Elizabeth,  by  the  said  trust-disposition  and 
settlement,  to  a  Uferent  as  regarded  one-half 
thereof,  and  that  the  trustees  were  bound  to  re- 
tain the  half  of  such  shares  for  behoof  of  these 
ladies  in  liferent,  and  subject  to  their  power  of 
disposal  by  will,  but  not  otherwise. 

It  was  contended  by  the  second  parties  Mrs 
Bulloch  and  her  husband,  and  Miss  Christina 
and  Miss  Elizabeth  Clouston,  that  the  codicil  of 
29th  November  1886  was  void  for  uncertainty, 
and  alternatively,  that    it  applied  only  to  the 


heritable  or  real  estate  of  the  truster. 

Argued  for  the  first  parties — (I)  The  codicil  of 
29th  November  1886  must  apply  to  the  testator's 
whole  estate,  and  not  only  to  his  heritable  estate. 
That  was  the  obvious  intention  of  the  testator 
as  shown  by  the  terms  of  the  settlement,  and  by 
the  object  of  the  restriction  disclosed  in  the 
codicil.  Half  of  a  daughter's  share  of  heritable 
estate  would  only  be  about  £600  in  value,  which 
would  not  yield  a  comfortable  income,  and  in  his 
settlement  the  testator  had  contemplated  £1200 
as  the  proper  income  for  each  of  his  unmarried 
daughters.  In  the  clause  of  the  settlement 
referred  to  in  the  codicil  the  testator  had  not 
dealt  with  shares  of  heritable  estate,  but  of  re- 
sidue, ,and  the  trustees  had  practically  a  power 
of  sale  conferred  on  them  in  the  settlement,  for 
the  direction  was  to  divide  the  estate  as  realised. 
The  words  "interest "  and  " revenue "  were  also 
mora  appropriate  to  income  derived  from  move- 
able than  from  heritable  estate — Dunlop  v.  Mac- 
rae, July  18,  1884,  11  B.  1104 ;  Ardiibald  v. 
Arehibald'i  Tmtteei,  June  16,  1882,  9  B.  942. 
(2)  There  was  a  valid  restriction  to  a  liferent 
in  the  codicil.  That  was  the  "extent"  to  which 
the  codicil  revoked  the  clause  in  the  settlement. 
There  was  here  a  trust  which  was  to  be  a  con- 
tinning  trust,  and  thus  it  was  not  a  case  in  which 
the  Court  were  asked  to  create  or  continue  the 
machinery  of  a  trust,  which  the  testator  bad  not 
created  or  continued.  This  circumstance  took 
the  case  out  of  the  rule  of  the  cases  of  AUan't 
Truitea  and  Matsy — AUan'$  TrutUet  v.  Allan, 
December  12,  1872,  11  Macph.  210 ;  Matty  v. 
Seott't  Trustee*,  December  6,  1872,  11  Macph. 
173  ;  Dutkie't  Truttee*  t.  Kinlocli,  June  5,  1878, 
5  B.  868,  per  Lord  Gifford,  861. 

Argued  for  the  second  parties — (1)  The  testa- 
tor must  have  known  the  meaning  of  the  term 
"heritable,"  and  it  must  be  assumed  that  he 
meant  what  he  said.  The  Court  could  not 
construe  the  terms  of  a  settlement  contrary  to 
what  it  clearly  said.  (2)  There  was  no  valid 
restriction  to  a  liferent  at  all.  The  direction  in 
the  settlement  to  pay  was  clear  and  unequivocal, 
and  must  be  recalled  in  clear  terms,  or  else  the 
trustees  would  be  bound  to  carry  it  out.  Doubt- 
ful expressions  would  not  be  read  as  inferring 
revocation.  The  case  fell  within  the  rule  laid 
down  in  Allan's  Trustees.  The  codicil  was  void 
from  nnoertainty,  as  to  arrive  at  any  definite 
meaning  the  first  parties  had  to  make  very  serious 
assumptions— ilf'A'i«A  v.  DonxUd's  Trustees,  Octo- 
ber 25,  1879,  7  B.  96  ;  WTiiU's  Trustees  v.  WhiU, 
June  1,  1877,  4  B.  786,  per  Lord  President,  789, 
per  Lord  Shand,  793  ;  Smith's  TnuteesY.  Smith, 
July  11,  1883,  10  B.  1144  ;  Jarman  on  Wills,  i. 
181 ;  Low's  Executors  ▼.  Maedonaid,  June  21, 
1873,  11  Macph.  744. 

At  advising — 

LoBD  Pbksidemt— The  parts  of  the  testator's 
will  which  we  have  to  oonstrne  are,  first,  the 
provisions  in  the  principal  deed  in  favour  of  his 
three  daaghters  Maria,  Christina,  and  Elizabeth, 
and  second,  the  alterations  on  those  provisions 
introdnced  by  the  codicil  of  29th  November 
1886.  In  making  the  provisions  in  the  original 
settlement  the  testator  expresses  himself  thus — 
"  (Second)  Subject  to  the  said  provisions  and 
deductions  after-mentioned,  my  trustees  shall 
pay  or  make  over  one  of  the  said  fifth  shares  of 


Digitized  by 


Google 


646 


The  Scottish  Law  Beporter.—Fol.  XX  VI. 


CCknuton's  Tn.  t.  Bolleeb, 
Jair  5,  1888. 


the. said  residue  and  remainder  of  my  means  and 
estate  to  each  of  my  three  daughters  Mrs  Maria 
Olouston  or  Bnlloch,  wife  of  the  said  Matthew 
Bulloch,  and  the  said  Miss  Ohristian  or  Christina 
Olouston,  and  Elizabeth  Eeir  Oloaston  respec- 
tively (being  three-fifth  shares  in  all),  the  said 
shares,  so  far  as  ayailable,  to  be  paid  or  made 
over  as  soon  as  conveniently  may  be  after  my 
decease,  and  the  remainder  to  be  paid  or  made 
pver  as  and  when  the  same  becomes  available, 
ihe  said  shares  to  be  at  the  absolute  disposal  of 
my  said  three  daughters  respectively."  That  is 
a  oonveyance  which  the  trustees  are  to  make  to 
the  beneficiaries  in  absolute  property,  the  pay- 
ment being  to  be  made  immediately  after  the 
truster's  death,  so  far  as  funds  are  available,  and 
so  far  as  funds  are  not  available,  then  as  soon  as 
they  become  available.  To  emiphasise  his  mean- 
ing the  testator  adds  these  unnecessary  words  at 
the  end  of  the  clause,  "  the  said  shares  to  be  at 
the  absolute  disposal  of  my  said  three  daughters 
respectively." 

Now,  in  the  codicil  the  truster  expresses 
himself  thus — "  After  serious  and  mature  con- 
sideration, and  reflecting  on  the  uncertainty  of 
oircumstanoes  which  may  happen,  I  hereby 
revoke  and  alter  the  clause  named  (second)  on 
twenty-third  line  of  page  sixth  in  my  trust- 
disposition  or  settlement  to  this  extent,  that  in 
place  of  the  absolute  power  therein  given  to  my 
daughters  Maria,  Christina,  and  Elizabeth,  I 
restrict  that  absolute  power  in  each  case  to  one- 
half  of  their  respective  shares  of  my  heritable 
estate,  and  in  respect  of  the  other  half  none 
of  them  shall  have  power  to  deal  with  it  during 
their  respective  lifetime  beyond  the  interest  or 
revenue  derived  from  it,  but  they  shall  have 
power  by  any  deed  or  writing  duly  executed  by 
them  to  will  the  same  over  after  their  death  to 
such  person  or  persons  or  such  objects  as  they 
may  think  proper,  my  object  iq  making  this 
restriction  being  that  they  shall  not  by  any  act 
on  their  part  deprive  themselves  of  a  fair  liveli- 
hood during  their  lifetime."  Now,  the  part  of 
the  truster's  property  dealt  with  by  that  codicil, 
taking  its  words  literally,  is  bis  heritable  estate. 
That  consists  of  a  house  (his  own  residence)  in 
Glasgow,  which  he  arranges  in  his  settlement  is 
to  be  occupied  by  his  unmarried  daughters,  and 
also  of  another  property  of  which  the  value  does 
not  exceed  £2000.  Thus,  if  these  ladies  were  to 
be  restricted  only  as  regards  each  one's  share  of 
the  heritable  property,  the  effect  of  this  codicil 
would  be  very  slight — so  slight  that  it  is  difficult 
to  believe  that  that  could  be  the  meaning  of  the 
testator.  Indeed,  there  are  several  cironmstances 
which  appear  on  the  face  of  the  codicil  which 
point  to  a  different  result  so  strongly  that  it  is 
impossible  to  resist  the  conclusion  that  the  truster 
did  not  intend  that  this  codicil  should  be  re- 
stricted in  its  operation  to  his  heritable  estate 
only,  bat  intended  it  to  affect  moveable  property 
as  well. 

The  first  observation  which  occurs  to  me  is, 
that  the  truster  speaks  of  his  daughters'  respec- 
tive shares  of  his  heritable  estate,  the  subject 
with  which  he  is  dealing  is  not  "heritable 
estate,"  but  "respective  shares  of  heritable  es- 
tate." Now,  if  we  look  back  to  the  principal 
deed  there  are  no  such  things  as  shares  of  herit- 
able estate  dealt  with.  The  testator  never  con- 
templated shares  of  his  heritable  estate  as  going 


to  his  daughters,  but  shares  of  the  residue  of  his 
means  and  estate.  He  dealt  with  his  estate  as  a 
mixed  estate,  and  the  shares  were  shares  of  a 
mixed  moveable  and  heritable  estate. 

In  the  next  place,  the  utterly  futile  character 
of  the  restriction,  if  the  codicil  is  read  according 
to  the  strict  meaning  of  the  words,  gives  rise  to 
the  gravest  doubts  whether  that  strict  meaning 
can  be  what  the  twtator  intended,  particularly  is 
the  object  of  the  whole  codicil  is  to  make  sure 
that  the  daughters  "shall  not  by  any  act  on  their 
part  deprive  themselves  of  a  fair  livelihood  during 
their  lifetime."  Now,  if  they  were  entitled  to 
spend  everything  they  had  just  as  they  liked, 
except  one-half  of  their  shares  of  the  heritable 
estate,  they  might  very  easily,  notwithstanding 
the  provisions  of  the  codicil,  reduce  themselves 
to  absolute  poverty.  The  notion  which  the 
truster  had  of  what  was  a  proper  inoome  for  his 
unmarried  daughters  may  be  gathered  from  the 
fact  that  elsewhere  in  his  settlement  he  says  that 
they  shall  not  have  less  than  £1200  per  annimi, 
and  to  insure  that  they  shall  have  that  inoome 
he  burdens  the  shares  falling  to  his  married 
daughters  with  the  amount  necessary  to  make 
np  that  sum  should  the  shares  specially  given  to 
the  unmarried  daughters  produce  an  income  of 
less  amount.  The  views  therefore  of  the  truster 
with  regard  to  what  was  a  proper  inoome  for  bis 
unmarried  daughters  were  largely  in  excess  of 
the  revenue  produced  by  one-h^  of  his  heritable 
estate. 

But  further,  all  the  rest  of  the  oodicil  goes  to 
the  same  result.  A  power  is  given  to  these 
daughters  to  deal  in  their  wills  with  the  one-half 
shares  in  question,  but  during  their  lifetimes 
they  cannot  deal  with  it  "beyond  the  interest  or 
revenue  derived  from  it" — that  is,  derived  from 
the  half  he  wished  to  tie  up.  Now,  "interest  or 
revenue"  is  not  the  proper  way  to  speak  of 
inoome  derived  from  heritable  estate,  such  in- 
come is  almost  always  spoken  of  as  rent,  whereas 
"  interest  or  revenue  "  is  peculiarly  applicable  to 
moveable  estate. 

All  these  considerations  lead  me  to  the  con- 
clusion that  there  has  been  a  palpable  mistake  in 
the  use  of  the  word  "heritable,"  a  mistake  so 
palpable  as  to  entitle  the  Court  to  construe  ths 
terms  "  respective  shares  of  my  heritable  estate  " 
as  intended  to  mean  ' '  respective  shares  of  my 
whole  estate."  The  result  of  this  would  be  in 
one  view  that  these  daughters  would  have  an 
absolute  power  of  disposal  of  one-half  of  their 
provisions  under  the  settlement,  but  that  as 
regards  the  other  half  they  would  be  tied  np  in 
such  a  way  that  they  could  not  spend  the  capital 
but  only  tbe  inoome,  though  they  might  dispose 
of  the  capital  by  will. 

That,  I  think,  was  the  intention  of  tbe  testator, 
but  the  question  then  comes  to  be,  has  be  pro- 
vided the  machinery  requisite  for  carrying  oat 
his  intention?  The  original  deed  directs  tbe 
trustees  to  pay  over  the  shares  withont  any 
qualification,  and  that  direction  has  never  been 
recalled.  In  these  circumstances  it  is  difficult  to 
see  what  the  trustees  can  do  but  pay  over  tbs 
money  absolutely.  There  is  no  direction  to 
them  to  hold  this  part  of  the  estate,  and  the 
distinction  between  holding  and  paying  over  the 
estate  was  constantly  in  the  mind  of  the  testator 
throughout  tbe  deed,  which  contains  variom 
provisions  which  the  trusteea  are  to  hold  and  act 
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pay  over.  To  make  this  restriction,  which  was 
evidently  the  trnstar's  intention,  operative,  it 
woald  require  that  some  means  shoald  be  given 
to  the  trasteea  to  enable  them  to  carry  it  oat, 
and  where,  as  here,  there  is  a  direction  to  pay 
over  and  no  direction  to  hold,  I  do  not  see  how 
trasteea  can  hold  and  refnse  to  pay  over. 

If  the  qaestiou  was  one  dependent  entirely 
upon  principle,  and  was  now  presented  for 
decision  fpr  the  first  time,  I  should  think  it  a 
matter  of  the  highest  importance,  and  should  be 
iaolined  to  get  further  aid  before  coming  to  a 
conclnsion,  but  it  has  been  expressly  decided 
that  where  a  truster  has  provided  no  machinery 
for  carrying  out  such  an  intention  as  this,  the 
intention  cannot  receive  effect.  That  was  de- 
cided in  the  case  of  AUan't  Trunteei,  11  Macph. 
216,  which  was  before  the  other  Division  of  the 
Court  in  1872.  In  that  case  a  testator  directed 
his  tnutees  to  pay  and  make  over  the  fee  of  the 
residue  of  his  estate  to  and  among  his  whole 
ohildr«n,  "declaring  that  the  provisions  therein 
nxade  in  favour  of  females  shall  be  purely  ali- 
mentary to  them,  and  not  alienable  or  assignable, 
and  shall  be  exclusive  of  the^'u«  marili  and  right 
of  administration  of  husbands,  and  not  affect-' 
able  by  their  own  or  such  husbands'  debts  or 
deeds."  It  was  there  held  that  as  there  was  a 
clear  direction  to  the  trustees  to  pay  to  the 
beneficiaries  who  were  alone  interested,  and  as 
the  Oonrt  oonld  not  consistently  therewith  create 
a  trust  which  was  the  only  mode  of  rendering 
the  daughters'  provisions  inalienable,  the  daugh- 
ters were  entitled  to  receive  payment  on  their 
own  receipts.  The  Court,  however,  in  order  to 
give  effect  so  far  as  possible  to  the  testator's 
intentions  directed  that  the  receipts  should  bear 
an  exclusion  of  the  jui  mariti  and  right  of 
administration.  Whether  that  would  have  any 
practical  effect  the  Oonrt  did  not  say,  but  they  at 
least  paid  that  respect  to  the  testator's  intention. 

The  ground  of  judgment  in  that  case  is  very 
olearly  set  forth  in  the  opinions  of  the  Lord 
Jnstioe-Olerk  and  Lord  Cowan.  Tl^e  former 
gays — "If  this  condition  had  related  to  a  sum 
payable  annually  it  would  perhaps  have  been 
proper  that  the  Court  should  exercise  its  equit- 
able jarisdiotion  for  the  purpose  of  carrying  into 
effect  such  an  intention.  But  in  the  present 
case  I  do  not  think  this  is  practicable.  The 
testator  has  attempted  to  do  two  inconsistent 
things.  Bte  has  ordered  his  trustees  to  pay  over, 
while  be  has  endeavonred  to  limit  the  full  right 
of  property  in  the  payees,  and  that  without  a 
trust,  and  without  creating  a  separate  or  result- 
ing right  in  anyone  else."  Lord  Cowan  says — 
"  Mr  Bell  in  his  Oommentaries,  and  other  writers, 
lay  it  down  that  effectual  protection  for  a  fund  ' 
left  by  a  father  to  his  children  can  only  be  ' 
obtained  by  means  of  a  trust,  and  the  question 
here  raised  comes  in  effect  to  be,  whether  we  are 
to  create  a  trust  in  order  to  carry  out  the  con- 
ditions which  Mr  Allan  annexed  to  his  daughters' 
provisions.  I  am  not  aware  of  the  Court  having 
ever  exercised  such  power.  I  think  we  are  not  en- 
titled to  authorise  the  trustees  to  do  otherwise 
than  the  testator  has  directed,  which  is  to  pay 
the  money  directly  to  the  beneficiaries."  In  that 
decision  Lord  Benholme  and  Lord  Neaves  con- 
curred. Now,  that  is  a  very  weighty  decision, 
and  I  should  be  little  disposed  to  dispute  its 
soundness  standing  by  itself .    It  was,  however. 


followed  by  the  case  of  M'Nith  v.  Donald'$ 
Trusteet,  7  B.  96,  in  the  same  Division.  I  need 
not  notice  that  case  at  any  length,  because  it 
follows  precisely  on  AUan's  Truttees,  but  I  may 
merely  say  that  the  Judges  composing  the  Court 
in  this  case  were  not  (with  the  exception  of  the 
Lord  Justice-Clerk)  the  same  as  those  who  de- 
cided AUan's  Trutteet,  which  of  course  makes 
the  judicial  concurrence  of  opinion  on  the  point 
all  the  stronger. 

Another  case  of  great  importance  which 
involved  a  recognition  by  tUs  Division  of 
the  doctrine  laid  down  in  AUan't  case, 
was  the  case  of  Bougla/i  Trviieet  v.  Kay't 
Trutiees,  7  R.  295,  where  by  her  antenuptial 
marriage-contract  a  lady,  who  was  a  minor,  with 
consent  of  her  father  disponed  to  trustees  the 
whole  estate  belonging  or  which  should  belong 
or  accrue  to  her  during  the  subsistence  of  the 
marriage.  Her  father  thereafter  by  his  settle- 
ment gave  her  a  share  of  the  residue  of  his  estate 
as  her  absolute  property,  and  directed  his  trustees 
to  pay  it  over  to  her  as  here,  but  expressed  a 
desire  that  it  should  not  fall  under  the  direction 
in  her  marriage-contract,  and  should  be  exclusive 
of  the  husband's  rights,  and  he  authorised  his 
trustees  "to  take  such  steps  as  they  may  think 
necessary  or  proper  for  giving  effect  to  the  pro- 
vision and  declaration."  The  father  there  fore- 
saw that  if  the  money  came  into  the  wife's  hands 
it  would  fall  into  the  power  of  the  marriage-con- 
tract trustees,  and  ha  thought  that  if  he  gave  the 
directions  I  have  mentioned  to  his  trustees  be 
might  succeed  in  preventing  that.  But  he  had 
not,  as  the  Court  held,  taken  the  proper  means 
to  effect  hia  purpose,  because  there  being  a  clear 
direction  to  the  trustees  to  pay  over  the  money 
to  the  daughter,  it  was  held  that  as  the  father's  ' 
settlement  conferred  on  his  daughter  an  absolute 
right  to  the  property  and  possession  of  the  share 
of  residue,  the  declaration  that  it  should  not  fall 
under  the  conveyance  in  the  antenuptial  mar- 
riage-contract was  ineffectual. 

The  reasons  which  I  assigned  for  the  judgment 
I  shall  take  the  liberty  to  explain  by  a  short 
quotation  from  my  opinion.  I  say,  speaking  of 
the  father — "He  says  to  his  trustees,  'Do  all 
you  can  to  prevent  the  fund  from  falling  under 
the  marriage-contract  trust,  but  do  so  in  a  way 
consistent  with  giving  Mrs  Douglas  an  absolute 
fee  and  full  power  of  disposal  of  the  fund.' 
Kow,  the  question  is  whether  that  could  effectu- 
ally be  done,  whether  he  could  give  her  a  full 
power  of  disposal,  and  yet  exclude  the  operation 
of  the  marriage-contract  trust.  I  do  not  doubt 
that  it  might  have  been  done  by  creating  a  trust 
with  a  direction  to  pay  the  income  to  Mrs  Douglas 
during  her  marriage  for  her  alimentary  use  only, 
or  by  some  provision  of  that  kind.  But  then  the 
fee  would  not  be  in  Mrs  Douglas,  bat  in  the 
trustees,  and  whether  Mrs  Douglas  and  her 
marriage-contract  trustees  would  have  been  in- 
clined to  accept  Buoh  a  provision  in  lieu  of  her 
legal  rights  would  have  been  for  them  to  con- 
sider. But  in  the  case  here  which  we  have 
actually  to  consider  there  is  nothing  more  than  a 
declaration  of  will  and  intention  by  the  testator. 
He  does  not  give  any  power,  and  does  not  give 
any  authority  by  which  hia  trustees  can  do  what 
he  wishes.  They  could  not  create  a  subordinate 
trust  at  their  own  hand  ;  that  is  well  settled  by 
the  case  of  AUan'n  Trutteet,  11  Macph.  216,  nor 
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oonld  they  oontinne  to  hold  the  money  them- 
aelves,  for  they  are  directed  to  pay  it  over  to  Mrs 
CoQglas  as  sosn  as  the  state  of  the  tmst  per- 
mitted. The  father  desired  that  the  money 
should  not  pass  into  the  hands  of  the  marriage- 
oontraot  trnstees.  Bnt  what  has  that  to  do  with 
the  question?  Oould  it  be  said  for  one  moment 
that  he  ooold  by  a  mere  expression  of  intention 
ezolude  the  diligence  of  his  daughter's  creditors? 
As  I  said  before,  this  is  a  most  onerous  obligation 
by  Mrs  Douglas.  She  is  personally  bound  just 
as  if  she  had  contracted  a  debt  by  borrowing  so 
much  money.  Therefore  I  think  that  there  is  no 
answer  to  the  demand  of  the  marriage-contract 
trustees. 

"I  may  put  the  question  in  this  way — Was 
Mrs  Douglas  not  entitled  if  she  chose  to  give  the 
money  to  the  marriage-contract  trustees?  It 
would  be  very  difficult  to  answer  that  question 
in  the  negative.  She  had  full  power  of  disposal ; 
she  could  give  the  money  to  whom  she  pleased, 
including  these  trustees,  and  if  she  had  the 
power  was  she  not  also  under  an  obligation  to 
give  it."  The  rest  of  the  Court,  with  the  excep- 
tion of  Lord  Deas,  agreed  in  that  opinion.  Kow, 
that  case  appears  to  me  to  involve  a  full  recogni- 
tion by  this  Division  of  the  authority  of  the  case 
of  AUan't  Truttea,  and  the  principle  embodied 
therein.  The  application  of  the  principle  to  the 
present  case  is  too  clear  to  require  explanation. 

I  am  therefore  of  opinion  that  though  the  in- 
tention of  the  testator  in  this  codicil  was  to  tie 
up  one-half  of  his  daughters'  shares,  he  has  not 
effectually  done  so,  not  having  provided  means 
whereby  his  intention  may  be  carried  into  effect. 

LoBD  McBE — On  the  first  question  for  con- 
sideration here,  namely,  the  precise  meaning  of 
Mr  Olonston's  codicil  of  29th  November  1886,  I 
think  it  is  quite  clear  from  the  terms  of  the 
codicil  that  the  testator's  intention  was  to  restrict 
the  daughters'  right  to  the  provisions  made  to 
them  in  his  settlement  to  the  extent  of  giving 
them  only  one-half  of  their  shares  in  absolute 
property,  but  the  other  half  in  liferent,  with  a 
power  to  dispose  thereof  by  will ;  and  he  gives 
a  very  distinct  intimation  of  his  reasons  for 
taking  this  course,  for  he  says  his  object  in 
making  the  restriction  was  that  they  should  not 
"  by  any  act  on  their  part  deprive  themselves  of 
a  fair  livelihood  during  their  lifetime." 

Mow,  in  making  this  short  codicil  the  testator 
unfortunately  uses  the  expression  "heritable 
estate,"  which  gives  rise  to  the  question  whether 
the  restriction  is  meant  to  apply  to  the  whole  of 
the  provisions  to  his  daughters,  or  only  the  part 
which  is  heritable.  It  is,  I  think,  quite  plain 
from  the  nature  of  his  fortune,  the  moveable 
estate  being  very  large,  and  the  heritable  estate 
small,  that  the  object  stated  in  the  codicil  can 
never  be  carried  out  by  applying  the  restriction 
to  the  respective  shares  of  the  "heritable  estate," 
as  that  is  so  small  that  a  liferent  of  half  a  share 
would  not  be  much  more  than  the  wages  of  a 
superior  servant. 

It  is  quite  clear  therefore  to  my  mind  that  the 
testator  meant  to  deal  with  the  daughters'  shares 
of  the  provisions  of  residue  consisting  of  bis 
estate  of  whatever  kind  it  might  be,  and  we  are,  I 
think,  entitled  to  construe  the  codicil  as  appUoabls 
to  each  daughter's  shares  of  the  residue,  and  as 
meaning  that  one-half  of  their  shares  should  go 


to  them  in  absolute  property  and  one-half  in 
liferent. 

The  difficulty  in  my  opinion  begins  wiUi 
the  question,  has  Mr  Olouston  provided  the 
machinery  by  which  this  can  be  done  ?  And  on 
that  matter  I  am  in  the  same  position  as  yoor 
Lordship.  If  we  were  free  to  deal  with  it,  I 
should  be  inclined  to  adopt  some  means  by  which 
the  intention  of  Mr  Clouston  could  be  carried 
out.  Bat  we  were  referred  to  two  cases  in  ^rtiieh 
it  was  held  that  where  there  was  a  direction  to 
trustees  to  pay  absolutely,  followed  by  a  subse- 
quent qualification,  such  qualification  cannot  be 
made  operative  without  provision  being  made 
for  a  continuing  trust.  I  do  not  go  into  the 
reasons  of  the  rule  there  laid  down  to  the  effect 
that  any  alteration  of  a  testator's  intention,  nn- 
aocompanied  by  machinery  to  give  effect  to  it, 
fails  of  its  purpose.  I  hold  we  are  bound  by 
these  decisions,  and  are  not  entitled  to  consider 
what  would  have  been  the  effect  here  if  the  rule 
had  not  existed. 

LoBD  Shand — I  am  of  the  same  opinion  on 
both  points. 

I  think  nothing  can  be  plainer  on  the  terms 
of  the  settlement  and  oodicil  to  which  we  were 
referred  than  this,  that  when  the  testator  used 
the  word  "heritable"  he  did  not  mean  heritable 
as  opposed  to  "personal."  Taking  that  as  clear, 
it  appears  to  me  it  must  be  held  to  mean  the 
estate  In  general  of  the  testator,  and  I  think  Mr 
Graham,  in  the  argument  he  submitted  to  the 
Court,  gave  us  the  means  of  doing  so  without 
doing  violence  to  the  words  of  the  deed.  The 
word  "  heritable,"  in  the  popular  sense,  has  re- 
ceived a  meaning  which  is  given  to  it  in  the 
leading  dictionaries,  and  which  makee  its  use  by 
the  testator  quite  intelligible.  In  Webster's  dic- 
tionary the  word  is  defined  in  this  way — (1) 
"  Capable  of  inheriting  or  taking  by  descent,"  aiid 
as  illustrating  this  meaning  of  the  word  he  quotes 
the  following  line  from  Hale — "By  the  canon 
law  this  son  shall  be  legitimate  and  heritable ;" 
and  (2)  "  that  may  be  inherited."  If  we  snbeti- 
tnte  for  ' '  heritable"  "  that  may  be  inherited," 
the  language  of  the  codicil  is  quite  correct,  and 
I  have  in  that  view,  it  being  clear  that  the  term 
is  not  used  as  opposed  to  "personal,"  and  there 
being  a  use  of  "heritable"  which  includes  ill 
estate,  no  difficulty  in  construing  the  word  here 
in  that  sense. 

As  to  the  other  point  I  have  no  difficulty.  It 
is  clear,  in  the  first  place,  under  the  provisions  of 
the  original  settlement,  that  there  is  an  absolute 
direction  to  pay  over,  and  I  see  nothing  in  the 
codicil  to  withdraw  that  direction.  I  doubt  very 
much  if  such  a  direction  oould  be  withdrawn  as 
a  matter  of  inference.  I  think  if  there  is  sud> 
a  direction  in  the  settlement  there  must  be  an 
equally  clear  direction  to  the  trustees  in  the 
subsequent  deed  to  hold. 

Now,  what  is  the  provision  in  the  deed  of 
settlement.  It  is  in  these  terms — "My  trustees 
shall  pay  or  make  over  one  of  the  said  fifth  shares 
of  the  said  residue  and  remainder  of  my  means 
and  estate  to  each  of  my  three  daughters."  The 
important  clause  in  the  codicil  refers  to  half  of 
the  shares  so  given,  and  is  in  these  terms — "In 
respect  of  the  ether  half,  none  of  them  shall  have 
power  to  deal  with  it  dnring  their  respective  Ufe- 
time  beyond  the  interest  or  revenue  derived  bom 
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it,  bnt  they  shall  haye  power  by  any  deed  or 
vriting  duly  exeoated  by  them  to  will  the  same 
oyer  after  their  death  to  such  person  or  persons  or 
snoh  objects  as  they  may  think  proper."  Can 
we  read  into  that  claoae  words  oonyeying  a  sng- 
gestion  and  instmotion  to  the  trustees  not  to  pay 
oyer,  but  to  continue  to  hold  the  same  in  trust 
for  the  daughters?  I  do  not  think  we  can.  The 
Oonrt  is  not  entitled  to  add  words  to  those  in  the 
deed.  There  is  a  clear  direction  to  pay,  and  the 
testator  may  haye  thought  that,  eyen  if  the  fund 
were  paid  oyer,  that  might  be  done  nnder  con- 
ditions which  would  attach  to  the  fund  in  the 
hands  of  the  legatee.  No  doubt  that  would  haye 
been  an  error  on  his  part,  and  it  would  require 
a  recal  of  the  direction  to  pay,  and  the  addition 
of  a  direction  to  hold,  to  make  the  restriction  of 
the  daughters'  rights  effectual. 

As  a  contribution  to  the  oases  to  which  we  haye 
been  already  referred,  I  may  add  the  case  of 
Oibioti't  Trutteu  y.  Bom,  4  R.  1038. 

On  tiiese  grounds  I  agree  with  jour  Lord- 
ships. 

Loan  Adah — I  concur  with  your  Lordships  on 
the  first  point,  and  have  nothing  whateyer  to  add. 
Bnt  I  ^ffer  with  regard  to  the  conclusion  at 
which  yon  haye  arrived  on  the  second  question, 
as  to  whether  the  half  share  is  now  to  be  paid 
oyer  to  the  testator's  daughters  absolutely.  Of 
course  I  do  not  differ  as  to  the  law  applicable  to 
the  case;  I  must  accept  the  law  contained  in 
AUan't  Tnuteet  and  the  other  cases  referred  to  ; 
bnt  I  differ  on  the  construction  of  this  settle- 
ment and  codicil.  I  think  the  effect  of  the 
codicil  is  to  take  away^nd  destroy  the  direction 
to  pay  the  half  share  in  question  to  the 
daughters.  I  think  the  case  must,  like  other 
oases,  be  settled  by  the  intention  of  the  testator, 
unless  the  testator  has  expressed  his  intention  in 
snoh  a  way  that  the  law  will  nut  give  effect  to  it. 

I  am,  howeyer,  humbly  of  opinion  that  if  the 
intention  of  a  testator  be  clear,  his  trustees  are 
bound  to  giye  effect  to  it  so  far  as  they  can,  and  that 
there  is  no  doubt  here  as  to  the  intention  of  the 
testator ;  it  is  clearly  expressed  in  the  codicil. 
He  there  says,  in  the  first  place,  that  he  alters  and 
reyokes  the  clause  named  (second)  on  the  twenty- 
third  line  of  page  six  of  his  settlement,  that  is, 
ihe  clause  beginning  with  the  direction  to  pay, 
and  he  then  goes  on  to  say,  "in  place  of  the 
absolute  power  therein  giyen  to  my  daughters 
Maria,  Christina,  and  Elizabeth,  I  restrict  that 
absolute  power  in  each  case  to  one-half  of  their 
respeotiye  shares" — that  is,  as  regards  one-half, 
the  daughters'  shares  remain  to  them  as  before  to 
bd  paid  oyer  in  absolute  property.  He  thereby 
relieyes  the  other  half  from  the  absolute  direc- 
tion to  pay,  and  goes  on  to  set  out  his  intention 
with  regard  to  it.  Now  what  is  his  intention 
with  regard  to  this  second  half  ?  He  says,  "and 
in  respect  of  the  other  half,  none  of  them  shall 
have  power  to  deal  with  it  during  their  respeo- 
tiye lifetime  beyond  the  interest  or  reyenue  de- 
riyed  from  it,  bnt  they  shall  have  power  by  any 
deed  or  writing  duly  executed  by  them  to  will 
the  same  over  after  their  death  to  such  person 
or  persons  or  such  objects  as  they  may  think 
proper,  my  object  in  making  this  restriction 
being  that  they  shall  not  by  any  act  on  their  part 
deprive  themselyes  of  a  fair  liyelihood  during 
their  lifetime."    I  do  not  think  the  intention  of 


the  testator  is  anything  else  than  that  his 
daughters  should  have  nothing  but  a  liferent — 
" the  interest  or  revenue" — of  the  half  of  their 
shares,  for  the  fee  is  directed  to  be  paid  "  to  such 
person  or  persons  or  such  objects  as  they  may 
think  proper."  I  therefore  look  upon  the  clause 
as  an  expression  of  intention  oO  the  part  of  the 
testator  directing  that  the  liferent  of  one-half  of 
their  shares  should  be  paid  to  each  of  his 
daughters,  and  the  fee  to  the  persons  named  by 
them. 

If  such  is  the  intention  of  the  testator,  it 
humbly  appears  to  me  that  it  goes  to  the  roots  of 
the  direction  to  pay.  If  it  is  his  intention, 
clearly  expressed,  that  the  trustees  should  not 
pay  the  fee  to  the  daughters  but  to  persons 
named  by  them,  I  think  that  necessarily  implies 
a  withdrawal  of  the  direction  to  pay.  "That 
being  so,  I  think  th6  case  does  not  fall  under  the 
principle  of  the  cases  of  Allan's  Trusteet,  Many, 
and  DougUu'  Tmttees,  because  there  is  no  direc- 
tion to  pay  to  the  daughters  absolutely,  but  a 
direction  to  pay  to  persons  named  by  them. 
In  these  oases  there  was  a  direct  and  im- 
perative instruction  to  the  trustees  to  pay  or 
make  over  the  legacies  to  the  legatees.  There 
being  that  direct  order  to  pay  as  in  Allan'* 
Trustee!,  and  to  settle  as  in  Massy,  on  certain 
conditions,  it  was  considered,  and  quite  properly, 
that  the  direction  to  convey  in  absolute  property 
could  not  be  qualified  except  by  the  creation  of  a 
trust.  This  case  differs  from  these,  because  the 
effect  of  the  clearly  expressed  intention  of  the 
testator  is,  that  the  trustees  are  not  to  pay  to  the 
daughters  the  one-half  of  their  shares,  and  there 
being  no  direction  to  pay,  the  question  arises, 
is  there  any  difficulty  in  carrying  out  the  testa- 
tor's intention  as  I  read  it  ?  I  think  there  is  none, 
for  if  I  am  right  the  truster's  clearly  expressed 
intention  that  that  half  should  be  paid  over  to 
persons  named  by  his  daughters  implied  a  direc- 
tion to  the  trustees  to  hold  till  the  time  for  pay- 
ing it  over  arrived.  My  construction  of  the  deed 
does  not  conflict  at  all  with  the  authority  of 
Allan's  TnuUet  and  the  other  cases,  simply 
because  we  have  no  direction  here  to  pay  the 
fund  over  to  the  daughters  in  absolute  property 
or  to  give  them  a  fee  of  it.  In  AUan's  Trusteet 
and  the  other  cases  there  was  a  direction  to  pay 
over  the  fee  nnder  certain  conditions ;  here  there 
is  a  direction  that  the  fee  is  not  to  be  paid  over. 
That  is  a  distinction  to  which  attention  has  been 
called  before,  and  which  your  Lordships  have 
said  might  possibly  call  for  the  exercise  of  the 
equitable  power  of  the  C!ourt  to  give  effect  to  it. 
We  do  not,  however,  require  the  exercise  of  any 
such  power  here,  because  here  we  have  a  con- 
tinuing trust  provided  in  the  deed  by  which  the 
intention  of  the  truster  may  be  given  effect  to 
completely. 

The  Oourt  pronounced  this  interlocutor : — 
"Find  and  declare  that  the  first  parties, 
as  Mr  Clouston's  trustees,  are  not  bound  or 
entitled  by  the  codicil  dated  29th  November 
1886  to  hold  any  part  of  the  shares  of  the 
residue  of  the  truster's  estate,  given  by  the 
clause  named  (second)  of  the  fourth  purpose 
of  his  trust-disposition  and  settlement  to  his 
daughters  Maria  (Mrs  Bulloch),  Christina, 
and  Elizabeth,  for  behoof  of  these  ladies  in 
liferent,  subject  to  a  power  of  disposal  by 
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vill  only  of  theii  respeotive  shares ;  but  that 
the  said  tnutees  ore  bonndto  pay  over  the  whole 
of  the  said  shares  to  the  said  Maria,  Christina, 
and  Elizabeth,  and  decern." 

Connsel  for  the  First  Parties — Sir  C.  Pearson 
— J.  E.  Qraham.  Agents — Webster,  Will,  <fc 
Bitohie,  S.S.O. 

Connsel  for  the  Second  Parties — Gloag — Sir 
Lndovio  Grant,  Agents  —  Fraser,  Stodart,  & 
BallingaU,  W.S. 


Friday,  July  5. 

FIBST     DIVISION. 

[Lord  Kinnear,  Ordinary. 
STEWART  V.  NORTH. 
STEWART  V.  ELDRED  &  BIGNOLD. 
JurUdietion — Arrettment  jurudielionu  fitndanda 
eatua — Foreign — TranifertnceofJ^ig?U  to  Fund 
Arrested. 

An  arrestment  valid  to  found  jnrisdiction 
at  its  date  is  not  rendered  ineffectnal,  though, 
after  the  raising  of  the  action  bat  before  the 
defences  are  lodged,  the  right  to  the  fnnd 
arrested  is  transferred  from  the  party  against 
whom  it  is  sought  to  found  jurisdiction  to 
someone  else. 
Arreetment— Foreign— Tramferenee  of  Bight  i« 
Fund  Arrested. 

A  having  used  arrestments  to  found  juris- 
diction, raised  an  action  against  B,  on  the 
dependence  of  which  he  again  nsed  arrest- 
ments. The  fund  arrested  was  in  both  oases 
the  amonnt  of  costs  due  by  the  arrestee  to 
B  under  the  decree  of  an  English  Court. 
Abont  a  fortnight  after  the  arrestments  had 
been  laid  on,  the  solicitors  who  had  acted  for 
B  in  the  action  before  the  English  Court 
obtained  from  that  Court  a  charging  order 
upon  the  costs  in  said  action. 

In  an  action  of  multiplepoiading  raised  by 
the  arrestee  to  determine  who  had  right  to 
the  fnnd  arrested,  the  Court  ranked  and  pre- 
ferred B's  solicitors,  ia  respect  that  by  the 
law  of  England  the  charging  order  trans- 
ferred the  right  to  the  fund  arrested  from  B 
to  his  solicitors,  and  that  the  arrestments  on 
the  dependence  were  thereby  rendered  in- 
effectnal. 
Bobert  Stewart,  farmer,  Elibank,  near  Peebles, 
raised  an  action  of  count,  reckoning,  and  pay- 
ment against  John  Thomas  North,  residing  near 
Loudon,  against  whom  arrestments  had  been  used 
ad  fundandam  juritdietionem. 

The  arrestments  were  nsed  in  the  bands  of  a 
Mr  Welsh,  and  the  fund  arrested  consisted  of  a 
sum  of  £419,  lis.  4d.,  dne  by  Mr  Welsh  to  the 
defender  under  a  decree  of  the  High  Court  of 
Justice  in  England,  Queen's  Bench  Division,  for 
costs.  That  decree  was  pronounced  on  2.')th  April 
1887.  The  arrestments  ad  fundandam  were  exe- 
cuted on  26th  May  1887,  and  the  summons  in  the 
present  action  was  signeted  on  27th  May,  and  on 
the  same  day  the  said  fnnd  was  again  arrested 
on  the  dependence  of  the  action.  A  certificate 
of  the  jn^ment  in  the  English  suit,  dated  31st 


May,  was  registered  in  the  Books  of  Council  and 
Session  on  let  Jane  under  the  Judgments  Exten- 
sion Aot  1868.  On  13th  Jane  Messrs  Eldred  i, 
Bignold,  solicitors  in  Loudon,  who  had  acted  for 
the  defender  Colonel  North  in  various  litigations 
in  England,  including  the  action  before  the  High 
Court  of  Justice  already  referred  to,  obtained 
from  the  English  Conrt  a  charging  order  upon 
the  costs  recovered  in  that  action,  and  this  was 
intimated  to  the  arrestee  on  June  14th. 

The  defender  averred,  infer  alia — "The  sam 
in  the  said  decree  was  not  arrestable  or  attach- 
able in  respect  of  claims  against  the  defender, 
Messrs  Eldred  &  Bignold  axe  in  right  of  the 
whole  fnnd,  which  is  due  and  payable  only  to 
them  in  respect  of  their  costs  as  solicitors  to  the 
defender  North  in  the  said  cause,  which  costs 
exceed  the  said  fund  of  £419,  lis.  4d.,  and  have 
not  been  otherwise  paid  or  satisfied.  They  hold 
the  said  judgment  or  decree  as  from  the  date  of 
the  same  being  signed,  and  instructed  r^istra- 
tion  thereof  to  recover  their  said  costs,  consisting 
chiefly  of  outlays.  According  to  the  law  of 
England,  so  long  as  the  costs  of  the  solicitors  of 
the  party  found  entitled  to  costs  by  decree  of 
Court  are  not  otherwise  paid  or  satisfied,  the 
debtor  in  the  said  decree  is  not  entitled  to  pay 
or  satisfy  the  decree  except  with  their  assent  or 
through  their  hands,  and  they  have  a  lien  on  the 
decree,  and  all  costs  payable  to  their  client  in 
the  cause,  for  the  full  amount  of  their  costs  as 
between  solicitor  and  client,  which  lien  attaches 
ipso  jure  on  judgment  being  signed,  and  is  pre- 
ferable to  the  claim  of  any  assignee  or  creditor 
of  their  client.  The  said  solicitors  are  held  as 
creditors  in  the  said  debt  quoad  their  unpaid  or 
unsatisfied  costs  substantially  to  the  game  effect 
as  law-agents  who  have  obtained  decree  for  ex- 
penses in  the  Courts  of  Scotland  in  their  own 
names  as  agents-disbnraers.  The  said  Messrs 
Eldred  k  Bignold  on  or  abont  13th  June  1887 
obtained  a  charging  order  for  their  said  costs 
upon  the  said  fund,  which  is  produced  and  re- 
ferred to,  and  which  declares  their  pre-existing 
right  as  aforesaid. " 

The  defender  pleaded — "  (I)  The  said  debt  not 
being  arrestable  by  a  creditor  of  the  defender, 
no  jurisdiction  has  been  founded  against  him. 
(2)  The  alleged  arrestments  not  having  affected 
I  any  property  of  the  defender,  the  jurisdiotion* 
onght  not  to  be  sustained,  and  the  present  action 
should  be  dismissed,  with  expenses. " 

On  Sad  December  the  Lord  Ordinary  (Lm) 
repelled  the  plea  of  no  jarisdiction,  and  allowed 
parties  a  proof  of  their  averments  on  the  merits. 

Against  this  interlocutor  the  defender  reclaimed 
to  the  First  Division,  and  on  20th  December 
their  Lordships  recalled  the  interlocutor  of  the 
Lord  Ordinary,  and  remitted  to  him  to  allow  the 
defender  a  proof  of  his  averments  (above  quoted) 
in  support  of  the  plea  of  no  juriBdietion. 

At  the  proof  Mr  Eldred,  of  the  firm  of  Eldred 
&  Bignold,  who  was  the  only  witness  examined, 
gave  evidence  to  the  effect  that  Colonel  North 
had  been  due  from  25th  April  1887,  and  stiJl  was 
dne,  to  his  firm  in  respect  of  their  account  in  the 
action  before  mentioned,  a  sum  exceeding  £419, 
lis.  4d.,  which  was  the  amount  of  coats  found 
due  by  Welsh  to  North. 

A  case  was  thereafter  prepared  for  the  opinion 
of  English  connsel,  on  the  assumption  that  from 
and  after  April  25th  1887  there  had  been  due  by 
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North  to  Eldred  &  Bignold  in  respoot  of  their 
account  in  the  said  action  a  sum  exceeding  £419, 
11b.  4d.,  which,  after  a  recital  of  the  facts  nar- 
rated, proceeded  as  follows — "  The  question 
between  the  parties  to  the  present  action,  viz., 
Stewart  and  Xorth,  is  whether  the  arrestments 
need  by  Stewart  attached  anything.  The  answer 
to  that  question  depends  npon  whether  Welsh 
was  or  was  not  under  an  obligation  to  acconnt 
to  North  for  the  £419,  Us.  4d.  of  costs  in  the 
action  which  bad  depended  between  them,  and 
it  is  on  this  latter  point  that  the  opinion  of 
ooonsel  is  desired..  It  is  said  by  North  that  the 
solicitors  are  the  creditors  in  the  debt  instituted 
by  the  judgment  for  their  unpaid  costs,  and  that 
the  debtor  is  not  entitled  to  pay  this  debt  to  the 
other  party  in  the  action,  except  through  the 
hands  of  the  solicitors,  or  with  their  assent. 
Stewart,  on  the  other  hand,  founds  npon  the 
terms  of  the  judgment  as  constituting  a  debt  by 
Welsh  to  North,  which  Welsh  is  bound  to  pay  to 
North,  nnlew  it  is  regularly  assigned  to  some 
other  creditor." 

The  opinion  of  counsel  is  desired  on  the 
following  queries — "(1)  Was  North,  before  hia  ■ 
solicitors  obtained  the  charging  order,  entitled, 
while  his  solicitors'  account  for  the  costs  of  the 
action  remained  unpaid,  to  demand  payment  to 
himself  of  the  amount  of  costs  found  due  in  the 
action,  or  were  the  solicitors  the  true  creditors  to 
the  exclusion  of  their  oUent?  (2)  What  was  the 
effect,  if  any,  either  at  common  law  or  under  the 
provisions  of  the  28 ^h  section  of  23  and  24  Vict, 
o.  127,  upon  the  respectiTe  rights  of  the  solicitors 
and  North  of  the  charging  order,  and  in  parti- 
cular, had  it  any  retrospective  effect  npon  their 
respective  rights  ?  " 

The  opinion  of  Mr  Finlay,  Q.O.,  to  whom  the 
case  was  referred,  was  in  these  terms — "  I  assume 
from  my  instructions,  and  the  terms  of  the 
charging  order  of  13th  June  1887,  that  Colonel 
North'  is  still  indebted  to  Messrs  Eldred  &  Big- 
nold in  a  sum  not  less  than  £419,  Us.  4d.,  in 
respect  of  the  costs  of  the  action  in  which  he 
obtained  judgment  for  that  sum  as  costs. 

"  Query  1.  Oolonel  North  was,  before  his  solici- 
tors obtained  the  charging  order,  entitled  to  de- 
mand payment  to  himself  of  the  amount  of  costs 
found  due  to  him  by  Mr  Welsh,  and  could  have 
'given  a  good  receipt  for  it — Mercer  v.  Qravet, 
L.R.,  7  Q.B.  499— but  Messrs  Eldred  &  Bignold, 
in  virtue  of  their  particular  lien  for  costs  in  that 
action,  might,  at  any  time  while  the  money 
remained  unpaid,  have  given  notice  to  Mr  Welsh 
not  to  pay  Oolonel  North,  and  if,  after  such 
notiee,  Mr  Welsh  had  paid  Colonel  North,  he 
might  have  been  compelled  to  pay  again  to 
Messrs  Eldred  &  Bignold — Omerod  v.  Tate,  1 
East.  464.  To  this  extent,  but  no  further,  were 
Messrs  Eldred  k  Bignold  the  true  creditors  to 
the  exclusion  of  Colonel  North.  In  virtue  of 
this  lien,  as  it  has  been  called,  the  claim  of 
Messrs  Eldred  <Sc  Bignold  in  respect  of  their 
costs  would  have  priority  over  an  attachment 
obtained  by  a  judgment  creditor  of  Oolonel  North 
against  Mr  Welsh  as  garnishee,  if  notice  of  their 
lien  had  previously  been  given  to  the  garnishee 
— Eisdaler.  Conyngham,  28  L.J.  Ex.  213  ;  Simp- 
$on  V.  Prothero,  26  L.J.  Chan.  671 — and  I  think 
even  where  notice  had  not  been  so  given,  though 
on  thia  last  point  there  does  not  appear  to  be  any 
dir«ot   authority.      In    the  case  of    Hough  v. 


Edwards,  1  H.  and  N.  171,  the  solicitor  had  no 
lien  Tor  costs  in  the  proceedings  in  which  the 
judgment  had  been  recovered. 

"Query  2.  I  am  of  opinion  that  the  charging 
order  of  the  13th  June  1887  conferred  a  valid 
title  upon  Messrs  Eldred  &,  Bignold  under  the 
statute,  and  that  such  charging  order  had  a 
retrospective  effect.  This  order  was  properly 
made,  as  costs  are  'property  recovered,' within 
the  meaning  of  the  section  (p«r  Brett,  M.B.,  in 
DaUow  v.  Oairold,  14  Q.B,D.  545,  546).  A 
charging  order  under  the  statute  23  and  24  Vict. , 
o.  127,  sec.  28,  gives  the  solicitor  priority  over  a 
judgment  creditor  who  has  previously  served  a 
garnishee  summons — DaUowy.  Oarrold,  14  QB.D. 
543.  As  Mr  Stewart  was  of  course  aware  that  the 
Bum  which  he  arrested  was  payable  under  a  judg- 
ment, he  had  constructive  notice  of  the  lien  of 
Oolonel  North's  solicitors — Faithful  v.  Eretn,  7 
Ch.  D.  495.  I  am  of  opinion  that  the  charging 
order  converted  the  inchoate  right  of  Messrs 
Eldred  k  Bignold  at  common  law  into  an  actual 
charge,  and  made  them  the  owners  in  equity  of 
the  sum  due  from  Mr  Welsh  to  the  extent  of 
their  claim  against  Oolonel  North. " 

On  3rd  November  1888  the  Lord  Ordinary 
(Kinnxab)  (to  whom  the  case  had  been  trans- 
ferred) found  the  arrestments  used  by  the  pursuer 
were  inept  to  found  jurisdiction ;  therefore  dig- 
missed  the  action,  and  decerned. 

"  Opinion. — The  question  whether  the  arrest- 
ments used  by  the  pursuer  are  effectual  to  found 
jurisdiction  depends  upon  the  relative  rights  of 
Oolonel  North  and  his  solicitors  Messrs  Eldred 
&  Bignold  in  the  debt  which  is  said  to  have 
been  attached. 

"Before  the  date  when  the  arrestments  were 
used,  Colonel  North  hi^d  obtained  judgment 
against  the  arrestee  for  the  sum  of  £419,  lis.  4d. 
as  the  taxed  costs  of  a  suit  in  the  High  Court  of 
Justice  in  England.  At  the  date  when  the 
defences  in  the  present  action  were  lodged, 
Messrs  Eldred  &  Bignold  had  obtained  a  charg- 
ing order,  the  legal  effect  of  which  is  explained  in 
Mr  Finlay's  opinion.  It  was  held  in  Walls'  Trut- 
tees  V.  Drynan,,  15  B.  359,  that  the  question 
raised  by  a  plea  to  jurisdiction  is  '  not  whether 
the  Court  had  jurisdiction  over  the  defender  at 
any  antecedent  time,  but  whether  it  has  juris- 
diction de  pretenti  at  the  time  when  the  objection 
is  stated,'  and  if  it  were  to  be  held  in  accordance 
with  that  judgment  that  the  question  is  to  be 
determined  with  exclusive  reference  to  the  state 
of  rights  at  the  time  when  defences  are  lodged, 
it  would  appear  to  me  to  follow  from  Mr  FinUy's 
opinion  that  the  jurisdiction  is  not  well  founded, 
because  at  that  time  the  arrestments  were  accord- 
ing to  the  opinion  ineffectual.  Mr  Finlay  says 
not  merely  that  the  charging  order  '  conferred  a 
valid  title  upon  Messrs  Eldred  &  Bignold,' but 
also  that  it  had  a  retrospective  effect,  so  as  to 
give  them  a  priority  over  an  attachment  pre- 
viously obtained  by  a  creditor  of  Colonel  North. 

"  It  is  enacted  by  the  statute  '  to  which  the 
learned  counsel  refers,  sec.  28,  that '  all  convey- 
ances and  acta  done  to  defeat  or  which  shall 
operate  to  defeat  such  charge  or  right,  shall, 
unless  made  to  a  bona  Jide  purchaser  without 
notice,  be  absolutely  void  and  of  no  effect  as 
against  such  charge  or  right.'  It  seems  to  be 
clear  enough,  both  from  the  opinion  and  from 
the  case  of  DaUow  v.    Oarrold,  cited  by  Mr 
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Finlay,  that  the  punner,  as  arresting  creditor,  - 
does  not  fall  within  the  exception  in  favcftir  of 
pnrchasers  without  notice,  and  accordingly  it 
was  hardly  disputed  that  in  the  maltiplepoinding 
Messrs  Eldred  &.  Bignold  must  be  preferred,  be- 
canse  in  a  question  with  them  the  arrestments 
nsed  by  the  pursuer  are  absolately  void. 

V  Bnt  it  is  said  that  the  true  point  of  time  to 
be  considered  is  the  date  when  the  arrestment 
was  used  to  found  jurisdiction,  because  if  that 
arrestment  were  effectual  at  the  time  no  sabse- 
qnent  CTent  could  displace  the  jurisdiction  there- 
by established.  It  may  be  that  is  a  sound  pro- 
position— and  I  do  not  think  there  is  anything  to 
the  contrary  in  the  judgments  delivered  in  the 
case  of  Walii — but  I  think  the  arrestment  was 
inept  from  the  beginning,  because  I  must  bold, 
in  accordance  with  Mr  Fiulay's  opinion,  that  it 
was  ineffectual  to  attach  the  debt.  It  is  true 
that  before  his  solicitors  obtained  the  charging 
order  Colonel  North  could  have  demanded  pay- 
ment, but  Messrs  Eldred  &  Bignold  might  at 
any  time  while  the  money  remained  unpaid  hare 
given  notice  to  Mr  Welsh  not  to  pay  to  Colonel 
North.  Colonel  North  therefore  had  at  no  time 
an  ezclusiye  right  to  recover,  and  his  right,  such 
as  it  was,  could  not  be  made  available  to  attach 
the  debt  so  as  to  exclude  Messrs  Eldred  & 
Bignold,  because  they  could  defeat  the  attach- 
ment so  long  as  the  money  remained  unpaid. 
They  have  in  fact  defeated  the  arrestment,  and 
they  must  obtain  decree  in  the  multiplepoinding 
for  payment  of  the  money  alleged  to  have  been 
well  arrested  by  Mr  Stewart.  It  appears  to  me 
impossible  to  give  effect  to  their  claim  in  that 
action,  and  at  the  same  time  to  hold  in  the  pre- 
sent action  that  the  money  was  effectually  ar- 
rested by  the  competing  claimant  in  the  multi- 
plepoin^Dg. 

"It  is  said  that  the  arrestment  to  found  juris- 
diction is  in  a  totally  different  position  from  an 
arrestment  in  execution,  because  it  does  not 
impose  a  nexus.  It  may  not  be  a  lasting  nexus, 
and  there  may  be  a  question  how  long  it  con- 
tinues. But  still,  like  any  other  arrestment,  it 
must  be  effectual  to  attach  the  subject  arrested 
for  the  purpose  for  which  it  is  used  or  else  it 
must  be  inept. 

"The  nexus  must  be  capable  of  subsisting 
until  the  time  when  the  objection  to  jurisdiction 
can  be  pleaded  or  else  it  is  of  no  effect.  This 
appears  to  me  to  be  very  clearly  brought  out  in 
the  Lord  President's  judgment  in  the  case  of 
Lindsay,  where  he  explains  the  meaning  of  an 
arrestment  to  found  jurisdiction.  'It  means 
this,  that  it  iixes  a  subject  in  the  country,  and 
the  subject  being  in  the  country  the  party  is 
answerable  to  the  jurisdiction  of  this  Court.' 
On  this  principle  it  was  held  in  the  case  of 
Trowsdale's  Trustee  v.  The  Foreett  Railway  C»m- 
pany,  9  B.  89,  that  in  order  to  found  jurisdiction 
by  arrestment  the  subject  arrested  must  be 
capable  of  attachment  by  diligence  in  execution  ; 
and  Lord  Neaves  states  the  reason  very  much  in 
the  same  way  as  the  Lord  President  does  in 
Lindsay's  case.  The  principle  rests  on  the  fact 
that  there  is  something  within  the  jurisdiction  of 
the  Court  which  can  be  specifically  taken  in 
ezecntioD  of  any  decree  which  may  be  pro- 
nounced. .  .  .  Bnt  must  not  extend  the  fiction 
beyond  the  limita  already  reoogniaed.  I  am  not 
aware  of  its  having  been  extended  beyond  cir- 


cumstances where  the  arrestment  shows  that  the 
decree  will  not  be  a  brutum  fulmtn  from  there 
being  a  subject  within  the  jurisdiction  of  the 
Court  which  can  be  attached.'  It  is  true  that 
the  effect  of  the  decree  is  not  to  be  measured  by 
the  value  of  the  subject  arrested.  But  the  sub- 
ject, whatever  be  its  value,  must  be  effectually 
seized  by  the  arresting  creditor,  although  tlM 
seizure  may  be  only  temporary,  and  although  it 
may  cease  to  operate  without  the  procedure 
which  is  necessary  to  determine  the  effect  of  an 
arrestment  in  execution. 

' '  In  the  present  case  the  arrestment  ha*  fixed 
nothing  within  the  country.  There  is  no  sub- 
ject attached  which  could  be  taken  in  ezeention 
of  a  decree  against  the  defender.  The  ■ireet- 
ment  is  therefore  in  my  opinion  inept. 

"No  other  ground  of  jurisdiction  is  alleged." 
The  pursuers  reclaimed,  and  argued — (I)  If 
arrestments  were  valid  at  their  date  to  found 
jurisdiction  their  validity  could  not  be  affected 
by  the  fact  that  the  fund  arrested  was  subse- 
quently carried  away  through  the  intervention  of  a 
vis  major.  If  that  were  not  so,  all  that  womid  be 
required  to  defeat  the  jurisdiction  of  the  Court 
would  be  to  break  the  arrestments,  and  it  would 
follow  that  the  view  of  the  Court  varied  accord- 
ing to  the  time  looked  at.  Defeasible  debts  and 
contingent  debts  were  arrestable — Bell's  Law 
Diet,  voce  Arrestment;  Corse  v.  MatterUm, 
January  31,  1705,  M.  767.  The  nacus,  if  it 
could  be  called  a  nexus,  imposed  by  arrestments 
ad  fundandam  was  of  a  very  different  kind  from 
that  constituted  by  arrestments  in  execution. 
The  former  could  never  be  the  basis  for  an 
action  of  furthcoming — MdUme  and  if 'Gibbon, 
V.  Caledonian  Baiheay  Company,  May  28,  1884, 
11  R.  858;  CarViey  v.  Botjeston,  November  2t, 
1877,  5  R  188,  per  Lord  President,  192.  When 
the  arrestment  used  in  this  case  was  laid  on. 
North  was  the  creditor  in  the  fund  arrested, 
as  was  clear  from  the  opinion  of  English  counaeL 
The  arrestment  was  therefore  valid  to  found 
jurisdiction  against  him,  and  the  fact  that  a 
charging  order  was  subsequently  obtained  oonid 
not  affect  the  jurisdiction  which  bad  been 
validly  constituted,  even  on  the  assumption  that 
the  fund  arrested  was  carried  away  by  tke 
charging  order — Baints  A  Tait  ▼.  Compagnie 
Q(n(rale  det  Mines  d'Atphalte,  March  IS,  1879, 

6  R.  846 ;  Lothian  v.  M'Cree,  November  27,  1828, 

7  S.  72 ;  Douglat  v.  Jones,  June  80,  1831, 
9  S.  856 ;  Lindsay  v.  London  and  North-  Western 
Bailtcay  Company,  January  27,  1860,  22  D.  571, 
per  Lord  President  (M'Neill)  586 — aff.  February 
1858,  8  Macq.  99.  (2)  Further,  the  decree  for 
costs  had  been  made  a  Scotch  decree  by  registra- 
tion, and  the  fund  arrested  was  thus  due  under  a 
Scotch  decree.  The  arrestments  would  not 
therefore  be  defeated  by  the  preference  given  l>y 
an  English  statute  to  the  charging  order,  the 
effect  of  which  was  necessarily  local. 

The  defender  and  respondent  argued— An 
arrestment  ad  fundandam  was  a  realii  toealio  ta 
jus.  It  was  necessary  that  the  subject  aimtcd 
should  be  within  the  territory  of  the  Court 
in  which  it  was  intended  to  found  jurisdiction, 
and  should  not  be  moved  therefrom  till  cantion 
be  foMui  jndicio  sisti,  or  till  the  defender  proro- 
gated the  jurisdiction  of  the  Court.  The  time  it 
which  the  question  of  jurisdiction  fell  to  be 


Digittzed  by 


Google 


SMwart  T.  North,  1 
Julj  6, 1889.     J 


The  Scottish  Law  Reporter.— Vol.  XXVI. 


653 


decided  wag  when  defences  were  lodged.  If  the 
arreBtments  did  not  impose  a  nexut  till  then, 
they  failed  altogether— Ersk.  i.  2,  19;  WaOi' 
Trutteet  t.  Drynan,  February  1,  1888,  15  B. 
S69.  Arrestments  adfundandam  did  not  differ 
from  other  arrestments  with  regard  to  the  subject 
arrestable — Trowtdale'*  Trustee  t.  Forcett  Rail- 
way Gompany,  November  4,  1870,  0  Macph.  88, 
93;  Oameron  ▼.  Chapman,  March  9,  1838,  16  S. 
907.  The  judgment  following  on  arrestments 
could  only  affect  the  property  arrested —  Lindtay 
T.  London  and  North- Western  Railway  Company, 
per  Lord  Oraaboaroe,  8  Haoq.  In  this  case 
North's  right  was  from  the  beginning  a  qualified 
one,  the  fund  arrested  being  exfaeie  of  the  decree 
subject  to  all  the  rights  under  that  decree,  and 
to  the  rights  of  North's  agents.  It  was  clear 
from  the  opinion  obtained  that  the  effect  of  the 
charging  order  was  to  transfer  the  right  to  the 
fund  arrested  from  North  to  his  agents.  The 
effect  of  the  arrestments  had  thus  been  defeated 
—EUi»  y.  Muekersie  &  Rose,  May  12, 1881,  9  S. 
685 ;  Chambers'  Trustees  y.  SnUth,  AprU  15, 
1878,  6  R.  (H.  of  L.)  151;  Wyper  y.  Oarr  & 
Gompanj,  February  2,  1877,  4  B.  444.  (2)  The 
registration  of  the  decree  did  not  make  it  a 
Scotch  decree.  It  was  only  to  be  treated  as 
a  Scotch  decree  for  the  purposes  of  execution. 
If  the  action  were  still  pending  in  the  English 
Court,  so  that  the  charging  order  conld  be  pro- 
nounced, its  effect  must  be  judged  of  by  English 
law,  and  the  right  of  the  arresting  creditor 
measured  by  the  rights  of  the  English  solicitors 
under  the  charging  order — Judgments  Extension 
Act  (31  and  82  Vict.  cap.  54),  sec.  2. 

At  advising — 

Ijobd  PmcsiDEirr— In  this  case  the  Lord  Ordi- 
nary has  found  that  the  arrestments  used  by  the 
pursuer  "are  inept  and  ineffectnal  to  found 
jurisdiction,"  and  he  therefore  dismisses  the 
action.  Now,  I  am  unable  to  agree  with  the 
Lord  Ordinary,  and  I  am  of  opinion  that  the 
arrestments  used  in  this  case  were  effectual  to 
found  jurisdiction.  The  debt  due  by  the  arres- 
tee to  the  defender  was  a  debt  depending  on  a 
judgment  of  the  English  Court  for  costs.  That 
judgment  has  been  registered,  and  has  become  as 
a  judgment  of  this  Court  effectual  to  found 
diligence.  Now,  the  execution  of  the  arrestment 
ad  fandandam  jurisdietionem  was  on  26th  May 
1887 ;  the  sammons  was  raised  the  following  day, 
and  on  the  same  date  arrestments  were  used  on 
the  dependence.  In  the  present  case  we  have 
nothing  to  do  with  the  arrestments  on  the  depen- 
dence, and  the  case  may  be  dealt  with  as  if  these 
bad  not  been  nsed.  We  are  entirely  dealing 
with  the  validity  and  effect  of  the  arrestments 
ad  fandandam  jurisdietionem. 

The  reason  why  these  arrestments  are  said  to 
be  inept  is  that  the  London  solicitors  of  the 
defender  were  entitled  to  a  preference  on  the 
arrested  fund  in  competition  with  their  client 
and  M  the  world,  and  I  think  that  to  be  so  pro- 
vided they  obtained  from  the  Court  in  England 
a  charging  order.  That  order  was  not  obtained 
till  18th  June,  and  the  arrestments  were  used  on 
26th  May.  I  have  not  the  smallest  doubt  that 
on  the  26th  May  the  arrestee  was  a  debtor  of  the 
defender  in  a  siun  of  £419,  lis.  4d.,  and  that  he 
should  cease  to  be  a  debtor  of  the  defender  by 
assignation  or  legal  diligence  does  not  prevent 


arrestments  good  at  the  date  at  which  they  were 
used  from  being  good  arrestments!  If  the 
arrestments  were  good  at  the  date  of  execution, 
it  does  not  affect  their  validity  for  the  purpose 
for  which  they  were  used — to  found  jurisdiction 
— that  the  fund  has  since  been  carried  off  by 
someone  else.  Arrestments  ad  fandandam  juris- 
dietionem can  never  be  followed  by  a  furthcom- 
ing, and  in  no  other  way  can  the  funds  arrested 
be  made  available  for  payment  unless  they  are 
followed  by  other  arrestments  on  the  dependence ; 
they  have  no  further  effect  than  for  the  time  to 
lay  upon  the  fund  in  the  hands  of  the  arrestee 
such  a  nexus,  or  whatever  it  may  be,  as  is  requi- 
site to  found  jurisdiction  in  this  Court.  Now  a 
charging  order  appears  to  me  to  be  not  different 
from  any  other  preferential  diligence  which  is 
not  preferential  from  reason  of  priority  in  time 
but  by  reason  of  inherent  right.  The  arrest- 
ments may  be  defeated  by  a  subsequent  prefer- 
ence caused  by  the  charging  order,  but  it  depends 
whether  the  solicitors  had  occasion  to  obtain  it 
or  ohose  to  obtain  it.  They  might  have  refrained 
from  applying  for  it  if  fheir  account  had  been 
paid.  In  short,  it  was  a  mere  contingency 
whether  the  debt  should  be  affected  by  the 
charging  order  or  not. 

However  that  may  be,  the  charging  order  was 
a  subsequent  proceeding,  and  the  circumstance 
that  it  carries  off  the  fund,  if  it  does  so  operate, 
does  not  effect  the  validity  of  the  arrestments  ad 
fundandam  jurisdietionem. 

The  Lord  Ordinary  refers  to  the  case  of  WalW^ 
Trustees  v.  Drynan,  and  I  think  he  has  misread 
what  was  the  decision  in  that  case.  He  says  it 
was  there  held  that  "the  question  raised  by  a 
plea  to  jarisdiction  is  'not  whether  the  Court 
had  jurisdiction  over  the  defender  at  any  ante- 
cedent time,  but  whether  it  has  jurisdiction  de 
pres&nti,  at  the  time  when  the  objection  ia 
stated.'"  The  point  raised  in  that  case  was 
whether  an  arrestment  ad  fundandam  was  used 
too  late  or  in  time  to  found  jurisdiction.  The 
arrestment  was  used  after  the  summons  had  been 
served,  and  the  question  was  whether  that  was 
too  late.  The  opinion  which  I  gave  was  that 
the  question  of  jurisdiction  must  be  judged  of  as 
to  the  time  when  the  objection  was  taken.  If  I 
could  not  afBrm  in  this  case  that  there  was  juris- 
diction when  defences  were  lodged  and  the  objec- 
tion stated  I  should  adhere,  but  I  think  there 
was  jurisdiction,  because  anterior  to  Ihe  raising 
of  the  summons  arrestments  bad  been  used 
against  a  fund  then  belonging  to  the  defender. 
I  am  therefore  of  opinion  that  we  should  recal 
the  interlocutor  of  the  Lord  Ordinary,  and  repel 
the  first  and  second  pleas  of  the  defender. 

LoBD  MuBB— I  concur  in  the  opinion  expressed 
by  your  Lordship.  On  the  facts  of  the  case 
there  is  no  doubt  that  at  the  date  of  the  execu- 
tion of  the  arrestments  there  were  funds  in  the 
hands  of  the  arrestee  to  which  the  defender  had 
right.  If  that  be  so,  an  arrestment  to  found 
jurisdiction  was  laid  on  and  jurisdiction  was 
founded.  A  firm  of  solicitors  in  London  contend 
that  they  have  a  right  over  the  fund  arrested 
upon  which  they  obtained  a  charging  order  some 
days  after  the  arrestment  was  used,  the  effect  of 
which  they  say  was  to  transfer  any  right  in  the 
fund  from  the  defender  to  them.  If,  however, 
prima  fade  at  the  date  of  the  execution  of  the 
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arreitinent  ad  fundandam  juritdUtWMm  there 
were  fnnda  in  the  hands  of  the  unestee  due  to 
the  defender,  any  snbseqnent  right  acquired  by 
the  solioitors  cannot  effect  the  Talidity  of  that 
arrestment.  That  was  settled  in  the  case  of 
Douglai  \.  Jonei,  9  S.  856,  where  the  Coart  held 
that  an  arrestment  nsed  by  the  creditor  of  n 
foreign  partner  of  a  company  in  Bootland  in 
their  hands,  and  oyer  goods  belonging  to  them 
created  a  jurisdiction  over  the  partner,  although 
he  alleged  he  had  no  claim  on  the  company 
funds. 

LoBD  Shand — At  the  time  the  arrestment  in 
question  was  nsed  there  was  a  decree  of  an 
Eugliah  Cjurt  against  the  arrestee  for  payment 
of  £419,  lis.  4d.  in  favour  of  Colonel  North. 
The  opinion  of  English  counsel  has  been  taken 
as  to  the  right  of  Ckilonel  North  to  that  sum,  and 
the  opinion  given  is  to  this  effect,  that  "Colonel 
North  was,  before  his  solicitors  obtained  the 
charging  order,  entitled  to  demand  payment  to 
himself  of  the  amount  of  costs  found  due  to  him 
by  Welsh,  and  could  have  given  a  good  receipt 
for  it."  That  is  to  say,  when  the  money  was 
arrested  the  fund  was  one  of  which  Colonel  North 
could  have  demanded  payment,  and  which  the 
arrestee  was  safe  to  pay  to  him,  although  as  time 
went  on  it  appeared  Uiat  others  had  a  right  to 
come  forward  and  defeat  the  right  of  Colonel 
North,  and  by  Mr  Finlay's  opinion  Colonel  North's 
right  came  to  an  end.  The  question  is,  whether 
a  subject  of  this  kind  is  not  an  arrestable  subject, 
and  it  is  scarcely  maintained  that  it  is  not. 
Although  the  right  of  Colonel  North  is  defeasible 
in  its  nature,  yet  till  defeated  it  is  a  yalid  right, 
and  oould  be  made  the  subject  of  a  transaction. 
There  can  be  no  doubt  that  the  fund  was  an 
arrestable  subject,  and  of  such  a  kind  as  to  create 
jurisdiction.  The  usual  procedure  was  followed, 
the  pursuer  using  the  arrestment  before  serving 
the  summons,  and  then  signeting  and  serving  the 
summons.  The  point  maintained  by  the  defen- 
der is  that  some  time  after  a  charging  order  was 
obtained  and  Colonel  North's  right  defeated 
before  defences  were  lodged,  and  that  in  judging 
of  the  question  of  jurisdiction  we  most  look  at 
the  time  when  defences  are  lodged.  In  support 
of  this  contention  the  defender  relies  on  the  case 
of  WaUi  V.  Drynan.  I  do  not  think  that  case 
has  any  such  effect.  The  point  decided  in  that 
case  is  expressed  by  the  Lord  President  in  these 
words— "It  is  enough  to  say  that  jurisdiction  is 
founded  in  perfectly  good  time  if  it  is  founded 
when  the  summons  is  served,  because  until  the 
summons  is  served  there  is  no  action. "  In  this 
case  jurisdiction  was  founded  by  an  arrestment 
nsed  before  the  summons  was  served  or  signeted. 
The  arrestment  was  at  its  date  a  good  arrestment, 
and  there  was  nothing,  I  think,  to  lead  to  the 
conolnsion  that  an  arrestment  good  at  its  date  to 
found  jurisdiction  would  lose  its  effect  because  of 
something  happening  between  that  date  and  the 
lodging  of  defences. 

LoBD  Adam— On  the  26th  May  1887  the  pur- 
suer executed  an  arrestment  adfundandamjurit- 
dietumem  in  the  'hands  of  Mr  Welsh,  who  is 
allowed  to  have  been  a  debtor  of  Colonel  North, 
the  defender.  The  subject  arrested  is  a  sum  of 
£419,  lis.  4d.,  the  costs  in  an  action  by  the 
arrestee  against  North,   for  which  North  had 


obtained  decree.  Ex  facie  of  that  decree  there  is 
no  donbt  that  a  debt  is  due  by  the  arrestee  to  North, 
but  It  is  said  that  it  is  not  really  due  to  North, 
bat  to  North's  solicitors  in  London  by  its  natoie. 
On  that  matter  the  opinion  of  an  English  counsel 
has  been  tak«n,  and  his  opinion  is  that  up  to  the 
tSth  of  June,  when  the  charging  order  was 
obtained.  North  was  entitled  to  demand  from 
Welsh,  and  Welsh  was  bound  to  pay  to  him,  the 
above  mentioned  sum.  If  that  be  so,  I  cannot 
understand  a  better  description  of  a  debt  due, 
and  therefore  I  have  no  doubt  that  at  the  date  of 
the  arrestments  ad  fundandam  juriidietioitem 
there  was  a  debt  due  to  North  which  was  a  proper 
arrestable  subject.  If  that  be  so,  the  arrestments 
were  valid,  and  they  were  followed  by  the  signet- 
ing of  the  summons  on  May  27th,  and  by  arrtat- 
ments  on  the  dependence  on  the  same  date.  If 
the  arrestments  were  good  that  summons  formed 
a  perfectly  valid  and  good  depending  action. 
But  if  there  was  a  valid  depending  action,  it 
seems  qnite  clear  that  the  defender  was  bound 
to  answer  the  citation  given  in  the  action  because 
of  the  preceding  jurisdiction  fonnded  by  the 
arrestments  ad  fuTidandam  jurudietionem.  It 
was  because  the  arrestments  ad  fundandam 
!  juritdiciionem  created  jurisdiction  that  the  str- 
I  vice  of  the  snmmons  was  a  valid  transaction.  If 
that  is  so,  it  shows  that  as  soon  as  the  summeni 
was  served  the  object  of  the  arrestments  bad 
been  served ;  they  were  of  no  farther  nse ;  they 
oould  never  have  been  followed  up  in  any  wsy, 
and  oould  be  used  for  no  other  purpose. 

It  is  contended  that  the  effect  of  the  charging 
order  is  to  sweep  away  the  fund  arrested,  and 
that  may  raise  a  question  as  to  the  effect  of  the 
arrestments  on  the  dependence,  but  I  do  not  see 
that  the  result  of  that  charging  order  can  afFect 
the  validity  of  the  arrestments  ad  fandaniam 
Jurisdietionem.  In  my  view  these  arrestments 
had  already  served  their  purpose,  and  could  not 
be  affected  by  the  charging  order.  The  concla- 
sion  to  which  I  have  come  is  accordingly  that 
the  nse  of  the  charging  order  can  in  no  way 
affect  the  validity  of  the  arrestments  ad  fundan- 
dam juritdieti»nem,  and  I  therefore  am  of  opinion 
with  your  Lordship  that  the  interlocator  of  the 
Lord  Ordinary  should  be  recalled. 

The  Court,  by  interlocutor  dated  14th  Jnne 
1889,  recalled  the  interlocutor  reclaimed  against, 
repelled  the  first  and  seeond  pleas  of  the  defen- 
der, and  remitted  to  the  Lord  Ordioary  to  proceed 
with  the  case. 

On  20th  October  1887  Hr  Welsh,  in  whose 
hands  the  sum  of  £419,'  lis.  4d.,  being  the 
amount  of  coats  due  under  the  decree  of  the 
Court  of  Queen's  Bench  in  England  had  been 
arrested  on  the  dependence  of  the  above  action, 
raised  an  action  of  multiplepoinding  and  exonera- 
tion to  have  it  determined  who  had  light  to  the 
said  sum. 

Competing  claims  were  lodged  by  Meesn 
Eldred  &  Bignold,  the  English  soUeitoia  of 
Colonel  North,  and  Robert  Stewart,  the  pnnoer 
in  the  action  of  count,  reckoning,  and  payment 
above. mentioned,  and  who  on  the  dependence  of 
that  action  had  used  arrestments  in  the  hands  of 
Welsh. 

The  claimants  Eldred  &  Bignold  pleaded,  Mer 
aiUa — "  (1)  In  respect  of  their  holding  the  said 
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decree  for  their  costs  as  from  the  25th  iay  of 
April  1887,  the  claimants  are  entitled  to  be 
ranked  and  preferred  in  terms  of  their  claim. 
(2)  The  said  fond  not  being  arrestable  by  any 
creditor  of  North's  at  the  date  of  the  said  arrest- 
ments being  osed,'and  the  alleged  arrestments 
being  inept,  the  claimants  should  be  preferred  to 
the  arrestor  or  alleged  arrester.  (3)  The  right 
of  the  claimants  being  preferable  to  arrestments 
laid  on  sabseqaent  to  25th  April  1887,  they 
ahonld  be  ranked  and  preferred  in  terms  of  their 
claim." 

The  claimant  Stewart  pleaded,  inter  cUia—"  (1) 
The  claimant  having  attached  nnder  the  dili- 
gence sat  forth  the  fund  in  medio,  he  is  entitled 
to  be  ranked  and  preferred  in  terms  of  his 
claim." 

The  proof  in  the  action  Stewa/rt  v.  JVortA  was 
held  as  the  proof  in  this  action. 

The  Lord  Ordinary  on  3rd  Kovember  1888 
pronoonced  this  iaterloontor —  "Sustains  the 
claim  for  Eldred  &  Bignold  as  contained  in  the 
joint  claim,  and  ranks  and  prefers  them  accord- 
ingly :  Bepels  the  claim  for  Robert  Stewart,"  Ac 

The  Lord  Ordinary's  opinion  on  the  point  here 
decided  is  contained  in  his  opinion  in  the  action 
of  Stewart  t.  Iforth. 

Stewart  reclaimed,  and  argaed — The  effect  of 
the  charging  order  was  necessarily  of  local  limita- 
tion. It  was  as  equitable  remedy  to  enable 
solicitors  in  England  to  recover  their  disbnrse- 
ments.  The  matter  of  debt  rested  no  longer  on 
local  law,  as  the  decree  had  been  by  registration 
made  a  Scotch  decree,  and  the  sum  iu  question 
was  the  stibject  of  a  Scotch  litigation.  The 
charging  order  was  obtained  after  the  arrest- 
ments OB  the  dependence  had  been  ezecnted, 
and  the  arrestments  as  the  prior  diligence  must 
prevail — Ooette  v.  Aden,  November  27,  1874, 
2  B.  160.    , 

Argued  for  the  respondents  Eldred  &  Bignold 
— The  opinion  of  the  English  counsel  settled  the 
matter  in  favour  of  these  claimants,  for  it  clearly 
showed  that  the  right  of  Colonel  North  in  the 
sum  arrested  was  of  a  defeasible  nature,  and  had 
been  defeated  by  the  charging  order.  The  fund 
arrested  had  therefore  been  carried  off  by  the 
charging  order. 

At  advising — 

IiOBD  Pbesideht — In  this  case  I  think  the 
Lord  Ordinary  was  right  in  sustaining  the  claim 
for  Messrs  Eldred  &,  Bignold,  the  English  solici- 
tors of  Colonel  North.  The  fund  in  medio  con- 
sists of  a  sum  owing  by  Mr  Welsh  under  a  judg- 
ment pronounced  by  the  High  Gonrt  of  Justice 
in  England  for  costs  in  favour  of  North,  who  had 
been  successful  in  an  action  brought  against  him 
by  Welsh,  the  common  debtor,  and  we  have  it 
proved  to  us  that  the  right  which  North  obtained 
under  the  English  judgment  was  of  a  qualified 
nature.  So  long  as  there  was  no  intervention  on 
the  part  of  the  English  solicitors  he  could  have 
received  payment  of  the  same  from  Welsh,  and 
the  latter  would  have  been  in  safety  to  pay  to 
him;  bat  it  was  in  the  power  of  the  English 
aolioiters  to  interpose  by  obtaining  a  charging 
order,  which  had  the  effect  of  transferring  the 
right  in  the  sum  due  on  the  decree  of  the  EngUsh 
Court 'to  themselves  from  North.  Therefore, 
according  to  English  law.  North's  right  was  a 
qualified  one  from  the  beginning,  and  I  am  of 


opinion  that  the  question  as  ta  the  nature  of  the 
right  is  to  be  determined  by  the  law  of  England. 
Now,  the  arresting  creditor  arrested  in  the 
bands  of  the  debtor  under  the  judgment  the 
accountability  of  the  arrestee  to  North,  but  if 
there  was  no  such  accountability  in  the  arrestee 
— if  he  was  liable  not  to  North,  but  to  North's 
solicitors  in  England — then  the  debt  was  not 
prestable  by  the  arrester,  and  I  think  the  charging 
order,  though  obtained  subsequently  to  the  exe- 
cntion  of  the  arrestments,  has  the  effect  of 
making  the  arrestee  accountable  to  Eldred  k 
Bignold  instead  of  to  North, 

Ix>BD  MuBE — I  agree.  The  sum  in  question  is 
the  amount  of  costs  for  which  decree  was  given 
in  an  action  in  the  English  Courts.  The  present 
question  is,  I  think,  to  be  determined  by  the  law 
of  England.  I  have  accordingly  no  difficulty  in 
concurring,  for  the  import  of  the  opinion  of  Mr 
Fiulay  is  that  the  action  taken  by  the  English 
solicitors,  who  are  claimants  in  this  case,  trans- 
ferred North's  right  to  them,  for  he  says — "  I  am 
of  opinion  that  the  charging  order  converted  the 
inchoate  right  of  Messrs  Eldred  &  Bignold  at 
common  law  into  an  actual  charge,  and  made 
them  the  owners  in  equity  of  the  sum  due  from 
Mr  Welsh  to  the  extent  of  the  claim  against 
Colonel  North. "  ' 

I  concur  therefore  in  the  opinion  that  Bldred 
&  Bignold  most  be  preferred  to  that  sum. 

LoBD  Sband— This  fund  in  the  arrestee's 
hands  was  arrested  by  Mr  Stewart  on  the  de- 
pendence of  his  action  against  Colonel  North  on 
31st  May  1887.  The  sum  arrested  was  the 
amount  due  under  a  decree  for  coats  obtained  by 
North  in  England.  After  the  arrestment  had 
been  executed  by  Stewart,  a  charging  order  was 
obtained  by  the  English  solicitors,  who  had  con- 
ducted the  case  for  North  in  the  English  Court, 
on  13th  June,  and  it  was  intimated  to  the 
arrestee  on  14th  June.  The  question  we  have  to 
decide  is,  what  is  the  effect  of  the  intimation  of 
the  charging  order  ?  Is  it  such  that  the  English 
solicitors  are  entitled  to  vindicate  their  claim  to 
the  money,  or  is  their  claim  defeated  by  the 
previous  arrestment?  I  am  pretty  clearly  of 
opinion  that  the  arrestment  is  not  good  in 
competition  with  the  claim  of  the  solicitors. 
The  matter  must  be  determined  by  the  law 
of  England,  because  the  question  between  the 
parties  is  one  not  of  remedy  but  of  right.  The 
nature  of  North's  right  is  explained  in  the  opinion 
of  Mr  Fiulay  very  clearly.  In  the  first  pUce,  he 
says — "  Colonel  North  was,  before  his  solibitors 
obtained  the  charging  order,  entitled  to  demand 
payment  to  himself  of  the  amount  of  costs  found 
due  to  him  by  Mr  Welsh,  and  could  have  given  a 
good  receipt  for  it."  But  he  goes  on  to  qualify 
that  statement  by  saying — "Messrs  Eldred  & 
Bignold,  in  virtue  of  their  particular  lien  for 
costs  in  that  action,  might,  at  any  time  while  the 
money  remained  unpaid,  have  given  notice 
to  Mr  Welsh  not  to  pay  Colonel  North,  and  if, 
after  snch  notice,  Mr  Welsh  had  paid  Colonel 
North,  he  might  have  been  compelled  to  pay 
again  to  Eldred  &  Bignold."  In  a  subsequent 
passage  he  says — "I  am  of  opinion  that  the 
charging  order  of  the  13th  June  1 887  conferred 
a  valid  title  upon  Mesrs  Eldred  &  Bignold  under 
the  statute,  and  that  such  charging  order  had  a 
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retrogpeotWe  effect."  Finally,  in  the  important 
passage  read  by  Iiord  Mnre  be  says — "  I  am  of 
opinion  tbat  tbe  charging  order  conrerted  the 
inchoate  right  of  Keesrs  Eldred  &  Bignold  at 
common  law  into  an  actual  charge,  and  made 
them  the  owners  in  equity  of  the  sum  dne  from 
Mr  Welsh  to  the  extent  of  their  claim  against 
Oolonel  North." 

What,  then,  was  the  right  of  North  at  the  date 
when  the  arrestments  were  used,  and  what  was 
the  arrester's  claim  ?  According  to  Mr  Finlay's 
opinion,  North's  right  was  of  a  defeasible  nature. 
If  the  arrestee  had  thought  fit  to  pay  North, 
North  could  have  received  payment,  and  could 
have  giyen  a  good  discharge,  but  till  payment 
his  right  could  be  defeated  by  a  charging  order 
obtained  and  intimated.  If  that  be  so,  can  the 
arrester  get  a  higher  right  than  there  was  in  the 
person  of  the  arrestee.  Suppose  North  had 
assigned  his  right,  the  ai^signee  could  only  take 
the  right  as  it  stood  in  the  assigner.  An  arrest- 
ment gives  no  higher  right  than  an  assignation, 
and  tbe  arrestment  in  this  case  only  attached 
the  right  as  it  stood  in  the  person  of  Oolonel 
North.  Now,  the  right  which  he  had  was  of  a 
defeasible  nature,  as  I  have  said,  and  was 
defeated  by  tbe  charging  order.  I  am  therefore 
of  opinion  that  the  Lord  Ordinary  was  right  in 
preferring  the  claim  of  Eldred  &  Bigpold. 

LosD  Adak  concurred. 

The  Court  adhered. 

Counsel  for  Stewart— Murray — Wilson.  Agents 
—J.  &  A.  Hastie,  8.S.C. 

Counsel  for  Colonel  North  and  the  Claimants 
Kldred  &  Bignold — Gloag — Kennedy.  Agent — 
Alexander  Campbell,  S.S.O. 


Saturday/,  July  6. 

FIRST    DIVISION. 

[Lord  Trayner,  Ordinary. 

STEWART   V.   GUTHRIE   AND  OTHERS. 

Process  —  Reclaiming-Noie  —  Competence—  Court 
of  Session  Act  1808,  tees.  63,[r)4. 

An  interlocutor  repelling  an  objection  to 
the  competency  of  a  multiplepoinding  on 
the  ground  that  there  has  been  no  double 
distress  can  only  be  reclaimed  against  within 
ten  days,  and  with  tbe  leave  of  the  Lord 
Ordinary. 
This   was   an  action  of    multiplepoinding  and 
exoneration  raised  by  Charles  Frederick  Crawes, 
Bank  of  Victoria,  Melbourne,  and  his  attorneys 
in  this    country.      The   pursuer   and   nominal 
raiser  was  Bobert  Stewart,  solicitor,  Glasgow, 
judical  factor  on  the  trust-estate  of  the  deceased 
William  Bae  Wilson  of  Kelvinbank,  near  Glas- 
gow.    Charles  Frederick  Crewes,  the  real  raiser, 
and  a  number  of  other  persons  were  called  as 
defenders.     The  nominal  raiser  and  holder  of 
the  fund  lodged  objections  to  the  competency 
of  the  action  on  th^  ground  that  he  had  not  been 
doubly  distressed,  and  the  record  was  closed  on 
the  summons  and  objections. 


On  20th  Febmary  1889  the  Lord  Ordinary 
(Tbatneb)  prononnped  this  interlocutor: — "Re- 
pels the  objections  to  tbe  competency  of  the 
multiplepoinding,  and  appoints  claimants  on  the 
fund  in  medio  to  lodge  their  condescendences 
and  claims  within  the  next  fourteen  days,  r«- 
serving  all  questions  of  expenses :  Further  ap- 
points intimation  of  the  dependence  of  tlui 
action  to  be  made  to  all  concerned  by  advertise- 
ment twice  for  two  successive  weeks  in  tbe 
Scotsman  and  Glasgow  Herald  newspapers." 

On  14  th  June  the  Lord  Ordinary  pronounced 
this  interlocutor : — "  Finds  the  real  raiser  entitled 
to  tbe  expenses  of  raising  and  executing  this 
cause,  bringing  the  same  into  Conrt,  and  conduct- 
ing it,  and  remits  the  account  thereof,  when 
lodged,  to  the  Anditor  to  tax  and  report :  Finds 
Stewart,  the  judicial  factor,  liable  in  expenses  in 
connection  with  the  preliminary  defences,  and 
remits  the  account  thereof,  when  lodged,  to  the 
Auditor,  to  tax  and  report." 

Against  this  interlocutor  the  nominal  raiser 
and  pursuer  reclaimed,  but  the  reolaiming-note 
was  not  lodged  till  July  6th. 

The  respondent,  the  real  raiser,  objected  to 
the  competency  of  the  reclaiming-note,  on  tbe 
ground  that  the  interlocutor  reclaimed  against 
disposed  merely  of  preliminary  defences,  and 
was  in  no  sense  a  final  interlocutor,  and  there- 
fore could  only  be  reclaimed  against  with  the 
leave  of  the  Lord  Ordinary,  and  within  ten  dayi 
-Court  of  Session  Act  1860  (13  and  14  Vict.  cap. 
36),  sec.  11;  Court  of  Session  Act  1868  (31  and 
32  Vict.  cap.  100),  sees.  62,  53,  and  S4. 

The  reolaimer  argued— That  a  multiplepoinding 
was  a  congeries  of  actions.  The  Lord  Ordinary's 
interlocutors  disposed  of  the  only  question  in  the 
cause  on  which  the  record  had  been  closed,  viz., 
the  question  of  double  distress — Walker's  Trutlet 
V.  Walker,  February  20,  1878,  5  B.  678. 

At  advising — 

LoBD  FsBsiDENT — The  real  raiser  of  this 
multiplepoinding  is  not  the  holder  of  the  fund, 
but  a  person  who  is  going  to  claim  in  the  com- 
petition, and  who  is  called  as  a  defender.  The 
nominal  raiser,  and  the  bolder  of  the  fund,  is  the 
judicial  factor  on  the  trust-estate  of  the  deceased 
William  Rae  Wilson.  There  are  a  number  of 
other  persons  called  as  defenders  besides  tbe 
real  raiser,  who  are  supposed  to  have  an  interest 
in  the  fund. 

The  nominal  raiser  was  of  opinion  that  he  had 
not  been  doubly  distressed,  and  he  lodged  an 
objection  or  preliminary  defence  to  the  comptt- 
ency  of  the  action,  and  that  preliminary  defence 
was  disposed  of'by  the  Iiord  Ordinary  on  20th 
February  1889  by  being  repelled,  and  by  in 
interlocutor  which  he  has  now  pronounced 
disposing  of  the  expenses  of  the  discussion.  A 
reclaiming-note  has  been  lodged  on  the  footing 
that  the  judicial  factor  is  entitled  to  reclaim 
against  this  last  interlocutor,  and  thereby  bring 
up  the  interlocutor  of  20th  February  for  review 
on  a  twenty-one  days'  reclaiming-note. 

It  appears  to  me  that  this  reclaiming-note  is 
not  competent  without  leave  of  the  Lord 
Ordinary,  nor  with  leave  after  the  expiry  of  ten 
days,  because  it  is  simply  a  reclaiming-note 
against  the  judgment  of  a  Lord  Ordinary  repelling 
a  preliminary  defence. 
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liOBD  MuBK — I  am  entirely  of  the  Bame 
opinion.  The  interlocntor  of  the  14th  of  June 
on  the  face  of  it  beam  to  be  an  interlocntor 
dealing  with  the  expenses  incurred  in  connection 
with  a  preliminary  defence,  and  with  that  qnes- 
tion  only. 

liOBD  Shaio) — My  opinion  is  that  this  is  a 
reclaiming-note  against  a  judgment  of  the  Lord 
Ordinary  disposing  not  of  the  whole  merits 
of  the  canse,  bnt  only  a  part  of  it,  and  that 
it  mast  be  reclaimed  against  within  ten  days,  and 
even  then,  only  with  the  leare  of  the  Lord  Ordinary. 
I  think  it  is  evident  that  when  this  objection  has 
been  disposed  of,  the  canse  between  the  nomi- 
nal raiser  and  the  other  claimants  will  go  on  to 
the  effect  of  the  nominal  raiser  being  next 
required  to  lodge  a  condescendence  of  the  fund 
»n  medio,  with  regard  to  which  there  may  be 
Tery  considerable  discussion,  and  till  all  this  is 
flnished  there  can  be  no  concluded  cause  between 
{he  nominal  raiser  and  the  claimants. 

I  am  of  opinion  therefore  that  the  reolaiming- 
note  now  presented  is  incompetent,  the  leaT*  of 
the  liOrd  Ordinary  not  having  been  obtained. 

LoBD  Adam — As  I  understand  the  matter,  the 
reclaimer  says  that  the  interlocntor  of  2Gth  Feb- 
ruary was  an  interlocutor  disposing  of  the  whole 
merits  of  the  case  as  between  the  nominal  raiser 
and  the  claimants,  except  in  so  far  as  it  did  not 
dispose  of  the  qaestion  of  expenses,  and  that  if 
it  had  disposed  of  these  it  would  have  been  a 
final  interlocutor,  which  might  be  reclaimed 
against  within  twenty-one  days.  He  now  says 
that  the  present  interlocntor  does  dispose  of  ex- 
penses, and  that  therefore  the  whole  merits  of 
the  cause  are  now  disposed  of.  I  think  he  is  mis- 
taken. The  preliminary  defence  which  has  been 
repelled  is  the  same  as  a  preliminary  defence 
in  an  action  of  reduction.  There  is  a  great 
deal  of  necessary  procedure  to  go  on  between 
the  nominal  raiser  and  the  claimants.  The  first 
thing  will  be  an  order  upon  the  nominal  raiser 
to  lodge  a  condescendence  of  the  fund.  If  any 
questions  arise  on  that,  they  will  all  be  between 
the  nominal  raiser  and  the  claimants.  I  think 
therefore  that  the  interlocutor  of  the  Lord  Ordi- 
nary was  one  disposing  of  a  strictly  preliminary 
defence,  and  could  not  be  reclaimed  against 
without  leave. 

The  Oourt  refused  the  reclaiming-note  as 
incompetent. 

Counsel  for  the  Bedaimer — 0.  S.  Dickson. 
Agents— -Maoandrew,  Wright,  k  iixataj,  W.S. 

Counsel  for  the  Bespondent — Guthrie.  Agents 
— Gumming  &  Duff,  S.S.C. 


TOIi.  XXTI. 


Wednesday,  July  10. 
FIRST    DIVISION. 

HIGHLAND  RAILWAY  COMPANY  V.  SPECIAL 
C0MMISSI0NEB8  OF  INCOME  TAX. 

Itevenue — IneovM-  Tax—  Bailumy — BxpendUure 
on  Improvetnenti — Dedueiiontfrom  ProfiU. 
A  railway  company  iu  making  their  return 
for  assessment  under  the  lucome-TaxAct 
claimed  as  deductions  from  the  revenue  of 
the  year  of  assessment  (1)  a  sum  expended 
upon  the  improvement  of  the  permanent 
way  of  one  section  in  order  to  bring  it  up 
to  the  standard  of  the  rest  of  the  line ;  and 
(2)  a  sum  representing  the  cost  of  the  extra 
weight  in  relaying  another  portion  of  the 
line  with  steel  in  place  of  iron  rails,  and 
with  chairs  of  additional  weight.  In  the 
books  of  the  company  these  sums  were 
charged  against  capital. 

In  an  appeal  by  the  railway  company,  held 

that  the  sums  so   expended  were   properly 

charged  against  capital,  and  a  determination 

of  the  Special  Commissioners  disallowing  the 

said    sums    as    deductions    from    revenue 

affirmed. 

The  Highland  Bailvay  Company  in  making  their 

return  to  the  Inoome-Tax  Act  of  1888-89,  based 

on  the  profits  of  the  preceding  year,  as  shown  by 

their    printed   accounts  for   the  two   half-years 

ended  31st  August  1887  and  29th  February  1888. 

claimed  to  deduct  in  addition  to  the  several  items 

charged    as    the    expenditure    of    the   year    in 

working  the  railway,  four  sums  of  £9119,  £766, 

£1555,  and  £878.     These  amounts  were  entered 

under  the  following  heads  in  the  said  accounts  of 

the    company    for    the    half-years    ended    31st 

August  1887  and  29th  February  1888— 

r  Improvement  of  Suther- 
£9119.  August  1887  }?"^  and  Caithness  sec- 
£1555:Feb«maryl888     rUinrd«ofl:C 

[  of  the  main  line. 
j.urK    A ..«..«  1  DOT       fCost   of   extra  weight. 
£878,  February  1888  |  ^^^  ^^^»j^^  ^^^.^_  ^^ 

The  Special  Commissioners,  in  assessing  the 
profits  of  the  Highland  Bailway  liable  under  the 
Income-Tax  Act  of  1888-89,  disallowed  these  four 
snms,  on  the  ground  that  they  were  properly 
charged  to  capital,  as  shown  in  their  own 
printed  accounts,  duly  certified  to  by  their 
auditors,  and  they  added  the  amounts  to  the  sum 
returned  by  the  company's  secretary,  against 
which  notice  of  objection  was  given  on  the  6th 
November  1888. 

The  company  appealed,  and  the  appeal  was 
heard  by  the  Special  Commissioners  at  Edinburgh 
on  6th  March  1889. 

The  company  contended  that  the  sums  of 
£765  and  £878,  £9119  and  £1656,  before 
mentioned,  expended  for  extra  weight,  £o., 
in  relaying  the  railways,  and  improvement  of  the 
Caithness  section,  represented  the  extra  cost 
necessitated  by  the  inferior  condition  of  the 
permanent  way  of  the  original  line,  and  also  that 
of  Caithness  line  when  amalgamated  with  the 
Highland  Bailway  in  1884.     The  expenditure  on 
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the  Caithness  line  was  stated  to  represent  the  extra 
cost  of  relaying  the  lines,  over  and  above  what 
would  have  been  necessary  to  renew  and  relay 
the  section  as  it  was  previons  to  the  amalgama- 
tion in  1884. 

The  company  failed  to  satisfy  the  Commis- 
sioners that  the  deductions  were  admissible,  and 
the  charge  was  confirmed  to  the  extent  of  the 
addition  of  the  four  sums  abore  described. 

The  ground  of  the  Special  Commissioners' 
decision  was  that  the  expenditure  was  an  im- 
provement of  the  property,  and  chargeable 
to  capital ;  and  as  regarded  the  Sutherland  and 
Caithness  section,  that  the  purchase  of  that 
railway  in  an  inferior  condition  would  obviously 
affect  the  cost  at  which  it  was  obtained. 

The  company  expressed  dissatisfaction  with 
this  decision  of  the  Special  Commissioners  as 
being  erroneous  in  point  of  law,  and  they 
demanded  a  case  for  the  opinion  of  the  Conrt  of 
Exchequer. 

The  present  case  (from  which  the  preceding 
narrative  has  been  taken)  was  accordingly  stated 
by  the  Special  Commissioners  in  terms  of  the 
Taxes  Management  Act  1880  (43  and  44  Vict, 
cap.  19),  sec.  59. 

In  an  appendix  annexed  to  the  case  the  details 
of  the  expenditure  of  the  foresaid  sums  were  set 
out  as  follows : — 

MAIN    LINE. 
Amount  expended  during  the  7ear  ending  29th  Febrmiiy  1883— 

£75S    3   8 


The  additional  weightnf 
the  steel  rails  over  the 
iron  Qncs.was.averagc, 
;{J4,  17s.  3)(l.,  per  ton. 

The  additional  weij;htof 
chairs  over  the  old 
ones  w.-is,averaKe  price, 
£3,  65.  4jd.  per  loo.    . 


Tm,CTVt,Qr. 


331    i    3 


(S5S. 
and 

07s.  6d. 


1119    6    3 


£1633  6  6 


£"633  «  « 


SUTHERLAND    SECTION. 
Amouot  expendeddurlng  the  /ear  ending29th  Febmaiy  1888— 

£91")  4  9 

"555  15    4 

£"0,675  »  > 


Steel  Rails,   . 

Chaiis,  . 

Fish-plates  and  other 

accessories, 
Sleepers. 
Hnipne  power, 
Timl>er      beams      for 

(girder  bridges,  ■ 
Carri.i).'C  of  materials,  . 
Wages   of  platelaj'ers 

and  labourers,  . 


Cr.  Old  iron  ILinre  rails 
and  fish-plates  taken  up 


1  Ton.  C-n-t.  Qr 
.  I    »n     8     a 
3^7  10    o 


No-  36,235 


Prue. 

itos. 
6SS. 

js.4d. 


£  '■  d. 
4594  9  9 
1064  13  ri 

648  IS    1 

4373  It  4 
■35    0    o 

a6o    a    3 
7  16    8 

857  i6    3 


".941    S    3 
ro66    5    a 


^10.675  o  ] 


Argued  for  the  company — The  case  as  stated 
by  the  Commissioners  did  not  fairly  represent 
the  company's  contentions,  and  there  ought  there- 
fore to  be  a  remit  for  a  fuller  statement.  While  for 
the  purposes  of  the  company,  and  as  between  the 
company  and  the  shareholders,  those  outlays  were 
charged  against  capital,  yet  they  ought  properly  to 
be  charged  against  revenue.  Theyreally  were  sums 
expended  on  the  maintenance  of  the  line.  The 
mere  circumstance  that  steel  rails  and  not  iron 
ones  were  used  in  connection  with  these  repairs 
did  not  alter  the  character  of  the  repairs.  There 
was  no  such  permanent  improvement  of  the 
property  as  to  make  these  outlays  a  proper 
charge  against  capital — Caijtdonian  Jiailviay  Com- 


pany V.  Special  Committioneri  of  Inctmu-Taac, 
November  18,  1880,  8  R.  89.  The  company  bad 
never  been  allowed  anything  for  depreciation 
under  the  Customs  and  Inland  Revenue  Act  1878 
(41  Vict.  cap.  16),  sec.  12.  If  the  deductions 
claimed  were  not  allowed  the  company  would 
not  have  enjoyed  the  profits  npon  which  they 
had  been  charged.  The  company  derived  no 
additional  revenue  from  these  outlays,  and  so 
they  were  a  proper  deduction  from  the  revenue 
of  the  year.  The  rules  under  Schedule  D  of  the 
Income-Tax  Act  1842  (6  and  6  Vict  cap.  85), 
sec,  100,  had  no  application  to  the  present  ease 
—  OoUnest  Iron  Company  y.  Black,  April  7, 1881, 
8B.  (H.  of  L.)67. 

Argued  for  the  Commissioners — There  wis 
sufficient  stated  to  enable  the  Court  to  deal  with 
the  question  between  the  parties.  The  company 
were  condemned  by  their  own  actings  in  enter- 
ing this  expenditure  against  capital,  and  in  so 
doing  they  acted  properly,  as  the  money  laid  out 
had  materially  improved  the  permanent  way,  and 
had  made  the  company's  property  more  valuable. 
The  repairs  on  the  Sutherland  section  were 
really  a  portion  of  the  cost  of  the  undertaking,  as 
owing  to  ita  inferior  condition  it  had  been 
purchased  so  much  the  cheaper.  The  repairs  on 
the  main  line  had  been  actual  renewal,  not 
maintenance,  and  they  bad  been  properly  charged 
against  capital  both  by  the  company  and  the 
Commissioners. 

At  advising — 

LoBD  Pbesident— I  nn  of  opinion  that  the 
deliverance  of  the  Commissioners  is  right  Th» 
sums  which  the  appellants  propose  to  charge 
against  income  are,  it  must  be  kept  in  mind, 
entered  in  their  own  accounts  aa  a  proper  charge 
against  capital,  but  it  is  urged  that  these  sums 
properly  form  a  part  of  the  outlay  essential  for 
the  upkeep  of  the  line,  and  indeed  it  is  only 
npon  this  ground  that  the  contention  of  the 
appellants  can  in  any  way  be  maintained. 

Now,  it  is  to  be  observed  that  by  charging  ia 
their  accounts  these  sums  complained  of  against 
capital  the  company  has  been  able  to  dewre  a 
much  larger  dividend  than  they  oonld  have  don* 
if  these  sums  had  been  set  against  revenue,  and 
one  result  of  adopting  their  present  contentim 
would  be  that  the  aggregate  sum  of  inoome-ttz 
deducted  by  the  company  from  the  dividends  of 
their  shareholders  would  be  considerably  larger 
than  the  sum  which  the  company  wonld  have  to 
pay  to  the  Inland  Revenue,  and  the  oompaoy 
would  thereby  be  gainers  to  a  considerable  ex- 
tent. This  is  somewhat  of  an  anomaly,  but  it  i« 
one  result  of  the  way  in  which  the  Bams  are  dealt 
with  in  the  books  of  the  company  taken  along 
with  their  present  contention. 

I  do  not  say  that  this  result  is  oonelusive  of 
the  present  question,  but  it  is  a  reaolt  ariiiai! 
from  the  way  in  which  the  appellants  have  kept 
their  books. 

If  we  turn  now  to  the  items  complained  of,  wt 
see  that  in  connection  with'  the  Sutherland  tes- 
tion  the  £9119  was  expended,  according  to  the 
appellants' own  showing,  on  the  "improvement  of 
Sutherland  and  Caithness  section  to  bring  it  np 
to  the  standard  of  the  rest  of  the  main  line." 
Now  this,  I  think,  presupposes  that  in  acquiring 
this  portion  of  the  line  the  company  were  awire 
that  it  was  not  np  to  the  standard  of  the  rest  of 
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the  main  line,  and  further,  that  they  in  conse- 
qaence  acquired  it  at  a  lower  figure  on  account 
of  its  being  in  an  inferior  condition.  That  being 
BO,  the  sum  expended  in  renewing  the  section  of 
the  line,  and  bringing  it  up  to  the  standard  of  the 
main  line,  was  just  part  of  the  coot  of  taking  it 
over,  as  if  it  had  been  in  good  order  the  appel- 
lants would  have  had  to  pay  just  so  much  more 
for  it. 

It  was  urged  that  when  the  details  of  the  sum 
are  looked  at  they  show  items  which  much  more 
naturally  fall  under  the  heading  of  maintenance 
than  as  proper  charges  against  the  capital  account, 
but  these  items  must  be  read  along  with  the  pnr- 
saera'  books,  and  so  looked  at  it  becomes  perfectly 
clear  that  the  sum  of  £9119  should  be  treated 
an  the  Commissioners  have  done,  and  that  it 
really  is  a  proper  charge  against  capital. 

As  regards  the  alterations  on  the  main  line,  it 
is  to  be  observed  that  these  do  not  take  the  form 
of  a  mere  re-laying  of  the  line  after  the  old 
fashion,  for  that  would  not  alter  the  character  of 
the  line.  But  when  one  kind  of  rail  is  substi- 
tuted for  another,  and  the  new  rail  is  of  a  supe- 
rior quality,  then  the  e«rpu»  of  the  heritable  pro- 
perty of  the  company  is  thereby  improved. 
Further,  all  that  is  charged  by  the  Commissioners 
is  for  additional  weight  of  steel  rails  and  chairs, 
and  this  is  a  charge  made  for  the  permanent 
improvement  of  the  appellants'  property. 

If  the  proprietor  of  an  estate  erects  a  new 
house  on  his  lands  the  cost  of  this  would 
properly  be  made  a  charge,  not  against  income, 
but  against  capital ;  and  so  if  a  proprietor  carries 
a  line  of  railway  through  his  lands  the  expense  of 
this  would  be  similarly  treated.  I  therefore 
entertain  no  doubt  as  to  the  soundness  of  the 
Commissioners'  determination  upon  both  points. 

LoBD  MvBE,  liOBD  Seaio),  and  Lobd  Adam 
concurred. 

The  Court  affirmed  the  determination  of  the 
Commissioners. 

Counsel  for  the  Appellants—Low— Sal vesen. 
Agents— J.  K.  &  W.  P.  Lindsay,  W.S. 

Counsel  for  the  Respondents— Gloag— Young. 
Agent — D.  Orole,  Solicitor  of  Inland  Revenue. 


Wednesday,  July  10. 

FIRST    DIVISION. 

[Lord  Kyllaohy,  Ordinary. 

BLAIR    V.    THE    NORTH    BRITISH     AND 
MERCANTILE  INSURANCE  COMPANY. 

Bankruptey  —  Bankruptcy  {Scotland)  Act  1856 
(19  and  20  Viet.  e.  79),  sec.  22— Sequegtration 
—Oath  of  Verity— Terms  of  Oath. 

In  a  process  of  sequestration  the  debt  of 
the  petitioning  creditors  was  constituted  by 
two  Sheriff  Court  decrees  to  which  they  had 
obtained  an  assignation.  The  oath  set  out 
in  general  terms  that  the  debt  in  question 
was  due,  and  the  decrees  and  assignation 
were  produced  to  the  Justice  of  Peace. 


A  petition  by  the  bankrupt  for  the  reoal 
of  the  sequestration,  on  the  ground  that  the 
oath  did  not  set  forth  in  terms  that  the  sum 
in  the  decrees  had  not  been  paid  either  to 
the  assignees  or  to  the  cedent,  refused. 

Obsercations  upon  cases  of  Taylor  v. 
Drummond,  10  D.  335,  and  Olen  v.  Borth- 
wick,  11  D.  387. 
On  Slat  January  1889  a  petition  was  presented 
by  the  North  British  and  Mercantile  Insurance 
Company  to  the  Lord  Ordinary  on  the  Bills 
praying  for  the  sequestration  of  the  estates  of 
William  Blair,  bookseller  and  stationer,  Dundee, 
and  on  1st  April  1889  the  Lord  Ordinary  (Well- 
wood)  granted  the  prayer  of  the  petition. 

In  May  1889  Blair  presented  a  petition  praying 
for  the  recal  of  the  said  sequestration.  The 
grounds  upon  which  this  application  was  made 
are  fully  narrated  in  the  opinion  appended  to 
the  interlocutor  of  the  Lord  Ordinary  (Kxu^cbt), 
who  refused  the  petition. 

"  Opinion. — The  reoal  of  the  sequestration  is 
sought  upon  various  grounds,  some  of  which 
have  been  considered  by  my  predecessor,  but  on 
none  of  which  a  final  judgment  has  been  pro- 
nounced, I  have  therefore  considered  the 
questions  raised  as  still  open,  and  have  heard  a 
full  argument  upon  them. 

"  (1)  The  first  ground  of  recal  is  the  allega- 
tion that  the  petitioning  creditors'  debt,  being 
also  the  debt  upon  which  notour  bankruptcy  was 
constituted,  was  not  justly  due,  in  respect  that 
although  constituted  by  two  decrees  obtained  of 
consent  in  the  Sheriff  Court  of  Dundee,  those 
decrees  had  been  accompanied  by  an  arrange- 
ment that  no  diligence  should  be  used  upon  them 
as  against  the  bankrupt,  and  that  the  debt  therein 
contained  should  be  treated  as  a  debt  only  against 
the  bankrupt's  property.  Of  this  allegation  the 
bankrupt  now  desires  a  proof,  with  a  view  to  the 
recal  of  the  sequestration.  It  appears  to  me  to 
be  quite  clear  that  no  such  proof  can  be  granted, 
the  proposal  being  truly  a  proposal  to  contradict 
or  qualify  the  terms  of  a  formal  decree  by  a 
general  proof — that  is  to  say,  by  parole  evidence 
— which  appears  incompetent. 

"(2)  The  second  ground  of  reoal  is  rested 
upon  an  objection  to  the  terms  of  the  petitioning 
creditors'  oath,  which  is  said  to  be  disconform  to 
the  statute  as  interpreted  by  certain  decisions, 
viz.,  Taylor  y.  Drummond,  10  D.  335;  Olen  v. 
Borthwick,  11  D.  387.  The  debt  of  the  petition- 
ing creditors  is,  as  before-mentioned,  constituted 
by  two  decrees  of  the  Sheriff  Court  of  Dundee, 
to  which  the  petitioning  creditors  have  obtained 
an  assignation.  The  objection  is,  that  the  oath 
did  not  set  forth  in  terms  that  the  sum  in  the 
decrees  had  not  been  paid  either  to  the  assignees 
or  to  the  cedent.  In  point  of  fact  the  oath  is  in 
general  terms,  and  simply  sets  out  that  the  debt 
in  question  is  due  to  the  petitioning  creditors, 
the  decrees  and  assignation  being  produced  to 
the  Justice  of  the  Peace,  but  the  oath  itself  not 
going  into  particulars.  My  opinion  is  that  this 
objection  is  not  well  founded.  The  statute  does 
not  require  that  the  oath  shall  set  forth  more 
than  that  the  particular  debt  is  justly  due  (sees. 
21  and  22),  and  the  oath  in  the  present  case  in 
my  opinion  sufficiently  complies  with  the  statute. 
No  doubt  it  has  been  held  that  where  the  petition- 
ing creditors'  title  to  the  debt  depends  upon  an 
assignation,  and   the  oath  proceeds  upon  the 
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priaeiple  of  namting  first  the  conatitntion  of 
the  debt,  and  then  its  tiangtnissiong,  and  then 
proceeds  to  aver  non-payment,  it  is  necessary  that 
the  averment  of  non-paytneat  shall  apply  both 
to  the  deponent  and  to  the  preylons  creditors. 
In  other  words,  there  mast  be  no  doubt  upon  the 
faoe  of  the  oath  that  the  petitioning  creditor 
depones  that  the  debt  is  due,  and  dne  to  him. 
Bat  each  of  the  cases  referred  to  proceeded  on 
its  own  specialities,  and  they  do  not  appear  to 
me  to  have  laid  down  any  role  which  is  applicable 
to  the  present  case. 

'*  (3)  The  third  and  only  other  objection  to  the 
seqnestration  was  one  f  oanded  npon  the  provisions 
of  sections  9  and  16  of  the  BanJkmptoy  Act, 
which  relates  to  the  commencement  of  notour 
bankruptcy  and  the  date  of  presenting  the  peti- 
tion for  seqaestration.  It  appears  that  the  peti- 
tioner was  rendered  notour  bankrupt  so  far  back 
as  July  1888,  in  virtue  of  a  charge  following  en 
the  decrees  above  referred  to,  and  that  seqaestra- 
tion followed  on  28th  August  1888,  but  was 
subsequently,  on  8th  January  1889,  recalled  by 
the  Oonrt  in  respect  of  an  informality  in  the 
oath.  New  charges  were  thereafter  given  on 
17th  January,  and  notour  bankruptcy  being  thus 
constituted  anew,  the  present  sequestratien  was 
awarded  on  Slst  January  1889.  The  objection 
is  that  this  seqaestration  was  incompetent  in 
respect  that  it  was  dated  more  than  four  months 
from  the  commencement  of  notour  bankruptcy 
in  July  1888.  It  appears  to  me  that  it  is  a  suffi- 
cient answer  to  this  objection  that  while  the  9th 
section  of  the  statute  provides  that  '  notour 
bankruptcy  shall  be  held  to  commence  from  the 
time  when  its  several  requisites  concur,  and  when 
it  has  once  been  constituted  shall  continue  in 
case  of  a  sequestration  till  the  debtor  shall 
obtain  his  discharge,  and  in  other  cases  until  in- 
solvency cease,' it  is 'at  the  same  time  expressly 
declared  that  all  this  shall  be  'without  prejudice 
to  notour  bankruptcy  being  anew  constituted 
within  such  period.'  It  seems  to  me  that  this 
provision  was  expressly  designed  to  meet  cases 
like  the  present.  Beferenoe  may  be  made  to 
Balfour  v.  Pedie,  8  D.  612,  where  a  similar 
question  was  raised  under  the  previous  Bank- 
rnptoy  Statutes. 

'  *  On  the  whole,^  am  of  opinion  that  no  grounds 
exist  for  recalling  the  sequestration,  and  I  there- 
fore refuse  the  petition  with  expenses." 

The  petitioner  reclaimed,  and  argued — The 
oath  of  verity  presented  by  the  respondents 
along  with  their  petition  for  sequestration  was 
bad,  as  they  did  not  specify  that  they  were 
assignees  of  the  debts,  nor  were  the  assignation 
and  decrees  conNtituting  the  said  debts  produced 
to  the  Justice  of  the  Peace  before  whom  the  oath 
had  been  made,  nor  were  they  docqueted  and 
signed  in  reference  to  the  said  oath. 

The  respondents  argued  that  the  proceedings 
were  regular. 

The  Bankruptcy  (Scotland)  Act  1856,  after 
providing  by  section  21  for  the  form  of  petitions 
for  sequestration,  and  declaring  that  in  all  cases 
the  petitioning  creditor  is  to  produce  an  oath  to 
the  verity  of  the  debt  claimed  by  him,  provides 
by  section  22  as  follows: — "Such  oath  .  .  . 
shall  be  taken  .  .  .  before  a  judge  ordinary, 
magistrate,  or  justice  of  the  peace  to  the  verity 
of  the  debt  claimed,"  and  the  creditor  "  shall,  in 


such  oath,  state  what  other  peisons,  if  any,  are 
besides  the  bankrupt  liable  for  the  debt,  or  any 
part  thereof,  and  specify  any  security  which  he 
holds  over  the  estate  of  the  bankrupt  or  of  other 
obligants,  and  depone  that  he  holds  no  other 
obligants  or  securities  than  there  specified ;  and 
where  he  holds  no  other  person  than  the  bank- 
rupt 8o  bound,  and  no  seeority,  he  shall  depone 
to  that  eifeot." 

At  advising — 

LoBD  Pbebidznt — As  to  the  second  ground 
npon  which  the  recal  of  this  sequestration  is 
sought,  I  can  only  say  that  I  should  not  like  to 
hold  the  oases  of  Taylor  v.  Drummond  and  Gltn 
V.  BorthxjDick  as  binding  authorities.  They  have 
been  questioned,  and  I  think  with  very  goodrea&ou. 
Apart  from  that,  however,  I  think  the  oath  here 
is  good,  as  being  an  oath  of  verity  in  the  terms 
required  by  the  statute  under  section  22.  The 
oath  here  declares  that  the  bankrupt  is  indebted 
to  the  deponent  in  the  sums  claimed,  conform  to 
a  state  annexed  thereto,  and  this  is  signed  by  a 
Justice  of  the  Peace.  I  can  see  no  ground 
therefore  for  saying  that  this  is  not  a  good  oath 
of  verity.  It  affirms  that  the  debt  is  resting- 
owing,  which  is  all  that  the  statnte  requires. 
With  regard  to  the  other  grounds  of  recal  I  do  not 
think  it  necessary  to  enter  into  them. 

LoBD  MuBK,  LoBD  Shami),  and  Lord  Adam 
concurred. 

The  Court  adhered  to  the  Lord  Ordinary's 
interlocutor. 

Counsel  and  Agent  for  the  Reclaimer — Party. 
Counsel  for   the  Bespondents — Low — Macon- 
ochie.     Agents — J.  &.  F.  Anderson,  W.8. 


Wedntsday^  March  20. 

OUTER    HOUSE. 

[Lord  Friser. 
WATTS,  WARD,  4  COMPANY  V.  GRANT  ft 
COMPAKT. 

Shipping  Law— 1S7S  Black  Sea  Charter-Party— 
LiabiUly  of  Contignufor  Bxpenie  ofUtaturing 
and  Wm'g/ung  Cargo  at  Port  of  Ddivery—Chu- 
tom  of  Trade. 

A  cargo  of  grain  was  shipped  from  Sevss- 
topol  to  Aberdeen  under  a  charter-party 
known  as  the  1878  Black  Sea  Charter-Party, 
which  provided  for  the  payment  of  freight 
according  to  cubic  measurement.  The  cargo 
was  eonsigned  by  weight  and  not  by  measure- 
ment, the  bill  of  lading  setting  forth  the 
weight  in  Bussian  "poods."  The  ship- 
owner* having  weighed  the  cargo,  and  alio 
measured  samples  tibnreof,  in  order  to  ascer- 
tain the  whole  measurement,  sued  the  ood- 
signees  for  the  expense  of  the  operatioo, 
alleging  a  general  custom  of  the  Britisb 
shipping  trade  in  the  carrying  of  grain 
cargoes  that  these  expenses  fell  to  be  bonie 
by  the  consignee.  The  defenders  alleged  a 
contrary  custom  in  the  port  of  Aberdeen 
known  to  the  pursuers.     HM  that  the  de- 
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f  enden  were  liable,  it  being  establiahed  that 
by  the  nniversal   onetom-of  the  shipping 
trade  snch  expenses  fell  to  be  borne  by  the 
consignee. 
This  was  an  action  by  Watts,  Ward,  A  Company, 
of  No.  2  Whittington  Avenne,  Leadenhall  Street, 
London,   owners   of    the    steamer   "Jesmond," 
against  Grant  &  Company,  of  No.  42  Begent 
Qoay,  Aberdeen,  for  recovery,  inter  aiiet,  of  the 
aom  of  £15,  8s.  9d.,  being  the  earn  paid  by  the 
parsaers  to  the  Harbour  Commissioners  of  Aber- 
deen for  weighing  a  cargo  of  wheat  consigned 
from  Sevastopol  to  the  defenders  at  Aberdeen  by 
the  porsners'  steamer  "Jesmond."    The  charter- 
party  under  which  the  cargo  was  shipped,  known 
in  the  grain  shipping  trade  as  the  1878  Black  Sea 
Oharter-Party,   provided,  inter  aUa,  "that  the 
said  steamer  shonld  proceed  as  ordered  to  the 
port  of  discharge,  there  delivering  the  cargo  on 
being  paid  freight  as  follows — 'From  Sevastopol 
to  a  port  in  the  United  Kingdom,  16/,  or  to  a 
port  on  the  Continent   16/6  sterling  per  ton  of 
20  owt.  gross  of  tallow  delivered,  seed  *^  grain 
in  proportion,  according  to  the  London-Baltic 
printed  rates,  being  in  fall  of  all  port  charges 
and  pilotages  as  onstomary.'    It  was  also  agreed 
(sec.  2)  that  the  freight  shonld  be  paid  on  un- 
loading and  delivery  of  the  cargo,  if   in  the 
United  Kingdom  in  oash ;  and  (sec.  6)  that  the 
receivers  or  owners  should  have  the  option  of 
having  one  quarter  out  of  every  fifty  meiurared 
and  weighed,  from  which  average  and  the  gross 
weight  of  grain  ^^  seed  the  number  of  imperial 
qmtrters  should  be  determined."    The  cargo  was 
described  in  the  bill  of  lading  as  127,060  poods 
of  Ohizoa  wheat.  On  the  arrival  of  the ' '  Jesmond" 
at   Aberdeen  the  defenders  on  24th   April  1886 
wrote  to  Messrs  Adam  &  Company,  the  pursuers' 
agents  there,  in  the    following   terms: — "We 
intend  to  weigh  this  cargo  of  wheat  for  our  own 
satisfaction,  and  on  yoar  agreeing  to  pay  na  the 
half  the  expense  of  so  doing,  we  will  provide  yon 
with  the  gross  weight  of  the  cargo  discharged, 
to  enable  you  to  make  up  your  freight  account. 
The  half  expense  we  estimate  to  be  about  £6. 
We  will  also  utilise  onr  meters  for  your  benefit, 
to  take  the  imperial  average  as  we  may  arrange, 
and  charge  yon  for  this  £2,  10s.  extra.     Failing 
your  agreeing  to  above,  we  request  yon  to  carry 
out  the  terms  of  the  charter-party,  and  measure 
and  weigh  one  quarter  (8  bushels  out  of  every 
fifty  qurs.),  from  which  average  and  the  gross 
weight   of    grain   dischai^ed    the   number    of 
imperial   quarters    to    enter    in    your    freight 
•ooonnt  shall  be  determined  as  per  clause  6  of 
your  charter-party.      In  order  to   certify  your 
freight  account,  we  require  certificate  of  quantity 
discharged  daily,  and  number  of  bushels  taken 
dally.     We  wait  to  hear  to-day  which  mode  yon 
adopt."    To  this  letter  the  pursuers'  agents  on 
same  day  replied  as  follows : — "  We  have  your  let- 
ter of  date,  and  beg  to  say  we  cannot  agree  to  the 
first  proposition  yon  make.     We,  however,  note 
your  proposal  to  take  delivery  of  cargo  in  terms 
of  olanse  6,  and  yonr  declaration  of  exercising 
yonr  option  of  the  manner  of  delivery  nnder  this 
olanse  we  hereby  confirm.      On  b^alf  of  the 
owners,  we  reserve  their  rights  on  all  other  con- 
ditions of  charter-party."     The  pursuers  there- 
after bad  the  cargo  measured  and  weighed,  for 
which  they  paid  the  Harbour  Commissioners  of 


Aberdeen  the  sum  of  £16,  iSs.  9d.,  the  snm  sued 
for.  The  pursuers  averred  "  that  by  the  custom 
of  the  British  shipping  trade  generally,  and  par- 
ticolarly  in  London,  where  the  said  charter-party 
was  entered  into,  the  oonsignees  or  receivers  of 
the  cargo  are  bound  to  bear  the  expenses  of 
measuring  or  weighing  cargo  at  the  port  of 
delivery.  It  is  denied  that  any  such  custom  as 
is'  alleged  by  the  defenders  exists  at  the  port  of 
Aberdeen.  If  there  is  any  such  custom  the  pur- 
suers were  not  aware  of  it,  and  were  under  no 
duty  to  be  so." 

"The  defenders  averred  in  answer — "The 
defenders  are  not  liable  to  pay  the  sum  of  £16, 
18b.  9d.  charged  as  the  expenses  of  tallying, 
measuring,  and  weighing  the  cargo.  This  was 
done,  and  was  necessary  to  be  done,  in  order  to 
ascertain  and  make  up  the  said  freight  account 
rendered  to  defenders.  The  said  expenses  were 
incurred  solely  by  and  for  the  behoof  of  the  ship- 
owners, and  fall  to  be  borne  by  them,  no  part  of 
it  being  payable  by  the  defenders.  Further, 
according  to  the  custom  of  the  port  of  Aberdeen, 
which  the  pursuers  knew  or  ought  to  have 
known,  the  said  expenses  fall  to  be  borne  by 
pursuers.  When  the  shipowners,  as  the  pursuers 
did  here,  measure  and  weigh  the  cargo  in  order 
that  the  amount  of  freight  due  may  be  ascer- 
tained and  the  account  made  out,  or  otherwise 
for  their  own  behoof,  the  custom  of  the  said  port 
is  that  the  whole  expense  so  incurred  falls  to  be 
borne  by  the  shipowners  alone,  and  no  part  there- 
of by  the  consignees  of  the  cargo. " 

The  pursuers  pleaded,  inter  alia — "(2)  The 
pursuers  are  entitled  to  be  reimbursed  the  sum 
of  £16, 188.  9d.  paid  for  weighing  and  measuring 
the  cargo  in  question,  in  respect  that  said  weigh- 
ing was  done  by  request  of  and  for  behoof  of  the 
defenders,  and  that  neither  by  contract  nor 
custom  of  trade  are  the  pursuers  bound  to  pay 
any  part  thereof.  (3)  The  defenders'  averments 
of  local  custom  are  irrelevant" 

The  defenders  pleaded,  inter  alia—"  (2)  On  a 
sound  construction  of  the  said  charter-party  and 
bills  of  lading,  the  defenders  are  not  liable  for 
the  expense  of  tallying,  weighing,  and  measuring 
cargo  sought  to  be  recovered.  (3)  The  said 
expense  having  been  incurred  in  order  to  ascer- 
tain and  make  up  the  freight  account  in  the 
interests  of  the  pnrsaers ;  and  teparatim,  being 
by  the  custom  of  the  port  of  Aberdeen  payable 
solely  by  the  ahipowners  as  libelled  on,  the 
defenders  are  not  liable  in'  payment  thereof. 
(4)  The  pursuers'  averments  of  general  custom 
are  irrelevant" 

The  case  having  been  discussed  upon  the  pro- 
cedure roll,  the  Lord  Ordinary  (I^asxb)  pro- 
nonnoad  the  following  opinion: — "Although 
this  action  has  been  brought  for  the  sum  of  £83, 
19s.  7d.,  the  only  dispute  between  the  parties  has 
reference  to  a  sum  of  £15,  ISs.  9d.  paid  for 
weighing  a  cargo  of  wheat  consigned  to  the  de- 
fenders at  Aberdeen.  The  bill  of  lading  states 
that  the  weight  is  127,060  'poods.'  The  cargo 
came  from  Sevastopol,  and  the  weight  stated  in 
the  bill  is  a  Bussian  weight  The  defenders 
apparently  were  not  satisfied  with  the  statement 
of  weight,  and  therefore  on  the  24th  of  April  1888 
they  wrote  to  the  pursuers'  agents  in  Aberdeen  a 
letter  stating  that  they  'intend  to  weigh  this 
cargo  of  wheat  for  our  own  satisfaction,'  and 
proposed  that  the  pursuers  should  pay  one-half 
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of  the  expense  for  so  doing.  This  proposal  was 
declined  by  the  pnranerg,  bat  they  agreed  that 
the  wheat  shoald  be  weighed  according  to  an 
alternatiTe  proposed  by  the  defenders  as  set  forth 
in  the  oth  olaose  of  the  charter-party  in  the  fol- 
lowing terms: — 'The  receiTets  or  owners  have 
the  option  of  having  one  quarter  (or  if  abroad, 
one  hectolitre)  oat  of  every  50  measured  and 
weighed,  from  which  average  and  the  gross 
weight  of  grain  "''  seed  the  number  of  imperial 
qoartera  shall  be  determined.'  The  pnrsners 
aver  that  in  terms  of  this  clanse  they  had  the 
wheat  'measured  and  weighed,  and  for  said 
weighing  the  pnrsners  paid  the  Earbonr  C!om- 
missioners  at  Aberdeen  the  snm  of  £15,  18s.  9d.' 
The  defenders  refused  to  pay  this  snm  to  the 
porsners,  and  maintained  that  the  weighing  was 
done  solely  for  their  own  behoof  and  in  order  to 
enaUa  them  to  make  np  their  freight  aceonnt, 
and  they  aver  that  the  onstom  of  the  port  of 
Aberdeen  is  '  that  the  whole  expense  so  inonrred 
falls  to  be  borne  by  the  shipowners  alone,  and 
no  part  thereof  by  the  consignees  of  the  cargo.' 
The  weight  in  Bassian  poods,  as  stated  in  the 
bill  of  lading  conld  be  tnmed  into  imperial 
qnarters  according  to  the  tables.  The  law  upon 
the  subject  as  to  who  shall  pay  is  stated  in  a 
sentence  by  Mr  Justice  Willis  in  the  case  of 
OouUhurst  V.  Sweet,  L.R.,  1  C.  P.  664— 'In  the 
absence  of  any  custom  to  govern  the  matter  the 
person  who  wants  to  ascertain  the  quantity  must 
incur  the  trouble  and  expense  of  weighing. '  Now, 
the  persons  who  wanted  to  ascertain  the  quantity 
in  the  present  case  were  the  defenders.  Their 
averment  as  to  the  custom  of  the  port  of  Aber- 
deen must  be  taken  into  consideration,  as  Mr 
Justice  Willis  says,  but  only  upon  the  condition 
that  that  custom  was  known  to  the  pursuers. 
The  law  upon  this  subject  is  very  well  settled  by 
decisions  both  in  Scotland  and  in  England.  In 
the  case  of  Kirchner  v.  Penui,  12  Moore's  Privy 
Council  Beports,  p.  362,  the  Privy  Council  laid 
down  the  law  as  follows : — '  Evidence  of  the 
usage  of  a  particular  place,  to  add  to  or  in  any 
manner  to  affect  the  oonstmctioD  of  a  written 
contract,  is  admitted  only  on  the  principle  that 
the  parties  who  made  the  contract  were  both 
cognisant  of  the  nsage,  and  are  presumed  to 
have  made  the  agreement  with  reference  to  it.' 
This  judgment  was  followed  by  the  First  Division 
of  the  Court  of  Session  in  the  case  of  Ilolman  v. 
Peruvian  Nitrate  Company,  February  8,  1878,  5 
B.  657.  The  parties  in  this  case  were  quite  alive 
to  the  law  as  thus  declared,  for  the  defenders 
aver  that  the  custom  of  the  port  of  Aberdeen 
was  known  to  the  pursuers,  or  that  they  ought  to 
have  known  it,  while  the  pursuers  positively 
deny  <  that  any  sach  onstom  as  is  alleged  by  the 
defenders  exists  at  the  port  of  Aberdeen.  If 
there  is  any  such  custom  the  pursuers  were  not 
aware  of  it,  and  were  under  no  daty  to  be  so.' 

"  In  the  circumstances  the  Lord  Ordinary  can 
proceed  no  further  until  this  qnegtion  of  the 
knowledge  of  the  pursuers  as  to  the  allej^ed 
custom  be  cleared  np  by  proof,  and  the  case  has 
been  put  to  the  roll  in  order  that  the  defenders 
may  state  whether  they  will  undertake  a  proof  of 
the  averment  that  the  pursuers  had  knowledge 
of  the  alleged  custom  of  the  port  of  Aberdeen. 
If  no  such  proof  be  led,  then  the  Lord  Ordinary 
will  decide  this  case  according  to  the  opinion 
expressed  by  Mr  Justice  Willis,  with  which  he 
entirely  concurs. " 


The  defenders  undertook  to  prove  their  arer- 
ments  with  regard  to  the  custom  of  the  port  o( 
Aberdeen,  and  the  porsners'  knowledge  of  it,  and 
the  case  was  sent  to  proof. 

Proof  having  been  led,  the  Lord  Ordinary  on 
20th  March  ]  889  pronounced  the  following  inter- 
locutor and  opinion  : — "  Finds  that  the  defenders 
are  indebted  to  the  pursuers  in  the  sum  of  £66, 
169.  8d. ;  decerns  against  defenders  for  said 
sum:  Finds  the  pursuers  entitled  to  expenses: 
Allows  an  account  thereof  to  b«  given  in,  and 
remits  the  same,  &e. 

"Opinion. — This  action  is  brought  for  pay- 
ment of  the  snm  of  £83,  198.  7d.,  but  the  pur- 
suers admit  that  the  defenders  are  entitled  to  a 
deduction  from  that  sum  of  £17,  2b.  lid.,  leaving 
a  balance  still  claimed  of  £65,  16s.  8d.  The 
defenders  admit  liability  for  this  latter  snm  ex- 
cept to  the  extent  of  £15,  18s.  9d.,  and  the  only 
question  in  dispute  is  whether  or  not  liability 
attaches  to  the  defenders  for  this  sum  of  £15, 
18s.  9d.  The  pursuers  are  owners  of  the  steam- 
ship '  Jesmond, '  which  was  chartered  for  a  voyage 
from  Sevastopol  to  a  port  in  the  United  Kingdom 
by  charter-party  dated  19th  March  1888.  The 
freighters  shipped  on  board  at  Sevastopol  a 
cargo  of  wheat,  which  was  consigned  to  the  de- 
fenders, and  the  vessel  arrived  with  the  wheat 
ready  for  delivery  on  24th  April  1888.  The  £15, 
IBs.  9d.  in  dispnte  is  a  snm  connected  with  an 
operation  that  took  place  at  Aberdeen  at  the 
discharge  of  the  cargo.  A  very  elaborate  proof 
has  been  led  by  both  parties. 

"  The  cargo  was  carried  under  what  is  known 
in  the  trade  as  the  1878  Black  Sea  Gharter- 
Farty.  By  this  charter-party  the  vessel  wts 
to  proceed  to  the  port  of  discharge,  there  de- 
livering the  cargo  'on  being  paid  freight  ai 
follows,  viz.,  from  Sevastopol  to  a  port  in 
the  United  Kingdom,  16/ ;  do.  Continent,  16/6 
sterling  per  ton — of  20  cwt.  gross  of  tallow 
delivered,  seed  or  grain  in  proportion,  according 
to  the  London-Baltic  printed  rates.' 

"  The  ion  tallow  which  is  taken  as  the  basis  is 
thos  explained  by  Mr  Oraham — '  We  buy  tht 
grain  by  weight,  but  the  shipowners  have  nothing 
to  do  with  our  contract  with  the  shippers.  The 
shipowner  requires  to  know  the  number  of  im- 
perial qnarters,  because  he  fixes  his  vessel  to 
carry  a  cargo  upon  the  basis  of  the  ton  tallow,  and 
if  he  did  not  measure  the  cargo  he  would  not  be 
able  to  Tender  na  the  freight  accoonL'  And 
again,  Mr  John  Smart  Smith,  manager  of  tbe 
Northern  Agricultural  Company,  Aberdeen,  ex- 
plaiDB  the  matter  thus — 'Black  Sea  cargoes  of 
linseed  are  weighed  to  the  quarter  of  424  lbs. 
We  do  not  require  to  know  anything  else  except 
that  weight.  In  order  that  the  ship  may  ascer- 
tain the  amount  payable  on  freight,  the  brokrt 
has  to  ascertain  how  many  bushels  there  are  is 
the  cargo;  but  without  that  they  cannot  deter- 
mine the  number  of  imperial  qnarters,  and  with- 
out the  number  of  imperial  quarters  they  cannot 
translate  it  into  tons  tallow,  npon  which  tb< 
freight  is  payable. ' 

"When  the  vessel  arrived  at  Aberdeen  there 
were  two  operations  that  were  necessary — first, 
the  aseeriainment  of  the  gross  weight  of  the 
cargo  which  was  to  be  paid  for  by  the  bnyen. 
the  defenders,  at  33s.  3d.,  less  2  per  cent  per 
492  lbs.  delivered.  There  was  also  nceanaiT 
another  operation,  viz.,  measuring  (or,  ■•  it  is 
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called,  bnahelling)  the  cargo.  The  buyer  pays 
for  the  gooda  according  to  the  gross  weight ;  the 
freight,  on  the  other  hand,  ia  oalonlated  on  the 
measure  or  cnbio  space  occupied  by  the  grain. 
Mr  Cormaok,  chairmaa  of  the  Leith  Cbamber  of 
Commerce,  states  the  difference  between  the 
Black  Sea  Oharter-Party  and  other  charter-parties 
as  follows :— 'I  know  the  1878  Black  Sea  Charter- 
Farty.  There  is  a  peculiarity  in  a  Black  Sea 
Oharter-Party  that  the  freight  is  to  be  paid  per 
ton  of  20  cwt.  gross  of  tallow  dnly  deliyered. 
That  inyolves  a  translation  into  Imperial  quarters, 
which  requires  measuring.  That  does  not  ap- 
pear in  other  charter-parties.  It  is  peculiar  to 
the  Black  Sea  Charter.  (Q)  So  that  here,  in 
order  to  the  ship  ascertaining  tbe  amount  of  its 
freight  account  two  operations  are  necessary, 
yiz.,  to  discoyer  the  gross  weight  and  also  the 
measure  ? — (A)  Tea. '  The  charter-party  contains 
this  clause — 'The  receivers  or  owners  have  the 
option  of  baying  one  quarter  (or  if  abroad,  one 
hectolitre)  out  of  every  fifty  measured  and 
weighed,  from  which  average  and  the  gross 
weight  of  grain  "^  seed  the  number  of  imperial 
quarters  shall  be  determined.'  The  freight 
is  paid  aocerding  to  the  namber  of  imperial 
quarters.  In  order  to  ascertain  the  number  of 
imperial  quarters  it  is  necessary  to  know  the 
gross  weight  of  the  cargo,  and  also  the  avera,ge 
measure  and  weight  of  everj  Slat  bushel.  The 
ascertainment  of  the  gross  weight  is  absolutely 
necessary  to  the  receiver  of  the  cargo,  because  it 
is  according  to  that  weight  that  he  has  to  pay  the 
seller,  and  this  part  of  their  duty  the  defenders 
performed  at  Aberdeen,  and  incurred  thereby  an 
account  to  the  meters  of  £8,  7s.  8d. ,  which  they 
paid.  The  other  operation  of  measuring  and 
weighing  the  Slst  bushel  was  one  with  which 
the  defenders  declined  to  have  anything  to  do. 
They  said  that  this  was  an  operation  that  must 
be  performed  entirely  at  the  expense  of  the  ship- 
owner, it  being  necessary  for  him  to  ascertain 
the  average  measure  and  weight  of  each  quarter 
in  order,  it  is  said,  to  make  out  his  freight  account. 
This  he  could  not  do  without  ascertaining  the 
gross  weight  from  the  defenders,  which  they 
took  effectual  means  to  prevent.  On  the  25th  of 
April  1888  the  defenders  wrote  a  letter  to  Mr 
M'Lean,  the  superintendent  of  Harbour  Meters  at 
Aberdeen,  in  these  terms — '  Please  send  three  men 
on  board  "Je8mond"to  weigh  cargo  of  wheat 
for  us — to  490  lbs.  per  qur.  These  men  are  not 
to  assist  the  steamer's  people  in  any  way  in  the 
measuring  of  the  cargo  unless  our  foreman  give 
them  permission,  and  not  to  divulge  the  work 
they  do  to  anyone  but  our  Mr  Chalmers.'  The 
result  of  this  proceeding  was  that  the  pursuers 
were  unable  to  obtain  from  the  defenders,  as 
they  had  hitherto  done,  the  gross  weight,  and 
therefore  were  obliged  to  put  on  six  men  of  their 
own  in  order  to  accompUsh  this  purpose.  On 
former  occasions  when  the  receiver  of  the  goods 
had  weighed  the  grain  as  it  came  from  the  hold 
he  gave  the  weight  to  the  shipowner.  All  that 
the  latter  required  to  do  was  to  put  one  man 
upon  duty  in  order  to  measure  and  weigh  the 
Slst  quarter  that  came  up,  and  this  expense  did 
not,  except  in  the  case  of  a  large  steamer,  cost 
more  than  2o3.  to  308.  The  expense  incurred  in 
this  operation  and  weighing  by  the  pursuers  was 
£16,  18s.  9d.  The  superintendent  of  Harbour 
Meters  at  Aberdeen,   Mr  M'Lean,   states  that 


'  there  were  six  men  necessary  to  carry  ont  the 
instructions  (to  measure  and  weigh  for  the  pur- 
suers). These  men  were  necessary  because  the 
men  who  were  put  on  before  to  weigh  the  cargo 
for  Messrs  Grant  were  instructed  not  to  assist 
the  steamer's  people  in  any  way  in  measuring  the 
cargo  unless  Messrs  Grants'  foreman  gave  them 
permission.  That  instruction  was  contained  in 
the  letter  which  I  produce.  They  were  not  to 
divulge  what  work  they  did  to  anyone  but  to  Mr 
Chalmers  of  Messrs  Grant  k  Company.' 

"The  defenders  are  perfectly  willing  to  give 
the  shipowner  the  necessary  information  if  he 
will  pay  half  of  the  expense  of  weighing.  This 
the  shipowner  refuses  to  do,  and  maintains  that 
by  custom  and  the  practice  of  trade  he  is  entitled 
to  that  information  from  the  consignee  or  the 
stevedore  or  the  meter  without  paying  anything 
for  it. 

"  The  way  in  which  the  information  as  to  the 
gross  receipt  has  been  hitherto  ascertained  has 
been  explained  by  several  witnesses.  Mr  Thomas 
Adam,  shipbroker  in  Aberdeen,  says  of  it — 
'  The  custom  of  the  port  has  been  for  the  ship's 
broker  to  ascertain  the  weight  of  the  cargo  from 
the  stevedore,  the  superintendent  of  meters,  or 
the  merchant.  In  some  cases  we  agreed  on  the 
weight  of  the  cargo  with  the  merchant'  Until 
within  the  last  four  or  five  years,  and  until  the 
agitation  was  begun  by  the  defenders,  the  con- 
signee paid  the  whole  expenses  of  weighing  and 
measuring,  but  several  witnesses  say  that  latterly 
the  custom  has  changed,  '  the  ship  now,'  as  ex- 
plained by  Mr  Adam,  '  paying  a  small  sum  rang- 
ing from  £1,  Os.  4d.  to  £2  odds  for  the  measur- 
ing.' And  Mr  Paul  Ludwig  says — 'It  used  to  be 
the  custom  for  the  merchant  also  to  pay  the 
bushelling,  but  of  late  some  merchants  have 
tried  to  get  off  that,  and  have  endeavoured  to  get 
the  shipowners  to  pay  part  of  it.  Some  of  the 
shipowners  agreed  to  that,  mostly,  I  suppose, 
because  they  did  not  wish  to  fight  it  out.  I 
cannot  say  for  certain  who  the  first  merchant 
was  that  objected  to  pay  for  the  bushelling,  but 
I  believe  it  was  Grant  k.  Company. '  Mr  Copland,  in 
reference  to  the  nature  of  these  bargains,  says — 
'  (Q)  Is  not  the  natural  weight  of  Uie  grain  the 
weight  that  ia  shown  by  weighing  it? — (A)  No, 
the  natural  weight  of  grain  is  shown  by  the 
bushe),  which  contains  a  certain  cubic  space,  but 
that  is  altogether  different  from  the  weight  it 
would  have  upon  a  scale  ;  the  natural  weight  of 
a  quarter  of  linseed  might  be  420  lbs.  or  424  lbs. , 
but  we  buy  it  on  the  understanding  that  we  get 
424  lbs.  to  every  quarter.  (Q)  You  have  to  make 
it  up  to  that?— (A)  "We  buy  it  by  the  actual 
weight;  the  term  "natural  weight"  is  used  when 
bushelling  is  done.  Wa  buy  not  with  reference 
to  bulk  but  simply  with  reference  to  weight. 
The  freight  ia  charged  with  reference  to  bulk 
according  to  the  cubic  space  it  occupies  in  the 
ship.' 

"The  question  thus  submitted  to  the  Court  ia 
as  to  whether  or  not  there  was  a  custom  univer- 
sal at  all  the  ports  that  the  consignee  of  goods 
should  pay  for  the  weighing  and  for  the  measur- 
ing (or  both)  of  the  cargo.  A  large  body  of 
respectable  men  interested  in  the  grain  trade 
from  America  and  from  the  Black  Sea,  and  from 
other  countries  from  whence  grain  is  imported 
into  the  United  Kingdom,  have  been  examined 
as  witnesses,  and  the  result  is  an  almost  univer- 
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sal  consensuB  to  the  effect  that  the  consignee 
most  pay  for  the  weighing  and  bushelling  of  the 
cargo.  To  this  unlTersal  oostom  two  or  three 
exceptions  have  been  proved.  The  defenders 
began  opposition  to  the  castom  in  Aberdeen,  and 
have  tried  to  get  it  altered  by  resisting  the  pay- 
ment. Messrs  Ghripper  &  Son,  of  London,  have 
also  vainly  attempted  to  change  the  cnstom  of 
that  port,  which  is  to  the  same  effect.  The 
trade  between  the  ports  in  the  Baltic  and  Aber- 
deen in  grain  has  not  a  very  remote  origin,  for  it 
began  in  1864,  and  perhaps  there  is  scarcely  time 
for  the  formation  of  a  custom.  Bat  then  it  is 
just  as  plain  that  this  castom  existed  at  all  the 
other  ports,  anch  as  Olasgow,  Leith,  London, 
Bristol,  the  Channel  ports,  Liverpool,  Belfast, 
Hnll,  and  Cork,  and  Aberdeen  Just  adopted  the 
castom  that  was  in  ase  at  these  places,  and  it 
was  quietly  snbmitted  to  till  Grant  k  Company 
resisted.  Whether  the  mode  of  payment  for 
this  work  be  jast  or  expedient  is  a  matter  with 
which  the  Court  has  no  concern.  The  only 
point  now  determined  is  that  according  to  the 
universal  custom,  which  is  the  law,  the  consignee 
must  pay  it.  If  he  thinks  it  unjast  be  has  the 
remedy  in  his  own  hands  by  paaking  a  special 
arrangement  or  contract  that  the  shipowner  shall 
pay  all  the  charges  of  bushelling  or  weighing  or 
both,  bat  in  the  meantime  nntil  such  special 
contract  is  presented  to  a  oonrt  of  law  it  mast 
enforce  the  contract  according  to  the  cnstom. 

"  Wherever  this  custom  has  been  broken  in 
upon,  except  in  the  case  of  the  defenders  in 
Aberdeen,  end  Gripper  <b  Son  in  London,  it  has 
been  done  in  consequence  of  special  arrange- 
ments made  between  the  shipowner  and  the 
freighter.  Mr  Graham  himself  speaks  to  these 
arrangements — '  On  many  occasions,'  be  says, 
'  we  made  an  arrangement  with  the  shipbroker 
that  on  his  paying  us  a  certain  sum  we  would 
perform  his  work.'  And  Mr  Connon  speaks  also 
to  this  practice  — '  In  the  cases  I  spoke  of  In  recent 
years  it  was  generally  by  special  arrangement 
that  the  shipowner  paid  part  of  the  measuring 
and  bushelling.  It  was  not  by  custom,  simply  as 
a  matter  of  arrangement  to  save  litigation  and 
annoyance.' 

"  Mr  Graham  and  the  witnesses  who  appear 
for  the  defenders  dwelt  very  largely  upon  the 
hardship  which  they  woold  suffer  were  they 
obliged  to  pay  for  the  measuring  and  basbelling. 
It  is  their  contention  that  they  derive  no  good 
from  the  bushelling.  Now,  this  argument  would 
not  be  a  good  argument,  even  although  the 
assumption  on  which  it  is  based  were  true, 
because  if  the  custom  be  that  the  consignee  must, 
pay  the  expense  of  bushelling  and  weighing,  then 
it  is  of  no  moment  bow  smidl  or  how  great  may 
be  the  benefit  derived  by  the  consignee  from 
these  operations.  But  it  is  not  the  case  of  a 
payment  without  beneficial  results.  The  con- 
signee or  the  seller  to  him  according  to  their 
bargain  must  pay  the  freight  as  brought  out  by 
the  combined  operations  of  weighing  the  gross 
weight  and  of  taking  the  average  of  every  61st 
eight  bushels.  It  is  perfectly  clear  that  the  con- 
signee in  snch  circumstances  has  a  material 
interest  in  cheeking  the  measuring  done  by  the 
shipowner.  Unless  this  measuring  be  exact,  the 
eonsignee  may  be  paying  freight  for  a  part  of  a 
cargo  he  never  received,  and  he  therefore  has  as 
much  interest  in  checking  the  measurement  as 
the  shipowner  has." 


Counsel  for  the  Porsneis — Jameson.    Agent — 
F.  J.  Martin,  W.S. 

Counsel  for  the  Defenders— Kennedy.    Agent 

— Wm.  Officer,  S.8.C. 


Thursday,  July  11. 

FIEST    DIVISION. 

[Lord  Kinnear,  Ordinary. 
DUBIK's  TBUSTBES  V.  EARL  OF  ELOm  AND 

KINCARDINE. 
Superior  and  Vassai— Obligation  to  Selieeefrom 
Public  Burdem— Negative  Pre*eription. 

A  contract  and  agreement  was  entered 
into  between  0  and  D  in  1764  to  the  ^ect 
that  "the  said  C  has  sold  and  disponed,  and 
binds  and^  obliges  him,  his  heirs  and  sno- 
oessors,  to  grant  a  feu  right  to  the  said  D, 
his  heirs  and  successors,"  of  certain  lands 
described,  "to  be  held  in  feu  farm  and 
heritage  of  the  said  C,  his  heirs  and  succes- 
sors, for  yearly  payment  of  £S  sterling  .  .  . 
and  to  free  and  relieve  the  said  ground  of 
all  minister's  stipend,  schoolmaster's  salary, 
.  cess,  and  all  other  public  burdens  in  all  Urn* 
coming,  except  the  said  fen-duty,  and  to  mak* 
the  said  publics  a  real  harden  upon  his  other 
lands  .  .  .  for  the  which  causes,  and  on  the 
other  part,  the  said  D,  on  the  said  0  perform- 
ing his  part  of  the  premises — that  is,  grant- 
ing the  said  fea-contract  in  the  terms  above 
narrated,  binds  and  obliges  him^  his  heirs 
and  successors,  to  content  and  pay  to  the 
said  C,  his  heirs,  executors,  and  suoceasois 
whatsoever,  the  sum  of  £600  sterling. "  The 
deed  contained  a  precept  of  sasine  on  which 
D  was  infeft  in  the  said  lands.  Thissasinevas 
followed  by  a  series  of  unchallenged  infeft- 
ments  confirmed  by  successive  supeiiois, 
and  by  nninterrupted  possession,  but  ap- 
parently no  fen-contract  was  granted  in 
pursuance  of  the  above  agreement. 

In  an  action  by  vassals  into  whose  hands 
the  dominium  utile  of  the  lands  had  pissed 
after  a  series  of  transmissions  against  a  sin- 
gular successor  of  0  in  the  superiority,  hM 
that  the  defender  was  not  bound  to  free  aad 
relieve  the  pursuers  of  ministers'  stipend 
and  other  public  burdens,  in  respect  that 
the  existing  investiture  of  the  lands  made 
no  mention  of  such  an  obligation,  and  that 
it  could  not  be  supplied  from  the  contract 
of  1764,  which  was  not  a  feu-oontraet,  and 
merely  imposed  the  obligation  of  relief  as  a 
personal  obligation  on  C  and  his  heirs. 

Quettion  by  Lord  Kinnear  whether  the 
negative  prescription  would  apply  if  am 
obligation  to  free  and  reUeye  the  vassal  of 
public  hardens  contained  in  an  original 
grant  of  lands  was  omitted  from  the  investi- 
ture for  forty  years,  and  not  actually  en- 
forced. 

Rei  judieata—SultmiMion— Superior  tmd  FoMoi 
—Singular  Suecettor. 

Opinion  by  Lord  Kinnear  that  an  award 
by  counsel  on  a  submiasion  by  a  superior 
and  vassal  was  not  binding  on  their  singular 
successors. 
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This  aotion  was  raised  by  the  marriage-contract 
triutees  of  Br  Andrew  Dnrie  and  his  wife  Mrs 
Eliza  Dnrie  against  tbe  Earl  of  Elgin  and  Kin- 
cardine to  bare  it  fonnd  and  declared  "that  the 
defender,  as  saperior  of  the  sixty  acres  Scots 
measure  of  the  Bioom  of  DrumtnthiU,  lying  in  tbe 
pariah  of  Dunfermline  and  county  of  Fife,  being 
the  lands  described  in  a  contract  agreement  and 
disposition  dated  5tb  June  1761,  and  registered 
in  the  Books  of  Council  and  Session  3rd  October 
1792,  entered  into  between  George  Obalmers, 
merchant  in  Edinbargfa,  and  William  Dryadale, 
tenant  in  Drnmtathill,  of  the  dominium  utile  of 
which  lands  the  pnrsners,  as  tmstees  aforesaid, 
are  proprietors,  is  bound  to  free  and  relieye  the 
said  lands  of  all  minister's  stipend,  schoolmaster's 
salary,  cess,  and  all  other  public  burdens  in  all 
time  coming,  excepting  the  feu-duty  payable  by 
the  said  lands,  aod  also  to  make  repetition  to  the 
parsners  of  all  payments  they  have  made  or  may 
yet  make  in  respect  of  such  minister's  stipend, 
BOhoolmaster's  salary,  cess,  and  public  burdens 
since  the  term  of  Martinmas  1882,  being  the  date 
at  which  the  defender  became  superior  of  the 
said  lands." 

By  the  contract  agreement  of  1764  it  was  con- 
tracted and  agreed  between  George  Chalmers  and 
William  Drysdale  as  follows — "That  is  to  say, 
the  said  Mr  George  Chalmers  has  sold  and  dis- 
poned, and  binds  and  obliges  him,  his  heirs  and 
■nccessors,  to  grant  a  fen  right  to  the  said  Wil- 
liam Drysdale,  his  heirs  and  successors,  of  sixty 
acres  Scots  measure  of  the  Boom  of  Drnmtnthel" 
— [here  followed  a  description  of  the  lands] — 
"to  b«  held  in  feu-farm  and  heritage  of  the  said 
Mr  George  Chalmers,  his  heirs. and  successors, 
for  yearly  payment  of  £8  sterling  at  tbe  term  of 
Martinmas  yearly,  and  doubling  the  said  feu  the 
first  year  at  the  entry  of  every  heir  and  singular 
successor,  and  being  thirled  to  Meldrnm's  Mill, 
conform  as  the  said  lands  are  thirled,  all  lying 
within  the  parish  of  Dunfermline  and  shire  of 
Fife,  and  reserving  the  coal,  freestone,  limestone, 
and  other  minertds  below  ground,  with  liberty 
to  win  the  same  and  to  ma^e  pits,  levels,  coal- 
hills,  and  roads  for  that  purpose,  upon  paying 
damages  above  ground  (the  said  William  Drysdale 
always  having  liberty  to  win  freestone  and  lime- 
stone for  tbe  uses  of  the  farm  allenarly),  and  to 
assign  the  rents  from  and  after  the  term  of 
Martinmas  1765  for  crop  and  year  1706,  and  to 
free  and  relieve  the  said  ground  of  all  minister's 
stipend,  schoolmaster's  salary,  cess,  and  all  other 
public  burdens  in  all  time  coming  except  the 
said  fen-daty,  and  to  make  tbe  said  publics  a  real 
burden  upon  bis  other  lands :  and  also  the  said 
George  Chalmers  binds  and  obliges  him  and  bis 
foresaids  to  enclose  the  said  sixty  acres,  betwixt 
and  Martinmas  1766  on  the  east,  south,  and  w^st 
sides,  with  a  sufficient  stone  dyke  six  quarters 
high,  which  dykes  are  afterwards  to  be  upbeld 
on  their  mutual  expenses :  For  the  which  causes, 
and  on  the  other  part,  the  said  William  Drysdale, 
on  tbe  said  Mr  Chalmers  performing  his  part  of 
the  premises — that  is,  granting  the  said  feo- 
oontract  in  the  terms  above  narrated — binds  and 
obliges  him,  bis  heirs  and  successors,  to  content 
and  pay  to  tbe  said  Mr  George  Cbalmers,  his 
bairs,  executors,  and  successors  whatsoever,  the 
sum  of  £600  stg.,  and  that  at  and  against  tbe 
term  of  Martinmas  1765,  with  a  fifth  part  more 
of  penalty  in  case  of  failure,  and  annual  rent 


after  the  said  term  of  payment  during  the  not- 
payment,  and  to  pay  yearly  the  sum  of  £3  stg. 
of  feu  at  Martinmas,  beginning  the  first  year's 
payment  at  Martinmas  1766  for  the  crop  1766, 
and  so  forth  yearly  in  all  time  coming,  and  to 
double  the  said  feu  each  year  at  the  entry  of 
every  heir  and  singular  successor,  and  to  grind 
his  victuals  at  Meldrnm's  Mill,  conform  to  the 
thirlage  of  the  said  lauds :  Attonr  to  the  effect 
the  said  William  Drysdale  and  his  foresaids  may 
be  infeft  in  the  said  60  acres,  tbe  said  Mr  George 
Chalmers  desires  and  requires  and 

ilk  one  of  you  conjunctly  and  severally  his  baillies 
in  that  part,  that,  incontinent  this  his  precept 
seen,  ye  pass  to  the  ground  of  -the  said  60  acres, 
and  there  give  and  deliver  heritable  state  and 
sasine,  with  real  actual  and  corporal  possession, 
of  All  and  haill  the  said  60  acres  of  ground 
described  in  the  manner  foresaid  to  the  said  Wil- 
liam Drysdale  or  his  foresaids,  and  that  by  de- 
liverance to  them  or  their  certain  attorney  or 
attorneys  in  their  names  bearers  hereof,  of  earth 
and  stone  of  (he  grounds  of  the  said  lands,  with 
an  faandfull  of  grass  and  corn,  for  the  said  teinds 
and  other  symboUs  necessary  and  used  in  the 
like  oases,  and  this  on  noways  ye  leave  nndone, 
the  which  to  do  he  commit  to  yon  his  full  power 
by  this  his  precept  directed  to  you  for  that 
effect." 

In  virtue  of  the  precept  of  sasine  contained 
in  the  said  contract  agreement  William  Drysdale 
was  infeft  in  the  said  lands,  conform  to  instru- 
ment of  sasine  recorded  in  the  Kegister  of  Basines 
for  the  shire  of  Fife  on  17th  May  1766,  which 
instrument  bore: — "Compeared  personally  Wil- 
liam Drysdale  .  .  .  holding  in  his  hands  a  con- 
tract of  sale  of  the  date  underwritten,  entered 
into  betwixt  Mr  George  Chalmers,  merchant  in 
Edinburgh,  and  the  said  William  Drysdale,  on 
the  one  and  other  parts,  whereby,  for  the  causes 
therein  specified,  the  said  Mr  George  Chalmers 
sold,  disponed,  and  bound  and  obliged  him,  his 
heirs  and  snccsssors,  to  grant  a  fen  right  to  the 
said  William  Drysdale,  his  heirs  and  successors, 
of  60  seres  Scots  measure  of  tbe  Boom  of  Drnm- 
tuthill" — [here  follows  the  description  of  the 
lauds] — "  to  be  held  in  fen  farm  and  heritage  of 
the  said  Mr  George  Chalmers,  his  heirs  and  suc- 
cessors, for  yearly  payment  of  £3  sterling  at  the 
torm  of  Martinmas  yearly,  .  .  .  and  to  free  and 
relieve  the  said  of  all  minister's  stipend,  school- 
master's salary,  cess,  and  all  other  publick  burdens 
in  all  time  coming,  except  the  said  feu,  and  to 
make  the  said  pnblioks  a  real  burden  upon  his 
other  lands." 

By  disposition  dated  15th  April  1769  William 
Drysdale  sold  and  disponed  the  60  acres  in  ques- 
tion to  Charles  Durie,  his  heirs  and  successors, 
and  in  corroboration  of  this  disposition  he  again 
sold  and  disponed  these  lands  to  the  same  party 
by  disposition  dated  8th  April  1779,  which  oon- 
tainad  a  clause  in  the  following  terms : — "  Which 
lands,  with  the  teinds  and  others  foresaid,  were 
sold  and  disponed  to  me  by  tbe  said  George 
Chalmers  by  the  contract  of  sale  before  men- 
tioned, and  which  contains  an  obligation  upon 
the  said  George  Chalmers  to  free  and  relieve  the 
said  lands,  teinds,  and  others  foresaid,  of  all 
minister's  stipend,  schoolmaster's  salary,  cess, 
and  all  other  public  burdens,  except  the  fen- 
duty  of  £8  sterling  therein  mentioned,  and  to 
make  the  said  publick  burdens  a  real  burden 
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upon  his  other  Undg."  Upon  this  disposition 
the  said  Charles  Dnrie  was  iufeft,  conform  to 
instrnmant  of  sasine  recorded  in  the  foresaid 
Register  of  Sasines  for  the  shire  of  Fife  22nd 
May  1779. 

By  disposition  dated  4tb  October  1792  Charles 
Darie  disponed  to  Bobert  Scotland  40  ont  of  the 
60  acres,  and  apon  this  disposition  Bebert  Scot- 
land was  infeft,  conform  to  instrument  of  sasine 
recorded  in  the  said  Begister  of  Sasines  1st 
December  1792. 

By  disposition  and  assignation  dated  2nd 
September  1794  Bobert  Scotland  conyeyed  the 
said  40  acres  to  Bobert  Uussell,  who  was  infeft 
therein,  conform  to  iustrnment  of  sasine  recorded 
in  the  said  Begister  of  Sasines  18th  December 
1807. 

By  charter  of  confirmation  dated  14th  May 
1814  Thomas  Hog  of  Kewliston,  who  had 
acquired  from  Oeorge  Chalmers  the  superiority 
of  the  said  lands  of  Drnmtathill,  ratified  and 
confirmed  in  fayonr  of  Bobert  Bassell,  his  heirs 
and  assignees,  the  whole  writs  and  deeds  above 
set  forth,  beginning  with  the  disposition  by 
William  Drysdale  of  15th  April  1769.  This 
charter,  in  narrating  the  disposition  of  1779, 
contained  the  following  clause : — ''Which  lands, 
with  the  teinds  and  others  foresaid,  were  sold  and 
disponed  to  the  said  William  Drysdale  by  the  said 
George  Chalmers  by  contract  of  sale  entered  into 
between  them  dated  the  5th  day  of  June  1 764, 
and  which  contains  an  obligation  npon  the  said 
Oeorge  Chalmers  to  free  and  relieve  the  said 
ground  of  all  minister's  stipend,  schoolmaster's 
salary,  cess,  and  all  other  public  burdens,  except 
the  fea-duty  of  £3  stg.  therein  mentioned,  and 
to  make  the  said  public  burdens  a  real  burden 
npon  his  other  lands,  together  with  the  oblige- 
ment  to  infeft  a  me  vel  dt  me,  procuratory  of 
resignation,  precept  of  saaine,  and  other  clauses 
contained  in  the  said  disposition. " 

In  1823  Bobert  Bussell's  trustees  sold  and  dis- 
poned the  40  acres  acquired  by  him  to  Captain 
Bobert  Darie,  who  was  infeft  therein  conform 
to  instrnment  of  sasine  dated  fith  April  1823. 
The  disposition  and  sasine  thereon  referred  to 
the  contract  of  1764,  and  recited  the  obligation 
of  relief  contained  therein.  The  disposition  also 
contained  the  usual  clause  binding  the  seller  to 
relieve  the  purchaser  of  oess,  minister's  stipend, 
and  other  public  burdens  preceding  the  term  of 
entry,  the  purchaser  being  bound  to  pay  these 
after  that  term. 

By  disposition  and  assignation  dated  July  31st 
1819  Charles  Darie  disponed  the  remaining  20 
of  the  60  acres  to  himself  in  liferent,  and  to 
Captain  Bobert  Darie  in  fee,  and  Captain  Durie 
was  thereafter  duly  infeft  therein.  This  dis- 
position also  contained  the  usual  clause  binding 
the  granter  to  free  and  relieve  the  disponee  of 
feu-duties,  cess,  minister's  stipend,  and  other 
public  burdens  prior  to  the  term  of  entry,  the 
disponee  bein  g  bound  to  reUeve  the  grantee  thereof 
in  all  time  coming. 

After  a  series  of  transmissions  the  60  acres 
came  into  the  hands  of  the  trustees  of  Dr  Charles 
Durie,  who  in  May  1845  were  infeft  in  the  whole 
subject,  and  by  charter  of  confirmation  dated 
6th  June  1866  John  Buohan  Hepburn,  who  had 
Acquired  right  to  the  superiority,  ratified  and 
confirmed  to  these  trustees  all  and  whole  the  said 
60  acres,  and  an  instrument  of  sasine  in   their 


favour  dated  21st  May  and  recorded  20th  Jane 
1845.  This  charter  made  no  mention  of  tlie 
obligation  of  relief  in  question,  the  tenendat  and 
reddendo  being  in  these  terms  : — "To  be  holden 
the  said  lands  and  others  immediately  of  me  and 
my  foresaids,  superiors  thereof,  in  fen-farm,  fee, 
and  heritage  for  ever  :  Faying  therefor  yearly 
the  sum  of  £3  aterUng  at  the  term  of  Martinmas, 
and  doubling  the  said  feu-duty  the  first  year  at 
the  entry  of  every  heir  and  singular  suooeasor, 
and  being  thirled  to  Meldmm's  Mill,  conform  as 
the  said  lands  are  thirled."  The  obligation  of 
relief  was  not  mentioned  in  any  of  the  sdb- 
sequent  titles. 

The  dominium  utUe  of  the  lands  was  thereafter 
transmitted  in  the  following  manner :— By  dis- 
position dated  26tb  March  and  recorded  5th  April 
1860,  the  trustees  of  Dr  Charles  Durie  disponed 
the  whole  60  acres  to  Bobert  Durie,  the  disponee 
being  taken  bound  to  free  and  relieve  the  parties 
of  feu-duties,  casualties,  and  public  burdens  due 
or  to  become  due,  and  by  writ  of  confirmation 
dated  30th  April  1868  the  snperior  confirmed  the 
said  lands  to  Bobert  Durie  in  so  far  as  con- 
sistent with  the  charter  of  confirmation  granted 
by  him  in  1856.  On  Bobert  Dnrie's  death  bis 
sister  Eliza  Durie  made  up  title  to  the  said  60 
acres  as  heir  of  provision  in  special  to  him,  and 
by  disposition  dated  Sth  and  recorded  12th  April 
1869  she  conveyed  the  lands  to  the  trustees  under 
her  antenuptial  marriage  contract  (the  pursuers), 
in  whose  favour  the  superior  granted  a  writ  of  con- 
firmation dated  9th  June  1869.  This  writ  was 
in  the  form  prescribed  by  the  titles  to  Land 
Consolidation  Act  1868,  and  confirmed  to  the 
said  trustees  the  disposition  in  their  favour  in  so 
far  as  consistent  with  the  charter  of  confirmation 
in  1856. 

The  defender,  the  Earl  of  Elgin  and  Kincardine, 
acquired  the  superiority  of  the  60  acres  by  pur- 
chase at  Martinmas  1882.  From  1856  to  1885 
fea-duty  was  regnlarly  paid  without  any  deduc- 
tion being  made  for  public  burdens. 

The  defender  produced  and  foanded  on  a  joint 
memorial  for  Messrs  D.  M.  &  H.  Black,  W.S.,  as 
acting  for  Pr  Charles  Dnrie's  trustees,  and  Hessis 
J.  &  W.  B.  Eermaok,  W.S.,  as  acting  for  Jahn 
Buohan  Hepburn,  Esquire,  dated  in  1856,  in 
which  the  question  whether  the  proprietors  of 
the  dominium  utile  of  the  60  acres  in  question 
had  a  right  to  enforce  against  the  superior  the 
obligation  of  relief  founded  on  by  the  pursuers, 
had  been  submitted  to  the  decision  of  Mr  Pen- 
ney, Advocate,  afterwards  Lord  Kinloch,  and  an 
opinion  by  Mr  Penney  that  the  superior  was  not 
liable. 

The  defender  averred— In  1856,  when  the  trus- 
tees of  Dr  Charles  Dnrie  were  iu  course  of 
obtaining  an  entry  with  the  superior,  they  raised 
the  question  for  the  first  time  of  the  right  of  the 
proprietors  of  the  dominium  titiie  of  the  subjects 
in  question  to  enforce  against  the  superior  the 
obligation  of  relief  now  founded  on  by  the  pnr- 
suera ;  and  the  said  trustees  and  the  said  John 
Buchan  Hepburn  agreed  to  refer  the  question  (o 
the  decision  of  Mr  William  Penney,  Advocate. 
The  charter  of  confirmation  already  mentioned, 
and  which  had  been  signed  on  26th  Jane  1856 
before  the  reference  was  entered  into,  vu 
delivered  after  Mr  Penney'e  decision  was  issued, 
and  a  composition  was  paid  by  Dr  Dane's  trus- 
tees along  with  thirty-four  years'  arrears  of  feo- 
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daty,  without  any  deduction  in  respect  of  public 
burdens  or  otherwise.  Fen-duty  wa?  thereafter 
paid  regularly  for  twenty-nine  years  without  any 
deduction  for  public  burdens. 

The  pursuers  averred— "With  reference  to  tba 
explanations  in  the  answer,  it  is  denied  that  the 
question  of  the  right  of  the  vassals  to  enforce 
against  the  superior  the  obligation  of  relief  was 
raised  in  1856  for  the  first  time  ;  and  it  is  be- 
lieved and  averred  that  it  was  then  for  the  first 
time  that  the  superior  denied  that  that  right  was 
in  the  vassals.  It  is  believed  and  averred  that 
daring  the  period  between  the  granting  of  the 
original  fen-rigbt  in  1764  and  the  date  of  the 
foresaid  charter  of  confirmation  in  1814  these 
superiors  as  regularly  relieved  tbe  vassals  of  the 
public  burdens  in  qaestion  eis  the  vassals  paid 
the  annual  feu-duty  of  £3  to  the  superiors,  and 
that  the  same  course  wag  followed  until  the  ques- 
tion was  raised  in  1856.  .  .  .  Explained  that 
neither  the  present  pursuers  nor  the  defender 
had  any  knowledge  of  the  foresaid  joint  memorial 
and  opinion  thereon  by  Mr  Penney  until  after 
the  pursuers  had  raised  the  present  qaestion, 
namely,  in  1886." 

The  pursuers  pleaded,  inter  ojta— "(1)  On  a 
sound  construction  of  the  clause  of  relief  con- 
tained in  the  contract  agreement  and  disposition 
of  6th  June  1764  the  pursuers  are  entitled  to 
decree  of  declarator  in  terms  of  the  declaratory 
conclusion  of  the  summons.  (3)  The  obligation 
of  relief  in  question  is  an  inherent  condition  of 
the  original  feu-right  of  1764,  and  has  never 
been  abrogated.  (4)  The  pursuers  are  onerous 
disponees,  and  singular  successors  in  the  feu, 
and  were  and  are  entitled  to  rely  upon  the 
records,  which  disclose  the  existence  of  the  obli- 
gation of  relief  in  question.  (5)  The  feu-right 
of  1764  is  the  writ  which  confers  on  the  defender 
the  right  to  the  fen-duty  payable  under  the 
same ;  and  he  cannot  enforce  payment  thereof 
and  yet  refuse  to  perform  his  counterpart  of  the 
contract,  including  this  obligation  of  relief  of 
burdens.  (6)  The  alleged  reference  to  counsel 
was  never  intended,  and  was  never  understood 
to  alter  or  discharge  any  condition  of  the  original 
f«a-right;  it  is  not  binding  on  the  porsuers  as 
singular  successors :  Separatim,  the  alleged  opin- 
ion was  unsound  in  law,  and  inherently  unjust." 

The  defender  pleaded,  inter  cUia — "(2)  The 
question  raised  in  the  present  action  having  been 
raised  and  decided  in  the  submission  set  forth 
on  record,  it  is  res  judicata  that  the  pursuers 
have  no  such  right  of  relief  as  is  now  claimed  by 
them.  (8)  On  a  sound  construction  of  the  titles 
of  parties  and  their  authors,  and  by  prescriptive 
practice  and  possession,  the  pursuers  have  no 
right  to  tbe  relief  claimed.  (4}  The  contract  of 
1764  merely  set  forth  an  agreement  as  to  the 
clauses  and  obligations  which  the  feu-dharter 
when  granted  should  contain,  and  the  contract 
itself  contained  no  obligation  of  relief,  but  in 
any  view  the  obligation  of  relief  from  public 
burdens  was,  and  was  intended  to  be,  persoual, 
and  not  transmissible  against  singular  successors 
in  the  superiority  of  the  feu ;  and  separatim,  the 
8flid  obligation,  assuming  it  to  have  been  granted, 
not  having  been  validly  transmitted  against  the 
defender,  or  in  favour  of  the  pursuers,  the  de- 
fender is  entitled  to  absolvitor.  (6)  The  obliga- 
tion of  relief  alleged  by  the  pursuers  never 
having  been  validly  constituted  a  real  burden  on 


the  superiority  of  the  lands  in  question,  the 
defender  is  entitled  to  absolvitor,  with  expenses. 
(7)  Assuming  the  agreement  of  1764  to  have 
contained  a  valid  obligation  of  relief,  it  has  been 
extinguished  by  the  negative  prescription." 

On  31st  December  1888  the  Lord  Ordinary 
(EiNNEAB)  assoilzied  the  defender  from  the  con- 
clusions of  the  summons,  and  decerned. 

"  Opinion. — The  question  is,  whether  the  pur- 
suers as  proprietors  of  the  dominium  utile  of 
certain  lands  in  the  county  of  Fife,  are  entitled 
to  be  relieved  by  the  defender  as  their  immediate 
superior,  of  'all  minister's  stipend,  schoolmaster's 
salary,  cess,  and  other  public  burdens, '  now  and 
in  all  time  coming.  The  latest  renewals  of  the 
investiture  prior  to  the  Act  of  1874  were  effected 
by  a  charter  of  confirmation  in  1856,  and  by 
writs  of  confirmation  in  1868  and  1869 ;  and 
these  instruments  express  no  obligation  of  the 
kind  now  sought  to  be  enforced.  But  the  pur- 
suers maintain  that  no  mere  omission  in  charters 
by  progress  can  alter  the  terms  of  the  investiture, 
and  that  the  question  must  therefore  be  deter- 
mined by  the  conditions  of  the  original  grant. 
As  a  general  proposition,  this  is  perfectly  correct. 
But  the  peculiarity  of  tbe  present  case  is,  that 
the  instrument  upon  which  the  pursuers  found 
is  not  a  grant  of  the  lands,  but  a  mere  personal 
contract  to  make  such  a  grant  on  the  performance 
of  a  certain  condition.  And  the  defender  main- 
tains that,  as  a  singular  successor,  he  is  in  no 
way  bound  by  the  obligations  contained  in  the 
personal  contracts  of  a  remote  author. 

"  Tbe  contract  in  question  was  entered  into  in 
1764  between  Qeorge  Chalmers,  then  proprietor 
of  the  plenum  dominium,  and  William  Drysdale. 
It  contains  no  d«  pre»enti  conveyance.  But  it 
sets  forth  that  Chalmers,  '  has  sold  and  disponed, 
and  binds  and  obliges  himself,  his  heirs  and  suc- 
cessors, to  grant  a  feu-right  to  the  said  WilUam 
Drysdale'  of  sixty  acres  of  the  Boom  of  Dmm- 
tuthill,  which  are  specifically  described  'to  be 
held  in  fen-farm  and  heritage  of  (he  said  George 
Chalmers,  his  heirs  and  successors,  for  yearly 
payment  of  £3  sterling;'  .  ,  .  'and  to  assign 
the  rents  from  and  after  the  term  of  Martinmas 
1766  for  crop  and  year  1766,  and  to  free  and 
relieve  the  said  ground  of  all  minister's  stipend, 
schoolmaster's  salary,  cess,  and  all  other  public 
burdens  in  all  time  coming,  except  the  said 
feu-duty,  and  to  make  the  said  publics  a  real 
burden  npon  his  other  lands ;  and  also  the 
said  George  Chalmers  binds  and  obliges  him  and 
his  foresaids  to  enclose  the  said  sixty  acres 
betwixt  and  Martinmas  1766,  on  the  east,  south, 
and  west  sides,  with  a  sufficient  stone  dyke  six 
quarters  high,  which  dykes  are  afterwards  to  be 
upheld  on  their  mutual  expenses  :  For  the  which 
causes  and  on  the  other  part  the  said  William 
Drysdale,  on  the  said  Mr  Chalmers  performing 
his  part  of  the  premises' — that  is,  granting  the 
'  said  feu-contract  in  the  terms  above  narrated — 
binds  and  obliges  him'  to  pay  to  Chalmers  the 
sum  of  £600  at  and  against  the  term  of  Martin- 
mas 1766.  That  this  is  not  a  feu-contract  but 
an  obligation  to  execute  and  deliver  such  a  con- 
tract in  return  for  a  payment  of  money  to  be 
made  at  a  future  term,  is  perfectly  clear.  But 
although  it  is  not  a  conveyance,  it  contained  a 
precept  of  sasine ;  and  the  pursuers  found  npon 
an  instrument  of  sasine  following  upon  the  pre- 
cept, dated  and  recorded  in  May  1766,  by  which 


Digitized  by 


Google 


668 


The  Scottiah  Law  Beportar.—  Vol.  XX  VI.    \^'*1^;i^'^ 


they  maintain  that  William  Drysdale  was  dniy 
inf  ef  t  in  the  lands,  apon  the  oonditiong  expressed 
in  the  oontraot  of  sale.  If  this  sasine  had  stood 
alone,  it  could  not,  in  my  judgment,  have  been 
upheld  as  a  ralid  infeftment.  There  is  authority 
for  holding  that  at  an  earlier  period,  a  precept 
alone,  ttcundum  chartam  cwfidendam,  might 
have  been  sustained  as  a  yalid  title  if  followed 
by  possession,  even  if  no  charter  had  afterwards 
been  made  out.  But  even  if  this  had  been  still 
a  recognised  method  of  infeftment  in  1766,  the 
sasine  would  be  iuTalid  because  the  stipulations 
of  the  contract  in  which  the  precept  is  contained 
exclude  the  possibility  of  its  b^g  used  as  a 
warrant  for  present  infeftment.  A.  contract  to 
grant  a  charter  in  consideration  of  a  payment  of 
money  at  a  certain  future  date  conid  not  be  of 
itself  a  warrant  of  infeftment,  notwithstanding 
that  it  contained  a  precept.  It  gives  no  absolute 
rigbt  to  obtain  infeftment.  To  acquire  such  a 
right  it  was  necessary  for  the  feuar  to  satisfy  the 
condition  of  the  contract  by  paying  £600  at 
MartinmsB,  1765  ;  and  when  he  had  made  pay- 
ment, it  was  further  necessary,  in  order  to  estab- 
lish the  right  and  complete  the  title,  that  he 
should  either  obtain  a  charter  or  fen-contract,  or 
adjudge  in  implement. 

"The  defective  character  of  this  first  sasine, 
however,  in  of  no  importance  to  the  validity 
of  the  pursuers'  title,  because  it  has  been 
followed  by  a  series  of  unchallenged  infeft- 
menta  confirmed  by  sacoeesive  superiors,  and 
by  uninterrupted  possession.  By  a  charter  of 
confirmation  in  1814,  Thomas  Hog  of  Newliston, 
who  had  acquired  the  dominium  directum  from 
Ohalmers,  confirmed  four  successive  dispositions 
of  forty  of  the  original  sixty  acres,  and  the 
instruments  of  sasine  following  thereupon.  The 
remaining  twenty  acres,  after  a  series  of  trans- 
missions, came  into  the  same  hands  as  the  forty. 
In  May  1845  the  trustees  of  Cr  Charles  Dnrie 
were  infef t  in  the  whole  subject ;  and  by  charter 
of  confirmation  on  the  6th  of  June  1856,  John 
Buchan  Hepburn,  who  bad  then  acquired  right 
to  the  dominium  directum,  confirmed  to  these 
trustees  all  and  whole  the  said  sixty  acres  and 
the  instrument  of  sasine  in  their  favour.  Sub- 
sequent infeftments  were  confirmed  by  writs  of 
confirmation  in  1868  and  1869.  There  can  be 
no  doubt,  therefore,  of  the  validity  of  the  pur- 
suers' title,  or  of  the  feudal  relation  between 
them  and  the  defender,  who  is  a  singular  suc- 
cessor of  Mr  Buchan  Hepburn. 

"  It  is  a  different  question  whether  by  virtue 
of  their  admitted  title  they  are  in  a  position  to 
enforce  the  obligation  of  relief.  This  obligation 
is  recited  in  the  writs  confirmed  in  1814,  and 
also  in  the  charter  of  confirmation.  But  it  is 
not  mentioned  in  the  charter  of  1856,  in  the 
iustrnment  thereby  confirmed,  or  in  any  of  the 
subsequent  titles.  The  defender  maintains  that 
he  is  not  bound,  not  merely  because  the  obliga- 
tion itself  is  collateral  and  extrinsic  to  the  feu- 
right,  but  because  the  contract  in  which  it  is 
contained  is  altogether  penjonal,  so  that  none  of 
its  obligations  can  be  held  to  affect  singular  suc- 
cessors in  the  superiority.  The  answer  is  that 
the  feudal  relation  being  in  fact  established, 
its  terms,  hinc  inde,  must  be  determined  by  the 
only  right  to  which  it  can  be  traced,  which  is  the 
contract  of  1764.  It  is  said  that  there  is  nothing 
but  the  contract  to  fix  the  f eu-dnty,  and  that  the 


superior  who  enforces  its  obligations  agunst  tbe 
vassal  must  also  accept  the  oorresponding  obliga- 
tions in  the  vassal's  favour.  On  the  other  hand, 
it  is  said  that  the  superior  dees  not  require  to  go 
further  back  than  the  instrument  of  sasine  and 
the  charter  of  1856  in  order  to  ascertain  tbe  con- 
ditions of  the  infeftment  then  confirmed.  It  ii 
true  that  this  is  only  a  charter  by  progress,  and 
its  terms  are  therefore  liable  to  be  corrected  by 
tbe  original  grant.  But  if  no  original  grant  can 
be  produced  there  is  no  authority  for  controlliDg 
the  infeftments  upon  which  the  vassal  has  pos- 
sessed for  the  period  of  prescription  by  reference 
to  previous  transmissions  of  the  dominium  utile. 

"The  question  thus  raised  would  be  one  of 
considerable  difficulty  if  the  pursuers'  construo- 
tion  of  the  contract  were  clear,  and  if  the  pos- 
session had  been  all  along  in  accordance  with 
that  constmotion.  But  I  think  the  construction 
by  no  means  clear,  and  there  is  nothing  to  show 
that  tbe  obligation  ever  became  operative  eves 
against  Mr  Chalmers. 

"When  an  obligation  of  this  kind  has  been 
embodied  in  a  feu-oontract  or  feu- charter  it  will 
in  general  be  read  as  a  condition  of  the  giant, 
and  therefore  available  against  singular  succesaon 
in  the  superiority.  But  it  may  bear  a  very  dif- 
ferent construction  when  it  is  found  only  in  * 
personal  contract  to  grant  a  fen,  because  then 
may  be  stipulations  in  such  a  contract  which  are 
not  intended  to  enter  the  charter  as  permanent 
conditions  of  the  grant.  In  the  agreement  in 
question  there  are  a  variety  of  conditions,  some 
of  which  are  purely  personal.  By  the  obligation 
immediately  following  that  in  question  ths 
superior  is  taken  bound  to  enclose  the  subjects 
with  a  sufficient  stone  dyke,  which  is  certainly 
personal  ;  and  a  very  material  part  of  the  stipn- 
lation  in  dispute  is  purely  personal  also,  beoanse 
the  granter  binds  himself  to  make  the  pablic 
burdens  a  real  burden  upon  his  other  lands,  that 
is,  upon  lands  of  which  the  property  remains  is 
him.  There  is  thus  a  personal  obligation  in  tbe 
superior  and  his  heirs  to  relieve  the  feuar,  ind 
to  make  the  right  of  relief  a  real  burden  on  their 
property  lands,  and  no  similar  obligation  to  mike 
it  a  burden  on  the  superiority  as  such.  As  t 
question  of  construction,  therefore,  it  appears  to 
be  at  least  very  doubtful  whether  the  condition 
was  intended  to  affect  singular  successors  in  tin 
superiority.  It  is  not  one  of  the  essential  condi- 
tions of  a  fen-right,  and  it  could  not  be  embodied 
in  a  feudal  grant  as  a  permanent  condition  of  the 
rigbt,  because  an  essential  part  of  the  stipulation, 
if  it  were  expressed  in  such  a  grant,  would  be 
altogether  inapposite  and  ineffectual. 

"But  if  the  construction  be  even  doabtfnl  it 
appears  to  me  to  be  conclusive  in  favour  of  the 
defender,  that  no  grant  has  in  fact  been  axeoated 
in  terms  of  the  contract.  The  f  sn-oontraot  is  to 
be  given  in  return  for  a  payment  of  money,  sod 
there  is  nothing  to  show  that  the  payment  vm 
ever  made.  The  proper  evidence  that  the  con- 
dition had  been  performed  upon  which,  according 
to  the  argument,  the  proprietors  of  the  superi- 
ority were  to  become  bound  to  relieve  tbe 
dominium  utile  of  public  burdens  would  be  tbe 
production  of  a  charter  or  fen-contract.  If  no 
such  right  were  granted  the  inference  is  that  tbe 
condition  was  not  performed.  It  is  true  that  the 
successors  of  the  feuar  are  in  possession.  Bot 
they  have  possessed  under  a  title  which  in  its 
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inoeption  was  ineffeotaal  to  bind  the  superior. 
Their  right  in  the  lands  has  now  oome  to  rest 
upon  titles  which  are  perfectly  yalid,  bat  which 
do  not  import  the  obligation  in  question. 

"It  ia  a  yery  material  consideration  that  the 
sucoessire  proprietors  of  the  dominwm  utile  have 
made  no  claim  tor  relief,  at  all  events  since  1866. 
The  defender  avers  that  no  snoh  olfiim  has  been 
ever  made  since  1764 ;  and  although  the  pnrsners 
all^e  that  the;  '  believe  and  aver '  the  contrary, 
there  ia  no  evidence  in  process  to  show  that  the 
alleged  obligation  has  ever  been  enforced.  The 
inference  from  the  titles  is  that  no  payment  of 
relief  can  have  been  demanded  from  the  superior 
for  more  than  forty  years.  The  result  is  that 
there  ia  nothing  to  show  that  the  obligation  ever 
came  into  force  by  performance  of  the  oonditiou 
on  which  it  became  prestable.  The  available 
evideaoe  tends  to  show  the  contrary. 

"I  am  therefore  of  opinion,  upon  the  oon- 
straction  and  legal  effect  of  the  titles,  that  the 
defender  is  not  liable  in  the  relief  claimed.  lu 
this  view  it  is  nnuecessary  to  consider  the  plen 
of  prescription,  which  cannot  be  disposed  of 
until  the  fact  of  non-payment  for  forty  years  hnH 
been  more  conclnsively  ascertained.  Bnt  assum- 
ing non-payment  to  be  proved,  I  am  not  satisfied 
that  the  defender's  plea  of  prescription  is  ez- 
claded  by  any  of  the  previous  decisions.  In 
Hope  V.  Hope  it  was  held  by  Lord  Benholme  that 
the  superiority  title  had  been  relieved  of  a  similar 
burden  by  its  bmission  from  the  investiture  for 
forty  years.  His  Lordship's  judgment  was  re- 
versed by  the  First  Division,  but  upon  the 
ground  that  the  condition  as  expressed  in  the 
original  grant  had  in  fact  received  effect.  It 
was  not  decided  that  the  negative  prescription 
would  be  inapplicable  if  the  condition  had  neither 
bean  expressed  in  renewals  of  the  investiture  nor 
actaally  enforced. 

"The  defender's  plea  that  the  question  is  pre- 
dosed  by  an  award  upon  a  submission  to  Mr 
Penney  in  1856  is  not  in  my  opinion  well 
founded.  Mr  Fenney's  opinion  was  probably 
binding  upon  the  parties  who  submitted  the 
question  to  him.  But  it  caimot  affect  singular 
successors.  Their  rights  must  be  determined 
by  the  titles." 

The  pursuers  reclaimed,  and  argued — The  deed 
of  1764  followed  by  sasine  constituted  a  valid 
feudal  right  in  the  persons  of  the  pursuers.  A 
precept  for  immediate  infeftment  followed  by 
sasine  was  sufficient  to  give  a  valid  title — Stair, 
ii.  3,  14,  and  ii.  11,  2  ;  Ersk.  ii.  3,  19  ;  King  v. 
Ohalmen,  November  15,  1682,  1  Boss' Leading 
Cases,  18  ;  Bell's  Lectures  on  Conveyancing,  pp. 
676,  578,  and  647.  It  was  a  question  whether 
words  of  de  preterUi  conveyance  were  necessary 
to  pass  property  in  lands  where  there  were  words 
of  conveyance  de  preterito.  In  all  cases  where 
de  presenti  words  had  been  held  necessary,  the 
question  had  been  whether  words  de  futuro  were 
sufficient.  The  deed  of  1764  contained  executive 
clauses  as  well  as  all  essential  conditions  of  the 
grant.  There  was  no  novelty  in  distinguisbiug 
one  of  a  batch  of  obligations  from  others,  and 
holding  that  it  was  to  run  with  the  lands,  and 
that  the  others  were  personal.  When  an  obliga- 
tion was  of  a  continuing  character  as  here,  there 
was  no  reason  why  it  should  not  transmit  against 
singularsnccessora.  This  obligation  was  aoounter- 
part  of  the  obligations  undertaken  by  the  vassal. 


The  charter  of  1814  barred  the  superior  from 
maintaining  that  the  feu-duty  was  due  except 
upon  the  conditions  of  relief  contracted  for. 
Being  a  charter  by  progress  it  could  not  alter 
the  conditions  of  the  title,  and  it  was  therefore 
necessary  to  go  back  to  the  deed  of  1764 — 
Hareie  r.  Stewart,  &e.,  November  17,  1870,  9 
Macpb.  129;  Duke  of  Montrote  y .  Sieviart,  Feh- 
rnary  15,  1860,  22  D.  755,  March  27,  1863,  1 
Macpb.  (H.  of  L.)  25,  and  4  Macq.  499  ;  Stewart 
V.  M'Callum,  February  14,  1868,  6  Macpb.'  382, 
February  17,  1870,  8  Macph.  (H.  of  L.)  1  ;  Uope 
V.  Hope,  February  20,  1864,  2  Macph.  670; 
Dunbar's  Trustee)  v.  British  Fisheries  Seeicty, 
July  12,  1878,  5  E.  (H.  of  L.)  221.  The  obliga-  • 
tion  had  not  been  extinguished  by  the  negative 
prescription.  In  1856  there  were  thirty-four 
years'  arrears  of  feu-duty.  The  moment  the  feu- 
duty  was  exacted  the  counterclaim  was  made, 
and  the  matter  referred  to  Mr  Penney.  There- 
after feu-duty  was  paid  for  twenty-nine  years 
without  deduction,  but  for  some  of  that  time 
under  the  award  by  a  person  bound  thereby,  and 
since  1885,  when  the  pursuers  became  aware  of 
the  existence  of  the  clause  of  relief,  it  bad  been 
paid  under  protest.  The  pursuers  were  not  bound 
by  the  submission — Fraserr.  LordLovat,  July  29, 
1850,  7  Bell's  App.  171. 

The  defender  and  respondent  argued — The 
obligation  of  relief  was  not  binding  on  the 
defender.  There  was  no  mention  of  it  in  the 
recent  charters.  In  order  to  modify  the  existing 
feudal  relations  the  pursuer  was  bound  to  show 
a  very  clear  title.  The  contract  of  1764  could  in 
no  way  be  held  the  foundation  of  a  valid  feudal 
title.  It  was  titled  and  recorded  "contract  and 
agreement,"  and  it  contained  no  words  of  de 
presenti  conveyEuioe.  The  infeftment  following 
upon  it  was  a  bad  infeftment.  Even  on  its  terms, 
however,  the  obligation  to  relieve  was  clearly 
intended  to  be  only  a  personal  obligation  on  the 
superior,  and  was  not  intended  to  be  binding  on 
his  singular  successors.  It  was  not  the  counter- 
part of  the  reddendo  at  all,  another  remedy  being 
provided  by  the  superior  binding  himself  to  make 
these  burdens  real  burdens  on  his  other  lands; 
the  inference  was  that  the  obligation  had  nothing 
to  do  with  the  lands  in  question.  All  that  was 
done  by  Chalmers  in  the  agreement  of  1764  was 
to  engage  to  grant  a  fen  right  in  certain  terms. 
There  was  nothing  in  the  disposition  of  1779  or 
the  charter  of  1814  to  impose  the  burden  of 
stipends,  &c.,  on  the  superior  if  that  had  not 
been  done  by  the  deed  of  1764.  Tba  subsequent 
charters  of  1856,  1868,  and  1869  contained  no 
mention  of  this  obligation  of  relief,  and  the 
obligation  had  been  extinguished  by  the  negative 
prescription,  there  having  been  no  deduction 
from  the  feu-duty  for  sixty-three  years.  The 
question  had  also  been  settled  by  the  submission 
to  Mr  Penney,  and  was  res  judicata — Stair,  iv. 
40,  16;  Bell  on  Arbitration  (2nd  ed.),  p.  262; 
Rutherfurd  v.  Jfitbett's  Trustees,  November  27, 
1832,  11  S.  123 ;  Earl  of  Lecen  and  UeMUe  v. 
Cartwright,  June  12,  1861,  23  D.  1038. 

At  advising — 

LoKD  Pbesident — This  action  is  brought  by 
the  marriage-contract  trustees  of  Dr  Andrew 
Dnrie  and  his  wife,  who  are  the  proprietors  of 
the  dominium  utile  of  60  acres  of  the  Boom  of 
Drumtuthill  lying  in  the  parish  of  Dnmfermline 


Digitized  by 


Google 


670 


The  Scottish  Law  Beporter.—  VoL  XXVI. 


r  Durie's  Tn.  t.  ItrloIBilii, 

L         ivXj  u,  188a 


and  county  of  Fife,  againet  the  superior  in  the 
lands,  to  haye  it  found  and  declared  that  the 
Bnperior  is  "bonnd  to  free  and  relieve  the  said 
lands  of  all  minister's  stipend,  sohoolmaster's 
salary,  cess,  and  all  other  public  burdens  in  all 
time  coming,  excepting  the  feu-dnty  payable  by 
the  said  lands,  and  also  to  make  repetition  to  the 
pursuers  of  all  payments  they  have  made  or  may 
yet  make  in  respect  of  such  minister's  stipend, 
schoolmaster's  salary,  cess,  and  public  burdens 
since  the  term  of  Martinmas  1882,.  being  the 
date  at  which  the  defender  became  superior  of 
the  said  lands." 

The  existing  investiture  of  the  lands  is  a  writ 
of  confirmation  by  John  Bnohan  Hepborn  dated 
7th  Jane  1869,  in  which  onder  the  form  pre- 
scribed by  the  Conveyancing  Act  of  18C8,  he 
enters  the  marriage- contract  trustees  in  place  of 
the  last  vassals  with  this  qualification,  "only 
in  BO  far  as  consistent  with  the  charter  of  con- 
firmation granted  by  me  as  superior  foresaid  in 
favour  of  Henry  Black,  solicitor  in  Edinburgh, 
'and  others'  dated  the  20th  day  of  June  1856." 

Now,  this  writ  of  confirmation  really  contains 
nothing  but  what  I  have  read,  except  a  formal 
statement  of  who  are  the  parties  entered,  and 
those  in  whose  place  they  are  entered.  It  con- 
tains no  tenendas  and  redderido,  as  they  are  not 
necessary  clauses  under  the  Aet  of  18G8,  and 
therefore  a  reference  back  to  the  charter  of  1856 
is  necessary  to  complete  tbe  terms  of  entry  nnder 
this  writ  of  confirmation.  It  must,  in  short,  be 
taken  that  the  charter  of  1856  together  with  this 
writ  of  confirmation  constitute  the  existing  in- 
vestiture of  the  lands.  Now,  the  charter  of 
1866  was  granted  by  John  Bnchan  Hepburn, 
the  then  superior  of  the  lands,  and  he  confirms 
to  tbe  disponees  in  the  deed  of  settlement  of  the 
late  Pr  Durie  the  60  acres  in  question,  and  an 
instrument  of  sasine  in  the  lands  dated  1st  May 
1845.  The  tenendas  and  reddenxlo  clauses  are 
thus  expressed : — "To  be  holden  the  said  lands 
and  others  immediately  of  me  and  my  foresaids, 
saperiors  thereof,  in  feu-farm,  fee,  and  heritage 
for  ever ;  paying  therefor  yearly  the  sum  of  £3 
sterling  at  the  term  of  Martinmas,  and  doubling 
the  said  feu-duty  the  first  year  at  the  entry  of 
every  heir  and  singular  successor  and  being 
thirled  to  Meldrum's  Mill,  conform  as  the  said 
lands  are  thirled," and  so  forth. 

Now,  the  conditions  of  the  tenure  are  there- 
fore dearly  expressed  in  the  charter  of  1856, 
and  there  are  none  except  the  manner  of  holding, 
the  feu-duty,  and  the  servitude.  The  obligation 
to  relieve  of  minister's  stipend,  Sus.,  is  therefore 
not  in  the  existing  investiture  of  the  lands,  but 
of  course  if  that  obligation  occurs  in  tbe  original 
constitution  of  the  holding,  it  would  be  quite 
competent  for  the  vassal  to  go  back  to  it  and  say 
that  he  is  not  barred  from  insisting  in  the  con- 
ditions of  the  original  right  because  they  are 
omitted  in  the  charter  of  confirmation. 

But,  then,  is  there  an  original  feu  right  in 
existence,  and  if  so,  what  is  it?  This  inquiry 
does  not  involve  the  consideration  whether  the 
vassal  has  a  good  feudal  title,  because  he  is  pos- 
sessing under  a  charter  from  tbe  superior,  and 
has  been  so  possessing  for  more  than  tbe  pre- 
scriptive period.  The  title  to  the  fen  is  therefore 
unimpeachable.  The  vassal,  however,  says  he 
has  got  the  deed  which  is  really  the  constitution 
of  the  original  feu  right,  and  that  it  contains  the 


obligations  sought  to  be  enforced. 

This  writing  is  dated  in  1764,  and  is  certainly 
a  very  singular  document.  I  might  almost  nj 
that  it  is  a  sort  of  bargain  or  contract  snch  as 
has  never  been  seen  before  in  the  history  of 
conveyancing  in  this  country,  and  it  there- 
fore requires  precise  consideration.  It  sets 
out  that  "Mr  George  Chalmers  has  sold  and 
disponed,  and  binds  and  obliges  him,  his  heiti 
and  successors,  to  grant  a  fen  right  to  the  said 
William  Drysdsle,  his  heirs  and  successors,  of 
sixty  acres  Scots  measure  of  the  Boom  of  Drum- 
tuthiU,  "being  no  doubt  the  sixty  acres  of  which 
the  pursuers  are  in  possession."  The  words  are 
"has  sold  and  disponed,"  which  words  in  the 
ordinary  forms  of  our  conveyancing  writs  mean 
that  he  "  has  already  agreed  to  sell  and  dispone," 
but  they  are  not  followed  by  the  words  "and 
hereby  sells  and  dispones  ;"  the  words  following 
are,  "  and  binds  and  obligea  him,  his  heirs  snd 
snccessors,  to  grant  a  feu  right."  He  has  not 
therefore  granted  a  feu  right,  but  he  comes  | 
imder  a  personal  obligation  to  grant  one.  The  | 
lands  are  next  described,  and  tbe  deed  tb«D 
proceeds  thus — "To  be  held  in  feu-farm  and 
heritage  of  the  said  Mr  George  Chalmers,  hit 
heirs  and  suecessors,  for  yearly  payment  of  £3 
sterling  at  the  term  of  Martinmas  yearly,  and 
doubling  the  said  feu  for  the  first  year  at  the 
entry  of  every  heir  and  singular  successor,  sod 
being  thirled  to  Meldrum's  Mill,  conform  as  the 
said  lands  are  thirled,  all  lying  within  the  parish 
of  Dunfermline  and  shire  of  Fife,  and  reserving 
the  coal,  freestone,  limestone,  and  other  minerals 
below  ground,  with  liberty  to  win  the  same  and 
to  make  pits,  levels,  coalhills,  and  roads  for  Uiat 
purpose,  upon  paying  damages  above  ground 
(the  said  William  Drysidale  always  having  liberty  I 
to  win  freestone  and  limestone  for  the  uses  of 
the  farm  allenarly),  and  to  assign  the  rents  from  - 
and  after  the  term  of  Martinmas  1765  for  crop  I 
and  for  year  1766." 

Now,  all  these  provisions  are  governed  by  the 
original  words  "  binds  and  obliges  him,  his  hein, 
and  successors,"  and  then  comes  the  partienlat 
obligation  in  question,  "  and  to  free  and  relieve 
the  said  ground  of  all  minister's  stipend,  school- 
master's salary,  cess,  and  all  other  public  bar- 
dens  in  all  time  coming,  except  the  said  feu-dnty, 
and  to  make  the  said  publics  a  real  burden  upon 
his  other  lands ;  and  also  the  said  George 
Chalmers  binds  and  obliges  him  and  his  fore- 
saids to  enclose  the  said  60  acres"  .  .  .  "for  the 
which  causes,  and  on  the  other  part,"  on  ICr 
Chalmers  granting  a  feu-contract  as  expressed, 
he,  the  other  party,  ' '  binds  and  obliges  him,  fail 
heirs  and  successors,  to  content  and  pay  to  tbe 
said  Mr  George  Chnlmers,  his  heirs,  executors, 
and  snccessors  whatsoever,  the  sum  of  £600 
sterling,  and  that  at  and  against  the  term  of  Mtr- 
tinmas  1765." 

Now,  all  this  therefore  stands  upon  the  obligt- 
tion  of  the  granter,  and  there  is  nothing  bat  t 
personal  contract  between  the  partite.  Of  coarse 
if  a  feu  right  followed  upon  it,  and  contained  tU 
these  clauses,  and  Mr  Drysdale  paid  the  £600, 
and  received  delivery  of  tbe  fen  right,  he  woold 
then  have  become  vassal  in  the  lands,  and  the 
obligations  hinc  inde  would  have  been  binding  en 
both  parties.  But  we  are  bound  to  assume  that 
no  feu  right  was  ever  granted,  because  we  ue 
shown  none,  and  that  the  sum  of  £600  was  never 
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paid.  In  short,  this  deed  remains  exactly  'what 
it  was  from  the  beginning,  a  personal  obligation 
on  the  one  hand  end  the  other. 

There  is  superadded  to  this  deed  a  precept  of 
saaine  in  the  simplest  and  purest  form,  and  on 
that  infeftment  was  taken.  It  is  not  easy  to  gee 
with  what  view  a  precept  of  sasine  was  added  to 
this  singular  deed,  but  certainly  mere  infeftment 
on  an  unqualified  precept  could  never  convert 
the  contract  in  question  into  a  valid  fen  right — 
coold  not  feudalise  the  personal  obligation  in  the 
instrument. 

That  being  so,  it  appears  to  me  that  what  the 
vassal  here  refers  to  for  the  purpose  of  correcting 
the  terms  of  the  existing  investiture  is  not  a  feu 
right  at  all,  but  contains  only  a  personal  obliga- 
tion, and  not  even  a  personal  obligation  to  free 
and  relieve  from  minister's  stipend,  Sm.,  but 
only  to  insert  in  the  fen-contraot  an  obligation 
to  that  effect.  That  is  not  an  obligation  binding 
on  the  singular  sucoessora  of  Chalmers,  who 
granted  the  obligation.  The  progress  and  history 
also  of  the  case  is  certainly  against  the  sapposi- 
tion  that  this  was  ever  considered  to  be  a  condition 
of  the  right  of  property  of  William  Drysdale  or 
a  condition  of  the  superior's  drawing  the  feu- 
duty,  because  there  was  never  any  demand,  eo 
far  as  can  be  seen,  from  1764  down  to  the  present 
time,  that'this  obligation  should  be  fulfilled. 

There  was  something  attempted  to  be  made  of 
the  charter  of  1814,  and  it  is  quite  necessary  to 
refer  to  it  to  remove  any  confusion  that  may  seem 
to  arise  from  its  terms.  It  confirms  a  disposition 
dated  18th  April  1769  granted  by  William  Drys- 
dale, the  supposed  feuar  in  the  instrument  of 
1764,  in  favour  of  Charles  Dnrie  of  Craiglnscar, 
and  also  another  by  the  same  party  and  in  favour 
of  the  same  party  dated  8th  April  1779,  and  then 
after  setting  out  the  lands  the  charter  proceeds 
thus — "  Which  lands,  with  the  teinds  and  others 
foresaid,  were  sold  and  disponed  to  the  said 
William  Drysdale  by  the  said  Qeorge  Chalmers  by 
contract  of  sale  entered  into  between  them  dated 
the  6th  day  of  June  1764,  and  which  contains  an 
obligation  upon  the  said  Qeorge  Chalmers  to  free 
and  relieve  the  said  ground  of  all  minister's 
stipend,  schoolmaster's  salary,  cess,  and  all  ether 
public  burdens,  except  the  feu-duty  of  £3  stg. 
therein  mentioned,  and  to  make  the  said  public 
burdens  a  real  burden  upon  his  other  lands, 
together  with  the  obligement  to  infeft  a  me  vel 
de  me,  procuratory  of  resignation,  precept  of 
sasine,  and  other  clauses  contained  in  the  said 
disposition. " 

Kow,  it  appears  pretty  clear  that  the  con- 
veyancer who  drew  this  charter  had  never  seen 
the  deed  of  1764,  because  he  has  misdescribed  it 
from  beginning  to  end.  In  the  first  place,  he 
calls  it  a  contract  of  sale,  whiq^  it  is  not.  Then 
he  says  it  contains  an  obligation  on  George 
Chalmers,  but  not  upon  "his  heirs  and  suoces- 
Bors,"  to  free  and  relieve  from  burdens,  and  when 
he  rightly  says  that  the  deed  contained  an  obliga- 
tion to  make  the  public  burdens  a  real  burden 
upon  the  other  lands  of  the  granter,  he  proceeds, 
"  with  the  obligement  to  infeft  a  msvdde  me, 
procuratory  of  resignation"  (and  who  ever  heard 
of  a  procuratory  of  resignation  in  a  feu  right  ?), 
'*  precept  of  sasine,  and  other  clauses  contained 
in  the  said  disposition."  That  is  plainly  a 
bungled  title,  whatever  else  might  be  said  of  it, 
and  as  I  said  before,  it  is  perfectly  clear  that  the 


conveyancer  had  not  seen  or  had  misunderstood 
the  nature  of  the  deed  of  1764.  It  is  not  a  con- 
tract of  sale,  it  is  not  a  disposition,  it  contains 
no  obligation  to  infeft,  and  no  procuratory  of 
resignation.  But  still  further,  the  obligation  of 
relief  is  not  binding  on  singular  successors, 
taking  the  words  of  the  charter,  because  it  is  only 
an  obligation  npon  the  said  Oeorge  Chalmers, 
and  no  one  else  —  a  pergonal  obligation 
upon  Oeorge  Chalmers — and  an  obligation  to 
make  the  public  burdens  a  burden  on  his  other 
lands.  There  is  not  a  word  of  making  it  a  con- 
dition of  the  feu  right,  or  a  condition  of  the 
superior's  being  entitled  to  demand  his  fen- 
duty. 

Therefore,  while  the  deed  of  1814  introduced 
a  certain  amount  of  confusion  into  the  argument, 
it  shows  bow  completely  the  deed  of  1764  has  been 
misunderstood  throughout,  and  it  also  shows  by 
making  reference  to  no  other  contract  or  deed, 
being  a  contract  of  feu,  that  no  feu-contract  ever 
followed  upon  it. 

I  have  therefore  come  to  the  game  conclusion 
as  the  Lord  Ordinary,  that  there  is  no  obligation 
of  relief  such  as  is  here  sought  to  be  established. 

LoBD  MuBB— I  agree  in  the  result  arrived  at  by 
the  Lord  Ordinary. 

We  were  referred  to  the  case  of  the  Duke  of 
Monirtte  to  the  effect  that  an  obligation  of  relief 
transmitted  to  and  was  enforceable  by  a  singular 
successor  of  the  vassal  against  the  superior,  and 
did  not  require  express  assignation  by  the  vassal 
to.  his  heirs  and  disponees.  But  that  decision 
proceeded  on  the  ground  that  the  original  feu  right 
granted  by  the  Duke  of  Montrose  created  an 
obligation  in  favour  of  the  vassal,  his  heirs  and 
successors,  to  relieve  them  of  these  burdens,  and 
that  that  obligation  was  contained  in  the  feu- 
contract  itself,  and  constituted  by  infeftment 
following  upon  it ;  the  basis  of  the  judgment  being 
that  there  was  privity  of  contract  between  the 
superior  and  vassal  to  the  effect  that  the  latter 
was  to  be  free  and  relieved  of  these  burdens  in 
aU  time  coming,  and  the  obligation  was  held  to 
be  feudalised  against  the  superior  in  the  lands 
because  it  was  part  of  the  constitution  of  the  fen 
right. 

In  the  present  case  the  existing  investiture 
contains  no  obligations  of  this  description,  and 
we  are  thrown  back  to  the  original  title  of  the 
pursuer  to  see  whether  any  such  obligation  was 
in  the  deed  thm  granted.  Now,  we  have  not  been 
referred  to  any  deed  of  the  nature  of  a  fen- 
contract  which  contains  any  such  obligation  on 
the  part  of  the  saperior.  We  have  been  referred 
to  a  contract  containing  an  obligation  by  Chalmers 
to  grant  a  feu  right,  but  it  appears  never  to  have 
been  granted,  probably  because  it  was  only  to  be 
granted  on  payment  of  £600,  and  the  fact  that 
there  never  was  a  feu-oontract  granted  leads  to 
the  opinion  that  the  £600  was  never  paid,  and 
that  the  obligation  of  relief  was  never  attempted 
to  be  enforced  against  the  superior.  No  such 
obligation  was  ever  made  part  of  a  feu-contract. 
The  charter  of  1814  cannot  be  said  to  be  of  that 
nature.  Therefore  nothing  more  in  this  case 
can  be  pleaded  against  the  superior  than  that  the 
original  contract  granted  by  Chalmers  laid  a 
personal  obligation  on  him,  bis  heirs  and  succes- 
sors, to  free  and  relieve  the  vassal  of  stipend  and 
other  public  burdens.    Accordingly,  it  has  never 
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b«en  attempted  to  enforee  that  obligation  by  legal 
prooeedings  since  1764,  thongh  the  obligation  by 
its  terms  is  to  relieye  of  public  burdens  In  aU 
time  ooming. 
I  therefore  concur  with  your  Iiordship. 

LosD  Shaitd— I  am  not  prepared  to  gay  that  I 
have  found  this  case  altogether  free  from  difB- 
oulty,  but  after  giring  it  full  consideration  I 
have  come  withont  difficulty  to  be  of  the  same 
opinion  as  your  Lordships.  If  the  document  of 
1764  bad  been  a  fen-contract  containing  clauses 
to  the  effect  that  the  subjects  were  conveyed  on 
oendition  of  payment  of  feu-duty,  and  with  an 
obligation  to  relieTe  of  public  burdens,  I  should 
have  had  no  doubt,  after  the  decision  to  which 
we  have  been  referred,  that  it  would  have  been 
held  that  the  obligation  of  relief  was  the  coanter- 
part  of  the  obligation  to  pay  fau-dnty,  but  the 
case  falls  far  short  of  that.  The  only  case  pre- 
sented on  behalf  of  the  yaasal  is  that  he  can 
show  from  a  series  of  titles  that  the  parties 
accepted  this  deed  as  a  feu-oontract,  and  looking 
to  the  terms  of  the  deed  it  wonld  require  a  very 
clear  statement  of  obligation  in  the  later  deeds 
to  operate  the  result  argued  for  by  the  pursuers. 
There  is  nothing  in  any  deed  to  which  we  have 
been  referred  which  does  so  operate.  It  is  quite 
plain  that  when  the  document  in  question  was 
originally  granted,  it  was  not  intended  to  be  a 
feu-contract  regulating  the  rights  of  parties.  No 
doubt  the  person  who  desired  to  have  the  lands 
desired  to  have  infef tment  and  got  it,  but  there 
was  no  direct  disposition  of  the  lands,  and  when 
the  obligations  were  inserted,  and,  among  others, 
one  of  relief  from  public  burdens,  they  were  all 
subject  to  this  undertaking  to  pay  £600.  Kow, 
whether  that  sum  was  paid  or  not,  as  a  matter  of 
fact  we  do  not  know,  but  it  may  fairly  be  assumed 
that  if  it  had  been  paid  a  feu-oontract  wonld 
bare  been  granted.  If  it  was  not  paid,  what 
were  the  terms  on  wiiich  the  parties  allowed  this 
deed  to  become  the  permanent  title  ?  If  a  feu-con- 
tract had  been  prepared  the  seller  might  haye 
decided  to  insert  the  clause  of  relief,  but  he 
might  not,  and  so,  taking  the  document  as  we 
have  it,  unless  it  is  made  clear  by  a  subsequent 
title  that  the  superior  treated  this  contract  as  a 
feu  right,  not  merely  as  to  the  title  of  the  vassal, 
but  also  as  to  the  obligations  inter  S6  of  the 
parties,  the  pursuers  cannot  succeed. 

Kow,  we  have  been  referred  to  the  charter  of 
1814.  The  conveyancer  who  drew  that  deed 
seems  to  have  had  very  imperfect  knowledge  of 
the  contract  of  1764,  but  it  is  to  be  observed  that 
in  narrating  the  obligation  in  qnestion  he  does 
not  treat  it  as  anything  but  a  personal  obligation 
by  Chalmers.  There  is  no  indication  that  be 
looked  on  it  as  an  obligation  on  the  heirs  and 
successors  of  Chalmers  in-  the  superiority,  and 
one  might  argue  from  that  that  it  was  probably 
ultimately  arranged  that  it  was  not  to  affect 
persons  taking  the  title  of  snperior  in  time 
ooming.  That  is  not  a  reference  which  favours 
the  view  of  the  pnrsners  that  the  snperior  is 
liable  to  that  obligation.  The  later  charters  also 
make  no  reference  back  to  the  conditions  of  the 
original  deed. 

Now,  I  do  not  think  when  a  condition  contained 
in  an  extiaordinary  deed  of  this  sort  is  omitted 
in  the  subsequent  charters  we  can  go  back  to  the 
original  deed  to  snpply  it.    I  say  so  for  the 


reason  that  we  have  no  f  en-ebarter  here,  and  in 

accepting  this  deed  as  the  title  the  parties  accepted 
it  with  the  character  it  had,  but  I  am  not  pre- 
pared to  say  that  they  imported  all  the  conditions 
contained  in  it  into  the  title,  or  that  they  ii^^ded 
to  do  so. 

X  am  therefore  of  opinion  that  the  liord  Ordi- 
nary has  reached  a  right  conclusion. 

LoBD  Adam — X  have  no  doubt  at  all  that  it  is 
lawful  to  go  back  to  the  original  investiture  to 
correct  an  alleged  omission  in  a  charter  by  pro- 
gress, but  X  am  not  aware  that  it  is  lawful  to 
oorrect  an  alleged  omissian  by  reference  to  any- 
thing font  the  original  investiture.  Xt  is  new  to 
me  that  it  is  possible  to  correct  an  omission  in 
one  charter  by  progress  by  reference  to  another, 
and  if  an  attempt  were  made  to  control  a  later 
charter  by  progress  by  an  earlier,  X  should  say 
there  was  no  authority  for  it.  X  should  rather  be 
inclined  to  say  that  the  later  charter  by  progress 
must  rule  or  correct  the  earlier.  The  insuperable 
difSonlty  in  the  defender's  case  is  that  they  cannot 
produce  the  original  grant.  They  produce  a 
deed  called  a  contract,  but  it  is  a  mere  personal 
contract.  We  do  not  know  whether  a  fea-eontraet 
was  ever  granted,  or,  if  it  was,  on  what  terms  or 
conditions  it  was  granted.  Therefore  the  only 
means  of  supplying  the  alleged  omission  in  the 
charter  by  progress  isawanting,  and  oonseqnently 
I  think  it  must  be  ruled  by  the  later  docoments. 

The  Conrt  adhered. 

Counsel  for  the  Pnrsners — Sir  0.  Pearson — 
Salvesen.    AgenU— H.  B.  &  F.  J.  Dewar,  W.S. 

Counsel  for  the  Defender — Gloag — Jamieson. 
Agents — Thomson,  Dickson,  &  Shaw,  W.S. 


Friday,  July  12. 
FIRST    DIVISION. 

HUIR  AND  OTHERS  (mUIR'S  TRUSTEES)  V. 
HOIR. 

Sueettion—Legacf/  — Accretion— BeiidtM—  Un- 
ateertained  date. 

A  testator  directed  his  trustees  to  hold  the 
residue  of  his  estate  for  behoof  of  and 
equally  among  the  issue  of  his  only  child, 
to  accumulate  the  interest,  and  to  pay  the 
shares  of  accumulated  principal  and  interest 
to  sons  on  their  attaining  twenty-five  years, 
and  on  Uie  daughters  attaining  that  age  or 
being  married,  to  hold  their  shares  for  them 
in  liferent  for  their  liferent  ahmentary  use 
allenarly,  and  their  respective  children  in 
fee.  He  provided  that  if  a  grandson  died 
before  the  period  of  payment  withont  issue 
his  share  should  accresce  to  the  survivors, 
but  there  was  no  similar  provision  with  regard 
to  the  granddaughters'  shares.  A  grand- 
daughter survived  the  testator,  but  died 
before  the  period  of  payment  without  leaving 
issue.  Held  that  the  share  set  free  by  her 
death  went  to  form  part  of  the  andivided 
residue  of  the  testator's  estate. 

William  Muir  of  Inistrynioh,  Argyllshire,  died  on 
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30th  Ma;  1880,  BnrriTed  by  hia  only  child  William 
Campbell  Muir.  The  deceased  left  personal 
estate  available  for  carryiog  out  the  purposes  of 
his  settlement  amounting  to  £148,414. 

His  tmst-disposition  and  settleinent,  dated 
16th  October  1877,  contained  the  following 
olaoses: — "{^Quarto)  I  direct  and  appoint  my 
said  tmstees  and  their  foresaids  to  hold  and 
ndminister  the  whole  residae  and  remainder 
of  my  means  and  estate  for  behoof  of  and 
equally  among  the  children  of  the  said  Wil- 
liam Oampbell  Moir,  and  to  accumulate  the 
interest,  dividends,  and  annual  proceeds  thereof 
antil  the  said  phildren  respectlTely  attain  the  age 
of  twenty-fiye,  or  in  case  of  daughters,  until 
they  attain  that  age  or  be  married,  whichever  of 
these  events  shall  first  happen ;  and  the  shares 
of  the  accumulated  principal  and  interest  shall, 
in  the  case  of  sons,  be  paid  to  them  on  their 
respectively  attaining  to  twenty-five  years  of  age; 
and  in  the  case  of  daughters,  on  their  respectively 
attaining  the  said  age  or  at  marriage  (if  sooner), 
their  accumulated  shares  shall  be  ascertained  and 
Bet  apart,  and  be  held  and  applied  for  them 
respectively  in  liferent,  for  their  liferent  ali- 
mentary use  allenarly,  and  their  respective  chil- 
dren in  fee,  "snbj  ect  to  certain  fo  Ho  wing  condi  tions 
— "(3)  On  the  death  of  any  of  the  said  daughters 
of  the  said  William  Campbell  Muir,  and  of  any 
husband  enjoying  a  liferent  interest  in  the  trust 
moneys,  my  trustees  shall  pay  over  tp  their 
ohildren  and  the  heirs  of  such  children,  in  equal 
shares,  the  fee  of  their  mother's  share,  held  in 
trust  as  aforesaid,  payable  to  them  respectively, 
in  the  case  of  Eons,  on  their  attaining  twenty- 
years  of  age,  and  in  the  case  of  daughters,  on 
their  attaining  to  that  age  or  being  married, 
whichever  of  these  events  shall  first  happen, 
nntil  which  time  the  income  shall  be  applied  for 
behoof  of  the  said  children  respectively ;  And  it 
is  hereby  specially  provided  and  declared,  that 
in  the  event  of  any  of  the  sons  of  the  said 
William  Campbell  Muir  dying  before  ^the  said 
period  of  payment,  leaving  lawful  issue,  such 
issue  shall  be  entitled,  equally  among  them,  to 
the  share  to  which  their  parent  would  have  been 
entitled  if  in  life,  the  issue  of  my  female  grand- 
children being  provided  for  under  the  above 
destination ;  and  in  the  event  of  any  of  the 
said  sons  of  the  said  William  Campbell  Muir  or 
their  issue  dying  before  the  respective  periods 
of  payment  of  their  shares  without  leaving  lawful 
issue,  the  share  of  such  deceaser  shall  fall  to  and 
be  divided  equally  among  the  survivors  and  sur- 
vivor of  my  said  grandchildren  jointly  with  the 
lawful  issue  of  any  of  them  who  may  have 
deceased  leaving  children,  such  issue  succeeding 
eqnsUy  among  them  to  tiie  share  to  which  their 
parent  would  have  been  entitled  if  in  life: 
Declaring  that  in  the  event  of  any  share 
acerescing  to  any  of  my  said  female  grand- 
children or  their  issue  through  the  death  of  any 
of  my  grandchildren,  such  share  shall  be  held 
for  their  behoof  in  liferent,  and  their  cliildren 
in  fee,  as  is  above  provided  with  regard  to  the 
original  share  falling  to  them." 

At  the  time  of  the  testator's  death  his  son 
William  Campbell  Muir  had  six  children,  two 
sons  and  four  daughters,  the  eldest  of  whom 
was  bom  in  1869.  Subsequent  to  1880  two 
children  were  bom  to  William  Campbell  Muir, 
snd    one   of    his    daughters,  Annie    Elizabeth 
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Muir,  died  aged  seventeen  without  leaving  issue. 

A  question  arose  as  to  the  parties  entitled  to 
the  share  of  the  residue  of  William  Muir's  estate 
provided  for  Annie  Elizabeth  Muir,  and  the  pre- 
sent special  case  was  presented  for  the  opinion 
of  the  Court  by  (1)  William  Muir's  trustees,  (2) 
William  Campbell  Mair,  and  (8)  the  surviving 
children  of  William  Campbell  Muir,  and  himself 
as  their  administrator-in-Iaw. 

The  first  and  third  parties  maintained  that  on 
a  sound  construction  of  the  said  trust-disposition 
and  settlement  no  right  to  a  share  of  the  residue 
of  the  late  WilUam  Muir's  estate  vested  in  the 
deceased  Annie  Elizabeth  Muir,  but  that  the 
share  which  the  first  parties  would  have  been 
bound  to  set  apart  for  her  if  she  had  attained 
twenty-five  years  of  age  or  had  been  married  still 
formed  part  of  the  undivided  residue  of  the  said  > 
trust-estate,  to  which  those  children  only  who 
should  survive  the  term  of  payment,  or  in  tho 
case  of  daughters  be  married,  should  that  event 
first  happen,  should  have  right. 

The  second  party  maintained  that  on  a  sound 
construction  of  the  said  tmst-disposition  and 
settlement  (a)  the  equal  share  of  the  residue  of 
the  said  William  Muir's  estate  provided  for  the 
said  deceased  Annie  Elizabeth  Muir  along  with 
the  other  ohildren  of  the  said  William  Campbell 
Mair  alive  at  the  date  of  the  death  of  the  said 
William  Muir  became,  by  her  death  without 
leaving  issue,  intestate  estate  of  the  late  William 
Muir,  to  which  he  was  entitled  to  succeed  as  his 
father's  heir  in  rrwbilibu»;  or  (6)  alternatively, 
that  he  was  entitled  to  one-half  of  the  capital  of 
said  share,  to  be  ascertained  as  at  the  date  of 
Miss  Annie  Elizabeth  Muir's  death,  as  heir  of 
his  daughter,  the  remaining  half  devolving  on 
his  surviving  children  as  next-of-kin  of  their 
deceased  sister. 

The  following  were  the  questions  of  law — "(1) 
Did  the  share  of  the  residue  of  the  late  William 
Muir's  estate,  which  under  his  trust-disposition 
and  settlement  would  have  been  set  apart  for 
Miss  Annie  Elizabeth  Muir  in  liferent,  and  for 
her  children  in  fee,  had  she  attained  the  age  of 
twenty-five  years  or  been  married,  become  on  her 
death  without  leaving  issue — (a)  Intestate  estate 
of  the  said  William  Muir,  to  which  the  second 
party  is  now  entitled  to  succeed  as  heir  tn  jnobili- 
but,  or  (b)  intestate  estate  of  the  said  Miss.Annie 
Elizabeth  Muir,  to  one-half  of  the  capital  of  which 
the  second  party  is  now  entitled  to  succeed  in 
terms  of  section  8  of  the  Intestate  Moveable 
Succession  Act  1855,  and  the  other  half  of  which 
falls  to  be  paid  to  her  surviving  brothers  and 
sisters  as  her  next-of-kin  ?  or  (2)  Did  no  right  to 
the  fee  of  a  share  of  the  residue  of  the  late 
William  Muir's  estate  vest  in  the  said  Miss  Annie 
Elizabeth  Muir,  and  does  the  whole  of  said 
residue  fall  to  be  divided,  in  terms  of  the  said 
tmst-disposition  and  settlement,  among  the  other 
children  of  the  said  William  Campbell  Muir  or 
their  issue  to  the  exclusion  of  the  said  Annie 
Elizabeth  Muir,  or  anyone  claiming  through 
her?" 

Argued  for  the  second  party — The  events  con- 
templated by  the  testator  and  provided  for  had 
occurred,  as  one  of  the  daughters  had  died  un- 
married and  under  twenty-five  years.  It  was 
provided  by  the  deed  by  implication  that  in  the 
case  of  daughters  predeceasing  the  period  of 
division,  there  was  to  be  no   accretion  of  their 
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^aies,  which  accordingly  became  intestate  estate 
either  of  the  testator  or  of  the  predeceasing 
danghter.  In  either  case  the  second  party  was 
entitled  to  take.  The  share  of  residue  did  not 
Tt&t—Torrie  t.  MumU,  May  31, 1832,  10  S.  597, 
as  followed  in  Paxton'i  Tnuteet  v.  C»m«,  July 
16, 1886, 13  R.  1191 ;  FuUon'i  Trustees  r.  FuUon, 
February  6,  1880,  7  R.  666.  The  deceased 
daughter's  interest  in  her  share  was  that  of  a 
contingent  liferent,  as  she  had  survived  the 
testator.  It  was  at  his  death  that  the  class  who 
were  to  take  had  to  be  ascertained,  and  the 
question  was  not  affected  by  the  existence  of  poit- 
nati.  If  the  case  was  not  ruled  by  that  of 
Pulton,  mpra,  it  fell  under  Carlton  v.  Th4>mton, 
July  30,  1867,  6  Macph.  (H.  of  L.)  151,  and  was 
a  case  of  vesting  subject  to  defeasance,  in  which 
case  the  second  party  benefited  to  the  extent  of 
one-half— £tn<2iay'«  Truttee*  v.  Lindioi/,  De- 
cember 14,  1880,  8  B.  281 ;  DalgUith'i  Truttee* 
V.  Banrierman,  March  6,  1889,  16  R.  669. 

Argued  for  the  first  and  third  parties — The 
scheme  of  this  deed  was  that  the  trustees  should 
administer  this  fund,  and  accumulate  the  interest 
until  the  period  of  division  arrived.  Because 
there  was  accretion  in  the  case  of  sons  it  did  not 
follow  that  the  same  was  to  hold  in  the  case  of 
daughters.  A  danghter  was  to  take  only  in  cer- 
tain events.  If  she  died  before  taking,  it  was  as 
if  she  had  never  existed,  and  the  trustees  must 
continue  to  administer  her  share  for  the  behoof 
of  the  survivors  as  part  of  the  trust-estate  under 
their  charge.  The  daughter  here  died  before 
she  could  have  demanded  her  share,  and  accord- 
ingly her  share  remained  in  residue  ;  there  was 
nothing  to  fall  into  intestacy,  because  it  has  never 
been  taken  out  of  residue.  The  provisions  of  the 
fourth  ptirpose  of  the  deed  determined  the  ques- 
tions between  the  parties — Buchanan's  Trustee* 
V.  Buchanan,  May  26,  1877,  4  R.  754 ;  Lindsay's 
Trustees  v.  Lindsay,  December  14,1 880,  8  K.  281 ; 
Boss  V.  Dunlop,  May  31,  1878,  5  R.  833. 

At  advising — 

LosD  FsBsmxNT — The  questions  in  the  present 
case  arise  upon  the  construction  which  is  to  be 
put  upon  certain  olauaes  in  the  tmst-disposition 
and  settlement  of  the  late  Mr  Muir  of  Inistry- 
nich  dated  16th  October  1877. 

The,  testator  was  possessed  of  considerable 
heritable  estate,  to  which  his  son  Mr  Oampbell 
Mair,  the  party  hereto  of  the  second  part,  suc- 
ceeded, but  the  settlement  which  we  are  now 
dealing  with  conveys  moveables  only,  and  by  its 
fourth  purpose  the  testator  directed  bis  trustees 
to  hold  and  administer  the  residue  of  his  estate 
for  behoof  of  the  children  of  his  son.  At  the 
time  when  the  testator  died  Mr  Oampbell  Muir  bad 
six  children,  two  sons  and  four  daughters,  and  since 
that  date  two  more  children  have  been  born,  both 
daughters.  Accordingly  the  testator,  in  making  the 
provisions  which  he  has  done  in  this  deed  in  favour 
of  his  grandchildren,  was  dealing  with  an  unascer- 
tained class,  and  the  directions  which  be  gave  to  his 
trustees  in  this  -matter  were  in  these  terms — 
"{Quarto)  I  direct  and  appoint  my  said  trustees 
and  their  foresaids  to  hold  and  administer  the 
whole  residue  and  remainder  of  my  means  and 
estate  for  behoof  of  and  equally  among  the 
children  of  the  said  William  Oampbell  Muir,  and 
to  accumulate  the  interest,  dividends,  and  annual 
proceeds  thereof  until  the  said  children  respec- 


tively attain  the  age  of  twenty-five,  or  in  ease 
of  daughters,  until  they  attain  that  age  or  b« 
married,  whichever  of  these  events  shall  first 
happen ;  and  the  shares  of  the  accumulated  prin- 
cipal and  interest  shall,  in  the  case  of  sons,  be 
paid  to  them  on  their  respectively  attaining  to 
twenty-five  years  of  age;  and  in  the  ease  of 
daughters,  on  their  respectively  attaining  the 
said  age  or  at  marriage  (if  sooner),  their  accnmn- 
lated  shares  shall  be  ascertained  and  set  apart, 
and  be  held  and  applied  for  them  respectively 
in  liferent,  for  their  liferent  alimentary  use 
allenarly,  and  their  respective  children  in  fee." 

By  the  third  head  of  this  fourth  purpose  there 
is  a  provision  relating  to  the  death  of  any  of  the 
daughters  in  these  terms — "On  the  death  of  any 
of  the  said  daughters  of  the  said  William  Camp- 
bell Muir,  and  of  any  husband  enjoying  a  liferent 
interest  in  the  trust  monies,  my  trustees  ahall 
pay  over  to  their  children  and  the  heirs  of  sneh 
children  in  equal  shares,  the  fee  of  their  mother's 
share,  held  in  trust  as  aforesaid,  payable  to  them 
respectively,  in  the  case  of  sons,  on  their  attaining 
twenty-five  years  of  age,  and  in  the  case  of  daugh- 
ters, on  their  attaining  to  that  ageor  being  married, 
whichever  of  these  events  siiall  first  happen, 
until  which  time  the  income  shall  bo  applied  for 
behoof  of  the  said  children  respectively :  And  it 
is  hereby  specially  provided  and  declared,  that  in 
the  event  of  any  of  the  sons  of  the  said  William 
Oampbell  Muir  dying  before  the  said  period  of 
payment  leaving  lawful  issue,  such  issue  shall  be 
entitled,  equally  among  them,  to  the  share  to 
which  their  parent  would  have  been  entitled  if 
in  life,  the  issue  of  my  female  grandchildren 
being  provided  for  under  the  above  destination ; 
and  in  the  event  of  any  of  the  said  sons  of  the 
said  William  Oampbell  Muir  or  their  issue  dying 
before  the  respective  periods  of  payment  of  their 
shares  without  leaving  lawful  issne,  the  share  of 
such  deoeaaer  shall  fall  to  and  be  divided  eqnally 
among  the  survivors  and  survivor  of  my  said 
grandchildren  jointly  with  the  lawful  issue  of 
any  of  them  who  may  have  deceased  leavisg 
children,  such  issue  snoceeding  equally  among 
them  to  the  share  to  which  their  parent  would 
have  been  entitled  if  in  life :  Declaring  that  in 
the  event  of  any  share  acoreaoing  to  any  of  my 
said  female  grandchildren  or  their  issue  through 
the  death  of  any  of  my  grandchildren,  such  share 
shall  be  held  for  their  behoof  in  liferent,  asti 
their  children  in  fee,  as  is  above  provided  with 
regard  to  the  original  share  falling  to  them." 

It  thus  appears  that  as  regards  the  daugbten 
of  Mr  Oampbell  Muir  they  cannot  take  anything 
more  than  an  alimentary  liferent  in  their  sbans 
of  their  grandfather's  estate,  and  there  is  no 
clause  of  survivorship  applicable  to  them,  while 
as  regards  the  sons  these  is  in  their  case  a  cUnie 
of  survivorship  in  the  event  of  any  of  tbem  or 
their  issue  predeceasing  the  period  of  payment, 
and  this  oonstitntas  one  of  the  peculiarities  of 
the  deed. 

Annie  Elizabeth  Muir  died  in  1887,  having 
survived  the  testator  almost  seven  years,  and  the 
question  which  we  have  to  determine  is,  what  is  now 
to  becomeof  that  portion  of  thelate  Mr  Muir'sestste 
so  provided  to  her  in  liferent  1  Her  father  clsiois 
it  on  the  ground,  first,  that  it  is  intestate  sucoes- 
sion  of  bis  father  the  late  William  Mair;  or 
alternatively,  that  it  is  intestate  estate  of  hii 
J   daughter,  and  that  ho  is  accordingly  entitled  to 
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one-half  of  the  capital  As  to  the  seoond 
alternative,  that  ii  dearly  impossibU ;  while  as 
to  this  share  being  intestate  snocesiion  of  tl^e 
testator,  the  terms  of  the  deed  are  opposed  to 
any  snoh  contention.  In  the  case  of  PaxUm'* 
TrutUf,  13  B.  1191,  I  made  the  foUowing 
obserrations,  which  I  rentnre  to  repeat  as  having 
a  bearing  npon  the  present  case — "When  a 
legacy  is  given  to  a  plurality  of  persons  named 
or  safBoiently  described  for  identification, 
'  equally  among  them, '  or  '  share  and  share  alike, ' 
or  'in  eqnal  shares,'  or  in  any  other  language 
of  the  same  import,  each  is  entitled  to  his  own 
share  and  no  more,  and  there  is  no  room  for 
accretion  in  the  event  of  the  predecease  of  one 
or  more  of  the  legatees.  The  rule  is  applicable 
whether  the  gift  is  in  liferent  or  in  fee  to  the 
whole  equally,  and  whether  the  subject  of  the 
bequest  be  residue,  or  a  sum  of  fixed  amount,  or 
corporeal  moveables." 

Now,  the  first  condition  of  the  application  of 
that  rule  is,  that  the  parties  to  whom  the  legacy 
is  left  are  named  or  can  be  identified.  It  is 
therefore  clearly  inapplicable  in  the  case  of  an  unas- 
certained class.  Each  share  is  a  separate  bequest, 
and  if  the  legatee  dies  his  or  her  share  falls  into 
residue.  Here  the  class  of  persons  who  are  to 
be  benefited  is  unascertained.  Some  of  the  bene- 
ficiaries take  only  a  liferent  interest,  while  others 
again  take  the  fee ;  in  the  case  of  sons,  also,  there 
is  an  express  clause  of  survivorship,  and  in  the 
event  of  a  son  dying  prior  to  the  period  of  pay- 
ment without  issue  his  share  would  accreace  to 
the  survivors.  When  once  we  reach  this  point 
any  difficulty  which  may  have  existed  in  the  case 
disappears,  and  it  becomes  clear  that  the  share 
of  Miss  Annie  Elizabeth  Muir  which  has  been 
set  free  by  her  death  goes  to  form  part  of  the 
residue  of  this  estate. 

When  the  period  of  division  arrives  it  will  be 
time  enough  to  determine  who  the  parties  are 
who  are  to  take  the  benefit  of  this  bequest.  All 
that  has  at  present  to  be  decided  is,  that  the 
share  set  free  by  the  death  of  Annie  Elizabeth 
Muir  goes  to  form  part  of  the  undivided  residue 
of  the  testator's  estate. 

The  result  of  all  this  is,  that  question  1  falls 
to  be  answered  in  the  negative,  seeing  that  the 
share  set  free  by  the  death  of  Annie  Elizabeth 
Muir  is  neither  intestate  estate  of  the  testator  nor 
of  the  deceased.  With  reference  to  question  2, 
it  falls  to  be  answered  in  the  affirmative. 

Ix>itD  Muse  and  Lobd  Adam  concurred. 

LoBD  Shahd  was  absent  at  the  discussion,  and 
delivered  no  opinion. 

The  interlocutor  of  the  Court  was  in  the  terms 
above  quoted. 

Counsel  for  the  First  and  Third  Parties- 
Jameson — Guthrie.  Agents— Boyd,  Jameson,  k 
KeUy,  W.8. 

Counsel  for  the  Secoud  Party — Vary  Campbell — 
Begg.     Agents— Forrester  &  Davidson,  W.S. 


Tuesday,  July  16. 

SECOND     DIVISION. 

[Lord  M'Laren,  Ordinary. 

J.   8.   VIRTUE  A  COMPANY  (lIMITED)  V. 
BROWN. 

Proeeti — Reelaiming-NoU— Proof— Court  of  Bes- 
tion  Act  1868  (31  and  S2  Viet.  cap.  100),  iec». 
27  and  2&—A.8.,  \Oth  March  1870,  Me.  1, 
mb-ue.  6,  and  nee.  2. 

An  interlocutor  by  which  the  Lord  Ordi- 
nary closes  the  record  and  assigns  a  day 
"for  the  adjustment  of  issues,"  ia  not  an 
interlocutor  deciding  the  manner  in  which 
proof  is  to  be  taken,  and  cannot  therefore  be 
reclaimed  against  without  leave,  under  the 
28th  section  of  the  Court  of  Session  Act 
.1868. 
This  was  an  action  by  John  Brown,  residing  in 
Glasgow,    against    J.    S.    Virtue    &,    Company 
(Limited),  publishers  in  London  and  Edinburgh. 
'The  purpose  of  the  action  was  to  recover  damages 
for  alleged  illegal  dismissal  in  breach  of  an  agree- 
ment libelled. 

Upon  26th  June  1889  the  Lord  Ordinary 
(M'LiiaEN)  pronounced  this  interlocutor : — "The 
Lord  Ordinary  closes  the  record  on  the  summons 
aAd  defences,  and  assigns  this  day  week  for  the 
adjustment  of  issues. " 

Upon  29th  June  the  defenders  presented  a 
reclaiming-note  without  leave  of  the  Lord  Ordi- 
nary. 

A  question  was  raised  by  the  Court  whether  the 
interlocutor  was  competent  without  leave  of  the 
Lord  Ordinary. 

The  defenders  argued — This  was  a  competent 
reolaiming-note  against  an  interlocutor  of  the 
Lord  Ordinary  giving  an  allowance  of  proof.  The 
question  had  been  considered  and  the  seme  thing 
done  in  Little  v.  North  Britiih  Railway  Com- 
pany, July  6,  1877,  i  R.  981.  [Lobd  Youhq— In 
that  ease  the  defenders  objected  to  any  proof 
being  given  at  all,  but  that  is  not  the  case  here.] 
It  was  true  the  defenders  here  admitted  there 
must  be  proof,  but  the  Lord  Ordinary  had  already 
prejudged  the  question  by  ordering  issues,  which 
showed  he  intended  to  have  the  case  tried  by  a 
jury.  That  was  giving  an  allowance  of  proof,  as 
the  test  of  whether  an  interlocutor  could  be  re- 
claimed against  or  not  was  the  purpose  with  which 
it  was  pronounced  and  not  its  form — Maton  & 
Stewart  v.  Stewart,  February  21,  1877,  4  R.  613. , 
The  question  in  that  case  arose  under  the  same 
conditions  as  here,  under  the  A.S.,  10th  March 
1870,  sec.  1,  sub-sec.  6,  and  sec.  2.  This  was 
not  a  proper  question  to  be  tried  before  a  jury, 
as  there  was  no  question  of  character  concerned, 
but  the  construction  of  an  agreement.  The  prac- 
tice was  quite  settled — Blair  v.  Maefle,  February 
2,  1884,  11  B.  616;  Seottith  Sightt  of  Way 
Society  v.  Maeph«r»on,  October  23, 1886,  14  R.  7  ; 
Cook  &  Wallaee  v.  Wilson,  March  7,  1889,  16  R. 
566.  If  the  Lord  Ordinary  had  allowed  a  proof 
before  himself  the  pursuer  could  have  reclaimed 
for  jury  trial,  and  the  procedure  here  was  just 
the  converse  of  that. 
Counsel  for  the  respondent  was  not  called  on. 
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At  advising — 

LoKD  Jc8iicE-CiiZBK — This  reclaimibg-nota 
may  be  technically  competent,  bnt  I  do  not  think 
this  is  a  mode  of  procedure  which  should  be  en- 
couraged. I  think  that  it  would  need  very  itrong 
grounds  indeed  to  lead  us  to  interfere  with  an 
interlocutor  snob  as  this  pronounced  by  a  Lord 
Ordinary. 

This  reolaiming-note  is  prononnced  against  an 
interlooator  of  the  Lord  Ordinary  ordering  an 
adjostment  of  issues,  and  naming  a  day  for  that 
purpose.  Bnt  that  interlocutor  does  not  in  the 
least  preclude  the  Lord  Ordinary  in  the  exercise 
of  his  discretion  when  the  isines  are  before  him 
from  ordering  the  eyidence  in  the  case  to  be 
giyen  in  a  jury  trial  or  in  a  proof  before  himself. 
That  question  remains  entirely  open. 

The  only  result,  so  far  as  I  can  see,  if  we 
allowed  this  method  of  procedare,  would  be  that 
we  might  have  two  reclaiming-notes  in  erery  case ; 
one  upon  the  interloentor  ordering  the  adjust- 
ment of  issues,  and  another  afterwards  when  the 
issues  had  been  brought  forward  and  either 
adjusted  or  refused.  I  think  there  has  been  no 
ground  stated  here  for  holding  that  the  Lord 
Ordinary  should  ba  debarred  frem  exercising  his 
discretion  in  the  matter  of  bow  the  proof  sbenld 
be  taken. 

Loan  YouNO — That  is  my  opinion  also,  and  I 
think  that  this  reclaiming-note  should  be  di»- 
missed. 

I  abstain  from  giving  any  opinion  as  to  the 
competency  of  this  note,  but  withont  any  refer- 
ence to  the  competency  I  think  that  a  reolaiming- 
note  against  snob  an  interlocutor  as  this  ongbt  at 
once,  and  as  of  course,  to  be  dismissed,  for  if  it 
is  competent,  it  is  only  accidentally  su,  and  I 
think  that  it  should  not  be  allowed. 

The  provisions  of  the  Act  of  Parliament  were 
not  exactly  followed  in  this  case,  bnt  substantially 
they  were  so.  When  the  record  was  closed  the 
Lord  Ordinary  ought  to  have  asked  the  parties  if 
they  renounced  probation.  They  would  certainly 
have  said  they  did  not,  bat  supposing  that  that 
part  of  the  procedure  was  unnecessary,  then  the 
statnte  provides  by  section  27— "The  Lord 
Ordinary  shall  appoint  the  cause  to  be  debated 
snmmarily  at  the  end  of  the  motion  roll  on  a  day  to 
be  fixed,  before  which  day  the  parlies  shall  respec- 
tively lodge  the  issue  or  issues,  if  any,  which  they 
propose  for  the  trial  of  the  cause,  and  the  Lord 
Ordinary,  after  hearing  parties,  shall  on  the  said 
day  determine  whether  farther  probation  should 
be  allowed."  It  was  not  necessary  therefore  to 
appoint  a  day  on  which  parties  should  adjust  the 
issues;  it  wonld  have  been  more  properto  appoint 
a  day  on  which  the  case  would  be  summarily 
argued,  and  the  parties  could  have  lodged  their 
issues  if  they  wished  to  do  so.  In  this  case  "this 
day  week"  was  the  day  appointed  to  hear  parties, 
and  before  which  issues  were  to  be  lodged.  Then 
the  statute  proceeds — "  If  the  Lord  Ordinary  shall 
consider  that  it  is  necessary,  he  shall  determine 
whether  it  is  to  be  limited  to  proof  by  writ  or 
oath,  and  if  not,  whether  it  is  to  be  taken  before 
a  jury,  or  in  whatever  manner  of  way." 

Now,  supposing  that  on  the  day  week  after 
dosing  the  record  the  parties  come  before  the 
Lord  Ordinary  with  the  issues  they  think  proper  for 
the  trial  of  the  cause,  and  he  is  of  opinion  that  the 
case  ought  to  be  tried  by  jury  trial,  and  approves 


of  iMoes  to  carry  oat  tfast  pvpoae,  what  then? 
Thestatnte  provides  in  the  next  section  tothe  one  I 
Bead — ' '  Any  interloentor  pronounced  by  the  Lord 
Ordinary  as  provided  for  in  the  preceding  section, 
except  under  sub-division  (1)" — which  does  not 
concern  ns  here— "shall  be  final,  unless  within 
six  days  from  its  date  the  parties,  or  either  of 
them,  shall  present  a  reclaiming-note  against  it 
to  one  of  the  Divisions  of  the  Ck>nrt,  by  whom  the 
cause  shall  bo  heard  snmmarily."  Weil  then, 
on  that  day — in  the  present  case  "this  day  week"— 
the  Lord  Ordinary  hears  parties,  and  adjusts  an 
issne  for  the  trial  of  the  canto,  and  there  is  a 
reclaiming-note  competent  to  eittier  party,  what 
then  is  the  meaning  of  this  reclaiming-note  ? 

I  think  it  is  an  extravagant  reclaiming-note, 
and  I  think  we  would  be  doing  an  injustice  to 
litigants  if  we  gave  any  countenance  to  such  i 
course  of  procedure.  The  case  mnst  go  back  to 
the  Lord  Ordinary.  Of  course  I  do  not  say  any- 
thing as  to  what  course  he  may  think  proper  to 
adopt  when  the  parties  are  before  him  with  tbeir 
issue  to  be  adjusted.  When  he  has  heard  them 
be  may  judge  whether  the  case  is  to  be  tried  by 
a  jury  or  a  proof  before  himself,  and  then  a 
reclaiming-note  will  be  competent  to  either  party 
whatever  he  should  decide.  Bnt  this  reclaiming- 
note  must  be  dismissed  with  expenses. 

LoBO  BuTHiBvtTXD  C1.ABK  and  Lobd  Lzb  ccq- 
carred. 

The  Coart  adhered. 

Counsel  for  the  Appellants — Salvesen.  Agents— 
H.  B.  &  F.  J.  Dewar,  W.8. 

Coonsel  for  the  Bespondent — ^A.  S.  D.  Thomson. 
Agent— Wm.  Oflioer,  S.S.C. 


Tvemlay,  July  16. 
SECOND     DIVISION. 

BOWIE   AND   0THEK8   V.   PATERSON. 

Siuee$$ion— Power  of  Appointment. 

In  an  antenuptial  contract  of  marriage  the 
power  was  reserved  to  the  hnsband  to  appor- 
tion a  snm,  which  it  was  stipulated  he  shonld 
provide,  as  be  thought  proper  among  the 
children  of  the  marriage,  and  failing  Ui 
doing  so,  a  similar  power  was  given  to  the 
wife  should  she  survive  him.  Should  neither 
exercise  the  power  of  apportionment  the 
sum  was  to  be  divided  equally  among  the 
children.  The  husband  died  first,  withont 
having  exercised  the  said  power.  After  bis 
death  the  wife  became  party  to  a  bond  and 
assignation  in  secarity  by  a  son  in  favour  of 
an  assurance  company,  whereby  she  appor- 
tioned to  the  said  son,  his  heirs  and  assignees, 
a  snm  of  not  less  than  one-fifth  part  orshar* 
of  the  sum  stipulated  for  in  the  marriage- 
contract.  She  died  possessed  of  conBiderabl* 
moveable  property,  leaving  a  trust-disposition 
and  settlement  in  which  she  directed  the 
trustees  to  pay  the  residue  of  her  whole  estate 
to  the  children  who  should  survive  her,  with 
the  exception  of  one  daughter,  to  wh«n  only 
a  sam  of  £100  was  left,  in  aach  shares  as  she 
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ebonld  appoint  by  any  writing  ander  her 
hand,  failing  which  in  equal  shares ;  declar- 
ing that  tbese  provisiona  should  be  in  full 
satisfaotion  of  any  claim  competent  to  them 
on  her  death,  "  whether  legally  or  under  my 
said  marriage-contract." 

Hdd  that  the  bond  and  assignation  in 
security  contained  a  valid  appointment  to 
the  son  therein  mentioned  to  the  extent  of 
one-fifth  of  the  estate  held  in  trust  under  the 
marriage-contract,  and  that  the  remaining 
four-fifths  of  that  estate  fell  to  be  divided 
equally  among  the  other  children  of   the 
marriage,  or  those  in  their  right,  the  power 
of  apportionment  not  having  been  exercised 
with  regard  thereto. 
Mr  William  Bowie  and  A.nnetta  Antonia  Louisa 
Thnrbum  were  married  in  1840.     By  an  ante- 
nuptial contract  of  marriage  Mr  Bowie,  inter  alia, 
bound  himself  to  provide  by  insurance  on  his  own 
life,  or  otherwise  the  sum  of  £4000,  and  to  take 
the  rights  and  securities  thereof  to  himself  and 
bis  promised  spouse  and  the  survivor,  in  con- 
janot  fee  and  liferent  for  her  the  said  Ajinetta 
A.  L.  Xhurbnm's  liferent  use  only,  and  to  the 
children  of  the  marriage  and  the  issue  of  these 
children  in  fee.     It  was  declared  that  it  should  be 
in   the  power  of  William   Bowie  to  divide  and 
apportion  as  he  should  think  proper  among  the 
said  children  or  their  issue  the  above  provision 
in  their  favour,  and  in  case  of  his  death  without 
making  any  such  division,  his  wife,  if  she  sur- 
vived him,  was  to  have  the  same  power.     In  case 
such  power  w.is  not  exercised  by  either,  the  sum 
was  to  be  equilly  divided  among  the  children  of 
the  marriage.     It  was  also  declared  that  the  said 
provision  in  favour  of  the  children  should  be  in 
fnU  satisfaction  to  them  of  all  bairns'  part  of 
gear  or  legitim. 

By  mutual  disposition  and  settlement,  dated 
9th  May  1849  and  registered  13th  March  1867, 
Mr  and  Mrs  Bowie,  on  the  narrative  of  the  fore- 
said antenuptial  contract  of  marriage  and  obliga- 
tion above  mentioned,  and  that  the  said  William 
Bowie  had  effected  two  policies  of  insurance  on 
his  life,  amounting  together  to  £8000,  assigned 
the  same  to  his  said  wife  in  liferent  in  the  event 
of  her  surviving  him,  and  to  the  child  or  children 
of  the  marriage  who  might  be  alive  at  the  time, 
in  such  proportions  as  he  might  direct  by  any 
writing  under  his  hand;  or  failing  his  leaving 
such  writing,  then  his  said  wife  should  have  the 
power  of  making  such  apportionment,  and  fail- 
ing either  of  them  leaving  such  writing,  then  the 
said  sums  should  be  divided  among  his  said 
children  share  and  share  alike.  Certain  trustees 
were  nominated  and  appointed  to  carry  out  the 
purposes  of  the  settlement. 

Mr  Bowie  died  on  5th  January  1856  without, 
having  exercised  the  power  of  apportionment 
reserved  to  him  in  the  marriage-contract.  He 
was  survived  by  his  wife,  and  also  by  six  children, 
viz.,'(l)  Marizza  Bowie  or  Paterson,  (2)  John 
Mure  Bowie,  (3)  Elizabeth  llinrbum  Bowie  or 
Hopcroft,  (4)  Annetta  Antonia  Louisa  Bowie  or 
Edwards,  (5)  Bobert  Thurbam  Bowie,  and  (6) 
Henrietta  Isabella  Bowie. 

Mrs  Bowie  died  on  23rd  January  1888, 
survived  by  the  same  children,  leaving  a  tmst- 
dispoflition  and  settlement  dated  12th  May 
1877,  by  which  she  conveyed  her  whole  estate 
to  trustees  for  certain  purposes.    Inter  alia,  she 


directed  her  trustees  to  pay  her  daughter  Mrs 
Marizaa  Bowie  or  Paterson  the  sum  of  £100,  and 
to  pay  the  residue  of  her  whole  estate  to  her  whole 
children  who  survived  her,  other  than  Mrs  Pater- 
son, in  such  shares  as  she  should  appoint  by  any 
writing  under  her  hand,  failing  which  in  equal 
shares,  and  she  declared  that  these  provisions  in 
favour  of  all  her  children  should  be  "in  full 
satisfaction  to  them  of  legitim  and  execntry,  and 
of  all  claims  competent  to  them  on  my  decease, 
whether  legally  or  under  my  said  marriage- 
contract.  " 

Mrs  Bowie  died  possessed  of  moveable  estate 
to  the  amount  of  £9684,  10s.  lid.  She  left  no 
other  testamentary  writing,  or  other  writing 
under  her  hand  dealing  with  her  estate.  She 
bad,  however,  become  party  to  a  bond  and  assig- 
nation in  security  dated  2nd  November  1883, 
granted  by  her  son  John  Mure  Bowie  in  favour 
of  the  Scottish  Life  Assurance  Company  for  £500, 
whereby  he  assigned  to  the  company  in  security 
of  a  loan  his  whole  right  and  interest  to  the 
sums  held  in  trust  under  the  mutual  disposition 
and  settlement,  and  the  disposition  by  Mr  Thur- 
burn  already  referred  to,  in  so  far  as  they  might 
then  belong  or  thereafter  become  payable  to  him. 
The  bond  and  assignation  then  proceeded — 
"And  I,  the  said  Annetta  Antonia  Louisa  Thnr- 
bum or  Bowie,  having  regard  to  my  right  of 
apportionment  or  disposal  of  the  funds  and 
others  held  in  trust  as  aforesaid,  and  considering 
that  I  have,  for  the  further  security  of  the  said 
company,  agreed  to  exercise  now  in  favonr  of 
my  said  son  the  said  John  Mure  Bowie  the  rights, 
and  powers  conferred  upon  me  by  the  said 
mutual  settlement  and  disposition  of  the  said 
Bobert  Thurbnrn :  Therefore  I  have  apportioned 
and  do  hereby  apportion  to  the  said  John  Mura 
Bowie  and  to  his  heirs  and  assignees  a  sum  of 
not  less  than  one- fifth  part  or  share  of  the  fore- 
said sum  of  £4000,  and  a  further  sum  of  not  less 
than  one-fifth  part  or  share  of  the  price  or  value 
that  may  be  obtained  for  the  said  house  No.  28 
Kegent  Terrace,  when  the  said  house  comes  to 
be  sold." 

On  William  Bowie's  death  in  1866  the  tmsteea 
under  the  marriage-contract  and  mutual  trust- 
disposition  and  settlement  entered  into  posses- 
sion of  the  trust-estate.  They  received  payment 
from  the  Assurance  Companies  of  the  sum  of 
£3790,  7s.  lOd.,  and  invested  the  same  along 
with  a  sum  of  £209,  12s.  2d.  which  was  granted 
by  Mr  Thnrbum,  the  father  of  Mrs  Bowie,  in 
order  to  make  up  the  sum  of  £4000  contained  in 
William  Bowie's  obligation  in  the  marriage-con- 
tract. Mr  Thurburn  had  by  a  previous  disposi- 
tion conveyed  the  house  28  Begent  Terrace, 
Edinburgh,  to  the  same  trustees,  directing  that 
it  should  be  held  for  Mr  and  Mrs  Bowie's  liferent, 
'  and  that  the  price  of  the  same,  when  sold  as 
'  therein  directed,  should  be  applied  in  the  same 
manner  as  the  sums  payable  under  the  policies 
of  assurance.  When  Mrs  Bowie  died  the  sums 
held  in  tmst  under  the  antenuptial  contract  and 
the  mutual  disposition  and  settlement  were  a 
bond  and  disposition  in  security  for  £4000  over 
heritable  subjects  in  Aberdeen,  and  the  house  in 
Begent  Terrace,  Edinburgh. 

'These  funds   having   become  divisible  on  the 

death  of  Mrs  Bowie,  Mrs  Paterson  claimed  that 

they  should  be  divided  equally  among  the  children 

'   of  the  marriage.     The  view  of  the  tmstees  was 
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that  by  her  trast-dispoaUion  ^nd  settlement  and 
the  bond  and  assignation  in  Bsoarity  mentioned 
above  Mrs  Bowie  bad  validly  exercised  the 
power  of  appointment  reserved  to  her  in  the 
marriage-contraot,  and  that  the  trust  funds  should 
be  divided  into  five  shares,  one-fifth  whereof 
shonld  be  paid  to  John  Mure  Bowie,  and  the 
remaining  shares  distribnted  equally  among  the 
other  four  children  of  Mrs  Bowie,  excluding  Mrs 
Faterson.  They  therefore  refused  to  accede  to 
Mrs  Paterson's  claim. 

In  these  circumstances  this  case  was  presented 
to  obtain  the  judgment  of  the  Court  on  the 
questions  whioh  had  arisen.  The  first  parties  to 
the  case  were  the  trustees  under  the  marriage- 
contract  and  mutual  disposition  and  settlement 
of  Mr  and  ISIrs  Bowie.  Mrs  Paterson  was  the 
second  party,  and  the  third  parties  were  the 
other  four  children  of  Mr  and  Mrs  Bowie  or 
those  in  their  right. 

The  questions  submitted  for  the  opinion  of  the 
Court  were  the  following:— "(1)  Whether  the 
first  parties,  the  said  trustees,  are  bound  to 
divide  the  trust-estate  mentioned  in  article  6  of 
the  foregoing  case  equally  among  the  whole 
children  of  the  marriage  of  Mr  and  Mrs  Bowie  ? 
or  (2)  Whether  the  deeds  referred  to  contain  a 
valid  appointment  of  one-fifth  of  the  said  trust- 
estate  in  favour  of  John  Mure  Bowie,  the  balance 
being  unappoinied?  or  (3)  Whether  the  said 
deeds  contain  a  valid  appointment  of  the  whole 
trust-estate  to  the  effect  of  excluding  the  party 
of  the  second  part  from  any  right  to  a  share  of 
the  same,  and  dividing  it  among  the  parties  of 
the  third  part  as  follows,  viz.,  one-fifth  to  John 
Mure  Bowie,  and  four-fifths  equally  among  the 
other  four  children  of  Mr  and  Mrs  Bowie,  or 
those  in  their  right? 

The  first  and  third  parties  argued— Mrs  Bowie 
alone  had  the  power  of  appointment  here  as  her 
husband  had  died  without  exercising  his  power 
of  appointment.  She  had  validly  executed  that 
power  when  she  joined  in  the  bond  and  assigna- 
tion in  security  granted  by  John  Mure  Bowie,  as 
.  was  expressed  in  the  deed  itself.  That  left  fonr- 
fifths  of  the  trust  money  undisposed  of.  But 
she  had  provided  a  scheme  of  distribution  of  that 
sum  by  her  trust-disposition  and  settlement.  If 
a  testatrix  possessing  power  to  make  a  scheme  of 
distribution  of  a  certain  part  of  her  estate  made 
a  setttlement  disposing  of  her  whole  estate  in  a 
particular  manner,  by  leaving  it  to  an  executor, 
Ac,  the  part  over  which  she  had  the  power  of 
apportionment  was  divided  in  the  manner  pro- 
vided in  the  settlement,  as  it  was  not  necessary 
to  narrate  particularly  that  she  was  exercising 
her  power  of  appointment — Smith  v.  Uilne, 
June  6,  1826,  6  S.  670  (N.  Ed.  685)  ;  HyOop  v. 
MaxweU's  Trustees,  February  11,  1834, 12  S.  413 ; 
Cfrierson  v.  MiOer,  July  3,  1852,  14  D.  98 ; 
Mackenzie,  19th  June  1874,  1  B.  1060.  If  the 
testatrix  clearly  expressed  her  intention  of  leav- 
ing the  property  over  which  she  had  power  in  a 
certain  manner  the  Court  would  give  effect  to 
her  intention — Mackie  v.  Mackie's  Trustees,  July 
4,  1885,  12  B.  1230.  It  was  plain  that  she  had 
so  expressed  her  intention  here.  The  appoint- 
ment to  John  Mure  Bowie  of  one-fifth  of  the 
trust-estate  was  quite  plain  and  valid.  Then  she 
left  £100  to  Mrs  Paterson,  which  was  to  come 
out  of  the  general  estate,  and  she  directed  that 
the  residue  of  her  estate,  including  the   trust 


funds,  should  be  divided  equally  among  her  other 
children,  plainly  showing  that  Mrs  Paterson  was 
not  intended  to  participate  at  all  in  the  scheme 
of  division.  If  she  had  meant  otherwise  she 
would  have  granted  John  Mure  Bowie  one-sixth 
only,  and  not  one-fifth  of  her  estate.  The  recent 
case  of  Whyte  v.  Murray,  November  16,  1888, 
16  B.  95,  which  appeared  to  be  against  the  con- 
tention of  these  parties,  could  be  distinguished 
from  the  present,  as  the  sum  there  to  which  the 
son  was  found  to  have  no  title  had  originally 
been  the  property  «f  the  wife,  and  at  the  date  of 
the  case  she  was  alive  and  in  the  enjoyment  of 
the  securities.  These  elements  were  absent  from 
this  case. 

The  second]  party  argued — No  appointment 
had  been  made.  It  was  admitted  that  Mr  Bowie 
had  not  exercised  his  power  of  appointment 
Neither  had  Mrs  Bowie.  The  bond  and  assigna- 
tion in  seourity  was  merely  an  arrangement  with 
John  M.  Bowie  to  enable  him  to  borrow  more 
easily  from  the  insurance  company.  When  it 
was  executed  Mrs  Bowie  was  not  thinking  at  ^ 
of  the  shares  of  the  trust  funds  which  were  to  go 
to  the  children.  It  was  admitted  that  Mrs 
Paterson's  £100  was  to  come  ont  of  "Mrs  Bowie's 
own  estate,  and  Mrs  Paterson  claimed  no  more 
from  that  fund,  but  she  was  entitled  to  get  a  fair 
share  of  the  marriage  trust  funds  so  far  as  these 
had  not  been  disposed  of  by  any  deed  of  appor- 
tionment executed  by  the  spouses. 

At  advising — 

liOSD  YouNQ— I  do  not  think  that  this  is  a  case 
of  any  particular  difiSonlty.  The  question  lies  in 
a  nutshell.  The  funds  contained  in  the  marriage- 
contract  of  Mr  and  Mrs  Bowie  are  the  only  funds 
with  which  we  are  concerned,  and  by  that  con- 
tract there  is  given  to  the  wife  a  liferent  of  the 
funds,  and  the  fee  to  the  children  of  the  marriage. 
She  was  the  survivor,  and  had  no  estate  in  it 
except  a  liferent,  and  the  fee  was  in  the  children 
unless  the  parents  directed  otherwise.  The  father 
died,  not  having  exercised  his  power  of  apportion- 
ment ^  the  power  was  then  in  her,  and  the  oily 
question  is,  whether  she  exercised  that  power? 
Failing  any  exercise  of  that  power  by  her  the 
fund  would  fall  to  be  equally  divided  among  her 
children. 

Now,  the  first  question  ie,  whether  this  docu- 
ment which  she  granted  in  favour  of  John  Bowie, 
and  which  bears  to  be  an  exercise  of  her  power 
of  apportionment,  is  effectual?  No  doubt  it  was 
executed  by  her  at  the  time  it  was  executed  for 
a  particular  purpose,  but  I  think  it  was  a  good 
exercise  of  her  power  of  apportionment  of  one- 
fifth  of  the  estate  over  which  that  power  existed. 

Now,  is  there  any  further  exercise  of  that 
power  by  her?  There  is  no  other  suggested 
except  her  settlement,  but  her  settlement  contains 
nothing  of  the  kind.  She  gives  £100  to  one  of 
her  daughters,  but  it  was  admitted,  and  even 
pressed  upon  us,  that  that  was  to  be  paid  ont  of 
her  own  estate,  and  not  ont  of  the  marriage- 
contract  funds.  Then  there  is  a  direction  to 
divide  the  rest  of  her  own  estate  among  the  rest 
of  her  children  equally.  That  is  not  an  exerdfe 
of  her  power  of  apportionment  at  all.  I  am 
therefore  of  opinion  that  we  should  find  there 
has  been  a  vaUd  appointment  of  the  fund  to  the 
extent  of  one-fifth  to  John  Mure  Bowie,  and  the 
trustees  must  satisfy  his  claim,  but  that  there  has 
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been  no  exercise  of  the  power  of  apportionment 
as  regards  the  other  fonr-fifths  of  the  fund,  and 
that  it  falls  to  be  divided  equally  among  the 
other  children. 

IiOBD  BcTEsaFCBD  CiiABK,  IiOBD  Leb,  aud  the 
LoBD  JuBiiOK-CiiBBK  concurrcd. 

The  Court  pronounced  thia  interlocutor : — 
"  The  Lords  haviog  considered  the  special 
case,  and  heard  connsel  for  the  parties 
thereon,  are  of  opinion  that  the  deeds  therein 
referred  to  contain  a  valid  appointment  to 
John  Mure  Bowie  of  one-fifth  of  the  estate 
held  by  the  trustees  under  the  antenuptial 
marriage-contract,  and  that  the  remaining 
four-fifths  of  said  estate  fall  to  be  divided 
in  five  equal  shares  among  the  parties  of 
the  second  and  the  parties  of  the  third  part, 
other  than  the  said  John  Mure  Bowie — that 
is  to  say,  one-fifth  to  Mrs  Marizza  Bowie  or 
Paterson;  one-fifth  to  the  trustees  and  as- 
signees under  the  indenture  aud  settlement 
on  the  marriage  of  Mrs  Annetta  Antonia 
Louisa  Bowie  or  Edwards,  wife  of  William 
Henry  Edwards  ;  one-fifth  to  the  trustees 
Under  the  marriage-contract  of  Mrs  Eliza- 
beth Thurburn  Bowie  or  Hoporoft ;  one- 
fifth  to  Robert  Thurburn  Bowie;  and  one- 
fifth  to  Henrietta  Isabella  Bowie  :  Find  the 
parties  to  the  special  case  entitled  to  pay- 
ment out  of  the  funds  of  the  said  estate  of 
the  expenses  incurred  by  them  in  relation  to 
the  case,"  &o. 

Counsel  for  the  First  and  Third  Parties- 
Jameson— O.  N.  Johnstone.  Agents — Macrae, 
Plett,  &  Rennie,  W.S. 

Counsel  for  the  Second  Party — Sym.  Agent — 
William  Fraser,  S.S.C. 


Tuesday,  July  16. 
FIRST    DIVISION. 

HAMILTONS  V.  HAMILTON'S  TRUSTEES. 
Proof— Secondary  Evidence— SkUUd  Witnessei— 
Value  of  Colliery. 

In  an  action  of  reduction  of  a  morti*  eauta 
trust  settlement  and  codicil,  on  the  ground 
of    facility  and   circumvention,    the   Court 
granted  a  warrant  ordaining  the  defenders 
toallowan  inspection  of  the  plant,  machinery, 
and  working  plans  of  certain  collieries — a 
large  share  in  which  belonged  to  the  trnst- 
estate —  the  object  being  to  obtain  evidence 
of  their  value  for  the  purposes  of  the  pur- 
suer's case. 
James  Hamilton,  a  large  c«almaster  in  Glasgow, 
died  on  27th  Angnst  1888,  when  be  was  seventy- 
five  years  of  age,  leaving  a  trust-disposition  and 
settlement  dated  7th  April  1874,  with  two  codicils 
appended  dated  7th  May  1877  and  18th  December 
1882.     Under  these  deeds  the  traster  provided 
for  an  equal  division  of  the  annual  proceeds  of 
the  undivided  residue  among  his  whole  children 
(three  sons  and  three  danghters),  the  issue  of  a 
predeceasing  child  to  take  their  parents'  place, 
and  upon  the  dissolution  of  the  firm  of  M'Cnlloch 


&  Company,  who  owned  several  collieries,  and 
of  which  firm  the  truster  was  the  leading  partner, 
he  provided  for  an  equal  division  of  his  realised 
share  among  bis  whole  children. 

By  a  codicil  of  14tb  June  1888,  and  a  trust- 
disposition  and  settlement  of  6th  July  1888,  the 
truster  reduced  his  daughters'  provisions  to  a 
mere  liferent  of  a  sum  of  £6000, 

The  danghters,  or  their  representatives,  brought 
an  action  of  reduction  of  the  last  two  deeds 
against  the  sons,  alleging  that  their  father  had 
been  induced  to  sign  them  by  the  fraud  and. 
circumvention  of  one  of  the  defenders. 

The  pursuers  stated  the  value  of  the  truster's 
estate  at  the  time  of  his  death  at  £120,000.  The 
defenders  stated  it  at  £50,000. 

An  issue  was  adjusted,  aud  the  cause  was  set 
down  for  trial  at  the  sittings  at  the  close  of  the 
summer  session. 

The  pursuers  moved  the  Court  for  a  warrant 
ordaining  the  defenders  to  allow  an  inspection 
of  the  plant,  machinery,  and  working  plans  of 
the  collieries  by  two  mining  engineers,  "in 
order  to  estimate  the  value  of  the  said  plant, 
machinery,  and  collieries." 

The  defenders  opposed  the  motion,  nrging  that 
the  pursuers  would  get  all  the  information  to 
which  they  were  entitled  from  the  balance-sheets 
of  the  business  (some  of  which  the  defenders 
themselves  intended  to  impugn),  the  inventory 
of  the  deceased's  personal  estate,  and  the  business 
books  of  the  firm.  All  that  could  be  reasonably 
asked  or  was  required  at  this  stage  was  a  general 
view  of  the  value  of  the  collieries,  so  as  to  compare 
the  estimate  made  of  it  by  the  truster  and  bis 
sons  respectively.  An  inquiry  of  the  kind  asked 
might  be  competent  if  the  deeds  were  reduced, 
but  net  at  the  present  stage.  In  any  case  the 
working  plans  ought  not  to  be  pnt  into  the  hands 
of  other  parties. 

The  Court  granted  the  motion, 

Connsel  for  the  Pursuers — Murray.  Agents— 
Oarmiohael  &  Miller,  W.S. 

Connsel  for  the  Defenders— 0.  S.  Dickson. 
Agents  -Webster,  Will,  A  Ritchie,  S.S  C. 


Tuesday,  July  16. 
SECOND    DIVISION. 

CREEVY  V.  HANNAT'S  PATENTS  COMPANY 

(limited). 

Reparation — Lead  Poisoning — Factory  and  Work- 
sfiopAct  1883  (46  and  47  Viet.  cap.  53),  tee.  8 
—  White  Lead. 

Held  (Lord  Lee  diss.)  that  the  provisions 
of  the  Factory  and  Workshop  Act  1883  (46 
and  47  Yict.  o.  53)  with  regard  to  the  manu- 
facture of  white  lead  applied  to  c^bonate  of 
lead,  and  did  not  apply  to  a  salt  of  lead 
called  white  lead  used  as  a  substitute  for 
that  article,  but  which  was  in  reality  a  sul- 
phate of  lead. 

A  workman  employed  in  a  factory  far  the 
manufacture  of  Haimay's  white  lead  became 
ill  with  lead  poisoning,  and  brought  an 
action  of  damages   against  his  employers. 
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Held  (Lord  Lee  din.)  that  he  had  failed  to 
show  that  it  was  a  white  lead  factory  in  the 
sense  of  the  Factory  and  Workshop  Act  1883, 
or  to  prove  that  Uie  injarieu  sustained  by 
him  resulted  from  any  neglect  or  failure  on 
the  part  of  the  defenders  to  take  proper  pre- 
oaations  for  the  protection  of  their  work- 
men. 
James  Creery,  60  Ehkwthom  Street,  PossU  Park, 
Glasgow,  brought  an  action  of  damages  in  the 
Sheriff  Court  at  Glasgow  against  Hannay's 
Patents  Company  (Limited),  67  Great  Clyde 
Street,  Glasgow,  for  injury  to  his  health  caused 
by  lead  poisoning  while  in  their  employment 
from  July  1887  to  June  1888.  The  defenders 
manufactured  a  substance  called  "white  lead " 
as  a  aabstitnte  for  the  ordinary  white  lead  of 
commerce.  Their  product  was  sulphate  of  lead, 
whereas  ordinary  white  lead  is  carbonate  of  lead. 
By  the  Factory  and  Workshop  Act  1883  (i6 
and  47  Vict.  o.  53)  sec.  3,  it  is,  irUer  alia,  provided 
that  a  white  lead  factory  shall  not  be  certified  to 
be  in  conformity  with  this  Act  unless  the  sehe- 
daled  conditions — that  is  to  say,  the  conditions 
specified  in  the  schedule  to  this  Act,  as  amended 
by  any  order  of  a  Secretary  of  State  under  this 
section,  and  including  any  conditions  added  by 
any  such  order — have  been  complied  with.  The 
schedule  referred  to  in  the  section  before  referred 
to  is  as  follows  : — "  (1)  The  stacks  and  stoves  in 
the  factory  must  be  efficiently  ventilated.  (2) 
There  must  be  provided  for  the  use  of  the  persons 
employed  in  the  factory  aufflcient  means  of  fre- 
quently washing  hands  and  feet  with  a  sufflcient 
supply  of  hot  and  cold  water,  soap,  towels,  and 
brushes.  (3)  There  must  be  provided  in  addition, 
for  the  use  of  women  employed  in  the  factory,  suffl- 
cient baths,  with  a  sufficient  supply  of  hot  and  cold 
water,  soap,  towels,  and  brushes.  (4)  There  must 
be  provided  for  the  use  of  the  persons  employed 
in  the  factory  (but  not  in  any  part  of  the  factory 
where  any  work  is  carried  on)  a  proper  room  for 
meals.  (6)  There  must  be  provided  for  every 
person  working  at  any  tank  an  overall  suit  with 
head  covering,  and  a  respirator  or  covering  for 
the  mouth  and  nostrils.  (6)  There  must  be 
accesaibla  to  all  persons  employed  in  the  factory 
a  sufficient  supply  of  acidulated  drink." 

The  pursuer  averred  that  the  defenders  failed 
to  comply  with  the  conditions  required  by  the 
said  statute  and  relative  schedule  under  which 
they  aloae  were  authorised  to  carry  on  business, 
and  that  his  illness  was  the  result  of  the  defen- 
ders' failure  to  observe  the  statutory  obligations 
to  keep  their  factory  in  a  safe  and  satisfactory 
condition,  and  to  comply  with  the  conditions 
specified  in  the  schedule  annexed  to  said  statute  ; 
or  otherwise,  "the  defenders  being  engaged  in 
the  manufacture  of  a  product  similar  in  appear- 
ance to  and  of  the  dangerous  character  of  white 
lead,  failed  to  take  such  precautions  as  were 
necessary  to  prevent  injury  to  those  engaged  in 
the  mannfaoture  of  such  product." 

The  parsuer  pleaded—"  The  pursuer  having 
been  injured  in  his  health  while  in  defenders' 
employment  in  consequence  of  their  violation  of 
the  conditions  laid  down  in  the  schedule  annexed 
to  the  statute  foundeci  on  for  the  protection  of 
workmen  engaged  in  white  lead  manufactories, 
or  in  oouseqaence  of  defenders'  failure  while 
engaged  in  the  manofactore  founded  on  of  a  pro- 
duct similar  in  appearance  to  and  of  the  dangerous 


character  of  white  lead  as  within  oondescanded 
on,  he  is  entitled  to  damages  from  them  there- 
for." 

The  defenders  explained  that  they  were  "• 
limited  company  who  own  and  work  sevaral 
patents,  and,  inter  aiia,  they  manufacture  at  their 
works  at  Possil  Park  a  white  pigment  by  means 
of  a  patented  process  which  is  analogous  in  other 
respects  to  the  process  of  smelting  lead,  and  the 
product  which  they  make  of  lead,  though  popu- 
larly known  as  '  white  lead, '  does  not  contain  the 
same  chemical  properties  as  ordinary  white  lead. 
The  defenders' product  is  a  pare  sulphate  of  lead, 
which  is  a  non-poisonous  salt  of  lead  and  is 
innocuous ;"  that  they  were  ' '  not  bound  to  comply 
with  the  requirements  of  the  Act  in  qnestion, 
but  that,  as  matter  of  fact,  they  of  their  own 
option  have  supplied  the  articles  and  adopted 
the  precantions  which  the  said  Act  requires ;" 
and  that  "any  injuries  which  parsuer  reoeiv<>d 
were  the  result  of  his  own  negligence  in  not 
following  the  medical  advice  and  instrnctions  he 
received,  in  not  observing  the  precantions 
enjoined,  and  making  use  of  the  preventativessnp- 
plied,  and  in  working  while  his  hand  was  in  a 
condition  rendering  him  specially  susceptible  to 
lead  poisoning." 

The  defenders  pleaded— "(1)  The  pursuer's 
health  not  having  been  injured  through  the  fault 
or  negligence  of  the  defenders,  they  are  entitled 
to  absolvitor.  (2)  The  pursuer's  injnries  having 
been  caused  or  materially  contributed  to  by  hia 
own  fault  or  negligence,  the  defenders  are  not 
liable  to  him  in  damages.  (4)  The  pursuer's 
statements  are  unfounded  in  fact.  (5)  The  defen- 
ders not  being  bound  by  the  conditions  pre- 
scribed in  the  Act  founded  on,  are  entitled  to 
absolvitor." 

The  Sheriff-Substitute  (Spkns)  allowed  a  proof, 
the  result  of  which  is  sufficiently  set  oat  in  his 
note,  and  afterwards  pronounced  the  following 
interlocutor: — Finds  the  pursuer  was  in  the 
employment  of  the  defenders  between  July  1887 
and  June  1888:  Finds  the  defenders  carry  on 
business  at  Caledonia  Works  where  the  manu- 
facture  of  a  new  kind  of  white  lead,  under  a 
patent  process,  is  carried  on:  Finds  that  while 
engaged  in  said  work  pursuer  contracted  lead 
poisoning :  Finds,  however,  under  reference  to 
note,  that  it  is  not  proved  that  said  lead  poison- 
ing was  due  to  the  fault  of  defenders,  or  their 
foreman,  or  anyone  for  whom  they  are  respon- 
sible :  Therefore  sustains  the  defences,  and  as- 
soilzies the  defenders:  Finds  no  expenses  due, 
and  decerns. 

'  ■  Note. — ^A  master  is  bound  to  take  all  reason- 
able preoantiond  for  the  safety  of  men  in  his 
employment,  and  where  a  statute  in  conneotion 
with  the  manufacture  of  a  dangerous  compound 
lays  down  certain  regulations  as  to  the  way  in 
which  sueh  manufacture  is  to  be  carried  on, 
these  regulations  are  presumed  to  be  reasonable 
regulations,  and  if  the  master  fail  to  observe 
them  and  injury  results  to  one  or  more  of  those 
employed  by  him  in  consequence  of  such  failure, 
the  employer  may  be  liable  in  damages  to  the 
person  or  persons  so  injured.  This  action  is  to 
some  extent  based  on  this  theory,  on  the  alleged 
ground  that  there  has  been  a  violation  on 
the  part  of  defenders  of  the  Act  46  and 
47  Vict.  cap.  53.  At  the  time  of  the  pass- 
ing of  that  Act  in  1883  it  appears  from  the 
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eTidenoe  that  the  white  lead  of  oommeree  wss 
earbonate  of  lead.     The  process  of  the  defecdeis' 
mannfaotnre  is  desoiibed  in  Dr  Claik's  report — 
copy  of  whioh  is  No  7  of  process,  and  it  is 
explained    in   the   same  gentleman's   evidence. 
The  mannfaotare  in   whioh  the  defenders  are 
engaged  is  not  of  carbonate  of    lead,    but  of 
sulphate  of  lead.     The  scientific  evidence  estab- 
lishes that  the  chief  risk  of  carbonate  of  lead 
arises  from  its  solubility,  whereas  snlphate  of 
lead  is  almost  insolable.     Dr  Clark  further  ex- 
plains that  the  aoidolated   drinks  are  employed 
for  the  purpose  of  converting  carbonate  of  lead, 
if  introduced  into  the  body,  into  sulphate  of  lead. 
It  is  farther  clear  from  the  evidence  tfaat  pertain 
of  the  requirements  of  the  Act  above  referred  to, 
set  forth  in  the  schedale,  are  unnecessary.     I 
refer  to  that  one  providing  that  the  stacks  and 
stoves  in  the  factory  must  be  6n£Boiently  venti- 
lated.    It  appears  from   statements  made   that 
the  Government  Inspector  of  Factories  does  not 
consider   that   the   defenders'  works  fall  under 
the  provisions  of  the  A.ct,  and  I  incline  to  take 
the  view  that  this  is  correct.  •  This  conclnsion 
being  arrived  at,  the  defenders  cannot  be  held 
in  any  way  contravening  tbe  provisions  of  the 
statute.    Nevertheless,  this  fact  does  not  dispense 
with  the  duty  on  tbe  part  of  defenders  of  taking 
Teaaonable   precautions   for  the   safety  of  their 
men,     I  fail,  however,  to  see  that  there  has  been 
any  failure  of  reasonable  precautions.     I  think 
it  is  proved,  in  the  first  place,  that  tbe  mannfac- 
tore  of  defenders'  while  lead  does  not  to  any 
appreciable  extent  give  off  noxious  fumes  in  the 
way  the  ordinary  manufacture  does.     But  apart 
from  this,  so  far  as  I  can  see,  and  so  far  as  is 
applicable  to  their  own  manofacture,  the  defen- 
ders have  complied  with  the  nsual  precautions 
taken  in  white  lead  factories.     It  is  at  all  events 
clear  that  pursuer  has  not  established  that  be..has 
been  poisoned  by  fault  on  tbe  part  of  defenders. 
I   understand   tbat  even  where  the  utmost  pre- 
cautions are  taken  in  the  manufacture  of  whits 
lead  there  will  be  oases  of  white  lead  poisoning. 
In  this  case  it  seems  to  me  more  probable  on  the 
proof  that  if  there  is  fault  on  the  part  of  any- 
body in  connection  witb  pursuer's  illness  it  is 
rather  pursuer's  own  fault  than  that  of  defenders ; 
but  this  is  one  of   those   cases  where   pursuer, 
after  first  suffering  to  some  extent  from  lead 
poisoning,  goes  back  to  tbe  employment  know- 
ing the  risk  of  lead  poisoning.    Some  constitutions 
are  no  doubt  more  susceptible  than  others,  and 
probably  pursuer  is  one  of  those.      But  if  the 
evidence  of  Messrs  Dnncan,  Tervet,  and  Lacy  be 
accepted,  there  was  no  neglect  in  any  partictdar 
of  what  could  be  held  the  master's  duty,  even  if 
the  Act  was  applicable,  with  the  sole  exception 
that  for  a  short  time  there  was  no  proper  room 
for  meals,  but  as  pursuer  did  not  take  his  meals 
at  the  works  this  does  not  affect  the  case  in  any 
way.     I  think  there  is  some  reason  for  supposing 
that  pursuer  was  careless  about  wearing  a  res- 
pirator, also  that  he  handled  white  lead,  and  at 
one  time  he  seems  to  have  had  an  injury  to  bis 
baud  tbrongh  which,  I  think,  it  is  possible  some 
white  lead  may  have  worked  into  the  system. 
In  conclusion,  I  fail  to  see  either  tbat  pursuer 
baa  established  any  fault  on  defenders'  part,  or, 
assuming    fault   has   in    some  particular    been 
proved,  that  he  has  proved  his  illness  was  due 
to  anoh  cause,  while  he  must  be  held  to  have 


known  that  there  was  a  risk  incidental  to  work- 
ing with  white  lead  of  any  kind,  and  that  risk 
he  must  be  held  to  have  accepted  as  incidental  to 
tbe  employment. 

"I  did  not  put  the  question  to  defenders 
whether  they  wanted  decree  for  expenses  in  the 
event  of  my  granting  absolvitor  ?  Probably  snch 
a  decree  would  be  of  no  valne  ;  but  anyway,  as 
pursuer  has  suffered  in  defenders'  employment, 
I  imagine  defenders  do  not  care  for  a  decree  for 
expenses." 

The  pursuer  appealed  to  the  Court  of  Session> 
and  argued — The  Act  did  not  define  white  lead, 
but  it  applied  to  all  white  lead  factories,  and  this 
was  a  white  lead  factory.  When  it  was  passed 
there  was  only  one  kind  of  white  lead,  but  statutes 
which  applied  to  a  genus  included  new  species, 
and  if  they  were  directed  against  certain  known 
methods  of  doing  a  thing  they  were  held  also 
directed  against  new  methods  of  doing  the  thing 
objected  to — Wallace  on  Statutes  (2nd  ed.),  p. 
526;  Maxwell  on  Statutes  (2nd  ed.),  p.  98; 
Taylor  v.  Goodwin,  March  25,  1879,  L.R.,  4 
Q.B.D.  228;  Begina  v.  SmiOi,  June  4,  1870,  1 
Crown  Cases  Beserved,  pp.  266,  270;  Lane  v. 
CoUon,  1702,  12  Modern  Beports,  p.  486.  The 
provisions  of  the  Act  had  not  been  complied  with, 
fot  there  was  no  proper  eating-room,  there  was 
no  proper  ventilation,  and  there  was  no  sufficient 
supply  of  the  stalutory  appliances.  Even  if 
some  of  these  were  inapplicable  to  this  factory, 
that  did  not  relieve  tbe  defenders  from  observing 
the  others  ;  it  merely  showed  a  case  for  modifica- 
tion by  the  Home  Secretary  as  contemplated  by 
the  Act.  In  such  circumstances,  where  a  work- 
man met  with  an  accident  the  master  was  re- 
sponsible for  the  omission  to  supply  the  necessary 
appliances — Murdoch,  v.  M'Kinn<m,  March  7, 
1885,  12  B.  810.  Working  in  lead  was  always  a 
dangerous  occupation,  and  the  defenders  had' 
failed  to  take  such  precautions  for  the  safety  of 
their  workmen  as  they  were  bound  to  take  at 
common  law.  Even  at  common  law  they  were 
bound  to  see  tbe  premises  were  properly  venti- 
lated, and  that  there  was  abundance  of  washing 
appliances,  e.g.,  soap,  brushes,  and  towels. 

Argued  for  the  defenders — Prima  faeie  this 
factory  was  not  under  the  Act,  because  it  was  not 
a  certified  factory,  although  its  existence  was 
known  to  tbe  inspector.  No  prosecution  had 
ever  been  instituted  against  the  defenders  for 
not  complying  with  the  provisions  of  the  statute. 
This  laid  a  heavy  oniu  upon  tbe  pursuer  of  show- 
in  g  that  it  was  under  the  Act,  and  that  he  had 
not  discharged.  But  it  properly  was  not  under 
the  Act,  whioh  was  not  applicable  to  the  manu- 
facture of  this  article.  Its  mere  name  did  not 
bring  it  under  the  Act — converse  of  Smith  v. 
Lindo,  April  29,  1858,  27  L.  J.,  O.P.  196.  It  was 
doubtless  called  white  lead,  but  that  only  ifi  a 
popular  sense,  and  because  it  was  a  cheap  sub- 
stitute for  the  more  expensive  white  lead  of  com- 
merce. The  Act  did  not  regulate  the  manufacture 
of  a  genus — lead — but  of  a  specific  article,  viz., 
carbonate  of  lead,  which  was  dangerous  on  account 
of  its  extreme  solubility.  This  was  not  carbonate 
but  sulphate  of  lead.  The  Act  clearly  did  Aot 
regulate  its  manufacture,  for  it  provided  for  the 
supply  of  sulphuric  acid  in  carbonate  of  lead 
factories  in  order  that  the  insoluble  sulphate 
might  be  formed.     Even  if  the  factory  was  under 
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the  Aot,  the  pursuer  had  failed  to  show  that  the 
iajary  to  his  health  resulted  from  the  failure  of 
the  defenders  to  oomply  with  the  requirements 
of  the  Act.  If  not  nuder  the  Aot,  the  pursuer 
had  failed  to  shoir  that  the  defenders  had  failed 
to  take  any  reasonable  preoautions.  The  utmost 
that  oonld  be  said  was  that  ocoasionally  the  soap 
ran  done  and  the  towels  were  dirty,  bat  the  pur- 
suer had  neTer  complained  of  the  want  of  snoh 
appliances. 

At  advising — 

LoBD  YouNO — This  is  an  appeal  from  the 
Sheriff-Substitute  in  an  action  of  damages  by  a 
workman  in  a  factory  for  injury  to  his  health  in 
oonseqnenoe  of  neglect  on  the  part  of  his  master 
to  use  proper  measures  in  his  premises  for  the 
health  of  his  workmen.  The  action  is  raised  both 
under  the  Statute  46  and  47  Viet.  c.  63,  regulating 
the  manttf  aoture  of  white  lead,  and  also  at  commoa 
law.  The  Aot  46  and  47  Vict.  o.  63,  requires 
certain  precautions  to  be  taken  by  thoM  having 
white  lead  manufastories,  which  the  defenders 
are  said  to  have  neglected. 

There  are  two  questions  raised  with  reference 
to  the  statute,  as  far  as  this  case  is  baaed  on  the 
statute.  The  first  is,  whether  the  statute  is 
applicable  to  the  defenders'  work?  and  the 
second  is,  if  it  Is  so,  whether  the  state  of  the 
pursuer's  health  is  attributable  to  the  defenders' 
neglect  of  its  provisions  ? 

The  judgment  of  the  Sheriff-Substitute  is 
against  the  pursuer  on  both  these  questions, 
and  it  is  to  the  affect  that  the  statute  is  not 
applieable,  this  not  being  a  white  lead  factory. 
The  article  manufactured  is  a  kind  of  white  lead 
no  doubt.  It  serves  as  a  substitute  for  it,  but 
the  weight  of  the  evidence  is,  I  think,  to  the 
effect  that  this  article  is  not  white  lead  within 
the  meaning  of  the  Act — is  not  of  the  character 
of  the  white  lead  to  which  the  Act  applies.  That 
is  a  question  on  which  I  should  have  been  unable 
to  form  a  judgment  without  the  evidence  of 
scientific  people,  or  of  people  versed  in  this  trade 
and  this  article,  but  the  evidence  is  that  this  is 
not  white  lead,  or  possessed  of  those  dangerous 
qualities  in  its  manufacture  that  the  statute  con- 
templates in  making  the  provisions  it  does 
applicable  to  white  lead  factories. 

I  therefore  agree  with  the  Sheriff-Substitute 
that  the  statute  is  not  applicable. 

The  second  question  is,  whether  if  the  statute 
is  applicable,  the  injury  to  the  pursuer's  health 
is  attributable  to  a  failure  on  the  defenders'  part 
to  comply  with  its  provisions?  and  on  that  ques- 
tion I  agree  with  the  Sheriff-Substitute  it  is  not. 
I  think  ^1  the  provisions  required  by  the  statute 
were  taken  by  the  defenders,  and  that  the  state 
of  the  pursuer's  health  is  not  attributable  to 
neglect  on  the  defenders'  part  supposing  the 
statute  is  applicable. 

That  disposes  of  the  case  under  the  statute, 
and  at  common  law  I  am  of  opinion  it  is  not 
proved  that  the  damage  is  attributable  to  any 
fault  on  the  defenders'  part,  or  that  they  neglected 
any  reasonable  and  therefore  proper  precautions. 

I  therefore  think  the  action  is  unfounded  in 
fact,  not  being  supported  by  evidence,  and  that 
the  judgment  of  the  Sheriff-Substitute  should  be 
adhered  to. 

LoBD  BnTHBBFUBD  O1.IBE  oonouned. 


LoBD  Lxs — I  think  that  this  case  is  attendad 
with  difficulty,  but  I  have  been  unable  to  arrive 
at  the  same  oonolusieu  with  your  Lordships. 

The  faots  which  I  consider  to  be  proved  are 
these — 1st,  That  the  work  carried  on  at  the 
defenders'  factory  is  the  production  from  lead  of 
a  white  pigment  which  (hey  call  "white  lead  ;" 
2nd,  that  the  production  of  this  pigment  as  there 
carried  on  is  attended  with  the  danger  known  as 
"lead  poisoning;"  3rd,  that  the  pursuer  as  well 
as  other  men  employed  in  the  works  suffered  from 
such  lead  poisoning;  4th,  that  it  is  not  proved 
that  the  pursuer's  illness  was  caused  by  his  own 
fault,  or  by  any  fault  to  which  he  materially  oon- 
tribnted  ;  5th,  that  the  lead  poisoning  of  the 
pursuer  is  reasonably  accounted  for,  and  moat, 
on  the  evidence,  be  ascribed  to  the  fault  of  the 
defenders  in  ne^eoting  to  observe  the  provisions 
of  the  Factory  and  Workshops  Act  1883,  which 
was  considered  by  the  managers,  to  whom  the 
matter  was  left,  to  be  applicable. 

With  regard  to  the  obligations  undertaken  by 
the  defenders  in  employing  their  woik-people,  I 
observe  that  Mn  Hannay,  the  patentee  of  Uie 
process  and  the  defenders'  director,  states  in 
answer  to  the  question  how  far  the  requirements 
of  the  Act  were  carried  out  at  the  works — "  That 
has  always  been  left  more  to  the  manager  and 
heads  of  the  departments,  but  I  have  given  gene- 
ral instructions  to  see  that  everything  was  given 
to  the  men  that  they  wanted."  And  Mr  Tervet, 
'the  manager,  states — "  I  understood  then  we  were 
compelled  by  the  Act  of  Parliament  and  by  the 
special  rules  to  hare  the  respirators,  aqd  that 
the  men  should  wear  them.  Up  to  the  time  the 
pursuer  was  injured  I  was  certainly  of  the  opinion 
that  this  product  of  ours  fell  under  the  head  of 
white  lead."  It  is  also  proved  by  the  manager's 
evidence  and  by  the  fasts  of  the  case  that  the 
product  as  manufactured  at  these  works  is  not 
Kon-poisoneus. 

If  therefore  I  could  upon  any  technical  ground 
reach  the  conclusion  that  the  Act  applies  only 
to  the  production  of  carbonate  of  lead,  I  ahould 
think  that  employers  in  the  position  of  the 
defenders,  who  knew  the  necessity  of  preoautions 
and  proposed  to  take  them,  incurred  an  obliga- 
tion at  common  law  to  see  to  the  protection  of 
workmen  employed  by  them  on  the  footing  that 
they  accepted  the  responsibility  of  using  such 
precautions. 

But  this  is  a  point  which  in  my  view  does  not 
require  to  be  decided.  For  I  think  that  the 
Factory  and  Workshops  Act  1883,  on  a  sound 
construction,  applies  to  the  defenders'  factory. 
The  statute  makes  it  unlawful  to  carry  on  a 
"white  lead  factory"  excepting  under  the  oon- 
ditions  required  by  the  Act.  These  conditions 
are  not  merely  the  scheduled  conditions,  but  such 
amended,  additional,  or  modified  conditions  as 
the  Secretary  of  State  nuder  section  8  may  see 
fit  to  approve  of  or  impose ;  and  it  is  required 
further,  that  special  nUes  shall  be  adjusted  for 
"every  white  lead  factory"  to  be  approved  of  by 
the  Secretary  of  State.  These  special  rules  are 
to  be  framed  and  transmitted  by  the  occupiers  of 
the  particular  factory,  Eind  provision  is  made  for 
the  publication  and  amendment  of  snoh  spedsl 
rules  in  the  case  of  each  factory,  and  also  for  the 
enforcement  of  them  against  the  work-people  as 
well  as  against  the  manufacturer. 

It  is  said,  however,  that  the  expression  "  white 
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lead  factory"  in  the  statnte  applies  only  to  a 
factory  for  the  production  of  oarbooate  of  lead. 
Xaere  is  nothing  in  the  interpretation  claase  to 
sapport  this  limited  oonstraction  of  the  expres- 
sion, but  it  is  said  that  the  article  known  as 
white  lead  at  the  date  of  the  statute  was  cavbonate 
of  lead,  and  the  sixth  of  the  schedule  conditions 
requiring  that  "a  sufficient  supply  of  acidulated 
drmk"  shall  be  accessible  to  all  persons  employed 
is  said  to  prove  that  carbonate  of  lead  is  in 
view. 

I  assume  that  the  ordinary  white  lead  of  oom- 
meroe  at  the  date  of  the  Act  was  carbonate  of 
l«ad,  and  that  it  was  specially  in  view  of  the 
Legislature  at  that  time.  Bat  in  my  opinion  this 
is  not  a  sufficient  ground  for  holding  that  the 
statute  used  the  expression  "white  lead  factory" 
in  any  snch  limited  sense. 

The  expression  "white  lead  factory"  in  my 
judgment  requires  construction.  It  may  be  oon- 
Btrned,  I  admit,  as  applying  only  to  a  factory  for 
the  production  of  what  was  then  commonly  called 
"white  lead,"  viz.,  carbonate  of  lead.  Bat  it 
can  only  be  so  construed  by  the  aid  of  evidence 
that  the  only  white  lead  of  commerce  then  known 
was  carbonate  of  lead.  I  think,  however,  that 
the  expression  by  itself  is  capable  of  including, 
and  may  reasonably  be  construed  as  applicable 
to,  any  factory  for  the  production  of  any  white 
lead,  the  manufacture  of  which  is  attended  with 
the  risks  which  were  intended  to  be  oarreoted. 
My  opinion  is  that  to  every  such  factory  the 
enactment  is  applicable  that  It  shall  not  be 
carried  on  excepting  under  conditions  approved 
of  by  the  Secretary  of  State  and  subject  to  the 
statutory  inspection. 

I  apprehend  that  the  general  rule  is  well 
settled  that  a  remedial  statnte  of  this  kin4  is  to 
be  interpreted  if  possible  so  as  to  apply  to  all 
forms  of  the  mischief  against  which  it  is  directed. 
I  do  not  say  that  the  words  can  be  disregarded. 
But  I  thii^  that  the  sense  is  chiefly  to  be 
regarded,  and  if  the  words  admit  of  it,  that 
meaning  is  to  be  accepted  which  renders  the 
statute  applicable  rather  than  such  a  limited 
meaning  as  would  make  the  statute  easily  evaded 
and  indeed  inapplicable  to  any  but  one  mode  of 
producing  the  mischief. 

The  defenders'  white  lead,  though  not  carbonate 
of  lead,  and  not  so  soluble  nor  so  poisonous,  is  in 
my  opinion  a  kind  of  white  lead,  the  manufacture 
of  which  according  to  their  process  produces 
the  same  injurious  consequences,  and  I  think 
that  the  principle  of  construction  applied  in  the 
case  of  the  Queen  v.  Smith,  1  Crown  Cases,  p.  266, 
and  also  in  the  case  of  Taylor  v.  Ooodwin,  i 
Q.  B.  Div.  228,  is  sufficient  to  bring  it  within  the 
scope  of  the  Factory  and  Workshops  Act  1883  as 
to  white  lead  factories. 

It  was  argued  that  the  evidence  negatived  this 
view,  because  Mr  Hannay  states  that  the  inspec- 
tor informed  him  that  he  was  working  nnder  the 
Factory  Act  and  not  under  the  White  Lead  Act. 
Even  if  the  inspector  had  been  examined  and 
had  deponed  upon  oath  to  his  opinion  that  the 
statnte  was  inapplicable,  I  conld  net  myself  have 
attached  much  weight  to  his  opinion  in  the 
absence  of  cross-examination  and  of  information 
as  to  the  position  of  the  inspector.  If  it  was 
merely  one  of  the  local  inspectors  of  factories  (as 
to  whose  qutdifications  the  statutes  make  no  very 
strict  provision)  it  would  be  entitled  to  very  little 


weight  either  upon  the  legal  or  npon  the  chemical 
questions  which  have  been  raised. 

But  as  mere  hearsay  by  the  witness  Mr  Han- 
nay, I  feel  bound  to  reject  the  statement  as 
altogether  incompetent  and  valueless. 

The  only  other  argnment  against  the  appli- 
cation of  the  statnte  which  I  think  it  is  necessary 
to  notice  is  that  some  of  the  scheduled  conditions 
are  inapplicable  to  this  factory,  particularly  Nos. 
1  and  6.  But  I  think  that  the  third  clanse  of 
the  Act  contemplates  the  case  of  a  factory  as  to 
which  the  Secretary  of  State  may  find  it  neces- 
sary to  revoke,  altar,  or  modify,  "all  or  any  of 
the  conditions  specified  in  the  schedule,"  and  to 
adapt  the  statutory  conditions  to  the  circam- 
stances  of  the  particular  factory. 

If  the  Act  of  1883  is  applicable  to  the  defenders' 
factory  the  position  of  the  case  is  this — that  the 
defenders  have  carried  on  the  work  without 
enforcing  its  provisions  or  obtaining  any  special 
rules  for  the  management  of  the  works  and  the 
government  of  their  work-people.  In  snch  cir- 
cumstances it  appears  to  me  that  they  are  not 
entitled  to  blame  the  work-people  for  not  asking 
for  things,  or  for  not  using  things  which  were 
supplied.  Therefore,  even  if  there  were  more 
evidence  than  there  is  that  everything  was  sup- 
plied which  could  be  wanted,  I  shonld  think  that 
the  defenders  ware  in  fault  in  not  enforcing 
the  provisions  of  the  Act  and  in  neglecting  to 
provide  themselves  with  the  statutory  means  of 
doing  so,  and  I  should  hold,  in  the  absence  of 
any  other  proved  cause  of  the  pursuer's  illness, 
that  their  negligence  in  this  respect  was  the 
cause  of  the  lead  poisoning  from  which  the  pur- 
suer and  others  suffered. 

Bat  I  think  it  right  to  say  that  in  my  opinion 
the  evidence  of  the  sufficiency  of  the  ventilation 
of  the  drying  house,  and  the  snpply  of  clothing 
and  of  cleansing  aooommodation,  is  far  from 
satisfactory.  There  is  a  considerable  weight  of 
evidence  against  the  defenders  on  these  points. 

The  attempt  to  prove  that  the  pursuer's  illness 
must  have  arisen  from  an  injury  to  his  hand  has 
in  my  opinion  entirely  failed. 

On  these  grounds  I  should  have  held  it  proved 
that  the  pursuer's  illness  was  caused  by  the  fault 
of  the  defenders. 

LoBD  Juscios-OiiKBK— I  cononr  with  the  majo- 
rity of  your  Lordships.  At  the  time  the  Act  was 
passed  on  which  the  pursuer  founds  there  was 
only  one  known  article  of  commerce  called  white 
lead.  That  was  an  article  of  well-known  pre. 
perties  and  composition.  Carbonate  of  lead  was 
the  only  salt  of  lead  which  np  to  that  time  had 
been  produced  in  such  quantities  and  at  such  a 
cheap  rate  as  to  be  applicable  to  the  purposes 
for  which  white  lead  is  used.  We  imow  the 
properties  of  that  white  lead,  and  the  risks 
accompanying  its  manufacture  on  account  of 
its  being  highly  soluble,  and  in  certain  parts  of 
the  process  faming  in  a  manner  highly  iujurions 
to  the  human  system.  It  was  therefore  thought 
desirable  that  regulations  should  be  made  by 
statute  to  protect  workmen  engaged  in  its  manu- 
facture. Now,  these  regulations  must  have  had 
a  bearing  npon  the  chemical  composition  and 
properties  of  the  article.  That  this  was  so  is 
dear  from  what  is  prescribed  to  be  done.  For 
example,  in  every  white  lead  manufactory  there 
must  be  supplies,  in  convenient  places  in  the 
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works,  of  acidulated  water  for  the  men  to  drink 
to  oonnteract  any  poison  they  may  have  taken  in 
by  their  breath  or  swalloved,  bo  that  the  soluble 
carbonate  may  be  turned  into  the  insoluble 
salphate,  and  thns  be  rendered  innoonong. 

It  is  perfectly  plain  that  where  an  Act  prescribes 
such  precautions  having  reference  to  a  chemical 
product  it  may  be  not  only  inexpedient  but 
dangerous  to  bring  under  the  Act  another  pro- 
duct which  for  commercial  conTenience  may  be 
known  by  the  same  name  but  is  of  different 
chemical  composition.  Here  the  snbstance  pro- 
duced in  the  defenders'  process  is  a  sulphate,  and 
to  supply  more  sulphnric  acid  oonld  not  only 
do  no  good  but  might  do  harm.  No  doubt,  as 
Lord  Lee  has  pointed  out,  the  Home  Secretary 
has  power  to  modify  the  requirements  of  the 
statute  in  certain  cases,  but  I  should  be  much 
surprised  if  he  were  advised  to  apply  to  a  new 
product  regulations  which  he  is  entitled  to  make 
for  the  old  one.  I  think  nothing  can  be  more 
dear  than  that  the  whole  legislation  dealing  with 
the  manufacture  of  white  lead  had  reference  to 
the  manufacture  of  one  particular  salt,  and  should 
not  be  applied  to  a  new  and  different  chemical 
product. 

The  new  article  is  called  white  lead,  because 
unless  it  were  so  called  it  would  not  be  bought 
as  a  substitute  for  the  old  snbstance.  It  is  called 
so  not  because  of  its  composition  but  to  indicate 
that  it  may  be  used  as  a  substitute  for  the  old 
white  lead  of  commerce.  Formerly  no  one  oonld 
supply  a  safe  and  cheap  sulphate  substitute  for 
the  dangerous  carbonate  of  lead,  whereas  if  such 
a  sulphate  were  once  produced  at  a  cheap  rate 
it  would  effect  not  only  a  saving  in  price,  bnt 
would  also  lessen  the  danger  to  those  persons 
who  have  to  nse  a  salt  of  lead  as  a  pigment. 
Now,  by  an  ingenious  process  this  sulphate  has 
been  produced  at  a  sufficiently  cheap  rate,  and  it 
is  called  "  white  lead,"  with  the  makers'  name  in 
front.  That  is  not  conclusive  of  the  question, 
and  I  think  the  majority  of  your  Lordships  are 
right  in  holding  that  this  is  not  white  lead  in  the 
sense  of  the  statute,  and  that  the  statute  does  not 
apply. 

Now,  as  to  the  common  law,  I  am  not  satisfied 
that  in  the  manufacture  of  ordinary  sulphate  of 
lead  there  is  any  risk  if  workmen  take  ordinary 
precautions  for  themselves.  I  think  the  defen- 
ders supplied  all  sufficient  appliances  except  that 
up  to  a  certain  date  they  had  no  proper  separate 
room  for  the  men  to  take  their  meals  in.  Had 
it  been  the  case  that  the  pursuer  suffered  in 
health  from  taking  his  meals  in  an  unsuitable 
room  it  might  have  been  held  that  the  defenders 
were  responsible.  But  this  defect  in  the  ar- 
rangements could  not  have  been  the  cause  of 
any  injury  to  the  pursuer,  who  invariably  went 
home  to  his  meals. 

On  these  grounds  I  agree  with  the  majority  of 
yonr  Lordships  that  the  judgment  in  the  Court 
below  was  right. 

The  Court  pronounced  the  following  inter- 
locutor : — 

"Find  in  fact  (1)  that  the  substance 
manufactured  by  the  defenders  is  not  white 
lead  within  the  meaning  of  the  Act  46  and 
47  Vict.  c.  63  :  and  (2)  that  it  is  not  proved 
that  the  injuries  snatained  by  the  pursuer  in 
his  health  and  constitution  resulted  from 


any  neglect  or  failnre  on  the  part  of  the 
defenders  to  take  proper  precantions  for  the 
protection  of  their  workmen ;  Find  in  lav 
that  the  provisions  of  the  foresaid  Act  are 
not  applicable  to  the  factory  of  the  defen- 
ders, and  that  they  are  not  liable,  either 
under  said  Act  or  at  common  law,  to  com- 
pensate the  pursuer  for  the  said  injuries: 
Therefore  dismiss  the  appeal,  and  affirm  the 
interlocntor  of  the  Sheriff-Substitute  ap- 
pealed against :  Of  new  assoilzie  the  defen- 
ders from  the  condnsions  of  the  action: 
Find  them  entitled  to  expenses  in  this 
Court,"  Ac. 

Counsel  for  the  Pursuer — Shind — A.  S.  D. 
Thomson.     Agent— William  Officer,  S.S.C. 

Counsel  for  the  Defenders — Guthrie — Salveten. 
Agents— Campbell  &  Smith,  S.S.C. 


HIGH  COURT  OF  JUSTICIARY. 


Thursday,  July  18. 

(Before  the  Lord  Justice-Clerk,  Lord  M'Laren, 
and  Lord  Butherfnrd  Clark.} 

HOGGAN  V.  WOOD. 

JvttUiary  Ga»a  —  PuUie-house  —  PtMie-Houta 
Actt  Amendment  {Scotland)  Act  1862  (25  and 
26  Viet.  tap.  35),  Schedule  A,  No.  2— Breath 
of  CertifiaOe—^^  Unlawful  Games" — Dominoe* 
Played  for  a  Stake. 

'  The ' '  form  of  certificate  for  pnblic-honses" 
in  Schedule  A,  No.  2,  of  the  Public-Houses 
Acts  Amendment  (Scotland)  Act  1862  con- 
tains the  proviso  that  the  person  to  whom 
the  certificate  is  granted  "do  not  snffer  or 
permit  any  unlawful  games"  within  his 
premises. 

A  publican  was  charged  with  having  per- 
mitted a  number  of   persons    "to  play  at 
dominoes  for  a  stake — un  unlawful  game"— 
within  his  premises,  and  was  convicted.    In 
an  appeal — ?ield  that  dominoes  is  not  an 
unlawful    game,   and    that   the   expression 
"unlawful  games"  does  not  apply  to  a  law- 
ful game  played  for  a  stake,  and  conviction 
quathed. 
Robert  Hoggsn,  publican,   Jock's  Lodge,  Mid- 
lothian, was  charged  at  the  instance  of  George 
Mure  Wood,  S.S.C,  Procurator-Fiscal  before  the 
Justice  of    the  Peace  Court  for  the  county  of 
Edinburgh,  with  having  been  guilty  of  an  offence 
agamst  the  laws   for  the  regulation  of  public- 
houses  in  Scotland,  in  so  far  as  upon  the  8th  day 
of  May  1889,  or  about  that  time,  he  did  permit 
or  suffer  a  number  of  persons  unknown  to  the 
prosecutor  to  play  at  dominoes  for  a  stake — an 
unlawful   game — within   his  premises  at  Jock's 
Lodge  aforesaid,  contrary  to  the  terms  and  coD- 
ditious  of  his  certificate.   He  was  convicted,  and 
took  a  case.   It  was  set  forth  in  the  case  that  it  bad 
been  proved  that  the  appellant  had  permitted  cer- 
tain persons  on  tbe  date  above  mentioned  to  enga^ 
in  a  match  at  dominoes  for  a  stake  within  hit 
licensed  premises. 
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The  Fablio-Hoases  Acts  Amendment  (Scotland) 
Act  1862  (25  and  26  Yiot.  oap.  35),  Sobednle  A, 
No.  2,  "Form  of  certificate  for  pnbljo-houses," 
contains  the  foUowing  proviso — "Provided  that 
the   said  shall    be   licensed   and   em- 

powered ...  on  the  terms  and  conditions 
following — that  is  to  say,  that  the  said  do 

not  snffer  or  permit  any  nnlawfal  games  therein" 
(i.e.,  within  his  licensed  premises). 

The  English  Licensing  Act  1873  (85  and  86 
Yiot.  cap.  94),  sec,  17,  enacts  a  penalty  npon  any 
licensed  person  who  "snfferg  any  gaming  or  any 
unlawful  game  to  be  carried  on  on  his  premises." 

The  Act  1621,  oap.  14,  provides— "That  no 
man  shall  play  at  curds  or  dyce  in  any  common 
hoase,  town,  hostelrie,  or  cookes  honses,  nnder 
the  penalty  of  forty  ponnds  money  of  this  realm, 
to  be  exacted  of  the  keeper  of  the  said  inns  or 
common  honses  for  the  first  fanlt,  and  losse  of 
their  liberties  for  the  next.  Moreover,  that  it 
shall  not  be  lawful  to  play  in  any  other  private 
man's  house  but  where  the  master  of  the  family 
playeth  himself.  And  it  shall  happen  any  man 
to  winne  any  sums  of  money  at  carding  or  dyeing 
attonr  the  sum  of  an  hundreth  merks  within  the 
spaoeof  twenty-four  honres  .  . .  the  superplns  shall 
be  consigned  within  twenty-four  honres  there- 
after in  the  hands  of  the  thesaurer  of  the  kirk  .  .  . 
to  be  employed  alwayas  npon  the  poor  of  the 
paroohe  where  such  winning  shall  happen  to 
fall  out,"  fto. 

Argned  for  the  appellant — Dominoes  was  not 
an  unlawful  game.  The  only  games  unlawful  in 
Scotland  were  "  carding  and  dyeing,"  which  were 
prohibited  by  the  Act  1621,  cap.  14.  The  fact 
that  a  game  lawfnl  in  itself  was  played  for  a 
stake  did  not  make  it  unlawful.  Under  the 
English  Acts  it  had  been  held  that  tbp  game  of 
dominoes  was  not  an  unlawful  game — The  Quetn 
r.  Aihton,  1  E.  &  B.  286.  The  term  "unlawful 
game"  in  the  English  Act  had  been  held  to  mean 
games  made  unlawful  by  statute — Bew  v.  HariUm, 
L.R.,  3  Q.B.D.  454  (Oockbum,  O.  J.,  456);  Jenks 
V.  Turpin,  L.B.,  13  Q.B.D.  505  (Hawkins,  J., 
624).  The  cases  in  which  persons  had  been  con- 
victed for  permitting  the  playing  of  innocent 
games  for  stakes  in  England  had  been  decided 
npon  the  meaning  of  the  word  "gaming"  in  the 
English  Act — Patten  v.  Rhymer,  29  L.J.  (Mag. 
Oases)  189;  Dyson  v.  Maion,  L.R.,  22  Q.B.D. 
861. 

Argued  for  the  respondent — A  lawfnl  game 
played  for  money  was  an  unlawful  game.  The 
term  "  unlawful  game"  in  the  Scotch  statute  was 
equivalent  to  the  term  "  gaming"  in  the  English 
statute.  There  were  no  games  unlawful  in  them- 
selves by  the  law  of  Scotland.  The  Act  1621, 
oap.  14,  did  not  prohibit  the  playing  with  cards 
and  dice  except  for  money.  The  expression  "to 
play"  in  that  Act  was  equivalent  to  "to  game." 
If  the  expression  "unlawful  game"  was  not  equi- 
valent to  "gaming"  it  had  no  meaning  at  all. 
Churning,  if  not  unlawful  by  the  law  of  Scotland, 
was  at  all  events  extra-legal — Calder  v.  Stevens, 
9  Macpb.  1074 :  Qraliam  v.  Poilok,  10  D.  646 ; 
Oreenhuff,  2  Swinton,  236. 

At  advising — 

LoBD  JusnoE-CiiKsx — Wa  heard  a  very  excel- 
lent and  elaborate  argument  npon  this  case,  but 
in  the  view  I  take  of  it  the  point  ie  a  very  simple 
and  a  rery  clear  one. 


It  appears  that  the  Scotch  Public-HoaseStatntes 
do  not,  as  the  English  statutes  do,  contain  any 
prohibition  of  "  gaming,"  but  only  a  prohibition 
of  "  unlawful  games,"  and  accordingly  no  person 
can  be  prosecuted  in  Scotland  nnder  these  statutes 
in  respect  of  any  game  which  he  permits  npon 
his  premises  unless  it  be  a  game  which  is  ' '  un- 
lawful" either  by  statute  or  at  common  law. 

The  contention  of  the  respondents,  as  I  under- 
stood it,  was  that  any  game,  if  played  for  a 
stoke,  became  thereby  an  unlawful  game.  I  am 
unable  to  come  to  any  such  conclusion.  To  play 
a  game  for  a  bet  or  wager  may  be  "  gaming," 
but  I  am  unable  to  see,  without  any  statutory 
enactment  to  that  effect,  that  a  game  which  is  in 
itself  lawful  becomes  an  "unlawful  game"  because 
it  is  played  in  connection  with  some  wager  or 
stake.  We  were  referred  to  a  number  of  cases 
decided  under  the  English  statutes,  and  parti- 
cularly to  a  case  in  whioh  it  was  held  that  the 
playing  of  the  game  of  "puff  and  dart"  for  a 
stake  constituted  ' '  gaming. "  But  that  case  does 
not  settle  that  the  game  of  "  puff  and  dart"  is  an 
unlawful  game,  it  only  settled  that  putting  a 
stake  on  such  a  game  was  "gaming."  And  the 
Scotch  statute  is  so  expressed  that  unless  it  can 
be  shown  that  a  game  is  unlawful  it  cannot  be 
prohibited  nnder  that  statute,  although  the  play- 
ing of  it  may  constitute  "gaming." 

I  wish  to  add,  however,  that  if  a  publican 
permits  anything  like  regular  gambling  to  be 
carried  on  within  his  premises  that  is  an  offence 
which  can  be  dealt  with  otherwise. 

Loan  M'Labsn — I  am  of  the  same  opinion.  I 
am  quite  satisfied  that  the  game  of  dominoes  is 
not  unlawful.  I  am  not  certain  that  by  the  law 
of  Scotland  there  are  any  unlawful  games.  All 
that  I  will  say  is  that  the  Public-Houses  Act  pro- 
hibits the  playing  within  public-houses  of  unlaw- 
ful games,  if  there  be  any. 

Loan  BuTHZBirrBD  OiiASK  concurred. 

The  Oourt  quashed  the  conviction. 

Oonnsel  for  the  Appellant  —  Bhind — Baxter, 
Agents — Menzies,  Bruce-Low,  &  Thomson,  W.S, 

Counsel  for  the  Bespondent — Oloag— Oillespie. 
Agent — Party. 


Thursday,  July  18. 

(Before  the  Lord  Jnstioe-CIerk,  Lord  M'Laren, 
and  Lord  Bntherfurd  Olark.) 

GRAY  V.  DEWAR. 

Jutticiary  Oatet— Summary  Juritdietion  {Scot- 
land) Act  1881  (44  and  45  Viet.  cap.  83),  teet.  8 
and  6,  »ub-iee.  (4)—  Proseeuiion  in  Forms  Pre- 
teribed   by  Local    PoUe*  Act — Application  of 
Summary  Jurisdiction  Acts — Excessive  Penalty. 
The  Summary  Jurisdiction  Act  1881  pro- 
vides, sec.  8 — "  The  provisions  of  the  Sum- 
mary Jurisdiction  (Scotland)  Acts  1864  and 
1881,  hereinafter  called  the  Summary  Juris- 
diction Acts,  shall  apply  to  all  summary  pro- 
ceedings as  enumerated  and  described  in  the 
3rd  section  of  the  Summary  Procedure  Act 
1864,  and  to  all  proceedings  of  the  like  nature 
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which  by  any  fntare  Act  are  directed  or 
anthorised  to  be  taken  summarily  .  .  .  pro- 
Tided  that  where  there  ii  a  general  or  local 
polioe  Act  in  force,  it  shall  be  optional  in 
police  prosecutioDS  either  to  nse  the  forms 
prescribed  by  such  Act  or  the  forms  provided 
by  the  Smmuary  Jurisdiction  Acts."  By 
sec.  6,  Bub-aeo,  (b)  at  the  same  Act  it  is 
enacted  that  in  proceedings  under  the  Sum- 
mary Jurisdiction  Acts  where  the  fine  does 
not  exceed  £20,  the altematiTe imprisonment 
shall  not  exceed  two  months. 

A  prosecution  for  shebeening  was  brought 
in  Dundee  in  the  form  prescribed  by  the 
Dundee  Police  and  Improvement  Oonsolida- 
tion  Act  1882  (45  and  46  Vict.  cap.  185),  and 
the  accused  was  convicted  and  sentenced  by 
the  Magistrates  to  pay  a  fine  of  £15,  or  suffer 
three  months'  imprisonment,   the    punish- 
ment enacted  for  the  offence  by  the  Public- 
Houses  Acts  Amendment  (Scotland)  Act  1862, 
sec.   17.      In  a  suspension— A«<d  that  the 
provisions  of  the  Summary  Jurisdiction  Act 
applied  to  the   prosecution,   and    that  the 
period    of    imprisonment    in    the   sentence 
was   therefore   illegal,    and    sentence   <ui- 
pendtd. 
This  was  a  bill  of  suspension  and  liberation 
brought  by  Maria  Gray,  Dnndee,  of  a  sentence 
pronoanced    by   the   Police   Magistrates   of   the 
burgh  of  Dundee  upon  her  in  a  criminal  libel  at 
the  instance  of  David  Dewar,  Procurator-Fiscal 
of  Court,  whereby  the  Police  Magistrates  ad- 
judged  the  complaiuer  to  forfeit  and  pay  the 
sum  of  £15  sterling  of  penalty,  and  in  default 
of  immediate  payment  thereof,  to  be  committed 
to  the  prison  of  Dnndee  for  the  period  of  three 
calendar    months.      The  charge  on  which  the 
conviction    and    sentence    proceeded  was    that 
she  had  on   Sunday,   23rd  June   1889,  in  the 
house   in    Todbarn    Liane,    Dundee,    occupied, 
rented,  or  used  by  her,  trafficked  in  whisky  or 
other  exciseable  liquor  without  having  obtained 
a  certificate    in   that   behalf,  contrary  to   the 
Public-Houses  Acts  Amendment  (Scotland)  Act 
1862,"  particularly   section    17    thereof.      The 
offence   charged  was  a    second    offence.      The 
complaint  was  in  the  form  prescribed  by  the 
Dnndee  Police  and  Improvement  Oonsolidation 
Act  1882  (45  and  46  Vict.  cap.  185). 

The  Public-Houses  Acts  Amendment  (Scotland) 
Act  1862  (26  and  26  Vict.  cap.  86),  sec  17,  pro- 
vides— "  Every  person  trafficking  in  any  spirits  or 
other  exciseable  liquors  in  any  place  or  premises 
without  having  obtained  a  certificate  in  that 
behalf  in  terms  of  this  Act  shall  be  guilty  of  an 
offence,  and  on  being  convicted  thereof,  shall 
for  each  offence  forfeit  and  pay  the  full  penalties 
provided  in  the  thirtieth  section  of  the  said  first 
recited  Act  (the  Act  9  George  IV.  cap.  58)  .  .  . 
and  in  default  of  immediate  payment  thereof 
shall  be  imprisoned  for  the  entire  periods  re- 
spectively prescribed  by  the  said  thirtieth  section 
of  the  said  first  recited  Act. " 

The  Act  9  George  IV.  cap.  58,  sec.  30,  provides 
that "  For  the  second  offence  the  offender  shall  for- 
feit the  sum  of  £15,  with  the  expenses  of  conviction 
to  be  ascertained  on  conviction ;  and  in  case  such 
penalty  and  expenses  shall  not  be  paid  within 
the  space  of  four  days  next  after  such  second 
conviction  shall  have  taken  place,  then  the 
offender  shall  suffer  imprisonment  upon  his  own 


charge  and   expenses   for    a   period   of  three 
calendar  months." 

The  Summary  Jnriadiotion  (Sootlaod)  Act 
1881  (44  and  45  Vict.  cap.  33),  see.  3,  provides— 
"The  provisions  ef  the  Summary  Jurisdiction 
(Scotland)  Acts  1864  and  1881,  hereinafter  called 
the  Summary  Jurisdiction  Acts,  shall  apply  to 
all  summary  proceedings  as  enumerated  and 
described  in  the  3rd  section  of  the  Summary 
Procedure  Act  1864,  and  to  all  proceedings  of 
the  like  nature  which  by  any  fnture  Act  are 
directed  or  authorised  to  be  taken  summarily  or 
under  the  provisions  of  the  Summary  Jurisdic- 
tion Acts  .  .  .  provided  .  .  .  that  where  there  is  a 
general  or  local  police  Act  in  force  it  shall  be 
optional  in  police  prosecutions  either  to  use  the 
forms  prescribed  by  such  Act  or  the  forms  pro- 
vided by  the  Summary  Jurisdiction  Acts."  See. 
6 — "In  all  proceedings  under  the  Summary  Juris- 
diction Acts  ...(b)  where  a  warrant  of  imprison- 
ment is  granted,  whether  in  default  of  payment  of 
a  penalty,  or  .  .  .  when  the  amount  adjudged  to 
be  paid  .  .  .  exceeds  five  pounds,  but  does  not 
exceed  twenty  pounds,  the  period  of  imprison- 
ment shall  not  exceed  two  months. " 

The  Summary  Procedure  (Scotland)  Act  1864 
(27  and  28  Vict.  cap.  53),  sec.  3,  provides— "The 
provisions  ef  this  Act  may  be  applied  to  ...  (2) 
All  proceedings  to  be  taken  before  any  shetiff, 
justioes,  or  justice,  or  msgistrate  in  Scotland  for 
the  prosecution  of  any  person  who  has  committed, 
or  is  charged  with  having  committed,  any  offence 
or  act  for  which,  under  the  provisions  of  any 
Act  of  Parliament,  he  is  liable  upon  summary 
conviction  before  any  sheriff,  magistrate,  jns- 
tioes,  or  justice,  to  be  imprisoned  or  fined  or 
otherwise  punished." 

Argued  for  the  eemplainer— -By  virtue  of  sec- 
tion 3  of  the  Summary  Jurisdiction  Act  1881  the 
provisions  of  the  Summary  Jurisdiction  Acts 
were  applicable  to  this  prosecation.  The 
proviso  at  the  end  of  that  section  permitted  the 
nse  of  the  forms  contained  in  any  general  or 
local  police  Act  in  police  prosecutions,  but  did 
not  in  any  other  way  restrict  the  application  of 
the  Summary  Jurisdiction  Acts  to  each  prosecu- 
tions— Linton  v.  Sherry,  1  White,  410  ;  JVtoi  v. 
M'Nea,  1  White,  416.  The  period  of  imprison- 
ment was  contrary  to  the  provisions  of  sec.  6  of 
the  Summary  Jurisdiction  Act  1881.  It  was  there- 
fore illegal  and  ought  to  be  suspended.  The 
Court  could  not  reduce  the  sentence  without 
entering  upon  the  merits  of  the  case,  as  the 
amount  of  sentence  was  not  a  fixed  one,  but 
discretionary  within  certain  limits. 

Argued  for  the  respondent— (1)  This  was  not  a 
prosecution  under  the  Summary  Juriadietlon 
Acts.  It  was  brought  under  the  Dundee  Police 
and  Improvement  Consolidation  Act  1882,  and 
the  application  of  the  Summary  Jurisdiction  Acts 
was  excluded  by  the  proviso  in  sec.  3  of  the 
Summary  Jurisdiction  Act  of  1881.  The  sen- 
tence was  in  exact  conformity  with  the  pro- 
visions of  sec.  17  of  the  Public-Houses  Acts 
Amendment  (Scotland)  Act  1862,  and  shonld 
therefore  be  sustained.  (2)  Sub-sec.  (A)  of  sec.  6 
of  the  Act  of  1881  applied  only  where  the  power 
given  in  sub-sec.  (a)  of  the  section  to  mitigate 
penalties  was  taken  advantage  of.  (3)  In  any 
event,  the  sentence  ought  not  to  be  suspended. 
The  Court  could  correct  it  by  limiting  it  to  two 
months. 
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At  adrising — 

LoBD  JcBTiaE-CL£RK — It  appears  from  the 
preamble  of  the  Summary  Jarisdiotion  Aot  of* 
1881,  which  seta  forth  that  in  England  power 
has  been  given  to  magistrates  to  mitigate  penal- 
ties, that  one  of  the  objects  which  the  Aot 
was  passed  to  effeet  was  to  confer  opon  the 
courts  of  summary  jarisdiotion  the  power  to 
mitigate  and  modify  panishments  in  summary 
proceedings. 

The  3rd  section  of  the  Act  proTides  that  "the 
provisions  of  the  Summary  Jurisdiction  (Scot- 
land) Acta  1864  and  1881,  hereinafter  called  the 
Snmmaiy  Jurisdiction  Acts,  shall  apply  to  all 
summary  proceedings  as  enumerated  and  de- 
scribed in  the  3rd  section  of  the  Summary  Pro- 
cedure Aot  1864,  and  to  all  proceedings  of  the 
like  nature  which  by  any  future  Act  are  directed 
or  authorised  to  be  taken  summarily."  The  sec- 
tion then  goes  on  to  provide  that  certain  specified 
classes  of  oases  shall  fall  within  its  provisionB, 
and  contains  the  proviso  that  "where  there  is  a 
general  or  local  police  Act  in  force,  it  shall  be  op- 
tional in  police  prosecutions  either  to  use  the 
forms  prescribed  by  such  Aot  or  the  forms  pro- 
vided by  the  Summary  Jurisdiction  Acts."  It  is 
said  that  if  a  prosecutor  adopts  the  forms  of  a 
general  or  local  police  Act  he  thereby  renders 
nugatory,  and  is  entitled  to  render  nugatory,  the 
provisions  in  favour  of  accused  persons  to  be 
found  in  the  Summary  Jurisdiction  Acts.  That 
is  a  result  at  which  we  could.not  arrive  without 
the  very  olearest  warrant  in  the  words  of  the 
statute.  I  find  no  such  warrant.  I  do  not  think 
.  that  because  the  prosecutor  is  permitted  to  use  ' 
the  forms  prescribed  by  other  Acts,  it  is  therefore 
to  be  implied  that  the  use  of  these  forms  shall 
take  away  from  persons  brought  before  courts  of 
summary  jurisdiction  privileges  given  to  them 
by  the  Act.  It  would  be  anomalous  and 
extraordinary  if  it  lay  with  the  prosecutor  by  his 
choice  of  one  particular  form  of  procedure,  as 
distinguished  from  another,  to  settle  what  power 
the  magistrate  shall  have  in  the  matter  of 
punishment. 

If  it  be  the  case,  thea,  that  the  proceedings, 
notwithstanding  the  form  which  is  adopted,  are 
under  the  Summary  Jurisdiction  Acts,  sec.  6  of 
the  Aot  of  1881  applies,  and  that  section,  taken 
along  with  seo.  3,  provides  that  both  in  the  case 
of  past  and  future  Acts  of  Parliament,  which 
contain  provisions  for  imprisonment  in  default 
of  payment  of  a  penalty,  the  period  of  imprison- 
ment shall  have  a  certain  specified  relation  to 
the  amount  of  the  penalty. 

But  I  do  not  think  that  this  question  is  open. 
I  think  the  case  of  Linton  v.  Sherry  has  decided  it. 
In  that  ease  a  similar  prosecution  to  this  was 
brought  under  the  forms  of  a  police  Act  before  a 
Sheriff-Substitute,  and  the  Sheriff-Substitute, 
acting  upon  his  interpretation  of  the  Summary 
Jurisdiction  Acts,  modified  the  penalty  which 
the  police  Act  made  imperative.  The  prosecutor 
appealed,  and  maintained  that  the  prosecution 
having  been  brought  under  the  forms  of  the 
police  Act  and  not  of  the  Summary  Jurisdiction 
Acts,  the  Sheriff-Substitute  bad  no  power  to 
modify  the  penalty.  The  Court  unanimously 
refused  the  appeal  without  calling  on  counsel  for 
the  respondent,  and  held  that  the  Sheriff-Substi- 
tute had  power  to  modify  the  penalty.  I  think 
that  deoislon  is  expressly  in  point.    For  the 


reasons  already  stated  my  opinion  coincides  with 
the  result  at  which  the  Court  arrived  in  that  case. 
I  therefore  move  your  Lordships  to  suspend  the 
sentence 

LoBD  M'Labbn — It  is  easy  to  see  without  going 
beyond  the  words  of  the  statute  itself  that  the 
Summary  Jurisdiction  Act  of  1881  was  enacted 
as  part  of  a  general  scheme  of  policy  which  the 
Legislature  was  then  engaged  in  oarryiug  out. 
The  preamble  refers  to  the  provisions  of  the 
relative  English   statute,  and   throughout   the 
clauses  of  the  Act  of  1881  two  general  purposes 
can  be  read,  the  establishiag  uniformity  of  pro- 
cedure in  the  inferior  courts,  and  the  establishing 
of  a  system  of  sentences  in  which  the  period  of 
imprisonment  should  bear  some  definite  relation 
to  the  amount  of  the  unpaid  penalty.     But  for 
the  clause  which  refers  in  terms  to  police  prose- 
cutions, I  apprehend  there  could  be  no  doubt 
that  this  statute  is  of  nniversal  application  to 
summary  prosecutions.     I  think  that  so  much 
was  decided  in  terms  in  the  case  of  Niehol,  al- 
though there  the  specialty  ai  to  the  meaning  of 
the  exception  with  regard  to  police  prosecutions 
did  not  arise.     That  is  the  exception  upon  which 
the  respondent  founds.     The  question  is,  whether 
the  clause  gives  an  option  to  use  what  are  collo- 
quially called  the  "forms "of  the  local  Acts — I 
mean  those  parts  of  the  schedules  of  the  local 
Acts  which  prescribe  the  formulce  of  complaints, 
interlocutors,   and    sentences — or    whether    the 
expression  the  "  forms"  of  the  local  Acts  includes 
all  that  relates  to  the  declaration  of  the  offence 
and  its  punishment,  as  well  as  matters  incidental 
to  the  prosecntioD.     This  is  a  pure  question  of 
construction,  and  I  think  that  whether  we  look 
at  the  meaning  of   the  language  or  to  the  pro- 
babilities of  the  case,  we  must  arrive  at  a  conclu- 
sion favourable  to  the  view  maintained  by  the 
oomplainer.     Looking  to  the  language  of  the 
section,  if  it  had  been  intended  to  except  police 
prosecutions  in  general  from  those  provisions  of 
the   Aot   which   relate    to    sentences    and    the 
mode  of  their  enforcement,  it  would  have  been 
very  easy  to  do  that  by  appropriate  words  ;  but 
then  the  proviso  would   not  have  been   that   it 
Bhonld  be  optional  to  use  the  "forms"  of  these 
Acts,  but  that  it  should  be  optional  to  use  the 
"powers"  of  these  Acts  or  to  proceed  "under" 
these  Acts.     I  cannot  hold  that  the  use  of  the 
word  '  *  form "  here  is  unintentional,  and  I  see 
no  reason  for  giving  it  a  larger  construction  than 
the  extent  naturally  suggests.     Then  as  to  the 
probabilities  of  the  case,  it  seems  to  me  that  if  it 
had  been  intended  to  treat  police  prosecutions 
exceptionally,  not  only  as  to  forms,  but  also  as  to 
substance,  it  would  have  been  necessary  to  deal 
in  some  way  with  the  subject  of  those  prosecu- 
tions in  those  provisions  relating  to  punishment 
which  are  the  chief  feature  of  the  Act.     And 
while  it  is  conceivable  that  the  Legislature  might 
have  meant  to  legalise  a  different  scale  of  punish- 
ment in  the  case  of  police  courts  from  that  exist- 
ing in  Sheriff  and  other  courts,  it  is  in  the 
highest  degree  improbable  that  the  difference 
would  take  the  shape  of  empowering  police  magis- 
trates  to   impose   heavier    sentences    than    the 
Sheriffs    could    Impose.     The    absence  of   any 
separate  provisions  applicable  to  police  cases  in 
the   clause    which   regulates    the   duration   of 
sentences  strongly  confirms  me  in  the  opinion 
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that  it  -was  not  intended  tbat  in  the  matter  of 
sentenoes  there  shonld  be  any  difference  between 
the  powers  of  police  magistrateB  nnder  local  Acts, 
and  the  powers  that  were  to  be  exercised  by  a 
proper  oonrt  of  summary  jurisdiction. 

I  agree  that  this  point  is  in  substance  and 
almost  in  terms  decided  by  the  case  of  Bherry. 

I  am  also  of  opinion  that  we  mnst  suspend  the 
sentence  simpUciter,  because  it  is  impossible  for 
us  to  know  what  leaser  sentence  the  Magistrate 
might  have  given  if  he  had  known  that  he  had 
the  power  to  mitigate  the  penalty  and  the  period 
of  imprisonment. 

LoBD  Bdthebfubd  Clask — I  think  it  important 
to  follow  decisions  bo  that  the  law  should  be 
fixed  and  known.  I  think  that  the  case  of  Sherry 
is  conolusire  of  the  case  which  we  have  heard, 
and  tbat  we  must  follow  that  decision.  It 
follows  that  the  sentence  most  be  suspended. 
On  the  question  whether  we  can  modify  the 
punishment,  I  qnite  concur  with  yoni  Lordships. 

Oonnsel  for  the  Oomplainer — W.  Oalbraith 
Miller.    Agent— Kobt.  D.  Ker,  W.8. 

Coansel  for  the  Respondent — Salvesen.  Agent 
—Party. 


VALUATION  APPEAL  OOUET. 


fVednetday,  June  19. 

(Before  Lord  Trayner  and  Lord  Well  wood.) 

SIB  ROBERT  HENZIES  V.  ASSESSOR  OF 
COUNTY  OF  PERTH. 

Valuation  RoU—Beduetion  «/  Rtnt. 

Held  that  in  valaing  lands  actually  let  no 
effect  onght  to  be  given  to  a  reduction  of 
rent  by  the  landlord,  nnless  when  he  haa 
taken  each  steps  as  niake  it  clear  that  he  is 
bound  to  give  the  reduction. 
This  was  an  appeal  by  Sir  Kobert  Menzies  of 
that  ilk.  Baronet,  against  a  decision  of  the 
County  Valnation  Committee  of  the  Commis- 
sioners of  Snpply  of  the  ooanty  of  Perth  con- 
firming the  ralnation  of  the  Assessor  of  the 
county  of  certain  lands  belonging  to  the  appel- 
lant for  the  year  ending  Whitsunday  1889.  The 
lands  in  question  were  all  in  the  oconpation  of 
tenants.  The  holdings  were  of  four  kinds — (1) 
Formal  completed  current  leases ;  (2)  missives  of 
lease  in  which  the  rent  and  endnranoe  of  the 
lease  were  specified ;  (8)  expired  leases  nnder 
which  the  tenants  continued  in  possession  on 
tacit  relocation  ;  and  (4)  missives  of  lease  in 
which  the  rent  was  specified,  but  no  term  of 
endurance,  and  in  which  the  tenants  continued 
in  possession  on  tacit  relocation.  The  entry  to 
all  the  farms  was  at  Whitsnnday  and  at  separa- 
tion of  crops,  and  the  rents  were  payable  at 
Candlemas  and  Lammas  after  entry.  Prior  to 
the  collection  of  rents  due  at  Lammas  1887  the 
appellant  wrote  the  following  letter  to  his  factor : 
— "Farleyer,  AberfeMy,  N.B. — Deas  Hutohdi- 
soN, — Yon  can  grant  ten  per  cent,  reduction  on 
the  year's  rent  for  the  half-year  to  the  tenants 


in  Appin  for  the  half-year's  rent  bow  doe,  exeept 
Olengowlsndie,  Dull  Farm,  and  Weem  Hotel 
Farm,  and  the  crofters  there.  This  will  be  twenty 
per  cent,  on  the  year's  rent — Hobebt  MxNzas." 
Effect  was  given  to  this  letter  in  the  collection 
of  rents  at  Lammas  1887,  Candlemas  1888,  and 
Lammas  1888. 

According  to  the  practice  of  the  estate,  each 
tenant  had  a  pass-book  in  which  there  was  entered 
on  the  one  side  the  half-year's  rent,  and  the  date 
at  which  it  was  due,  and  on  the  opposite  side  the 
payments  made  with  their  dates.  The  pass-hooka 
were  never  in  the  bands  of  the  proprietor  or  his 
factor  except  when  presented  on  a  payment  of 
rent  about  to  be  made,  which  as  a  rule  was  every 
half-year  about  Candlemas  and  Lammas.  No 
entry  of  a  rent  due  waa  nude  in  the  pass-book 
until  the  tenant  brought  his  book  to  Uie  factor 
on  making  a  payment,  when  the  half-year's  lent 
was  entered  as  at  the  date  when  due,  and  the 
payment  made  was  entered  on  the  other  side. 

The  abatements  allowed  under  the  letter  of 
the  appellant  were  given  at  Lammas  1887  and 
Candlemas  1888  in  the  form  of  repayment,  i.t., 
the  rent  was  entered  in  the  pass-book  at  the  full 
rent  as  nnder  the  lease  or  missive,  but  the  abate- 
ment waa  allowed  off,  and  a  receipt  taken  from 
the  tenant  therefor.  At  Lammas  1888  the  re- 
duced rents  were  entered  on  the  debtor  side  of 
the  pass-book,  but  except  in  two  oases  no  ex- 
planation was  given  and  no  entries  made  in  the 
book  showing  permanent  reduction.  The  two 
excepted  oases  were  'IHmie  and  Wester  Tegai- 
muohd  and  Easter  Tegarmnchd  (Nos.  245  and 
249  upon  the  valnation  roll).  In  these  a  dedao- 
tion  of  12^  per  cent,  on  the  half-year  or  25  per 
cent  for  the  year  was  given,  commencing  at 
Candlemas  1888,  and  there  was  an  entry  in  the 
tenant's  pass-book  in  each  case  "  Senta  reduced 
for  three  years  to  £        ." 

The  Assessor  stated  before  the  Valuation  Com- 
mittee that  the  letter  authorising  the  redaction 
would  affect  the  debt  collection  at  Candlemas 
1889. 

The  Assessor  entered  the  lands  in  the  valna- 
tion roll  at  the  rents  contained  in  the  leases  and 
missives  of  lease,  and  the  Yalnation  Committee 
confirmed  the  valnation.  The  appellant  sought 
to  have  effect  given  in  the  valnation  to  Uie 
reduction  of  rent. 

At  advising — 

LoBD  Tbatmeb — ^With  regard  to  the  two  leases 
mentioned  in  the  committee's  report  as  Nos.  245 
and  249,  I  think  there  is  sufficient  written  evi- 
dence to  show  that  t&e  rent  has  been  rednced  la 
therein  stated,  and  that  acoordingly  effect  most 
be  given  to  the  reduction  in  the  valuation  roll. 
With  regard  to  all  the  others,  I  am  of  opinion 
that  the  Commissioners  are  right,  and  that  the 
appeal  onght  to  be  dismissed. 

There  are  two  groups  of  cases,  the  first  con- 
sisting of  formal  cnrrent  leases  and  missives  «f 
lease,  which  are  in  the  same  position  as  formsl 
leases.  With  regard  to  the  rent  stated  in  these 
there  is  absolntely  no  evidence  whatever  that  tlia 
rent  stipulated  had  been  reduced.  In  saying 
tbat  I  am  not  ignoring  the  statements  of  Sir 
Bobart  Menzies  and  his  factor  noi  donbtbg 
their  statements.  But  I  think  it  is  impossible  to 
accept  from  them  an  explanation  or  statement 
that  rents  have  been  reduced  unless  some  formal 
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mode  be  adopted  of  setting  ttutt  feitb,  so  as  to 
bind  the  landlord  and  not  make  it  a  matter  of 
good  irill  merely. 

The  second  group  of  oases  consists  of  expired 
leases  where  the  tenants  continne  to  hold  on 
taoit  relocation.  The  only  particnlars  in  regard 
to  these  cases  are  to  be  found  in  the  tenants' 
pass-books.  Now  here,  except  in  the  two  oases 
I  have  referred  to,  where  there  are  notes  of  the 
redaction,  there  is  no  evidence  whatever  of  any 
intention  or  obligation  on  the  part  of  Sir  Bobert 
Menzies  to  give  the  reduction  referred  to.  I 
repeat  that  where  a  landlord  wishes  to  get  the 
apparent  rent  of  his  tenant  rednoed  upon  the 
Taloation  roll  for  the  purposes  of  assessment  he 
must  take  saoh  proceedings  as  to  put  it  beyond 
doabt  that  he  is  bound  to  give  the  rednotion. 

LosD  WxiiiiWooD  concurred. 

The  Court  found  that  in  the  case  of  the  leasee 
Noe.  245  and  249  the  reduction  of  rent  ought  to 
be  given  effect  to  in  the  valuation,  .and  quoad 
ultra  that  the  valuation  was  right. 

Ooonsel  for  the  Appellant — Dickson.  Agents 
— ^Tods,  Murray,  &  Jamieson,  W.S. 

Counsel  for  the  Bespondent — Low.  Agent — 
Party. 


OOUBT    OF   SESSION. 


Tuesday,  'July  16. 

SECOND    DIVISION. 

[Sheriff  of  Aberdeen. 
SWEDISH  MATCH  COMPANY  V.  SEIVWRIQHT. 

Company — Share*— OondUum  Appended  to  Let- 
ter of  Application,  "if  Capital  all  Subxsribed 
for" — Mi»repritentati»n—  Proof. 

The  prospectus  of  a  company  formed  for 
the  purpose  of  acquiring  and  carrying  on 
certain  match  factories  in  Sweden  set  out 
—"Share  capital,  £100,000  in  20,000  shares 
of  £5  each  :  First  issue,  £80,000  in  16,000  £5 
shares."  "In  addition  to  the  above  shares 
£30,000  of  six  per  eent.  debentures,  secured 
as  a  first  charge  upon  the  property  and 
undertaking  of  the  company," — and  further 
stated  that  the  vendor  of  the  factories  was 
to  be  paid  partly  in  cash  and  partly  in 
shares.  A  party  applied  for  120  shares, 
appending  to  his  letter  of  application  the 
condition,  "if  capital  all  subscribed  for," 
and  paid  the  necessary  deposit  on  application, 
lu  an  action  by  the  company  to  enforce 
payment  of  the  instalments  due  on  the  shares 
allotted  to  this  party  — A«M  (1)  that  the 
"capital"  to  which  the  condition  in  his  letter 
applied  was  the  first  issue  of  16,000  shares, 
and  (2)  that  the  condition  had  been  purified, 
as  by  the  day  of  allotment  18,566  shares  had 
been  subscribed  for  by  the  public,  and  the 
company  could  allot  the  remainder  to  the 
vendor,  who  was  bound  to  take  them. 

Opinion  per  Lord  Bntberfnrd  Clark  that 
a  case  of  alleged  misrepresentation  by  the 

VOL.  XXVI. 


pnrsners  inducing  the  appUeati«n  for  shares 
could  not  be  inquired  into,  the  defender  not 
having  been  examined  with  regard  thereto. 
In  November  1887  the  prospectus  of  the  Swedish 
Match  Company  (Limited)  was  advertised  in 
the  Financial  New).  The  purpose  of  the  com- 
pany was  to  buy  certain  match-making  factories 
in  Sweden  from  a  Mr  Peterson,  and  work  them 
as  one  concern.  The  prospectus  set  out,  inter 
alia,  as  follows: — "Thesnbsoription  lists  will  open 
on  Saturday  the  26th  November,  and  will  be 
closed  on  or  before  Tuesday  the  29th,  for  Lon- 
don and  country.  TbkSwkdish  MatobCompaitt, 
(Liuited).  Incorporated  under  The  Companies 
Acts,  1862  to  1883.  Share  Capital  £100,000,  in 
20,000  shares  of  £5  each.  First  issue  £80,000, 
in  16,000  £6  shares.  10s.  on  application,  £1,  IDs. 
on  allotment,  £1,  IDs.  in  a  month,  and  £1,  10s. 
in  two  months.  In  addition  to  the  above  shares, 
£30,000  OS  SIX  FEB  CENT.  DEBENTUBXB,  Secured  as 
a  first  charge  upon  the  property  and  undertaking 
of  the  company,  redeemable  at  par  on  the  1st 
November  1897,  or  earlier,  at  the  option  of  the 
company,  by  payment  of  5  per  cent,  premium, 
is  offered  for  public  subscription,  payable  as 
under : — £6  per  cent,  on  application ;  and  £96 
per  cent,  on  December  14th  1887.  The  deben- 
tures will  be  issued  in  any  multiple  of  £10. 
Interest  will  ran  from  the  1st  November  1887, 
payable  half-yearly,  on  the  Ist  May  and  the  1st 

November The  consideration  to  be 

paid  by  the  company  for  the  whole  of  the  before- 
mentioned  property  together  with  good-will  has 
been  fixed  by  the  vendor  at  £90,000,  of  which 
£66,000  is  payable  in  cash,  and  the  balance 
£36,000  in  fully-paid  shares,  debentures,  or  cash, 
or  partly  in  each,  at  the  option  of  the  directors, 
but  the  vendor  desires  to  have  allotted  to  him 
the  largest  possible  number  of  shares,  having 
regard  to  the  -rules  of  the  Stock  Exchange 
relating  to  quotations.  This  will  leave  for 
working  capital,  stock  and  extension  of  plant, 
£20,000. 

On  28th  November  this  advertisement  appeared 
\n  the  financial  News: — "In  consequence  of 
the  numerous  applications  received  in  London 
alone  the  first  day,  it  is  decided  to  dose  the  list 
this  day  for  London,  and  to-morrow  (Tuesday) 
for  the  country." 

On  29th  November  John  Seivwright,  who 
resided  in  Aberdeen,  sent  in  an  application, 
through  his  brokers  for  120  shares  of  £5  eacli 
on  the  usual  form.  To  this  letter  of  application 
were  appended  the  words  "if  capital  all  sub- 
scribed for."  A  sum  of  £60  was  paid  as  the 
deposit  on  application. 

Upon  the  same  day  the  company  sent  him  a 
letter  of  allotment  for  120  shares,  and  stating 
that  the  balance  at  that  time  was  £180,  payable 
before  7th  December  1887. 

Upon  3rd  December,  Seivwright  wrote  to  the 
company  this  letter: — "Dear  Sir, — Kindly  note 
that  I  have  received  allotment  letter  for  120 
shares  in  the  Swedish  Match  Company,  Limited. 
I  saw  the  prospectus  in  Financial  Nevit,  and 
desiring  to  invest  £120,  thought  it  was  a  likely 
good  investment,  and  wired  my  brokers  J.  C.  k 
O.  W.  Morioe  to  apply  for  120  shares,  thinking 
they  were  £1  shares,  as  most  limited  companies 
are.  Will  yon  kindly  ask  yonr  directors  to  alter 
this,  correcting  my  mistake,  as  I  have  not  £500 
just  now  to  invest.    Let  me  know  also  if  all  the 
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shares  and  debentures  were  Bubscribed  for  by 
the  pnblio." 

Upon  6th  December  the  secretary  of  the  com- 
pany wrote  that  the  directors  had  no  power  to 
alter  the  allotment,  and  that  "all  the  shares  were 
applied  for  and  allotted."  After  some  farther 
correspondence  Seivwrigbt  refosed  to  pay  the 
instalments  due  upon  bis  shares,  and  the  com- 
pany raised  an  action  to  recover  them  in  the 
Sheriff  Court  Aberdeen,  iSsc. 

The  porsaers  averred  that  as  the  defender 
had  duly  made  an  application  for  shares,  and 
these  had  been  allotted  to  him,  he  was  liable  to 
pay  the  calls. 

The  defender  averred  that  when  the  allotment 
was  made  to  him,  the  whole  of  the  first  issue  of 
£80,000  had  not  been  gnbeeribed  for,  but  only 
about  £67,000,  and  that  the  condition  in  hia 
letter  of  application  had  therefore  not  been  com- 
plied with.  Further,  that  "  the  directors  of  the 
pursuers'  company,  in  fall  knowledge  that  the 
first  issue  of  £80,000  was  not  fnlly  applied  for, 
wilfully  and  without  cause  oiroolated,  or  caused 
to  be  circulated  prior  to  the  closing  of  the  lists, 
reports  intended  to  convey  the  impression  that 
the  said  first  issue  was  more  than  fnlly  applied 
for,  on  the  faith  of  which  reports  the  defender's 
application  was  made." 

The  defender  pleaded— "  (2)  The  application 
for  shares  in  the  pursuers'  company  having  been 
made  by  the  defender  on  the  faith  of  statements 
made  by  or  on  behalf  of  the  directors  of  the  said 
company,  which  were  false  or  were  at  least  mis- 
representations of  matters  material  t*  the  con- 
tract, the  falsity  of  which  they  knew  or  ought  to 
have  known,  the  defender  is  entitled  to  repudiate 
said  alleged  allotment  of  shares  following  on  said 
application,  and  to  be  assoilzied  from  the  con- 
olusions  of  this  action,  (3)  The  defender's  said 
application  having  been  made  conditional  to  the 
capital  being  all  subscribed  for,  and  tbis  condition 
not  having  been  fnlfilled  at  the  date  of  said 
alleged  allotment  to  bim,  he  is  entitled  to  repu- 
diate the  said  allotment,  and  to  be  assoilzied  from 
the  conclusions  of  this  action. "  * 

The  Sheriff-Substitute  allowed  a  proof,  which 
was  taken  in  London  on  comtnigsion.  The  mate- 
rial facts  brought  out  at  the  proof  were  these — 
That  Mr  Peterson,  the  vendor,  had  induced  cer- 
tain of  his  friends  and  clerks  to  apply  for  shares, 
amounting  to  over  2000,  in  their  own  names,  but 
for  which  he  was  to  find  the  money,  which  appli- 
cations were  withdrawn  before  allotment.  On 
29th  November  1887  13,566  shares  had  been  sub- 
scribed for  by  the  public,  and  by  resolution  of 
that  date  these  shares  were  allotted  to  the  ap- 
plicants. 2400  were  also  allotted  in  part  pay- 
ment to  the  vendor,  but  the  number  so  allotted 
to  him  were  not  filled  into  the  minute  till  con- 
siderably later.  The  remaining  34  shares  were 
retained  to  meet  inaccuracies.  The  advertise- 
ment was  made  in  the  Financial  Newt  by  a  Mr 
Humpage,  as  agent  for  the  vendor  in  promoting 
the  company.  At  its  date  applications  had  been 
lodged  for  5262  shares,  but  of  these  2695  had 
been  lodged  by  the  promoters,  the  vendor,  and 
their  friends,  and  were  withdrawn  the  next  day. 

Upon  12lh  November  1888  the  Sheriff-Substi- 
tute (Dove  Wilson)  issued  this  interlocutor : — 
' '  Vinds  that  the  defender  applied  for  shares  iu 
the  pursuers'  company  upon  the  condition  that 
the  capital  was  all  subscribed  for :  Finds  that  the 


capital  has  not  been  all  snbsoribed  for ;  and 
therefore  assoilzies  the  defender  from  the  con- 
clusions of  the  action,  and  finds  him  entitled  to 
expenses,  iui. 

"NoU.—l  have  already  dealt  with  the  plea  of 
the  pursuers,  to  the  effect  that  the  condition 
attached  to  the  defender's  application  was  to  be 
held  as  if  it  did  not  exist,  and  I  now  come  to 
inquire  what  the  meaning  of  the  condition  is. 
The  pursuers  treat  it  as  if  it  meant  that  the  shares 
were  to  be  taken  if  the  whole  of  the  first  issue 
was  subscribed  for.  That  is  not  what  it  says, 
and  I  can  see  no  ground  for  so  interpreting  it 
It  says  distinctly,  '  if  capital  all  subscribed  for,' 
and  the  meaning  of  that  is  plain.  It  mattered 
little  to  the  defender  whether  the  capital  was 
issued  in  one  or  half  a  dozen  different  issnes,  but 
it  mattered  a  good  deal  to  him  whether  the  whole 
or  only  a  part  was  taken  np.  If  the  whole  were 
taken  np  it  wonld  not  be  necessary  to  call  np  the 
full  amount  of  each  share,  whereas  it  might  be  if 
only  part  were  taken  up.  In  the  prospectus  the 
capital  was  distinctly  stated  at  £100,000,  and  the 
condition  in  the  applioation  could  have  reference 
to  nothing  except  that.  It  may  be  argued  that 
the  word  '  capital'  in  the  condition  mnst  be  taken 
as  equivalent  to  first  issue,  inasmuch  as  nothing 
else  was  being  offered  at  the  time  for  subscrip- 
tion. This  argument  is  insufficient.  The  words 
'  capital'  and  '  first  issne'  are  not  eqnivalent,  and 
the  prospectus  is  silent  as  to  when  the  second 
issue  was  to  be  made.  It  was  free  to  the  pursuers 
to  deal  with  the  defender's  application  as  they 
pleased,  and  if  they  thought  fit  to  entertain  an 
application  conditional  upon  all  the  capital  being 
subscribed  for,  they  mbst  abide  by  the  condition. 
Only  £80,000  in  round  numbers  has  been  sub- 
scribed for  in  place  of  the  £100,000  mentioned 
in  the  prospectus.  Plainly  therefore,  if  I  have 
rightly  understood  the  condition,  it  has  not  been 
oomplied  with. 

"  It  is  unnecessary  for  me  to  express  an  opinion 
upon  the  defence  founded  upon  the  alleged  false 
statement  contained  in  the  pursuers'  advertise- 
ment of  28th  November  1887  in  th«  FiiuMdd 
Newt.  It  appears  to  me,  however,  that  there  is 
a  want  of  evidence  to  show  thi^t  the  statement 
was  nntme.  The  statement  in  question  bore  thit 
in  consequence  of  numerous  appUcations  received 
iu  London  for  shares  upon  the  first  day  of  apply- 
ing it  had  been  decided  to  close  the  list  at  a 
particular  time.  It  is  so  muoh  inatter  of  opinion 
what  '  numerous'  applications  may  mean  that  it 
is  difficult  to  say  that  the  applications  were  not 
numerous,  even  without  entering  upon  the  ques- 
tion whether  some  of  the  applications  were  not 
made  on  bad  faith  for  the  mere  purpose  of  swelling 
the  list."  .  .  . 

The  pursuers  appealed,  and  on  18th  January 
1889  the  Sheriff  (QuTHBiz  Smith)  dismissed  the 
appeal  and  affirmed  the  interlocutor, 

^^ Note. — The  defender  in  applying  for  share) 
made  it  a  condition  that  he  should  not  be  bound  to 
take  them  unless  the  '  capital  was  all  subscribed,' 
and  the  first  question  in  the  case  is.  What  is  the 
meaning  of  the  word  '  capital'  as  used  by  him  in 
his  letter  of  applioation  r  The  Sheriff-Sabstitute 
has  read  it  'share  capital,'  and  if  such  is  iti 
meaning  I  should  have  thought  that  it  could  only 
relate  to  shares  about  to  be  issued,  not  the  ahires 
which  the  company  was  emjiowered  to  issue,  hot 
which  they  might  never  find  it  necessary  to  issue. 
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In  other  words,  the  applioation  would  mean — 
'  If  all  the  ehares  which  yon  are  now  ofiering  to 
the  pnblio  are  taken  np,  I  am  willing  to  take  ao 
many,'  and  as  they  all  were  taken  np,  the  defence 
voold  fail.  Bat  in  my  opinion  this  is  not  the 
sense  in  which  '  capital'  is  used  in  the  docaments 
which  have  now  to  be  considered.  The  proposals 
contained  in  this  prospectus  in  substance  and 
effect  amounted  to  this— The  company  were  to 
buy  certain  match  factories  in  Sweden  for 
je90,000,  payable  £55,000  in  cash,  and  £35,000 
in  shares.  The  shares  to  be  first  issued  were 
only  for  £80,000,  and  as  it  would  require  £10,000 
more  to  pay  off  the  vendor,  and  £20,000  for 
working  capital,  or  together  £30,000,  this  was  to 
be  raised  by  debentures  which  were  offered  for 
public  subscription  in  the  same  prospectus  and 
along  with  the  shares.  Unless  the  promoters 
were  able  to  raise  the  whole  £110,000  by  deben- 
tnres  and  shares  they  would  not  be  able  to  go  on. 
When  therefore  the  defender  stipulated  > that  the 
whole  capital  should  be  subscribed  he  must  have 
meant  both  share  and  debenture  capital,  and  it  is 
in  favour  of  this  view,  and  also  of  his  perfect 
htnafidet,  that  in  his  letter  of  3rd  December  1887, 
acknowledging  the  letters  of  allotment,  he  desires 
to  be  Informed  if  all  the  shares  and  '  debentures 
had  been  subscribed  for  by  the  public'  It  is 
not  disputed  that  this  was  not  the  case.  The 
shares  had  been  taken,  but  not  all  the  debentures, 
and  I  therefore  af&rm  the  Sheriff-Substitute's 
judgment,  although  I  am  unable  to  agree  with 
him  in  the  grounds  on  which  he  has  proceeded. 
The  second  point  made  was  that  the  promoters 
induced  the  defender  to  subscribe  by  the  publica- 
tion of  a  statement  to  the  effect  that  the  applica- 
tions for  shares  were  so  numerous  as  to  compel 
them  to  close  the  lists  for  London.  When  this 
statement  was  made  they  had  received  applioation 
for  5300  shares,  but  of  these  2695  had  been  lodged 
by  the  vendor,  the  promoters,  and  their  friends, 
and  were  withdrawn  the  Second  day,  so  that  they 
knew  when  the  statement  was  made  that  con- 
siderably under  3000  bona  fde  applications  had 
been  received.  It  is  a  jury  question  whether  that 
quantity  could  be  accurately  and  honestly  de- 
scribed as  'numerous,'  and  so  numerous  as  to 
force  them  to  curtail  the  offers  previously  made 
to  the  public  when  the  total  quantity  offered  for 
subscription  was  16,000,  or  allowing  his  entire 
7000  to  the  vendor,  9000  shares.  In  my  opinion 
it  could  not,  and  on  this  ground  also  the  defen- 
der is  entitled  to  judgment. " 

The  pursuers  having  appealed,  the  question 
was  raised  by  the  Court  whether  it  could  be  taken 
that  the  advertisements  in  the  Financial  New$ 
had  had  any  effect  upon  the  mind  of  the  defender 
in  applying  for  shares,  as  he  was  not  examined 
on  the  subject,  and  this  minute  was  lodged  for 
the  pursuers  and  appellants — "Younoeb,  for  the 
pursuers  and  appellants,  stated  that  the  pursuers 
admit  that  the  defender  saw  the  advertisement 
of  the  prospectus  of  the  pursuers'  company  as 
contained  in  the  financial  Newt  of  28th  Novem- 
ber 1887,  and  sometime  thereafter  telegraphed 
his  brokers  in  London  to  send  in  the  application. 
No.  7  oi  process.  They  do  not,  however,  admit 
that  the  defender  was  to  amy  extent  induced  by 
the  said  advertisement  to  apply  for  the  shares  in 
question." 

The  appellants  argued— The  defender  was 
liable  to  pay  the  calls  on  the  shares  he  had 


applied  for,  and  which  had  been  allotted  to  him. 
He  had  not  been  deceived  by  the  advertisement 
in  the  Financial  News  as  to  the  earlier  closing 
of  the  lists  of  applications,  which  did  not  contain 
misrepresentations  of  the  facts.  It  only  showed 
that  such  a  large  number  of  shares  had  been 
subscribed  for  on  the  first  day  that  it  was  pro- 
bable the  shares  would  be  largely  over  subscribed. 
As  regarded  the  stipulation  in  the  letter  of 
application,  ''if  capital  all  subscribed,"  what  was 
the  capital  which  was  to  be  subscribed  for?  It 
was  plainly  the  issue  which  was  being  made,  viz., 
the  first  issue  of  16,000  shares,  and  it  did  not 
apply  to  the  4000  shares  which  were  not  issued 
for  subscription  at  all,  so  that  the  view  of  the 
Sheriff-Substitute  was  wrong.  The  judgment 
of  the  Sheriff  also  was  erroneous,  because  he  had 
held  that  the  £30,000  of  debentures  must  have 
been  subscribed  for.  But  debentures  were  not 
capital.  They  really  were  a  debt  due  by  the 
company  and  a  burden  upon  its  capital.  Taking 
it  that  the  amount  of  capital  to  which  the  con- 
dition applied  was  the  16,000  shares  first  issued, 
the  evidence  showed  that  these  shares  had  really 
been  subscribed  for  at  the  date  of  allotment. 
£13,566  having  been  allotted  to  the  public,  and 
the  balance  having  been  practically  allotted  to 
the  vendor.  The  defender  was  not  entitled  to  read 
"by  the  public"  into  the  condition  appended  to 
his  letter  of  application.  The  vendor  was  bound 
to  take  the  shares  allotted  to  him  as  part  payment 
for  the  transfer  of  his  business.  If  they  were 
not  at  once  given'  to  him,  it  was  only  to  allow 
the  transfer  to  be  made. 

The  defender  argued— It  was  not  denied  that 
the  defender  was  entitled  te  annex  the  coudition 
he  did  to  his  letter  of  application.  The  question 
was,  what  was  the  meaning  of  the  werd  "capital" 
in  that  condition?  There  were  three  meanings 
in  which  the  word  could  be  taken — (1)  The  whole 
share  capital  of  20,000  shares,  (2)  the  first  issue 
of  16,000  shares  along  with  the  £30,000  deben- 
tures, (3)  the  first  issue  of  the  16,000  shares. 
The  real  meaning  to  be  attached  to  the  word  was 
the  second  of  these,  the  first  issue  of  16,000 
shares  and  the  debentures.  The  debentures  were 
mentioned  in  the  prospectus,  and  were  the  work- 
ing capital  of  the  company.  Nor  was  it 
proved  that  the  debentures  had  been  all  taken  up 
and  the  condition  was  thus  not  fulfilled.  Even 
supposing  the  condition  was  held  to  apply  only 
to  the  16,000  shares  of  the  first  issue,  the  con- 
dition had  not  been  complied  with,  for  it  was 
proved  that  only  13,566  had  been  subscribed  for 
by  the  public,  and  the  condition  plainly  implied 
that  they  should  be  subscribed  for  by  the  public. 
The  vendor,  who  was  said  to  have  got  2400  shares 
could  not  be  said  to  have  subscribed  for  these. 
Further,  he  had  not  been  allotted  these  shares  at 
the  necessary  time,  as  the  number  of  shares  he 
was  to  get  was  not  filled  in  till  the  agreement  of 
1st  March  was  made.  The  defender  was  deceived 
into  applying  for  shares  by  misrepresentations  of 
the  pursuers  made  in  the  advertisement  of  28th 
November.  It  was  not  true  that  so  large  a  num- 
ber of  applications  had  been  received  as  to  appre- 
hend that  the  list  would  be  too  full.  Con- 
siderably over  2000  of  these  shares  were  applied 
for  by  friends  and  clerks  with  small  salaries  in 
the  promoter's,  Mr  Peterson's,  o£Bee,  and  at  his 
risk.  Before  allotment  these  pretended  appli- 
cants had  withdrawn  their  applications.     The 
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defenders  knew  that  these  were  not  bona  fide 
applications,  and  therefore  onght  not  to  have 
coTinted  them  among  the  appUoations.  .  If  the 
pnrsaers  had  not  in  this  way  represented  the 
company  as  a  good  one,  the  defender  would  not 
haye  applied  for  shares. 

At  advising — 

LoBD  JnsTioE-CiiEBK— I  regret  that  I  cannot 
agree  with  the  view  that  either  of  the  Sheriffs 
has  taken  of  this  case.  My  view  is  that  the 
capital  to  which  alone  reference  is  made  by  the 
defender  in  the  stipnlation  affixed  to  bis  letter 
of  application,  ''if  capital  all  subscribed  for," 
applied  to  the  capital  of  16,000  shares  of  £5 
each,  which  are  equal  to  a  snm  of  £80,000. 

I  cannot  accept  the  view  of  the  Sheriff-Sub- 
stitute that  the  capital  which  he  stipulated  must 
be  all  subscribed  for  was  not  merely  the  amount 
of  the  shares  which  were  then  being  offered  to 
the  public  for  subscription,  and  that  the  stipn- 
lation could  not  be  carried  out,  unless  the  whole 
shares  of  the  company  had  been  subscribed  for. 
I  think  the  meaning  plainly  refers  to  the  amount 
of  capital  then  offered  for  subscription.  Nor 
can  I  agree  with  the  view  of  the  Sheriff,  who  held 
that  the  word  "  capital"  was  meant  to  include  not 
only  the  share  capital,  but  also  a  large  amount  of 
debentores  which  were  offered  to  the  public. 
These  debentures  were  not  capital  at  all.  Some- 
times debentures  may  be  talked  of  as  forming 
part  of  the  capital  of  the  company,  but  it  was 
not  BO  here.  The  company  merely  received 
money  from  the  public  on  these  debentures  in 
retnm  for  a  fixed  percentage  of  interest.  We 
must  deal  with  the  case  on  the  footing  that  the 
capital  to  which  the  defender's  stipulation  in  his 
letter  referred  was  16,000  shares,  and  if  these 
were  really  subscribed  for  within  the  time  fixed, 
then  the  condition  was  fulfilled,  and  the  defender 
was  bound  by  his  application. 

There  is  no  doubt  that  13,666  shares  were 
subscribed  for  by  the  public  before  the  day  of 
allotment,  and  as  regards  the  balance  the  only 
question  is  whether  the  2400  allotted  ta  the  ven- 
dor mast  be  held  to  be  shares  subscribed  for  or 
not.  In  my  opinion  they  were  shares  which  the 
company  could  allot  to  the  vendor  at  that  time. 
He  was  not  in  a  position  to  insist  that  he  should 
get  them,  as  they  might  have  paid  him  in  cash  if 
they  had  had  the  money,  but  he  was  bound  to 
take  them  If  they  were  allotted  to  him.  I  think 
that  the  pursuers  are  right  in  their  contention, 
and  that  the  defender  is  bound  to  make  payment 
of  the  sum  sued  for. 

LoED  BuTBBBFUBD  Clabk— I  agree.  I  think 
that  the  case  of  misrepresentation  fails  utterly 
from  the  fact  that  the  defender  was  not  examined 
to  prove  there  was  misrepresentation.  It  is 
impossible  to  inquire  into  a  case  of  alleged  mis- 
representation if  the  defender  does  not  swear 
that  he  was  deceived. 

Then,  I  think,  as  to  the  meaning  of  the  word 
"capital"  there  cannot  be  two  opinions,  and  that 
the  Sheriff  is  quite  wrong. 

But  the  letter  of  application  was  accompanied 
by  a  condition,  and  it  is  said  that  that  condition  was 
not  fulfilled.  The  capital  issued  for  subscription 
was  16,000  shares,  and  I  think  all  the  capital  was 
subscribed  for,  because  by  the  day  of  allotment 
the  company  were  in  a  position  to  issue  these 


16,000  shares  (o  persons  under  an  obligation  to 
take  them.  These  persons  were,  first,  members 
of  the  public  who  had  applied  for  them  in  the 
ordinary  way,  and  second,  the  vendor,  who  was 
bound  to  take  the  shar«8  allotted  to  him.  I  think 
that  the  condition  was  fulfilled,  and  that  the 
pursuers  were  entitled  to  issne  the  latter  of  allot- 
ment to  the  defender. 

LoBD  liXB  concurred. 

Lord  Yottno  was  absent. 

The  Court  pronounced  the  following  inter- 
loontor : — 

"Find  in  fact  (1)  that  on  29th  November 
1887  the  defender  paid  to  the  pnrBners' 
bankers  £60,  being  ten  shillings  per  share  on 
120  shares  of  £5  each  in  the  pursuers'  com- 
pany, and  made  application  to  the  pursuers 
for  an  allotment  to  him  of  that  number  of 
shares  iif  terms  of  letter  of  application  by  the 
defender  of  that  date.  No.  7  of  process ;  (2) 
that  at  said  date  the  amount  of  capital  issued 
by  the  company  was  £80,000,  in  16, 000  shares 
of  £5  each ;  (3)  that  it  was  a  oondition  of 
the  defender's  application  that  the  said 
16,000  shares  should  be  subscribed  for  before 
allotment  to  him  of  the  shares  applied  for; 
(4)  that  on  30th  November  1887  120  shares 
were  allotted  by  the  pursuers  to  the  defen- 
der ;  (5)  that  at  the  last-mentioned  date  said 
16,000  shares  were  subscribed  for,  and  the 
said  oondition  was  thereby  purified  ;  (6)  that 
it  is  not  proved  that  the  defender  was  induced 
to  apply  for  said  shares  by  misrepresentations 
on  the  part  of  the  pursuers  ;  (7)  that  by  his 
said  letter  of  application  the  defender  under- 
took to  pay  the  farther  instalments  upon  his 
shares  as  follows,  namely,  £1,  lOs.  on  allot- 
ment, £1,  10s.  in  a  month,  and  £1,  10s.  in 
two  months :  Find  in  law  that  the  defender 
is  liable  in  payment  to  the  pnrsuers  of  said 
instalments,  with  interest  from  the  dates 
when  they  respectively  became  payable: 
Therefore  sustain  the  appeal:  Becal  the 
judgments  of  the  Sheriff  and  Sheriff- Substi- 
tute appealed  against :  Ordain  the  defender 
to  make  payment  to  the  pursuers  of  the  sam 
of  Five  hundred  and  forty  poonds,  with 
interest  as  concluded  for  :  Find  the  pursuers 
entitled  to  expenses,"  Ac. 

Counsel  for  the  Appellants  —  Jameson  — 
Younger.     Agent— John  Bell,  W.8. 

Counsel  for  the  Defender — Oomrie  Thomson- 
Watt.    Agent— Andrew  Urquhart,  S.S.O. 
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SECOND    DIVISION. 

[Lord  Fraaer,  Ordinary, 

HAHILT0N8  V.  FREETH  AKD  OTHEBS. 

OauUvner — Belief— Seeuritp  given  hy  Prineipat 
Debtor  to  Particular  Oatttioner— Proof  of  Con- 
tent by  Oo-Oautioner. 

A  cantioner  who  has  obtained  from  the 
principal  debtor  a  speoial  secarity  for  the 
liability  he  has  undertaken  is  not  bound  to 
oommunioate  to  his  oo-oantionsrs  the  benefit 
of  that  security  if  he  agreed  to  be  cautioner 
only  on  the  condition  of  having  the  security, 
and  if  the  co-cautioners,  when  they  entered 
into  the  cautionary  obligation,  knew  of  and 
consented  to  that  arrangement. 

A  shipbuilding  firm,  and  the  two  indiyidnal 
partners  thereof,  became  cautioners  in  a  cash 
credit  bond  along  with  another  co-cautioner. 
In  security  of  the  liability  which  they  had 
undertaken  the  partners  reoeiTed  a  disposi- 
tion of  certain  heritable  property  from  the 
principal  debtor.  His  estate  having  been 
sequestrated,  the  firm  and  the  indiTidual 
partners,  on  the  demand  of  the  bank,  paid 
the  debt  due  under  the  bond,  and  took  an 
assignation  thereto. 

In  on  action  of  relief  at  their  instance 
against  the  co-cautioner  under  the  bond — 
htldCJjOiii  Lee  dim.)  that  the  defender  was 
liable  to  relieve  the  pursuers  of  one-fourth  of 
the  sum  paid  by  them,  and  that  the  pursuers 
were  not  bound  to  communicate  to  the  de- 
fender the  benefit  of  the  security  they  had 
received  from  the  principal  debtor,  in  respect 
it  was  proved  that  the  security  had  been 
granted  to  the  partners  with  the  knowledge 
and  consent  of  the  defender  for  their  benefit 
only,  and  to  cover  any  liabilities  incurred  by 
them,  either  thiough  the  firm  or  as  indivi- 
duals, which  it  was  just  sufficient  to  do. 

Opinion  (per  Lord  Lee)  that  where  one  of 
several  co-cautioners,  equally  bound  by  the 
same  deed,  avers  that  he  has  received  from 
the  principal  debtor  a  special  security  for  his 
own  benefit  with  the  consent  of    his  co- 
cautioners,  such  consent  cannot  be  proved 
by  parole  evidence. 
In  September  1887  James  Pettigrew,  proprietor 
of  the  BochsoUoch  Ironworks,  Coatbridge,  ob- 
tained a  cash  credit  from  the  Clydesdale  Banking 
Company  for  £5000.     There  were  along  with  him 
in  the  cash  credit  bond  granted  to  the  bank 
(bound  as  full  debtors  and  oo-obligants,  although 
only  co-cautioners)  three  other    persons,   viz., 
John  Hendrie,  coalmaster,  Edward  Mather  Bell, 
of  the  Coatbridge  Tin  Plate  Company,  and  Job 
James  Freeth,  of  the  Caledonian  Tube  Company, 
Coatbridge.     Mr  Fettigtew  operated  on  this  cash 
credit  till  October  1880,  when  Mr  Hendrie  having 
got  into  difficulties  requested  to  be  relieved  of  his 
obligations  under  the  bond.      The  bank  then 
insisted  on  another  cash  credit  bond  being  exe- 
cuted with  another  name  or  names  in  place  of 
Hendrie.     Accordingly  on  18th,  20th,  and  26th 
October  1880  a  new  cash  credit  bond  was  eze- 
ented,  in  which  there  were  along  with  Pettigrew 


(bound  as  full  debtors  and  oo-obligants,  althongh 
only  co-cautioners)  Edward  Mather  Bell  and  Job 
James  Freeth,  two  of  the  parties  to  the  former 
bond,  and  besides  them  William  Hamilton  & 
Company,  shipbuilders,  Port-Glasgow,  as  a  com- 
pany or  firm,  and  the  individual  partners  of  that 
firm  William  and  John  Hamilton. 

By  disposition  dated  11th  February  1881,  and 
recorded  in  the  Begister  of  Sasines  24  th  March 
1881,  Pettigrew,  "for  certain  good  causes  and 
considerations," assigned  and  disponed  "to  and 
in  favour  of  William  Hamilton  and  John  Hamil- 
ton, both  shipbuilders  in  Fort-Glasgow,  and 
coalmasters  in  Glasgow  and  elsewhere,  equally 
between  them,  and  their  respective  heirs  and 
assignees  whomsoever,  heritably  and  irredeem- 
ably," the  BochsoUoch  Ironworks,  and  the  ground 
on  which  they  stood. 

Pettigrew  operated  upon  the  new  cash  credit 
down  to  October  1887,  when  he  became  bankrupt, 
and  was  sequestrated.  By  this  time  the  whole 
sum  for  which  the  credit  had  been  granted,  viz. , 
£6000,  had  been  drawn  out,  and  there  was  besides 
a  considerable  sum  due  to  the  bank  for  interest. 
The  bank  called  upon  the  Messrs  Hamilton  to  pay 
the  sum  due  upon  the  cash  credit  bond,  and  on 
26th  October  1887  they  paid  as  the  sum  dud  to  the 
bank  £5201,  lOg.  9d.,  and  took  an  assignation  of 
the  bond  in  their  favour  dated  12th  November 
1887.  They  afterwards  called  upon  Mr  Freeth 
to  pay  the  proportion  due  by  him  under  the  bond, 
and  on  28th  December  a  letter  of  guarantee  was 
granted  by  Thomas  Baker,  William  Jardine,  and 
Bobert  Pettigrew  to  William  Hamilton  &  Com- 
pany in  these  terms— "Jointly  and  severally  we 
hereby  guarantee  to  pay  to  you  the  proportion 
payable  by  Job  James  Freeth,  of  the  Caledonian 
Tube  Works,  Coatbridge,  of  the  sums,  principal 
and  interest,  paid  by  you  on  26th  October  1887, 
videUeet,  £4201,  10s.  9d.,  under  the  cash  credit 
bond  granted  by  the  BochsoUoch  Iron  Company, 
Coatbridge,  James  Pettigrew,  WiUiam  Hamilton  & 
Company,  William  Hamilton,  John  Hamilton, 
Edward  Mather  BeU,  and  Job  James  Freeth,  in 
favour  of  the  Clydesdale  Bank  (Limited),  dated 
18th,  20th,  and  25th  October  V8S0,  for  £5000, 
and  interest,  including  in  this  guarantee  interest 
on  Mr  Areeth's  proportion  of  said  sums,  from  the 
above  named  date,  until  the  same  is  repaid  to 
you  at  bank  overdraft  rate." 

Edward  Mather  BeU  died  insolvent,  and  nothing 
could  be  recovered  from  his  estate. 

The  present  action  was  raised  by  William 
HamUton  &  Company  and  William  and  John 
Hamilton  on  18th  April  1888  against  Freeth  and 
the  guarantors  for  payment  of  £1408,  18g.  6d., 
being  one-third  of  tbe  sum  paid  by  the  pursuers 
on  26th  October,  after  deduction  of  certain  con- 
tributions from  Pettigrew's  estate. 

The  pursuers  pleaded— ■"  (2)  The  pursuers  are 
not  bound  to  communicate  the  benefit  of  the 
disposition  referred  to,  in  reject  the  same  was 
specially  taken  for  the  pursuers'  security  only ; 
^  eeparatim,  the  defenders  knew  this  at  the  time; 
«(  lepa/ratim,  the  defenders  agreed  to  this  being 
done." 

The  defenders  pleaded — "(2)  The  pursuers 
having  received  from  the  principal  debtor  a 
security  over  his  estate  in  relief  of  their  obliga- 
tions under  the  cash  credit  bond,  are  bound  to 
communicate  the  benefit  of  such  security  to  their 
co-cautioners  in  aU  questions  of  relief  against 
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them.  (3)  The  aTerments  as  to  the  agreement 
of  the  defenders  to  the  special  security  being 
granted  in  favour  of  the  pursuers  are  only  prov- 
able by  writ  or  oath.  (4)  Uacjer  the  oircumstances, 
the  liability  of  Job  James  Freetb  is  for  one-fourth 
of  the  vhole  sums  paid." 

The  Lord  Ordinary  (Fbaseb)  allowed  a  proof. 
The  evidenoe  given  was  of  a  contradictory  charac- 
ter, but  in  the  opinionof  the  Lord  Ordinary  and  the 
majority  of  the  Judges  of  the  Second  Division  it 
was  established  that  the  Hamiltons  had  become 
parties  to  the  cash  credit  bond  of  October  1880, 
on  the  condition  of  obtaining  the  security  over 
the  Bochsolloch  works  granted  to  them  by  the 
disposition  of  February  1881  to  cover  any  liability 
which  they  might  incur  either  through  the  firm 
or  as  individoaU,  and  that  this  agreement  waa 
known  to  Freeth,  and  agreed  to  by  him. 

The  parties  put  in  a  minute,  by  which  it  was 
agreed  (1)  that  the  letter  of  guarantee  signed 
by  Thomas  Baker,  William  Jardine,  and  Bobert 
Fettigrew,  was  obligatory  on  them,  and  (2)  that 
the  value  of  the  security  conveyed  by  Fettigrew 
to  the  pursuers  by  the  disposition  already  men- 
'  tioned  was  £2850. 

Upon  18th  January  1889  the  Lord  Ordi- 
nary pronounced  this  interlocutor: — "Finds 
that  the  disposition  of  the  BoohaoUoch  Iron- 
works granted  to  the  pursuers  was  a  security 
for  their  own  behoof,  and  that  they  are  not 
bound  to  communicate  the  benefit  thereof  to  the 
defenders  until  their  own  claim  is  satisfied: 
Finds  that  in  settling  the  liability  of  the  cau- 
tioners the  defender  Freeth  and  his  guarantors 
are  only  bound  in  one-fourth;  and  with  these 
findings  appoints  the  pursuers  within  eight  days 
to  lodge  a  state  in  process,  bringing  out  arith- 
metical results  as  to  the  liabilities  of  the  parties ; 
and  reserves  all  questions  of  expenses. 

"  Opinion. — James  Fettigrew,  an  iron  and  coal 
master  at  Coatbridge,  obtained  a  cash  credit  with 
the  Clydesdale  Banking  Company  in  the  year 
1477.  There  were  along  with  him  in  the  cash 
ciedit  bond  (bound  as  full  debtors  and  co-obli- 
gants,  although,  not  co-cautioners)  three  ether 
persons,  viz.,  John  Hendrie,  coalmaster,  Edward 
Mather  Bell,  of  the  Coatbridge  Tin  Plate  Com- 
pany, and  Job  James  Freeth,  of  the  Calldonian 
Tube  Company,  Coatbridge.  Fettigrew  operated 
upon  this  cash  credit  from  1877  down  to  October 
1880,  when  one  of  the  co-obligants,  viz.,  John 
Hendrie  having  become  somewhat  embarrassed 
in  his  circumstances  the  bank  insisted  upon 
another  cash  credit  bond  being  executed  with 
another  name  or  names  in  room  of  Hendrie. 

"Such  a  bond  was  executed  on  the  18th,  20th, 
and  25th  of  October  by  Fettigrew,  the  oo-obli- 
gants  being  Edward  Mather  Bell  and  Job  James 
Freeth,  two  of  the  parties  to  the  first  bond,  and 
the  fresh  names  were  the  pursuers  of  the  present 
action  William  Hamilton  &  Company,  ship- 
builders, Port-Glasgow,  and  William  and  John 
Hamilton,  the  partners  of  that  firm.  Fettigrew 
proceeded  to  operate  upon  this  new  cash  credit, 
and  continued  to  do  so  down  to  the  date  of  his 
sequestration  in  October  1887,  at  which  time  the 
whole  sum  for  which  the  credit  was  granted,  viz., 
£5000,  bad  been  drawn  out,  and  there  was, 
besides,  a  considerable  sum  for  interest  due  to 
the  bank.  The  co-obligant  Bell  died  insolvent, 
and  nothing  can  be  got  in  the  shape  of  a  contri- 
bution from  his  estate.     The  only  two  solvent 


persons  to  the  bond  of  1880  were  the  porsueiB 
and  Freeth.  The  bank  demanded  payment  from 
the  pursuers,  and  on  the  26th  of  October  1887 
tbey  paid,  as  the  sum  due  to  the  bank  under  the 
cash  credit  bond,  £5201,  lOs.  9d.,  and  took  an 
assignation  of  the  bond  from  the  bank  with  all 
rights  of  diligence  against  the  co-obligants. 

"Freeth  upon  being  applied  to  for  payment 
of  his  shitre  was  unable  to  meet  the  demand, 
but  he  got  certain  of  his  friends  (the  other  defen- 
ders in  the  action)  to  grant  a  guarantee  in  the 
following  terms: — 'Jointly  and  severally,  we 
hereby  guarantee  to  pay  to  yon  the  proportion 
payable  by  Job  James  Freeth,  of  the  Caledonian 
Tube  Company,  Coatbridge,  of  the  sums,  princi- 
pal and  interest,  paid  by  yon  on  26  tb  October 
1887,  videlieet,  £5201,  10s.  9d.,  under  the  cash 
credit  bond  granted  by  the  Bochsolloch  Iron 
Company,  Coatbridge,  James  Fettigrew,  William 
Hamilton  &  Company,  William  Hamilton,  John 
Hamilton,  Edward  Mather  Bell,  and  Job  James 
Freeth,  in  favour  of  the  Clydesdale  Bank 
(Limited),  dated  18th,  20tb,  and  25th  October 
1880,  for  £5000  and  interest,  including  in  this 
guarantee  interest  on  Mr  Freeth's  proportion  of 
said  sums  from  the  above-named  date  until  the 
same  is  repaid  to  you  at  bank  overdraft  rate.' 
This  action  is  now  brought  against  Freeth  and 
the  guarantors,  and  certain  questions  have  arisen 
as  to  the  amount  (for  liability  is  not  disputed)  of 
the  contribution  which  must  be  made  by  Freeth 
or  on  his  behalf. 

"The  first  question  has  lelatien  to  a  demand 
made  by  the  defenders  to  the  effect  that 
the  pursuers  shall  communicate  to  them  the 
benefit  of  a  disposition  which  the  pursuers 
obtained  from  Fettigrew  of  property  belong- 
ing to  the  latter.  The  property  consisted 
of  the  Bochsolloch  Ironworks,  the  basineas 
of  which  was  carried  on  in  the  name  of  the 
Bochsolloch  Iron  Company,  Coatbridge,  of 
which  Fettigrew  was  the  sole  partner.  The 
disposition,  which  is  absolute  in  ita  terms,  is 
admitted  to  have  been  a  security.  By  this  deed, 
dated  the  11th  of  February  1881,  Fettigrew,  for 
'  certain  good  causes  and  considerations,'  assigni 
and  dispones  to  William  and  John  Hamilton, 
both  shipbuilders  in  Fort-Olasgow,  and  their 
respective  heirs  and  assignees  whomsoever,  heri- 
tably and  irredeemably,  all  and  whole  the  Boob- 
soUoch  Ironworks,  with  all  the  steam-engines, 
boilers,  rolling-mills,  &c.,  in  and  upon  the  ground, 
and  specified  in  an  inventory.  This  disposition 
was  duly  recorded  in  the  Division  of  the  General 
Begister  of  Sasines  applicable  to  the  county  of 
Lanark,  and  the  pursuers  William  and  John 
Hamilton  now  stand  invested  with  the  apparent 
absolute  ownership  of  the  works, 

"  The  '  defenders  contend  that  any  collateral 
security  of  that  kind  obtained  by  one  cautioner 
cannot  be  appropriated  for  the  covering  of  bis- 
own  liability.  It  is  certainly  law  that  w^ere  co- 
sureties are  equally  bound  by  the  same  deed,  and 
one  of  them  obtains  a  separate  security  or  ad- 
vantage from  the  principal,  he  is  bound  to  eoia- 
municate  the  benefit  of  it  equally  with  them. 
For  this  doctrine  there  are  several  express  de- 
cisions which  are  noted  in  Bell's  Frinciples 
(section  270),  and  the  general  rule  cannot  be 
disputed.  But  then  this  general  rule  must  be 
taken  with  its  qualifications.  There  is  nothing 
wrong  in  a  surety  stipulating,  before  he  under- 
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takes  the  obligatioa  of  oantionary,  that  he  ihall 
obtain  a  collateral  seourity  so  as  to  cover  himself, 
and  if  he  takes  the  proper  preoautions  of  making 
his   oo-snreties  perfectly  aware  of  what  he  is 
doing,  and  they  acquiesce  in  it,  then  there  can  be 
no  oall  npon  the  caationer  who  has  so  obtained 
the   separate  security  for   his  own    behoof    to 
oommnnic^te    the     benefit    of    it    to    his    co- 
sureties.    Professor  Bell,  in  his  Commentaries 
(Bell's    Comm.    i.    349),    makes    the    following 
observations: — 'As  to  the  cautioner,  who  alone 
has  stipulated  for  security,  it  is  more  difficult  to 
determine  whether  he  shall,  to  his  own  prejndioe, 
be  obliged  to  communicate  the  benefit  of  that 
seonrity.    A  nets  relation  or  confidential  friend 
may  not  think  himself  entitled  to  require  security, 
while  a  stranger  may  be  well  justified  in  refusing 
to  engage  without  it.     And  there  seems  to  be  no 
equity  in  obliging  the  latter  to  communicate  the 
benefit  of  his  precaution  to  one  who  would  not 
himself  have  stipulatad  for  it.     At  least,  where 
ancb  a  difference  has  been  openly  made  between 
oaatiouers,   and  with    the   knowledge  of   each 
other,  it  is  probable  that  the  Court  would  not 
oommunioate    the   security.      But   where,    the 
oaationers  being  originally  equal,  one  gets  an 
advantage  over  the  rest  on  the  demand  being 
likely  to  arise,  or  where  the  seonrity  to  one  is 
secret,  the  principal  which  rules  the  case  is,  that 
the  co-cautioners  are  bound  to  act,  or  held  to 
have  acted,  for  the  general  benefit,  so  that  what 
ia  given  for  the  relief  of  one  is  to  be  communi- 
cated for  the  benefit  of  all.'    Here  Professor 
Bell  deals  with  the  case  of  an    open  avowed 
obtaining  of  the  security  by  one  of  the  cautioners 
for    his   own    behoof,   and   indicates   his  own 
opinion  very  plainly  as  to   how  it  would   be 
deoided,  which  it  does  not  seem  to  have  hitherto 
been.    Now,  this  is  the  very  case  disclosed  by  the 
proof  here.     It  is  proved  not  merely  that  Petti- 
grew  called  upon  the  pursuers,  beseeching  and 
entreating  them  to  become  cautioners  in  room  of 
the  retiring  Mr  Hendrie,  but  also  the  defender 
Freeth  did  so.     He  denies  this,  but  the  Lord 
Ordinary  does   not    believe  him,  nor  does  he 
believe  the  statements  on  this  subject  by  Petti- 
grew,  who  seemed  to  give  his  evidence  very 
much  at  random.     Freeth  repeatedly  urged  the 
Hamiltons  to  be  cautioners,  using  as  an  argu- 
ment the  fact  that  they  would    get  sufficient 
security  in  the  BochsoUoch  Ironworks,  so  as  to 

Srotect  them  against  loss;  urging  further,  that 
e  Freeth  had  no  security  of  his  own  and  did 
not  want  it,  and  could  not  demand  it  because  he 
and  Fettigrew  and  Bell  were  all  mixed  up  in  bill 
accommodations.  He  was  very  much  afraid  that 
if  the  Hamiltons  did  not  come  forward  and  give 
the  additional  name  demanded  by  the  bank  that 
he,  Freeth,  would  be  called  upon  to  pay  up,  and 
this  he  could  not  do  beoause  all  his  capital  was 
embarked  in  his  works.  Freeth  never  took  up 
the  notion  that  the  disposition  (the  existence  of 
which  he  professed  not  to  know  anything  about 
until  a  recent  period)  was  one  in  which  he  could 
claim  any  interest  until  this  was  put  into  his  head 
by  Pettigrew,  just  when  Pettigrew's  bankruptcy 
was  impending.  ■  I  became  bankrupt,'  says  Petti- 
grew, '  about  the  middle  of  October  1887.  I  told 
Mr  Freeth  in  May  1887  about  my  having  granted 
the  security  over  the  ironworks,  because  I  was 
trying  at  that  time  to  carry  through  a  cash  credit 
which  subsequently  fell  through.     I  was  wanting 


Mr  Freeth  to  become  cautioner  for  me  again. 
(Q)  And  as  an  inducement  to  him  to  do  that  that  ha 
was  secured  on  the  other  bond?  (A)  No;  I 
told  him  that  if  I  could  not  obtain  this  credit  I 
would  have  to  collapse,  and  he  said  he  bad  paid 
one  cash  credit  and  he  could  not  pay  this.  I 
then  told  him  that  be  was  quite  safe — that  the 
works  were  secured  to  the'  cautioners.  That  ap- 
peared to  be  news  to  him ;  I  knew  it  was  because 
I  had  never  told  him  before.  He  was  relieved  a 
bit  when  I  told  him  that.'  Now,  Freeth  being 
saved  by  the  intervention  of  the  Hamiltons  from 
being  obliged  in  the  year  1880  to  stop  his  works 
and  pay  up  the  cash  credit  debt  which  neither 
Pettigrew  nor  the  other  oo-obligants  with  him 
could  do  tarns  round  and  pleads  the  general 
rule  of  law  against  the  carrying  out  of  a  fair 
bargain.  Pettigrew  antmly  represents  the  Hamil- 
tons as  being  very  willing  at  once  to  become 
cautioners,  whereas  the  real  state  of  the  case  was 
that  it  was  with  the  utmost  relnctaqoe  they  did 
so,  and  upon  the  distinct  understanding  and  con- 
dition that  they  were  to  have,  for  themselves 
alone,  the  benefit  of  the  security  so  far  as  it 
would  go  in  repaying  any  moneys  they  required 
to  disburse  as  debtors  under  the  bond. 

'*  The  second  point  in  this  case  is  as  to  whether. 
Bell  being  dead  and  bankrupt,  there  are  here 
only  two  co-obligants  or  four.  The  obligation 
in  the  bond  is  very  explicit,  It  runs  as  follows  : — 
'  We,  the  BochsoUoch  Iron  Company,  Coatbridge, 
as  a  company  or  firm,  and  James  Pettigrew, 
Caimhili,  by  Airdrie,  the  sole  partner  of  said 
firm,  as  such  partner  and  as  an  individual ; 
William  Hamilton  &  Company,  shipbuilders, 
Fort-Glasgow,  as  a  company  or  firm,  and  \yiUiam 
Hamilton  and  John  Hunilton,  both  shipbuilders 
there,  the  individual  partners  of  said  company 
or  firm,,  as  snoh  partners  and  as  individuals.' 
These  are  the  words  which  were  made  the  sub- 
ject of  construction  in  the  case  of  Macbride  v. 
Clark,  Orierton,  &  Company,  &e.  24th  Novem- 
ber 1865,  4  Macph.  73,  and  the  Lord  Ordinary 
is  unable  to  distinguish  the  two  cases.  The 
obligation  of  the  firm  was  held  to  have  had 
superadded  to  it  the  obligation  of  each  of  the 
partners  as  individuals,  and  such  being  the  case, 
the  defenders  here  can  only  be  liable  for  one- 
fourth.  The  firm  of  William  Hamilton  &.  Com- 
pany is  one  person,  William  Hamilton  is  another 
person,  and  John  Hamilton  is  the  third  person  ; 
the  defender  Freeth  making  the  fourth." 

Upon  1st  February  the  Lord  Ordinary  having 
considered  the  state  which  had  been  lodged,  and 
decerned  i^ainst  the  defenders  for  £1070,  Os.  lOd. , 
found  them  liable  in  expenses. 

The  defenders  reclaimed,  and  argued — It  was 
not  competent  to  prove  by  parole  evidence  that 
the  security  taken  by  the  pursuers  was  for  them- 
selves alone.  The  liability  of  the  cautioners  rested 
on  the  cash  credit  bond.  The  rule  of  law  was 
that  any  benefit  of  a  security  must  be  communi- 
cated to  the  co-cautioners.  Assuming,  however, 
that  it  was  competent,  it  must  be  admitted  that 
sureties  or  co-cautioners  might  in  some  cases 
obtain  securities  for  themselves  which  they 
were  not  bound  to  communicate  to  the  other 
sureties,  but  the  proof  of  this  must  be  very 
strong  to  overcome  the  presumption  of  the 
ordinary  rule  of  law.  Further,  it  was  quite 
clearly  laid  down  in  the  passage  from  Bell's 
Commentaries,  quoted  in  the  Lord  Ordinary's 
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DOte,  that  any  seoarity  to  be  valid  for  the  pro- 
tection of  one  person  alone  must  be  granted 
to  him  with  the  full  knowledge  and  agreement 
of  hia  co-oaationers.  That  was  not  the  case 
here.  No  doubt  the  Hamiltona  deponed  that  at 
a  certain  meeting  they  had  insisted  on  this 
security  being  granted  to  them  as  a  condition  of 
their  becoming  Fettigrew's  cautioners,  but  Petti- 
grew  and  Freeth  denied  it,  and  the  facts  showed 
that  it  was  not  so,  as  the  disposition  was  not 
granted  until  some  months  after  the  date  of  the 
bond.  Again,  supposing  that  the  Eamiltons 
were  not  bound  to  communicate  the  benefit 
of  the  security  to  their  co-cautioners,  the  firm  of 
Hamilton  A  Oompany  could  not  take  any  benefit 
from  it,  but  only  the  individual  partners.  The 
Lord  Ordinary  has  found  the  number  of  co-cau- 
tioners was  four,  and  that  was  understood  to  be 
admitted  by  the  porsners.  The  sum  in  the 
security  was  much  larger  than  the  sum  necessary 
to  cover  the  obligations  of  the  two  Hamiltong, 
and  the  surplus  ought  to  be  divided  equally 
between  Freeth  and  the  company.  Freetb's 
liability  wonld  thereby  be  considerably  reduced 
—sua  V.  Dixon,  March  29,  1881,  KB.,  17 
O.D.  826;  Bailey  on  Seonrities,  p.  311 ;  Humble 
V.  Hym,  February  8,  1872,  Hume's  Deo.  83. 

The  respondents  argued — It  was  competent  to 
have  parole  proof  here  to  explain  the  circum- 
stances under  which  the  disposition  was  granted, 
for  the  pursuers  averred  that  this  disposition  had 
been  granted  to  them  as  a  security  for  themselves 
only,  and  the  defender,  while  admitting  that  the 
disposition  was  granted  to  them  in  security  of 
the  bond,  averred  that  it  was  for  the  benefit  of 
all  the  cautioners.  If  parole  proof  was  not 
competent  the  defenders  had  no  case,  because 
the  deed  was  ex  fade  an  absolute  conveyance. 
As  regarded  the  question  whether  the  deed  was 
granted  for  the  Hamiltons'  security  alone,  the 
Lord  Ordinary  had  found  it  proved  that  it  was  so. 
The  evidence'  could  be  read  no  other  way.  All 
the  pursuers'  witnesses  were  consistent,  and  the 
Lord  Ordinary  did  not  believe  the  evidence  of 
the  defenders.  It  was  admitted  that  the  number 
of  cantionera  was  four,  and  that  the  firm  must 
be  taken  as  one,  but  the  security  was  given  not 
for  the  benefit  of  the  Hamiltons  as  individuals 
only,  but  also  of  their  firm.  That  was  proved 
by  the  evidence.  The  disposition  no  doubt  did 
not  say  it  was  for  the  firm,  but  that  was  merely 
due  to  a  conveyancing  difficulty,  as  the  firm 
could  not  hold  heritable  property.  On  the 
whole  matter  the  defenders  were  liable  to  pay 
one-fourth  of  the  debt  paid  by  the  Hamiltons  to 
the  bank,  and  were  not  entitled  to  have  the 
benefit  of  the  seeurity  oommnnieated  to  them. 

At  advising — 

LoBD  KuTButruBD  Clask — I  need  not  resume 
the  facts  of  the  case.  They  are  fully  and  clearly 
stated  by  the  Lord  Ordinary. 

The  first  question  is,  What  is  the  proportion 
for  which  each  of  the  solvent  cautioners  is  liable 
under  the  cash  credit  bond  ?  The  Lord  Ordinary 
has  held  that  there  are  four  cautioners,  on  the 
ground  that  the  firm  of  Hamilton  &  Company  is 
to  be  counted  as  one  in  addition  to  the  partners. 
In  this  finding  the  pursuers  acquiesce,  and  there- 
fore we  may  take  it  as  fixed  that  the  liability  of 
each  cautioner  is  for  a  fourth  of  the  entire  debt. 

The   pursuers   hold  a  security  over   certain 


heritable  property  which  belonged  to  Pettigrev, 
the  principal  debtor.  It  is  in  the  form  of  an 
absolute  disposition  in  fsronx  of  William  Hamil- 
ton and  John  Hamilton,  the  sole  partners  of 
Hamilton  k  Oompany.  Though  the  disposition 
is  absolute  the  pursuers  admit  that  it  is  a  security 
only.  But  this  admission  is  under  the  qualifica- 
tion that  it  was  granted  to  cover  any  liability 
which  they  might  incur  tmder  the  cash  credit 
bond.  They  further  aver  that  they  would  not 
have  become  parties  to  the  cash  credit  bond 
unless  they  had  obtained  this  security,  and  that 
Fettigrew  and  Freeth  agreed  that  tbey  should 
have  it. 

The  pnrsners  have  paid  the  whole  debt  due  to 
the  bank.  They  propose  to  apply  the  security 
to  cover  their  share  of  it,  and  it  is  just  sufficient 
for  that  purpose.  At  the  same  time  they  have 
raised  this  action  to  recover  the  share  due  by  the 
defender  Freeth  which  has  been  gnaranteed  to 
them  by  the  other  defenders. 

In  answer  the  defenders  maintain  two  proposi- 
tions— first,  that  the  pursuers  are  bound  to  com- 
municate to  them  the  benefit  of  their  security  so 
thatit  shall  be  applied  in  the  reduction  of  the  total 
debt,  with  the  effect  that  they  shall  be  liable  for 
no  more  than  a  fourth  of  the  balance ;  and  second, 
that  at  least  it  shall  be  applied  only  to  cover  the 
liability  of  William  and  John  Hamilton  as  indi- 
viduals to  the  exclusion  of  the  company.  In  the 
latter  view  they  claim  that  the  balance  of  the 
security  should  be  applied  in  equal  portions  to 
the  reduction  of  the  share  due  by  Hamilton  t 
Company  and  by  Freeth. 

I  do  not  doubt  the  general  doctrine  that  when 
oo-oautionera  are  equally  bound  under  the  same 
deed,  and  when  one  of  them  obtains  a  separate 
security  over  the  estate  of  the  principal  debtor, 
such  cautioner  is  bound  to  communicate  the 
benefit  of  the  security  equally  to  all.  Nor  did 
the  pursuers  dispute  this  proposition.  Their 
case  is  that  they  are  not  withm  the  rule,  inas- 
much as  it  was  agreed  between  them  on  the  one 
hand,  and  Fettigrew  and  the  defender  Freeth  on 
the  other,  that  they  were  to  have  the  sole  benefit 
of  the  security  in  so  far  as  requisite  to  cover 
their  liability. 

The  defenders  have  stated  a  plea  that  an  agree- 
ment for  such  a  special  security  can  only  be 
proved  by  writ  or  oath.  If  that  plea  was  well 
founded  they  should  have  opposed  any  allowance 
of  proof.  But  they  did  not  do  so,  nor  did  they 
offer  any  argument  in  support  of  their  plea.  On 
the  contrary,  they  admitted  in  the  moet  precise 
terms  that  if  in  the  opinion  of  the  Court  the 
agreement  was  proved  by  the  oral  evidence  their 
case  necessarily  failed. 

In  my  opinion  the  defenders  were  quite  right 
in  making  this  admission.  The  parole  evidenoe 
is  not  adduced  for  the  purpose  of  oontradicting 
or  altering  the  conditions  of  any  written  docu- 
ment, but  to  prove  a  separate  agreement  which 
was  acted  on,  and  which  was  the  condition  of  the 
pursuers  becoming  parties  to  the  cash  credit 
bond.  An  agreement  so  made  and  so  acted  on 
can  in  my  opinion  be  proved  by  parole. 

The  obligation  to  communicate  the  benefit  of 
such  a  security  does  not  arise  from  the  deed  by 
which  the  co-cautioners  are  bound,  which  does 
nothing  more  than  fix  the  proportions  of  the 
debt  for  which  they  are  respectively  liable.  It 
depends  on  an  equity  to  which  the  Court  in  the 
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abs«Doe  of  agreemeot  to  the  contrary  will  gire 
effect.  But  the  mle  cannot  be*  applied  bo  as  to 
defeat  a  special  agreement. 

I  do  not  parsne  this  topic.  It  is  sofficient  for 
me  that  the  defenders  did  not  maintain  the  plea 
to  which  I  have  referred,  and,  as  I  have  said,  I 
think  that  they  were  right  in  not  offering  any 
argnment  on  it. 

The  question  then  comes  to  be,  whether  the 
agreement  has  been  proved  ?  In  this  inquiry  it 
is  material  to  obserye  that  the  cash  credit  bond 
on  which  this  action  is  founded  was  not  the  first 
to  which  Pettigrew  and  the  defender  Freeth  were 
parties.  There  was  a  preyious  bond  which  the 
bank  would  haye  enforced  owing  to  the  embar- 
rassed circumstances  of  one  of  the  cautioners 
unless  the  present  bond  bad  been  granted.  In 
becoming  parties  to  the  new  bond  the  pursuers 
were  guaranteeing  an  already  existing  debt  for 
which  Freeth  was  liable.  The  form  in  which 
the  bond  is  expressed  debars  them  from  taking 
benefit  from  this  circumstance,  nor  indeed  do 
they  desire  to  do  so.  But  they  found  on  it  as 
showing  that  it  was  natural  that  they  should 
atipniate  for  a  special  security,  and  that  Freeth 
should  be  willing  that  they  should  have  it.  So 
far,  it  seems  to  me  that  they  are  right.  The 
alleged  agreement  was  in  the  circumstances  a 
Tery  natural  and  reasonable  arrangement. 

When  I  tarn  to  the  proof  I  cannot  doubt  that 
the  agreement  ia  established.  The  Lord  Ordi- 
nary is  clearly  of  that  opinion,  and  I  agree  with 
him.  I  do  not  think  it  necessary  to  examine  the 
proof.  If  the  evidence  of  the  pursuers  is  believed 
the  case  is  clear.  The  Lord  Ordinary  has  be- 
lieved it,  and  has  not  believed  the  evidence  of  the 
defenders.  On  a  mere  qnestion  of  credibility  I 
should  in  any  case  have  great  hesitation  in  differ- 
ing from  him.  In  this  case  my  opinion  entirely 
coincides  with  his. 

There  remains  the  question  whether  under  the 
agreement  the  benefit  of  the  special  security  was 
limited  to  William  and  John  Hamilton  as  indi- 
▼idnals,  and  did  not  extend  to  their  firm.  Again 
I  have  no  difficulty.  I  think  that  it  is  plain  that 
the  Hamiltons  stipulated  that  they  should  have 
the  benefit  of  the  security  to  cover  any  liability 
which  they  might  incur  under  the  bond  either 
throngh  their  firm  or  individually.  Any  other 
interpretation  would  defeat  the  evident  purpose 
of  the  agreement. 

LoBD  LxE — 1.  I  think  that  the  qnestions  raised 
in  this  case  are  attended  with  more  difBonlty 
than  the  Lord  Ordinary  appears  to  have  felt,  and 
I  desire  to  explain  the  view  upon  which  I  am 
unable  to  reach  the  same  conclusion. 

The  general  rule  of  law  is  well  stated  by  the 
Lord  Ordinary,  "Where  co-sureties  are  equally 
bound  by  the  same  deed,  and  one  of  them  obtains 
a  separate  security  or  advantage  from  the  princi- 
pal, he  is  bound  to  communicate  the  benefit  of 
it  equally  to  them." 

This  rule  is  founded  on  principles  of  equity 
which  are  too  obvious  to  need  explanation,  and  it 
implies  that  no  one  who  undertakes  a  suretyship 
jointly  with  others,  and  by  a  deed  which  binds 
them  all  in  like  terms,  is  entitled  to  obtain  from 
the  principal  debtor,  and  therefore  to  the  preju- 
dice of  bis  oo-obligant's  rights  of  relief,  a  col- 
lateral security  for  himself  alone,  unless  he  does 
so  with  the  consent  of  his  co-cautioners. 


'  The  opinion  of  Professor  Bell,  to  which  the 
Lord  Ordinary  refers,  appears  to  me  to  be  to 
this  extent  clear.  His  only  hesitation  appears  to 
be  as  to  the  efficiency  of  an  unequal  arrangement 
though  "openly  made  between  cautioners." 
Upon  that  point  I  see  no  reason  to  doubt  that  if 
the  arrangement  is  clear,  and  is  proved  by  com- 
petent evidence,  it  must  receive  effect.  For 
there  is  nothing  unlawful  in  an  arrangement 
whereby  one  of  the  cautioners  with  the  consent 
of  all  concerned  shall  receive  a  special  security. 

I  must,  however,  give  it  as  my  opinion  that 
the  consent  of  the  co-cautioners  to  an  arrange- 
ment which  is  so  greatly  at  variance  with  the 
ordinary  obligations  and  rights  of  relief  among 
cautioners,  cannot  be  proved  by  parole  evidence. 
It  is  said  that  the  plea  on  this  subject  was  not 
maintained  to  the  effect  of  excluding  proof.  But 
the  interlocutor  shows  that  proof  was  only 
allowed  after  the  discussion  in  the  procedure  roll 
before  answer.  And  when  I  asked  a  question  on 
the  subject  during  the  discussion,  it  was  stated 
by  counsel  that  tbe  point  was  not  given  up, 
although  it  seemed  to  be  thought  unnecessary  to 
argue  it.  Such  proof  was  disallowed  in  the  case 
of  Maepheriont  v.  Haggart,  9  B.  806,  where  the 
allegation  was  that  a  cautioner  who  had  become 
bound  by  a  separate  obligation  -subsequently  to 
the  other  cautioners  had  interposed  for  relief  of 
two  of  the  original  cautioners  who  were  alleged 
to  have  granted  their  obligation  as  matter  of 
arrangement  merely  until  the  new  cautioner 
should  attain  majority  and  undertake  for  him- 
self. This  decision  proceeded  on  the  view  that 
the  effect  of  the  documents  was  to  make  them  all 
co-cautioners,  and  on  that  assumption  I  think  that 
the  judgment  stands  on  a  clear  principle.  In 
the  Outer  House  I  had  taken  a  different  view  of 
tbe  documents,  and  had  allowed  a  proof,  which 
was  set  aside. 

I  think  that  the  question  of  evidence  in  this 
case  arises  much  more  directly.  For  tbe  pur- 
suers here  did  not  come  in  by  any  separate 
obligation.  Tbey  interposed  by  becoming  parties 
to  a  new  bond  by  which  they  along  with  the 
principal  debtor  and  two  of  the  parties  to  the  old 
bond  all  bound  themselves,  conjunctly  and  sever- 
ally, in  like  terms  for  the  cash  credit. 

^e  legal  import  and  effect  of  the  bond  in  this 
case  was  in  my  opinion  to  put  all  the  paities, 
other  than  the  principal  debtors,  in  pari  eatu. 
Each  has  a  claim  of  total  relief  against  the  prin- 
cipal debtor,  and  among  themselves  those  who 
were  truly  cautioners  have  presumably  the  ordi- 
nary rights  of  relief  and  the  ordinary  duties  of 
contribution — that  is  to  say,  each  is  liable  in  a 
question  with  his  co-sureties  only  pro  rata. 

Such  being  the  legal  position  of  the  cautioners 
towards  each  other,  I  think  it  incompetent  to 
prove  by  parole  evidence  that  one  of  them  re- 
nounced or  discharged  his  claims  of  relief  in 
favour  of  another,  and  in  the  present  case  I  think 
it  incompetent  to  admit  parole  evidence  to  show 
that  tbe  defender  agreed  that  the  security  sub- 
sequently obtained  by  the  Hamiltons  under  the 
ex  fade  absolute  disposition  should  be  granted 
to  them  for  their  own  behoof  alone  to  the  exclu- 
sion of  their  co-cautioners. 

To  allow  such  proof  is  to  allow  parole  proof  in 
contradiction  of  the  obligations  arising  under  the 
bond.  For  nothing  in  my  opinion  can  be  more 
inconsistent  with  the  obli^tions  incurred  by  oo- 
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oaotionen  towards  each  other,  or  more  prejndi- 
cial  to  the  defender's  right  of  relief  against  the 
principal  debtor  thaa  to  allow  parole  proof  that 
the  principal  debtor  granted  with  the  defenders' 
consent  the  ex  faeie  absolute  disposition  of  his 
property  in  favoor  of  the  pursuers  and  for  their 
sole  benefit. 

2.  The  next  question  is,  if  the  parole  evidence 
is  competent  whether  it  is  sufficient?  I  have 
examined  it  oftener  than  once,  and  I  can  only 
say  that  in  my  opinion  it  is  unsatisfactory. 

The  Hamiltons  appear  to  have  been  in  part- 
nership with  the  principal  debtor  in  the  Spring- 
hill  Coal  Company,  and  they  most  have  known 
his  position  as  well  as  any  body.  If  they  stipu- 
lated for  a  security  to  themselves  alone  over 
the  Rochsolloch  Ironworks,  and  Mr  Freeth  agreed 
to  this,  nothing  could  have  been  simpler  than  to 
get  a  letter  to  this  effect  before  signing  the  bond. 
In  point  of  fact,  the  disposition  was  not  granted 
for  six  months  after  the  bond,  and  bears  no 
reference  to  it.  If  their  statement  is  correct  that 
it  had  been  stipulated  for  before  the  new  bond 
of  credit  was  granted,  it  would  have  been  natural 
to  expect  that  FreeUt's  written  consent  should 
have  been  asked  to  a  conveyance  whereby  the 
principal  debtor  liable  to  him  in  relief  divested 
himself  of  his  whole  property  in  the  Uoohsolloch 
Ironworks  in  favour  of  the  Hamiltons.  I  cannot 
say  that  it  is  clearly  proved  that  there  was  saoh 
a  stipulation. 

The  fact  that  the  pursuers  did  not  examine 
the  agents,  or  produce  any  of  the  correspondence 
which  is  said  to  have  passed  with  relation  to  the 
disposition,  is  to  me  very  Btrange<  For  I  do  not 
think  that  any  intelligent  and  respectable  agent 
who  was  informed  that  the  deed  was  granted  in 
fulfilment  of  a  stipulation  assented  to  by  the 
other  cautioners  would  have  prepared  the  deed 
without  making  it  dear  that  the  co-cautioners 
were  consenting  parties  and  acknowledged  the 
Btipnlation. 

To  hold  the  pursuers'  allegation  proved,  in  the 
faoe  of  a  denial  both  by  the  principal  debtor  and 
by  the  co-cautioners,  is  in  my  opinion  far  from 
satisfactory. 

3.  Another  question  was  raised  as  to  the  appli- 
cation of  the  surplus.  The  pursuers  William 
and  John  Hamilton  do  not  now  maintain  that 
there  are  fewer  than  fonr  cautioners.  In  answer 
to  a  question  they  declined  through  their  counsel 
to  dispute  the  soundness  of  the  Lord  Ordinary's 
view.  But  they  contend  that  they  are  entitled 
to  apply  the  surplus  towards  extinction  of  the 
liabilities  of  their  firm  (the  fourth  cautioner), 
and  to  withhold  it  entirely  from  the  defender. 

My  opinion  is  that  there  is  no  more  difficulty 
in  holding  it  proved  that  the  security  was  stipu- 
lated for  the  benefit  of  the  firm  than  there  is  in 
holding  it  proved  to  have  been  for  their  own 
benefit  exclusively.  If  the  stipulation  is  proved 
at  all,  I  see  no  reason  why  it  should  not  be  sus- 
tained to  this  effect  also. 

I.OBD  JusTioE-CiiEBK — I  ooncQT  In  the  opinion 
of  Lord  Butherfurd  Clark.  I  do  not  think  that 
there  is  any  question  as  regards  the  kind  of  proof 
on  the  point  whether  the  co- cautioners  renounced 
or  discharged  their  right  to  share  in  the  security 
given  to  the  pursuers. 

This  is  a  case  where  a  bargain  was  made  before 
the  cautioners  entered  into  the  cash  credit,  and 


as  a  condition  that  the  pnisaers  shonld  beeone 
cautioners.  I  think  it  is  sound  law  that  where 
several  persons  become  co-cautioners  in  a  bond, 
and  some  security  is  afterwards  given  to  one  of 
them,  he  becomes  bound  to  share  it  with  his 
other  CO -cautioners.  But  I  think  there  is 
no  ground  for  holding  that  where  a  security 
has  been  given  to  one  of  the  co-cautionen 
with  the  knowledge  of  the  others,  to  protect 
himself,  be  is  bound  to  communicate  it  to  his 
co-cautioners.  This  is  a  strong  case  as  an 
example  of  that  rule,  because  in  this  case  the 
Hamiltons  had  entered  into  this  cash  credit  bond 
for  the  benefit  of  Freeth  to  prevent  his  business 
lieing  ruined  by  having  to  pay  up  the  debt  which 
Pettigrew  owed  to  the  bank.  There  was  nothing 
contrary  to  that  view  decided  in  the  case  of 
Macpherion  which  was  cited  to  ns.  It  was  not 
proposed  here  by  the  evidence  to  contradict  the 
bond  or  to  change  the  conditions  upon  which  the 
bond  was  granted.  In  the  case  of  Matflunon 
the  evidence  was  disallowed  because  it  was 
intended  to  direct  it  with  the  object  of  altering 
the  conditions  attaching  t'o  the  cautioners  in  the 
bond.  There  is  nothing  of  that  kind  here.  This 
is  a  case  such  as  is  referred  to  by  Professor  Bell 
in  the  passage  quoted  by  the  Lord  Ordinary  in 
his  opinion — that  is  to  say,  such  a  difference  as  ii 
spoken  of  there  is  alleged  to  have  been  here  made 
between  the  cautioners  with  the  knowledge  of 
each  other,  namely,  that  the  pursuers  shonld  be 
protected  by  this  security  against  any  evil  lesulls 
happening  from  the  failare  of  Pettigrew,  so  that 
they  need  not  communicate  the  benefit  of  the 
security  to  their  co-cautioners.  I  think  there  ii 
nothing  to  prevent  us  holding  that  such  a  eon- 
dition  might  be  made  between  the  oo-cantionei* 
if  it  is  proved. 

Well  then,  has  that  condition  been  proved  to 
have  been  made  by  the  pursuers?  I  very  dis- 
tinctly concur  in  the  expressions  of  the  Loid 
Ordinary  when  he  says  that  he  believes  the 
evidence  of  the  Hamiltons,  and  does  not  believe 
the  evidence  of  Freeth  and  Pettigrew,  and  I 
therefore  think  that  the  pursuers  have  proved 
that  this  condition  was  made. 

As  regards  the  other  question,  I  do  not  think  it 
necessary  to  add  anything  to  what  bas  been  said 
by  Lord  Butherfurd  Clark,  that  the  advantage  of 
the  security  was  given  to  the  firm  as  well  as  to 
the  individual  members. 

Lord  Toxma  was  absent. 

■The  Court  adhered. 

Counsel  for  the  Pursuers — M'Kechnie— Low. 
Agent— William  B.  Glen,  S.S.C. 

Counsel  for  the  Defenders — Jameson — Watt. 
Agents— J.  A  A.  Hastie,  8.S.C. 
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Wednesday,  July  17. 
SECOND    DIVISION. 

GRAHAM    AND   OTHERS   (cAMPBELL's 
trustees)   V.    CAMPBELL    AND  OTHERS. 
Sueeution—  R^udiation   of  Provision*   under 
SettUTnent  —  Forfeiture  —  Intestaey  —  Fee  — 
Liferent. 

A  testator  diraoted  the  trustees  nnder  his 
settlement  to  pay  over  a  anm  of  £2000  to  bis 
son,  or-in  the  event  of  their  seeing  fit  to  do 
so,  to  retain  the  said  sum  in  their  hands  for 
his  behoof,  and  pay  him  the  interest,  to  hold 
the  residne  of  his  estate  for  behoof  of  his 
tTO  married  daughters  in  liferent,  and  their 
"heirs  and  gacoesaors  equally  amongst  them" 
in  fee  ;  declaring  that  these  proTislonS 
should  be  in  full  to  them  of  any  claims  they 
.  -  might  have  against  his  estate  after  his  death, 
"  and  that  in  the  event  of  any  of  my  children 
creating  any  dispute  in  regard  to  these  pre- 
sents £he  child  so  acting  shall  forfeit  all 
daims  eompetent  to  him  or  her  under  the 
same,  and  my  trustees  are  hereby  directed 
to  deal  with  such  child's  share  in  the  event 
of  it  being  that  falling  to  my  son  in  the  same 
manner  as  I  have  appointed  in  regard  to  the 
residue  of  my  means  and  estate,  and  in  the 
event  of  its  being  in  regard  to  the  share  con- 
ceived infovourofeitherof  my  daughters,  then 
to  hold  the  half  of  such  share  for  behoof  of  my 
other  daughter  in  liferent,  and  pay  the  fee 
of  the  same  to  her  heirs  as  aforesaid,  and  to 
pay  and  make  over  the  other  half  to  my  said 
son  and  his  hein,  or  to  retain  same  for  his 
behoof  as  aforesaid."  By  a  codicil  he  ap- 
pointed his  trustees,  instead  of  paying  over 
to  his  son  the  sum  of  £2000,  "or  any  other 
;  or  farther  sum  which  may  happen  to  fall  to 
him,"  to  retain  said  snm  in  their  own  band 
for  bis  behoof,  and  pay  bim  the  interest 
annually,  snob  interest  to  be  pnrely  ali- 
mentary, and  he  appointed  his  trustees  at 
bis  son's  death  to  pay  and  make  over  the 
said  sum  of  £2000  to  his  heirs  and  successors 
equally  among  them. 

One  of  the  daughters  repudiated  the  pro- 
visions in  her  favour,  and  claimed  legitim. 
Held  (1)  that  the  repudiation  implied  a  for- 
feiture both  of  her  own  rights  nnder  the 
settlement  and  also  those  of  her  heirs  and 
snoceasors,  and  (2)  (Lord  Butherfurd  Olark 
diss. )  that  with  regard  to  the  share  of  residue 
so  forfeited  by  the  daughter,  the  son  was 
entitled  to  the  fee  of  one-half  of  it,  subject 
to  the  directions  contained  in   the  codicil, 
and  that  the  trustees  were  bound  to  hold  the 
other  half  for  behoof  of  the  other  daughter 
in  liferent,  and  her  heirs  in  fee. 
Mr  Duncan  Campbell,  sometime  of  Stirling,  died 
on  18th  March  1887.     He  was  survived  by  one 
eon  James  Campbell,  settled  in  Australia,  and  by 
two  married  daughters,  Mrs  Mackenzie  and  Mrs 
Irons.     His  estate  consisted  wholly  of  personalty, 
amounting  to  £11,029,  2s.  8d. 

He  left  a  trust-disposition  dated  lOth  March 
1881,  and  a  codicil  of  date  lith  July  1884. 

The  deed  provided — ' '  Third,  on  my  means  and 
estates  having  accumulated  as  af  aresaid,  or  as  soon 


thereafter  as  my  tmstoes  may  find  convenient,  I 
direct  and  appoint  my  tmstoes  to  pay,  convey, 
and  make  over  to  my  son  James  Campbell,  pre- 
sently residing  in  New  South  Wales,  and  his 
heirs,  executors,  and  representatives  whomso- 
ever, the  sum  of  £2000  sterling,  declaring,  as  it 
is  hereby  specially  provided  and  declared,  that 
my  trustees,  sbonld  they  see  fit,  and  deem  it 
necessary  to  do  so,  shall  retain  said  sum  in  their 
own  hand  for  behoof  of  the  said  James  Campbell, 
and  pay  him  the  interest  annually  derived  there- 
from in  such  portions  and  at  such  time  or  times 
in  the  year  as  they  see  proper,  and  of  which  they 
shall  be  the  sole  and  only  judges ;  declaring  fur- 
ther, as  it  is  hereby  speciaUy  declared,  that  in  the 
event  of  my  trustees  retaining  said  sum  for  be- 
hoof of  my  said  son  as  aforesaid,  the  interest  to 
be  derived  therefrom  shall  be  pnrely  alimentary, 
and  shall  neither  be  liable  for  the  debts  of  my 
said  son,  nor  subject  to  the  diligence  of  his  credi- 
tors. Fourth,  I  direct  and  appoint  my  trustees  to 
hold  the  whole  rest  and  residne  of  my  means  and 
estate,  heritable  and  moveable,  real  and  persona], 
for  beboof  of  my  daughters  Elizabeth  Campbell 
or  Mackenzie,  spouse  of  Daniel  Mackenzie,  lessee 
of  the  Drummond  Arms  Hotel  in  Crieff,  and  Mary 
Campbell  or  Irons,  spouse  of  James  Hay  Irons, 
station-agent  of  the  Caledonian  Railway  Com- 
pany at  Edinburgh,  equally  between  them  in  life- 
rent for  their  respective  liferent  uses  allenarly, 
and  on  the  death  of  either  of  my  daughters  shall 
pay  and  make  over  the  fee  applicable  to  sneh 
daughter's  liferent  to  her  heirs  and  successors, 
equally  among  them,  share  and  share  alike.  .  ,  . 
Diaclaring,  as  it  is  hereby  specially  pravided  and 
declared,  that  the  provisions  herein  conceived  in 
favour  of  my  children  are  in  full  to  them  of  all 
claim  competent  against  my  estate,  and  that  in 
the  event  of  any  of  my  children  creating  any 
dispute  in  regard  to  these  presents,  the  child  so 
acting  shall  forfeit  all  claims  competent  to  him 
or  her  nnder  the  same,  and  my  trustees  are 
hereby  directed  to  deal  with  such  child's  share, 
in  the  event  of  it  being  that  falling  to  my  son,  in 
the  same  manner  as  I  have  appointed  in  regard 
to  the  residue  of  my  means  and  estate  ;  and  in 
the  event  of  its  being  in  regard  to  the  share  con- 
ceived in  favour  of  either  of  my  daughters,  then 
to  hold  the  half  of  such  share  for  beboof  of  my 
other  daughter  in  liferent,  and  pay  the  fee  of  the 
same  to  her  heirs  as  aforesaid,  and  to  pay  and 
make  over  the  other  half  to  my  said  son  and  his 
heirs,  or  retain  same  for  his  behoof  as  aforesaid. " 
In  the  codicil  the  testator  directed  bis  trustees 
"in  place  of  paying,  conveying,  and  making 
over  to  my  son  James  Campbell,  before  designed, 
the  sum  of  £2000  sterling,  or  any  other  or  fur- 
ther sum  which  may  happen  to  fall  to  him  in 
virtae  of  my  said  truBt-dispoaition  and  deed  of 
settlement,  to  retain  said  sum  in  their  own  hand 
for  his  behoof,  and  pay  him  tbe  interest  annually 
derived  therefrom  in  such  portions,  at  such  time 
or  times  in  tbe  year  as  they  see  proper,  and  of 
which  they  shall  be  the  sole  and  only  judges ; 
declaring  that  the  interest  to  be  derived  from 
said  sum  shall  be  purely  alimentary,  and  shall 
neither  be  liable  for  the  debts  of  my  said  son,  nor 
subject  to  the  diligence  of  his  creditors  ;  and  at 
his  death  I  appoint  my  trustees  to  pay  and  make 
over  the  said  sum  of  £2000  sterling  to  his  heirs 
and  representatives  whomsoever,  equally  amongst 
them,  share  and  share  alike." 
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After  her  father's  death  HrsMaokenzieolaiiaed 
her  legitim,  and  received  in  payment  thereof  the 
sam  of  £1760,  48.  2d.,  with  interest  from  his 
death. 

Doabts  having  arisen  as  to  the  trae  oonstrno- 
iion  of  these  deeds  in  view  of  the  repudiation  by 
Mrs  Mackenzie  of  her  rights  nnder  the  settlement, 
the  present  case  was  presented  for  the  jndgmeDt 
of  the  Gonrt  by  (1)  the  testamentary  tmstees  of 
Dnncan  Campbell  ;  (2)  James  Campbell ;  (3;  Mrs 
Mackenzie  and  her  hnsband  ;  (i)  Mrs  Irons  and 
her  hnsband ;  (5  and  G)  the  minor  children  of 
Mrs  Mackenzie  and  Mrs  Irons  respectively,  irith 
advice  and  consent  of  their  curators,  and  also  the 
tutors  of  such  of  their  respective  children  as  were 
still  in  pupiUarity. 

The  second  party  contended  that  on  a  sound 
constriction  of  the  trust-deed  and  codicil  Mrs 
Mackenzie's  children  had  no  separate  or  inde- 
pendent interest  in  the  share  of  residue  directed 
to  be  lif  crested  by  her,  but  only  a  contingent  and 
derivative  interest  in  so  far  as  Uiey  might  happen 
to  be  her  heirs  and  successors  at  her  death,  and 
that  such  interest  had  fallen  or  been  forfeited  by 
their  mother's  election  to  claim  her  legal  rights, 
and  that  in  consequence  he  was  entitled  to  one- 
fonrth  of  the  residue  over  and  above  the  special 
provision  of  £2000.  Alternatively,  he  contended 
that  he  was  entitled  to  be  paid  the  income  of 
one-fourth  of  the  residue  during  Mrs  Mackenzie's 
life  over  and  above  the  said  special  provision. 

The  foorth  and  sixth  parties  contended  that  on 
a  sound  construction  of  the  said  fourth  purpose 
of  the  trust-deed  Mrs  Mackenzie's  children  had 
no  separate  or  independent  interest  in  the  share 
of  residue  directed  to  be  liferented  by  her,  but 
only  a  contingent  and  derivative  interest  in  so 
far  as  they  might  happen  to  be  her  heirs  and 
successors'  at  her  death,  and  that  such  interest 
had  fallen  or  been  forfeited  by  their  mother's 
election  to  claim  her  legal  rights,  and  that  conse- 
quently the  first  parties  were  bound  to  hold  one- 
half  of  the  share  of  residue  so  forfeited  for  be- 
hoof of  the  fourth  party  in  liferent,  and  to  pay 
the  fee  of  the  same  to  her  heirs.  At  all  eTents, 
they  maintained  that  if  the  said  rights  had  not 
been  so  forfeited  the  income  of  the  share  of  the 
residue  destined  to  Mrs  Mackenzie  and  her  heirs 
and  suooessors  vested  in  the  first  parties  during 
her  lifetime,  and  fell  to  be  applied  by  them  in 
compensation  of  the  legitim  received  by  her ;  or 
otherwise,  that  one-half  of  the  said  income  fell 
to  ba  paid  by  the  first  parties  to  the  fourth  party 
during  her  life ;  and  further,  that  the  said  share 
of  the  free  residue  must  contribute  to  satisfy  Mrs 
Mackenzie's  claim  of  legitim. 

The  fifth  parties  contended  that  on  a  just  con- 
stmotion  of  the  fourth  purpose  of  the  trust- 
deed  the  prospective  rights  of  Mrs  Mackenzie's 
children  were  not  forfeited  by  the  action  of  their 
mother  in  electing  to  claim  her  legal  rights,  and 
that  the  income  of  the  share  of  residue  destined 
to  her  and  her  heirs  and  successors  fell  to  be 
aoenmulated  by  the  first  parties  during  her  life- 
time for  the  benefit  of  the  other  beneficiaries 
who  had  suffered  by  Mrs  Mackenzie's  election  of 
her  legal  rights,  in  so  far  as  their  respective 
rights  had  been  diminished  in  consequence  of 
her  election,  and,  inter  alia,  for  the  fifth  parties. 

The  third  parties  maintained  that  if  such  for- 
feiture had  taken  place  the  fee  of  the  one- 
half  of  the  share  of  residue,  destined  by  the 


tOtabam  t.  Campbell  ftOn. 
Jolr  17,  MW. 


trust-deed  to  Mrs  Mackenzie,  of  which  James 
Campbell,  in  consequence  of  her  election,  woold 
have  the  liferent,  must  be  held  to  have  fallen 
into  intestacy  of  the  said  Duncan  Campbell,  and 
fell  to  be  divided  amongst  bis  next-of-kin  as  at 
the  date  of  his  death,  including  Mrs  Mackenzie. 

The  following  questions  were,  inter  alia,  sub- 
mitted to  the  Court: — "(l)Are  the  children  of 
Mrs  Mackenzie  entitled  to  have  the  share  of 
residue  directed  to  be  liferented  by  her  set  aside 
for  behoof  of  her  heirs  and  successors  at  her 
death,  notwithstanding  that  she  has  elected  to 
'Claim  her  legal  rights?  (3)  If  the  first  question 
is  answered  in  the  negative,  is  the  second  party 
entitled  to  the  fee  or  the  liferent  of  the  half  of 
the  residue  forfeited  by  Mrs  Mackenzie,  and  are 
the  first  parties  bound  to  held  the  other  half  of 
the  residue  so  forfeited  for  behoof  of  the  fourth 
party  in  liferent  and  her  heirs  in  fee  ?'.' 

James  Campbell  (the  second  party)  argued — 
(1)  The  forfeiture  incurred  in  consequence  of  the 
repudiation  by  Mrs  Mackenzie  of  the  provisions 
under  the  will  did  not  extend  only  to  her  own 
share  in  the  provisions  of  the  will,  but  undoubt- 
edly included  also  the  fee  provided  to  her  heirs 
and  snccessons.  In  Wither  t.  Dixon,  and  the 
other  oases  following  upon  that  decision,  it  had 
been  held  that  the  repudiation  affected  only  the 
person  so  repudiating,  but  the  words  of  the 
settlement  in  this  case  were  different  from  the 
words  nnder  consideration  in  those  cases.  In 
this  case  also  it  was  to  be  noticed  that  the  fee 
was  not  to  be  paid  to  her  children,  but  to  her 
"heirs  and  successors,"  who  bad  not  a  separate 
and  independent,  but  only  a  derivative  suooessioD 
through  Mrs  Mackenzie.  If,  then,  by  her  repudi- 
ation she  lost  all  right  in  the  provisions  nnder 
the  will  so  did  her  heirs  and  successors — Fither-w. 
Dixon,  November  24,  1631,  10  S.  65 ;  Jadt,  dc 
T.  Marshall,  January  21,  1879, 6  R.  643 ;  Stiodf'B 
Tnuteet,  February  9,  1883,  10  B.  599.  (2)  As 
regarded  the  share  of  Iialf  the  residue  which  fell 
to  be  accounted  for  by  the  repudiation  of  Hra 
Mackenzie,  it  could  not  be  allowed  to  fall  into 
intestacy,  so  that  the  daughter  who  had  taken 
her  legitim  and  repudiated  the  provisions  of  the 
will  could  still  obtain  a  benefit  from  her  father's 
estate  by  making  the  will  invalid.  One-balf 
of  that  share  went  in  fee  to  James  Camp- 
bell as  provided  in  the  will — OHUet  v.  OitUet' 
Trmteei,  February  28,  1881,  8  B.  605.  If  in- 
testacy resulted  Mrs  Mackenzie  could  claim  no 
benefit  therefrom,  as  it  was  the  result  of  ber 
repudiating  the  provisions  in  the  settlement 

Argued  for  the  fourth  parties —  (1)  These  parties 
accepted  the  argument  of  the  second  pertiea  on 
the  first  point.  (2)  The  result,  however,  of  the 
forfeiture  of  Mrs  Mackenzie's  share  was  not  only 
that  Mrs  Mackenzie  could  not  claim  her  share, 
but  also  that  James  Campbell  could  not  claim  any 
share  either.  The  wording  of  the  codicil  showed 
that  that  was  the  true  meaning.  The  change 
made  by  the  codicil  was  to  prevent  the  trBstees 
paying  to  James  more  than  the  interest  of  the 
£2000  formerly  set  apart  for  him— AufreCt  IViit- 
Ue*  V.  NiOet,  December  6,  1861,  14  D.  146. 

Argued  for  the  third  parties— (I)  Mo  doubt  Mn 
Mackenzie's  repudiation  of  the  conventional  pro- 
visions prevented  her  from  claiming  under  the 
will,  but  the  share  which  she  had  forfeited  went 
to  her  children  in  fee,  and  the  income  had  to  be 
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kept  np  nntil  they  vere  entitled  to  claim  the 
capital.  Altematively,  her  share  went  into 
intestacy,  and  she  was  entitled  to  her  share  of 
the  residae.  The  case  of  OiUiM  was  distinot 
from  this  in  point  of  fact. 

At  advising — 

LoBD  Lee — The  first  question  in  this  case  is, 
whether  the  children  of  Mts  Mackenzie,  who 
claimed  her  legitim  in  preference  to  taking  the 
benefit  of  her  father's  settlement,  are  entitled  to 
hare  the  fee  of  the  share  appointed  to  be  life- 
rented  set  aside  for  her  heirs  and  successors  ? 

It  was  not  disputed  that  unless  the  deed  pro- 
vides otherwise  the  fee  which  is  directed  to  be 
paid  to  her  heirs  and  saocessors  is  not  forfeited 
by  the  daughter's  repudiation  of  her  liferent. 
The  oases  of  Pither  t.  Diacon  and  Snoily't  Truttee$ 
leave  no  room  for  doubt  on  that  point. 

Bat  it  was  contended  that  the  directions  of  the 
deed  in  this  case  provide  for  the  case  which  has 
happened  in  such  a  manner  as  to  defeat  the 
interest  of  the  heirs  and  successors  of  the  danghter 
who  has  repudiated. 

The  declaration  is  that  the  child  creating  any 
dispute  shall  forfeit  all  claims  under  the  deed, 
■>  and  my  trustees  are  hereby  directed  to  deal 
with  such  child's  share"  ...  in  the  event  of  its 
being  "  in  regard  to  the  share  conceived  in  favour 
of  either  of  my  daughters,  then  to  hold  the  half 
of  such  share  for  behoof  of  my  other  danghter  in 
liferent,  and  to  pay  the  fee  of  the  same  to  her 
heirs  as  aforesaid,  and  to  pay  and  make  over 
the  other  half  to  my  said  son  and  his  heirs,  or 
retain  the  same  for  hia  behoof  as  aforesaid. " 

1  think  it  impossible  to  doubt  that  a  daughter's 
share  is  here  dealt  with  as  including  the  interest 
of  her  heirs  and  successors.  For  the  fee  pre- 
viously appointed  to  be  paid  to  them  is  here 
directed  to  be  otherwise  disposed  of  in  the  event 
contemplated.  If  therefore  Mrs  Mackenzie  bafi 
so  acted  as  to  create  a  dispute  under  the  deed 
(which  appears  to  me  to  be  the  case),  there  is  in 
the  event  which  has  happened  no  direction  to 
pay  the  fee  to  her  heirs  and  successors  on  her 
death.  The  original  direction  to  that  effect  has 
been  superseded.  I  think  therefore  that  the  first 
question  in  the  case  must  be  answered  in  the 
negative. 

2.  But  a  further  question  is  raised  as  to  that 
portion  of  the  forfeited  share  whieh  was  by  the 
original  deed  directed  to  be  paid  or  made  over 
to  the  son  and  his  heirs,  "or  retained  for  his 
behoof  as  aforesaid."  "The  difficulty  arises  in 
consequence  of  a  codicil  executed  by  the  testator 
on  6th  July  1884.  It  is  clear  that  under  the 
original  deed  the  son  took  a  fee  in  his  portion  of 
the  forfeited  share,  just  as  he  took  a  fee  in  the 
£2000  which  was  to  be  paid  to  him  in  his  own 
right,  subject  to  certain  power  of  retention.  The 
effect  of  the  testator's  original  directions  as  to 
his  interest  in  the  forfeited  share  are  that  it  was 
either  to  be  paid  to  him  or  retained  for  his  behoof 
in  like  manner  as  the  £2000  was  to  be  paid  or 
retained.  But  the  effect  of  the  codicil  is  to  take 
away  from  the  trustees,  both  as  to  the  £2000  and 
also  as  to  the  son's  half  of  the  forfeited  share, 
the  power  of  paying  the  money  to  the  son,  and 
to  direct  them  to  retain  the  amount  in  their  own 
hands  for  his  behoof.  The  words  of  the  codicil 
are,  that  in  exercise  of  his  powers  of  alteration, 
"I,  "the  testator,  "  do  hereby  direct  and  appoint 
my  trustees,  in  place  of  paying,  conveying,  and 


making  over  to  my  son  James  Campbell,  before 
designed,  the  sum  of  £2000  sterling,  or  any  other 
or  further  sum  which  may  happen  to  fall  to  liim 
in  virtue  of  my  said  trust-disposition  and  deed 
of  settlement,  to  retain  the  said  sum  in  their 
own  hands  for  his  behoof,  and  pay  him  the 
interest  annually  derived  therefrom,  in  such 
portions,  at  such  time  or  times  in  the  year,  as 
they  see  proper,  and  of  which  they  shall  be  the 
sole  and  only  judges  ;  declaring  that  the  interest 
to  be  derived  from  said  sum  shall  be  purely 
alimentary,  and  shall  neither  be  liable  for  the 
debts  of  my  said  son  nor  subject  to  the  diligence 
of  his  creditors,  and  at  bis  death  I  appoint  my 
-  trustees  to  pay  and  make  over  the  said  sum  of 
£2000  sterling  to  his  heirs  and  representatives 
whomsoever,  equally  amongst  them,  share  and 
share  alike." 

It  is  noticeable  that  there  is  no  express  revoca- 
tion of  the  fee  conferred  on  the  son  by  the  ori- 
ginal deed,  and  no  declaration  that  the  capital 
sum  is  not  to  be  subject  to  his  deeds.  Nor  is 
there  any  direction  that  the  capital  shall  be 
dealt  with  at  his  death  in  a  mtoner  inconsistent 
with  the  fee  being  vested  in  him. 

The  direction  is  only  that  the  sums  shall  be  re- 
tained for  his  behoof  to  the  effect  of  making  the 
interest  available  for  his  aliment. 

Now,  I  think  that  there  is  no  repugnancy  be- 
tween such  a  direction  and  the  vesting  of  a  fee. 
And  the  result  is  that  there  being  no  revoca- 
tion express  or  implied  of  the  fee  conferred  by 
the  deed  it  remains  vested  in  the  son. 

I  am  the  more  easily  induced  to  reach  this 
conclusion  by  the  consideration  that  it  avoids 
partial  intestacy.  For  such  would  be  the  result 
of  holding  that  the  codicil  had  the  effect  of  re- 
voking the  fee  conferred  by  the  deed  so  far  as 
the  sum  falling  to  the  son  as  a  part  of  the  for- 
feited share  is  concerned. 

The  fact  that  the  codicil  contains  an  express 
direction  to  pay  over  the  £2000  at  his  death  to 
the  son's  heirs  and  representatives  whomsoever, 
is  not  sufficient  in  my  opinion  to  imply  a  revoca- 
tion of  the  fee  of  any  further  sum  happening  to 
fall  to  him  under  the  trust-deed. 

It  was  not  then  known  that  any  sum  would  so 
fall  to  him ;  and  the  testator  appears  therefore 
to  have  left  such  sum  tmencnmbered  by  any 
direction  except  that  it  was  to  be  retained  so 
that  the  interest  might  be  paid  to  him  annually. 
This  therefore,  I  think,  is  a  question  which  falls 
within  the  principle  which  we  found  applicable 
in  the  case  of  General  Ohri>Ue'»  Trutteei,  decided 
the  other  day  [July  8,  1889,  26  S.L.R.  611]. 

3.  In  my  view  therefore  no  question  arises  con- 
cerning the  disposal  of  the  son's  half  of  said 
residue.  It  is  disposed  of  by  being  vested  in  the 
son.  But  if  it  had  not  been  so  vested,  I  should  have 
had  difficulty  in  avoiding  the  conclasion  that  it 
formed  an  intestate  portion  of  the  Buccession  in 
which  Mrs  Mackenzie  would  have  been  entitled  to 
share.  The  case  of  Oilliei,  8  R.  605,  to  which  we 
were  referred  does  not  appear  to  me  to  be  applic- 
able. 

I  am  for  answering  question  1  in  the  negative  ; 
question  8,  that  the  second  party  is  entitled  to 
the  fee  subject  to  the  directions  contained  in  the 
codicil,  and  that  the  second  part  of  the  question 
should  be  answered  in  the  affirmative;  and  by 
declaring  the  questions  quoad  vllra  to  be  super- 
seded. 
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LoBD  BTTTHEBFiniD  GiiABK  —  Mil  llaokeDzie 
claimed  her  legal  rights  and  repudiated  the 
provisions  made  for  her  by  her  father's  tmst- 
disposition  and  settlement.  It  is  clear  that  in 
consequence  she  forfeited  not  only  her  personal 
proTisions,  bat  also  the  provisions  made  for  her 
heirs  and  snccessors.  la  coming  to  that  result 
I  proceed  entirely  upon  the  deed  itself,  and  I 
can  read  the  clause  in  the  deed  as  meaning 
nothing  else  than  that  repudiation  of  the  pro- 
visions made  for  any  of  the  daughters  should 
lead  to  the  forfeiture  of  the  provisions  to  that 
extent.  I  do  not  proceed  upon  the  cases  of 
Fither  v.  Disam,  and  the  other  oases  cited  to 
ns,  because  I  think  even  if  they  -were  applicable 
they  would  not  necessarily  be  conclusive  the 
other  way,  while  I  think  the  words  of  the  deed 
are  conclusive  as  to  the  view  I  have  expressed. 

As  respects  the  share  of  the  estate  which 
becomes  free  by  the  forfeiture  of  Mrs  Mackenzie 
in  view  of  her  repudiation  of  her  legal  rights,  I 
have  great  doubts  whether  Lord  Lee's  construc- 
tion of  the  codicil  is  the  right  one  according  to 
•  sound  construction  of  the  deed.  On  the  con- 
trary, I  think  the  effect  of  the  codicil  is  to  restrict 
the  interest  of  James  Campbell  to  an  alimentary 
liferent  only.  I  do  not  think  the  deed  can  bear 
any  other  interpretation. 

As  regards  the  next  question,  what  would 
become  of  the  fee  of  the  sum  which  in  my 
opinion  is  liferented  by  Campbell,  whether  it 
falls  into  residue  or  into  intestate  succession  ?  I 
desire  to  exercise  my  privilege  and  not  express 
an  opinion  at  all,  as  I  do  not  think  it  necessary 
to  do  so  in  view  of  the  opinion  youi  Lordships 
hold  of  the  primary  right. 

LoBD  JnsTiaE-CLiRK— I  think  it  is  quite  plain 
that  if  Mrs  Mackenzie  chose  to  repudiate  the 
provisions  made  for  her  in  the  will  and  claim 
her  legal  rights,  she  has  thereby  forfeited  all 
claims  under  her  father's  settlement,  both  as 
regards  herself  and  also  as  regards  her  children. 
It  is  clearly  laid  down  in  the  settlement — "In 
the  event  of  any  of  my  children  creating  any 
dispute  in  regard  to  these  presents,  the  child  so 
acting  shall  forfeit  all  claims  competent  to  him 
or  her  under  the  same."  That  is  a  plain  declara- 
tion that  by  her  repudiation  the  fee  of  her  share  is 
absolutely  taken  away  from  her  and  from  her  heirs. 

On  the  other  question  I  have  come_  to  be  of 
the  same  opinion  as  Lord  Lee.  I  think  if  we 
read  the  will  and  the  codicil  together  they  do 
not  import  a  deprivation  of  the  son  Jamas  of  the 
share  coming  to  him  through  Mrs  Mackenzie's 
repudiation  of  the  provisions  made  for  her.  By 
the  will  the  trustees  were  directed  to  pay  over  to 
James  Campbell  the  sum  of  £2000,  and  the 
alteration  in  the  codicil  is  to  the  effect  that 
instead  of  paying  over  that  sum  they  are  to 
retain  the  capital  and  pay  him  the  interest. 
There  is  a  oonfnsing  direction  at  the  end  of 
the  codicil,  no  doubt— "And  at  his  death  I 
appoint  my  trustees  to  pay  and  make  over  the 
said  sum  of  £2000  stg.  to  his  heirs  and  repre- 
sentatives whomsoever."  But  I  do  not  think 
that  that  interferes  with  our  opinion  as  to  where 
the  fee  of  Mrs  Mackenzie's  share  is  to  go  after 
her  repudiation.  There  is  no  direction  in  the 
codicil  except  this,  that  if  any  sum  should  come 
to  him  from  the  repudiation  of  the  provisions 
by  any  one  of  the  children,  the  trustees  are  to 


retain  the  sum  in  their  hands,  and  pay  him  the 

interest  annually.  Consistently  with  the  case 
of  Christie's  Trustee*,  which  we  decided  a  short 
time  ago,  there  may  be  a  fee  in  a  person,  although 
the  sum  may  remain  in  the  hands  of  trustees,  who 
can  only  pay  him  over  the  interest  annually.  I 
take  it  that  this  case  is  ruled  by  that  of  Christie's 
Trustees.  The  questions  will  be  answered  as 
provided  in  Lord  Lee's  opinion. 

The  Court  pronounced  this  interlocutor : — 
"Answer  the  first  of  the  questions 
therein  stated  in  the  negative;  and  with 
reference  to  the  third  question,  an  of 
opinion  that  the  second  party  is  entitled  to 
the  fee  of  the  half  of  the  residue  forfeited 
by  Mrs  Mackenzie,  subject  to  the  directions 
contained  in  the  oodicU  of  6th  July  18S4; 
and  that  the  first  parties  are  bound  to  hold 
the  other  half  of  the  residue  so  forfeited  for 
behoof  of  the  fourth  party  in  liferent,  snd 
her  heirs  in  fee,"  Ao. 

Counsel  for  the  First  and  Second  Parties— 
G.  B.  Gillespie.  Agents — ^Dnndas  &  Wilson, 
W.8. 

Counsel  for  the  Third  and  Fifth  Parties— Sir 
0.  Pearson— Dundas.  Agents— AT.  B.  Wilson, 
W.S. 

Counsel  for  the  Fourth  and  Sixth  Parties— 
Gloag— Boyd.     Agents— J.  Fringle  Taylor,  W.S. 


Wednesday,  July  17.  , 

SECOND    DIVISION. 

[Lord  Trayner,  Ordinaiy. 
SHIELLS  17.    THE  SCOTTISH   ASSURANCE 
CORPORATION   (LIHITED). 

InsuraTiee — Condition  in  Poiiejf — Act  it  andtS 
Viet.  cap.  62. 

The  owner  of  a  Clydesdale  stallion  insured 
it  "against  death  from  natural  disease  « 
accident."  By  the  conditions  annexed  in 
the  policy  it  was  stipulated  that  in  case  of 
the  death  of  any  animal  notice  in  writing 
should  be  sent  to  the  ofBce  of  the  insunnes 
company  within  twelve  hours  of  the  death, 
either  accompanied  by  or  followed  within  a 
reasonable  time  by  a  full  report  in  writiag 
from  a  qualified  veterinary  surgeon,  and 
that  as  soon  as  might  be  thereafter  a  daim 
should  be  given  in  with  particulars  of  the 
loss,  and  the  report  of  a  qualified  veterinary 
surgeon.  Notice  to  an  agent  of  the  com- 
pany was  not  to  be  a  sufScient  compliance 
with  this  condition.  The  horse  was  found 
at  7  o'clock  on  a  Saturday  morning  suffering 
from  a  compound  comminuted  fracture  of  a 
foreleg,  and  was  destroyed  on  the  advice  of 
a  veterinary  surgeon,  who  was  not,  however. 
registered  as  such  under  the  Act  44  and  41 
Vict.  cap.  62.  The  same  afternoon  ths 
owner  telegraphed  to  the  local  agent  of  the 
company  that  the  horse  had  broken  its  kc 
and  had  been  condemned  by  a  veteriBSi; 
surgeon.  This  telegram  was  handed  to  the 
manager  of  the  company  the  same  nighL 
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On  Monday  the  yeterinary  surgeon  sent 
a  oertiflcate  to  the  company  that  the  horse 
had  been  destroyed  by  hie  orders,  and  on  the 
same  day  the  manager  of  the  company  tele- 
graphed to  the  owner  of  the  horse  "  if  horae 
killed  withont  written  consent,  company  no 
UabiUty." 

In  an  action  by  the  owner  against  the 
company  to  recover  the  insurance  money — 
^;2d(Iiord  Bntherfnrd  Clark  dub.)  iba.t  the 
defenders  were  liable,  in  respect  (1)  that  the 
injories  snstained  by  the  horse  necessitated 
its  immediate  destruction ;  (2)  that  the 
pnisner  had  snfflciently  complied  with  the 
conditions  in  the  policy  as  to  giving  notice  ; 
and  (3)  that  the  oompany  were  barred  from 
raising  any  objections  on  the  ground  of  de- 
fects in  the  sabseqnent  procedure  required 
by  the  policy,  these  having  been  caused  by 
the  position  assumed  by  the  oompany  in  re- 
pudiating all  liability. 

Opinion  {per  Lord  Trayner)  that  the  reteri- 
nary  surgeon  who  ordered  the  horse  to  be 
destroyed  was  not  a  "qaalified"  veterinary 
surgeon  in  view  of  the  terms  of  the  Act  44 
and  45  Vict.  cap.  62. 
The  Scottish  Assurance  Corporation  (Limited), 
having  their  office  at  119a  Qeorge  Street,  Edin- 
burgh, insured  live  stock  against  death  from 
disease  or  accident.  James  Shiells,  Haddington, 
insured  a  dark  brown  Clydesdale  stallion  with  the 
oompany  for  £100  on  19th  May  1888.  At  7  o'clock 
on  the  morning  of  Saturday  4th  August  1888 
Shiells  found  the  horse  bad  broken  one  of  its 
forelegs;  The  fracture  was  a  compound  com- 
minuted fracture  of  the  metacarpal  bone.  Shiells 
at  once  sent  for  a  veterinary  surgeon,  and  Mi 
Wishart,  of  Bannatyne,  &  Wishart,  Haddington, 
came  and  inspected  the  animal.  He  aonsideied 
that  the  injury  was  incurable,  and  ordered  the 
animal  to  be  destroyed,  which  was  done.  The 
body  of  the  horse  was  taken  to  a  tanner,  and 
skinned  and  buried  the  same  day.  The  leg  was 
kept  for  inspection  by  anyone  who  might  be  sent 
on  behalf  of  the  company.  At  2 '15  on  the 
same  day  Shiells  sent  the  following  telegram  to 
Mr  Luke,  the  agent  of  the  defenders'  company  at 
Haddington — "Horse  leg  broken ;  condemned  by 
Wishart  and  Bannatyne." 

Upon  5tb  August  Luke  wrote  to  Sheills 
acknowledging  receipt  of  the  telegram,  and 
oontinned — "I  at  once  went  to  the  other  side  of 
the  town  to  see  the  secretary,  and  he  arranged 
that  as  it  was  now  too  late  to  do  anything, 
.  I  should  see  the  manager  to-day,  and  ask  him  to 
meet  him  this  afternoon  and  arrange  immediately 
what  is  to  be  done.  I  have  just  left  the  manager, 
and  be  will  wire  you  later  what  course  they  are 
to  take,  BO  that  you  may  rely  that  there  will  be 
no  delay  or  want  of  attention  by  the  company." 

On  Monday  morning  6ih  August  Sheills  sent 
a  letter  to  Luke  confirming  his  previous  telegram, 
and  on  the  game  day  Wishart  sent  a  certificate 
to  the  company's  head  ofSce  in  these  terms — 
"This  is  to  certify  that  I  examined  Mr  Sheills' 
horse  on  Saturday  morning,  and  found  compound 
fracture  of  off  foreleg,  when  I  ordered  him  to  be 
destroyed."  On  the  same  day  at  11  a.m.  the 
manager  of  the  oompany  telegraphed  to  Sheills 
aa  follows — "Telegram  Luke  received.  Net 
liable  broken  leg.  Veterinary  coming  to-day. 
If  horse  killed  without  written  consent,  company 


no  liability."  Upon  the  same  day  Mr  Wood, 
Shiells'  agent,  wrote  to  the  company  asking  if  it 
was  necessary  that  the  claim  should  be  made 
upon  any  particular  form,  and  requesting  to  be 
supplied  with  the  same  if  that  was  necessary. 
The  company  in  the  meantime  had  sent  down 
their  own  veterinary  surgeon,  who  had  seen  and 
inspected  the  leg  of  the  horse,  and  upon  7th 
August  the  manager  wrote — "In  reply  to  your 
letter  of  yesterday,  I  beg  to  inform  you  that 
there  is  no  claim  whatever  under  the  above 
proposal,  in  respeot  that  the  insured  has  violated 
the  conditions  of  his  policy,  and  rendered  it 
entirely  null  and  void.  The  corporation's  vsteri- 
,nary  surgeon  was  sent  to  Mr  Shiells  yesterday, 
but  was  astonished  to  find  the  animal  had  been 
killed  without  either  the  sanction  or  knowledge 
of  the  oompany.  Our  policies  do  not  cover 
broken  legs,  only  death ;  and  this  is  distinctly 
shown  in  the  proposal  signed  by  Mr  Sheills." 
The  condition  under  the  policy  to  which  the 
manager  referred  was  the  9th  stated  in  these 
terms — "  Immediately  upon  any  animal  or  animals 
hereby  insured  becoming  ill,  or  upon  any 
indication  of  approaching  illness,  or  upon  their 
receiving  any  injury,  the  insured  shall  have  the 
said  animal  or  animals  at  once  attended  to  by  a 
qualified  veterinary  surgeon,  and  shall  forward  to 
the  oompany,  addressed  to  their  of&oe  at  119a 
George  Street,  Edinburgh,  within  twelve  hours 
from  such  illness,  ailment,  or  injury  being 
brought  to  his  knowledge,  full  particulars  of  the 
same,  accompanied  by  the  written  report  of  the 
veterinary  surgeon  attending.  In  the  event 
of  the  death  of  any  animal  or  animals  hereby 
insured,  notice  thereof  in  writing  shall  be  sent  to 
the  office  of  the  company  as  before  mentioned 
within  twelve  hours  after  said  death  occurs, 
accompanying  such  notice  by  a  full  report 
in  writing  from  a  qualified  veterinary  surgeon,  or 
sending  the  said  report  as  speedily  thereafter  as 
possible,  and  as  soon  as  reasonably  may  be  after 
such  notice,  shall  deliver  to  the  company  a  claim 
for  the  loss  or  damage  sustained,  containing,  as 
far  as  may  be  reasonably  practicable,  the  particu- 
lars and  the  estimated  amount  thereof,  and  in 
support  of  such  claim  the  insured  shall  give  all 
such  proofs  and  explanations  as  may  be  reason- 
ably required,  including  the  report  and  certificate 
of  a  qualified  veterinary'surgeon,  together  with,  if 
required,  a  statutory  declaration  of  the  truth 
thereof,  and  in  default  thereof,  no  claim  in 
respect  of  such  loss  or  damage  shall  be  payable, 
unless  such  notice,  claim,  particulars,  proofs,  and 
explanations  respectively  shall  have  been  given 
and  produced,  and  such  statutory  declaration,  if 
required,  shall  have  been  made.  It  shall  not  be 
a  sufficient  compliance  with  this  condition  if  such 
notice  as  aforesaid  shall  be  only  given  to 
an  agent,  inspector,  or  veterinary  sui^eon  of  the 
company. " 

The  company  refused  to  admit  liability,  and 
Shiells  brought  this  action  for  recovery  of  the 
sum  for  which  the  horse  had  been  insured. 

The  defenders  pleaded— "(2)  The  horse  no 
having  died  from  natural  disease  or  accident 
within  the  meaning  of  the  policy ;  et  leparatim, 
the  horse  having  died  from  wilful  injury,  negli- 
gence, mismanagement,  or  wrong-doing  on  the 
part  of  the  pursuer  within  the  meaning  of  condi- 
tion No.  2,  the  defenders  are  entitled  to  absolvi- 
tor, with    expenses.     (3)  The   pursuer  having 
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failed  to  peifonn  and  obserre  the  conditions  of 
the  policy  in  the  manner  speoiflad  in  the  de- 
fences, is  not  entitled  to  reooTer  theraandar  from 
the  defenders." 

The  Lord  Ordinary  (Tbayneb)  allowed  a  proof, 
from  vhioh  it  appeared  that-  Wishart  had  been  In 
practice  as  a  yeterinary  snrgeon  for  many  years, 
and  was  known  as  a  skilful  man  in  the  district  but 
he  was  not  a  registered  reterinary  surgeon.  His 
partner  Bannatyne  was  a  registered  yeterinaiy 
inrgeon.  Wishart  was  the  nearest  surgeon  who 
could  be  got.  It  was  clearly  proTed  that  the 
injury  was  of  an  incurable  character,  and  that  it 
was  proper  and  necessary  to  destroy  the  horse  at 
once.  As  regarded  the  notice  the  pursuer  de- 
poned— "I  thought  I  was  giving  them  full 
enough  information  by  saying  that  the  horse's 
leg  was  broken,  and  that  the  animal  had  been 
condemned."  Luke  also  deponed — "It  is  not 
nnusnal  for  me  to  get  communications  direct 
from  the  insurers.  I  informed  the  secretary  as 
early  as  possible." 

Upon  29th  January  1889  the  Lord  Ordinary 
sustained  the  defenders'  third  plea-in-law,  and 
assoilzied  them  from  the  oonolosions  of  the 
summons. 

'  ■  Opinion.  — By  the  policy  of  insurance  founded 
on  in  this  action  it  is  provided  that  the  conditions 
on  the  back  thereof,  which  are  to  be  taken  as  part 
of  the  policy,  shall  be,  so  far  as  they  are  to  be  per- 
formed and  observed  by  the  insured,  conditions 
precedent  to  his  right  to  recover  thereunder.  By 
article  9  of  these  conditions  it  is  stipulated  (1) 
that  upon  the  animal  insnred  receiving  any 
injury  the  insured  shall  have  the  animal  at  once 
attended  by  a  qualified  veterinary  surgeon ;  (2) 
shall  forward  to  the  company,  addressed  to  their 
office  at  119a  George  Street,  Edinburgh,  within 
twelve  hoars  from  such  injury  being  brought  to 
his  knowledge,  full  particulars  of  the  same, 
accompanied  by  the  written  report  of  the 
veterinary  surgeon  attending ;  (3)  in  the  event 
of  the  death  of  the  animal,  insured  shall  send 
notice  to  the  office  of  the  company  as  before 
mentioned  within  twelve  hours  after  said  death 
occnts ;  and  (4)  (hat  it  shall  not  be  a  sufficient 
compliance  with  this  condition  if  such  notice  as 
aforesaid  shall  be  only  given  to  an  agent,  inspec- 
tor, or  veterinary  surgeon  of  the  company. 

"  The  pursuer  failed  to  observe  these  condi- 
tions. He  sent  no  notice  whatever  of  the  injury 
which  his  horse  had  sustained,  or  of  its  death, 
addressed  to  the  office  of  the  company ;  the  notice 
he  did  send  to  Mr  Luke,  the  agent  of  the  com- 
pany, was  not  sufficient  compliance  with  the 
oonditions ;  and  even  the  notiee  to  Mr  Luke  was 
not  accompanied  by  the  written  report  of  the 
veterinary  surgeon  attending.  Further,  the 
horse  was  not  attended  by  a  qualified  veterinary 
surgeon,  for  in  view  of  tiie  terms  of  the  Act  44 
and  45  Yict.  cap.  62,  I  cannot  hold  Mr  Wishart 
(however  experienced)  to  be  'qualified.' 

"The  oonditions  in  question  appear  to  me  to 
be  reasonable  oonditions  for  the  protection  of 
the  defenders'  company,  and  their  observance  on 
the  part  of  the  pursuer  having  been  made  by 
contract  a  condition  precedent  to  his  right  to 
recover  under  the  policy  it  follows  that  his  failure 
to  observe  the  conditions  deprives  him  of  the 
right  which  by  this  action  he  seeks  to  enforce." 

The  pursuer  reclaimed,  and  argued — It  was 
undoubtedly  proved  by  all  the  witnesses,  includ- 


ing those  for  the  defenders,  that  this  horse  wis 
in  such  a  condition  that  it  had  to  be  killed  at 
once.  Assuming  that,  there  were  only  the  three 
following  points  to  be  considered — (1)  As  to 
notice — The  notice  given  to  the  company  was 
sufficient  under  the  conditions  of  the  policy.  It 
was  sent  in  the  afternoon  of  the  day  on  which 
the  accident  occurred.  The  telegram  said  the 
horse  had  been  condemned,  which  implied  that 
it  would  be  necessary  to  kill  it  at  once.  Though 
the  notice  had  been  sent  to  an  agent  it  reached  the 
manager  of  the  company  the  same  night,  while  in 
ordinary  course  of  post  the  information  could  not 
have  reached  the  head  office  till  Monday.  (2)  As  to 
the  surgeon's  report — This  must  be  treated  as  a 
case  of  death,  and  in  these  circumstances  the 
report  of  the  veterinary  sorgeon  had  only  to  be 
sent  to  the  company  within  reasonable  time.  It 
was  sent  off  within  forty-eight  hours  of  the 
accident,  and  as  the  intervening  day  was  a 
Sunday,  that  was  sufficient  compliance  with  the 
condition.  The  certificate  stated  that  there  was 
compound  fracture  of  the  leg,  and  that  the  hone 
was  ordered  to  be  destroyed.  These  were  all  the 
particulars  which  it  was  necessary  for  the  com- 
pany to  know.  Even  if  the  report  ought  to  have 
been  fuller  it  was  not  in  the  month  of  the  defen- 
ders to  raise  that  objection,  beoanae  from  the 
very  first  they  treated  the  case  as  one  in  which 
they  intended  to  repudiate  liability — Bell's  Comm. 
i.  673,  4  ;  Mcuon  v.  Eaney,  Juno  1,  1853,  8  W. 
H.  ic  Or.  819 ;  London  Guarantee  Company  v. 
Feamlty,  June  27,  1880,  L.E.,  5  App.  Cas.  911. 
The  objection  founded  on  the  fact  that  Mr 
Wishart  was  not  a  registered  veterinary- snrgeon 
could  not  be  sustained.  He  was  qualified  in  the 
sense  that  he  was  a  man  of  approved  knowledge 
in  the  treatment  of  live  stock.  The  pursuer 
could  not  be  expected  to  ask  Mr  Wishart  to  show 
him  his  diploma  before  he  called  him  in  to  look 
at  the  injured  horse.  Gases  might  arise  of 
animals  insured  in  this  company  being  injured 
and  killed  in  places  where  no  registered  veterinary 
surgeon  could  be  got.  Mr  Wi^iart's  partner,  Mr 
Bannatyne,  was  a  registered  veterinary  surgeon. 
By  calling  in  Mr  Wishart  the  pursuer  had  satis- 
fied the  condition  in  the  policy.  All  that  the  Act, 
upon  which  the  defenders  founded,  insisted  upon 
was  that  there  must  be  no  misrepresentation.  If 
a  veterinary  surgeon  was  not  registered  in  the 
meaning  of  the  Act  he  must  not  say  that  he  was, 
but  he  might  be  a  qualified  practitioner  for  all 
that. 

The  defenders  argued — ^Asaoming  that  the 
horse  had  to  be  killed  as  the  result  of  the  injniy^ 
which  it  had  sustained,  the  pursuer  had  failed  in 
carrying  out  the  oonditions  ot  the  policy.  (1) 
The  pursuer  had  not  called  in  a  qualified  veterinary 
surgeon  as  he  was  bound  to  do.  There  was  only 
one  meaning  of  the  word ' '  qualified"  when  used  in 
the  way  it  was  used  in  this  policy,  and  that  was, 
qualified  to  practise  according  to  some  recognised 
standard.  The  statute  regulating  the  qualifica- 
tion of  veterinary  surgeons  was  the  Act  of  1881 
(44  and  45  Vict.  cap.  62).  It  was  admitted  that 
Mr  Wishart  was  not  qualified  under  that  Act,  and 
therefore  he  did  not  fulfil  the  conditions  of  the 
policy.  It  was  a  most  reasonable  provision,  is 
the  company  could  not  be  expected  to  take  proof 
as  to  the  opinion  of  the  countryside  of  the 
abilities  of  a  man  called  in  to  examine  an  animal 
insured  under  their  policy.     (2)  This  ease  most 
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be  treated,  primarily  at  least,  as  one  of  injary  to 
the  horse,  and  the  pursner  had  not  complied  mth 
the  necessary  conditions.  He  had  had  the 
animal  killed  and  bnried  before  any  surgeon  sent 
by  the  company  coald  make  an  inspection  to  see 
if  the  animal  had  been  properly  treated.  (3)  Bat 
eren  assuming  that  this  was  to  be  treated  as  a 
case  of  death,  the  pursuer  had  not  complied  with 
the  conditions  of  the  policy.  Notice  was  not 
properly  given  to  the  company.  A  telegram  was 
sent  to  an  agent,  but  that  was  not  notice  sent  to 
the  company.  The  notice  was  in  itself  defective, 
as  it  did  not  tell  that  the  horse  had  been  killed, 
or  what  had  been  the  nature  of  the  injury.  The 
certificate  *t  the  surgeon  was  also  defective,  and 
it  was  not  sent  until  forty-eight  hours  after  the 
death  of  the  animal,  and  it  did  not  give  the 
necessary  particulars  of  the  injury.  All  these 
were  conditions  precedent  to  the  pursuer  recover- 
ing under  this  policy,  and  they  had  not  been 
observed.  The  most  literal  fulfilment  of  condi- 
tions precedent  had  been  enforced  in  all  the  oases 
— Standard  Life  Asturanee  Company  v.  Weemt, 
&e.,  August  1,  1884,  11  E.  (H.  of  L.)  48  ;  Life 
Asioeiation  of  SeoUand  v.  Fo$ter  arul  Others, 
January  81,  1878,  11  Maoph.  351 ;  PatUn  v. 
Employeri  Liability  Assurance  Company,  Janu- 
ary 28,  1887,  Irish  L.B.,  20  O.P.D.  93  ;  Gamble 
V.  Accident  Assurance  Company,  June  18,  1870, 
Irish  Bep.,  4  C.L.  204  ;  Cassel  v.  The  Lancashire 
and  Yorkshire  Insurance  Company,  May  19, 1885, 
1  Times'  Bep.  495 ;  Ooteley  v.  The  National 
Employers  Accident  Insurance  Company,  Febru- 
ary 8,  1885,  1  C.  &  E.  697.  The  only  case  in 
which  conditions  had  not  been  enforced  strictly 
was  where  they  were  not  held  to  be  conditions 
precedent — Stoneliam  v.  The  Ocean,  Railway, 
Ae.,  Insurance  Company,  June  16,  1887,  L.ii., 
19  Q.B.D.  237. 

At  advising — 

LoBD  JcsTiOE-OiiXSK — The  pursuer's  horse  was 
insured  in  the  defenders'  company.  The  horse 
was  feund  on  Satarday  4th  August  with  its  leg 
broken,  and  in  such  a  state  that  in  the  opinion 
of  all  who  saw  him,  who  were  by  knowledge 
qualified  to  speak  on  such  a  matter,  although 
|>erhsp8  not  "qualified"  in  the  technical  sense, 
he  ought  to  be  immediately  killed. 

The  policy  under  which  this  horse  was  inanred 
in  the  defenders'  company  rendered  them  liable 
only  in  case  of  the  death  of  the  animal.  The 
policy  prescribed  certain  procedure  in  two 
different  events.  In  the  first  place,  it  prescribed 
procedure  in  case  of  the  illness  or  injury  of  the 
animal,  and  in  the  second  ease  procedure  in  case 
of  death. 

Now,  as  regards  the  first  of  these,  the  pro- 
cedure in  case  of  injury  to  the  animal,  it  has  no 
application  to  this  case.  The  object  of  it  is  to 
give  the  company  an  opportunity  of  regulating 
the  treatment,  and  of  observing  the  progress  of 
the  injury  towards  recovery,  or  otherwise,  in 
order  to  protect  themselves  if  evil  results  should 
follow  from  an  unsatisfactory  mode  of  treatment. 

This  was  a  case  of  death,  and  all  we  have  to 
look  to  is  the  procedure  in  the  case  of  death.  It 
was  admitted  that  in  the  oircamstances  here  the 
right  thing  to  do  was  to  accelerate  the  inevitable 
end ;  it  was  a  hopeless  case,  and  humanity  de- 
manded that  the  animal  should  be  put  out  of  its 
misery.  The  pursuer  under  this  policy,  if  he 
vox.,  zxvi. 


takes  the  course  of  killing  the  animal  after  it  has 
received  an  injury,  takes  also  the  risk  of  proving 
that  the  injurv  was  such  that  it  ought  to  have 
been  killed.  If  be  fails,  then  he  loses  his  case 
If  he  succeeds  in  showing  that  the  only  result  of 
the  injury  would  be  the  death  of  the  animal, 
then  we  must  take  the  case  as  if  the  horse  had 
been  immediately  killed  by  the  injury.  The 
first  question  then  is,  Has  tbe  pursuer  proved 
that  that  was  the  case  here?  I  do  not  doubt 
that  he  has.  I  think  it  is  proved  by  the  evidence 
of  his  own  witnesses,  who  were  quite  able  to  give 
advice  in  such  a  matter,  that  the  horse  was  in 
such  a  condition  that  the  only  proper  course  was 
to  put  it  to  death.  But  if  any  doubt  remained, 
it  is  settled  by  the  evidence  of  the  defenders' 
own  witness  Mr  Oray,  a  qualifled  veterinary 
surgeon.  When  the  question  was  put  fairly  to 
him,  "Do  you  think  any  veterinary  surgeon  of 
experience  would  have  expected  that  leg  to 
mend?"  he  answered,  "No  I  don't  think  it." 
The  pursuer  then  was  justified  in  looking  upon 
this  injury  as  incurable,  and  in  killing  the  animal. 
The  case  standing  thus  upon  the  facts,  it  is  plain 
that  if  the  pursuer  complied  with  the  forms  pre- 
scribed by  the  policy  for  giving  notice  he  is 
entitled  to  recover  the  value  from  the  company. 

It  is  important  to  notice  that  from  the  first 
the  defenders'  company  treated  this  as  a  case  of 
death,  and  not  of  injury. 

On  the  day  of  the  accident  the  pursner  sent 
a  telegram  to  Mr  Luke,  the  agent  of  the  company 
with  whom  he  had  effected  the  insurance,  in 
these  terms — "Horse  leg  broken;  condemned 
by  Wishart  and  Bannatyne."  Luke  replies  to 
this  next  day,  showing  what  he  had  done  on  the 
receipt  of  the  telegram — "  I  at  once  went  to  the 
other  side  of  the  town  to  see  the  secretary,  and 
he  arranged  that  as  it  was  now  too  late  to  do 
anything,  I  should  see  the  manager  to-day,  and 
ask  him  to  meet  him  this  afternoon  and  arrange 
immediately  what  is  to  be  done.  I  have  just 
left  the  manager,  and  he  will  wire  you  later  what 
course  they  are  to  take,  so  that  you  may  rely  that 
there  will  be  no  delay  or  want  of  attention  by 
the  company."  So  that  the  pursuer  on  receiving 
this  letter  from  Luke  got  information  that  bis 
notice  had  reached  the  head  office,  and  was  in  the 
knowledge  of  the  secretary  and  manager. 
Now,  what  did  the  company  do  on  receipt  of  this 
notice?  They  sent  off  this  telegram  dated  6th 
August — "Telegram  Luke  received.  Not  Uable 
broken  leg.  Veterinary  coming  to-day.  If  horse 
killed  without  written  consent,  company  no  lia- 
bility." That  telegram  very  plainly  shows  that 
they  thought  the  horse  must  be  killed,  and  they 
say  they  repudiate  liability  if  it  was  killed  without 
their  consent.  In  my  opinion  they  were  not 
within  their  right  in  taking  up  that  position,  but 
the  importance  of  the  telegram  is  that  it  shows 
the  view  of  the  defenders  as  to  the  nature  and 
the  only  possible  result  of  the  injury.  On  the 
same  day,  the  6th  August,  Mr  Wood,  the  pursuer's 
agent,  wrote  to  the  defenders' manager — "With 
reference  to  the  loss  and  claim  under  this  policy, 
if  you  require  the  claim  to  be  made  in  a  form 
prescribed  by  the  company,  be  so  good  as  furnish 
me  with  a  copy ;  or  if  in  sufficient  form  as  al- 
ready made,  kindly  say  so.  I  am  Mr  Shiells' 
legal  adviser."  The  only  reply  to  this  was — "In 
reply  to  your  letter  of  yesterday,  I  beg  to  inform 
yon  that  there  is  no  claim  whatever  under  the 
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above  proposal,  in  respect  that  the  insured  has 
violated  the  oonditions  of  his  policy,  and 
rendered  it  entirely  nail  and  void.  The  corpora- 
tion's veterinary  surgeon  was  sent  to  Mr  Shiell's 
yesterday,  bat  was  astonished  to  find  the  animal 
had  been  killed  withoat  either  the  sanction  or 
knowledge  of  the  company.  Oar  policies  do 
not  cover  broken  legs,  only  death ;  and  this  is 
distinctly  shown  in  the  proposal  signed  by  Mr 
Shiella."  So  that  the  company  at  once  took  up 
the  position  that  the  pursuer's  claim  was  bad, 
and  that  they  were  prepared  to  fight  it. 

Now,  what  is  the  condition  in  the  policy  on 
which  the  defenders  foond?  It  is  in  these 
terms; — "In  the  event  of  the  death  of  any 
animal  or  animals  hereby  insured,  notice  thereof 
in  writing  shall  be  sent  to  the  office  of  the  com- 
pany as  before  mentioned  within  twelve  bonis 
after  said  death  occurs,  accompanying  such 
notice  by  a  fall  report  in  writing  from  a  qualified 
veterinary  surgeon,  or  sending  the  said  report 
as  speedily  thereafter  as  possible,  and  as  soon  as 
reasonably  may  be  after  such  notice,  shall  deliver 
to  the  company  a  claim  for  the  loss  or  damage 
sustained,"  and  so  on;  and  then  the  notice 
oondudes — "  It  shall  not  be  a  snffloient  com- 
pliance with  this  condition  if  such  notice  as 
aforesaid  shall  be  only  given  to  an  agent,  inspec- 
tor, or  veterinary  surgeon  of  the  company." 

Now,  in  the  first  place,  it  may  be  noticed  that 
the  defender  is  barred  from  objecting  that  notice 
was  not  properly  given  under  the  last  clause  of 
the  9th  condition.  It  is  true  that  the  pursuer 
only  sent  his  notice  to  Luke,  an  agent  in  Had- 
dington, and  took  the  risk  of  the  notice  reaching 
.  the  head  office,  but  in  point  of  fact  the  notice 
reached  the  secretary  the  same  day.  The  fact 
being  so,  I  think  that  is  snfBcient  compliance 
with  the  requirements  of  the  9th  condition  with 
regard  to  notice.  Again,  it  was  said  by  the 
defenders  that  the  notice  was  not  accompanied 
by  a  full  report  from  a  qaalifled  surgeon.  Now, 
it  is  not  made  essential  that  a  report  should 
accompany  the  notice,  but  that  it  shonld  either 
accompany  or  be  sent  within  a  reasonable  time 
after.  By  the  time  that  the  pursuer  would  have 
been  able  to  send  in  the  fall  report  with  bis 
claim  the  company  had  taken  the  position  that 
they  repudiated  all  liability,  and  that  all  his 
rights  under  the  policy  had  gone,  and  all  nego- 
tiations were  at  an  end.  In  these  circumstances 
I  am  of  opinion  that  the  defenders  are  liable  to 
the  pursuer  in  the  value  of  the  animal  on  the 
following  grounds.  In  the  first  place,  the  accident 
which  happened  to  the  animal  meant  its  death ; 
in  the  second  place,  that  the  company  received 
notice  of  the  death  on  ith  August  1888  ;  in  the 
third  place,  I  hold  that  any  objection  which  the 
company  may  take  to  defects  in  the  formal  pro- 
cedure after  the  death  of  the  horse  are  rendered 
useless  by  the  position  taken  up  by  them  in  at 
once  repudiating  all  liability. 

LoBD  BuTHEBFUBD  GLA.BK — I  am  Very  glad  to 
think  that  your  Lordship  has  been  able  to  pro- 
pose such  a  judgment  as  you  have  indicated.  I 
donbt  very  much  if  I  can  reach  it.  Indeed  I 
doubt  seriously  whether  sach  a  judgment  is  not 
depriving  the  company  of  the  benefit  of  the 
stipulations  contained  in  the  policy,  but  the 
conclusion  at  which  yoar  Lordship  has  arrived 
is  so  reasonable  that  I  will  not  say  anything 
against  it. 


LoBD  LxE — I  agree  in  thinking  that  the  esse 
as  proved  was  from  the  first  a  case  of  death 
caused  by  the  horse  breaking  its  leg.  It  wu 
f  oand  in  the  morning  in  sach  a  condition  that  it 
had  to  be  immediately  destroyed.  I  think  that 
this  should  be  found  as  matter  of  fact.  If  this 
be  the  true  view,  no  question  arises  as  to  fulfil- 
ment of  the  conditions  applicable  to  mere  illness 
or  injury. 

The  only  question  is,  whether  the  pursuer 
fulfilled  the  conditions,  or  failed  to  fulfil  the 
conditions  applicable  in  case  of  a  death  ? 

Here  I  think  the  defenders  put  themselves 
in  the  wrong.  They  knew  that  the  teli^ram 
referred  to  the  injory  as  fatal,  or  possibly 
fatal.  For  they  answered — "If  horse  killed 
withoat  written  consent  of  company,  noliabiUty." 
That  was  a  plea-in-law,  which  I  think  was  good 
or  bad  according  to  the  trae  view  of  the  facts. 
If  the  injury  was  sach  as  rendered  necessary 
the  imcikediate  destruction  of  the  horse,  it  was 
clearly  bad. 

In  this  view  of  the  f aots  it  was  nnnecessary  to 
give  two  notices,  first  notice  of  injury,  and 
a  second  of  the  killing.  The  notice  given  was 
in  my  opinion  soffioient  notica  of  death,  and 
was  so  dealt  with. 

Bat  it  is  said  that  the  notice  was  not  aooom- 
panied  by  a  veterinary  surgeon's  -report  The 
oonditions  here  in  question  do  not  require  that 
such  report  shall  in  all  cases  accompany  the 
notice.  They  provide  that  it  may  be  sent  "  as 
speedily  thereafter  as  possible."  The  pursuer 
by  his  agent  wrote  next  day  asking  to  be  fur- 
nished with  a  form  for  making  a  claim,  but  the 
defenders  answered  this  by  telling  bim  that 
there  was  no  claim,  and  practically  refosiDg 
to  receive  any  claim  or  any  report.  After  their 
manager's  letter  of  7th  August  it  would  have 
been  absurd  to  send  any  report.  The  question 
was  reduced  to  one  of  law,  whether  killing 
without  the  sanction  of  the  company  deprived 
the  pursuer  of  all  olaim  ? 

I  think,  as  I  have  said  already,  that  this  ques- 
tion of  law  depended  on  a  question  of  fact  which 
the  company  refused  to  inquire  into,  but  which 
has  now  been  inquired  into,  viz. ,  whether  it  was 
necessary  to  kill  the  animal,  looking  to  the 
condition  in  which  he  was  foand. 

Now,  it  was  not  disputed  before  us  ;  it  was 
conceded  that  the  pursuer  had  established  the 
necessity  of  patting  an  end  to  the  horse's 
sufferings. 

The  conditions  of  the  policy  are  not  so  framed 
as  to  exclude  a  claim  in  such  a  case.  "A» 
manager  seems  to  have  thought  otherwise,  but 
he  was  wrong,  and  his  mistake  has  caused  the 
whole  difficulty.  What  the  company  were  en- 
titled to  require,  and  ought  to  have  given  the 
pursuer  an  opportunity  of  furnishing,  was,  in 
addition  to  the  notice  of  death,  (1)  a  report  by 
a  qualified  veterinary  surgeon,  (2)  a  claim  with 
particulars,  (3;  such  proofs  and  particulars  as 
may  reasonably  be  required,  including  the  report 
and  certificate  of  a  qualified  veterinary  surgeon. 

In  the  view  I  take  of  the  case  it  is  nnnecessaiy 
to  decide  whether  or  not  the  ezpres  ion  "  quali- 
fied veterinary  surgeon  "  means  the  same  thing 
as  the  expression  used  in  some  cases,  "qualified 
and  registered  veterinary  sui^eon." 

I  desire  to  reserve  my  opinion  on  that 
question. 
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The  Oonrt  pronounced  this  interlocntor : — 

"  Reoal  the  interlocutor  of  the  Lord  Ordi- 
nary :  Ordain  the  defenders  to  make  payment 
to  the  pursuer  of  the  sum  of  One  hundred 
pounds  8tg. ,  with  interest  thereon  at  the  rate 
of  five  pounds  per  centum  per  annum  from 
tbe  2nd  day  of  October  1888  until  payment : 
Find  the  pursuer  entitled  to  expenses,"  &c. 

Counsel  for  the  Pursuer— Shaw— Forsyth. 
Agent— A.  0.  D.  Vert,  8.8.0. 

Gounsel  for  the  Defenders — W.  Campbell. 
Agent— Robert  C.  Gray,  8.8.0. 


Wednesday,  July  17. 
SECOND     DIVISION. 

WRIGHT  *   GREIG   V.   GEORGE    OUTRAM    & 
COMPANY  AND  GUNN  &  CAMERON. 

Zander — Iitvet—Newipaper  Report  ef  Judicial 
Proceedingi— Counter  I»tu«ai  to  Fairneti  and 
Aeeuraey  o/  the  Report. 

A  firm  of  merchants  brought  an  action  of 
damages  against  the  proprietors  of  two  news- 
papers for  slander  contained  in  the  reports 
of  proceedings  in  the  London  Bankruptcy 
Court  during  which  a  former  agent  of  the 
pursuers  was  reported  to  have  said  "that 
they  were  very  hard  up,  and  he  had  financed 
them  from  time  to  time "  by  means  of  ac- 
commodation bills.  They  proposed  as  an 
issue  ..."  whether  the  statements  therein 
set  forth  are  of  and  concerning  the  pursuers, 
and  falsely  and  oalumniously  represent  that 
the  pursuers  had  been  or  were  in  financial 
diffloulties,  and  had  been  or  were  being 
financed  by  accommodation  bills  ...  to  the 
loss,  injury,  and  damage  of  the  pursuers." 

The  defenders  averred  on  record  that  the 
report  was  a  fair  and  accurate  one  of  judicial 
proceedings,  and  as  such  privileged,  and 
that  the  pursuers  were  bound  to  raise  the 
question  of  its  fairness  in  their  issue ;  or 
alternatively,  that  they  were  entitled  to'  raise 
that  question  before  the  jury  by  means  of  a 
counter  issue. 

The  Court  (o/.  Lord  Kyllaohy)  approved 
of  the  issue  and  disallowed  the  counter  issue, 
holding  that  the  question  sought  to  be  raised 
by  it  was  a  matter  for  the  direction  of  the 
Judge  at  the  trial. 
Messrs  Wright    A   Greig,   wholesale   wine  and 
spirit  merchants  in  Glasgow,  brought  actions  for 
Blander  in  the  Court  of  Session  against  George 
Ontram  &  Company,  proprietors  and  publishers 
of  the  Olasgow  Herald  newspaper,  Glasgow,  and 
against  Gunn  &  Cameron,  proprietors  and  pub- 
lishers of  the  Nort?i  British  Daily  MaU  news- 
paper, Glasgow,  respectively,  concluding  in  each 
case  for  £8000  as  damages. 

The  pursuers  had  had  in  their  employment  asv 
a  traveller,  and  also  as  their  London  agent,  a 
person  named  Smyth,  whom  they  had  dismissed 
on  the  ground  of  misconduct,  and  against  whom 
they  had  obtained  decree  for  £830  in  consequence 
of  which  he  became  bankrupt.  He  afterwards 
applied  in  the  London  Bankruptcy  Court  for  his 


discharge,  and  this  application  was  opposed  by 
Wright  A  Greig. 

The  reports  in  these  newspapers  of  the  pro- 
ceedings in  the  Bankruptcy  Court  were  the  occa- 
sion of  the  present  actions  of  damages.  They 
contained,  inter  alia,  the  following  passages 
— "In  examination  by  Mr  Wilde,  the  bank- 
rupt stated  that  he  came  to  London  in  1884  as 
traveller  for  Messrs  Wright  A  Greig  of  Glasgow. 
He  remembered  giving  them  a  bill  for  £619.  He 
did  not  know  that  that  represented  moneys  re- 
ceived by  him  and  not  handed  over.  All  he  knew 
was  that  they  were  very  hard  up,  and  he  had 
financed  them  from  time  to  time.  It  was  not 
right  for  Mr  Wilde  to  make  the  wide  allegations 
he  had  done  against  him."  .  .  .  "The  bank- 
rupt, in  addressing  the  Court,  said  that  there  was 
not  the  slightest  truth  in  the  allegations  made  by 
the  petitioning  creditors.  It  was  a  matter  of 
account,  he  having  made  advances  to  them  from 
time  to  time  to  enable  the  business  to  be  carried 
on,  being  repaid  when  the  accounts  came  in." 

The  pursuers  averred — "The  said  paragraph 
gives  ^  false  and  misleading  account  of  the  pro- 
ceedings which  took  place  in  the  London  Court 
of  Bankruptcy  on  the  occasion  in  question.  The 
bankrupt  did  not  say,  as  is  represented  in  the 
said  paragraph,  that  the  pursuers  'were  very 
hard  up,  and  he  had  financed  them  from  time  to 
time.'  Nor'  did  he  say,  as  is  represented  in  the 
said  paragraph,  that  he  had  made  advances  to 
the  pursuers  from  time  to  time  to  enable  their 
business  to  be  carried  on.  These  statements 
were  utterly  false  and  calumnious,  and  in 
point  of  fact  were  not  made  by  the  bankrupt. " 
They  also  averred  that  the  report  in  certain 
specified  particulars  was  false,  misleading,  and 
calumnious,  and  that  it  was  not  fair  and  impar- 
tial, but  incorrect  and  one-sided,  and  they 
pleaded — "(1)  The  defenders  having  slandered 
the  pursuers  by  printing  the  said  false  and 
calumnious  statements,  are  liable  in  reparation 
and  damages  as  concluded  for.  (2)  The  defen- 
ders having  slandered  the  pursuers  by  the 
publication  of  a  garbled,  partial,  and  one-sided 
report  of  the  said  proceedings  in  the  London 
Bankruptcy  Court  as  condescended  on,  are  liable 
in  reparation  and  damages,  as  concluded  for. 
(8)  In  respect  that  the  paragraph  complained  of 
does  not  contain  a  fair  and  accurate  report  of 
the  proceeding  referred  to,  the  defenders  are  not 
entitled  to  plead  privilege. " 

The  defenders  explained  that  they  published 
the  reports  in  good  faith  in  the  ordinary  course 
of  business,  knowing  nothing  of  the  persons  or 
matters  referred  to  beyond  what  the  report  itself 
disclosed,  and  believing  it  to  be  a  fair  and  accu- 
rate report  of  the  proceedings  in  question. 

They  pleaded,  inter  alia,  that  the  notice  being 
a  fair  summary  of  the  proceedings  in  a  public 
Court,  and  having  been  published  without  mslice 
was  privileged. 

The  pursuers  proposed  the  following  issue — 
"Whether,  on  or  about  the  23rd  January  1889, 
the  defenders  published  in  the  OUugow  Herald 
an  article  or  paragraph  in  the  terms  of  the 
schedule  hereunto  annexed :  Whether  the  state- 
ments therein  set  forth  are  of  and  concerning 
the  pursuers,  and  falsely  and  oalumniously  repre- 
sent that  the  pursuers  had  been  or  were  in 
financial  difficulties,  and  had  been  or  were  being 
financed  by  means  of  accommodation  bills  and 
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adTances  of  money  by  ■  penon  named  Smyth,  to 
the  loss,  injury,  and  damage  of  the  paraners  ?" 

The  defenders  proposed  as  a  counter  iasae  the 
folloving— "  Whether  the  statement  printed  in 
the  schedule  hereto  is  a  fair  abridgment  of  the 
proceedings  in  the  Oonrt  of  Bankruptcy  in 
London  on  22nd  January  1889?" 

The  Lord  Ordinary  (Khxaohy)  allowed  the 
issue  bat  disallowed  the  counter  issae. 

"  Opinion.— In  these  cases  of  Wright  &,  Greig 
against  the  Olatg&u>  Herald  and  the  North 
Briti$h  DaUy  MaU,  I  hare  considered  the  argu- 
ment which  was  submitted  to  me  the  other  day, 
and  I  hare  come  to  the  conclusion  that  the  pur- 
suers' issue  may  stand  as  proposed  ;  and  farther, 
that  no  counter  issue  is  necessary. 

"I  think  it  dear  that  the  innuendo  in  the 
issue  is  relevant — the  innuendo  being  that  the 
reports  in  question  represented  'that  the  pur- 
suers were  in  financial  difficulties,  and  were 
being  financed  by  means  of  accommodation  bills 
and  advances  of  money  by  a  person  named 
Smyth. '  I  cannot  doubt  that  it  js  defamatory  to 
make  and  publish  such  a  statement  with  respect 
to  a  commercial  firm,  and  I  do  not  consider  that 
the  case  of  RoberlMn,  upon  which  the  defenders 
relied,  raised  any  question  at  all  analogous  to 
the  present.  I  further  think  it  is  not  doubtfnl 
that  the  innnendo  is  borne  out  by  the  reports 
complained  of.  In  point  of  fact,  the  innuendo 
is  almost  a  literal  echo  of  certain  expressions  in 
the  report.  And  with  respect  to  the  defenders' 
criticism  npon  the  porsners'  record,  it  may  be 
true  that  the  record  should,  as  matter  of  plead- 
ing, have  not  only  set  out  the  report  complained 
of,  but  should  have  also  set  out  in  terms  the  pro- 
posed innuendo.  Bat  I  do  not  consider  that  that 
is  matter  of  substance.  The  record  might  easily 
be  amended  to  make  it  square  with  the  issue, 
but  I  cannot  see  that  that  is  necessary.  I  there- 
fore think  that  the  action  lies,  and  that  an  issne 
must  be  granted  ;  and,  moreover,  that  this  issue 
sets  out  quite  a  relevant  and  proper  innuendo. 

"But  then  comes  the  question  whether  the 
terms  of  the  issne  otherwise  are  such  as  are  suit- 
able to  a  case  of  this  description.  The  defenders 
contended  that  npon  the  pursuers'  statement  it 
sufficiently  appears  that  this  was  a  newspaper 
report  of  a  public  proceeding — that  it  was  there- 
fore prima  facie  privileged— and,  that  being  so, 
that  the  pursaers  were  bound  to  put  in  issne 
and  to  prove  that  the  report  was  not  fair  and 
accarate.  Now,  I  am  not  of  that  opinion.  I  do 
not  consider  that  any  privilege  attaches  to  a 
newspaper  report  as  snch;  neither  am  I  aware 
of  any  presumption  either  in  law  or  in  fact  that 
a  newspaper  report  is  fair  and  accurate.  The 
privilege  attaching  to  a  newspapr  report  only, 
I  think,  arises  where  the  report  is  fair  and  accu- 
rate, and  the  fairness  and  accuracy  of  the  report 
must  be  proved,  and  cannot  be  assumed ; 
although  no  doubt  when  the  fairness  and 
accuracy  of  the  report  is  proved,  the  privilege 
becomes  an  absolute  privilege,  and  is  a  complete 
defence  to  an  action.  I  am  therefore  of  opinion 
that  the  pursuers  are  not  bound  to  take  any 
other  issue  than  the  ordinary  issue,  putting  the 
question  whether  the  report  contains  false  and 
calumnious  statements  to  their  damage. 

"That  leaves  only  the  question  of  the  necessity 
of  the  counter  issue,  and  I  do  not  think  that 
either  party  pressed  seriously  for  saoh  an  issue ; 


and  I  am  very  nnwilling  to  introduce  into  this 
department  of  practice  a  complication  for  which 
it  is  admitted  there  is  no  precedent.  For  my 
own  part,  I  do  not  consider  that  a  counter  issue 
is  in  a  case  of  this  kind  appropriate.  In  the 
general  ease  where  a  slander  is  published  or 
circulated  the  person  who  publishes  or  circu- 
lates the  slander  is  held  to  adopt  it,  and  is  con- 
structively in  the  same  position  as  the  slanderer. 
But  the  case  of  a  fair  and  accurate  newspaper 
report  is  different  There  the  newspaper  is 
neither  actually  nor  constructively  the  alanderer, 
and  the  newspaper's  defence,  I  think,  quits 
fairly  arises  by  way  of  denial  of  the  pursuers' 
issne.  In  that  view  no  counter  issne  is  neces- 
sary. The  Judge  who  tries  the  case  will  be 
bound  to  tell  the  jury  that,  if  it  appears  that 
the  report  is  a  fair  and  accurate  report  of  a 
public  proceeding,  the  pursuers  have  failed  to 
prove  their  issue,  and  the  defenders  are  entitled 
to  a  verdict.  I  shall  therefore  approve  of  the 
issne  in  each  case  as  proposed.  I  understand 
that  the  case  of  the  SeoUman  has  been  settled, 
BO  that  I  have  only  to  deal  with  the  two  Glasgow 
newspapers." 

The  defenders  reclaimed. 

The  Court  ordered  the  pursuers  to  put  the 
innuendo  into  the  record.  For  this  pnrpoee 
they  proposed  to  alter  the  last  line  of  condescend- 
ence 4  to  read  as  follows: — "These  statt^ments 
were  utterly  false  and  calumnious,  and  falsely  and 
calumniously  represented  the  pursuers  to  be 
persons  who  were  in  financial  difficulties,  and  bad 
been  or  were  being  financed  by  means  of  aeeom- 
modation  bills  and  advances  of  money  by  the  said 
Smyth." 

This  amendment  having  been  allowed,  the 
reclaimers  argued — There  was  no  fair  case  to  set 
before  a  jury.  (1)  The  words  did  not  bear  the 
innuendo  sought  to  be  put  npon  them  by  the 
pursuers.  The  report  must  be  read  as  a  whole, 
and  when  so  read  it  did  not  mean  that  the 
pursuers  had  been  financed  by  accommodation 
bills  as  alleged  by  them.  The  words  were  clearly 
those  of  a  discredited  man.  (2)  The  words 
were  not  libellous.  It  was  not  libellous  to  say 
that  at  some  past  time  a  firm  had  been  in  financial 
difficulties — McLaren  v.  Robertton,  January  4, 
ISoO,  21  D.  183.  (3)  There  was  no  libel  here, 
because  the  report  complained  of  was  a  fair 
report  of  proceedings  in  a  court  of  jostioe,  and  a> 
such  privileged— JJiVAor(i«m  v.  WVion,  November 
18,  1879,  711.  237  (Lord  President,  241);  RiddtO, 
&e.  V.  Clydetdale  Hone  Society,  May  27,  18s\ 
12  B.  97C.  (4)  The  pursuers  were  bound  to  laiM 
the  question  in  their  issne  whether  the  report  «u 
a  fair  and  accarate  one  or  not,  and  if  their  isrnc 
was  allowed  as  it  stood,  the  defenders  should  be 
allowed  their  counter  issne  so  as  to  put  the  matter 
clearly  and  sharply  before  the  jury. 

Argued  for  pursuers  and  respondents — (1)  It 
was  n  question  for  the  jury  to  say  whether  the 
words  would  bear  the  innuendo  put  npon  thrm. 
(2)  If  they  would  they  were  plainly  libelloos,  (or 
nothing  could  be  more  injurious  to  a  bnsinte* 
firm  than  to  say  of  it  that  they  were  in  straits,  and 
required  to  be  financed  from  time  to  time  by 
aocommodBtion  bills.  (3)  A  eonnter  iaane  was 
entirely  out  of  place.  What  the  defenders  eougbt 
to  accomplish  by  it  ought  to  be  left  to  the  direetioo 
of  the  Judge  at  the  trial. 
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At  advising — 

LoKD  Justios-Olkbk — In  this  oase  I  agree  with 
the  Lord  Ordinary  that  there  is  no  need  for  a 
counter  issne,  and  I  am  of  opinion  that  the  issne 
adjusted  by  the  Lord  Ordinary  is  a  sufficient  issue 
for  the  trial  of  this  case. 

I  am  decidedly  against  putting  into  any  issue 
what  is  not  necessary — pressing  in  points  to  which 
the  jury's  attention  is  desired  to  be  drawn.  All 
Buch  matters  are  more  properly  left  to  the  direc- 
tion of  the  Jadge. 

LoBD  BuTHXBTUBD  Clabe — I  also  think  that 
there  is  no  necessity  for  a  counter  issue. 

Of  course  if  the  notice  complained  of  is  only 
a  true  report  of  the  proceedings  the  defenders 
must  necessarily  preyail.  It  would  be  impossible 
to  hold  in  that  case  that  the  publication  is  false 
or  calnmaioos,  but  that  I  agree  is  a  matter  of 
direction  for  the  Judge  at  the  trial,  and  not  for 
the  issne. 

LoBD  Lxa — I  do  not  differ  at  all.  With  regard 
to  not  putting  anything  unnecessary  in  the  issne 
I  entirely  concur,  bnt  I  think  we  may  decide 
there  should  be  no  connter  issue,  on  this  ground 
alone,  that  the  issne  for  the  pursuers,  as  now 
framed '  is  sufficient  to  raise  the  question  whether 
the  words  were  falsely  and  calumniously  re- 
ported, not  merely  that  they  were  false  and 
calumnious  in  themselves.  Bat  on  the  under- 
standing that  that  question  is  raised  by  the  issne, 
it  is  unnecessary  to  put  in  anything  more. 

The  Oourt  approved  of  the  issne  and  disallowed 
the  connter  issue. 

Counsel  for  the  Parsners — Graham  Murray — 
TJre.     Agents — Smith  A:  Mason,  S.S.O. 

Counsel  for  the  Defenders  Oatram  ifc  Company 
— Dickson.  Agents — Webster,  tVill,  <fc  Bitchie, 
S.S.C. 

Counsel  for  the  Defenders  Qunn  &  Cameron — 
Comrie  Thomson — Wm.  Campbell.  Agents — 
J.  k  J.  Galletly,  S.S.O. 


WtAnesday,  July  17. 

SECOND     DIVISION. 
duthib's  tkbstees  v.  foblong. 

Sueeeuion — Tru»t — Direction  to  Hold  or  Invest — 
Bight  of  Benefisiary  to  Immediate  Payment. 

A  lady  in  her  trust-disposition  and  settle- 
ment left  the  residue  of  her  estate  to  certain 
persons,  named  equally — "The  said  shares 
of  residue  to  vest  at  my  death ;  declaring 
that  the  share  falling  to  any  of  the  said 
residuary  legatees  who  are  females,  and  may 
be  married  at  the  time  of  my  death,  shall  be 
held  by  my  said  trustees,  or  invested  for 
their  behoof,  ezolnsive  of  the  jut  mariti  of 
their  then  or  any  other  husband  they  may 
afterwards  marry,  and  the  annual  produce  of 
said  share  of  residue  paid  to  said  legatee 
dnring  her  life,  and  at  her  death  the  princi- 
pal sum  shall  be  paid  to  her  heirs  or 
executors." 

HM  that  the  shares  of  female  married 


residuary  legatees  vested  in  them,  and  that 
the  trustees  were  not  entitled  to  retain  such 
shares,  the  declaration  above  quoted  being 
void  for  repugnancy. 
Miss  Elizabeth  Crombie  Duthie  died  on  30th 
March  1886,  leaving  a  trust-deed  of  settlement 
dated  7th  July  1877  with  several  codicils  thereto. 
By  one  of  these  codicils  of  27th  September  1877 
Miss  Dnttrie,  after  directing  her  trustees  to  pay 
certain  legacies,  bequeathed  the  residue  of  her 
estate  to  a  number  of  individuals  named  equally, 
the  said  shares  of  residue  to  vest  at  the  death  of 
the  testatrix,  "declaring  that  the  share  falling  to 
any  of  the  said  residuary  legatees  who  are  females 
and  may  be  married  at  the  time  of  my  death  shall 
be  held  by  my  said  trustees,  or  invested  for  their 
behoof,  exclusive  of  the  jut  mariti  of  their  then 
or  any  other  husband  they  may  afterwards  marry, 
and  the  annual  produce  of  said  share  of  residue 
paid  to  said  legatee  during  her  life,  and  at  her 
death  the  principal  sum  shall  be  paid  to  her  heirs 
or  executors." 

In  winding  up  the  estate  a  question  arose  as  to 
the  effect  of  this  declaration  regarding  the  shares 
of  the  residue  falling  to  the  females  who  were 
married  at  the  time  of  the  death  of  the  testatrix, 
and  a  special  case  was  accordingly  presented. 

The  second  party,  who  was  one  of  such  female 
residuary  legatees,  maintained  that  it  imported 
an  absolute  right  of  fee,  which  became  vested  in 
her,  exclusive  of  the  jut  mariti  ot  her  husband, 
as  at  the  death  of  the  testatrix,  and  that  she  was 
consequently  entitled  to  have  the  capital  sum 
falling  to  her  at  once  paid  over  in  cash. 

The  trustees,  who  were  the  first  parties,  con- 
sidered that  they  were  not  in  safety  to  comply  with 
the  demand  of  the  second  party,  but  that  they  were 
bound  to  hold  or  invest  the  shares  of  residue  be- 
queathed to  female  married  legatees  for  their 
behoof,  and  to  pay  over  to  them  only  the  annual 
produce  of  such  shares  respectively  during  the 
lifetime  of  the  party  entitled  thereto. 

The  following  were  the  questions— "(1)  Are 
the  parties  of  the  first  part  entitled  or  bound  to 
make  immediate  payment  in  cash  to  the  party  of 
the  second  part  of  the  share  of  residue  bequeathed 
to  her  under  the  said  trust-deed  of  settlement  and 
codicils?  Or  (2)  Are  the  parties  of  the  first  part 
bound  to  hold  the  capital  of  the  said  share  of 
residue  until  the  death  of  the  second  party,  pay- 
ing to  her  in  the  meantime  the  annual  proceeds, 
and  on  her  death  to  make  over  the  capital  to  her 
heirs  or  executors?" 

Argued  for  the  first  parties— The  case  was 
ruled  by  the  recent  case  of  Chrittie't  Trustee*, 
July  3,  1889,  supra  p.  611.  It  was  true  that 
there  was  here  an  alternative  given  to  the  trus- 
tees, either  of  holding  or  of  investing  the  shares 
of  married  female  residuary  legatees,  but  the 
alternative  of  investing  was  ruled  adversely  to  the 
second  party  by  the  former  case  of  jDutfiie't 
Trustees  v.-  Kinloch,  June  5,  1878,  5  B.  868. 
There  was  here  no  direction  to  pay,  nor  anything 
that  could  be  construed  into  a  direction  to  pay, 
and  consequently  the  case  was  not  within  the 
rule  of  AUan  v.  AUan's  Trustees,  December  12, 
1872,  11  Macph.  216,  and  the  recent  case  of 
Jamieson  v.  Lesslie's  Trustees,  May  28,  1889 
supra  p.  638. 

The  second  party  was  not  called  on. 
At  advising — 
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LoBD  JaBTioB-CL,EBK — I  think  that  this  case  is 
ruled  by  that  of  Jamietan,  not  that  of  Ghrittie. 

LoBD  YoTTNO — I  am  of  the  same  opinion.  I 
think  that  this  lady  mast  have  her  money,  bat  I 
am  not  surprised  that  the  trostees  sboi^d  hare 
broagbt  this  case  into  Court.  Indeed  it  was 
their  duty  to  do  so.  It  is  a  very  nice  question. 
A  very  small  difference  of  expression  determines 
the  poiut  whether  a  direction  intended  for  the 
benefit  of  the  proprietor  shall  be  disregarded  as 
repugnant  to  the  truster's  intention,  or  whether 
it  ia  operatire  and  may  be  carried  out.  If  the 
property  is  given  to  anyone,  any  direct  mode  of 
dealing  with  it  wonld  generally  be  void  for  repug- 
nancy. It  is  generally  repugnant  to  the  benefit 
given.  On  the  contrary,  there  are  cases,  of 
which  Ghriitit't  may  be  taken  as  an  example, 
althoi^h  not  by  any  means  a  perfect  one,  where 
the  giver  may  constitute  a  protection  by  keeping 
the  fund  out  of  the  hands  of  the  object  of  his 
bounty,  and  putting  it  under  the  oare  of  managers 
of  his  own  appointment  There  are  such  cases 
in  which  it  would  certainly  be  operative,  but 
here  there  is  no  operative  restraint  upon  the 
proprietor.  I  think  the  property  is  here  dis- 
tinctly and  absolutely  given,  and  that  the  restric- 
tion as  to  exclusion  of  jut  mariti  and  preserving 
the  capital  for  the  benefioiaries'  own  heirs  and 
executors  are  not  operative,  and  cannot  be  given 
effect  to.     They  are^repugnant  to  the  gift  proper. 


LoBD      BUTHESFUBD     CliABX     Snd 

concurred. 


LoBD     liEB 


The  (lonrt  pronounced  this  interloontor : — 
"  Answer  the  first  of  the  questions  stated 
in  the  case  in  the  affirmative,  and  the  second 
question  in  the  negative :  Find  and  declare 
accordingly." 

Oonnsel  for  the  First  Parties — Dnndas.  Agents 
—Scott  Moncrieff  <fc  Trail,  W.8. 

Counsel  for  the  Second  Party — Jameson — 
Frasor.     Agent— F.  J.  Martin,  W.S. 


Thur$day,  July  18. 


SECOND    DIVISION. 

(WHOLE    OOTJBT.) 

HAKINGTON    STUART    V.    HAMILTON. 

Superior  and  Vaual— Non-Entry— Gatualty — 
Conveyancing- Act  1874  (37  and  38  ViU.  cap. 
94) — (JotnpoaUion— Relief. 

John  Hamilton  of  Bodgerton,  who  was 
entered  with  the  superior,  in  1804  disponed 
these  lands  to  James  Hamilton,  who,  when 
summoned  to  enter,  tendered  the  heir  of  the 
disponer,  John  Hamilton  of  Greenbank,  who 
was  infeft  on  a  precept  of  dare  eonttat. 
James  Hamilton  died  in  18.54,  leaving  a 
settlement  of  the  lands  in  favour  of  James 
Dnnlop  Hamilton,  the  second  son  of  John 
Hamilton  of  Greenbank,  and  the  trustees 
under  the  settlement  when  called  upon  to 
enter  tendered  the  heir  of  the  last  entered 
vassal,  John  Hamilton  juur.  of  Greenbank, 


who  was  infeft  on  a  precept  of  dare  eonstai. 
John  Hamilton  junr.  conveyed  the  lands 
with  BM  a  me  vd  de  me  holding  to  his  brother 
James  Dunlop  Hamilton,  who  held  base  of 
his  brother  dovm  to  the  passlug  of  the  Con- 
veyancing Act  1874.  John  Hamilton  jnnr. 
died  in  1877.  James  Dnnlop  Hsnulton 
died  in  1886,  leaving  a  settlement  of  the 
lands  in  favour  of  his  brother  William 
Danlop  Hamilton,  who  was  infeft  thereon, 
and  who  was  the  heir-at-law  both  of  the 
disponer  and  of  John  Hamilton  jnnr.,  the 
last  entered  vassal  who  paid  a  casualty. 

In  an  action  against  him  by  the  snperior— 
AeM,  by  a  majority  of  the  whole  Court  (fol- 
lowing the  case  of    Ferrier't    Triuteet  v. 
Bayl^,  May  26,  1877,  4  B.  738),  that  a  new 
investiture  came    into  existence  with  ib» 
implied  entry  of  James  Dnnlop  Hamilton  is 
1874,  and  that  the  defender  was  liable  in  s 
casualty  of  composition. 
Bobert  Edward  Stuart  Harington  Stuart  of  Tor- 
rance, Lanarkshire,  as  superior  of  the  lands  of 
Wester  Bodgerton  and  Highflatt  in  that  county, 
sued  William  Dunlop  Hamilton,  hia  vassal  in  these 
lands,  for  payment  of  a  casualty  of  composition  in 
consequence  of  the  death  on  February  27, 1877,  of 
John  Hamilton  of  Greenbank,  Meams,  the  vassal 
last  vest  and  seised  in  the  lands. 

The  late  John  Hannlton  of  Bodgerton,  grand- 
father of  the  defender,  and  holding  the  lands  in 
question  of  and  under  the  pursuer's  predeoesson 
as  their  vassal,  disponed  the  lands  to  James 
Hamilton,  writer  in  Glasgow,  by  a  disposition 
dated  27th  January  1804.  James  Hamilton  was 
never  infeft  on  the  said  disposition.  When  called 
upon  to  enter  with  the  pursuer's  immediate  pre- 
decessor as  his  superior  he  induced  the  eldest  son 
of  John  Hamilton  of  Bodgerton,  John  Hamilton 
of  Greenbank,  Meams,  to  enter  in  his  stead  ti 
heir-at-law,  and  he  was  infeft  upon  a  precept  of 
dare  constat  in  1 838. 

James  Hamilton  died  in  1854,  leaving  a  trust- 
disposition  and  settlement  dated  19th  July  1854, 
the  purpose  of  which,  so  far  aa  regarded  these 
lands,  was  to  convey  them  to  James  Dmilop 
Hamilton,  vrriter  in  Glasgow,  the  second  son  of 
John  Hamilton  of  Greenbank.  John  Hamilton 
being  also  deceased,  the  trustees  acting  under  said 
trust-disposition  and  settlement,  instead  of  com- 
pleting a  feudal  title  in  their  own  persons,  indaoed 
his  eldest  son  and  heir-at-law,  the  late  John 
Hamilton  the  second  of  Greenbank,  to  enter  in 
the  lands.  He  accordingly  obtained  a  precept  of 
dare  eonttat,  and  was  infeft  thereon. 

John  Hamilton  second  of  Greenbank,  as  herit- 
able proprietor  feudally  vested  in  the  landa, 
and  in  implement  of  the  first  named  disposition, 
and  of  James  Hamilton's  trnst-disposiiion  and 
settlement,  conveyed  the  lands  to  his  brother 
James  Danlop  Hamilton  by  a  disposition  dated 
8th  and  recorded  9th  August  1860. 

James  Dunlop  Hamilton  died  upon  the  Slit 
May  1886,  leaving  a  general  disposition  and 
settlement  in  favour  of  William  Danlop  Hamil- 
ton, bis  brother,  the  defender,  dated  28th  May 
and  recorded  8th  June  1886.  The  defender  wsa 
infeft  in  the  lands  conform  to  notarial  instrument 
in  his  favour. 

The  pursuer  averred  that  in  virtue  of  the  dis- 
position by  John  Hamilton  to  James  Danlop 
Hamilton  in  1860,  and  of  the  provisions  of  the 
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Conyeyancing  (Scotland)  Act  1874,  James 
Dnnlop  Hamilton  had  an  implied  entry  in  the 
lands,  subject  to  payment  of  the  casualty  of 
composition  dne  by  him  to  the  superior  as  a 
singolar  successor  of  the  disponer  John  Hamilton 
when  it  should 'become  exigible  on  the  death  of 
the  latter.  The  casualty  became  exigible  on  the 
27tb  day  of  February  1877,  being  the  date  of  the 
death  of  the  said  John  Hamilton  second  of 
Greenbank.  The  pursuer  further  maintained 
that  in  virtue  of  the  defender's  title,  and  of  the 
prOTisions  of  the  Oonveyanoing  (Scotland)  Act 
1874,  he  waa  entered  yassal  with  the  pursuer 
in  the  lands,  and  was  liable  in  payment  of  the 
oasaalty  which  had  become  due. 

The  defender  explained  that  at  the  date  of  the 
disposition  in  1860,  and  down  to  the  death  of 
John  Hamilton  in  18T7,  James  Duulop  Hamilton 
was  the  heir-at-law  of  John  Hamilton,  his  brother, 
and  that  the  casualty  payable  by  him  waa  the 
oasnalty  of  relief  exigible  from  him  as  John 
Hamilton's  heir.  Ha  farther  explained  that  be 
was  the  heir-at-law  both  of  John  Hamilton  and 
James  Dunlop  Hamilton,  his  brothers,  and  that  ha 
was  only  liable  in  the  casualty  of  relief. 

He  pleaded — "(3)  The  pursuer  is  not  entitled 
to  claim  a  casualty  of  composition  from  the 
defender,  in  respect  that  the  latter  is  the  heir-at- 
law  of  the  said  James  Dunlop  Hamilton,  and 
also  of  the  said  John  Hamilton,  and  as  such  is 
liable  only  in  the  casualty  of  relief. " 

On  20th  December  1887  the  Lord  Ordinary 
(KnnraAB)  sustained  this  plea,  and  assoilzied  the 
defender. 

"Opinion. — The  question  in  this  case  is 
whether  the  oasnalty  which  is  admittedly  payable 
to  the  pursuer  is  leUef  or  composition. 

"The  defender's  grandfather -John  Hamilton 
of  Bodgerton  was  duly  entered  with  the  pursuer's 
predecessor  as  his  immediate  superior.  On  his 
death  in  1838  his  eldest  son  and  heir-at-law  John 
Hamilton  of  Oreenbank  completed  his  title  and 
entered  in  hie  place  by  infeftment  on  a  precept 
of  dare  eonstat.  On  his  death  in  1865  hia  eldest 
son  John  Hamilton  the  second  of  Greenbank 
was  entered  in  like  manner  by  infeftment  on  a 
precept  of  dare  conttat.  This  second  John 
Hamilton  of  Greenback  died  on  the  27th  of 
February  1877.  The  casualty  which  the  pursuer 
now  seeks  to  enforce  is  that  which  became  dne 
upon  his  death ;  and  the  ground  in  fact,  as  set 
forth  in  the  summons,  is  that  he  was  the  vassal 
last  Test  and  seised  in  the  estate.  I  think  this  is 
a  correct  statement  of  the  true  ground  of  action, 
because  although  there  have  been  two  implied 
entries  since  that  of  John  Hamilton,  no  casualty 
has  been  paid  in  respect  of  either,  and  in  terms 
of  the  statute  they  are  not  pleadable  in  defence 
to  this  action.  For  the  purpose  of  the  present 
question,  therefore,  between  the  superior  and 
Uie  proprietor  now  infeft,  John  Hamilton  the 
second  must  be  considered  as  the  last  entered 
yassal. 

"  The  defender,  who  is  now  entered  by  yirtne 
of  the  Conveyancing  Act,  is  the  brother  and  heir- 
at-law  of  Jolm  Hamilton  the  last  vassal.  But  he 
is  not  entered  in  that  character,  but  by  virtue  of 
a  singular  title  derived  from  his  grandfather 
John  Hamilton  of  Bodgerton.  The  grandfather 
had  disponed  the  estate  to  James  Hamilton,  who 
was  never  infeft,  but  who  disponed  to  trustees 
with    directions   to  convey  to    James    Dunlop 


Hamilton,  the  second  son  of  John  the  first  of 
Greenbank.  The  trustees  completed  no  feudal 
title,  but  John  Hamilton  the  second  of  Green- 
bank having  entered,  as  already  explained,  in 
185S,  he,  in  implement  of  his  grandfather's  dis- 
position and  of  the  trust-disposition,  conveyed 
the  estate  to  his  younger  brother  James  Dunlop 
Hamilton,  by  a  disposition  which  was  recorded 
in  the  Begister  of  Sasines  on  the  9th  of  August 
1860.  On  the  passing  of  the  Conveyancing  Act 
of  1874  the  mid-superiority  which  was  left  in 
the  elder  brother  John  the  second  was  ex- 
tinguished, and  James  Dunlop  Hamilton  was 
entered  with  the  superior  by  force  of  the  statute. 

"No  casualty  was  paid  or  demanded  during 
his  life,  and  on  his  death  in  1886  he  left  a  dis- 
position and  settlement  in  favour  of  the  defender, 
who  is  now  infeft,  and  who  is  heir-at-law  both  of 
John  Hamilton,  the  last  vassal  duly  entered  nnder 
the  old  law  and  of  James  Dunlop  Hamilton,  the 
last  vassal  entered  by  force  of  the  statute. 

"In  this  state  of  the  title  the  defender  main- 
tains on  the  authority  of  Mackintosh  v.  Maekin- 
toth,  13  B.  692,  that  the  casualty  exigible  from 
him  is  not  composition  but  relief,  and  1  think 
his  plea  is  well  founded.  It  is  said  that  the  case 
of  Mackintosh  is  inapplicable,  because  in  1860, 
when  the  title,  confirmed  by  the  Act  of  1874,  was 
completed,  James  Dnnlop  Hamilton  could  not 
have  been  entered  as  heir  to  John  because  John 
was  still  in  life.  But  the  claim  cannot  be  deter- 
mined by  reference  to  the  state  of  rights  in 
1860,  because  at  that  time  there  was  no  casualty 
due.  The  lands  were  not  in  non-entry,  and 
the  action  for  casualties  under  the  Act  of  1874  is 
competent  only  when,  but  for  the  Act,  the 
superior  would  have  been  in  a  position  to  sue  an 
action  of  declarator  of  non-entry  against  his 
vassal's  successor.  If  such  an  action  had  been 
brought  in  1877  against  James  Dnnlop  Hamilton 
he  would  have  been  entitled,  upon  the  principle 
established  in  Mackintosh  v.  Mackintosh,  to  say 
that  he  was  in  fact  the  heir  of  the  last  vassal, 
and  therefore  liable  only  for  relief  not  withstand-, 
ing  that  he  had  already  completed  a  title  as  a 
singular  successor.  It  is  said  that  the  decision 
applies  only  where  the  vassal  is  in  a  position  to 
enter  as  heir,  although  he  has  chosen  to  com- 
plete his  title  as  a  singular  successor.  But  this 
is  not  consistent  with  the  judgment.  Both  in 
the  case  of  M'Kenzie  and  of  the  Marquis  of 
HaMings  it  would  have  been  impossible  for  the 
disponee,  who  was  in  fact  the  heir  of  the  last 
investiture,  to  effect  an  entry  in  that  character. 
The  Lord  President  points  out  in  explaining  the 
case  of  M'Kemie  that '  the  form  of  entry  was 
necessarily  that  applicable  to  a  singular  successor 
or  disponee.  Nevertheless  the  Court  decided 
that  he  was  entitled  to  the  full  benefit  of  his 
character  as  heir,  and  must  be  entered  on  pay- 
ment of  relief  duty  only. ' 

"This  would  not  aid  the  defender  if  he  also 
were  not  the  heir  of  the  former  investiture.  But 
be  is  in  fact  the  heir-at-law  of  both  his  brothers, 
and  the  action  is  brought  against  him  in  accord- 
ance with  the  provisions  of  the  statute  as  the 
successor  in  the  lands  of  the  elder  brother,  who 
was  the  vassal  last  vest  and  seised  in  these  lands, 
and  whose  death  gives  rise  to  the  claim  for  a 
casualty. 

"  The  fallacy  of  the  pursuer's  arganient  ap- 
pears to  me  to  lie  in  the  assumption  that  a 
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casually  becomes  exigible  in  respect  of  every 
implied  entry,  and  therefore  that  its  amount 
must  be  determined  in  the  same  way  as  if  the 
yassal  had  demanded  a  charter  of  vrit  of  con- 
firmation' under  the  old  lav  at  the  date  of  his 
infeftment.  It  becomes  exigible  under  the 
statute  in  respect  of  the  lands  being  in  non- 
entry,  or  more  correctly,  in  respect  of  their  being 
in  the  position  which  under  the  old  law  woald 
have  entitled  the  superior  to  a  declarator  of  non- 
entry;  and  it  arises  against  the  person  who  is 
then  the  last  yassal's  successor  in  the  lands 
whether  he  is  infeft  or  not.  No  implied  entry  is 
pleadable  in  defence,  and  therefore  the  inter- 
mediate entry  of  James  Dunlop  Hamilton  creates 
no  obstacle  to  the  pursuer's  demand  against  the 
defender  for  a  casualty  which  became  due  in 
consequence  of  the  death  of  the  last  entered 
Tassal  in  1877.  Bat  the  amount  of  the  casualty 
mast  depend  upon  the  relation  of  the  defender  to 
this  last  Tassal.  If  he  is  a  singular  sncoessor 
only  he  must  pay  composition.  If  he  in  fact 
unites  the  characters  of  singular  successor  and 
heir  he  is  liable  only  for  relief  whateyer  ba  the 
form  of  title  upon  which  he  is  infeft." 

The  pnisuer  reclaimed. 

After  hearing  counsel  the  Second  Division 
remitted  the  case  to  the  whole  Court  on  minutes 
of  debate. 

The  reclaimer  argued — "In  view  of  the  facts 
the  question  for  decision  is  not,  it  is  thought, 
materially  different  from  what  it  would  have 
been  if  raised  with  James  Donlop  Hamilton 
in  1877.  The  defender  cannot,  it  is  thought, 
claim  to  be  in  a  better  piosition  than  James 
Dunlop  Hamilton.  The  pursuer,  on  the  other 
hand,  cannot  contend  that,  if  relief  dnty  had 
been  the  appropriate  casualty  in  1877,  composi- 
tion is  now  payable  in  respect  of  the  subsequent 
mortd  cauta  transmission  from  the  deceased 
James  Dunlop  Hamilton  to  his  heir-at-law.  Such 
being  the  condition  of  the  question  the  pursuer 
oontoids  that  the  casualty  payable  was  clearly  a 
composition.  In  1874,  when  James  Dunlop 
Hamilton,  infeft  on  a  singular  title,  became 
by  force  of  statute  entered  with  the  superior, 
John  Hamilton  (2),  his  brother,  was  still  in  life ; 
James  could  not  then  have  served  heir  to  him.  He 
was  merely  at  best  his  heir-presumptive — a  very 
different  relation  from  that  of  heir-apparent. 
Propulsion  of  a  tailzied  fee  to  an  heir-presump- 
tive is  incompetent,  and  would  doubtless  infer  an 
irritancy,  as  an  alienatioB  of  ward  lands  to  such 
heir  would  have  inferred  the  casualty  of  recogni- 
tion. By  accepting  an  inter  vivos  conveyance  an 
heir-presumptive  does  not  incur  the  passive 
title  prcBcepiio  hm-editatis — Craigie  v.  Craigie, 
December  4,  1817,  F.  C.  ;  Stair  ii.  11, 18  ;  Ersk. 
ii.  6,  16.  'A  disposition  by  one  brother  to 
another,  or  to  a  brother's  son,  the  disponer  for 
the  time  having  no  children,  will  not  infer  this 
title  '—Stair  iii.  7,  5 ;  Ersk  iii.  8,  90.  The 
necessary  result  of  the  implied  entry  of  James 
Dunlop  Hamilton  was  to  evacuate,  once  and  for 
all,  the  mid-superiority  which  stood  in  John 
Hamilton's  person.  In  other  words,  the  implied 
entry  of  1874  operated  a  change  of  the  investi- 
tnre.  A  new  investiture  was  created,  excluding 
the  issue  of  John  Hamilton,  per  Lord  Brougham 
in  Stirling  v.  Eioart,  .3  Bell's  App.  240.  So  also 
the  law  was  stated  by  Baron  Hume.     Accord- 


ingly, when  John  Hamilton  died  in  1877,  his 
brother    James    Dunlop    Hamilton    eould    no 
longer  have  served  heir  to  him  in  the  lands.     He 
conld  no  longer  connect  himself  with  the  old  in- 
vestiture,   which    had    become    extinct    in   the 
lifetime  of  his  brother.     There  was  no  estate 
left  in  the  deceased  to  which  he  could  have 
served.     He  could  not,  in  fact,  resort  to  the 
device  familiar  under  the  law  as  it  stood  prior  to 
1874,  and  which  had  been  successfully  resorted 
to  in  the  previous  stages  of  the  present  history, 
viz.,  that  of  tendering  himself  to  the  superior  for 
entry  as  the  heir  of  hia  brother,  on  payment  of 
relief  duty.     If  therefore  this  action  had   been 
raised  in  1877,  after  the  death  of  the  said  John 
Hamilton,  the  casualty  payable  by  James  Dunlop 
Hamilton,  who  was  then  alive,  would,  it  is  sab- 
mitted,  have  been  a  year's  rent  of  the  lands. 
And  the  case  may,  as  has  been  said,  be  treated  as 
if  action  had  been  taken  in   1877.  .  .  .  With 
regard  to  the  Lord  Ordinary's  ground  of  judg- 
ment— It  is  true  that  by  the  statute  implied 
entries    are  not  pleadable    in  defence ;  but  it 
is  submitted  that  the  converse,  which  is  involved 
in  the  Lord  Ordinary's  reasoning,  is  not  legally 
tenable,  viz.,  that  the  pursuer  may  not  (to  the 
effect  of  extinguishing  all  prior  investitures  and 
preventing  recourse  to  any  extinguished  investi- 
tures for  the  purpose  of  defeating  the  superior's 
claims)  regard  or  plead  upon  implied  entries 
of    persons   between    the  vassal  who  last   paid 
a  casualty  and  the  defender  in  the  action.  .  .  . 
The  restriction  of  the  superior's  full  right  goes 
no  further  than  this,  that  his  right  to  demand 
payment  is  postponed  till  the  death  of  the  vaaaal 
who  last  paid  a  casualty.     It  seems  nndeubted 
that  a  fee  is  filled  by  virtue  of  an  implied  entry, 
and  that  no  change  in  the  feudal  relations  of  the 
superior  and  vassal  necessarily  takes  place  npon 
the  death  of  the  person  who  last  paid  a  casualty 
— the    period    to  which  the    payment   of  the 
casualty  was  postponed  has  arrived,  and  that  if 
all.     Where  there  have  been  intervening  implied 
entries,  one  or  more,  no  fendal  relation  whatever 
continues  thereafter  to  subsist  between  the  per- 
son sued  and  the  vassal  who  last  paid.     The  first 
implied  entry  swept  away  every  vestige  of  estate 
or  interest  which  the  vassal  who  last  paid  hid  in 
the  lands."  .   .  .  The  pursuer  claimed  that  the 
cases  he  relied  on  went  to  establish  that  "the 
affect  of  the  implied  entry  introduced  by  the  Act 
of  1874  is  to  extinguish  the  barren   mid-super- 
iority, so  as  to  make  it  impossible  thereafter  for 
the  person  so  entered  to  serve  hsir  to  the  mid- 
superior,  even  though  this  should  result  in  his 
having  to  pay  a  higher  oaaoalty  to  the  superior 
than  if  the  Act  had  not  been  passed.     In  other 
words,  the  cases  establish  that  an  implied  entiy 
is  the  same  to  every  legal  effect  as  an  expnas 
entry  by  charter  or  writ  of  confirmation  under 
the  old  law  and  practice,  subject  to  two  equitaUe 
restrictions  (1)  the  implied  entry  is  not  to  entitle 
the  superior  to  demand  his  casualty  sooner^thaa 
he  could  have  done  under  the  old  law,  and  (!) 
it  is  not  to  be  pleadable  by  the  vassal  in  defence 
to  the  superior's  claim  for  a  casualty — Ferrin'i 
Trustee*  v.    Bayley,   May  26,  1877,  4  R.  73^ 
Bayley  was  in  a  position  precisely  similar  to  thai 
occupied   by  James   Dunlop  Hamilton  in  187*, 
when  the  mid-superior,  to  whom  (but  for  his  im- 
plied entry  in   1874)  James  Dunlop  Hmti'H*"' 
might  have  served  heir,  died,  and  the  superior's 
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olaim  for  a  casualty  emerged — Roumore's  Trtu- 
teea  ▼.  Sroumiie,  November  23,  1877,  5  K.  201  ; 
Lamont  v.  Bankin't  Trusteet,  February  28, 
1879,  6  B.  739  .  .  .  After  the  case  of  LaynorU  ▼. 
Baijcin'i  Trusteet  had  been  decided  by  the  Ooart 
of  Session,  but  before  the  appeal  came  on  for 
hearing  in  the  House  of  Lords,  an  interlocator 
'was  pronounced  by  Lord  Carriebill,  as  Lord 
Ordinary,  in  a  case  of  Sturrock  v.  Oarruthert' 
Tru$tte$,  Jaly  15,  1879,  not  reported,  to  vhich 
his  liordahip  added  an  elaborate  and  learned 
opinion.  The  oase  of  Sturrock  did  not,  as 
regards  the  point  now  in  question,  go  to  the 
Inner  House,  but  the  opinion  of  Lord  Carrie- 
hill  tras  laid  before  the  House  of  Lords  at  the 
hearing  of  the  appeal  in  Lamont' i  case,  and 
is  referred  to  in  the  judgments  of  the  Lords. 
The  appeal  in  the  case  of  Lamont  t.  Rankin't 
TruOeet,  February  27,  1880,  7  E.  (H.  of  L.)  10, 
vas  nnanimonsly  dismissed  by  the  House  of 
liOrds— See  also  the  opinion  of  Lord  Shand 
in  Mouruey  t.  Palmer,  12  B.  236,  246.  The 
result  of  the  decision  in  each  case  was  to  subject 
the  defender  in  a  singular  successor's  composi- 
tion. The  principle  of  law  involred  in  all  the 
decisions  seems  to  be  that  the  vassal  once  infeft, 
and  impliedly  entered  on  a  singular  title,  under 
oironmatancee  inferring  liability  for  a  singular 
successor's  composition,  if  for  some  special  reason 
he  had  then  found  it  necessary  to  tender  a 
casualty,  is  liable  to  pay  a  composition  when  the 
superior's  olaim  emerges,  notwithstanding  that 
he  may  in  the  meantime  have  become  the  heir- 
at-law  of  the  last  person  who  paid  a  casualty. 
Applying  this  principle  to  the  present  case  the 
pursuer  submits  that  the  decisions  establish  that 
James  Dunlop  Hamilton,  infeft  on  a  singular 
title  in  1860,  and  impliedly  entered  with  the 
superior  in  1874,  conld  not  on  his  brother's 
death  in  1877  have  evaded  payment  of  a  com- 
position by  pleading  that  be  had  then  become 
the  heir-at-law  of  the  deceased.  It  will  not  serve 
a  vassal  to  plead  merely  that  he  is  heir-at-law  of 
the  person  who  last  paid  a  casualty — in  order  to 
his  claiming  successfully  the  privileges  of  an 
heir  he  must  be  able  to  point  to  an  investiture  in 
respect  of  which  a  casualty  has  been  paid,  sub- 
sisting at  the  time  of  his  succession,  and  to  show 
that,  by  virtue  of  that  investiture,  he  is  the  heir, 
in  tiie  lands,  of  the  person  who  last  paid  a 
casualty.  The  question  is  entirely  one  of  investi- 
ture. A  complete  stranger  in  blood  to  the  last 
entered  vassal  is  entitled  to  be  entered  on  pay- 
ment of  relief  duty  provided  he  be  heir  under 
an  enfranchised  investiture — 'Where  a  proprie- 
tor entails  his  lands  the  superior  is  not  entitled 
to  the  composition  of  a  year's  rent  from  every 
successive  heir  of  entail  who  is  not  heir  of  line 
to  him  who  stood  last  infeft,  on  pretence  that  he 
is  a  singular  successor.  The  heir  of  the  last 
investiture  cannot  be  called  a  singular  successor ' 
— ^£rsk.  ii.  7,  7;  see  also  Lord  Brougham  in 
Stirling  v.  JBwart,  8  Bell's  App.  242.  The  con- 
verse of  this  doctrine  holds  equally  true — if  the 
defender  is  not  heir  of  an  enfranchised  feudal 
investiture  subsisting  for  the  time  be  must  pay 
composition  as  %  singular  successor.  If  the  above 
principle  of  law  be  not  sound,  the  defender  Mr 
Brownlie  (in  Rotimor^t  case)  or  the  trustees 
(defenders  in  Lam»nt'i  case)  might  have  escaped 
payment  of  a  composition  by  disponing  to  the 
heir,  and  obtaining  him  infeft,  and  so  impliedly 


entered,  on  his  disposition ;  while  in  the  case  of 
Ferrier's  Trxuteet,  the  defender  George  Bayley 
would  have  been  entitled  to  insist  de  piano  on  his 
casualty  being  limited  to  a  relief  duty,  on  the 
ground  that  he  was  the  heir-at-law  of  his  de- 
ceased uncle.  .  .  .  Much  reliance  is  placed  by 
the  defender  and  by  the  Lord  Ordinary  on  the 
recent  case  of  Maekinioth  v.  Maekinttth  (the 
Dalmigavie  oase),  March  5, 1886, 13  B.  692,  as  an 
authority,  to  the  effect  that  the  amount  of  the 
casualty  must  depend  on  the  relationship  of  the 
vassal  to  the  person  who  last  paid  casualty.  The 
pursuer  submits  that  that  case  decides  no  more 
than  that  the  law  prior  to  1874,  viz.,  that  the 
superior  was  bound  to  reaeive,  on  payment  of  an 
heir's  relief  duty,  the  heir  of  investiture  claiming 
an  entry  by  confirmation,  still  holds  good  as 
regards  such  heir's  implied  entry  by  confirma- 
tion. .  .  .  The  implied  entry  in  MaekintoA't  case 
operated  no  change  in  the  investiture.  The 
investiture  was  in  favour  of  the  heirs  whomso- 
ever of  iEneas  Mackintosh.  The  testamentary 
disposition  which  came  into  operation  and  was 
impliedly  confirmed  after  the  death  of  ^neas 
Mackintosh  was  simply  a  disposition  in  favour 
of  those  heirs  whomsoever.  It  would  have  been 
a  different  matter  if  .Slneas  Mackintosh  had  by 
an  inter  vivoi  deed  disponed  to  his  heir-pre- 
sumptive and  his  heirs  whomsoever  and  that 
disposition  had  been  impliedly  confirmed  in  his 
lifetime.  In  that  oase  there  would  have  been,  as 
in  the  present  case,  a  change  of  investiture,  and 
composition  would  certainly  have  been  due.  .  .  . 
It  in  respectfully  submitted  that  the  cases  of 
JI'Kerme,  July  4,  1777,  M.  App.  Sup.  and 
Vassal,  No.  2,  and  of  Marqueis  of  Haiiingt  v. 
Oiwald,  May  27,  1859,  21  D.  871,  do  not  help 
the  defender's  argument  in  this  matter.  In  both 
these  cases  the  vassal  was  an  heir  of  entail.  In 
a  question,  therefore,  with  the  succeeding  heirs 
of  entail,  he  was  no  doubt  in  a  sense  bound  to 
make  up  title,  as  was  done,  in  conformity  with 
the  entail.  But  with  this  the  superior  had  no 
concern.  As  between  the  superior  and  vassal 
the  latter  might  quite  well,  had  he  chosen  to  do 
so,  have  made  up  title  by  service  instead  of  under 
the  entail,  and  indeed  bad  be  done  so,  and  un- 
challenged possession  of  the  estate  for  the  pre- 
scriptive period  had  followed,  the  fetters  of  the 
entail  might  have  been  worked  off,  and  the  estate 
come  to  be  held  in  fee-simple — M'Dougal  v. 
M'Dougal  {Mackertton  case),  1789,  M.  10,947  ; 
Earl  of  Olatgow  v.  Boyle,  January  28,  1887,  14 
B.  419,  and  oases  there." 

The  respondent  argued — "  Two  dates  stand  out 
as  of  chief  importanoe,  namely,  1877  and  1886. 
In  1877  John  Hamilton  second  of  Qreenbank 
died.  In  the  words  of  the  pursuer's  summons  he 
was  the  vassal  last  vest  and  seised  in  the  estate 
of  Bodgerton.  In  1886,  again,  the  succession  to 
the  estate  opened  to  the  defender  William  Dunlop 
Hamilton.  The  defender  is  the  heir-at-law  of 
both  his  brothers — John  Hamilton  second  of 
Oreenbank  and  James  Dunlop  Hamilton — and 
be  proposes  to  submit  that  it  does  not  affect  his 
claim  in  the  present  oase  which  of  these  dates  is 
taken  for  the  purpose  of  ascertaining  the  extent 
of  his  liability  to  pay  casualty  to  the  pursuer. 
Under  the  precept  of  clare  coniiai  granted  by  the 
curator  bonis  of  Miss  Christian  Anne  Stuart  of 
Torrance  in  favour  of  John  Hamilton  second  of 
Greenbank  dated  23rd  February,  1856  there  is 
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oontained  thig  obligation — '  And  the  heirs  of  the 
■aid  John  Hamilton,  doabling  the  said  fen-farm 
dnty  the  first  year  of  their  entry  to  the  said  lands 
of  Wester  Bodgerton.'  The  defender  is  the 
heir  of  the  said  John  Hamilton,  and  as  such  has 
always  been  willing  to  pay  to  the  superior  the 
casualty  prescribed  in  the  aboTe  precept.  .  .  . 
The  defender  prefers  to  consider  the  question 
first,  on  the  footing  that  there  had  been  no 
intermediate  implied  entry.  As  already  pointed 
out,  this  is  the  footing  on  which  the  summons 
proceeds.  The  declaratory  conclusion  narrates 
that  John  Hamilton  second  of  Greenbank  was 
the  Tassal  last  vest  and  seised  in  the  lands,  and 
seeks  to  make  the  defender  liable  in  the  oasaalty 
payable  in  respect  of  his  death.  The  summons 
makes  no  reference  to  the  intermediate  implied 
entry  of  James  Dunlop  Hamilton  but  correctly 
connects  the  defender  immediately  with  the 
vassal  last  vest  and  seised.  The  form  adopted  by 
the  pursuer  is  that  contained  in  the  Schedule  B 
of  the  Act,  and  its  correctness  is  strongly  shown 
by  the  decision  in  the  case  of  Mounted  v.  Palmer, 
12  B.  236.  .  .  .  The  pursuer  founds  on  the 
terms  of  the  4th  section  of  the  Conveyanciug 
Act  1874,  but  the  defender  submits  that  the  pur- 
suer's claim  does  not  receive  support  from  any  of 
the  four  aab-aections  into  which  that  section 
is  divided.  The  1st  sub-section  provides  for 
the  abolition  of  renewals  of  investiture.  By  the 
2nd  sub-section  it  is  provided  that  infeftment 
shall  imply  entry  with  the  superior.  This 
implied  entry  is  to  be  'to  the  same  effeat 
as  if  such  such  superior  had  granted  a  writ 
of  confirmation  according  to  the  existing  law 
and  practice  .  .  .  bat  such  implied  entry  shall 
not  be  held  to  confer  or  confirm  any  rights  more 
extensive  than  those  contained  in  the  original 
charter  or  feu-right  of  the  lands,  or  in  the  last 
charter,  or  other  writ  by  which  the  vassal  was 
entered  therein.'  The  pursuer  assumes  that 
confirmation,  according  to  the  old  law  and 
practice,  necessarily  inferred,  first,  a  title  which 
was  not  only  in  form  but  also  in  substance 
and  effect  a  singular  title ;  and  second,  the  pay- 
ment of  composition.  This  is  a  mistake.  For 
example,  it  sometimes  happened  that  a  father 
disponed  the  family  estate  inter  vif)0$  to  his 
eldest  son.  In  such  a  case  the  son  held  what 
was  in  form  a  singular  title,  but  if  ha  went 
to  the  superior  to  have  it  confirmed  he,  being  the 
heir,  paid  only  relief  duty.  In  short,  the  ques- 
tion between  payment  of  relief  and  composition 
depended  net  on  the  form  of  the  title,  bnt 
on  whether  the  person  proposing  to  enter  was  or 
was  not  the  heir  of  the  previous  vassal.  This 
principle  was  the  ground  of  decision  either 
express  or  necessarily  implied  in  the  cases  to  be 
afterwards  referred  to  of  M'Semie  v.  M'KeniU, 
im,  M.  App.  voce  Superior  and  Vassal,  No.  2  ; 
Brcmm^y.  MagMratee  of  Musselburgh,  1804,  M. 
16,038  ;  Stirling  v.  Eteart,  1344,  4  D.  684,  per 
Lord  Moncrieff,  p.  735 ;  Marque»i  of  Hastings  v. 
Oswald,  1869,  21  D.  871  ;  and  llaekintosh  v. 
Mackintosh,  1886,  18  K.  692.  By  the  8rd  sub- 
section it  is  provided  that  'such  implied 
entry  shall  not  prejudice  or  affect  the  right 
or  title  of  any  superior  to  any  casualties,  fen- 
duties,  or  arrears  of  feu-dnties,  which  may 
be  due  or  exigible  in  respect  of  the  lands 
at  or  prior  to  tiie  date  of  snoh  entry.'  The 
effect  of    this    section    is    to    preserve    entire 


the  rights  and  remedies  previonsly  competent  to 
the  snperior,  so  far  as  the  same  may  not  have 
ceased  to  be   operative  in  consequence  of  the 
provisions  of  the  Act  or  otherwise.     The  pnr- 
sner,  however,  seeks  to  read  this  sab-section  and 
the    other    sub-sections   as   if    his  rights    were 
thereby  enlarged.     There  is  no  warrant  for  any 
such  construction  of  the  Act.      By  the  fonnh 
sub-section,  in  place  of  the  old  declarator  of  non- 
entry,  it  is  provided  that  the  snperior  may  raise 
against  the  successor  of  the  last  vassal  '  an  action 
of  declarator,  and  for  payment  of  any  casualty 
exigible  at   the  date  of   snoh  action,   and  no 
implied   entry  shall   be    pleadable  in    defence 
against  such  action. '      In  this  case  the  defender 
is  not  seeking  to  plead  either  his  own  imphed 
entry  or  that  of  his  predecessor  James  Dunlop 
Hamilton   in  defence    to  the  action.     But  be 
objects,  as  will  presently  appear,  to  the  pursuer 
founding  on  James  Dunlop  Hamilton's  imphed 
entry  with  the  view  of  making  the  defender  liable 
in  payment  of  composition  rather  than  relief. 
Under  this  sub-section  the  point  of  time  to  be 
considered  is  the    period  when    the  action  is 
raised,  and  the  superior's  right  to  relief  or  com- 
position must  be    determined  by  the  relation 
which  the  person  sued  bears  to  the  vassal  who 
has  last  paid.     The  standing  investitore,  which 
alone  is  known  to  the  superior,  is  that  of  the  last 
vsssal.     Now,  in  the  present  case,  the  last  vassal 
was  John  Hamilton  second  of  Greenbank,  and 
the  defender  is  admittedly  his  heir.     The  defen- 
der snbmits  therefore  that  he  is  bound  only  in 
payment    of    relief.     Taming   now    from   the 
recent  Act,  it  is  necessary  to  consider  what  was 
the  effect  of  a  writ  of  confirmation  according  to 
the  law  and  practice  in  existence  in  1874,  when 
the  Act  was  passed.     Was  it  the  law  and  piactics 
that  in  every  case  a  writ  of  confirmation  involved 
payment  of  composition,  or  was  it  not  rather  the 
law  and  practice  that  in  each  case,  notwithstand- 
ing the  form  of  the  entry,  the  casualty  payable 
depended  on  the  relation  between  the  person 
seeking  entry  and  the  previous    vassal ;   relief 
only  if  there  existed  the  relation  of  ancestor  and 
heir  between  them,  and  composition  if  there  was 
no   such  relation  ?     This  precise  question  was 
very  recently  before  the  First  Division  of  the 
Court  in  the  case  already  mentioned  of  Mackin- 
tosh T.  Mackintosh,  March  6,  1886,  13  B.  692, 
following   the    cases    of    Maekeniie,  M.  App, 
Superior  and  Vassal,  No.  2 ;  Marquett^BasUi^, 
21  D.  871 ,  and  the  Magistrate*  of  Muuelburgh, 
M,   16,038,   therein    referred  to.     In    the  case 
of  Mackintosh,  as  in  the  present  case,  there  was 
an  implied  entry  on  what  was  ex  fade  a  singular 
title.     In  Mackintosh's  case  the  pursuer  main- 
tained  that    '  the  defender  was  entered  on  a 
singular  title,  and  that  could  not  be  undone. 
If  the  heir  was  to  claim  an  entry  on  payment  of 
relief  he  must  come  in  that  character,  but  the 
defender  could  never  again  assume  that  char- 
acter.   .  .  .  There  was  nothing  here  now  for  the 
heir  to  take  up.'     That  argument  was  repelled 
in  Mackintosh's  case  .  .  .  The  defender  does  not 
in  any  way  question  the  decision  in  the  cases  of 
Rankin's   Trustees  v.  Lam»nt,  and  Bostmore't 
Trustees  v.  Broumlie;   he  only  disputes  their 
application  to  the  present  case.     In  both  these 
cases  the  question  was  whether  proprietors  who 
had  made  up  titles  which  were  not  only  in  form 
but  also  in  substance  singular  titles,  were  en- 
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titled  to  pat  forward  the  heir  of  the  last  entered 
Taasal  for  entry  with  the  laperior.  If  they  oould 
have  done  so  the  heir  woald  have  taken  np  a 
mid-anperiority,  and  they  woald  have  held  from 
him  as  their  mid-saperior.  Bat  it  was  held  both 
in  the  Oourt  of  Session  and  in  the  House  of 
Lords  that  the  effect  of  an  implied  entry  under 
the  Oonreyanoiug  Aot  of  1874  was  to  extinguish  the 
mid-saperiority  so  that  there  was  nothing  for 
th«  heir  to  take  up,  and  no  means  therefore  for 
interposing  him  or  anybody  else  between  the 
superior  and  the  two  proprietors.  But  in  this 
case  the  defender  does  not  propose  or  desire  to 
interpose  any  person,  or  to  shelter  himself 
behind  any  person.  He  is  content  to  meet  the 
snperior  face  to  faoe,  if  only  the  superior  will  re- 
cognise him  in  his  true  character,  namely,  that 
of  heir.  The  defender  therefore  submits  that 
even  if  James  Dunlop  Hamilton,  had  the  action 
been  raised  against  him,  would  have  had  to  pay 
composition  on  account  of  his  title  in  1860  hav- 
ing been  made  up  at  a  time  when  he  was  not  in 
the  proper  sense  his  brother's  heir,  it  is  clear  that 
the  defender  is  liable  only  in  relief,  the  true  and 
only  qneation  under  the  Aot  being  what  is  the 
defender's  relation  to  John  Hamilton,  the  last 
entered  Tassal.  So  far,  the  case  has  been  dealt 
with  as  if  there  had  been  no  intermediate  implied 
•ntry  in  the  person  of  James  Dunlop  Hamilton. 
It  remains  to  consider  whether  the  implied  entry 
effected  by  him  can  be  treated  as  in  any  way 
varying  the  liability  of  the  defender.  The  pur- 
suer maintains  that  the  implied  entry  of  James 
Dunlop  Hamilton  must  be  taken  into  considera- 
tion, and  that  his  implied  entry  enables  him  to 
distinguish  the  present  case  from  that  of  Mackin- 
tosh, and  to  assimilate  it  to  that  of  Ferrier't 
Truitee*  t.  Bayley,  on  which  he  founds.  But 
in  that  case  the  beneficial  interest  in  the  estate 
had  passed  to  the  defender's  father,  the  son-in- 
law  of  the  previous  proprietor,  and  not  his  heir- 
at-law;  in  this  case  no  stranger  to  the  original 
destination  has  ever  had  a  beneficial  interest  in 
the  estate.  In  this  case  there  has  been  no  in- 
stance of  a  proper  singular  successor,  because 
the  defender,  the  heir  of  James  Dunlop  Hamilton, 
was  infeft  on  the  settlement  of  Jamer  Dunlop 
Hamilton,  who  again  was  the  heir  of  John 
Hamilton  the  last  entered  vassal.  But  in  tmtb 
the  question  raised  in  this  case  and  in  the  case 
•f  Mackinlash  was  not  brought  under  the  notice 
of  the  Court  in  the  case  of  Perrier'»  Truttus. 
The  best  proof  of  this  is  that  neither  in  the 
opinion  of  the  Lord  Ordinary  nor  in  the  opinions 
delivered  in  the  Second  Division  are  the  cases  of 
Maektmie  and  the  Marqueu  of  Scutingi  men- 
tioned. The  sole  question  was  whether  George 
Bayley  could  enter  to  a  mid-superiority.  The 
Oourt  thought  it  sufficient  to  hold  that  the  defen- 
der's infeftment  had  destroyed  the  mid-superior- 
ity, which  it  was  therefore  a  legal  impossibility 
for  him  to  take  up.  They  did  not  consider  the 
question  whether  the  prior  investiture  was  there- 
by afFeoted.  The  defender  therefore  submits 
that  if  the  question  had  arisen  under  a  claim 
made  against  James  Dunlop  Hamilton  at  any 
time  between  1877  and  his  death  in  1886  he 
wonid  have  been  clearly  entitled  to  have  escaped 
with  payment  of  relief  duty.  If  so,  it  neces- 
sarily follows  that  the  defender,  who  is  the  heir- 
at-law  of  James  Dunlop  Hamilton,  and  also  the 
heir-at-law  of  John  Hamilton  second  of  Oreen- 


bank,  is  not  bound  in  any  higher  payment.  If 
the  question  be  taken  as  at  1877,  then  the  defen- 
der is  entitled  to  found  upon  the  fact  of  his  rela- 
tion to  James  Dunlop  Hamilton  as  bis  heir,  and 
of  James  Dunlop  Hamilton's  relation  as  heir  to 
John  Hamilton,  on  the  principle  herei  heredis 
e»t  meut  here*.  If  it  be  taken  as  at  1886,  then  at 
that  date  the  defender  was  himself  the  heir  of 
John  Hamilton. 

The  consulted  Judges  returned  the  following 
opinions : — 

LoBD  PBESTDEirr — The  facts  of  this  case  are  few 
and  simple.  Prior  to  1860  John  Hamilton  was 
owner  of  the  dominium  uUU  of  the  lands  in 
question,  and  was  entered  with  the  snperior. 
In  1860  John  Hamilton  disponed  to  his  brother 
James,  oa  a  me  vel  dt  me  holding,  and 
James  took  infeftment  but  never  was  entered 
with  the  superior,  and  held  base  of  his  brother 
John  down  to  the  passing  of  the  Statute  of  1874. 
Between  I860  and  1874  therefore  there  were 
three  estates  in  the  lands — the  pursuer's  estate 
of  superiority,  John  Hamilton's  estate  of  mid- 
superiority,  and  James  Hamilton's  dominium 
utile.  But  after  the  passing  of  the  statute  there 
were  but  two  estates— the  pursuer's  estate  of 
superiority  and  Jam^  Hamilton's  estate  of  domi- 
nium utile — and  between  the  owners  of  these 
two  estates  there  existed  the  direct  relationship 
of  superior  and  vassal,  John  Hamilton's  estate 
of  mid-Buperiority  being  extinguished  ei  $tatuti. 
In  these  eiroumstances  the  pursuer  as  superior 
became  entitled  to  a  casualty  (composition  or  ' 
relief)  for  the  entry  of  a  new  vassal,  but  was 
precluded  by  a  clause  of  the  statute  from  de- 
manding payment  until  the  death  of  his  last- 
entered  vassal,  John  Hamilton,  the  owner  down 
to  1874  of  the  mid-superiority.  James  Hamilton, 
who  had  been  the  entered  vassal  of  the  pursuer 
in  the  dominium  plenum  since  1874  died  in 
1886,  leaving  a  settlement  of  the  lands  in  favour 
of  his  brother  William  Hamilton  the  defender, 
who  took  infeftment,  and  thus  became  and  is 
now  the  entered  vassal  of  the  pursuer. 

The  rigfat.to  the  casualty  which  accrued  to  the 
superior  in  1874  on  the  implied  entry  of  James 
Hamilton  has  never  been  paid,  nor  has  the  de- 
fender paid  any  casualty  in  reaped  of  his  entry, 
and  consequently  a  oasualty  is  now  demanded 
from  him. 

The  only  question  is,  whether  the  pursuer  as 
superior  is  entitled  to  a  composition  or  to  relief 
duty  only  ? 

As  regards  the  facts,  this  case  is  admitted  to 
be  on  all  fours  with  Ferrier'i  Truitee*  v.  Bayley, 
4  B.  738.  Mutalu  nominibut  the  facts  are 
identical 

In  that  case  Lord  Onrriehill  f  onnd  the  defender, 
who  corresponds  to  the  present  defender  William 
Hamilton,  liable  in  a  composition,  and  the 
Second  Division  by  a  majority  adhered  to  his 
judgment.  This  judgment  has  been  recognised 
as  settling  the  law  in  several  subsequent  cases, 
and  in  particular  in  Rarikin't  Tmiteet  v. 
Lamont,  which  was  appealed  to  the  House  of 
Lords.  The  noble  and  learned  Lords  who 
advised  the  House,  in  affirming  the  judgment  of 
this  Court,  reviewed  all  the  cases  on  the  subject, 
and  determined,  after  the  fullest  consideration, 
that  the  rule  adopted  in  one  and  all  of  them  was 
sound  law. 
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Bat  I  nnderstand  the  Lord  Ordinary  and  the 
Jadges  who  agree  with  him  to  say,  that  in  fer- 
rier'i  Truiieet,  as  distiagoished  from  the  other 
cases  which  followed,  the  heir  of  the  last  vassal 
tendered  for  entry  with  the  superior  was  the 
individual  who  had  been  impliedly  entered  under 
the  statnte,  or,  in  other  words,  that  he  was  at 
once  proprietor  of  the  dominium  utile  and  heir 
of  the  deceased  owner  of  the  extinguished  mid- 
superiority.  This  is  qnite  true,  but  the  fact  was 
prominently  in  yiew  of  the  Court  in  giving  judg- 
ment, and  the  distinction  was  clearly  stated  by 
Lord  Curriehill  who  thought  the  case  all  the 
more  important,  because  if  a  person  in  the  posi- 
tion of  the  defender  were  entitled  to  offer  hitntelf 
as  heir,  it  would  be  very  difficult  to  refuse  to 
another  vassal  impliedly  entered  the  right  to 
offer  the  last  vassal's  heir  for  entry  though  the 
last  vassal  was  a  stranger  to  bim.  In  like 
manner  Lord  Ormidale,  one  of  the  Judges  of  the 
Second  Division  who  affirmed  Lord  Curriehill's 
judgment,  very  pointedly  states  that  "there  is 
no  longer  any  room  or  opportunity  for  the  defen- 
der tendering  himself  or  any  one  else  as  heir  to  a 
mid-superior  whose  right  and  title  are  entirely 
gone," 

It  seems  to  be  thought  that  this  distinction 
was  not  sufficiently  pressed  on  the  Court.  But 
I  am  not  prepared  to  disparage  the  authority  of 
a  careful  and  well-considered  judgment  on  the 
ground  that  the  case  was  inperfectly  argued. 

I  am  therefore  of  opinion  that  we  are  bound 
to  alter  the  Lord  Ordinary's  judgment  on  the 
authority  of  Ferrier't  Truttee*  v.  Bayley. 

Bat  assuming  the  question  to  be  open  I  am  of 
opinion  that  the  parsoer  is  entitled  to  the  com- 
position for  >rbich  he  sues. 

When  the  Act  of  1874  cam*  into  operation, 
James  Hamilton,  who  had  previously  held  of  his 
brother  John  as  his  immediate  superior,  was  at 
that  date  converted  into  the  vassal  of  the  pursuer, 
and  that  immediately  by  the  operation  of  the 
statnte.  The  postponement  of  the  term  of  payment 
of  the  casualty  did  not  and  could  not  keep  alive 
the  estate  of  mid-euperiority  in  John  Hamilton, 
which  was  immediately  extinguished.  James 
was  no  doubt  heir-presumptive  of  his  brother 
John,  but  he  could  take  nothing  in  that  character 
while  John  was  in  life ;  and  on  John's  death  in 
1877  John  had  no  estate  in  the  lands  in  question 
to  which  James  could  succeed.  He  was  heir  so 
far  as  regards,  propinquity  of  blood,  and  he 
might  have  served  heir  in  general  to  John,  bat 
there  was  no  estate  which  he  could  take  up  by 
special  service,  and  if  he  had  asked  the  superior 
to  enter  him  b;  precept  of  dare  conttat,  he  would 
have  been  met  with  the  conclusive  answer  that 
he  was  already  entered  with  the  superior  et 
itatuti,  and  could  not  be  entered  a  second  time, 
and  in  a  different  character. 

The  existing  investiture  prior  to  1874  was 
created  by  an  entry  obtained  by  the  defender's 
grandfather  in  favour  of  himself  and  his  heirs 
general,  and  the  estate  thereafter  passed  through 
a  series  of  heirs  in  terms  of  the  destination,  which 
was  enfranchised  by  the  superior  when  he  entered 
the  defender's  grandfather.  John  Hamilton, 
who  died  in  1877,  was  the  last  heir  who  held 
under  that  investiture,  for  he  had  been  deprived 
of  the  estate  before  his  death  by  the  operation  of 
the  statute,  and  nabody  could  take  up  the  succes- 
sion as  heir  to  him,  or  (consequently)  as  heir  of 


investiture.  A  new  investiture  therefor«  neces- 
sarily came  into  existence  with  the  implied  entry 
of  James  Hamilton  in  1874  requiring  to  be 
enfranchised,  which  of  course  can  only  ba  dona 
on  payment  of  a  composition. 

The  Lord  Ordinary's  judgment  proceeds  very 
much  on  the  supposed  application  to  the  present 
case  of  the  judgment  of  the  First  Division  in  the 
case  of  Mackinioth  v.  JUaekinioth.  But  the  prin- 
ciple of  that  judgment  is  in  my  opinion  entirely 
ineipplioable  here.  It  was  settled  law  before  the 
Statute  of  1874  that  if  the  person  entering  with 
the  superior  was  the  heir  of  the  existing  investi- 
ture, he  was  entitled  to  be  entered  on  payment  of 
relief  only,  althongh  he  had  made  up  bis  title  to 
the  estate  in  a  form  properly  applicable  to  a 
singular  successor.  The  form  of  his  title  was 
held  not  to  deprive  him  of  his  character  of  heir. 
The  same  rule  was  in  the  case  of  Maekintoth  held 
to  be  applicable  in  implied  entries  under  the 
Statute  1874.  But  the  important  fact  in  that 
case  was  that  the  person  impliedly  entered  waa 
the  heir  of  an  existing  investiture,  and  might  have 
served  heir  in  special  under  the  investiture.  If  r 
^neas  Mackintosh,  the  last  entered  vassal,  made 
a  mortii  eausa  disposition  of  his  estate  in  fsvonr 
of  his  nephew  Mr  Keir,  who  was  one  of  his  two 
heirs-portioners.  Mr  Keir  naturally  made  up  his 
title  by  taking  infef tment  on  his  uncle's  oonrey- 
ance,  because  one-half  of  the  estate  he  could  take 
only  by  virtue  of  the  conveyance,  and  not  as 
heir.  But  as  regarded  the  other  half  pro  ijiditito, 
he  held  the  character  of  heir  of  the  vassal  last 
entered,  and  heir  of  the  existing  investiture. 
He  was,  by  taking  infeftment  on  the  conveyance, 
impliedly  entered  with  the  superior  as  disponee, 
but  his  character  as  heir  entitled  him,.aeoordiog 
to  the  judgment,  to  pay  relief  daty  only  as 
regards  one-half  pro  iwtivito  of  the  estate  which 
his  uncle  left  him.  Nothing  occurred  in  that 
case  to  affect  the  position  of  the  uncle  as  last- 
entered  vassal  and  as  heir  of  investiture,  and  hia 
right  as  such  passed  (quoad  one-half  pro  indi^io) 
by  the  operation  of  the  law  of  succession  to  the 
defender  as  his  heir. 

The  case  of  Mackintosh,  for  these  reasons,  ap- 
pears tcr  ma  to  stand  in  clear  contrast  to  the 
present,  because  it  was  attended  by  none  of  the 
difficulties  arising  from  the  operation  of  the 
Statute  1874. 

LosD  MuBE — I  ooneor  in  the  opinion  of  the 
Lord  President. 

Loan  Shins — The  question  in  this  case  being 
whether  the  pursuer  is  entitled  to  payment 
of  composition,  or  is  only  entitled  to  relief  duty, 
it  is  essential  to  bear  in  mind  the  rule  or  piinet- 
ple  which  determines  in  the  case  of  each  entry 
with  a  superior,  whether  the  superior  has  right 
to  the  larger  or  only  to  the  smaller  payment. 

That  rule  may  be  stated  in  this  way — Where 
the  entry,  which  before  the  Statute  of  1874  was 
given  by  a  deed  under  the  superior's  hand,  was 
merely  a  recognition  or  renewal  of  the  existing 
jinvestiture,  the  vassal  was  only  liable  in  payment 
of  relief  duty;  but  where  the  superior  was 
called  upon  to  enfranchise  a  new  investiture— 
that  is  to  say,  to  grant  a  deed  which  net  merely 
recognised  and  admitted  the  heir  of  the  existing 
iavestiture,  but  admitted  a  singular  suooesaor — 
then  the  new  vassal,  as  the  condition  of  Uic 
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e&franoliiBement  of  this  new  inTestiture,  wag 
liable  to  pay  a  oompoaition  of  a  year's  rent  of  the 
subjects. 

Xha  Statateof  1874  did  away  with  the  necessity 
for  writs  or  charters  by  progress,  for  the  infeft- 
ment  of  an  heir  or  purchaser  of  any  property 
held  under  a  superior  was  thereby  declared  to  be 
duly  entered  with  the  superior,  to  the  same 
effect  as  if  the  superior  had  granted  a  writ 
of  confirmation.  But  that  statute  made  no 
change  on  the  rule  of  payment  I  have  jaat  stated. 
It  is  not  maintained  by  anyone  that  if  the  entry 
of  the  rassal  which  results  from  his  taking  infeft- 
ment  is  an  entry  not  under  the  investiture  which 
the  superior  last  sanctioned  or  renewed,  but  is  a 
new  investiture,  the  vassal  can  only  be  required 
to  pay  relief  duty.  Composition  in  that  case 
must  be  paid  as  the  appropriate  condition  or 
price  of  the  confirmation,  or  it  may  be  of  the 
creation  of  the  new  investiture.  Even  in  the 
series  of  oases  terminating  with  that  of  Lamont 
▼.  Rankine't  Trustees,  6  B.  (H.  of  L.)  10,  in 
the  House  of  Iiords,  no  view  to  the  contrary 
of  what  has  now  been  stated  was  suggested.  It 
was  not  maintained  in  these  cases  that  if  the 
vassals  were  uuable  to  get  behind  the  statutory 
entry  with  the  superior  resulting  from  iufeftment 
they  could  resist  the  claim  for  composition,  for 
the  vassals  entered  were  all  singular  successors. 
The  struggle  was  entirely  to  get  rid  of  the  effect 
of  the  entry  by  bringing  forward  the  heir  of  the 
vassal  under'  the  last  investiture  recognised  by 
the  superior,  and  so  to  make  the  payment  to  the 
superiar  that  of  relief  duty  only.  On  that  ques- 
tion, the  decision  of  which  has  an  important 
bearing  on  the  argument  in  this  ease,  it  was  held 
that,  after  an  entry  taken  by  inf eftment  constitut- 
ing a  new  investiture,  the  vassal  could  no  longer 
adopt  the  device  or  coarse  of  bringing  forward 
the  heir  under  the  former  investiture,  either  to 
take  any  place  in  the  title  or  to  take  away  the 
superior's  claim  to  composition  and  reduce  it  to 
a  claim  for  relief. 

The  decision,  then,  of  this  case  seems  to  me  to 
depend  entirely  on  this  consideration  :^Ib  the 
entry  which  the  defender,  the  vassal,  has  ob- 
tained by  virtue  of  his  infeftment,  the  enfranch- 
isement or  recognition  by  the  superior  of  a  new 
or  different  investiture  from  that  which  the 
superior  last  recognised,  and  in  respect  of  which 
he  obtained  payment  ?  If  it  be,  then  according 
to  the  law,  which  has  not  been  in  any  way 
affected  by  the  statute  of  1874,  composition  is 
due.  If,  on  the  other  band,  the  entry  is  only 
that  of  an  heir  under  the  investiture  last  re- 
cognised by  the  deed  of  the  superior,  then  relief 
duty  only  is  exigible. 

The  facts  are  very  simple.  The  position  in  the 
title  of  three  persons  only  requires  to  be  con- 
sidered. 

1.  John  Hamilton  (called  second  of  Greenbank) 
was  the  last  entered  vassal  in  respect  of  whose 
entry  a  payment  was  made  to  the  superior.  He 
was  never  the  owner  of  the  property,  but  he  had 
been  put  forward  by  the  true  owner,  and  had  by 
agreement  taken  a  place  in  the  title  in  order  to. 
save  the  true  owner  a  payment  of  composition, — 
as  his  father  has  also  come  forward  on  a  previous 
occasion.  This  John  Hamilton,  as  his  father's 
heir,  in  February  1855  obtained  a  precept  of 
dare  wnitat  from  the  superior  on  payment  by  the 
true  owner  of  relief  duty,  and  he  was  infeft 
in  June  of  that  year. 


2.  John  Hamilton  in  18G0  conveyed  the  pro- 
perty to  his  immediate  younger  brother  James 
Dunlop  Hamilton,  who  was  infeft  on  the  convey- 
ance in  August  of  that  year.  This  deed  was 
granted  at  the  request  of  the  true  owners  of  the 
property,  who  held  the  right  of  property  on 
ds  me  holdings,  and  indeed  in  implement  of 
certain  deeds  granted  by  them,  which  are  nar- 
rated in  the  conveyance,  and  mentioned  in 
articles  2  and  3  of  the  condescendence.  James 
Dunlop  Hamilton  was  heir-presumptive  only,  and 
of  course  not  heir-apparent  of  his  brother 
John  Hamilton,  the  last  entered  vassal.  On 
the  passing  of  the  Act  of  1874,  he  became  the 
entered  vassal  in  virtue  of  his  infeftmeot  in  1860. 
John  Hamilton  survived  till  1877,  when  the 
superior's  claim  to  composition  or  relief  duty 
emerged,  although  payment  has  not  been  de- 
manded or  sought  to  be  enforced  till  recently. 

3.  In  the  meantime  James  Dunlop  Hamilton 
having  died  in  May  1886,  leaving  a  general  dig- 
position  and  settlement  in  favour  of  his  imme- 
diate youDger  brother  William  Dunlop  Hamilton, 
he  in  his  turn  took  infeftment  on  that  deed  in 
August  1886,  and  so  entered  with  the  superior. 
He  is  not  only  the  heir-at-law  of  James  Dunlop 
Hamilton,  from  whom  he  derived  the  property, 
but  it  so  happens  that,  as  his. brother  John  in 
1877  also  died  without  issue,  be  is  heir-at-law  also 
of  John,  the  last  entered  vassal,  who  paid  for  an 
entry. 

These  being  the  facts,  the  question  recurs — Is 
the  entry  for  which  a  payment  is  now  demanded 
that  of  a  successor  under  singular  title — has  the 
superior  impliedly  recognised  and  enfranchised  a 
new  investiture,  or,  on  the  contrary,  is  the  succes- 
sion that  of  an  heir  of  the  vassal  last  entered  who 
paid  a  casualty,  and  has  the  superior  under  the 
statute  merely  recognised  or  renewed  the  investi- 
ture existing  when  he  received  the  last  payment 
for  entry  ? 

The  payment  became  exigible  on  the  death  of 
John  Hamilton  in  1877,  but  the  demand  was  not 
made  against  James  Dunlop  Hamilton  then,  or 
during  his  survivance  to  1886,  and  now  his 
brother,  the  defender,  is  in  the  position  of  vas- 
sal infeft.  The  claim  therefore  is  properly  made 
against  him  as  the  proprietor  in  possession  of  the 
lands,  and  it  is  so  made  in  respect  of  his  own 
entry  by  the  infeftment  he  took.  This  is,  I 
think  settled  by  the  case  of  Mounsey  v.  Pdbmer, 
12  B.  286.  It  is  true  that  between  1877,  when 
John  Hamilton  died,  and  1886,  when  James 
Dunlop  Hamilton  died,  the  superior  might  have 
claimed  a  payment  from  the  latter  for  his  entry 
by  infeftment,  followed  by  the  Statute  of  1874, 
but  he  omitted  to  make  that  claim,  and  the  entry 
to  be  now  paid  for  is  that  of  the  defender.  The 
state  of  the  facts  was  entirely  similar  in  the  case 
of  Mounsey,  in  which  the  opinions  were  unani- 
mous to  the  effect  that  though  the  superior  might 
have  made  a  claim,  for  a  time,  against  an  inter- 
mediate vassal  who  survived  the  vassal  who  had 
last  paid  a  casualty,  yet  as  another  vassal  had 
been  entered  in  consequence  of  the  infeftment 
he  had  taken,  the  claim  must  be  made  against 
him,  and  as  for  his  own  entry. 

I  have  come  to  the  conclusion,  differing  from 
the  Lord  Ordinary,  that  the  defender  is  liable  to 
the  pursuer  in  payment  of  composition  and  not 
of  relief  only,  for  I  think  it  is  clear  that  the 
claim  for  a  payment  is  made  not  in  respect  of  an 
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eiiti7  under  the  old  inTestitnre  which  the  snperioi 
had  recognised,  obtained  by  an  heir  taking  or 
entitled  to  take  an  entry  under  that  investiture, 
but  in  respect  of  a  new  inTcstitare  which  nnder 
the  statnte  the  superior  mnst  be  taken  as  having 
recognised  and  confirmed. 

The  inTestitnre  on  which  the  last  casualty  was 
paid  was  in  favoar  of  John  Hamilton  and  his 
heirs,  and  if  James  Dnnlop  Hamilton,  the  inter- 
mediate Tassal,  had  taken  the  property  not  by  a 
de  prttenti  oonyeyance  in  i860,  bnt  by  service  to 
John  Hamilton,  or  under  his  mertit  cauta  deed 
in  1877  when  he  died — and  the  defender  in  his 
turn  had  taken  the  property  as  the  heir  of  James 
Donlop  Hamilton — then  there  would  have  been 
a  continuance  of  the  old  investiture,  and  the 
appropriate  payment  would  have  been  relief  duty. 
Bnt  vhat  occurred  was  quite  different.  James 
Dnnlop  Hamilton  did  not  take  as  his  brother's 
heir,  and  was  not  so  entered  when  the  Act  of 
1874  passed.  He  was  then  entered,  but  he  was 
not  then  his  brother's  heir.  This  is  clear,  for  his 
brother  might  have  had  issue  after  that  date. 
He  was  an  heir-presumptive  only,  not  an  heir- 
apparent,  and  the  entry  he  obtained  by  virtue  of 
the  conveyance  in  his  favour,  granted  in  the 
oiroumatanoes  already  explained,  was  olearly  au 
entry  on  a  new  investiture.  From  1874  till  1877, 
during  his  brother's  lifetime,  he  possessed  the 
property  as  an  entered  vassal,  not  aa  his  brother's 
heir  to  whom  he  had  succeeded,  because  his 
brother  was  still  alive,  nor  as  his  brother's  heir 
to  whom  the  succession  nuder  the  existing  investi- 
ture had  merely  been  propelled,  for  he  was  not 
bis  brother's  heir-apparent  daring  that  time.  It 
is  therefore,  I  think,  not  doubtful  that  if  after 
John  Hamilton's  death  in  1877  the  superior  had 
demanded  a  payment  from  James  Dunlop  Hamil- 
ton as  for  his  entry  composition  would  have  been 
due  for  the  change  of  investiture.  It  would  have 
been  no  good  answer  to  the  demand  to  say,  John 
Hamilton  having  died  without  issue,  it  had 
turned  out  that  James  Dunlop  Hamilton  had  on 
that  event  become  his  heir  of  line.  The  entry 
had  been  obtained  in  1874.  The  investiture  then 
was  a  new  one,  and  the  snperior's  right  to  a  com- 
position arose  from  the  implied  statutory  confir- 
mation of  that  investitnre,  althongh  he  was  not 
entitled  to  demand  payment  of  that  composition 
"sooner  than  the  death  of  the  last  entered  vassal." 
By  the  fact  of  entry  the  new  investiture  was 
established  and  confirmed,  and  the  vassal  who 
bad  been  so  entered  for  three  years  coold  not  on 
his  ancestor's  death  thereafter  successfully  seek 
to  nndo  the  entry  he  had  got  as  a  singular  suc- 
cessor, and  either  in  fact  or  in  theory  enter  as  an 
heir  nnder  the  old  investiture,  on  payment  of  a 
casualty  only,  as  if  he  had  taken  the  property  as 
his  brother's  heir  of  line.  Such  a  proposal  or 
suggestion,  if  made,  could  not  have  been  success- 
ful, for  it  would  have  been  open  to  the  same 
answer  on  the  part  of  the  superior  as  was  made 
in  the  series  of  cases  ending  with  that  of  Lamont, 
already  referred  to.  In  these  cases,  after  the 
various  defenders  had  been  themselves  entered 
under  the  statute  as  vassals,  they  proposed  to  put 
forward  the  heir  under  the  former  investitnre  as 
willing  to  enter,  and  so  to  revert  to  the  old  in- 
vestiture— or  at  least  to  do  so  in  theory — and  thus 
reduce  the  payment  of  composition  to  that  of 
relief.  It  was  held  that  this  proposal  was  incon- 
sistent with  the  entry  which  had  been  already 


taken  in  each  case.  ~  So  by  dear  analogy  It  fol- 
lows that  James  Dnnlop  Hamilton  on  the 
death  of  his  brother  coold  not  present  him- 
self as  heir  of  his  brother  under  the  old  inves- 
titure, because  from  1874  to  1877  he  had  been 
in  fact  entered  on  a  singular  title  and  under  a 
new  investiture. 

Then,  is  the  defender  in  any  different  position? 
I  think  olearly  not.  He  no  doubt  has  taken  the 
estate  as  the  heir  of  his  brother  James  Dunlop 
Hamilton,  on  whose  death  he  suooeeded,  and  iif 
his  brother  had  by  a  payment  of  oonaposition,  as 
en  his  entry,  obtained  an  enfranchisement  of  the 
new  investitnre,  then  of  course  as  an  heir  of  that 
investiture  the  defender  would  have  paid  relief 
only  for  hie  own  entry.  In  that  case  the  superior 
would  have  received  first  a  payment  of  composi- 
tion, and  now  a  payment  of  relief,  in  place  of  the 
single  payment  of  composition  to  which  I  think 
he  is  now  entitled.  But  the  payment  now  de- 
manded is  the  first  that  is  a^ed  since  and  in 
respect  of  the  new  investiture.  The  defender 
cannot  plead  his  character  of  heir  nnder  the  old 
investiture,  because  the  title  which  his  brother 
James  Dnnlop  Hamilton  and  he  have  made  up, 
and  of  which  they  have  already  nnder  their 
infeftments  obtained  confirmation  preolndes  this. 
Indeed,  if  the  view  already  stated  be  sound, 
neither  the  late  James  Dunlop  Hamilton,  nor 
anyone  taking  as  his  heir,  could  do  otherwise 
under  the  new  investiture  after  1874,  when  it 
was  confirmed  by  the  statute,  and  so  I  am  nnable 
to  see  how  the  defender  can  now  revert  to  the 
old  investiture,  and  claim  the  benefit  of  a  pay- 
ment of  relief  only  as  an  heir  under  it. 

In  one  way,  and  in  one  way  only,  could  the 
payment  be  reduced  to  relief,  and  that  is  by 
obliterating  from  the  title  as  an  element  in  the 
decision  of  this  question  the  intermediate  con- 
veyance and  infeftment  in  favonr  of  James 
Dunlop  Hamilton,  and  the  superior's  confirma- 
tion of  these  effected  by  the  Statute  of  1874.  If 
this  could  be  done,  then  it  might  be  maintained 
that,  looking  only  on  the  one  hand  to  the  person 
who  was  last  entered  and  who  paid  for  an  entry, 
and  on  the  other  to  the  person  who  is  now  last 
entered  and  from  whom  a  payment  is  demanded, 
if  the  latter  should  happen  to  be  the  heir  of  line 
of  the  former,  relief  only  shall  be  exigible,  even 
although  there  have  been  one  or  more  inter- 
mediate transmissions,  with  infeftments  following 
on  transactions  of  purchase  and  sale.  I  under- 
stand that  if  other  arguments  fail  this  view  is 
contended  for  by  the  defender,  who  also  pleads 
that  the  decision  in  the  case  of  Mackintoth,  18 
B.  692,  enables  him  to  maintain  successfully 
that  the  mere  fact  of  his  entry  under  a  title  by 
conveyance  will  not  preclude  him  from  taking 
the  benefit  he  can  claim  in  his  character  of  heir, 
and  that  the  payment  demanded  will  depend  on 
his  relationship  and  character  of  heir  of  line  of 
the  person  who  last  paid  a  casualty. 

Laying  out  of  view  for  a  moment  the  case  of 
Mackintosh,  the  contention  of  the  defender  would, 
I  think,  lead  to  extraordinary  and  novel  results 
in  the  law  applicable  to  casualties — results  which 
it  would  be  most  difficult  to  show  that  the  pro- 
visions of  the  statute  have  brought  about.  Take 
the  very  case  in  hand,  and  suppose  that  the 
entries  of  James  Dunlop  Hamilton  and  of  the 
defender  had  taken  place,  as  they  did,  not  by 
virtue  of  the  statute,  but  by  charters  of  conSrma- 
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tion  of  the  inf  ef  tments,  I  apprehend  it  to  be  too 
oleu  for  argameat  that  the  pursuer  mast  be 
•ntitled  to  a  composition,  and  if  the  confirmation 
had  only  been  asked  by  the  defender  of  both 
infef tmenta  at  the  same  time  he  most  have  paid 
the  composition.  The  saperior's  right  would 
have  arisen  because  of  the  new  iavestitare  eon- 
firmed.  The  only  way  in  which  that  resnit 
oonld  be  avoided  would  have  been  by  not  so 
taking  an  entry  at  all.  The  authorities  have 
now,  however,  firmly  settled  that  if  an  entry 
vrith  its  benefits  ba  obtained  by  infeftment  taken 
it  must  be  accompanied  by  any  disadvantages 
which  attend  it,  such  as  the  ezdnsion  of  the  right 
to  bring  forward  an  heir  under  the  former  investi- 
ture, or  (what  is  the  same  thing)  a  person  already 
entered  under  a  new  and  confirmed  investiture 
seeking  to  set  up  his  character  of  heir  under  the 
old  and  sopited  investiture  so  as  to  reduce  the 
payment  of  relief  to  composition. 

The  argument  in  favour  of  the  contention  that 
when  the  question  of  payment  for  an  entry  arises 
the  intermediate  entries  between  that  of  the 
person  who  last  paid  a  oasaalty  and  the  person 
against  whom  the  demand  is  made  shall  all  be 
disregarded  is  founded,  I  understand,  on  the 
provisions  of  the  statute,  sec.  4,  sub-sec.  (3), 
providing  that  "suoh  implied  entry  shall  not 
entitle  any  saperior  to  demand  any  casualty 
sooner  than  he  eould  by  the  law  prior  to  this 
A.ot  or  by  the  conditions  of  the  fea-right  have 
required  the  vassal  to  enter  or  to  pay  such 
casualty  irrespective  of  his  entering,"  and  sub- 
sec.  (4)  that  "  no  implied  entry  shall  be  pleadable 
in  defence"  against  an  action  of  non-entry  and 
for  payment  of  any  oasaalty  exigible  at  the  date 
of  sa<^  action.  It  is  argued  that  the  result  of 
these  enactments  is  not  only  that  the  superior 
can  make  no  claim  in  respect  of  intermediate 
entries  till  the  death  of  the  person  who  last  paid 
a  casualty,  but  that  however  numerous  these 
entries  may  be,  and  even  of  purchasers  on 
singular  title,  yet  if  when  the  death  of  the  vassal 
who  last  paid  occurs  his  heir  of  line  happens  to 
have  repurchased  the  property  and  become  the 
last  person  infeft,  relief  only  is  due.  The  con- 
tention is  said  to  be  supported  by  the  provision 
that  "no  implied  entry  shall  be  pleadable  in 
defence,"  and  the  argument  is  said  to  derive 
some  force  from  the  provisions  of  sub-sec.  (4)  of 
sec.  3  of  the  statute  as  to  the  superior's  remedy 
by  action  of  non-entry  and  for  payment  of  a 
casualty,  and  the  relative  form  of  snmmons 
given  in  Appendix  B  of  the  statute. 

What,  then,  is  the  meaning  and  effect  of  the 
provision  that  "  no  implied  entry  shall  be  plead- 
able in  defence"  against  the  action  for  non-entry 
and  a  oasaalty  ?  Simply  this— That  the  entered 
vassal  when  sued  shall  not  be  able  to  plead  either 
his  own  or  any  intermediate  entry  as  excluding 
the  claim.  He  cannot  say  that  he  and  the  other 
intermediate  vassals  having  been  already  entered 
no  payment  can  thereafter  be  demanded.  The 
clause  is  one  to  protect  the  superior,  not  to  affect 
him  injuriously.  If  it  be  said  that  as  he  so  far 
obtains  advantage  by  it,  because  the  vassal  cannot 
plead  the  implied  entries,  it  follows  that  he  cannot 
on  the  other  hand  found  on  the  entries,  the 
answer  is,  the  statute  contains  a  limited  enact- 
ment, or  provision,  and  there  is  no  warrant  for 
giving  to  it  any  effect  beyond  its  dear  terms. 
The  words  are,  ' '  No  implied  entry  shall  be  plead- 


able in  defence. "  But  it  is  plain  that  the  superior 
must  be  entitled  to  plead,  and  necessarily  does 
plead,  the  defender's  own  entry  where  he  has  taken 
infeftment,  for  that  entry  is  the  very  ground  of 
the  superior's  claim  to  the  payment  of  the 
casualty,  which  he  can  enforce  by  having  re- 
course to  the  rents.  Moreover,  after  all  it  does 
not  appear  to  me  that  the  superior  does  in  any 
proper  sense  plead  the  implied  intermediate  entry 
or  entries  in  such  a  case  as  this.  When  he  makes 
his  claim  the  defender  answers  the  demand  by 
saying  he  is  heir  of  investiture  of  the  last  vassal 
who  paid  a  casualty,  but  his  own  titles,  which 
he  cannot  ignore,  show  that  the  formerly  existing 
investiture  has  been  superseded.  The  heir  under 
the  old  investiture  cannot  as  such  complete  a  title 
to  the  property.  A  service  in  special  to  the  last 
parson  who  paid  a  casualty  could  carry  nothing, 
and  could  never  complete  a  title,  and  a  superior 
is  entitled  to  require  such  a  service  by  anyone 
claiming  the  character  of  an  heir  of  investiture — 
Menzies'  Lectures  (3rd  ed.),  p.  814,  and  autho- 
rities there  cited.  Again,  if  instead  of  inter- 
mediate entries  the  defender  had  taken  infeftment 
on  an  assigned  precept  of  sasine,  and  the  progress 
disclosed  a  new  investiture  and  singular  title,  in 
that  case  the  superior  without  any  intermediate 
entry  could  certainly  demand  a  composition, 
because  the  infeftment  oonflrmed  carried  out  a 
new  investiture. 

I  attach  no  importance  to  any  argument 
founded  on  the  form  of  the  summons  appended 
to  the  statute,  and  employed  in  this  case  That 
form  properly  proceeds  on  the  view  that  a 
casualty  becomes  payable  on  the  death  of  the 
last  entered  vassal  who  paid  a  casualty.  No  one 
can  suggest  that  "the  death  of  0"  in  the  schedule 
means  thedeathof  an  intermediate  vassal,  although 
the  expression  used  is,  "who  was  the  vaasal  last 
vest  and  seised."  The  form  is  quite  suitable  for 
the  case — it  is  probably  the  common  one — in 
which  there  are  no  intermediate  entries.  It  might 
have  been  better  to  have  added  in  brackets  after 
the  words,  "who  was  the  vassal  last  vest  and 
seised  in  all  and  whole  the  lands  of  X,"  such 
words  as  ["where  there  have  been  intermediate 
entries,  add,  '  and  who  paid  the  last  casualty'  "]. 
But  it  is  not  surprising  that  the  scbedale  should 
not  have  entered  into  the  matter  with  such  detail. 
It  would  indeed  be  a  very  strong  proposition  to 
maintain  that  because  the  person  "O,"  who  did 
pay  the  last  casualty,  is  only  described  as  the 
vassal  last  seised  in  the  lands  (which  will  be  tme 
in  most  cases),  and  is  not  also  described  as  having 
paid  the  last  casualty,  as  he  did,  that  therefore 
the  intermediate  entries  are  not  to  be  looked  at 
even  as  links  in  the  title,  or  for  the  purpose  of 
ascertaining  whether  the  vassal  against  whom  the 
claim  is  made  takes  under  the  old  investiture  or 
nnder  a  new  investiture  and  a  singular  title,  on 
the  confirmation  of  which  a  composition  has  never 
been  paid  to  the  superior. 

The  case  of  Mackintoih  is  clearly  distinguish- 
able from  the  present,  and  cannot,  I  think,  affect 
the  decision  to  be  now  given.  In  that  case  the 
defender  had  completed  his  title  by  taking  infeft- 
ment, following  on  a  testamentary  settlement  by 
his  uncle.  He  was  his  uncle's  heir-at-law  as 
regarded  one-half  of  the  lands,  and  to  that  extent 
it  was  held  he  was  only  bound  in  payment  of 
relief  for  his  entry.  But  in  that  case  there  was 
no  intermediate  entry,  or  any  change  of  the 
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inTestitore  whioh  had  been  already  enfranchised 
when  the  defender's  unole  had  paid  for  his  entry. 
The  defender  coold  have  entered  by  special  ser- 
Tice  and  inf ef  tment,  and  it  was  held  in  conformity 
with  the  {ormer  law  that  the  mere  form  of  the 
title  he  made  up  did  not  render  him  liable  to 
more  than  the  relief  daty  payable  by  an  heir  of 
the  existing  investiture.  The  Lord  Ordinary 
seems  to  indicate  that  the  authority  of  the  case 
goes  beyond  what  has  been  now  stated,  for  his 
Lordship  observes-^ "  It  is  said  that  the  decision 
applies  only  where  the  vassal  is  in  a  position  to 
enter  as  heir,  although  he  hag  chosen  to  complete 
as  a  singular  saooessor.  But  this  is  not  consistent 
with  the  judgment.  Both  in  t'le  case  of  M'Kemie 
and  of  the  Marqueis  of  Battings  it  would  have 
been  impossible  for  the  disponee,  who  was  in 
fact  the  heir  of  the  last  investitnre,  to  effect  an 
entry  in  that  character.  The  Lord  President 
points  out,  in  explaining  the  case  of  M'Kemie, 
that  'the  form  of  entry  was  necessarily  that 
applicable  to  a  singular  successor  or  disponee. 
Nevertheless  the  Court  decided  that  he  was  en- 
titled to  the  full  benefit  of  his  character  as  heir, 
and  mnst  be  entered  on  payment  of  relief  duty 
only.' "  Bat,  as  is  pointed  out  in  the  argnm'ent 
for  the  pnnraer,  in  both  of  the  cases  of  M'Kemie 
and  the  Marqueu  of  Hatting*  the  defender  was 
an  heir  of  the  existing  investiture  nnder  entail 
destinations,  which  had  already  been  enfranchised 
by  the  superior,  a  circumstance  which  was  pro- 
minently before  the  Court  in  the  case  of 
Maekintoth.  In  M'Kemie't  case,  M.  toes  Sup.  & 
y«s.  2  App.  7,  the  interlocutor  of  the  Court  finds 
that  the  superior  "  is  obliged  to  enter  the  defen- 
der, who  in  this  case  is  the  heir  of  the  former 
investitore,  in  terms  of  the  tailzie,"  upon  relief 
and  not  composition,  reserving  the  superior's 
claim  to  composition  "on  the  entry  of  any  future 
heir  of  tailzie  not  an  heir  of  the  investiture  prior 
to  the  tailzie;"  and  in  like  manner  in  the  case 
of  Hatiingt,  21  D.  872,  the  interlocutor  expressly 
proceeds  on  the  basis  of  ' '  the  defender  being  the 
heir  of  the  last  investiture, "  and  adds  a  reserva- 
tion in  the  same  terms  as  in  M'Kemie't  case. 
These  cases  and  that  of  Mackintoth  therefore  are 
in  sharp  contrast  with  the  present.  They  were 
decided  on  the  ground  that  the  defender  in  each 
case  was  the  heir  of  the  last  and  still  sabaisting 
investiture,  while  in  the  present  case  the  last 
investitnre  has  been  extinguished  and  a  new 
investiture  created  and  confirmed,  the  defender 
being  the  person  liable  for  the  composition  pay- 
able in  respect  of  this.  The  case  is  indeed  in  all 
its  circumstances  identical  with  that  of  the  lead- 
ing case  of  Ferrier't  Trustees  v.  BayUy,  in  whioh 
the  defender  was  held  liable  in  composition.  It 
is  true  that  the  defence  here  maintained  was  not 
pleaded  in  that  cage,  but  if  it  had  been  well 
founded,  it  is  very  difBouIt  to  suppose  it  would 
have  escaped  the  observation  not  only  of  the  bar 
but  of  the  bench,  by  so  many  of  whom  the  case 
has  been  considered  and  discussed. 

I  am,  on  the  whole,  of  opinion  that  the  judg- 
ment of  the  Lord  Ordinary  shonld  be  recalled, 
and  that  decree  should  be  given  against  the 
defender  for  payment  not  of  relief,  but  of  com- 
position. 

LoBD  Adam — The  question  in  this  case  is 
whether  the  defender  William  Dunlep  Hamilton 
is  liable  to  the  pnisuer  in  composition  or  relief 


in  respect  of  his  entry  to  the  lands  of  Greenbank 

The  material  facts  are  few  and  simple.  The 
pursuer  and  his  predecessors  were  and  are 
superiors  of  these  lands. 

John  Hamilton  wag  inf  eft  in  the  dominium  utile 
of  these  lands  conform  to  instrument  of  saaine 
recorded  on  23th  of  Jane  1855,  proceeding  on  a 
precept  of  elare  eontUU  from  the  superior  in  favour 
of  himself  and  his  heirs. 

John  Hamilton  was  therefore  duly  entered 
with  the  superior.     Ha  died  in  1877. 

John  Hamilton  conveyed  the  lands  to  his 
immediate  younger  brother  James  Dnnlop  Hamil- 
ton, conform  to  disposition  in  his  favour  dated 
8th  and  recorded  9th  Angast  1860. 

James  Dunlop  Hamilton  died  on  Slst  May 
1886,  leaving  a  general  disposition  and  settle- 
ment, dated  28th  May  1886,  in  favour  of  his 
brother  the  defender  William  Dunlop  Hamilton. 
William  Danlop  Hamilton  is  inf  eft  in  the  lands 
oanform  to  notarial  inatrament  in  his  favonr, 
recorded  in  the  Begister  of  Sasines  on  17tb 
August  1886. 

Such  being  the  state  of  the  titles,  I  do  not 
think  there  can  be  any  donbt  that,  prior  to  the 
passing  of  the  Act  of  1874,  the  defender  William 
Danlop  Hamilton  would  have  been  liable  in 
relief  duty  only. 

The  superior  might,  at  any  time  after  ths 
death  of  John  Hamilton  in  1877,  have  brought  a 
declarator  of  non-entry  against  James  Hamilton 
daring  his  life  ;  but  not  having  done  so,  his  only 
course  now  woold  have  been  to  have  brought  a 
declarator  of  non-entry  against  the  defender,  aad 
he  being  admittedly  the  heir  of  the  last  entered 
vassal  John,  would  have  been  liable  in  relief  doty, 
although  possessing  on  a  singular-title  in  eonfor- 
mity^with  the  case  of  Mackintoth  v.  Maekintoih. 

The  main  objects  of  the  provisions  of  the  Act 
of  1874,  now  in  question,  was  undoabtedly  to  pnt 
au  end  to  the  creation  of  barren  mid-enperiori- 
ties,  and  it  did  so  by  declaring  that  every  pro- 
prietor infeft  in  the  dominium  utile  of  lands 
should  be  held  as  duly  entered  with  the  over- 
superior. 

On  the  passing  of  the  Act  of  1874,  aocordingly, 
James  Dnnlop  Hamilton  became  immediately 
entered  with  the  superior  in  virtue  of  the  entry 
implied  by  the  Act,  with  the  result  that  John 
ceased  thenceforward  to  be  vasaal  in  the  lands, 
James  becoming  such  vassal;  and  on  James's 
death,  the  defender  William  became,  in  like 
manner,  entered  with  the  superior  and  vassal  in 
the  lands. 

But  while  thus  patting  an  end  to  barren 
mid-snperiorities,  I  think  the  purpose  of  the  Act 
was  to  iuterfere.as  little  aa  might  be,  consistently 
with  so  doing,  with  the  pecuniary  rights  and 
obligations  of  the  superior  and  vassal,  and  I 
think  that  it  has  left  them  very  much  on  the  old 
footing. 

Thus  the  3rd  sub-section  of  the  4th  clause  enacts 
— "All  rights  and  remedies  competent  to  the 
superior  under  the  existing  law  and  practice  for 
recovering,  securing,  and  making  effectual  snoh 
casualties,  feu-duties,  and  arrears,  .  .  .  and  all 
the  obligations  in  the  fen  rights  prestable  to  or 
exigible  by  the  superior,  in  so  far  as  the  samd 
may  not  have  ceased  to  be  operative,  in  conse- 
quence of  the  provisions  of  this  Act  or  otherwise, 
shall  continue  to  be  available  to  saoh  saperior  in 
time  coming." 
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Then  after  tbia  general  enactment  as  to  the 
lights  of  the  Buperior  there  follows  the  proTislon 
for  the  protection  of  the  vassal — that  an  implied 
entry  ehoiild  not  entitle  a  superior  to  demand  a 
eawtial  ty  sooner  than  he  could  by  the  law  prior 
to  the  Act  have  required  the  vassal  to  enter,  or 
to  pay  such  casualty  irrespective  of  his  entering. 
Xben  follows  Bub-seotion  i,  under  which  this 
aotion  is  more  particularly  brought,  and  which 
provides  the  only  mode  in  which  a  superior's 
olaims  for  casualties  can  be  enforced — and  there- 
fore gives  the  measure  of  these  rights,  because, 
if  a  right  cannot  be  enforced,  it  has  praetioally 
no  existence. 

This  sub-section  introduces  a  new  form  of 
aotion  in  place  of  a  declarator  of  non-entry— a 
declarator  of  non-entry  being  obviously  no 
longer  applicable,  because  no  lands  could  there- 
after be  in  non-entry.  But  although  the  form  of 
the  new  action  of  declarator  and  payment  is 
different,  the  effect  is  the  same  as  that  of  the 
former  declarator  of  non- entry. 

The  only  person  who  is  entitled  to  insist  in  it 
is  a  superior,  "who  but  for  the  passing  of  this 
A.ct"  would  be  entitled  to  sue  a  declarator  of  nou- 
entry  against  the  successor  of  the  vassal  in  the 
lands — that  is,  the  vassal  whose  death  but  for 
the  passing  of  the  Act  would  have  caused  the 
lands  to  be  in  non-entry.  The  only  person 
against  whom  it  can  be  raised  is  "  such  succes- 
sor," and  it  is  enacted  that  a  decree  for  payment 
in  saoh  action  should  have  tbe  effect  of  and 
operate  as  a  decree  of  declarator  of  non-entry, 
according  to  the  "now  existing"  law. 

Who,  then,  in  this  case,  is  the  vassal  in  the 
lands,  in  the  sense  of  the  Act,  and  who  is  bis 
successor  ? 

It  is  not  disputed  that  John  Hamilton  is  the 
<<  vassal  in  the  lands"  in  the  sense  of  the  statute, 
and  the  aotion  is  brought  against  the  defender, 
as  his  successor,  on  that  footing. 

Bat  John  Hamilton  was  not  the  vassal  in  the 
lands,  except  on  the  assumption  that  an  implied 
entry  is  to  have  no  effect  in  this  question, 
because  if  it  is  to  have  effect,  then  James  and 
not  John  would  have  been  the  "  vassal"  in  the 
lands. 

Bat  if  John  is  to  be  treated  as  vassal  in  the 
lands  for  the  purposes  of  this  case,  then  it  is  as 
his  sacoessor,  and  bis  successor  only,  that  the 
action  can  be  insisted  in  against  the  defender. 
Bat  in  calling  the  defender  as  successor  of  John, 
the  Act  does  not  mean  merely  that  at  some 
previous  period  John  was  proprietor  of  the 
lands,  but  that  the  defender  is  to  be  treated  as 
John's  immediate  sacoessor  in  title.  If  John  is 
the  vassal,  and  the  defender  is  his  successor,  it 
is  surely  the  terms  of  John's  investiture  which 
must  1^  looked  to  to  see  in  what  relation  his 
successor  stands  to  him.  If  that  be  done,  as 
the  defender  is  admittedly  the  hair  under  John's 
investiture,  he  is  liable  in  relief  duty  only. 

I  confess  that  I  cannot  follow  tbe  reasoning 
by  which  it  is  proposed,  in  an  action  brought 
against  the  defender,  as  the  successor  to  John, 
as  "the  vassal  last  vest  and  seised  in  the  lands," 
to  decern  against  him  for  a  composition  on  the 
ground  that  he  is  not  the  successor  of  John  in 
the  lands  because  John  had  ceased  to  be  vassal, 
and  therefore  could  have  no  successor,  but  that  he 
is  tbe  successor  to  James  under  a  new  investiture 
alleged  to  be  created  by  James's  implied  entry. 
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It  is  quite  true  that  as  a  matter  of  title  James 
was  John's  successor  and  was  duly  entered,  and 
that  the  defender  is  James's  successor  and  is 
also  duly  entered,  in  virtue  of  their  respective 
implied  entries,  but  it  appears  to  me  that  that 
has  nothing  to  do  with  the  present  case,  in 
which,  for  the  purposes  of  the  case,  John  is 
assumed  by  statute,  contrary  to  the  fact,  to  be 
the  last  entered  vassal,  and  the  action  is,  in  the  ' 
terms  of  the  statute,  brought  against  the  defen- 
der as  his  successor. 

It  hnmbly  appears  to  me  that  there  are  only 
two  ways  of  looking  at  the  case — either  James's 
implied  entry  is  to  receive  effect,  or  it  is  not. 
If  it  is,  then  John  was  not  tbe  vassal  in  the 
lands — he  had  thenceforth  no  connection  with 
them,  and  could  have  no  sacoessor  therein,  and 
there  can  be  no  decerniture  against  the  defender 
as  his  successor  ;  or  else  the  implied  entry  is  not 
to  receive  effect,  and  in  that  ease,  John  is  to  be 
treated  as  vassal  in  the  lands,  and  if  so,  then 
the  investiture  under  which  he  held  the  lands 
mast  be  looked  to  to  see  whether  the  defender 
is  heir  of  the  investiture  or  a  singular  successor. 
I  cannot  see  that  the  superior  is  entitled  to  found 
on  James's  implied  entry  to  the  limited  effect 
only  of  showing  that  the  defender  is  not  John's 
successor,  which  he  can  only  do  by  showing  at 
the  same  time,  and  for  the  same  reason,  that 
John  was  not  the  vassal  last  vest  and  seised  in 
the  lands.  It  appears  to  me  that  tbe  statutory 
aotion  proceeds  on  the  footing  and  assumption 
that  the  vassal  who  last  paid  a  casualty  was  the 
last  entered  vassal  in  the  lands,  and  it  farther 
appears  to  me  that  the  superior  cannot  plead  or 
found  on  implied  entries,  because  that  woold  be 
to  displace  the  foundation  of  his  action.  In 
short,  in  an  aotion  directed,  and  necessarily 
directed,  against  the  defender  as  the  successor 
of  John,  I  do  not  see  how  the  pursuer  can  obtain 
a  decree  against  him  on  the  ground  that  be  is 
not  John's  successor.  I  think,  theiefore,  that 
tbe  superior  is  precluded  by  the  form  and  tenor 
of  the  statutory  action  from  founding  on  inter- 
mediate implied  entries.  But,  on  the  other 
band,  if  the  vassal  were  to  be  entitled  to  found 
on  such  entries,  the  effect  would  be  to  exclude 
the  action.  It  was  necessary,  accordingly,  to 
provide  against  that  contingency;  therefore  tbe 
Act  enacts  "  that  no  implied  entry  shall  be  plead- 
able in  defence  against  such  aotion,"  and  that  is 
all  that  was  required  to  exclude  any  reference  to 
implied  entries  on  either  side. 

Farther,  it  appears  to  me  that  a  consideration 
of  the  form  of  action  given  in  Schedule  B,  and 
which  has  been  rightly  adopted  by  the  pursuer 
in  this  case,  shows  that  the  construction  I  have 
pat  upon  tbe  statute  is  the  right  one. 

The  summons  seeks  to  have  it  found  and  de- 
clared that  in  consequence  of  the  death  of  John 
Hamilton,  who  died  upon  the  27th  February 
1877,  and  who  was  the  vassal  last  vest  and  seised 
in  all  and  whole,  ka.,  a  casualty,  being  one 
year's  rent  of  the  lands,  has  become  due  to  tbe 
pursuer  as  superior  of  the  said  lands,  and  that 
the  said  casualty  is  still  unpaid,  and  that  the  full 
rents,  maills,  and  duties  of  tbe  said  lands  after 
the  date  of  citation  hereon  do  belong  to  the  pur- 
suer as  superior  thereof  until  the  said  casualty 
and  expenses  aftermentioned  be  otherwise  paid 
to  tbe  pursuer.  Had  the  form  in  the  schedule 
been  strictly  followed,  the  summons  should  have 
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been  thna  expressed — "A  casualty,  being  one 
year's  rent  of  the  lands,  became  dne  to  the  par- 
sner  as  superior  of  the  said  lands,  upon  27th 
February  1877,  being  the  date  of  the  death  of 
the  said  John  Hamilton,"  and  so  on  as  in  the 
gammons. 

It  will  be  obserred  that  the  summons  proceeds 
upon  the  assumption,  in,  conformity  with  the 
form  in  the  schedule,  that  John  was  the  vassal 
last  vest  and  seised  in  the  lands ;  but  this  he  cer- 
tainly was  not,  if  James's  implied  entry  is  to  be 
taken  into  consideration.  Then  the  pursuer  is 
directed  to  describe  or  refer  to  the  lands,  and  if 
the  casualty  due  is  a  taxed  composition  or  an 
heir's  relief  duty,  to  say,  &c.  Now  this  surely  is 
meant  to  refer  to  the  investiture  of  the  vassal 
last  vest  and  seised  before  referred  to,  and  not 
to  any  investiture  under  an  implied  entry,  and 
then  it  is  said  that  a  casualty  became  due  upon 
the  day  of  ,  being  the  date  of 

the  death  of  the  said  vassal  All  this  appears  to 
me  to  be  framed  in  conformity  with  the  provi- 
sions of  sub-section  4,  and  for  the  purpose  of 
giving  effect  to  them,  and  of  leaving  the  supe- 
rior's and  vassal's  rights  and  obligation,  as  re- 
gards casualties,  just  as  they  were  before  the 
statute. 

If,  then,  John's  investiture,  as  the  vassal  last 
vest  and  seised,  is  to  be  looked  to,  the  question  is 
whether  the  defender,  as  John's  sucoessor  under 
that  investiture,  would  "but  for  this  Act  "have 
been  liable  in  relief  duty  only.  That  would 
depend  on  whether  he  was  heir  under  that  in- 
vestiture, notwithstanding  that  he  held  the  lands 
under  a  singular  title.  That  he  is  heir  is  net 
disputed,  and  therefore  I  think  the  case  of 
Mackintoih  v.  Muckinttih  directly  applies. 

I  think  the  case  is  quite  different  from  Rankin't 
Tnuteet  v.  Ldmont  and  that  class  of  case.  In 
these  cases  it  was  proposed  by  proprietors  who 
were  singular  successors,  but  not  also  heirs  under 
the  investiture,  to  put  forward  the  heir  of  the 
last  entered  vassal  for  entry  with  the  superior, 
while  here  the  defender  is  himself  the  heir  of  the 
last  entered  vassal ;  in  the  sense  of  the  statute  he 
is  daly  entered  with  the  superior,  and  desires  to 
put  forward  no  one  for  entry  with  the  superior. 

I  think,  however,  that  the  facts  of  the  case  of 
Ferrier's  Trmteet  v.  Bayley  would  have  raised 
this  question,  but  I  am  equally  clear  that  the 
question  was  not  raised  or  decided,  probably  be- 
cause it  occurred  before  the  recent  case  of  Maek- 
intoth  V.  Mackintoih. 

But  it  is  said  that  a  casualty  became  due  in 
1874  for  the  implied  entry  of  James,  that  a  new 
investiture  necessarily  came  into  existence  with 
this  implied  entry,  that  this  new  investiture  re- 
quired to  be  enfranchised  by  payment  of  a  com- 
position, that  the  superior  was  precluded  from 
demanding  payment  by  a  clause  in  the  statute 
until  the  death  of  the  last  entered  vassal,  Jshn, 
in  1877,  but  that  he  was  now  entitled  to  demand 
payment  of  it. 

I  do  not,  however,  think  that  a  casualty  be- 
came dne  for  the  implied  entry  of  James  in  1874. 
The  statute  does  not  say  so.  But  I  suppose  it  is 
inferred  from  the  fact  that,  as  the  law  previously 
stood,  if  a  vassal  applied  to  the  superior  for  a 
new  investiture  the  superior  was  cot  bound  to 
grant  it,  except  upon  payment  of  a  casualty, 
even  although  the  lands  were  not  in  non-entry. 
This,   however,   was  an    entirely  optional  pro- 


ceeding on  the  part  of  the  Taasal,  who  ehote  to 
pay  for  •  new  investiture,  and  I  do  not  think 
that  it  is  to  be  necessarily  inferred  from  it  that 
a  casualty  is  due  for  an  implied  entry. 

As  the  law  stood  previous  ta  the  statute,  lands 
became  in  non-entiy,  and  a  casualty  became  due, 
only  on  the  death  of  the  last  entered  vassal 
The  casualty  became  due  beeanse  the  lands  ware 
in  non-entry,  and  was  paid  in  order  to  obtain  an 
entry.  But  no  lands  are  now  in  non-entry,  and 
if  the  whole  matter  had  not  been  specially  pro- 
vided for  by  the  statute,  I  could  quite  understand 
a  vassal  successfully  resisting  a  claim  for  a 
casualty,  in  respect  of  an  implied  entry,  on  the 
ground  that  his  lands  were  not  in  non-entry,  be- 
cause he  was  duly  entered  by  statute,  and  that 
he  was  not  bound  to  pay  the  superior  for  an  en- 
try which  he  had  obtained  withont  his  interven- 
tion. 

The  statute,  aa  I  have  remarked,  does  not  say 
that  such  a  casualty  is  to  become  dne.  Neither 
does  the  statute  say  anything  abont  payment  of 
such  a  casualty  being  postponed.  What  the 
statute  says  is  that  the  superior  "should  not  be 
entitled  to  demand  any  casualty  sooner  than  be 
could  by  the  law  prior  to  this  Act. "  That  is  a 
different  thing  from  merely  postponing  payment 
of  a  casualty  already  dne.  As  the  law  pre- 
viously stood,  a  casualty  became  dne  upon  the 
death  of  the  last  entered  vassal ;  but  when  the 
superior  came  to  demand  his  casualty,  the  ques- 
tion then  arose,  whether  the  vassal  was  liable  in 
composition  or  relief,  and  that  depended  on  the 
state  of  the  title  at  that  time,  and  not  at  the  date 
of  the  lands  falling  into  non-entry.  If,  when 
the  demand  was  made,  the  proprietor  of  the 
lands  was  in  fact  heir  under  the  existing  investi- 
ture, he  was  liable  in  relief  only,  although  h« 
'might  not  have  been  the  heir  when  the  lands 
fell  into  non-entry ;  and  so  also,  if  a  composition 
was  payable,  the  amount  would  be  oalcnlated, 
not  according  to  the  rental  of  the  lands  at  the 
date  of  the  lands  falling  into  non-entry,  but  at 
the  date  of  the  action. 

I  think,  accordingly,  that  when  the  statute 
enacted  that  the  superior  should  not  be  entitled 
to  demand  a  casualty  sooner  than  he  could  by 
the  law  prior  to  the  Act,  the  intention  was  not 
to  postpone  payment  merely  of  a  oasualty,  but 
to  leave  the  parties  on  the  same  footing  as  before 
the  Act,  when  a  demand  for  a  casualty  was  made. 

Suppose  the  superior  had  raised  after  th* 
death  of  John,  an  action  of  declarator  and  pay- 
ment against  James  for  payment  of  a  oasoalty, 
it  must  have  been  directed  against  him  as  ano- 
cesser  to  John.  But  James  undoubtedly  at  that 
time — John  having  died  withont  children— would 
have  been  the  heir  under  John's  investiture,  and 
so  liable  in  relief-duty  only.  If  John  had  left 
children  James  would  not  have  been  heir,  and 
would  have  paid  composition,  jnst  as  he  would 
have  dene  before  the  Act.  I  do  not  think  that 
it  was  the  intention  of  the  statute,  that  when  a 
vassal  conveyed  the  lands  to  an  heir-presumptive, 
a  new  investiture  should  be  created.  It  remained 
to  be  seen  when  the  demand  for  a  casualty  was 
made,  whether  that  was  so  or  not.  If  it  then 
appeared  that  the  vassal  was  heir  under  the  old 
investiture,  no  new  investiture  was  created. 

As  I  understand  the  matter,  a  new  investiture, 
such  as  a  superior  could  refuse  to  enfranchise 
except  on  payment  of  a  composition,  implies  Uie 
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tntrodnotion  of  stranger  substitutea,  who  as  heirs 
nnder  the  investiture  would  be  liable  in  relief 
duty  only,  and  whose  introduction  therefore  into 
the  investiture  would  possibly  prejudice  the 
superior's  rights  by  depriving  him  of  composi- 
tion. 

Sacb  a  question  arose  in  the  case  of  the 
MarqiM*  of  Halting*,  21  D.  781,  and  might 
arise  under  an  implied  entry,  and  might  entitle 
the  superior  to  a  composition,  although  the  heir 
was  also  the  heir  nnder  the  old  investiture  ;  but 
no  sQch  case  arises  here. 

I  may  lay,  although  the  case  has  not  been  so 
treated,  that  the  only  claim  made  on  record  in 
this  case  is  for  a  caaiulty  in  respect  of  the  entry 
of  James,  bat  which  was  not  demanded  during 
his  life.  The  defender  is  clearly  not  liable  for 
it,  and  I  think  that  on  that  ground  he  ought  to 
be  assoilzied. 

If  that  casualty  had  been  paid  by  James,  the 
defender  would  admittedly  have  been  liable  only 
in  relief. 

In  the  pnrsner's  view  of  the  case,  that  casualty 
was  not  only  due,  but  became  payable  by  James 
at  any  time  after  1877.  I  do  not  see  why  the 
defender  should  now  be  held  liable  in  composi- 
tion, because  of  the  pursuer's  negligence  in  fail- 
ing to  enforoe  payment  of  it. 

It  appears  to  be  making  the  casualty  payable 
by  a  vassal  to  depend  not  on  the  state  of  the 
title,  but  on  an  extrinsic  fact,  viz.,  whether  a 
particular  payment  was  or  was  not  made,  of 
^  which  the  vassal  may  have  no  means  of  knov 
ledge.  This  appears  to  me  to  be  without  pre- 
cedent, and  contrary  to  principle. 

On  the  whole  matter,  I  am  of  opinion  that  the 
Lord  Ordinary's  interl6outor  ought  to  be  ad- 
hered to. 

IjObix  M'LASEy — It  is  unnecessary  that  I  should 
recapitulate  the  facts  on  which  this  interesting 
question  of  property  law  arises.  The  subjects 
passed  by  title  to  three  brothers  successively, 
John,  James,  and  William  Hamilton.  John  is 
the  person  by  whom  a  casualty  was  last  paid  to 
the  superior.  A  casualty  is  admittedly  due  to 
the  superior  by  William,  and  the  entry  is  un- 
taxed. The  question  is,  whether  William  is  to 
be  treated  as  a  person  who  has  entered  as  the 
heir  of  one  of  his  brothers,  or  whether  he  is  to 
be  treated  as  a  singular  successor  or  purchaser, 
and  therefore  liable  in  payment  of  a  sum  equal 
to  a  year's  rent  of  the  subjects. 

1.  There  appears  to  be  a  preliminary  question 
which  is  raised  by  the  minutes  of  debate,  and 
is  considered  in  some  of  the  opinions  of  my 
colleagues.  I  mean  the  question.  Who  is  the 
'  predecessor'  or  person  in  consequenoe  of  whose 
death  this  claim  of  casualty  arises?  John  con- 
veyed the  subjects  to  James  by  deed  inter  DttM, 
and  thereafter  died  survived  by  James.  If  the 
superior  had  been  attending  to  his  rights,  he 
would  have  obtained  a  casualty  from  James  as 
successor  to  John,  John  being  the  '  predecessor' 
in  tbe  sense  explained.  Then  on  the  death  of 
James,  survived  by  William,  the  superior  wotUd 
be  in  a  position  to  claim  a  second  casualty,  in 
consequence  of  the  death  of  William's  immediate 
predecessor  James.  That  casualty  would  un- 
doubtedly be  the  casualty  exigible  from  an  heir. 
In  point  of  fact  the  superior  did  not  exact  a 
casualty  from  James,  and  I  find  from  the  printed 


papers  that  Lord  Trayner  is  of  opinion  that  this 
omission  makes  no  difference  in  tbe  result.  Lord 
Trayner  points  out  that  according  to  the  con- 
ception of  the  statute,  illustrated  by  the  schedule 
(37  and  88  Vict.  cap.  94),  the  claim  to  a  casnalty . 
is  always  founded  on  the  death  of  the  last  entered 
vassal,  who  in  this  case  is  James  Hamilton. 
If  this  be  the  correct  interpretation  of  the 
statute,  then  the  superior's  omission  to  exact 
a  casnalty  from  James  would  not  have  the  effect 
of  increasing  the  bnrden  to  William,  who  would 
of  course  be  entitled  to  an  entry  as  heir  of 
James,  which  be  is. 

The  Lord  Ordinary,  again,  has  held  that  the 
summons  is  rightly  laid  in  concluding  for  a 
casualty  as  aooning  in  consequence  of  the  death 
of  John  Hamilton,  although  his  Lordship  has 
not  sustained  the  claim  to  the  extent  of  the  duty 
payable  by  an  heir. 

The  result  of  my  consideration  of  this  question 
is  that  I  agree  with  the  Lord  Ordinary  in  holding 
John  to  be  the  predecessor,  through  whose  death 
the  lands  are  to  be  treated  as  if  in  non-entry. 
It  is  undonbtedly  the  general  intent  of  the 
statutory  enactments  that  the  obligations  of  the 
vassal  to  the  superior  are  to  be  as  far  as  possible 
unchanged  by  the  operation  of  the  statute.  Tbe 
form  of  an  entry  with  the  superior  is  abolished, 
and  the  feudal  relation  is  changed  to  a  species 
of  freehold  tenure,  in  which  every  person  is  held 
to  have  entered  by  the  mere  act  of  taking  seisin 
or  real  possession  of  tbe  lands.  But  for  the 
preservation  of  the  superior's  rights,  the  statute 
has  introduced  what  may  be  termed  a  fictitious 
process  of  non-entry,  in  which  it  is  set  forth  that 
a  casualty  has  accrued  to  the  superior  in  conse- 
quence of  the  death  of  some  one,  and  that  until 
such  casnalty  be  paid,  the  rents  and  profits  of 
the  subject  are  to  pertain  to  the  superior.  Under 
the  feudal  law  the  person  whose  death  caused 
the  lands  to  fall  into  the  stats  of  non-entry  was 
the  last  entered  vassal ;  that  is,  the  person  who 
had  last  paid  a  casualty,  and  not  necessarily  the 
person  who  last  died  in  the  possession  of  the 
lands. 

It  might  very  well  happen  in  the  contingencies 
of  life  that  an  entered  vassal  would  survive  more 
than  one  of  the  successive  disponees  deriving 
right  from  him.  Bat  so  long  as  the  entered 
vassal  survived,  his  mere  existence  was  sufBcient 
to  maintain  the  feudal  relation  with  the  superior, 
notwithstanding  that  tbe  vassal  had  parted  with 
the  substance  of  his  interest  in  the  lands.  To 
what  do  these  observations  tend  ?  That  under 
the  new  process,  as  under  the  old,  there  must 
be  one  definite  way  of  ascertaining  who  is  the 
predecessor  on  whose  death  a  casualty  aoomes ; 
either  he  must  be  always  in  all  cases  the  person 
who  last  paid  the  entry  duty,  or  he  must  be  always 
in  all  cases  the  person  who  last  died  infeft  The 
second  alternative  is  plainly  untenable,  because 
the  person  who  last  paid  the  entry  duty  may 
survive  the  person  who  last  died  infeft,  and  in 
such  a  case  the  superior's  claim  does  not  emerge. 
I  therefore  come  to  the  conclusion  that  the  new 
statutory  action  for  recovery  of  a  casualty  follows 
strictly  the  analogy  of  the  old  action  of  non- 
entry,  and  that  in  this  case  the  summons 
correctly  libels  that  a  casualty  has  become  due 
in  consequence  of  the  death  of  John  Hamilton 
of  Greenbank. 

I  now  pass  to  the  main  question,  which  in  my 
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apprehension  is  to  be  solved  hj  the  some  oriterion 
whioh  I  have  proposed  to  apply  to  the  qaestion 
already  considered. 

2,  I  oonoeive  that  for  the  pnrpose  of  enforcing 
the  saperior's  pecuniary  rights,  and  for  no  other 
purpose,  the  statute  has  authorised  a  form  of 
action  founded  on  a  fictitious  state  of  non-entry, 
in  which  the  claim  of  oasnalty  is  to  be  made 
effectual  in  the  same  manner  and  to  the  same 
effect  as  if  the  lands  were  actually  in  non-entry, 
Such,  I  apprehend,  is  the  true  interpretation  of 
these  words — "No  implied  entry  shall  be  plead- 
able in  defence  against  such  action.'  These 
words  are  clear  and  intelligible  on  the  hypothesis 
that  the  lands  are  to  be  treated  as  if  in  non-entry 
(although  not  really  so),  for  the  purpose  of  ex- 
plicating the  superior's  rights.  The  alternative 
oonstruotion  is.  That  no  implied  entry  shall  be 
pleadable  to  the  effect  of  limiting  ^he  casualties 
payable  to  the  superior;  but  that  an  implied 
entry  may  be  pleaded  to  the  effect  of  extending 
these  claims.  This  seems  to  me  to  be  a 
very  forced  oonstmction ;  and  it  is  also  open 
to  objection  on  the  ground  that  it  supposes 
the  Legislature  to  have  contemplated  a  com- 
pulsory variation  of  the  contract  between 
superior  and  vassal.  I  think  therefore  that  this 
construction  is  to  be  rejected.  The  hypothesis 
of  the  statutory  action  is  that  the  defender  is 
unentered  (because  the  summons  seta  forth  the 
death  of  C,  "  the  vassal  last  vest  and  seised  in  all 
and  whole  the  lands  of  X"),  and  while  this  hypo- 
thesis is  contrary  to  the  facts  of  the  case,  the 
defender  is  not  allowed  to  contradict  it.  It  was 
not  necessary  to  say  that  the  pursuer  should  not 
contradict  it,  because  it  is  the  pursuer's  state- 
ment, and  is  indeed  the  condition  of  his  claim, 
that  the  lands  are  to  be  treated  as  in  non-entry. 
That  being  so,  neither  party  is  in  a  position  to 
found  on  any  implied  entry,  and  the  case  is  to  be 
determined  in  all  respects  as  if  the  defender  was 
unentered.  I  do  not  conceive  that  the  construc- 
tion requires  any  aid  from  equitable  considera- 
tion, but  it  is  a  construction  that  does  not  suffer 
from  any  equitable  test  that  may  be  applied  to 
it,  because  it  gives  the  superior  his  due — that  is, 
the  sum  which  he  is  entitled  to  receive  according 
to  the  original  charter  or  feu-contract. 

I  would  here  interpose  an  observation  which 
may  possibly  tend  to  remove  one  of  the  difficul- 
ties which  have  weighed  with  some  of  my 
colleagues — I  mean  the  difficulty  of  getting  over 
what  is  termed  the  new  investitnre  of  James 
when  James  Hamilton  became  entered  by  force 
of  the  statute.  My  observation  on  this  is,  that 
in  strictness  there  are  no  longer  any  investitures, 
and  therefore  the  distinction  peculiar  to  our 
feudal  law  between  a  new  investiture  and  a  mere 
renewal  of  the  investiture  has  no  longer  a  place 
in  our  legal  system.  I  think  that  in  Scotland  all 
property  is  now  enfranchised  or  made  freehold 
by  the  mere  act  of  taking  seisin  or  real  posses- 
(ion,  and  that  the  statutory  entry  is  not  a  thing 
substituted  for  investiture,  but  is  its  virtu^ 
abolition,  under  reservation  of  course  of  the 
superior's  pecuniary  rights. 

In  applying  the  principle  I  have  indicated  to 
the  facts  of  ttie  case,  I  have  only  to  consider 
what  would  be  the  casualty  due  by  "William 
Hamilton  in  consequence  of  the  death  of  John, 
supposing  that  the  implied  entry  of  the  statute 
were  non-existent     As  the  implied  entry  is  not 


pleadable  in  an  action  of  this  nature  I  think  it 
must  be  treated  as  non-existent.  In  that  caae  the 
lands  are  to  be  held  as  being  in  non-entry.  Now, 
as  William  combines  the  characters  of  heir  and 
singular  successor  he  is  entitled  to  take  the 
lands  ont  of  the  hypothetical  state  of  non-entry, 
just  as  he  might  have  taken  them  ont  of  actual 
non-entry,  by  payment  of  the  relief  duties 
exigible  from  heirs.  Indeed  the  decisions  go 
further,  because,  supposing  an  entry  were  to  be 
taken,  William  would  be  entitled  to  l>e  entered  as 
a  singular  successor  on  the  terms  appropriate  to 
heirs.  Under  no  oironmstanoes,  and  in  no  state 
of  the  title,  coold  a  d«  faeto  heir  be  required 
(according  to  the  feudal  law)  to  componnd  as  a 
singular  successor,  although  in  certain  cases 
which  are  not  hujus  loei  the  superior  mig^ht 
object  to  the  introduction  of  a  stranger  into  the 
destination  unless  composition  was  paid  for  or 
in  respect  of  the  insertion  of  his  name.  My 
opinion  therefore  is  that  although  the  defender 
was  entered  by  the  statute  as  a  disponee  of  James 
Hamilton,  who  again  was  entered  by  the  statute 
as  a  disponee  of  John,  neither  of  these  implied 
entries  are  to  be  regarded  in  this  qaestion,  sad 
so  the  defender  is  only  liable  for  the  oasnalty 
payable  by  an  heir. 

III.  I  conclude  by  stating  in  a  word  how  I 
conceive  the  Lord  Ordinary's  interlocutor  stands 
with  reference  to  previous  decisions.  I  have  not 
been  able  to  find  any  material  distinction  in  the 
speeietfacti  between  Ferrier's  Trutteet  v.  Bajfle^ 
and  the  present  case.  But  as  the  present  remit 
to  the  oonsulted  Judges  is  made  by  the  Division 
of  the  Court  in  which  the  oase  of  Verrier't  2Vu«. 
tet»  was  heard  and  determined,  I  suppose  that 
their  Lordships  desire  our  independent  opinions 
on  the  questions  of  law  argued  in  the  minutes  of 
debate.  The  Conveyancing  (Sootland)  Act  has 
opened  a  new  chapter  of  property  law,  and  after 
the  lapse  of  fifteen  years,  during  which  a  great 
number  of  points  have  come  up  for  decision,  it 
was  perhaps  considered  desirable  that  the 
present  question,  which  is  one  of  general  import- 
ance, should  be  considered  by  a  Court  differently 
constituted,  and  who  would  not  be  absolutely 
bound  by  the  opinions,  however  weighty,  of  a 
numerically  smaller  body  of  Judges, 

With  regard  to  the  series  of  cases,  indading 
lioumore's  Trutteet,  with  which  I  have  a  long- 
standing acquaintance,  and  Lamont  v.  Banian, 
which  went  to  the  House  of  Lords,  I  conceive 
that  the  Lord  Ordinary's  interlocutor  is  not  in 
conflict  with  them.  These  cases  only  settled  this 
principle,  that  where  the  proposed  limitation  of 
the  casualty  to  a  duplicand  fea-dnty  depended  on 
the  taking  of  an  entry — that  is,  on  doing  some- 
thing which  could  no  longer  be  dene — the  - 
defender  must  fail.  In  the  present  ease  the 
defender  is  entitled,  as  I  think,  to  the  privilege 
of  an  heir  irrespective  of  the  form  of  the  title  in 
his  person. 

Loud  Einnbab — I  remain  of  the  opinion  to 
which  I  gave  effect  in  the  interlocutor  under 
review,  but  the  special  point  of  the  caae  is  more 
clearly  brought  out  in  the  opinion  of  Lord  Adam, 
in  which  I  concur. 

I  do  not  think  that  there  can  be  any  serious 
question  as  to  the  state  of  the  feudal  title.  Bat 
in  consequence  of  the  Statute  of  1874  the  supe- 
rior's right  to  casualties  no  longer  depends  upon 
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the  actaal  atata  of  the  title.  -  The  general  purpose 
of  the  enactments  which  require  consideration 
appears  to  be  to  abolish  the  necessity  for  the 
superior's  intervention  in  order  to  complete  the 
title  of  heirs  and  disponees,  and  at  the  same  time 
to  leave  the  pecuniary  rights  and  liabilities  of 
superior  and  vassal  as  far  as  possible  untouched 
by  the  changes  introduced  into  the  system  of 
conveyanoing.  In  saying  this,  I  of  course  accept 
as  perfectly  sound  and  autharitative  the  opinions 
'which  were  expressed  in  the  House  of  Lords  in 
Xiomont  V.  Rankin.  It  was  there  pointed  out 
that  the  liCgislature  had  expressed  no  intention 
such  as  had  been  assumed  by  the  minority  of  the 
Judges  "  to  leave  payments  to  a  superior  exactly 
as  they  were,  and  not  to  give  him  in  any  case  a 
title  to  a  more  valuable  casualty  than  he  would 
have  had  if  the  «Act  had  not  passed. "  But  the 
particular  ease,  with  reference  to  which  it  was 
held  that  no  such  intention  had  been  expressed, 
was  that  of  a  singular  successor,  who,  but  for  the 
Act,  might  have  escaped  composition  by  procnr- 
ing  the  entry  of  the  disponer's  heir.  On  the 
general  question  Lord  Blackburn  says — "I  agree 
that  it  was  not  the  object  of  the  Act  to  produce 
any  change  in  the  pecuniary  relations  between 
superior  and  vassal ;  and  if  I  could  see  any 
reasonable  construction  of  the  language  used  by 
the  Legislature  which  would  avoid  doing  so,  I 
should  feel  inclined  to  adopt  that  couBtruotioD. 
But  I  do  not  think  it  would  be  justifiable  to 
interpolate  a  scheme  for  this  purpose  not  ex- 
pressed by  the  Legislature."  His  Lordship 
therefore  held  that  the  heir  of  an  extinguished 
mid-superiority  could  not  be  put  forward  to 
protect  the  actual  proprietor  of  the  lands.  Bat 
although  the  Act  contains  no  such  scheme  as 
was  required  to  support  the  argument  in  Lamotit 
V.  Rankin,  it  does  contain  provisions  for  main- 
taining unchanged  the  pecuniary  relations  of  the 
superior  and  his  actual  vassal,  not  by  enabling 
the  estate  to  be  taken  up  by  a  person  who  has  no 
right  to  it,  but  by  fixing  the  conditions  on  which 
a  claim  for  casualty  may  be  mode  against  the 
true  proprietor.  It  is  material  therefore  to 
inquire  what  the  rights  of  the  parties  would  have 
been  if  the  Act  had  not  passed. 

The  facts  are  simple.  John  Hamilton  the 
second  of  Greenbank  was  the  superior's  vassal 
in  the  lands.  But  he  had  conveyed  the  domi- 
nium utile  to  his  brother  James  Dunlop  Hamilton, 
who  was  infeft  in  a  subaltern  fee  as  the  vassal  of 
John.  James  Dunlop  Hamilton's  subaltern  right 
might  be  converted  at  any  time  by  the  superior's 
confirmation  of  his  infeftment  into  a  holding  of 
and  under  the  superior.  But  if  the  Act  had  not 
passed  it  is  not  probable  that  that  step  would 
ever  have  been  taken.  There  was  no  reason  for 
displacing  John  from  the  immediate  fee  during 
his  lifetime;  and  when  ke  died  in  1877  his 
brother  James  was  his  heir-at-law,  and  in  the 
ordinary  course  of  things  he  would  have  com- 
pleted his  title  in  that  character,  entered  with 
the  superior  as  his  brother  John's  heir,  and 
thereafter  consolidated  the  dominium  utile  with 
the  mid-superiority.  By  completing  his  title  in 
this  way  he  would  not  have  subjected  himself  to 
a  claim  for  composition,  but  would  have  entered 
as  heir  for  payment  of  relief  duty  only,  and 
when  he  died  in  1886  the  defender  would  have 
entered  on  the  same  condition  as  the  heir  of 
the   investitare,  because   nothing  would   have 


happened  to  disturb  the  investiture  created  by 
the  infeftment  of  John  Hamilton  of  Bodgerton, 
the  defender's  grandfather.  John  Hamilton  the 
first,  John  Hamilton  the  second,  James  Dunlop 
Hamilton,  and  the  defender  would,  each  in  hja 
turn,  have  entered  as  heir  of  that  investiture. 

The  defender's  position  would  have  been  just 
the  same  if  James,  as  might  have  happened, 
had  continued  to  possess  on  his  subaltern  infeft- 
ment after  John's  death,  and  had  made  up  no 
title  to  the  mid-superiority.  The  defender  in 
that  event,  as  heir  of  John,  might  have  taken  up 
the  estate  left  in  his  kcereditat  jaeens,  taken 
infeftment  on  his  special  service,  and  so  entered 
as  heir. 

It  would  have  made  no  difference  t9  the 
defender  if  James  had  applied  for  confirmation. 
He  eonld  not  have  compelled  an  entry  in  that 
manner  without  payment  of  composition  during 
his  brother  John's  life,  because  as  he  was  only 
presumptive  heir  a  conveyance  to  him  was  not  a 
mere  propelling  of  the  succession.  But,  on  the 
other  hand,  he  could  not  have  been  compelled  to 
enter  until  the  death  of  John,  or  to  enter  at  any 
time  in  any  other  character  than  that  of  heir. 
If  he  had  completed  his  title  on  John's  death  by 
confirmation  of  his  own  infeftment  he  would 
not  have  been  liable  for  composition,  because 
he  was  in  fact  the  heir  of  the  last  vassal,  and 
might  have  entered  in  that  character  if  he  had 
thought  fit.  But  whether  he  had  been  required 
to  pay  composition  or  not,  and  whether  his  con- 
firmation had  been  obtained  before  or  after  the 
death  of  his  brother,  the  defender  would  have 
been  the  heir  of  an  enfranchised  investiture, 
and  would,  when  the  snccession  opened,  have 
been  entered  as  such  for  relief.  In  whatever 
manner  the  title  of  James  Dunlop  Hamilton  had 
been  completed,  therefore,  the  defender  could 
never  have  been  made  liable  for  composition 
under  the  old  law. 

The  question  tlierefore  is,  whether  the  statute 
gives  the  superior  a  right  which  the  prior  law 
would  not  have  given  him  7 

It  cannot  be  disputed  that  immediately  npon 
the  passing  of  the  Act  James  Dunlop  Hamilton 
as  proprietor  infeft  was  entered  by  force  of  its 
provisions  with  the  pursuer  as  his  immediate 
lawful  superior ;  and  as  a  necessary  consequence 
of  his  entry  the  mid-superiority  which  had  been 
left  in  the  person  of  John  Hamilton  was  extia- 
guished.  On  John  Hamilton's  death,  therefore 
his  heir,  if  he  had  left  a  nearer  heir  than  James, 
could  not  have  taken  up  his  estate  of  mid-supe- 
riority so  as  to  interpose  a  vassal  between  the 
superior  and  James  or  his  snccessof  in  the  domi- 
nium utile.  This  is  decided  in  Lamont  v.  Rankin. 
It  was  equally  impossible  for  James  himself  to 
take  up  the  mid-superiority,  because  he  was 
already  entered  in  the  full  fee.  This  is  decided 
in  Bayley  v.  Ferrier.  Btit  the  inference  which 
it  is  proposed  to  draw  from  this  admitted  state 
of  the  title  appears  to  me  to  be  a  mere  assump- 
tion altogether  unsupported  by  any  provision  of 
the  statute.  It  is  assumed  that  because  James 
Dunlop  Hamilton  was  entered  by  the  passing  of 
the  Act  to  the  same  effect  as  if  the  superior  had 
confirmed  his  infeftment  he  therefore  became 
liable  in  consequence  of  hi*  entry  for  the  same 
casualty  which  he  would  have  required  to  p&y 
under  the  former  law  if  he  had  applied  for  con- 
firmation daring  his  brother  John's  lifetime.     It 
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is  aaid  that  the  right  to  enforce  payment  may 
have  been  postponed  by  the  proTision  that  the 
superior  shall  not  demand  a  casualty  sooner  than 
be  conld  by  the  former  law  have  required  a  new 
vassal  to  enter,  but  the  assumption  is  that 
nevertheless  the  liability  attached  immediately 
by  the  operation  of  the  statute  upon  the  title  as 
it  stood  in  1874.  But  the  statute  creates  no 
such  liability  as  a  oonseqaeuce  of  the  implied 
entry.  It  dispenses  with  the  necessity  for  the 
superior's  intervention  in  order  to  complete  the 
title  of  an  heir  or  a  dispones  by  entry,  and  the 
abolition  of  the  superior  s  right  to  enter  heirs  or 
disponees  by  his  own  writ  or  charter  and  not 
otherwise  carries  with  it  of  necessity  the  aboli- 
tion of  his  right  to  exact  payment  of  relief  duty 
or  composition  as  the  condition  of  his  granting 
an  enti^.  His  pecuniary  rights  are  saved  as  far 
as  possible  by  other  provisions.  But  the  Act 
gives  him  no  right,  either  in  express  words  or  by 
implication,  to  exact  a  casualty  in  respect  of 
every  entry.  If  such  a  right  had  been  conferred 
it  would  have  given  a  most  unreasonable  advan- 
tage to  the  superior,  because  it  would  have  given 
him  right  to  a  year's  rent  upon  every  transmission 
of  the  property  whether  the  lands  were  in  non- 
entry  or  not.  But  the  entry  implied  by  the 
registration  of  a  conveyance  during  the  lifetime 
of  an  existing  vassal  does  not  of  itself  give  right 
to  a  casualty,  and  there  may  be  many  such 
entries  for  which  no  casualty  can  ever  be  de- 
manded. This  appears  to  me  to  be  the  necessary 
consequence  of  the  provisions  for  maintaining 
the  pecuniary  rights  and  liabilities  of  superior 
and  vassal. 

The  provisions  for  this  purpose  are  in  sub- 
sections three  and  four  of  section  fonr.  But 
sub-section  three  has  no  application  to  the  pre- 
sent case.  That  sub-section  provides  that  the 
"  implied  entry  shall  not  prejudice  or  affect  the 
right  or  title  of  any  superior  to  any  casualties, 
feu-duties,  or  arrears  of  feu-duties  whicb  may 
be  due  or  exigible  in  respect  of  the  lands  at  or 
prior  to  the  date  of  such  entry;'  and  it  goes  on 
to  reserve  to  the  superior  all  rights  and  remedies 
competent  to  him  under  the  existing  law  for 
recovering  such  fen-duties  or  casualties  subject, 
to  the  proviso  already  mentioned.  But  there 
was  no  casualty  due  or  exigible  in  respect  of  the 
lands  at  or  prior  to  the  date  of  James  Dunlop 
Hamilton's  entry,  and  the  superior  had  no  right 
or  remedy  for  recovering  casualties  which  conld 
have  been  put  in  force  at  that  date.  This  par- 
ticular enactment  therefore  bas  no  bearing  on 
the  case,  and  the  rights  of  the  parties  to  this 
action  must  be  regulated  by  the  fonrth  sub- 
section, and  not  by  the  third.  But  the  fourth 
sub-section  gives  no  right  to  any  casualty 
except  when  the  lands  have  come  into  the 
position  in  which  but  for  the  passing  of  the  Act 
the  superior  would  have  been  entitled  to  sue  a 
declarator  of  non-entry.  Now,  it  is  certain  that 
the  superior  would  not  have  been  entitled  under 
the  prior  law  to  sue  a  declarator  of  non-entry  so 
long  as  John  Hamilton  continued  in  life.  The 
right  to  a  casualty  therefore  did  not  accrue  until 
John  Hamilton's  death,  and  accordingly  I  take  it 
to  be  clear  that  if  a  change  of  ownership  had 
t«ken  place  before  John  Hamilton  died  the  only 
casualty  exigible  in  consequence  of  his  death 
would  then  have  been  payable  by  the  new  pro- 
prietor as  his  successor  in  the  lands,  and  no 


casualty  would  ever  have  been  exigible  from  any- 
body in  respect  of  James  Dnnlop  Hamilton's 
entry.  There  might  indeed  have  been  many 
changes  of  ownership  between  the  entry  of  James 
and  the  death  of  John,  and  every  new  owner  in 
succession  might  have  been  entered  by  implica- 
tion of  the  statute,  and  yet  none  of  them  would 
have  been  liable  for  a  casualty  except  the  owner 
in  right  of  the  lands  at  the  date  of  John  s  death. 
The  statutory  action  conld  have  been  brought 
against  him  alone,  and  the  intermediate  proprie- 
tors would  be  in  no  way  affected  by  the  only 
remedy  which  the  action  affords.  For  the  only 
remedy  is  to  enter  into  possession,  and  draw  the 
rents  imtil  the  casualty  is  paid. 

The  importance  of  this  consideration  is,  that 
when  the  right  accrued  James  Dnnlop  Hamilton 
was  the  heir-at-law  of  his  brother  John,  and  if 
he  had  been  required,  as  he  might  have  been, 
to  pay  a  casualty  as  John's  successor  in  the  lands 
he  wonld  therefore  have  been  liable  for  relief  dnty 
only,  and  not  for  composition.  This  appears  to 
me  to  follow  from  the  well-settled  rule  of  the 
former  law  that  the  casualty  mast  be  deter- 
mined by  the  character  of  the  applicant  for 
entry,  and  not  by  the  form  of  his  title.  There 
are  many  decisions  to  this  effect.  Bnt  that  which 
appears  to  be  most  directly  in  point  is  the 
Marquess  of  Hastingt  v.  Oswald,  21  D.  871,  be- 
cause except  for  the  implied  entry  it  is  nndis- 
tingnisbsble  from  the  present.  James  Oswald 
held  the  lands  of  Auchencmive  by  an  entailed 
title  immediately  of  and  under  the  Marquees  of 
Hastings.  In  1849  he  disentailed  with  the  eon- 
sent  of  the  three  next  heirs,  none  of  whom  was 
heir-apparent,  and  thereafter,  in  performance  of 
the  contract  for  disentail,  he  executed  •  new 
entail  in  favour  of  his  nephew  Alexander  Oswald, 
as  institute,  and  a  series  of  heirs.  This  waa  not 
a  mere  propelling  of  the  succession,  because  (aa 
appears  from  the  Session  papers)  the  lands  were 
conveyed  to  Alexander  Oswald,  with  entry  as  at 
the  date  of  the  conveyance  in  October  1849,  and 
Alexander,  being  a  nephew  of  the  disponer,  might 
of  course  have  been  excluded  from  the  aucceasion 
under  the  former  investiture  by  the  birth  of  an 
heir  of  the  body.  When  the  fee  became  vacant 
on  the  death  of  James  Oswald  in  1853  the  supe- 
rior maintained  that  Alexander  Oswald  held  by  a 
singular  title,  because  his  right  stood  upon  • 
conveyance  inter  vitoi  executed  in  performance 
of  a  contract  by  the  last  vassal.  But  the  Court 
held  that  he  was  entitled  to  entry  by  a  charter  of 
conflrmstion  for  the  same  payment  as  if  he  had 
entered  by  service  as  heir  of  the  old  investiture, 
because  idthough  his  right  to  the  lands  stood 
upon  a  conveyance  infer  vivot  he  was  in  fact  the 
heir  of  the  vassal  last  vest  and  seised  in  the  fee. 
The  case  was  complicated  with  another  qnestion, 
because  the  subsequent  destination  under  the  new 
entail  differed  from  that  of  the  old  entail,  and  it 
was  accordingly  found  that  "a  reservation  must 
be  admitted  into  the  charter  of  confirmation  by 
which  the  new  investiture  is  established  reserving 
to  the  superior  his  right  to  claim  a  year's  rent 
upon  the  entry  of  the  first  substitute  who  shall 
not  be  the  then  existing  heir  under  the  former 
investiture,  and  to  the  vassal  any  legal  defence 
against  such  claim. "  This  part  of  the  judgment 
bas  a  material  bearing  on  the  argument.  Bat 
the  point  of  importance  at  present  is  that  the 
casualty  was  determined  by  the  new  vaaeal's  per- 
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Bonal  oharaoter  aa  heir  of  the  old  destination,  and 
not  by  the  title  nnder  which  alone  he  oonld  hold 
the  lands.  On  the  game  reasoning  James  Dnnlop 
HaiBilton  would  have  been  entitled,  if  the  Act  of 
1874  had  not  passed,  to  demand  a  confirmation 
of  bis  existing  infeftment  for  payment  of  relief 
duty,  because  although  he  held  the  lands  upon 
a  singular  title  he  was  in  fact  the  heir  of  the 
last  inrestitore.  The  only  difference  is  that  there 
'wonld  have  been  no  occasion  to  make  any  reser- 
vation in  the  charter,  because  the  confirmation 
after  John's  death  of  his  conreyance  to  James, 
and  of  the  infeftment  following  npon  it,  would 
have  made  no  change  whatever  in  the  iuTestiture. 
It  was  a  mere  renewal  of  the  old  investiture, 
because  no  one  oonld  take  up  the  estate  in  succes- 
sion to  James  as  his  heir  who  was  not  also  the  heir 
of  the  heir  of  the  old  investiture. 

The  question  then  is,  whether  James  Hamil- 
ton had  lost  the  right  Ur  have  the  benefit 
of  bis  confirmation  for  payment  of  relief 
by  reason  of  his  implied  entry  under  the 
statute?  I  think  he  had  not,  because  the 
statute  subjects  the  sncoessor  of  a  deceased 
Tassal  to  no  other  casualty  than  would  have  been 
exigible  nnder  the  old  law  if  such  successor  had 
been  required  to  enter  at  the  date  when  the  right 
accrues.  It  is  true  that  at  that  date  James 
Hamilton  could  not  have  made  up  a  title 
by  special  service  as  heir,  because  he  had  been 
already  entered  by  the  confirmation  of  his  prede- 
cessor's conveyance  ;  and  it  is  equally  true  that 
under  tbe  former  law  the  superior  could  not  be 
compelled  to  enter  his  last  vassal's  successor 
in  the  character  of  heir  unless  his  right  were 
judicially  ascertained  by  a  special  service.  But 
tbe  point  is,  that  although  tbe  successor  could 
not  enter  as  heir  by  reason  of  the  form  of  his 
title  he  was  still  entitled  to  the  benefit  of  his 
character  as  heir,  and  might  demand  an  entry  by 
charter  of  resignation  or  charter  of  confirmation 
for  payment  of  relief,  and  it  was  decided  in 
Mackintosh  v.  Mackintoth  that  a  successor  who 
has  been  already  entered  by  the  implied  confir- 
mation of  his  ancestor's  conveyance  is  still 
entitled  to  the  same  benefit  if  he  be  in  fact  the 
heir  at  the  time  when  the  right  to  casualty 
accrues.  This  decision  appears  to  me  to  be 
directly  applicable  to  the  case  of  James  Dunlop 
Hamilton.  I  agree  that  it  would  not  be  in  point, 
if  tbe  right  to  composition  accrued  at  the  date 
when  the  Act  came  into  force  in  consequence  of 
the  implied  confirmation  of  his  infeftment,  or,  in 
other  words,  if  that  implied  entry  were  the  sole 
gronnd  of  the  pursuer's  claim,  but,  for  the 
reason  already  given,  I  think  this  is  a  false 
assumption.  The  right  does  not  arise  from  the 
implied  entry,  but  from  the  subsequent  death  of 
tbe  last  entered  vassal.  In  this  respect  the  case 
of  Madcintoth  v.  Maekintoih  resembles  the  pre- 
sent. The  only  effect  of  the  implied  entry  in 
the  one  case,  as  in  the  other,  is  to  prevent  the 
new  vassal  from  entering  by  special  service. 
But  that  does  not  prevent  him  from  saying  that 
be  is  in  fact  the  heir.  The  principle  which  I  take 
to  be  recognised  in  the  case  of  Mackintoth  is, 
that  the  casualty  payable  by  a  suocessor  already 
entered  by  force  of  the  statute  is  to  be  fixed  by 
the  same  rule  as  if  he  were  demanding  a  charter 
at  the  time  when  the  action  for  casualty  is 
raised. 
Bat,  apart  from  that  decision,  I  think  the  game 


oonolnsions  follow  from  the  conditions  which 
the  statute  attaches  to  the  superior's  right  of 
action.  The  case  in  which  alone  the  action  can 
be  brought  is  when  the  superior  would,  "  but  for 
the  Act,  be  entitled  to  sue  a  declarator  of  non- 
entry  against  the  snocessor  of  the  vassfd  in  the 
lands;"  and  it  is  to  be  brought  "against  such 
successor  whether  he  shall  be  infaft  or  not."  It 
may  be  proper  to  observe  that  the  Act  seems  to 
contemplate  the  possibility  of  a  declarator  of 
non-entry  being  sustained  by  reason  of  special 
stipulations  in  the  feu-contract,  because  the 
prescribed  form  of  summons  contains  alterna- 
tives by  which  it  might  be  adapted  to  such  cases 
if  they  occurred,  and  which  are  inapplicable  to 
the  normal  case  of  non-entry  by  death.  But  the 
only  case  which  it  is  necessary  to  consider  for 
tbe  present  purpose  is  that  of  a  feu-right  con- 
ceived in  tbe  ordinary  terms.  And  there  can  be 
no  question  as  to  the  effect  of  the  provision  just 
cited  in  its  application  to  such  a  right.  It 
requires  the  superior  to  show  as  the  condition 
of  his  right  of  action,  first,  that  the  vassal  last 
vest  and  seised  in  the  lands  has  died,  because 
that  is  the  only  event  which  could  have  brought 
the  lands  into  non-entry  ;  and  secondly,  that  his 
successor,  "whether  by  succession  or  by  convey- 
ance," still  remains  unentered,  because  that  is 
the  condition  which  nnder  the  former  law  he 
could  have  sued  a  declarator  of  non-entry.  The 
prescribed  form  of  summons  is  exactly  in  accord- 
ance with  the  substantive  enactment,  because 
it  reqaires  the  pursuer  to  set  forth  that  the 
casualty  has  become  due  "in  consequence  of  the 
death  of  the  vassal  last  vest  and  seised  in  the 
lands."  Now,  that  is  an  assertion  which  could 
not  be  made  if  the  implied  entry  were  to  be 
taken  into  account,  because  the  vassal  last  vest 
and  seised  would  in  that  case  be  either  the 
defender  in  the  action,  or  any  predecessor  who 
had  obtained  such  entry,  and  therefore,  as 
a  necessary  complement  of  the  provision  which 
requires  the  superior  to  treat  the  vassal  on 
whose  death  tbe  right  accrues  as  the  last 
entered  vassal,  it  is  provided  that  "  no  implied 
entry  shall  be  pleadable  in  defence  against  the 
action."  The  superior  therefore  is  to  bring  bis 
action  on  the  assumption  that  no  entry  has 
taken  place  since  that  of  the  vassal  whose  death 
he  alleges  as  the  ground  of  his  right,  and  the 
defender  is  forbidden  to  traverse  that  assumption 
by  alleging  an  implied  entry.  But  if  the  implied 
entry  is  to  be  disregarded  for  the  purposes 
of  the  action  the  liability  for  a  casualty 
must  be  determined  on  the  assumption  that 
the  last  entered  vassal's  successor  still  re- 
quires to  obtain  an  entry ;  or,  in  other  words, 
he  is  to  pay  for  the  entry  which  the  statute  has 
given  him  on  the  same  footing  as  if  he  were 
demanding  a  charter  from  the  superior  in  answer 
to  a  declarator  of  non-entry.  The  question 
therefore  must  be  whether,  if  he  were  not 
entered  at  the  date  of  the  action,  he  could  have 
demanded  a  charter  without  paying  composition 
as  for  a  new  investiture. 

If  the  superior  had  brought  such  an  action  in 
1877  it  does  not  appear  to  me  that  James  Dunlop 
Hamilton's  right  to  demand  a  charter  without 
oompositiou  could  have  been  disputed.  The 
pursuer  would  have  alleged,  as  he  does  now,  that 
tbe  oasnalty  had  become  due  in  consequence  of 
the  death  of  John  Hamilton,  who  was  the  last 
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entered  vasgal.  The  answei  woald  have  been 
that  the  defendei  was  heir  of  line  of  this  last 
vassal,  and  had  therefore  right  to  obtain  a 
charter  ooniirming  the  titles  on  which  he  already 
held  the  lands  for  payment  of  relief,  and  the 
superior  could  not  have  maintained  that  the 
implied  entry  had  excluded  that- right  without 
admitting  that  he  had  been  already  entered,  and 
so  contradicting  bis  own  ground  of  action.  It 
has  been  suggested  that  he  might  nevertheless 
f onnd  upon  the  title  of  the  defender,  who  could 
not  dispute  bis  own  title,  and  that  that  title 
would  have  disclosed  a  change  of  the  investiture. 
That  is  just  saying  in  other  words  that  John 
Hamilton  was  not  the  last  entered  vassal,  because 
there  can  be  no  change  of  investiture  nntil  a 
new  charter  has  been  obtained  from  the  superior 
in  favour  of  strangers  to  the  old  investiture. 
But  the  suggestion  is  fallacious,  because  it  con- 
fuses between  the  title  upon  which  the  vassal 
may  be  supposed  to  have  entered,  or  to  have 
right  to  enter,  and  the  entry  itself.  The  pur- 
suer's argument  indeed  appears  to  me  to  be 
vitiated  throughout  by  this  inaccurate  use  of  the 
terms  "entry"  and  "investiture."  It  is  elemen- 
tary, but  it  has  not  perhaps  been  sufficiently 
kept  in  view,  that  the  entry  of  a  vassal  who  has 
been  infeft  upon  the  precept  of  a  prior  vassal, 
and  not  direcUy  upon  the  precept  of  the  superior, 
means  nothing  but  the  superior's  recognition  of 
the  infeftment.  The  investiture  in  like  manner 
is  the  title  and  infeftment  plui  the  recognition. 
It  would  not  therefore  have  occurred  to  me  to 
doubt  that  either  party  might  found  upon  the 
vassal's  title  notwithstanding  the  prohibition 
against  pleading  the  implied  entry.  It  must  be 
permissible  to  found  upon  the  title  for  the  pur- 
pose of  ascertaining  the  successor  in  the  lands, 
against  whom  alone  the  action  lies.  But  what 
cannot  be  pleaded  is  not  the  title,  but  the  recog- 
nition of  the  title,  which  would  otherwise  have 
been  implied  under  sub-section  2.  In  other 
words,  the  statute  says  that  it  shall  not  be  main- 
tained that  the  registration  of  a  conveyance  dur- 
ing the  lifetime  of  an  entered  vassal  has  operated 
as  a  recognition  of  the  disponee  by  the  superior 
or  as  a  change  of  the  investiture.  It  cannot  of 
course  have  changed  the  investiture  if  it  is  not  a 
recognition  at  the  disponee,  beoause  it  is  elemen- 
tary and  fundamental  that  an  investitnre  once 
recognised  cannot  be  displaced  except  by  a 
return  of  the  feu  to  the  superior,  or  by  the 
superior's  recognition  of  a  stranger. 

If  this  action  had  been  brought  therefore  in 
1877  James  Hamilton's  title  would  have  dis- 
closed no  change  whatever  in  the  investitnre. 
It  would  have  shown  only  that  James  Hamilton, 
who  was  the  heir  of  the  investiture,  had  been 
already  entered  by  a  charter  by  progress,  which, 
if  it  had  not  been  implied  by  the  statute,  he 
would  have  been  entitled  to  obtain  for  relief. 
The  implied  writ  of  confirmation  would  no  doubt 
have  altered  the  investiture  if  it  had  enabled 
James  Hamilton's  heirs  to  enter  for  relief, 
although  they  were  not  also  the  heirs  of  John, 
and  therefore  could  not  have  come  in  as  heirs 
under  the  original  grant.  But  the  implied  entry 
of  James  Hamilton  could  not  prejudice  the 
snperior's  right  in  this  way,  because  it  could  not 
be  used  to  enable  a  stranger  to  enter  as  heir,  or 
to  enable  James  Hamilton  himself  to  escape 
liability  for  composition  if  he  were  not  the  heir 


when  the  right  to  a  easnalty  aocmed. 

This  is  a  material  difference  between  the  im- 
plied entry  under  the  statute  and  the  entry 
obtained  under  the  former  law  by  actual  charter. 
By  the  old  law  the  casualty  payable  for  the  entry 
of  a  new  vassal  was  necessarily  fixed  at  the  date 
of  entry,  because  the  entry  discharged  the  olaini. 
By  the  new  law  it  is  fixed  when  the  right  aceraes, 
or  when  the  action  is  brought,  because  the  im- 
plied entry  does  not  affect  the  claim.  But  by 
the  former  law  the  superior  could  not  exact  a 
year's  rent  as  the  price  of  a  new  charter,  nnlesa 
be  thereby  admitted  strangers  to  the  fen,  from 
whom  he  would  have  no  other  opportunity  of 
exacting  composition.  The  second  branch  of 
the  case  of  Ueutingt  v.  Omnald  shows  that  eren 
when  a  new  charter  altered  the  destination  the 
superior  would  not  be  entitled  to  composition  on 
granting  the  charter  if  his  right  to  demand  it  when 
a  stranger  substitute  presented  himself  oonld  be 
effectually  reserved.  On  similar  groundsit  appears 
to  me  that  he  cannot  exact  a  year's  rent,  because 
of  its  being  uncertain  at  the  date  of  the  implied 
entry  whether  the  title  thereby  confirmed  would 
operate  in  favour  of  an  heir  or  of  a  stranger  at 
the  date  when  the  casualty  should  become  due. 
The  implied  entry  is  not  a  recognition  by  the 
superior  of  a  new  vassal  and  his  heirs,  who  may 
be  strangers  to  the  existing  investitnre,  and 
therefore  he  is  not  entitled  to  be  paid  for  it  as 
if  it  involved  snch  recognition.  The  pursuer's 
right  to  casualties  remained  after  James  Hamil- 
ton's entry  exactly  as  it  was  before— a  right  to 
exact  payment  of  a  casualty  on  John's  death,  on 
the  footing  that  his  investiture  was  still  the  rule 
of  the  feu,  and  the  successor's  liability  must  be 
determined  upon  that  footing,  irrespective  of 
the  implied  entry.  If  John  had  left  heirs  of  his 
body  James  would  not  have  been  his  heir,  and 
must  have  paid  composition  at  his  death.  Bat 
since  he  was  in  fact  the  heir  he  would  have  been 
liable  only  for  relief  on  the  same  ground  on 
which  he  conld  then  have  obtained  a  charter  of 
confirmation  for  payment  of  relief  under  the 
former  law. 

If  James  Hamilton  would  have  been  liable  only 
for  relief,  it  follows  that  the  defender's  liability 
is  also  for  relief,  because  he  is  the  heir  both  of 
James  and  of  John,  and  might  therefore  have 
obtained  a  confirmation  of  the  conveyances  and 
infeftments  by  which  he  holds  the  lands  without 
paying  a  year's  rent  for  it.  But  the  form  of  the 
action  agsiost  him  brings  out  with  remarkable 
clearness  the  contradiction  which  appears  to  me 
to  make  the  pursuer's  case  untenable.  He  did 
not  think  proper  to  make  any  claim  for  oasnalty 
during  James  Hamilton's  life,  and  in  stating  the 
claim  against  the  present  defender  be  bad  there- 
fore to  consider  whether  the  casualty  became  due 
on  the  death  of  John  or  on  the  death  of  James. 
As  the  action  is  laid  he  founds  his  claim  on  the 
death  of  John  as  the  last  vassal.  And  this  view 
may  probably  be  supported  on  the  ground  that 
although  James  was  entered  by  force  of  the 
statute  he  paid  no  casualty,  and  therefore  that 
there  is  nothing  to  prevent  the  pursuer  from 
alleging  that  he  would  under  the  old  law  have 
been  entitled  to  sue  a  declarator  of  non-entry  in 
consequence  of  the  death  of  John.  But  then 
the  pursuer's  case  must  be  that  John  Hamilton 
was  the  last  entered  vassal,  or,  in  other  words, 
that  nothing  has  occurred  to  disturb  the  invest!- 
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tnre  since  the  date  of  his  entry,  and  aooordingly 
he  alleges  aa  the  ground  of  his  action  that  a 
casualty  has  become  due  in  consequence  of  the 
death  of  John  Hamilton,  "who  was  the  vassal 
last  vest  and  seised  in  the  lands."  This  is  said 
to  be  a  technical  and  immaterial  point.  I  veu- 
tare  to  think,  on  the  contrary,  that  it  is  of  vital 
iiBportanoe,  because  the  superior  has  no  action 
iiniess  he  can  show  that  but  for  thb  Act  be  would 
be  entitled  to  sue  a  declarator  of  non-entiy. 
Now,  the  only  way  in  which  the  lands  could  have 
fallen  into  non-entry  before  the  passing  of  this 
Act  was  by  the  death  of  the  vassal  last  vest  and 
seised  as  of  fee.  The  foundation  of  the  pursuer's 
action  therefore  is  the  averment  that  John 
Hamilton  was  the  vassal  last  vest  and  seised  in 
the  lands.  But  that  implies  an  averment  that 
no  other  vassal  has  entered  since  his  death,  or, 
to  nse  the  language  of  the  old  law,  to  which  the 
parsuer  is  required  by  the  statute  to  appeal,  that 
the  fee  is  still  vacant  in  consequence  of  his 
death.  If  these  propositions  cannot  be  sub- 
stantiated the  action  fails.  But  then  it  follows 
that  the  investiture  established  by  the  original 
charter  to  John  Hamilton  of  Hodgerton  has  not 
been  changed  for  the  purpose  of  this  action. 
The  superior's  right  to  casualty,  and  the  corre- 
sponding liabiUty  of  the  vassal,  must  be  measured 
by  the  same  investiture.  And  when  the  pursuer  . 
avers  that  John  Hamilton  was  the  last  entered 
vassal  the  casualty  payable  must  of  necessity  be 
determined  by  the  relation  of  his  successor  in 
the  lands  to  his  investiture,  because  that  is  the 
last  investiture  according  to  the  pursuer's  own 
statement.  The  pursner  cannot  be  permitted  to 
contradict  his  own  ground  of  action,  and  the 
condition  of  his  action  is  that  he  has  recog- 
nised no  new  vassal,  or,  in  other  words,  that  he 
has  made  no  change  in  the  investiture  since  the 
entry  of  John  Hamilton.  He  cannot  be  per- 
mitted to  say  that  nobody  has  been  recognised 
since  John  Hamilton,  and  therefore  that  John 
Hamilton's  heirs  are  the  only  persons  enfran- 
chised, and  at  the  same  time  to  say  that  James 
was  recognised  dnring  John's  lifetime,  and  there- 
fore that  John's  heir  must  pay  composition.  If 
the  superior's  right  is  to  depend  on  the  assump- 
tion, which  the  statute  requires  to  be  made,  that 
John  Hamilton  was  the  last  entered  vassal,  it 
appears  to  me  to  follow  that  the  vassal's  liability 
must  be  determined  upon  the  same  assumption. 
I  cannot  suppose  that  this  admits  of  argument. 
The  right  and  the  liability  must  necessarily  be 
reciprocal.  These  are  not  two  different  or  separ- 
able things,  but  only  two  aspects  of  the  same 
obligation.  If  the  statute  provides  that  the  im- 
plied entry  shall  not  be  considered  as  a  recogni- 
tion so  as  to  affect  the  liabiUty  of  the  vassal  it 
follows  of  necessity  that  it  shall  not  be  con- 
sidered as  a  change  of  the  investiture  so  as  to 
alter  the  right  of  the  superior. 

But  if  this  reasoning  be  erroneous,  and  the  old 
investiture  has  been  extinguished  by  the  entry  of 
James  Donlop  Hamilton,  the  defender  is  the  heir 
of  the  new  investiture,  and  in  that  character  is 
liable  only  for  relief.  It  is  of  no  consequence 
whether  James  paid  a  casualty  or  not  if  he  is  to 
be  considered  as  an  entered  vassal  for  the  purpose 
of  the  action.  For  it  is  decided  that  no  casualty 
exigible  from  James  can  be  demanded  from  the 
defender,  and  I  do  not  understand  that  there  is 
any  difference  of  opinion  upon  this  poin^    If  the 


pursuer  chose  to  waive  his  claim  against  an 
entered  vassal  he  must  submit  to  the  loss.  He 
cannot  throw  it  upon  a  succeeding  vassaL 

The  pursuer  is  in  this  dilemma.  Either  the 
investiture  has  not  been  changed  since  the  entry 
of  John,  and  in  that  case  the  defender  is  liable 
only  for  relief,  because  be  is  the  heir  of  the  old 
investiture ;  or  else  it  has  been  changed  by  the 
entry  of  James,  and  in  that  ease  the  defender  is 
still  liable  for  relief  only,  because  he  is  the  heir 
of  the  new  investitnre.  The  pursuer  may 
possibly  bo  entitled  to  treat  the  entry  of  James 
as  an  alteration  of  the  investiture.  But  if  be  so 
treats  it  he  must  accept  the  necessary  legal  con- 
sequence of  that  position.  He  cannot  be  per- 
mitted to  maintain  two  contradictory  proposi- 
tions at  one  and  the  same  time,  and  to  say  that 
James  was  duly  entered  doriDg  the  lifetime  of 
John,  and  therefore  that  the  defender  cannot 
have  the  benefit  of  his  character  as  John's  heir, 
and  at  the  same  time  to  say  that  James  was  not 
duly  entered,  and  therefore  that  the  defender 
takes  no  benefit  from  his  character  as  heir  of 
James. 

The  sounder  view  appears  to  me  to  be  that 
the  action  lies  against  the  defender  as  John's 
successor,  and  that  his  liability  must  be  deter- 
mined by  his  right  to  obtain  a  confirmation  of 
the  series  of  titles  on  which  he  holds  the  lands 
on  the  assumption  that  there  has  been  no  entry 
with  the  superior  since  that  of  John  Hamilton. 
But  if  he  were  now  in  the  position  of  demanding 
a  charter  he  would  be  entitled  to  obtain  it  with- 
out payment,  and  his  liability  for  the  implied 
charter  which  the  statute  has  given  him  must  be 
determined  I5y  the  same  rule. 

The  effect  of  the  whole  series  of  enactments 
appears  to  me  to  be  that  the  infeftment  of  a 
disponee  during  the  lifetime  of  an  entered 
vassal  shall  have  the  same  fendal  effeot  as  a 
charter  of  confirmation  under  the  former  law; 
that  no  casualty  shall  be  exigible  in  respect  of 
this  implied  entry  until  the  lands  fall  into  the 
.position  which  under  the  former  law  would 
have  been  non-entry ;  that  when  this  event 
happens  a  casualty  is  to  be  exigible  from  the 
person  who  is  at  the  time  the  last  vassal's 
successor  in  the  lands,  and  from  no  other  person; 
and  lastly,  that  his  successor  shall  be  liable  for 
the  same  casualty  as  he  would  have  been  required 
to  pay  by  the  former  law  if  he  had  been  demand- 
ing an  entry  at  the  date  when  the  casualty  is 
demanded  upon  the  titles  on  which  be  then  holds 
the  lands.  I  do  not  think  this  view  inconsistent 
with  the  decisions.  What  I  take  to  have  been 
decided  is,  that  the  actual  successor  in  the  lands 
must  pay  a  casualty  according  to  his  own  liability, 
because  when  he  has  once  been  entered  by  the 
registration  of  a  conveyance  in  his  favour  he 
cannot  put  the  last  vassal's  heir  into  his  place. 
The  ground  of  judgment  is  thus  expressed  by  the 
liOrd  Chancellor  in  Lamont  v.  Rankin — "The 
appellants  are  by  the  Act  deemed  and  held  to  be 
duly  entered,  and  if  so,  there  is  no  vacant  fief 
into  which  the  heir  could  enter."  I  think  it 
quite  in  conformity  with  the  law  so  laid  down 
to  hold  that  the  actual  successor,  who  alone  holds 
the  fee,  must  pay  the  same  casualty  as  he  would 
have  paid  if  instead  of  being  entered  by 
implication  he  bad  been  required  to  enter  under 
the  former  law.  Therefore,  if  the  successor  is  in 
fact  the  heir  of  the  last  vassal  when  the  right 
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ariaas  be  shall  pay  relief.  If  he  is  a  stranger,  he 
mnst  pay  composition.  If  it  is  prored  or  ad- 
mitted that  he  is  in  fact  the  heir,  the  question 
whether  he  can  still  make  np  a  title  in  that 
character  does  not  appear  to  arise  nnder  the 
statatory  action,  for  the  action  does  not,  like  the 
old  declarator  of  non-entry,  reqnire  the  defender 
to  make  np  a  title  or  forfeit  the  lands.  It  merely 
raqnirea  that  he  shall  pay  a  casualty.  The  only 
previous  case  in  which  the  point  now  to  be  deter- 
mined could  have  been  raised  was 'that  of  fferrier 
J.  Bayley.  Bat  in  that  case  it  was  not  raised, 
and  therefore  it  was  not  decided.  The  decision 
was  that  an  implied  entry  as  disponea  excluded  a 
subsequent  entry  by  the  same  person  as  heir  of 
an  extinguished  mid-superiority.  But  no  ques- 
tion was  raised  as  to  the  amount  of  casualty  pay- 
able, if  it  were  decided  that  the  title  could  not  be 
completed  otherwise  than  by  the  implied  entry. 
But  if  Ferrier  v.  BayUy  is  to  be  tnken  as  a' 
decision  in  point  it  is  not  binding  upon  the  whole 
Court,  and  ought  not  in  my  opinion  to  be 
followed. 

LoBD  Tbaznku — Applying  the  provisions  of 
the  Act  of  1874  to  the  admitted  facts  of  the  pre-  , 
sent  ease,  I  think  it  clear  (1)  that  James  Hamil- 
ton was  entered  with  his  superior  by  force  of 
statute  in  1874 ;  (2)  that  a  new  investiture  was 
thus  created,  whereby  the  prior  investiture  was 
evacuated;  and  (3)  that  in  1877,  on  the  death  of 
John  Hamilton,  a  casualty  became  dae  to  the 
superior,  and  could  then  have  been  exacted  from 
James.  Granting  these  propositions,  it  follows 
that  the  defender's  claim  to  be  entered  as  heir  to 
John  Hamilton  cannot  be  sustained.  After  the 
completion  of  James'  right  by  implied  entry  in 
1874  there  was  no  right  left  in  John  to  which 
the  defender  conld  have  served.  The  decision  in 
the  case  of  Ferrier't  Truiteei  appears  to  me  con- 
dosivs  of  tbis  part  of  the  case. 

It  is  in  accordance  with  the  pursuer's  argument 
to  hold,  as  I  do,  that  the  result  of  the  implied 
entry  of  James  was  to  operate  a  change  of  the 
investiture,  and  to  create  a  new  investiture  ex- 
cluding the  heirs  of  John  Hamilton.  But  I  have 
some  difficulty  in  seeing  how  the  pursuer  can 
maintain  that  argument,  and  at  the  same  time 
maintain  tbe  claim  as  put  forward  in  his  sum- 
mons. The  pursuer  concludes  for  decree  against 
tbe  defender  for  a  "  casualty,  being  one  year's 
rent  of  tbe  lands,"  which  has  become  due  "in 
consequence  of  the  death  of  John  Hamilton,  .  .  . 
who  was  the  vassal  last  vest  and  seised,"  &o. 
How  could  John  Hamilton  be  the  vassal  last  vest 
and  seised  when  James  became  the  vassal  vest 
and  seised  in  1874  ?  Tbe  pursuer  explains  this 
by  saying  that  he  had  to  follow  the  form  of  sum- 
mons provided  by  the  Act.  But  the  schedule 
appended  to  the  Act  does  not  require  him  to 
state  what  is  not  the  fact ;  it  gives  a  form  no 
doubt,  which  is  to  be  followed,  "as  nearly  as 
may  be" — bat  not  to  be  followed,  as  I  bsTe  said, 
irrespective  of  the  conditions  of  tbe  case.  The 
importance,  I  suppose,  of  setting  forth  .John  as 
the  last  vassal  is  that  the  defender  cannot  bring 
himself  as  an  heir  within  the  investiture  as  it 
stood  in  John,  and  if  not  an  heir,  then  neces- 
sarily a  singular  successor  liable  in  composition. 
If  the  summons  had  set  forth  James  as  the 
vassal  last  vest  and  seised,  the  defender  being 
admittedly  his  heir,  it  would  have  followed  that 


he  was  liable  only  in  relief.  Bat  taming  from 
the  conclusions  of  the  summons  to  the  avermenta 
in  the  condescendence,  I  find  the  facts  to  be 
thus  stated  (Oond.  4  and  5) — That  James,  in 
respect  of  his  implied  entry  in  1874,  became  sub- 
ject to  payment  of  the  casualty  of  composition 
"as  a  singular  successor  of"  John,  "when  it 
should  become  payable  on  the  death  of  tbe 
latter ;"  that  the  "said  casualty"  became  exigible 
in  1877  when  John  died ;  that  James  died  in 
1886  without  having  made  payment  of  ' '  the  said 
casualty ;"  that  the  defender  is  infef t  in  tbe 
lands  in  question  in  respect  of  a  general  disposi- 
tion and  settlement  in  his  favour  granted  by 
James ;  and  that  in  virtue  of  his  infef tment  he 
is  liable  to  tbe  pursuer,  "in  payment  of  the 
casualty,  which  had  become  due  as  aforesaid." 
That  is,  in  a  word,  that  as  James  did  not  pay  the 
casualty  exigible  from  him  in  1877  the  defender 
is  not  bound  to  pay  it — ^not  to  pay  a  casualty  in 
respect  of  his  own  entry  in  1886,  but  to  pay  • 
casualty  due  by  and  exigible  from  his  pre- 
decessor in  tbe  lands.  The  decision  in  Mownteff 
V.  Palmer  has  settled  that  the  defender  is  not 
liable  for  any  casualty  except  that  exigible  in 
respect  of  his  own  entry,  and  the  parsner's 
claim  as  laid  cannot  in  my  opinion  be  sustained. 

But  apart  from  this,  and  assuming  the  present 
claim  to  be  relevantly  stated  as  a  claim  for  tbe 
casualty  due  on  the  defender's  own  entry,  the 
question  is,  what  is  the  extent  of  the  defendar'a 
liability — is  it  for  composition  or  relief  ?  That 
depends  upon  the  character  in  which  the  defen- 
der stands  to  the  person  last  entered,  and  it  is 
admitted  that  the  defender  is  the  heir-at-law  of 
James.  It  therefore  appears  to  me  that  as  heir 
of  James,  who  was  the  vassal  last  vest  and  seised, 
the  defender  is  liable  in  relief  duty  only.  The 
answer  which  is  made  to  this,  however,  is,  that 
the  defender  is  not  tbe  heir  of  an  enfranohiaed 
investiture  recognised  by  the  superior,  James 
not  having  paid  the  composition  exigible  from 
him  in  1877.  I  think  there  is  a  fallacy  involved 
in  this  answer.  (I)  There  is  no  rec(^;nition  by 
the  superior  of  James'  entry  required.  It  is 
recognised  by  the  statutia,  and  the  superior  can- 
not disregard  it.  (2)  It  -is  not  payment  that 
enfranchises  an  investiture,  but  Uie  act  of  the 
superior  admitting  the  raasal  to  his  public  held- 
ing.  The  act  of  the  superior  is  essentiBl ;  the 
payment  may  be  called  accidental.  For  a  supe- 
rior may,  if  ha  pleases,  enfranchise  an  investi- 
ture  without  exacting  any  payment.  He  may,  at 
his  own  pleasure,  refuse  to  exact  any  payment ; 
he  may  in  a  doubtful  case  accept  relief  duty 
where  he  thinks  composition  due ;  he  may  oooept 
half  the  amount  of  the  casualty  as  a  compromise 
rather  than  go  to  law  about  a  disputed  casualty. 

In  all  cases  it  lies  absolutely  within  the  pleasora 
of  the  superior  to  renounce  in  whole  or  in  part 
the  pecuniary  advantage  he  may  be  entitled  (o 
derive  from  a  change  in  investiture.  But  what- 
ever be  may  elect  to  do  in  reference  to  the 
payment  due  to  himself  the  enfranchisement  of 
the  investiture  is  not  thereby  affected.  The 
enfranchisement  is  complete  when  the  superior 
has  recognised  the  new  investiture  by  granting 
his  writ  of  confirmation,  either  on  or  withoot 
consideration.  Now,  that  being  so,  how  staa^ 
the  investiture  of  18747  James  by  Teootding 
bis  infef  tment  became  entered  with  tbe  superior 
"to  the  same  effect  as  if  snob  superior  had 
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granted  a  writ  of  confirmation  acoording  to 
the  existing  law  and  practice"  (Act  of  1874,  sec. 
4,  Bub-seo.  2).  It  is  not  open  to  doubt  that  if 
under  the  old  law — that  is,  aa  it  stood  prior  to 
1874 — the  superior  bad  granted  James  a  writ  of 
confirmation,  the  invegtitnre  thereby  created 
would  have  been  enfranchised  quite  irrespective 
of  what,  if  anything,  had  been  paid  for  it.  No 
conTeyancer  having  that  writ  of  confirmation  in 
his  hand  would  have  asked  on  what  consideration 
it  had  been  granted.  The  fact  of  its  being 
granted  wag  the  essential  matter ;  the  vassal 
under  it  was  duly  entered  by  its  execution  and 
delivery.  Bat  if  the  implied  entry  under  the 
statute  is  to  have  all  the  effect  of  a  writ  of 
confirmation,  then  it  must  have  the  effect  of 
enfranchising  the  investiture,  and  if  that  effect 
followed  the  investitare  created  by  James' 
implied  entry,  then  the  defender,  as  heir  of 
that  investiture,  owes  the  pursuer  relief  duty 
and  nothing  more. 

There  is  this  difference  between  the  case  of  an 
entry  by  writ  of  confirmation  granted  under  the 
former  practice  and  the  implied  entry  under  the 
Act  of  1874.  The  superior  could  formerly  with- 
hold his  writ  of  confirmation  until  his  casualty 
was  paid ;  he  has  no  snoh  protection  now, 
because  the  entry  is  completed  by  the  vassal 
taldng  infeftment,  an  act  which  the  superior 
cannot  prevent  or  control.  The  statute,  in  view 
of  this  difference,  provides  that  no  implied 
entry  shall  be  pleadable  in  answer  to  the 
superior's  demand  for  a  casualty  —  that  is, 
as  argued  by  the  pursuer,  "it  is  to  be  impos- 
sible to  avoid  the  claim  by  saying— 'I  am 
already  entered  by  force  of  the  statute,  and 
therefore  no  casualty  on  entry  can  possibly  now 
be  due  by  me.'"  But  this  difference  is  only  one 
affectingthe  mode  in  which  the  superior  can  make 
good  or  secure  his  pecuniary  claim ;  it  does  not 
affect  the  legal  consequences  of  the  entry  itself. 

Again,  if  the  payment  of  the  casualty  has 
anything  to  do  with  the  question,  which  I  think 
it  has  not,  through  whose  fault  is  it  that  the 
casualty  due  on  the  entry  of  James  has  not  been 
paid  ?  That  casualty  was  due  in  1877,  and  then 
exigible.  It  was  never  demanded.  Had  the 
superior  enforced  his  right  the  casualty  would 
have  been  paid,  and  the  defender  would  only 
have  been  liable  on  his  entry  in  payment  of 
relief.  This  will  be  conceded.  Is  the  neglect 
of  the  superior  to  enforce  his  right  to  increase 
the  burden  on  the  defender  ?  Suppose  tbe  feu- 
duty  to  be  one  penny  Scots,  and  the  yearly  rental 
of  the  subjects  £500,  the  defender  will  be  liable 
for  £500  (composition),  or  only  one  penny  Soots 
(relief  duty),  just  as  the  superior  enforces  or 
neglects  his  rights.  Surely  that  is  not  reason- 
able. It  the  superior  suffers  by  his  neglect,  tibi 
imputet,  the  defender  may  justly  claim  to  be 
dealt  with  as  if  the  superior  had  done  his  duty 
by  his  own  interests. 

In  my  opiuion  the  judgment  of  the  Lord 
Ordinary  is  right.  The  defender  is  undoubtedly 
the  heir  of  James,  and  succeeds  to  tbe  lands  in 
question  as  his  heir.  James  was  duly  entered 
with  the  superior  by  force  of  statute  to  the 
same  effect  as  if  the  superior  had  granted  him 
a  writ  of  confirmation;  but  had  the  superior 
granted  such  a  writ  in  point  of  fact,  I  think  no 
one  would  ever  have  asked  on  what  consideration 
he  had  granted  it.     It  would  have  been  sufficient 


for  the  defender  to  have  produced  the  writ  in 
favour  of  his  author  to  entitle  him  to  an  entry 
on  payment  of  relief  duty.  I  think  that  is  really 
tbe  position  in  which  the  defender  now  stands. 
Begarding  the  defender  as  claiming  to  enter  as 
the  heir  of  James  (not  as  claiming  to  be  heir  of 
John,  which,  as  I  have  said,  he  cannot  success- 
fully claim  to  be)  the  case  of  Ferrier't  Trustees 
has  no  application. 

IJOBD  WhuiWOOD— I  am  of  opinion  that  tbe 
defender  is  liable  in  a  casualty  of  one  year's  rent 
of  the  lands,  and  not  relief  duty  merely. 

The  material  dates  are  as  follow — In  1860 
John  Hamilton  second  of  Greenbank,  who  was 
duly  entered  with  the  superior,  conveyed  the 
lands  of  Bodgerton  to  his  brother  James  Dunlop 
UamiltOD,  who  was  iufeft  in  the  same  year.  In 
1874  James  Dunlop  Hamilton,  by  virtue  of  his 
infeftment,  was  on  the  passing  of  the  Con- 
veyancing Act  of  that  year  impliedly  entered 
with  the  superior  ;  at  that  time  he  was  not  heir- 
at-law,  but  merely  heir-presumptive  of  John 
Hamilton,  second  of  Greenbank.  In  1877  John 
Hamilton  second  of  Greenbank  died  childless, 
and  a  casualty  then  became  due  from  James 
Dunlop  Hamilton.  No  demand,  however,  was 
made  upon  him,  and  he  died  in  1886,  also  child- 
less, leaving  a  general  disposition  and  settlement 
in  favour  of  the  defender,  his  younger  brother, 
and  the  defender  was  iufeft  in  the  lands  conform 
to  notarial  instrument  recorded  in  the  General 
Register  of  Sasines  17th  August  1886. 

The  superior  (the  pursuer)  now  demands  from 
the  defender  a  casualty,  being  one  year's  rent  of 
the  lands,  "in  consequence  of  the  death  of  John 
Hamilton  of  Greenbank,  .  .  .  who  was  the  vassal 
last  vest  and  seised  in  the  said  land."  The  de- 
fence is  that  the  defender  is  only  liable  in  a 
casualty  of  relief  in  respect  that  he  is  heir-at-law 
both  of  John  Hamilton  the  second  of  Greenbank 
and  James  Dunlop  Hamilton. 

Under  the  law  as  it  stood  prior  to  the  passing 
of  the  Conveyancing  Act  of  1874  the  defender 
would  have  been  entitled  to  enter  with  the 
superior  in  tbe  character  of  heir  by  taking  up 
the  mid-superiority,  which  in  that  case  would 
have  been  in  hosreditatejaeente  of  John  Hamilton 
second  of  Greenbank.  He  could  thereafter,  by 
executing  the  appropriate  deeds,  have  consoli- 
dated the  dominium  utile  with  the  mid-supe- 
riority. It  is  decided,  however,  by  Ferrier's 
Trustees  v.  Bayley,  4  R.  738,  and  following 
cases,  in  particular  Rankin's  Trustees  v.  Lamont, 
6  B.  739,  and  7  B.  (H.  of  L.)  10,  that  the  effect 
of  the  4th  section  of  the  Conveyancing  Act  of 
1874  is  to  make  it  impossible  for  the  defender 
now  to  adopt  that  course.  The  question  for  con- 
sideration in  tbe  present  case  is,  whether  al- 
though the  defender  cannot  in  point  of  form 
make  up  his  title  as  heir  of  the  vassal  who  last 
paid  a  casualty,  he  is  liable  only  in  relief  duty, 
in  respect  that  although  his  title  is  in  form  and 
must  remain  that  of  a  singular  successor,  he  is  d< 
faeto  heir  of  the  vassal  who  last  paid  a  casualty. 
This  depends  upon  the  true  scope  and  effect  of 
the  4th  section  of  the  Conveyancing  Act. 

The  leading  provision  is  contained  in  section  4, 
sub-section  2 — "  Every  proprietor  who  is  at  the 
commencement  of  this  Act,  or  thereafter  shall 
be,  duly  infeft  in  the  lands,  shall  be  deemed  and 
held  to  be  as  at  the  date  of  tbe  registration  of 
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■acb  infeftment  in  the  appropriate  Begister  of 
Sasines,  dnl;  entered  with  the  nearest  snperior, 
whose  estate  of  superiority  in  snch  lauds  would, 
according  to  the  law  existing  prior  to  the  com- 
mencement of  thii  Act,  have  been  not  defeagable 
at  the  will  of  the  proprietor  so  iufeft,  to  the 
same  effect  as  if  such  superior  had  granted  a  writ 
of  confirmation  according  to  the  existing  law  and 
practice."  This  I  take  to  be  the  cardinal  prori- 
aion.  The  province  of  those  which  follow  is 
simply  to  modify  in  favour  of  one  or  other  of  the 
parties  the  consequences  which  would  otherwise 
have  attended  a  completed  entry  equivalent  to 
entry  by  confirmation. 

In  particular  according  to  the  then  "existing 
law  and  practice,"  a  disponee  desirous  of  enter- 
ing with  the  superior  could  not  have  obtained  a 
writ  of  confirmation  without  paying  the  appro- 
priate casualty.  Again,  a  vaesal  who  had  been 
granted  a  writ  of  confirmation  was  in  a  position 
to  plead  that  all  casualties  due  at  its  date  had 
been  discharged.  It  was  therefore  necessary,  as 
by  the  statute  infeftment  was  declared  equivalent 
to  entry  by  confirmation,  to  protect  the  rights  of 
the  superior  by  declaring  that  a  vassal  impliedly 
entered  should  not  be  entitled  to  found  upon  his 
implied  entry  as  an  answer  to  the  superior's 
claim,  and  accordingly  it  was  provided  by  sec- 
tion 4,  anb-section  4,  that  no  implied  entry  should 
be  pleadable  against  the  superior's  action  for  a 
casualty. 

On  tbe  other  hand,  the  statute  does  not  allow 
the  superior  to  claim  a  casualty  oftener  or  sooner 
than  he  could  previously  have  done,  it  being 
provided  by  section  4,  sub-section  3,  "but  pro- 
vided always,  that  such  implied  entry  shall  not 
entitle  any  superior  to  demand  auy  casualty 
sooner  than  he  conld  by  the  law  prior  to  this 
Act,  or  by  the  conditions  of  the  feu-right,  have 
required  the  vassal  to  enter  or  to  pay  such 
casualty  irrespective  of  his  entering." 

There  are  other  provisions  which  seem  to  me 
to  show  that,  except  in  so  far  as  its  effects  are 
expres<tly  modified,  an  implied  entry  is  attended 
with  all  the  consequences  of  an  entry  by  writ  of 
confirmation.  For  instance,  if  notice  of  change 
of  ownership  is  given  to  the  superior,  the  previous 
proprietor  is  freed  from  liability  for  perform- 
ance of  the  obligations  of  the  fen — See  section 
4(2). 

If,  then,  an  implied  entry  carries  with  it, 
except  in  so  far  as  its  effects  are  modified,  the 
consequences  of  entry  by  confirmation,  the  next 
thing  to  be  considered  is,  what  are  those  oou- 
Bpqnences?  Now,  the  first  effect  of  an  entry 
was  under  the  old  law,  and  is  under  the  Act,  to 
evacuate  and  sweep  away  the  mid-supfriority  as 
it  stood  in  the  person  of  tbe  dispouer,  and  to 
make  the  disponee  thus  entered  hold  directly  of 
the  over-superior.  In  the  next  place,  the  supe- 
rior is  entitled  to  a  casualty  in  respect  of  the 
entry,  and  this  right  is  preserved  intact,  subject 
only  to  the  proviso  which  I  have  quoted,  to  the 
effect  that  he  shall  not  be  entitled  to  demand  a 
casualty  sooner  than  he  could  by  the  law  as  it 
stood  prior  to  the  Act  have  required  the  vassal  to 
enter  or  to  pay  such  casualty.  Bat  the  Act  does 
not  declare  that  when  a  casualty  becomes  due  and 
exigible  it  shall  or  may  be  different  in  amount 
from  what  it  would  have  been  if  demanded  at  the 
date  of  the  implied  entry.  As  Lord  O'Hagan 
says  in  Rankin'*  TrutUet  v.  Txiirumt,  7  R.  (H.  of 


L.)  15 — "The  word  'sooner'  points  neither  to 
tbe  aaionnt  of  the  payment  nor  to  the  person  to 
make  it,  but  to  the  period  at  which  it  wonld  be 
exigible. "  And  again — ' '  The  proviso  forbade  the 
snperior  to  claim  the  casualty  before  he  was 
entitled  to  it  on  the  death  of  an  entered  vassal. 
If  it  was  intended  further  to  limit  his  right  as 
well  with  reference  to  the  amount  as  to  the  time 
of  payment,  tbe  privilege  of  tendering  the  heir, 
and  the  sufficiency  of  his  discharge  of  the  relief 
duty,  might  have  been  perpetuated  by  a  few  simple 
words." 

I  am  of  opinion  that  in  the  present  case  the 
defender  is  bound  to  pay  composition  and  not 
relief  duty,  for  this  reason,  that  on  the  passing 
of  the  Conveyancing  Act  1874  bis  author  James 
Danlop  Hamilton  was  entered  with  tbe  snperior. 
The  effect  of  that  entry  was  not  merely  to  eva- 
cuate the  mid-superiority  in  the  person  of  John 
Hamilton  second  of  Greenbank,  and  thus  sweep 
away  the  old  investiture,  but  also  to  make  the 
vassal  entered  under  the  new  investiture  liable  in 
a  composition  (he  being  a  singular  successor), 
although  payment  of  it  could  not  be  demandeid 
until  the  death  of  John  Hamilton  second  of 
(ireenbank.  In  other  words,  I  think  that  tbe 
amount  of  the  casualty  which  would  have  been 
payable  nt  the  date  of  the  implied  entry  had  the 
vassal  been  then  entered  under  the  old  law  cannot 
be  affected  by  any  change  of  circumstances  which 
may  have  taken  place  subsequently  to  infeftment, 
as,  for  instance  in  tbe  present  case,  by  the  acci- 
dent of  the  vassal  from  whom  a  casualty  is 
demanded  happening  at  the  time  when  the 
demand  is  made  to  be  heir  of  the  vassal  who  last 
paid  a  casualty. 

If  it  had  been  intended  that  the  character  in 
which  the  vassal  should  be  held  as  entered,  and 
the  amount  of  the  casualty  to  be  paid  should  be 
determined  as  at  the  date  of  a  casualty  becoming 
due,  it  would  have  been  enacted  that  on  tbe  death 
of  the  vassal  who  last  paid  a  casualty  the  person 
then  infeft  in  the  lands  should  be  held  to  be  duly 
entered  with  thesuperior.  Orit  might  havebeen 
provided  that  the  superior  should  not  on  a 
casualty  becoming  due  be  entitled  in  respect  of  a 
prior  implied  entry  to  claim  auy  other  or  higher 
casualty  than  he  would  have  been  entitled  to  bad 
such  implied  entry  not  been  previously  taken. 
This  would  have  suspended  the  effect  of  the 
implied  entry  as  regarded  the  amonnt  of  the 
casualty  as  well  as  the  time  at  which  it  might  be 
demanded.  In  the  view  which  I  take  of  tbe 
statute,  however,  an  implied  entry  takes  imme- 
diate effect  except  in  so  far  as  it  is  otherwise 
expressly  directed,  and  as  no  exception  is  made 
in  regard  to  the  amonnt  of  the  casualty  to  be 
paid  that  must  be  taken  to  be  tbe  amonnt  which 
would  have  been  payable  if  demanded  attbe  date 
of  tbe  implied  entry. 

The  defender  relies  on  the  provision  of  the 
statute  (Act  1874,  sec.  4,  snb-se<k  4)  that  no 
implied  entry  shall  be  pleadable  in  defence 
against  the  superior's  action  for  a  casualty,  and 
it  is  argued  with  much  force  that  if  an  implied 
entry  is  not  to  be  pleaded  against  tbe  snperior  it 
should  not  be  pleaded  in  his  favour  to  the  effect 
of  enlarging  his  rights.  The  answer  is,  that 
while  this  provision  is  made  in  tbe  superior's 
favour  the  converse  is  not  enacted,  and  cannot,  I 
think,  be  implied  and  read  into  the  statute. 

Again,  it  is  said  that  the  superior's  rights  will 
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b«  ealwrged  if  the  pursuer's  contention  is  stis- 
tained.  This  is  true  ;  but  Ferrier'%  Trustees  t. 
JBaifleyaud  Rankin's  Trustees  v.  Lamont  establisli 
that  this  consideration  is  not  of  itself  sufficient 
to  override  the  fair  oonstmction  of  the  statute. 
No  doubt  this  13  a  harder  case  for  the  Tassal  than 
if  he  were  seeking  to  put  forward  an  heir  who 
was  not  also  proprietor  of  the  lands,  but  the 
defender  is  not  in  a  more  favourable  position, 
because  the  old  investiture  having  been  extin- 
guiahed  in  consequence  of  James  Dnnlop  Hamil- 
ton's implied  entry  he  can  only  claim  through 
the  new  investiture,  which  has  not  been  enf  ran- 
ohieed. 

The  facts  of  the  case  indeed  are  identical 
.with  those  in  Ftrrier's  Trustees  v.  Bayley.  It 
may  ba  that  the  defence  here  is  rested  on  more 
plausible  grounds,  because  it  is  not  sought  to 
roTive  an  extinct  mid-superiority.  The  defender, 
however,  seeks  to  avail  himself  of  the  old 
investiturp  by  founding  on  his  relationship  to  the 
vassal  whose  mid-superiority  was  extinguished. 

It  is  true  that  the  form  of  the  title  is  not  con- 
clusive, but  the  question  turns  not  upon  the 
form  of  the  title,  but  upon  the  character  of  the 
vassal  at  the  time  when  the  title  is  made  up.  If 
he  is  then  heir  of  the  existing  investiture  he  will 
be  dealt  with  as  an  heir ;  if  his  position  is  that  of 
a  stranger  to  it,  he  will  be  treated  as  a  singular 
successor.  In  the  case  of  Mackintosh,  18  K.  692, 
the  vas3Hl  was  at  the  date  of  the  implied  entry 
heir  of  the  existing  investiture,  and  might  have 
demanded  an  entry  as  such.  Again,  in  the  older 
case  of  M'Kemie,  1777,  the  vassal,  although  he 
made  up  his  title  so  as  to  comply  with  the  provi- 
sions of  the  newly  executed  deed  of  entail,  was 
heir  of  the  existing  or  prior  investiture,  and  was 
for  that  reason  held  entitled  to  be  entered  on 
payment  of  relief. 

In  the  present  case,  however,  when  John 
Hamilton  (2)  died  in  1877,  James  Dunlop  Hamil- 
ton was  already  fully  entered  as  a  singular 
successor  and  could  not  have  thereafter  reverted 
to  the  old  investiture.  The  defender  is  in  no 
better  position  than  his  author.  This  case  must 
be  taken  as  if  the  question  had  arisen  in  1877, 
and  if  James  Dunlop  Hamilton  would  then  have 
been  held  to  be  a  singular  successor,  the  impedi- 
ment created  by  his  implied  entry  cannot,  if  the 
view  which  I  take  of  the  case  is  correct,  be 
ignored  in  a  question  with  his  disponee  and  heir, 
the  defender. 

I  am  therefore  of  opinion  that  the  Lord 
Ordinary's  judgment  should  be  altered. 

LoBD  KriiiAOET — The  question  in  this  case  is, 
whether  the  defender  is  liable  in  a  casualty  of 
relief  or  of  composition?  and  there  are,  as  I 
understand  the  case,  two  views  on  which  it  is 
maintained  that  he  is  only  liable  in  relief.  The 
first  is,  that  James  Hamilton,  his  immediate  pre- 
decessor, was  duly  entered  with  the  superior, 
and  that  he  is  James  Hamilton's  heir,  and  that 
that  being  so,  it  is  of  no  consequence  that  James 
Hamilton  paid  no  casualty  upon  his  entry,  or  that 
his  entry  was  only  an  impMed  entry  under  the 
statute.  The  other  view,  which  is  alternative,  is, 
that  the  defender  is  entitled,  for  the  purposes  of 
the  present  (statutory)  action,  to  treat  the  old 
investiture  in  favour  of  John  Hamilton  of  Green- 
bank  and  his  heirs  as  still  subsisting,  and  to 
connect  himself  as  heir  with  the  old  investiture, 


and  so  pay  only  an  heir's  casualty  in  the  same 
manner  as  under  the  old  law. 

It  is  obvious  that  the  questions  thus  raised 
depend  for  their  answer  on  the  precise  effect 
which  is  to  be  given — in  fixing  the  pecuniary 
rights  of  the  superior — to  the  implied  entries 
under  the  statute  intermediate  between  the  entry 
of  the  last  vassal  who  paid  a  casualty,  and  that  of 
the  existing  proprietor,  who  is  the  defender  in 
the  statutory  action. 

The  case  would  be  clear  enough  if  those  im- 
plied entries  were  to  receive  effect  all  round.  It 
would  also  be  clear  enough  if  they  were  to  be 
ignored  all  round.  It  is  admitte(Uy,  however, 
impossible  to  go  that  length  in  either  direction. 
If  the  implied  entries  were  to  receive  full  effect 
— as  if  in  each  case  there  had  been  a  writ  of 
confirmation  under  the  old  law, — there  would 
not  only  be  an  implied  enfranchisement  of  new 
investitures  without  payment  of  casualty,  but  the 
fee  would,  or  might,  be  kept  always  (impliedly) 
foil,  so  that  no  casualty  could  ever  be  demanded. 
On  the  other  hand,  if  the  itfiplied  entries  were 
for  the  purposes  of  the  statutory  action  to  be 
wholly  ignored  the  result  would  be  to  conflict 
not  only  with  the  decisions  of  the  Court  in  the 
case  of  Ferrier't  Trustees,  4  K.  738,  but  also 
with  the  decision  of  the  Court  in  the  case  of 
Bossmore's  Trustees,  5  B.  201,  and  that  of  the 
House  of  Lords  in  the  case  of  Lament  v.  Rankin, 
7R.  (H.  of  Ii.)10. 

The  question  therefore  really  is  (1)  how  far 
the  view  first  above  mentioned  can  be  maintained 
short  of  ignoring  altogether  the  proviso  that 
implied  entries  shall  not  be  pleadable  against  the 
superior,  and  (2)  how  far  the  view  second  above 
mentioned  can  be  maintained  short  of  ignoring 
the  decisions  in  the  cases  of  Bossmore's  Trustees 
and  Lamont  v.  Rankin.  I  exclude  in  the  mean- 
time the  case  of  Perrier'a  Trustees,  it  being  at 
least  doubtful  how  far  the  present  question  was 
in  that  case  argued. 

(1)  In  my  opinion  it  is  impossible  for  the  de- 
fender without  violating  the  express  words  of  the 
statute  to  found  on  the  implied  entry  of  James 
Hamilton  (the  last  impliedly  entered  vassal)  as 
foreclosing  all  reference  to  former  investitures, 
and  enabling  the  defender  to  take  his  stand  on 
the  simple  fact  that  he  is  (he  heir  of  James 
Hamilton.  The  statute,  dealing  with  the  statu- 
tory action,  provides  expressly  that  "no  implied 
entry  Ishall  be  pleadable  against  the  superior," 
and  I  see  no  reason  why  this  proviso  should  not 
receive  effect  according  to  its  terms.  No  doubt 
it  is  necessary  (because  it  is  necessarily  implied) 
to  confine  the  proviso  to  implied  entries  on 
which  no  casualty  has  been  paid  (just  as  it  is 
necessary  to  make  a  similar  implication  in  the 
schedule  in  construing  the  words  which  refer  to 
the  death  of  the  vassal  ' '  last  vest  and  seised)." 
But  (subject  to  that  restriction  which  cannot 
help  the  defender)  I  see  no  reason  for  denying 
affect  to  words  which  seem  to  be  plain,  and  not 
only  to  be  plain,  but  to  be  essential  to  the  statu- 
tory scheme.  In  particular,  I  am  not  able  to  dis- 
cover any  ground  for  holding  as  suggested  that 
the  proviso  only  affects  the  mode  in  which  the 
superior  can  make  good  or  secure  his  pecuniary 
claim,  and  does  not  affect  tbe  legal  consequences 
of  the  implied  entry  itself.  In  my  opinion  the 
whole  object  of  the  proviso  was  to  exclude  tbe 
legal  consequences  of  the  implied  entry  in  so 
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far  as  ihe  same  might  prejudice  the  peonniary 
rights  of  the  superior. 

Moreover,  it  is  not,  I  think,  possible  for  the  de- 
fender in  this  view  of  the  case  to  stop  short  at 
treating  the  implied  entry  of  the  last  vassal  as 
an  enfranchisement  of  the  last  vassal's  investi- 
tnre.  If  the  implied  entry  is  good  for  that  pur- 
pose, it  most  also,  it  is  thought,  be  good  to  the 
effect  of  postponing  the  superior's  right  of  action 
in  many  cases  quite  indefinitely.  No  doubt 
James  Hamilton,  the  last  impliedly  entered  vassal 
in  this  case,  happens  to  be  dead,  bat  if  he  had 
been  aUve  the  qnestion  wonld  have  been  just  the 
same.  And  if  the  view  now  under  consideration 
were  well  founded  the  superior  would  have  bad 
no  action  as  now  on  the  death  of  John  Hamil- 
ton of  Qreenbank,  but  would  have  had  to  wait 
until  the  death  of  James  Hamilton,  and  if  James 
Hamilton  had  happened  to  dispone  inUr  vivos  to 
a  disponee  who  took  infeftment  he  would  have 
had  to  wait  until  the  death  of  that  disponee. 
Now,  as  I  already  said,  I  do  not  think  it  possible 
to  maintain  that  Bnch  is  the  meaning  of  the 
statute,  nor  indeed  do  I  understand  that  the  de- 
fender would  80  contend. 

(2)  It  remains,  however,  to  consider  how  far 
it  is  possible  to  take  the  other  view,  viz.,  to 
ignore  the  impUed  entries  for  the  purposes  of  the 
statutory  action,  and  at  the  same  time  to  give 
due  effect  to  the  decisions  to  which  reference 
has  been  made. 

Apart  from  those  decisions  I  quite  follow  and 
appreciate  the  defender's  argument.  In  parti- 
cular, I  accede  to  the  proposition  that  the  supe- 
rior's whole  weights  and  remedies  are  for  the  pur- 
poses of  this  question  to  be  found  in  the  4th  sub- 
section of  section  4,  and  that  there  is  nothing  in 
the  statute  which  gives  him  right  to  demand  a 
casualty  except  the  provision  in  sub-sbction  4  to 
the  effect  that  "when  but  for  the  Act  the  supe- 
rior would  have  been  entitled  to  sue  a  declarator 
of  non-entry,  he  shall  have  right  to  bring]  the 
statutory  action  against  the  proprietor  of  the 
lands  for  the  time."  I  also  accede  to  the  pro- 
position that  under  the  old  law  no  declarator  of 
non-entry  could  have  been  brought  when  the  fee 
was  full,  and  that  that  beingso.thesuperior  requires 
as  the  basis  of  his  statutory  action  to  ignore  the 
intermediate  implied  entries,  because  standing 
those  implied  entries,  the  fee  may  be  and  indeed 
generally  will  be  full.  All  this  I  think  quite 
sound,  and  thinking  so,  I  acknowledge  the  force 
of  the  argument,  that  as  the  superior  ignores  and 
must  ignore  the  impUed  entries  as  filling  the  fee, 
he  cannot  at  the  same  time  object  to  the  defen- 
der ignoring  the  implied  entries  as  extinguishing 
the  (ud  investitures. 

But,  in  the  first  place,  in  construing  a  statute 
like  the  present  it  does  not  necessarily  follow 
that  all  its  provisions  are  in  precise  logical  sym- 
metry. The  question  always  is,  what  does  the 
statute  mean,  and  it  may  very  well  be  that  logi- 
cally or  illogically  the  purpose  and  meaning 
of  the  statute  was  to  entitle  the  superior  to  ignore 
the  implied  entries  bo  far  as  they  might  be 
pleaded  as  excluding  his  action,  and  yet  to  fonnd 
upon  them  as  excluding  any  attempt  on  the  part 
of  the  existing  proprietor  to  connect  himself  with 
extinguished  investitures.  It  is  certainly  the 
case  that  while  it  is  expressly  provided  that  "  no 
implied  entry  shall  be  pleadable  in  defence 
against  such  action"  it  is  nowhere  said    that 


such  implied  entry  shall  not  be  pleadable  in  sup- 
port of  such  action. 

In  the  seoond  place,  however,  I  am  unable  to 
regard  this  qnestion  as  still  open.     I'he  case  of 
Perrier'M  TruiUe*  v.  BayUy,  is,  it  is  hardly  dis- 
puted, expressly  in  point,  and  I  denbt  whether 
it  is  su£Soient  to  displace  the  authority  of  that 
judgment  thai  the  point  new  taken  does  not 
appear  to    have    been    specially  argued.      But 
however  tbat  may  be,  there  is  no  disputing  the 
authority  of  the  case  of  Roumore'i  TrusUa  at 
of  the  case  of  Lanumt  v.  Rankin,  which  went  to 
the  House  of  Liords.     And  I  am  quite  unable  to 
distinguish  this  case  from  those  cases.    It  is  true 
that  the  defender  here  is  himself  the  heir  of  the 
old  investiture,  and  is  here  tendering  himself, 
and  that  in  the  cases  in  question  the  defenders 
sought  to  tender  heirs  who  happened  to  be  third 
parties.    But  having  carefully  read  the  judgments 
in  those  previous  cases,  I  am  unable  to  discover 
that  they  or  any  of  them  proceeded  on  this  dis- 
tinction.    It  was  nowhere,  so  far  as  I  can  see, 
Bugg^ed  that  notwithstanding  subsequent  im- 
plied entries  in  favour  of  strangers,  the  statute 
left  open  the  old  investitures  for  the  benefit  of 
the  heir  of  the  old  investiture  if  he  happened  to 
be  the  true  owner  of    the  estate,    foredosiiig 
merely  the  right  to  put  forward — in  answer  to 
the    superior's    action — anybody   but    the    true 
(beneficial)  owner  of  the  estate.      That  could 
hardly,  I  think,  have  been  held  consistently  with 
the  subsequent  decision  of  the  Court  in  the  ease 
of  the  Dukt  of  Hamilton,  v.  ChiUd,  10  K.  1122, 
which  expressly  affirmed  the  right  of  the  defender 
in  the  statutory  action  if  uninfeft  to  exclude 
the  superior's  claim  for  composition  by  putting 
forward  a  third  party — not  the  owner  of  the 
lands  at  all,  and  making  up  a  title  in  the  person 
of  that  third  party  as  the  heir  of  the  subsisting 
investiture.    Neither  do  I  think  it  is  possible  to 
bold  that  the  principle  of  the  judgments  in  ques- 
tion was  merely  this — that  Uie  old  investiture 
was  still  open,  but  tbat  entry  being  abolished 
nobody  could  be  put  forward  to  connect  with  the 
old  investiture  who  was  not  in  a  position  to 
obtain  infeftment,  and  thus  become  a  successor 
in  the  lands.     That  would  rest  the  judgments  is 
question  on  a  mere  teehnicaUty,  and  one  which 
could  have  been  easily  overcome,  viz.,  that  the 
heirs  there  put  forward  had  not  had  dispositions 
executed  and  recorded  in  their  favour,  or  tbat 
the  defenders  did  not  propose  to  execute  tod 
procure  the  recording  of  such  dispositions.    It 
appears  to  me  that  if  this  had  been  all  that  was 
meant  it  would  have  been  somewhere  expressed, 
and  moreover,   that   the   unimportance  of    the 
judgments — which  in  this  view  would  have  been 
clear — would    have    been    speedily    recognised. 
The  true  principle  of  the  judgments  was,  bow- 
ever,  in  my  opinion  different,  and  was  the  same 
in  all  the  cases  (^t^rrier'i  Tnutee*  included), 
and  was  simply  this — that  however  the  superior's 
action  may  be  laid,  and  whatever  he  may  require 
to  assume  jktume  ttatuti  as  the  basis  of  bis  action 
— implied  entries  under  the  statute  in  favour  of 
strangers  have  the  effect  of  extinguishisK  all 
previous  investitures,  and  of  forbidding  all  re- 
course to  those  extinguished  investitures  for  the 
purpose  of  enabling  any  person  to  connect  him- 
self therewith  as  heir. 

I  am  therefore  of  opinion  that  the  pursuer  is 
here  entitled  to  prevail,  and  I  have  only  to  add 
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that  I  do  not  oonsider  that  the  cue  of  Maekintoih 
toaohes  the  presdnt  question.  In  the  case  of 
ifaekinto»h  there  was  no  change  of  iuTestitnre 
operated.  Giving  the  fnllest  effeot  to  the  only 
implied  entry  which  there  occnrred  the  old 
inYestitnre  remained  intact.  The  old  inTestiture 
was  in  faTour  of  ^neas  Mackintosh  and  his  beirs- 
Bt-law,  and  the  disposition'  which  he  ezecated, 
and  which  was  impliedly  confirmed,  was  in  faT- 
our of  his  heir-at-law.  And  that  appears  to 
haTe  been  the  basis  of  the  judgment.  It  is 
tme  that  the  case  in  question,  and  the  prsTioos 
oases  on  which  it  followed,  may  be  held  to  affirm 
the  proposition  that  under  the  old  law  a  person 
might  claim  entry  on  relief  who  had  so  made  up 
his  title  that  he  was  no  longer  in  a  position  to 
senre.  But  the  important  fact  which  distinguishes 
all  those  cases  from  the  present  is  that  at  the 
date  when  the  heir  in  those  cases  made  yp  his 
title  by  confirmation  he  was  in  a  position  to  serve. 
By  making  up  his  title  by  confirmation  he 
merely  exercised  an  option  affecting  the  form  of 
hit  title,  and  in  the  exercise  or  non-exercise  of 
which  the  superior  had  no  interest 

At  advising — 

LoKD  Ju8TiaE-C]:.BKE — After  much  deliberation 
and  consideration  the  consulted  Judges  have 
given  their  opinions  in  this  case,  and  these 
opinions  disclose  the  great  difficulties  raised  by 
it.  For  their  Lordships  are  divided  as  nearly 
equally  as  an  uneven  number  admits  of,  being 
five  of  them  in  favour  of  reversing  the  judgment 
of  the  Lord  Ordinary,  and  four  of  them  for 
adhering  to  it.  The  responsibility  of  this  Divi- 
sion is  thus  rather  increased  than  lessened  by 
oar  having  sought  the  assistatice  of  our  brethren, 
for  instead  of  their  deliberations  having  disposed 
of  the  difficulty  which  led  to  their  being  con- 
snlted,  the  case  comes  back  to  us  hanging  in  the 
balance  as  before,  and  we  have  to  take  our 
choice  between  very  learned  and  closely  reasoned 
opinions  which  are  in  strict  conflict  with  each 
other. 

After  studjring  these  opinions  and  the  whole 
case,  my  opinion,  arrived  at  in  the  end  without 
any  substantial  doubt,  is  in  accordance  with  that 
of  the  majority  of  the  consulted  Judges.  That 
being  my  opinion,  I  might  have  contented 
myself  with  expressing  it,  knowing  that  I  could 
add  nothing  of  weight  to  their  reasons.  But  in 
a  case  of  so  great  importance,  which  in  its 
ultimate  decision  must  rule  so  many  and  so 
important  interests,  it  may  be  considered 
desirable  that  the  views  of  individual  Judges 
should  be  expressed  on  the  points  which  affect 
its  decision.  In  doing  so,  however,  it  will  be 
unnecessary  to  recapitulate  the  facts  which  are 
already  so  clearly  stated  in  more  than  one 
opinion,  and  about  which  there  is  no  controversy. 

The  first  question  is.  Did  every  proprietor 
holding  as  a  singular  successor  become  at  the 
passing  of  the  Act  of  1874  the  direct  vassal  of 
the  superior  ?  This  I  hold  to  be  conclusively 
settled  by  the  decisions  already  pronounced. 
It  is  clearly  expressed  in  the  Lord  President's 
judgment  in  the  case  of  Roumore't  Trtutee*. 
The  refusal  to  allow  the  defender  in  that  case 
to  put  forward  the  heir  of  the  previously  entered 
vassal,  so  as  to  limit  the  payment  to  relief,  is 
justified  by  the  Lord  President  in  these  words — 
*'  I  come  to  the  conclusion,  certainly  not  without 


much  consideration,  but  also  in  the  end,  I  am 
bound  to  say,  without  any  difficulty,  that  the 
effeot  of  a  person  taking  infeftment  subsequent 
to  the  passing  of  the  Act  of  1874"  (which  is  the 
same  thing  as  his  being  iufef t  at  the  date  of  the 
Aet)  "is  to  enter  him  as  a  singular  successor 
with  the  superior,  and  of  course  to  subject  him 
to  all  the  conditions  of  such  an  entry  as  it  stood 
before  the  statute,  and,  'among  other  things,  to 
the  payment  of  a  composition."  This  view  of 
the  law  is  fully  upheld  in  the  other  oases  which 
are  referred  to  in  the  opinions  of  the  consalted 
Judges  including  decision  by  the  House  of  Iiords. 
The  question  is  not  in  my  opinion  an  open  one, 
but  if  it  be  assumed  that  the  laying  of  a  case 
before  the  whole  Court  re-opens  questions  which 
have  already  been  made  subject  of  decision,  then 
my  opinion  is,  that  apart  altogether  from  previous 
decision,  the  view  contended  for  by  the  pursuer 
of  the  effeot  of  the  statute  is  sound  and  ought 
to  be  sustained. 

The  opening  part  of  sub-section  2  of  section  4 
of  the  Act  of  1874  makes  the  change  in  the  law 
in  very  dear  terms.  By  it  a  proprietor  infeft  at 
or  after  the  passing  of  the  Act  is  to  be  deemed 
and  held  as  at  the  date  of  registration  of  his 
infeftment  duly  entered  as  if  the  superior  had 
granted  a  writ  of  confirmation.  Ko  enactment 
could  be  more  dear  and  distinct,  and  if  the 
clause  had  stopped  there  no  possible  doubt 
could  have  existed  as  to  its  effect.  But  there  is 
modification  by  proviso,  and  the  modifications 
made  require  careful  consideration  to  see 
whether  they  so  affect  the  direct  enactment  as 
to  give  it  a  different  meaning  from  that  which 
its  words  import.  Here  it  is  noteworthy  that 
the  modifications  are  specific  and  sharply 
defined.  There  is  no  suggestion  of  modifica- 
tion to  be  implied.  The  direct  modificatioiw 
which  have  a  bearing  on  the  present  question 
are  these — (1)  That  although  the  proprietor  is 
held  entered  by  registration  of  his  infeftment 
he  is  not  necessarily  to  be  liable  at  once  to  pay 
a  casualty,  but  only  at  the  time  at  which,  under 
the  conditions  subsisting  before  the  statute,  the 
superior  could  have  demanded  it;  (2)  that  his 
implied  entry  shall  not  also  imply,  as  a  writ  of 
oonflrmation  would  have  done,  that  all  previous 
casualties  were  diseharged,  and  shall  not  be 
pleadable  in  defence  against  the  superior's  action 
for  a  casualty;  (3)  that  although  no  lands  are 
to  be  deemed  to  be  in  non-entry,  and  no  action 
of  declarator  of  non-entry  can  be  raised,  yet  that 
the  superior  may  raise  an  action  of  dedarator 
and  for  payment  of  any  casualty  exigible  at  the 
date  of  the  action,  decree  in  which  is  to  have 
the  same  results  as  a  decree  of  declarator  of  non- 
entry  until  the  casualty  is  paid. 

These  are  practically  all  the  statutory  modifica- 
tions of  the  enacting  words  in  sub-section  2  of 
section  4.  There  is  nothing  said  in  that  or  other 
sub-sections  to  modify  to  any  other  effect  the 
declaration  that  registration  of  infeftment  implies 
entry.  In  particular,  it  is  not  said  that  the  entry 
by  force  of  statute  does  not  extinguish  mid- 
superiority.  It  is  not  said  that  when  a  casualty 
is  exigible  it  is  not  to  be  that  which,  but  for 
the  postponing  proviso,  would  have  been  exigible 
at  once.  It  is  not  said  that  the  postponement 
of  the  time  for  the  enforcement  of  the  ordinary 
pecuniary  conditions  of  oonflrmation  is  to  expose 
the  superior,  in  whose  favour  these  conditions 
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exist,  to  haTing  their  Talae  modified  by  the 
subsequent  oouise  of  events.  It  is  not  said  that 
the  obaraoter  of  the  casualty  which  is  the  sequence 
of  the  entry  forced  on  the  superior  by  the  statute 
without  present  payment  of  casualty  is  to  depend 
upon  the  chapter  of  accidents  occurring  after 
the  entry.  Had  such  anomalous  results  been 
intended  they  could  have  been  easily  expressed. 
As  was  pointed  out  in  the  House  of  Lords  in 
Rankin's  case,  "a  few  simple  words"  would 
have  expressed  such  intention  of  the  Legislature 
bad  the  intention  really  existed.  Even  admitting 
that  implication  might  be  enough,  it  would  require 
to  be  necessary  implication,  and  it  can  scarcely 
be  contended  that  there  exists  any  necessity  for 
such  implication. 

Keeping  in  view  these  three  things — First, 
what  the  statute  enacts ;  second,  what  modifica- 
tion it  applies  to  the  enactment ;  and  third,  what 
modifications  it  does  not  apply — let  us  now  con- 
sider the  grounds  of  the  judgment  of  the  Jjord 
Ordinary.  These  are  mainly  two  in  number — 
First,  that  as  the  payment  of  a  casualty  in  respect 
of  James'  entry  under  the  statute  is  postponed 
by  statutory  proviso  till  the  death  of  the  vassal 
last  vest  and  seised  in  the  lands,  therefore,  as 
James  ceased  to  be  a  mere  presumptive  heir-  at 
that  date,  or  became  the  heir  de  facto,  he  is 
entitled  to  limit  his  payment  to  that  applicable 
to  an  heir,  and  the  superior  could  not  demand  a 
oomposition.  Second,  that  whether  this  is  so  or 
not,  the  casualty  is  now  one  of  relief  only, 
William  being  the  heir,  and  succeeding  as  heir — 
that  is,  as  heir  of  John's  investiture. 

Now,  taking  this  last  contention  first,  it  ap- 
pears to  me  to  be  fallacious  to  speak  of  William 
as  being  the  heir  of  the  investiture  of  John,  aa 
some  of  my  brethren  do.  In  Ferrier't  case  it 
was  distinctly  held  that  no  person  could  now 
tender  himself  as  heir  to  one  who  had  disponed 
away  the  property  prior  to  the  Act  of  1874.  By 
that  Act  the  right  and  title  of  such  a  one  were 
absolutely  taken  away  whenever  registration  of  the 
disponee's  infeftment  was  completed.  Nothing 
remained  in  him  as  the  basis  on  which  alone  such 
a  tendering  of  his  heir  as  would  have  been  com- 
petent before  the  statute  could  rest.  If  the 
question  be  asked.  Who  after  the  passing  of  the 
Act  was  the  vassal  of  the  superior,  liable  to  him 
in  the  fen-duties  affecting  the  lands,  and  the 
performance  of  all  the  obligations  of  feu?  the 
answer  plainly  is  "notJohn,butJame8."  James' 
entry  by  virtus  of  the  statute  is  declared  to  be 
"  to  the  same  effect  as  if  the  superior  had  granted 
a  writ  of  confirmation."  So  certainly  is  this  so, 
that  it  is  only  by  special  proviso  that  the  supe- 
rior's claim  against  the  former  vassal  and  his 
heirs  is  reserved  to  him  "until  notice  of  the 
changeof  ownership  shall  have  been  given  to  "him, 
and  this  again  is  declared  to  be  without  prejudice 
to  the  previous  proprietor  or  his  heirs,  &o.,  recov- 
ering all  fen-duties  he  "may  have  had  to  pay  in 
consequence  of  any  failure  or  omission  to  give 
such  notice."  I  am  therefore  unable  to  under- 
stand how  it  can  be  held  that  William  has  any 
defence  to  this  action  on  the  ground  that  he  is 
the  heir  of  John.  John's  right  ceased  to  exist  by 
force  of  statnte  in  1874.  James  could  not  there- 
fore succeed  to  John  when  John  died  in  1877,  for 
John  was  divested,  and  that  being  so,  neither 
can  William  claim  the  character  of  heir  of  John's 
investiture.     The  Lord  Ordinary,  and  those  of 


my  brethren  who  are  in  favour  of  npholding  hii 
judgment,  found  strongly  on  the  case  of  MMkin- 
toifi  in  support  of  the  opposite  view.  But  I  must 
confess  that  I  am  unable  to  understand  why  they 
should  rely  upon  Maekinioth't  case  at  all  If 
John's  investiture  ceased  to  exist  in  1874,  then 
M(iekirUoih'i  case  cannot  apply.  If  it  did  not 
cease  to  exist,  and  William  can  take  advantage  of 
it,  then  there  is  no  need  to  appeal  to  Maekinioth't 
case  in  support  of  his  right  to  satisfy  the  supe- 
rior's claim  for  a  casualty  by  a  casualty  of  reUef 
only.  It  is  trite  law  that  if  the  person  succeed- 
ing as  heir  is  to  be  entered,  the  superior  most 
enter  him  for  relief.  And  if  James  had  not 
been'entered  till  1877  at  John's  death  the  case 
we  are  dealing  with  would  have  been  a  different 
one  altogether.  I  therefore  do  not  see  even  the 
purpose  for  which  MaekinlMh't  case  is  founded 
on.  In  the  view  I  take  of  that  case  it  has  no 
application  to  the  present.  There  the  vassal 
from  whom  a  oasnalty  was  demanded  was,  as 
regarded  one-half  of  the  estate,  which  he  took 
only  on  the  death  of  the  previous  vassal,  the  heir 
of  investiture  entitled  to  enter  by  special  service. 
It  was  held  that  having  that  right  he  was  not 
debarred  from  pleading  it  against  the  demand  for 
the  greater  casualty  for  the  whole  property  by 
the  last  proprietor,  merely  because  having  the 
right  to  the  whole  testament  he  had  taken  infeft- 
ment as  a  singular  successor  thereunder,  he 
being  at  the  same  time  his  heir  in  relation  to  a 
half.  That  comes  to  nothing  more  than  this, 
that  if  the  vassal  entered  by  virtue  of  the  statute 
has  the  character  of  heir  of  the  already 
enfranchised  investiture,  he  can  claim  that  the 
investiture  is  continued  in  his  person,  and  can 
therefore  claim  to  limit  his  payment  of  casualty 
accordingly,  notwithstanding  that  the  form  in 
which  he  made  up  his  title  is  that  appropriate  to 
a  singular  successor.  That  which  was  in  his 
predecessor,  and  which  could  pass  to  him  by 
right  as  heir,  he  was  entitled  to  found  upon  in 
any  question  as  to  what  casualty  was  due  to  the 
superior  on  his  entry  under  the  statnte.  Hia 
relation  at  the  time  of  the  statntory  entry  being 
that  of  heir  to  a  pro  indivito  half  of  the  estate, 
he  was  held  entitled  to  plead  that  relation  in  the 
question  of  composition  or  relief.  Here  there  is 
no  such  case.  James  was  in  1874  only  heir  pre- 
sumptive to  John,  and  therefore  not  in  a  position 
to  take  anything  as  heir.  He,  when  he  obtained 
his  entry  in  that  year,  did  so  solely  on  the  right 
obtained  from  John  by  disposition,  and  therefore 
fell  to  be  dealt  with  as  a  stranger  in  the  question 
of  payment  of  .casualty  when  that  should  beceme 
exigible.  That  this  brings  about  a  claim  for  a 
greater  casualty  than  might  have  been  the  case 
had  the  Act  not  been  passed  is  no  reason  for  not 
giving  effect  to  the  statnte.  As  Lord  Cains 
pointed  out  in  the  case  of  Lamont,  such  a  con- 
sideration will  not  justify  the  interpolation  of 
words  into  the  statute  upon  an  assumption  that 
the  Legislature  intended  what  the  legislative  en- 
actment does  not  express. 

But  then  it  is  said — and  this  is  the  second 
ground  on  which  the  Lord  Ordinary's  jadgmeot 
is  sustained — thnt  as  James,  though  only  the  heir 
presumptive  of  John  at  the  time  when  he  was 
entered  by  force  of  statute  in  1874,  turned  out  to  be 
actually  his  heir  when  be  died,  James  was  entitled 
as  at  1877  to  satisfy  the  superior's  claim  for  a 
casualty  by  payment  as  for  relief  only.    This 
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view  is  based  on  the  principle  that  the  oasnalty 
must  be  determined  "by  the  obaracter  of  the 
applicant  for  entry,  and  not  by  the  form  of  bis 
title,"  as  Lord  Kinnear  points  ont.  Bat  the 
answer  aeems  to  me  to  be  this,  that  James  was 
not  in  1877  an  "applicant  for  entry."  He 
was  entered  at  the  passing  of  the  Act  "  to  the 
same  effect  as  if  the  superior  had  granted  a  writ 
of  confirmation."  It  seems  to  me  impossible  to 
maintain  that  if  there  had  been  no  words  in  the 
statute  postponing  exaction  of  casualties  a  demand 
in  1871  for  a  casualty  could  have  been  resisted  by 
James,  and  if  payment  of  casualty  could  not  have 
bean  resisted  there  could  have  been  no  pretence 
for  limiting  it  to  relief.  It  was  the  confirmation 
in  the  case  of  a  singular  successor  which  was 
inapUediy  effected  in  James'  case  by  the  passing 
of  the  Act  of  1874.  It  is  quite  tra«  that  prior 
to  1874  a  singular  successor  could  by  the  device 
of  tendering  the  heir  for  entry  limit  the  casualty 
to  relief.  But  it  has  beeU  expressly  decided  that 
the  singular  successor  cannot  now  tender  the  heir. 
What  is  the  difference  in  this  case  ?  It  is  only 
that  the  heir  as  to  whom  it  is  suggested  that  he 
might  have  been  tendered  in  1877  is  the  same 
person  as  the  singular  successor,  it  hap- 
pening to  be  the  fact  that  at  the  time  of 
John's  death  James  was  his  heir.  But  if 
Lord  Cairns'  doctrine  in  Lamont'i  case  must  be 
accepted,  that  "the  appellants"  [i.e.,  the  singular 
successors]  "are  hy  the  Act  deemed  and  held  to 
be  truly  entered,  and  if  so,  there  is  no  vacant  fief 
into  which  the  heir  could  enter,"  then  the  dis- 
tinction between  the  two  cases  is  a  distinction 
without  a  difference.  Lord  Oairns'  words  may  be 
applied  to  this  case  thus — James  is  by  the  Act 
deemed  and  held  to  be  truly  entered,  and  if  so, 
there  is  no  vacant  fief  to  which  he — though  on 
the  death  of  John  he  proved  to  be  the  heir — can 
enter.  The  death  of  John  added  nothing  to 
James'  right  or  title.  There  was  in  1877  nothing 
left  in  John  for  James  to  take  up  as  John's  heir. 
The  death  of  John  had  only  one  practical  effect. 
It  put  an  end  to  the  statutory  postponement  of 
the  payment  due  to  the  superior  for  the  en- 
franchisement of  that  entry,  which  was  already 
completed  as  if  by  writ  of  confirmation  in  1874. 
I  am  confirmed  in  this  view  by  the  knowledge 
that  it  was  held  by  so  high  an  authority  in  the 
feudal  law  as  the  late  Lord  Onrriehill,  who  in  his 
opinion  in  the  unreported  case  of  Sturrock  t. 
Uarruthen^  TrutUes  in  1879,  after  stating  the* 
rule  that  the  heir  cannot  now  be  put  forward  so 
as  to  evade  payment  of  a  composition,  says — 
' '  This  rule  must  take  effect  where  the  person 
whose  entry  is  implied  happens,  after  his  infeft- 
ment  as  a  singular  snccessor  of  the  original 
vassal,  to  become  also  the  heir  of  that  vassal." 

Some  stress  is  laid  by  those  who  are  in  favour 
of  adhering  to  the  Lord  Ordinary's  interlecutor 
upon  the  form  of  the  action,  which  proceeds, 
following  the  form  in  the  schedule,  to  describe 
the  heir  on  whose  death  a  casualty  became  exig- 
ible, namely,  John,  as  ' '  the  vassal  last  vest  and 
seised  in  the  lands."  The  view  taken  is  that  this 
description  of  John  implies — to  use  Lord  Kinneai's 
words — "an  averment  that  no  other  vassal  has 
entered  since  his  death,  or,  to  use  the  language 
of  the  old  law,  to  which  the  pursuer  is  required 
by  the  statute  to  appeal,  that  the  fee  is  still  vacant 
in  consequence  of  his  death."  This  reasoning 
seems  to  me  to  ignore  the  fact  that  the  statnte 
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creates  an  anomaly  by  its  implied  entry  and  post- 
poned exigibiUty  of  the  casualty  which  but  for 
proviso  would  have  been  at  once  exigible.  This 
anomaly  necessarily  creates  difficulty  in  the 
formal  procedure  for  obtaining  a  decree  on  the 
occurrence  of  the  event  which  removes  the  bar 
to  exaction.  It  requires  to  be  enacted  that  "  no 
implied  entry  shall  be  pleadable  against"  the  supe- 
rior's action  when  the  event  hag  occurred.  And 
accordingly  the  form  of  action  passes  by  all  snob 
implied  entries,  and  the  vassal,  to  the  occurrence 
of  whose  death  the  right  to  enforce  payment  of  a 
casualty  is  postponed,  is  for  the  purposes  of  that 
action  (which  passes  by  implied  entries)  dealt 
with  as  the  vassal  who  was  last  vest  and  seised 
in  contradistinction  to  the  vassal  who  is  impliedly 
entered,  and  from  whom  the  superior  demands  a 
casualty  by  his  action.  That  this  is  the  sound 
view  of  the  meaning  of  the  form  in  Schedule  B 
appears  in  my  judgment  very  clearly  when  con- 
sideration is  given  to  the  expressions  used  in  tiie 
Act  itself  to  describe  the  old  and  new  vassals  in 
the  case  of  implied  entries  under  the  statute, 
where  it  is  dealing  with  the  rights  of  the  superior, 
both  as  reserved  and  as  taken  away,  in  the  case 
of  implied  entries. 

In  sub-section  2  of  section  4  two  persons  are 
contrasted,  the  vassal  who  is  impliedly  entered, 
and  the  vassal  who  was  entered  before  him.  The 
words  which  the  statute  uses  to  describe  the 
latter  are  "  the  proprietor  last  entered."  Thus 
it  is  enacted  that  notwithstanding  the  "  implied 
entry  the  proprietor  last  entered  in  the  lands, 
and  his  heirs  and  representatives,  shaU  continue 
personally  liable"  for  fen-duties,  A».,  until  notice 
of  change  of  ownership  is  given  to  the  superior." 
And  again  the  right  is  conferred  upon  "  the  pro- 
prietor last  entered  in  the  lands  to  recover  from 
the  entered  proprietor  of  the  lands  all  feu-duties 
which  such  proprietor  last  entered  may  have  had 
to  pay  in  consequence  of  any  failure  or  omission 
to  give  such  notice,"  and  all  remedies  competent 
to  the  superior  are  to  be  held  to  be  assigned  "to 
the  proprietor  last  entered  in  the  lands  and  his 
foresaids"  for  recovery  of  such  sums  from  the 
entered  proprietor.  The  same  expression  "pro- 
prietor last  entered  in  the  lands"  is  again  used 
in  referenoe  to  the  preservation  of  evidence  of 
the  notice  of  change  of  ownership,  which  is  to 
save  him  from  being  still  liable  to  pay  fen-duties 
after  the  implied  entry.  And  accordingly  in 
Schedule  A  the  instructions  for  drawing  up  the 
notice  direct  that  after  the  words ' '  which  formerly 
belonged  to,"  the  name  "of  the  last  entered  vas- 
sal" is  to  be  inserted. 

Now,  nothing  can  be  more  clear  than  this,  that 
the  statute  in  the  passages  I  have  qnotod  adopts 
the  words  "proprietor  last  entered  in  the  lands" 
to  describe  the  proprietor  who  was  entered  bnt 
has  been  divested  by  implied  entry  of  another, 
and  the  words  "the  entered  proprietor  of  the 
lands"  to  describe  the  proprietor  who  is  entered 
by  the  statutory  implied  entry.  The  two  expres- 
sions are  used  in  contrast  to  designate  the  two 
proprietors,  the  old  and  divested  proprietor,  and 
the  new  and  impliedly  entered  proprietor.  Such 
being  the  distinctive  expressions  used  in  the 
statute  itself,  and  they  being  in  no  way  ambign- 
ons  when  they  occur  in  the  stetute  as  to  their 
application,  it  appearsto  me  that  all  difficulty  which 
might  be  supposed  to  exist  regarding  the  wording 
of  the  statutory  form  of  summons  in  Sobednle  B 
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is  remored.  In  that  snmmoiiB  the  word  "  last" 
is  naed  in  the  same  sense  in  which  it  is  used  in 
the  statute  itself .  The  words  "the  death  of  0, 
who  was  the  vassal  last  vest  and  seised,"  do  not 
in  my  opinion  mean  who  was  anoh  vassal  when 
he  died,  bnt  mean  who  was  the  vassal  last  entered, 
in  contrast  to  the  vassal  who,  previous  to  C's 
death,  had  entry  effected  for  him  by  statutory 
implication,  and  is  thus  the  entered  proprietor  of 
the  lands.  The  words  In  the  enacting  clauses 
cannot  be  read  in  any  other  sense,  and  the  words 
in  the  schedule  can  be  read  in  the  same  sense, 
and  if  they  can  be  so  read,  then  they  must  be  so 
read — it  not  being  allowable  to  assume  repug- 
nancy—and if  80  read,  all  the  diffioaltiea  suggested 
disappear. 

I  have  only  further  to  add  that  I  do  not  think 
the  result  is  affected  by  the  fact  that  William  has 
sacoeeded  to  James,  It  is  said  that  as  James  was 
entered  by  implication,  and  William  succeeds 
James  as  his  heir,  that  therefore  William  is  liable 
as  for  relief  only.  But  this  contention  is  directly 
in  the  teeth  of  the  statutory  proviso  that  "saoh 
implied  entry  shall  not  prejudice  or  affect  the 
right  or  title  of  any  superior  to  any  casualties, 
Ac,  which  may  be  due  or  exigible  in  respect  of 
the  lands  at  or  prior  to  the  date  of  such  entry." 
Now,  William's  entry  is  an  implied  entry,  and  at 
the  time  at  which  it  took  place  a  casualty  was  due 
and  exigible  for  the  enfranchisement  of  James' 
entry.  William  therefore  cannot  plead  his 
implied  entry  to  debar  the  superior  from  making 
good  oat  of  the  lands  by  action  of  declarator  and 
payment  the  casualty  which  at  the  time  of  that 
entry  was  due  and  exigible,  while  William  is 
further  debarred  from  pleading  either  his  own 
entry  or  that  of  James  in  answer  to  the  action  by 
the  express  words  of  the  statute  that  "  no  implied 
entry  shall  be  pleadable  in  defence  against  such 
action,"  William  has  no  entry  upon  which  he 
can  found  except  either  his  own  or  James'  entry. 
But  both  of  these  entries  being  statutory  entries 
by  implication  only,  I  hold  that  under  the  express 
words  of  the  statute  they  cannot  be  looked  at. 
As  regards  the  determination  of  any  question  of 
class  of  casualty  or  exaction  of  casualty,  William's 
position  must  be  considered  as  if  he  had  to  make 
up  his  title  by  the  ordinary  method  necessary 
before  1874.  This,  as  he  cannot  foimd  upon 
implied  entry,  he  eould  not  now  do  as  heir  of 
John,  consolidating  foy  resignation  ad  remanen- 
tiam  in  his  own  favour.  It  is  only  as  heir  of 
James  that  he  could  proceed.  And  what  would 
have  been  his  procedure?  It  would  have  been 
to  take  up  and  execute  the  proouratory  in  the 
disposition  by  John  to  James,  thus  placing  him- 
self in  the  position  to  obtain  a  charter  of  resigna- 
tion from  the  superior.  But  what  would  have 
been  the  payments  be  would  have  had  to  make 
in  that  case  ?  Plainly  a  composition  would  have 
been  exigible,  and  he  could  not  have  successfully 
maintained  that  he  was  liable  as  for  relief  only. 

Although  it  is  not  permissible  in  forming  an 
opinion  as  to  the  interpretation  of  statutory 
enactment  to  take  into  oonsideration  what  the 
effect  of  a  particular  interpretation  may  be,  it  is 
satisfactory  to  know  that  the  judgment  which  the 
majority  of  the  consulted  Judges  recommend  will 
be  consistent  with  the  general  idea  which  seems 
to  mn  through  the  different  clauses.  The  enact- 
ments of  the  statute  are  evidently  not  intended 
to  out  down  the  superior's  peoaniary  interests, 


but  are  to  save  these.  It  is  quite  oertoin  that  if 
the  views  of  the  minority  were  to  prevail,  the 
superior  would  in  many  oases  be  deprived  of  all 
chance  of  obtaining  a  casualty  of  composition,  and 
indefinitely.  This  would  be  a  curious  result,  in 
the  case  of  property  held  by  individuals,  of  an 
Act  which  expressly  provides  in  the  case  of  cor- 
porations or  trusts  which  have  no  succession, 
that  a  composition  is  to  be  paid  to  the  superior 
at  regular  intervals.  I  think  that  the  judgment 
we  must  give  will  bring  about  a  more  consistent 
result  in  the  application  of  the  statute  than  that 
of  the  Lord  Ordinary, 

On  these  grounds,  and  in  respect  of  th« 
opinions  of  the  majority  of  the  consulted  Judges, 
I  must  move  your  Lordships  to  reoal  the  inter- 
loentor,  and  to  decern  in  terms  of  the  conclusiona 
of  the  summons. 

LoBD  YouNO— I  am  of  opinion  that  the  inter- 
locutor of  the  Lord  Ordinary  is  right  and  ought 
to  be  affirmed. 

Lord  Buthebtubd  CiiAbk — I  agree  with  the 
Lord  President. 

LosD  Lxs — I  agree  with  the  Lord  Ordinary 
and  his  views  as  stated  in  his  note.  I  also  agree 
with  Lord  Adam  as  to  the  specialty  in  the  case. 

The  Court  pronounced  this  interlocutor : — 
"The  Lords  having  resumed  consideration 
of  the  cause  with  the  opinions  of  the  con- 
sulted Judges,  in  conformity  with  the  opinions 
of  the  majority  of  the  Judges  of  the  whole 
Court,  Keoal  the  Lord  Ordinary's  interlocutor 
of  20th  December  1887:  Find  that  the 
casualty  dne  by  the  defender  to  the  pursuer 
is  a  composition  of  one  year's  rent  of  the 
lands  described  in  the  snmmons:  Find  the 
pursuer  entitled  to  expenses ;  allow  aa 
account  thereof  to  be  lodged ;  and  remit  the 
same  to  the  Auditor  to  tax  and  to  report: 
Bemit  the  cause  to  the  Lord  Ordinary,  with 
power  to  him  to  decern  for  the  taxed  amonnt 
of  said  expenses,  and  to  proceed  further  in 
the  cause  as  may  seem  just" 

Counsel  for  the  Appellant— D,-F.  Balfour,  Q.O, 
—Graham  Murray— Dundas.  Agents — ^DundM 
i  Wilson,  C.S. 

Counsel  for  the  Bespondent  —  Sol.  Oan. 
Bobertson,  Q.O. — Guthrie.  Agents— Oampbali 
&  Smith,  S.S.O. 


Friday,  July  12. 

FIRST    DIVISION. 

[Exchequer  Cause. 
LORD  ADVOCATE  V.  LAIDLAY's  TRU8TKB3. 

Sepenue— Indian  or  BriUth  Company— VontraH 
of  Copartnery— Death  tf  Partner— Tranter  of 
iSharei— Inventory  Duty. 

The  firm  of  B.  W.  A  Co.  carried  on  aa 
extensive  business  in  indigo,  silk,  and  other 
produce,  which  after  being  grown  or  manu- 
factured in  India  was  either  sold  thera,  and 
the  proceeds  remitted  to  this  eountry,  or  was 
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eonaigned  to  the  London  agents  of  the  firm 
for  realisation  in  Europe.  The  property  of 
the  oonoem  was  Tested  in  three  trustees,  all 
of  whom  resided  in  the  United  Kingdom. 
The  articles  of  copartnery  also  proTided 
that  upon  the  death  of  a  partner  bis  repre- 
sentatives should  not  become  partners  in  his 
stead,  but  ttiat  they  might,  if  they  chose, 
within  a  specified  time,  sell  his  share  to  a 
person  or  persons  approved  of  by  a  com- 
mittee appointed  to  decide  all  matters  afFect- 
ing  the  ioterest  of  the  partnership,  and  if  a 
sale  or  transfer  were  not  completed  within 
that  time,  the  value  of  the  share  was  to  be 
ascertained  by  the  London  agents  of  the 
company,  and  the  price  paid  by  the  trustees 
to  the  representatives  of  the  deceased 
partner  npon  their  executing  a  transfer  to 
the  trustees  of  such  share. 

A  partner  of  the  firm,  domiciled  in  Soot- 
land,  died,  and  his  executors  transferred  his 
shares  to  three  of  his  sons,  to  each  one  share, 
at  the  price  of  £9000  per  share. 

Held,  {diu.  Lord  Shsnd)  that  the  £27,000 
was  liable  to  inventory  duty,  as  it  was  a  debt 
recovered  by  the  executors  in  this  conntry, 
and  both  creditor  and  debtor  were  resident 
there. 

Opinion  per  Lord  Shand  that  the  articles 

of  copartnery,  and  the  manner  in  which  the 

business  of  Uie  firm  was  carried  on,  showed 

that  this  was  an  Indian  Company,  and  that 

the  £27,000,  being  a  payment  in  respect  of  a 

share  thereof,  was  Indian   estate,  and  was 

not  liable  to  inventory  duty  in  this  conntry. 

This  was  an  action  by  the  Board  of   Inland 

Bevenue  against  the  trustees  and  executors  of  the 

deceased  John  Watson  Laidlay,  concluding  for 

payment  of  a  sum  of  £756  of  additional  inventory 

stamp  duty,  so  as  to  moke  up,  along  with  the 

sums  previously  paid,  the  .full  amount  of  stamp 

duty  which  would  have  been  payable    if  the 

recorded  inventory  had  contained  a  full  inventory 

of  the  moveable  estate  of  the  deceased  in  the 

United  Kingdom.     The  action  was  raised  in  the 

following  cirCumstanpes. 

The  deceased  John  Watson  Laidlay  of  Seaoliff 
in  the  county  of  Haddington  died  on  8th  March 
1885.     His  trustees  and  executors  gave  np  an 
inventory  of  his  personal  estate  in  the  United 
Kingdom,  and  the  appropriate  stamp  duty  was 
paid  by  them  thereon.     At  the  end  of  the  inven- 
tory, nnder  the  head  "abroad,"  there  was  stated 
a  sum  of  £25,221,  48.  3d.,  said  to  b«  "the  de- 
ceased's share  in  the  real  and  personal  estate  as  a 
partner  in  the  firm  of  Bobert  Watson  &,  Oom- 
pany,  Calcutta,  as  valued  by  the  agents  of  the 
company."    The  value  of  the  deceased's  share  or 
interest  in  the  nett  balance  of  the  partnership 
assets  was  not  included  in  the  inventory  as  estate 
in  the  United  Kingdom  for  payment  of  inventory 
duty,  and  inventory  duty  was  not  paid  npon  it. 
The  deceased  held  three  one  thirty-second  shares    | 
in  the  said  firm,  and  under  an  agreement  taking   | 
effect  as  from  8th  September  1885  these  shares    I 
were  transferred  by  his  trustees  and  executors,    | 
one  to  each  of  his  sons  Andrew  Laidlay,  Bobert   ; 
Watson  Laidlay,  and  Alfred  Hope  Laidlay,  the   | 
agreed-on  price  paid  for  each  share  being  £9000.    ; 
The  firm  of  Robert  Watson  &  Company,  which    j 
"  began  business  in  September  1877,  was  formed   . 
under  articles  of  partnership  dated  in  Angost   { 


1877,  which  were  a  renewal  of  older  contracts  of 
copartnery  dated  in  1855  and  1867.  There  were 
nine  partners  at  the  date  of  the  action,  seven  of 
whom  resided  in  the  United  Kingdom,  and  held 
30  shares,  and  two  resided  in  Calcutta,  and  held 
two  shares,  the  shares  in  all  being  82.  By  the 
preamble  of  the  said  contract  of  1877  it  was 
declared  that  the  whole  real  and  personal 
property  and  effects  of  the  firm  should  be  vested 
in  three  parties  named  (all  of  whom  were 
resident  in  the  United  Kingdom)  as  trustees 
for  the  partnership.  The  articles  also  con- 
tained the  following  important  provisions : — 
"2.  The  bnsiness  shall  be  the  carryingon  andwork- 
ing  of  indigo  and  silk  concerns  and  zemindarieg 
for  the  production  or  manufacture  or  working 
of  indigo  and  silk  and  other  produce,  and  for 
the  sale  in  Calcutta  or  shipment  for  realisatien 
in  Europe  of  such  produce."  "7.  The  style  or 
firm  of  the  partnership  shall  be  '  Bobert  Watson 
&,  Company. ' "  "  8.  The  said  style  or  firm  of 
'Bobert  Watson  i,  Company'  may  be  used  by 
Messrs  Jardine,  Skinner,  &,  Company  or  other  thie 
managing  agents  for  the  time  being  appointed  in 
their  stead,  and  nnder  the  special  or  general 
authority  in  writing  of  such  managing  agents, 
but  not  otherwise  by  the  Mofnssil  manager  in 
all  dealings  and  transactions,  and  in  all  actions 
and  suits  by  and  agunst  the  company,  and  in  all 
other  matters  and  proceedings  which  can  be  con- 
ducted in  the  name  of  the  said  firm,  but  the 
partners  or  any  of  them  as  such  shall  not  be  at 
liberty  to  use  the  said  style  or  firm  for  any  pur- 
pose or  on  any  pretext  whatsoever.  In  case  of  any 
action,  suit,  or  other  proceeding  by  or  against 
the  said  partnership,  the  names  of  the  trustees 
thereof  for  the  time  being  may  be  used. " 

By  article  'J  it  was  provided  that  five  partners 
named  "shall  constitute  a  committee  to  advise 
with  the  agents  both  in  London  and  Calcutta, 
and  to  decide,  subject  to  the  approval  of  a  genend 
meeting  of  the  partners,  in  all  matters  affecting 
the  interest  of  the  partnership,  and  also  to  decide 
as  to  'calling  when  necessary  a  meeting  of  the 
partners.  ...  10.  Messrs  Jardine,  Skinner, 
%  Company  are  hereby  constittlted  the  managing 
agents  of  the  partnership  in  India,  and  the 
entire  business  of  the  partnership  there  shall  be 
carried  on  by  them  as  such  managing  agents 
subject  to  the  provisions  herein  contained,  but 
only  so  long  as  the  said  firm  of  Jardine,  Skinner, 
i,  Company  or  some  or  one  of  the  partners 
therein  shall  in  their  or  his  own  right  hold  or  be 
entitled  to  at  least  two  thirty-second  shares  in 
the  property  of  the  partnership  hereby  constituted. 
...  11.  Messrs  Jardine,  Skinner,  <Is  Company,  as 
such  managing  agents,  shall  have  all  powers 
necessary  for  the  efficient  carrying  on  of  the 
business  thereof,  and  are  hereby  expressly  em- 
powered (but  subject  to  the  opinion  of  the  com- 
mittee whenever  it  shall  have  been  expressed)  to 
decide  whether  all  the  said  branches  of  business 
shall  be  carried  on,  or  which  of  them,  and  to 
what  extent.  Provided  always,  that  no  branch 
of  business  not  heretofore  undertE&en  by  the 
partnership  shall  be  taken  up  without  the  consent 
previously  obtained  of  the  conmiittee.  The  said 
managing  agents  shall  also  determine  the  amount 
of  the  outlay  to  be  expended  in  the  business  and 
concerns  of  the  partnership  in  each  year,  and 
the  mode  and  terms  of  disposal  of  the  produce 
thereof,  and  have  power  to  appoint  and  remove 
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all  penons  in  the  employment  of  the  partnenliip 
in  India,  and  to  give  to  suoh  persons  all  sncji 
powers,  inclading  a  power  of  substitation,  as  the 
said  Messrs  Jardine,  Skinner,  &  Company  may 
from  time  to  time  think  proper.  And  farther, 
the  said  Messrs  Jardine,  Skinner,  &  Company  are 
hereby  anthorised  to  enter  into  all  contracts 
necessary  for  the  carrying  on  of  the  bnsiness  of 
the  company,  to  inatitnte  and  defend  all  suits  in 
which  the  partnership  may  be  concerned,  and 
also  to  compromise  any  such  action  or  suits,  and 
to  compound  Any  debts  due  to  the  partnership  or 
other  claims  or  demands,  and  to  refer  any  claim 
or  demand  of  or  against  the  partnership  to 
arbitration,  and  generally  to  manage  the  said 
estate  and  conduct  all  the  affairs  in  India  of  the 
said  partnership,  and  to  do  and  execute  all  such 
acts,  matters,  and  things,  as  they  shall  deem 
necessary  for  the  purposes  aforesaid.  12.  All 
moneys  which  shall  be  borrowed  from  Messrs 
Matheson  &,  Company  for  the  purpose  of  the 
partnership,  and  for  carrying  on  the  said  con- 
oems,  shall  be  drawn  for  by  Messrs  Jardine, 
Skinner,  iS;  Company  only,  and  in  their  own 
names,  and  not  in  the  name  of  the  partnership 
or  of  the  firm  thereof,  and  all  the  money  which 
shall  be  required  to  be  remitted  to  the  various 
concerns  of  the  partnership  shall  be  supplied  by 
Messrs  Jardine,  Skinner,  ifc  Company,  and  all  the 
produce  of  the  concerns  of  the  partnership  shall 
be  reoeiTed  and  disposed  of  by  them.  ...  11.  All 
neooBsary  books  of  account  of  the  partnership, 
showing  the  receipts  and  payments  and  assets 
and  liabilities  of  the  partnership  shall  be  kept  by 
Messrs  Jardine,  Skinner,  &  Company  as  the 
managing  agents  at  their  usual  place  of  bnsiness 
in  CaloQtta,  and  shall  be  at  all  times  open  for  the 
inspection  of  the  partner;.  ...  16.  As  soon  as 
praotioable  after  the  30th  day  of  September  in 
each  year,  and  the  realisation  of  the  produce  of 
the  season,  the  managing  agents  in  Calcutta  shall 
prepare  a  general  account  or  balance-sheet  show- 
ing the  result  of  the  operations  of  the  partner- 
ship during  the  year  ending  on  that  day,  and 
the  nett  profit  or  gross  loss  after  paying  or  pro- 
Tiding  for  all  the*  outlay  expenses  and  engage- 
ments of  the  year  of  every  kind,  shall  be  appro- 
priated as  follows,  the  profits  to  the  extent  of  8 
per  cent,  on  the  capital  shall  be  carried  to  the 
account  of  the  respective  partners  in  the  books 
of  the  partnership  in  proportion  to  their  respeo- 
tive  shares,  the  excess  of  the  profits  beyond  8 
per  cent,  shall  be  set  apart  and  paid  to  the 
London  agents  to  form  and  afterwards  maintain 
a  reserve  fund.  ...  18.  As  a  remuneration  for 
the  trouble  as  managing  agents  of  the  partner- 
ship biwiness,  Messrs  Jardine,  Skinner,  A  Com- 
pany shall  be  entitled  to  receive  a  commission  of 
2j^  per  cent,  on  the  proceeds  of  sale  of  the  indigo 
and  silk  and  other  produce  to  be  prodnced  in  the 
concerns  of  the  partnership  in  each  year,  whether 
the  same  shall  be  sold  in  Calcutta,  or  shipped 
for  realisation  in  Europe.  ...  19.  The  said 
Messrs  Matheson  &  Company  are  hereby  declared 
to  be  the  agents  of  the  partnership  in  Europe, 
the  entire  bnsiness  of  which  therein  shall  be 
transacted  through  them,  and  all  the  produce  of 
the  partnership  shall  be  consigned  to  them,  or 
if  sold  in  India,  the  proceeds  shall  forthwith  be 
remitted  to  them.  The  said  Messrs  Matheson  & 
Company  shall  supply  the  necessary  funds  for 
the  enrrent  advances  of  each  season,  whether 


for  working  the  estates,  the  production  of  indigs, 
silk,  or  other  produce,  and  the  same  shall  be  on 
the  security  of  the  mortgages  and  covenants 
oontained  in  the  indentures  of  mortgage  and 
confirmation  hereinbefore  referred  to.  Any 
further  expenditure  of  moneys  whether  for  the 
purchase  of  new  concerns,  or  for  land  tenures, 
or  for  advances  made  to  secure  leases  of  property, 
or  for  any  extraordinary  expenditure  under  the 
heads  of  law  proceedings,  land  surveying,  machi- 
nery, or  otherwise,  shall  be  provided  in  such 
manner  as  the  managing  agents  shall  from  time 
to  time  determine.  ...  20.  The  said  Messrs 
Matheson  &  Company  shall  be  entitled  to  interest 
on  the  general  cash  balance  which  may  be  due  to 
them,  at  the  rate  of  £5  per  cent  per  annum,  k> 
long  as  such  balance  shidl  not  exceed  £150,000, 
and  M  the  minimum  rate  charged  by  the  Bank  of 
England  for  the  time  being  for  discounts  (when 
above  5  per  cent.)  on  any  sum  which  may  exceed 
that  amount ;  they  shitll  also  be  entitled  to  a 
oommiseion  of  2^  per  cent,  on  the  soles  of  the 
produce  of  the  season,  whether  snoh  sales  are 
made  in  India  or  in  Europe.  21.  No  partner  or 
partners  shall  contract  any  debt  or  draw,  accept, 
or  indorse  any  bill  or  note,  or  transact  any  bn^- 
ness  in  the  name  of  the  partnership,  nor  shall 
any  of  the  partners,  not  being  a  majority  of  the 
partners,  in  any  manner  interfere  with  the  con- 
duct of  the  business  of  the  partnership  by  Messrs 
Jardine,  Skinner,  &,  Company  or  Messrs  Matheson 
&.  Company  respectively,  but  all  powers  for  con- 
trolling, regulating,  ordering,  and  managing  the 
affairs  of  the  partnership,  which  consistently 
with  the  provisions  of  these  presents  may  be 
exercised  by  all  the  partners  for  the  time  being, 
may  be  exercised  by  a  majority  of  the  partners." 

By  article  25  it  was  provided  that  the  death  of 
any  partner  should  not  cause  a  dissolution  of  the 
partnership  as  between  the  other  partners ;  that 
the  representatives  of  a  deceased  partner  should 
not  become  partners  in  respect  of  the  share  of 
such  partner;  that  the  interest  of  a  deceased 
partner  should  cease  at  the  30th  September  next 
after  his  decease ;  that  if  the  representatiTes  of 
the  deceased  partner  desired  to  sell  his  share 
and  interest  to  any  partner,  or  to  any  other 
person  approved  of  by  the  committee,  they 
might  do  80,  but  that  if  they  did  not  desire  to 
do  80,  or  did  not  find  a  purchaser  within  six 
months  after  the  partner's  death,  the  fair  value 
of  the  share  was  to  be  ascertained  by  Measra 
Matheson  &  Company,  and  paid  by  the  trustees 
of  the  partnership  to  the  representatives  of  the 
deceased  on  their  executing  a  transfer  of  such 
share  to  the  trustees. 

The  following  important  admissions  were 
made  by  the  parties : — "(1)  .  .  .  Of  the  parties 
who  signed  the  articles  of  1877,  two  wera  resi- 
dent in  India  and  executed  them  there.  (2) 
The  meetings  of  the  committee  named  and 
appointed  by  No.  9  of  the  articles  of  1877  took 
place  in  London  in  the  office  of  Matheson  A 
Company,  the  London  agents  of  the  partnership, 
and  were  summoned  by  Matheson  k  Company 
acting  in  concert  with  the  chairman  of  tlM 
committee  who  was  resident  in  England.  "Die 
committee  as  a  rule  met  prior  to  the  annual 
meeting  of  the  partners  to  consider  the  bnsineM 
to  be  laid  before  the  meeting,  and  at  other  times 
when  any  bnsiness  required  it,  of  which  they 
were   informed    by  Matheson  t  Company,  to 
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whom  the  legnlar  adyiMs  as  to  the  state  of  the 
bosinesa  were  addressed  by  the  managing  agents 
in  India.  A  minute-book  of  meetings  and  cor- 
respondence was  kept  for  the  committee  of 
which  Matheson  it  Company  were  the  oastodiers. 
The  committee  dis<!harg6d  the  dnties  devolTing 
upon  them  under  the  said  articles,  and  were  in 
oorrespondenoa  with  the  managing  agents  in 
India  as  shown  by  the  minute-book.  (3)  The 
financial  year  of  the  partnership  closed,  in  terms 
of  artiale  16,  on  30th  September  in  each  year ; 
and  as  soon  as  possible  thereafter  Jardine,  Skin- 
ner, &,  Company,  on  the  footing  that  there  was 
sufficient  profit,  passed  a  diTidend  at  the  rate  of 
8  per  cent,  to  the  credit  of  each  partner's  account 
in  the  books  of  the  partnership.  Messrs 
Matheson  &,  Company  were  adyised  thereof,  and 
requested  to  make,  and  did  make,  payment  of 
the  diTidend  to  the  partners  respectiyefy.  This 
payment  was  generally  made  in  or  about  the 
month  of  December.  As  soon  as  the  result  of 
the  year's  operations  was  ascertained,  and  after 
receiying  the  particulars  of  the  Iioudon  account 
from  Matheson  &,  Company,  Jardine,  Skinner, 
ft  Company  made  up  detailed  accounts  of  such 
operations,  and  if  there  was  any  profit  above 
the  8  per  cent.,  and  the  contribution  to  the 
reserre  fond  provided  for  under  the  articles  of 
copartnery,  they  passed  the  same  to  the  partners' 
account  in  proportion  to  their  respective  interests 
in  the  concern.  Those  accounts,  along  with  a 
statement  of  each  partner's  own  private  account, 
including  his  share  of  profits,  were  sent  to 
Matheson  &,  Company,  who  transmitted  abstracts 
of  the  accounts  and  printed  statements  and 
reports  relative  thereto  to  the  partners  along 
with  the  statement  of  their  private  account. 
These  accounts  were  generally  circulated  by 
Messrs  Matheson  &,  Company  about  June  or 
July  in  each  year ;  and  within  a  few  days  after 
they  remitted  to  each  partner  his  share  of  the 
final  dividend,  or  passed  same  to  the  credit  of 
his  private  account  with  them  if  he  had  such. 
The  partners  resident  in  Oreat  Britain  were 
generally  in  the  habit  of  holding '  an  annual 
meeting  in  the  course  of  each  summer.  These 
and  other  meetings  were  held  at  Messrs  Matheson 
&  Company's  office.  At  these  annual  meetings 
the  partners  discussed  the  accounts  and  the 
general  prospects  of  the  company.  Decisions 
were  given  by  the  general  body  of  the  partners 
at  their  annual  meeting  upon  points  connected 
with  the  business  submitted  to  them  for  that 
purpose  by  the  managing  agents  in  India  through 
the  committee.  (10)  The  produce  of  the  part- 
nership estates  was  either  realised  by  Jardine, 
Skinner,  &  Company,  and  the  proceeds  remitted 
to  the  London  agents,  or  it  was  consigned  to  the 
Iiondon  agents  for  realisation  in  Europe,  all  in 
terms  of  article  19.  In  the  latter  case  Matheson 
&  Company  transmitted  to  Jardine,  Skinner,  & 
Company  statements  showing  the  realisation  for 
entry  in  the  business  books  of  the  partnership 
in  India,  which  statements  were  entered  accord- 
ingly. In  carrying  out  the  said  article  19  Mathe- 
son &  Company  were  during  the  whole  period  of 
the  partnership  under  advance  to  Robert  Watson 
&,  Company,  as  the  outlay  was  chiefly  at  the 
beginning  of  each  season^  -and  from  the  nature 
of  the  business  no  season's  accounts  could  be 
dosed  until  from  six  to  nine  months  after  the 
next  season  had  begtm. " 


The  pursuer  also  alleged  that  the  deceased's 
interest  or  share  in  the  assets  of  this  partnership 
was  estate  situated  in  this  country,  and  that  an 
inventory  to  include  such  share  as  estate  in  this 
country  fell  to  be  exhibited  duly  stamped  with 
inventory  duty. 

The  pursuer  pleaded,  inter  alia — "  (1)  In 
respect  that  the  said  partnership  was  truly 
an  English  company,  the  interest  or  share  of  a 
deceased  partner  in  the  partnership  assets  is 
liable  to  inventory  duty." 

Thedefenderspleaded,  i7i^a22a--"(2)Thebu8i- 
ness  of  Bobert  Watson  &  Company  being  chiefly 
carried  on  in  India,  where  their  principal  office 
is,  the  shai«  and  interest  of  John  Watson 
Laidlay  therein  at  his  death  was  locally  situated 
in  India  within  the  meaning  of  the  said  statutes, 
and  is  not  liable  to  inventory  duty. " 

On  15th  March  1889  the  Lord  Ordinary 
(FniSEB)  ordained  the  defenders  to  exhibit  upon 
oath  and  to  record  in  the  proper  Sheriff  Court  in 
Scotland  a  full  and  true  inventory  or  additional 
inventory  of  all  the  personal  or  moveable  estate 
and  effects  of  the  deceased  John  Watson  Laidlay 
not  contained  in  any  inventory  hitherto  ex- 
hibited. 

"  Opinion. — The  claim  ia  for  inventory  or 
probate  duty,  and  the  answer  to  that  quesion  de- 
pends upon  whether  or  not  the  property  of  the 
deceased  is  held  to  be  situated  in  India  or  in  the 
United  Kingdom.  This  property  consisted  of  a 
share  in  the  real  and  personal  estate  as  a  partner 
in  the  firm  of  Bobert  Watson  &.  Company  of 
Calcutta,  which  was  sold  after  the  death  of  Mr 
Laidlay  to  his  sons  at  the  price  of  £27,000. 

"  The  firm  of  Bobert  Watson  &  Company  con- 
sisted at  the  time  of  the  death  of  Mr  Laidlay  of 
several  partners,  and  its  business  was  '  the  carry- 
ing on  and  working  of  indigo  and  silk  concerns 
and  zemindaries  for  the  production  or  manufac- 
ture or  working  of  indigo  and  silk  and  other 
produce,  and  for  the  side  in  Calcutta  or  shipment 
for  realisation  in  Europe  of  such  produce.'  The 
whole  work  done  under  the  partnership  in  the 
production  of  the  articles  dealt  in  was  done  in 
India.  Managing  agents,  in  the  persons  of 
Jardine,  Skinner,  &  Company,  were  appointed  to 
superintend  the  works  in  India  with  very  ex- 
tensive powers,  and  it  was  declared  that  all  the.pro- 
duce  of  the  concerns  of  the  partnership  should  b« 
received  and  disposed  of  by  them.  All  the  necessary 
books  of  account  of  the  partnership  were  to  be 
kept  by  them,  but  they  were  subject  to  the 
control  of  a  committee  of  five  members,  who  had 
also  very  extensive  powers.  They  were  to  advise 
with  the  agents  both  in  London  and  in  Calcutta, 
and  to  decide,  subject  to  the  approval  of  a 
general  meeting  of  the  partners,  on  all  matters 
affecting  the  interest  of  the  partnership.  The 
minute-book  which  has  been  produced  indicates 
how  close  was  the  supervision  which  they  exer- 
cised. Besides  the  agents  in  Calcutta,  the 
partnership  had  also  London  agents,  viz., 
Matheson  &  Company,  to  whom  all  the  produce 
of  the  partnership  sent  to  Europe  for  sale  was  to 
be  consigned,  and  if  such  produce  were  sold  in 
India,  the  proceeds  were  to  be  forthwith  remitted 
to  Matheson  &  Company  by  Jardine,  Skinner,  & 
Compaay. 

"Now,  the  deceased  Mr  Laidlay  had  three 
shares  in  this  partnership,  and  the  question 
comes   to  be,  whether   these   shares   shall   be 
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held  as  an  asset  in  his  possession  in  Scot- 
land, where  he  was  domiciled  and  where  he 
died,  or  whether  they  shall  be  held  as  an  asset 
sitnated  in  India,  in  whi(^  latter  case  no 
inventory  doty  as  nnder  the  statntes  mentioned 
on  record  could  be  claimed.  The  contract  of 
copartnery  provides  for  the  case  of  the  death  of 
a  partner.  In  snch  a  case  it  is  declared  that  his 
interest  in  the  partnership  shall  cease  as  at  the 
30th  day  of  September  after  his  decease — that 
is,  his  representatives  shall  be  entitled  to  claim 
profits  made  between  the  date  of  the  death  and 
the  30th  of  September,  bnt  not  after  the  latter 
date,  tiiongh  they  are  entitled  to  the  valne  of  the 
deceased's  interest  in  the  partnership.  Snch 
yalne  may  be  realised  in  various  ways,  as  pro- 
vided by  the  25th  article  of  the  contract  of  co- 
partnery. If  the  representatives  of  the  deceased 
shall  desire  to  sell  the  share  to  any  of  the  partners 
or  to  any  other  person,  snch  other  person  to  be 
approved  by  the  committee,  the  same  may  be 
sold  for  such  price  as  may  be  agreed  upon.  Bnt 
if  they  do  not  desire  to  sell,  or  cannot  find  a  par- 
chaser  approved  by  the  committee,  then  the  fair 
value  of  the  share  is  to  be  paid  to  them  by  the 
trustees  for  the  partnership. 

"The  first  of  these  modes  of  dealing  with  Mr 
Laidlay's  shares  was  adopted.  By  an  agreement 
between  Mr  Laidlay's  executors  and  three  of  his 
sons,  executed  partly  in  England  and  partly  in 
Scotland,  the  ezeoutors  agreed  to  sell  to  these 
sons  Mr  Laidlay's  three  shares  at  the  price  of 
£9000  for  each  share,  and  the  purchasers  being 
approved  of  by  the  shareholders,  they  became 
partners  in  room  of  their  deceased  father. 

"New,  the  Lord  Ordinary  is  of  opinion,  that 
the  executors  were  not  entitled  to  deal  with  Mr 
Laidlay's  shares  in  the  partnership  without  giv- 
ing up  an  inventory  and  obtaining  confirmation 
thereto.  If  the  shares  bad  not  been  sold  to  the 
sons,  and  if  the  mode  of  realisation  was  payment 
by  the  trustees  to  Mr  Laidlay's  representatives, 
this  would  simply  be  payment  by  a  debtor  to  his 
creditor  of  a  simple  contract  debt,  and  the  mode 
in  which  such  a  debt  is  regarded  is  illustrated  by 
the  case  of  Fernandez'  Executtrt,  February  8, 
1870,  Lit.,  5  Ohan.  App.  314,  the  rubric  of 
which  is  as  follows  : — '  A  chartered  bank  whose 
head  office  was  in  England,  bnt  whose  buEiness 
was  chiefly  carried  on  in  India,  was  ordered  to 
be  wound  up,  and  the  Indian  assets  were  remitted 
to  this  conntry.  A  creditor  domiciled  in  India 
proved  his  debt,  received  a  dividend,  and  died, 
leaving  a  will  which  was  proved  in  India.  After 
his  death  a  final  dividend  became  payable — held 
(reeerting  the  decision  of  the  Master  of  the  Bolls) 
that  the  dividend  ought  not  to  be  at  once  remitted 
to  the  executors  in  India,  but  could  only  be  paid 
to  them  on  their  producing  a  properly  stamped 
English  probate.'  Lord  Oiffard,  in  delivering 
judgment,  said — '  Probate  duty,  as  we  all  know, 
attaches  on  bona  notabilia  in  the  place  where  the 
goods  happen  to  be  situate,  wholly  irrespective 
of  the  question  of  the  domicile  of  the  testator. 
The  moneys  now  in  question  are  bona  notabilia 
in  London,  and  I  have  no  hesitation  in  saying 
that  this  Court  cannot  authorise  the  payment  of 
them  to  a  person  who,  if  he  were  to  receive  them 
and  administer  them,  would  be  going  directly  in 
the  teeth  of  the  Act  af  Parliament,  and  doing  a 
thing  for  which,  if  the  Grown  chose  to  proceed 
against  him,  he  would  be  liable  in  a  penalty. 


Upon  these  grounds  I  am  obliged  to  ssy  that 
there  can  be  payment  only  upon  production  of 
an  English  probate.'  And  Mr  Hansen,  in  his 
Treatise  on  the  Probate  Legacy  and  Succession 
Duties  Acts,  p.  161,  further  expresses  himself  as 
follows : — '  The  duty  is  payable  in  respect  of  the 
whole  amount  which  the  representativeB  of  a 
deceased  partner  in  an  English  firm  are  entitled 
to  recover  and  receive  from  the  surviving  partner 
in  this  conntry,  on  account  of  the  share  of  the 
deceased,  notwithstanding  that  the  partnership 
assets  or  any  part  of  them  are  situate  abroad,  for 
the  legal  interest  in  the  partnership  property 
vests  in  the  surviving  partner,  who  is  liable  to 
account  for  and  pay  to  the  representatives  of  the 
deceased  partner  the  amount  which  may  ultim- 
ately appear  due  to  him  after  the  assets  have 
been  realised  and  the  partnership  debts  dis- 
charged, and  this  liability  is  in  the  nature  of  a 
personal  debt,  and  situate  therefor  like  eiher 
debts  within  the  jurisdiction  of  that  conntry 
where  the  debtor  resides.'  No  doubt,  in  the  pre- 
sent case  the  profits  were  earned  with  the  mann- 
facturs  in  India  of  the  articles  dealt  in,  but  these 
profits  were  obtained  not  entirely  by  the  exer- 
tions and  the  skill  of  the  Indian  managers. 
They  were  the  servants  and  bound  to  obey  the 
instructions  of  the  London  committee.  'Then, 
further,  these  profits  were  all  remitted  to  Lon- 
don, and  they  were  distributed  there.  Sir  James 
Hannen,  in  tiie  case  of  Emng,  January  25, 1881, 
C  P.D.  2S,  says — 'The  share  of  a  deceased 
partner  in  a  partnership  asset  is  situate  where 
the  business  is  carried  on,  and  shares  in  a  com- 
pany are  locally  situate  where  the  head  office  is.' 
But  the  question  is  more  complex  when  the 
business  is  carried  on  at  two  places — one  at  the 
place  of  manufacture  of  the  article  dealt  in,  and 
the  other  the  place  of  the  governing  and  direct- 
ing body.  One  does  not  get  much  aid  from  the 
latter  part  of  this  opinion,  for  the  question  al- 
ways returns,  which  is  the  head  office,  and  as  re- 
gards the  present  case  the  Lord  Ordinary  must 
hold  it  to  be  London." 

The  defenders  reclaimed,  and  argued — The 
asset  upon  which  inventory  duty  was  claimed 
was  truly  an  asset  situated  in  India  in  the'sense 
of  the  revenue  statntes.  Thepertona  of  the  com- 
pany was  in  India,  no  matter  where  the  individual 
partners  might  for  the  time  being  happen  t'j 
be,  and  the  seat  of  the  business  was  there  also. 
While  the  locvs  of  the  registered  office  of  a  com- 
pany might  be  of  importance  in  determining  the 
residence  of  the  company,  it  was  not  conclusive 
of  the  matter — Oesena  Sulphur  Company  v.  UaU 
cuiia  MilU  Gompany,  L.K.,  1  Exch.  Div.  428; 
Werle  v.  Colquo7u)un,  L.K.,  20  Q.B.D.  753; 
Colquolwun  v.  Brooks,  L.It.,  21  Q.B.D.  62. 
Nor  did  the  resideuce  of  the  individual  partners 
necessarily  determine  whether  the  concern  was, 
for  Bevenue  purposes,  to  be  viewed  as  an  English 
or  an  Indian  copartnery.  The  articles  of  asso- 
ciation and  the  actings  of  the  parties  alone  deter- 
mined the  question,  and  showed  that  in  the  view 
of  those  most  interested  it  was  considered  to 
be  an  Indian  copartnery.  The  locus  of  the  cor- 
poreal assets  was  also  an  element  of  importance ; 
here  it  consisted  of  real  and  personal  property  in 
India,  where  in  fact  the  whole  assets  of  the  com- 
pany were  situated,  as  any  money  belonging  to 
the  company  in  this  country  was  borrowed  from 
its  financial  agents.     As  Uie  business  was  an 
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Indian  one,  a  share  thereof  mnst  necessarily  be 
an  Indian  asset,  and  not  liable  to  inventory  daty. 

Authorities — Cases  cited  by  the  Lord  Ordinary 
and  Attomey-OtntrcU  t.  Bouwent,  i  Mao.  & 
Wels.  171 ;  Li>yd  v.  Solicitor  of  Inland  Revenue, 
12  March,  1884,  11  H.  687 ;  statntes  regulating 
the  exhibition  of  inTentories — 48  Oeo.  III.  o. 
149 ;  66  Oeo.  III.  o.  184,  Sohed.  pt.  6 ;  16  and  17 
Vict.  o.  69;  21  and  22  Vict.  o.  66;  23  and  24 
Vict.  o.  80 ;  89  and  40  Viot.  o.  70 ;  44  Vict.  c.  12 
sec.  27. 

Argned  for  the  respondents — Liability  for 
probate  dnty  depended  upon  the  locality  of  the 
property  at  the  time  of  the  decease.  In  the  pre- 
sent case  the  articles  of  copartnery  established 
the  rights  of  the  representatives  of  a  deceasing 
partner,  and  made  it  clear  that  what  his  execntry 
estate  possessed  thereunder  was  a  right  of  claim 
against  the  trustees  of  the  company  for  a  sum 
of  money,  which  sum  was  a  debt  due  to  the 
executors  by  their  debtors  in  this  country.  It 
was  this  sum  of  money  which  was  recoverable, 
and  was  recovered  in  this  country  by  persons 
resident  and  domiciled  here,  which  the  respon- 
dents claimed  should  be  entered  in  the  inventory 
of  the  deceased's  estate.  The  actings  of  the 
parties  as  interpreting  the  articles  of  association 
showed  that  the  respondents'  contention  was 
right.  Probate  duty  was  exigible  wherever  pro- 
perty was  recovered  by  the  judicial  authority  of 
probate.  The  executors  of  the  deceased  Mr  { 
Laidlay  had  a  claim  for  a  share  of  this  estate  I 
measured  by  tlie  valaR  of  the  deceased's  interest 
in  the  copartnery,  and  it  was  upon  the  value  of 
this  share  that  the  Grown  claimed  inventory 
duty,  which  was  fairly  due. 

Anthorities — Cases  cited  by  the  Lord  Ordinary, 
and  Attorney.  OenercU  v.  BiMaek,  L.B.,  18  Q.B. 
Div.  276 ;  Liudley  on  Partnership  (last  ed.),  p. 
839. 

At  advising— 

LoBD  Fbesisioit— The  late  John  Watson 
Laidlay  of  Seacliff,  in  the  county  of  Haddington, 
died  on  the  8th  of  March  1886.  The  defenders 
are  his  trustees  and  executors,  and  they  gave  up 
an  inventory  of  bis  personal  estate,  upon  which 
they  obtained  confirmation  in  April  1886.  That 
inventory  showed  a  nett  personal  estate  in  the 
United  Kingdom  amounting  to  £294,346,  and 
upon  that  amount  stamp  duty  was  paid.  But  at 
the  end  of  the  inventory,  tmder  the  head 
"abroad,"  there  was  a  sum  stated  of  £26,221, 
which  is  said  to  be  "  the  deceased's  share  in  the 
real  and  personal  estate  as  a  partner  in  the  firm 
of  Bobert  Watson  &  Company,  Calcutta,  as 
valued  by  the  agents  of  the  company  ;"  and  it  is 
alleged  and  admitted  that  "the  value  of  the 
deceased's  share  or  interest  in  the  nett  balance 
of  the  partnership  assets  was  not  included  in  the 
inventory  as  estate  in  the  United  Kingdom  for  pay- 
ment of  inventory  duty,  and  inventory  duty  has 
not  been  paid  upon  it. " 

This  company  of  Bobert  Watson  &  Company 
was  a  common  law  partnership.  It  was  not  in 
any  respect  a  statutory  or  corporate  body,  and 
therefore  the  rights  and  interests  of  the  partners 
depend  of  course  entirely  upon  the  provisions  of 
the  contract. 

The  contract  was  executed  in  August  1877,  and 
the  nature  of  the  business  is  determined  by  the 
second   article — "The    bosiness   shall    be    the 


carrying  on  and  working  of  indigo  and  silk  con- 
cerns and  zemindories  for  the  production  oz 
manufacture  or  working  of  indigo  and  silk  and 
other  produce,  and  for  the  s^e  in  Calcntta 
or  shipment  for  realisation  in  Europe  of  such 
produce."  There  were  nine  partners  in  the 
concern ;  seven  of  these  were  resident  in  the 
United  Kingdom,  and  held  80  shares  in  the  con- 
cern, and  two  were  resident  iu  Calcutta  and  held 
one  share  each,  the  shares  amounting  in  all  to 
82.  The  shares  were  declared  by  the  contract  to 
be  personed  estate.  For  carrying  on  the  business 
there  were  several  provisions  made.  In  the-  first 
place,  there  were  three  trustees  in  whom  the  pro- 
perty of  the  concern  was  vested,  and  these  were 
all  resident  in  the  United  Kingdom.  There  was 
also  a  committee  of  five,  all  resident  in  the 
United  Kingdom,  and  their  duties  are  specified 
in  the  9th  head  of  the  contract  They  "shall 
constitute  a  committee  to  advise  ■mih  the  agents 
both  in  London  and  in  Calcutta,  and  to  decide, 
subject  to  the  approval  of  a  general  meeting 
of  the  partners,  on  all  matters  affecting  the 
interest  of  the  partnership,  and  also  to  decide  as 
to  calling  when  necessary  a  meeting  of  the 
partners." 

The  financial  agents  were  Messrs  Matheson 
A  Company,  of  London,  and  their  duties  are 
described  in  the  19th  head  of  the  contract 
— "  Messrs  Matheson  &  Company  are  hereby 
declared  to  be  the  agents  of  the  partnership 
in  Europe,  the  entire  business  of  which  therein 
shall  be  transacted  through  them,  and  all  the 
produce  of  the  partnership  shall  be  consigned  to 
them,  or  if  sold  in  India,  the  proceeds  shall 
forthwith  be  remitted  to  them.  -  The  said  Messrs 
Matheson  &,  Company  shall  supply  the  necessary 
funds  for  the  current  advances  of  each  season, 
whether  for  working  the  estates,  the  production 
of  indigo,  silk,  or  other  produce,  and  the  same 
shall  be  on  the  security  of  the  mortgages  and 
covenants  contained  in  the  indentures  of  mort- 
gage and  confirmation  hereinbefore  referred  to. 
Any  further  expenditure  of  moneys,  whether  for 
the  purchase  of  new  concerns  or  for  land  tenures, 
or  for  advances  made  to  secure  leases  of  property, 
or  for  any  extraordinary  expenditure  under  the 
heads  of  law  proceedings,  land  surveying, 
machinery,  or  otherwise,  shall  be  provided  in 
such  manner  as  the  managing  agents  shall  from 
timft  to  time  determine,  either  by  a  rateable 
contribution  from  the  partners,  which  they  hereby 
agree  to  make,  or  by  charge  on  the  profits,  or  by 
advances  from  the  said  Messrs  Matheson  &  Com- 
pany." The  managing  agents  were  of  course 
resident  in  Calcutta,  because  there  the  business 
of  the  company  was  to  be  carried  on  in  so  far  as 
concerned  the  production  of  the  produce  which 
was  to  be  either  disposed  of  in  India  or  sent 
home ;  and  these  gentlemen  were  to  have  a 
commission  of  2^  per  cent,  upon  the  sales. 
Their  powers  and  duties  of  course  in  carrying 
on  the  business  as  managing  agents  were  very 
large,  and  just  such  as  we  might  expect  from  the 
nature  of  the  business  which  I  have  already 
stated  as  appearing  from  the  second  head  of  the 
contract. 

The  business  was  carried  on  very  much 
in  the  way  that  might  be  expected,  and  quite 
in  conformity,  I  think,  with  tbe  provisions  of 
the  contract.  There  is  a  minute  of  admissions 
regarding   this   matter,   some   parts   of  which 
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it  may  be  necessary  to  read.  The  meetings 
of  the  committee  named  and  appointed  took 
idaoe  in  London,  "in  the  office  of  MathesotL 
&  Company,  the  London  agents  of  the  partner- 
ship, and  were  summoned  by  Matheson  &  Com- 
pany, acting  in  concert  with  the  chairman  of  the 
committee,  who  was  resident  in  England.  The 
committee  as  a  role  met  prior  to  the  annnal 
meeting  of  the  partners  to  consider  the  business 
to  be  laid  before  the  meeting,  and  at  other  times 
when  any  business  required  it,  of  which  they 
were  informed  by  Matheson  &,  Company,  to 
whom  the  regular  advices  as  to  the  state  of 
the  business  were  addressed  by  the  managing 
agents  in  India.  A  minute  book  of  meetings 
and  correspondence  was  kept  for  the  com- 
mittee, of  which  Matheson  ds  Company  were  the 
custodiers.  The  minute  book  in  use  from  and 
after  Ist  October  1877  is  produced  and  admitted 
as  correct.  The  committee  discharged  the 
duties  deToIving  upon  them  nnder  the  said 
articles,  and  were  in  correspondence  with  the 
managing  agents  in  India,  as  shown  by  the 
minute  book."  The  financial  year  ended  on  the 
SOth  September,  and  as  goon  as  possible  after 
that  the  managing  agents  at  Calcutta,  "  on  the 
footing  that  there  was  sufficient  profit,  passed  a 
dividend  at  the  rate  of  8  per  cent,  to  the  credit 
of  each  partner's  account  in  the  books  of  the 
partnership.  Messrs  Matheson  iS;  Company  were 
advised  thereof,  and  requested  to  make,  and  did 
make,  payment  of  the  dividend  to  the  partners 
respectively'' — that  is,  in  this  country — "as 
soon  as  the  result  of  the  year's  operations  was 
ascertained,  and  after  receiving  the  particulars  of 
the  London  account  from  Matheson  &  Company, 
Jardine,  Skinner,  &  Company" — that  is,  the 
managing  agents — "made  up  detailed  accounts 
of  such  operations,  and  if  there  was  any  profit 
above  the  8  per  cent,  and  the  contribution  to  the 
reserve  fond  provided  for  under  the  articles 
of  copartnery,  they  passed  the  same  to  the 
partners'  accounts."  Then,  with  reference  to  the 
annual  meeting  of  the  partners,  these  meetings 
"  discussed  the  accounts  and  the  general  pros- 
pects of  the  company.  Decisions  were  given  by 
the  general  body  of  partners  at  their  annual 
meeting  upon  points  connected  with  the  business 
submitted  to  them  for  that  purpose  by  the 
managing  agents  in  India  through  the  com- 
mittee." The  proceeds  of  the  partnership  estates 
was  either  realised  by  Jardine,  Skinner,  &  Com- 
pany at  Calcutta,  and  the  proceeds  remitted  to 
the  London  agents,  or  it  was  consigned — that  is, 
the  produce  was  consigned  to  the  Ijondon 
agents  for  realisation  in  Europe.  "In  the 
latter  case,  Matheson  &  Company  transmitted  to 
Jardine,  Skinner,  £  Company'statements  showing 
the  realisation  for  entry  in  the  bnsiness  books  of 
the  partnership  in  India,  which  statements  were 
entered  accordingly.  In  carrying  out  the  said 
article  19,  Matheson  &,  Company  were  during  the 
whole  period  of  the  partnership  under  advance 
to  Bobert  Watson,  &,  Company,  as  the  outlay  was 
chiefly  at  the  beginning  of  each  season,  and  from 
the  nature  of  the  business  no  season's  accounts 
could  be  closed  until  from  six  to  nine  months 
after  the  next  season  had  begun." 

Now,  I  shall  reserve  what  I  have  to  say  in  the 
meantime  as  to  what  the  nature  of  this  company  is, 
whetberitwas  aoompanyin  tbeUnited  Kingdom  or 
a  company  in  India,  bat  it  appears  to  me  that  the 


decision  of  this  case  depends  not  so  much  upon 
that  consideration  as  upon  the  provisions  made 
for  the  way  in  which  the  representatives  of  a 
deceased  partner  are  to  be  dealt  with,  wliich  is 
fixed  by  the  25th  article  of  the  contract  That 
provides  not  only  for  the  mode  of  dealing  with 
a  deceased  partner's  interest,  but  also  with  the 
interest  of  a  bankrupt  or  insolvent  partner,  and 
in  the  expression  of  thst  article  these  things  are 
so  mixed  up  throughout  that  the  reading  of  it 
leads  to  a  little  confusion,  but  I  shall  take  the 
Uberty  of  stating  what  I  conceive  to  be  the  im- 
port of  this  clause  as  applicable  to  the  case  of  a 
deceased  partner,  only  omitting  all  reference  to 
the  case  of  a  bankrupt  or  insolvent  partner. 
Now,  with  reference  to  the  death  of  a  partner,  it 
is  provided,  in  the  first  place,  that  the  death  of 
a  partner  shall  not  cause  a  dissolution  of  the 
company ;  in  the  second  place,  the  representatives 
of  a  deceased  partner  are  not  to  become  partners 
of  the  company ;  in  the  third  place,  the  interest 
of  a  deceased  partner  ceases  at  the  termination 
of  the  onrrent  financial  year — that  is  to  say,  on 
the  SOth  September  after  his  death ;  fourth,  the 
value  of  the  deceased  partner's  share  at  SOth 
September  is  to  be  determined  by  Matheson  & 
Company,  and  on  the  executors  executing  a 
transfer  to  the  trustees  of  the  deceased's  share 
and  interest  in  the  concern  the  trustees  shall  pay 
the  ascertained  value  to  the  executors  in  cash, 
either  in  whole  or  by  half  yearly  instalments,  in 
the  option  of  the  trustees,  extending  over  • 
period  of  not  more  than  three  years,  interest 
running  at  the  rate  of  5  per  cent,  on  the  unpaid 
instalments.  The  trustees  undertake  also  to 
indemnify  the  executors  and  the  executry  estate 
of  liabilities  incurred  by  the  deceased  as  a  part- 
ner. Fifth,  the  executors  may,  if  they  prefer  it, 
within  six  months  after  the  SOth  of  September, 
sell  the  shares  of  tlie  deceased  to  any  other  person 
to  be  approved  by  the  committee,  at  such  price 
as  they  can  obtain  therefor.  This  is  the 
course  which  was  adopted  in  the  present  oase. 
The  three  shares  ]}eld  by  the  deceased  in  the  firm 
under  an  agreement,  taking  eSect  on  the  8th  of 
September  1885,  were  transferred  by  the  execu- 
tors, one  to  each  of  his  sons  Andrew  Laidlay, 
Bobert  Watson  Laidlay,  and  Alfred  Hope  Laidlay, 
the  agreed-on  price  paid  for  each  share  being 
£9000. 

Now,  though  the  executors  did  not  become 
partners,  and  were  not  entitled  to  become 
partners,  it  will  be  observed  that  they  have  a 
right  to  transfer  the  shares  to  the  other  part- 
ners to  the  company,  or  if  they  prefer  it,  to 
sell  them  at  such  a  price  as  they  can  obtain. 
This  right  of  transferring  the  deceased's  «><««»«, 
or  selling  and  transferring  them  does  not  in 
the  slightest  degree  imply  that  the  executors 
were  vested  with  tth  property  of  these  shares. 
It  is  expressly  provided  that  the  executors  are 
not  to  become  partners,  and  therefore  they  could 
not  sell  the  shares  in 'their  character  of  partners. 
It  is  a  power  of  sale,  and  nothing  else,  just 
aualogoas  to  those  powers  of  appointment  with 
which  we  are  quite  familiar  in  many  tmst-deeda, 
and  it  is  perhaps  still  more  dearly  analogous  to  a 
power  which  is  given  in  the  Companies  Act  of 
1862  to  exeomtors  without  becoming  partners  of 
the  company  to  sell  the  shares  of  the  deoeaaed, 
as  provided  for  by  the  24th  section  of  the 
Act  of  1862  and  the  14th  head  of  Table  A.    In 
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short,  what  the  ezeontors  have  a  right  to  do 
under  this  25th  head  of  the  contract  ii  to  sell 
that  which  originally  belonged  to  the  deceased, 
but  which  upon  his  death  no  longer  belonged 
either  to  him  or  his  representatiTes.  In  short, 
the  right  of  the  deceased  partner  came  to  an  end 
at  his  death,  saving  of  course  his  right  to  the 
balance  npon  the  onrrent  financial  year,  bnt  from 
his  death  the  share  in  the  partnership  concern 
was  no  longer  in  bonit  defuneti,  and  formed  no 
part  of  the  ezecntry  estate. 

It  seems  to  me  to  foUew  from  this  that 
what  the  ezeoutry  estate  posaessee  nnder  the 
operation  of  this  clanse  is  a  right  of  claim 
against  the  trustees  of  the  company  for  a 
Bom  of  money ;  in  short,  the  trustees  be- 
come indebted  to  the  executors  in  a  sum  of 
money,  or  the  ezacstors  by  means  of  a  sale 
realise  a  sum  of  money,  and  in  either  case  that 
Bom  of  money  is  a  debt  due  to  the  executors  by 
their  debtors  in  this  country.  It  seems  to  me 
therefore,  as  the  result  of  the  whole  examination 
of  this  contract,  the  manner  in  which  the  business 
was  carried  on,  and  the  nature  of  the  business 
itself,  that  even  if  it  cannot  be  pronounced  with 
certainty  that  this  is  an  English  or  a  British 
company,  or  a  company  belonging  to  the  United 
Kingdom,  and  carrying  on  business  in  the  United 
Kingdom,  it  still  is  perfectly  clear  that  what  is  to 
enter  the  inventory  and  what  the  Grown  de- 
mands shall  enter  the  inventory  of  the  deceased's 
estate  is  a  sum  of  money  recoverable  and  re-' 
covered  in  this  country  by  persons  resident  and 
domiciled  here — I  mean  that  both  the  creditor 
and  the  debtor  in  that  money  are  resident  in  this 
country.  That,  I  think,  brings  the  money 
within  the  operation  of  the  statutes  regarding 
inventory  duty  as  being  ezecntry  estate  in  the 
United  Kingdom,  and  therefore  I  am  for  adhering 
to  the  Lord  Ordinary's  interlocutor. 

LoBD  Mdbb— I  have  nothing  to  add  to  the  ex- 
position which  your  Lordship  iias  given  of  the 
position  of  this  case  as  shown  mainly  in  the 
articles  of  partnership  and  the  minutes  of  ad- 
mission of  the  parties  in  regard  to  the  question 
raised.  I  therefore  simply  state  that  I  concur 
with  your  Lordship  in  thinking  that  the  question 
here  raised  depends  entirely,  or  at  all  events 
mainly,  upon  the  true  construction  of  the  26th 
section  of  the  articles  of  copartnership,  and  that, 
reading  that  carefully,  I  can  come  to  no  other 
conclusion  than  that  the  claim  wliich  is  made  by 
the  executors  of  the  deceased  partner  in  this 
case  is  a  claim  for  payment  of  a  sum  of  money 
in  England  to  be  paid  by  the  trustees  for  the 
company  in  this  country,  and  upon  that  ground 
the  ram  so  due  to  the  estate  of  the  late  Mr  Laid- 
lay  must  enter  the  inventory  as  the  Lord  Ordi- 
nary has  found. 

LosD  Shand — I  think  the  question  raised  in 
this  ease  is  very  well  stated  in  two  passages  of 
the  Lord  Ordinary's  npinioa — "  The  claim  is  for 
inventory  or  probate  duty,  and  the  answer  to 
that  question  depends  upon  whether  or  not  the 
property  of  the  deceased  is  held  to  be  situated 
in  India  or  in  the  United  Kingdom.  This  pro- 
perty consisted  of  a  share  in  the  real  and  per- 
sonal estate  as  a  partner  in  the  firm  of  Bobart 
Watson  <Is  Company,  of  Calcutta,  which  was  sold 
after  the  death  of  Mr  Laidlay  to  his  sons  at  the 


price  of  £27,000."  And  in  a  subsequent  part  of 
his  opinion  iiis  Lordship  says — "The  deceased 
Mr  Laidlay  had  three  shares  in  this  partnership, 
and  the  question  comes  to  be,  whether  these 
shares  shall  be  held  as  an  asset  in  his  possession 
in  Scotland,  where  he  was  domiciled  and  where 
he  died,  or  whether  they  shall  be  held  as  an 
asset  situated  in  India,  in  which  latter  case  no 
inventory.duty  as  under  the  statutes  mentioned 
on  record  could  be  claimed."  I  am  of  opinion — 
differing  from  the  Lord  Ordinary,  and  I  under- 
stand from  all  of  your  Lordships — that  the  pro- 
perty was  an  asset  of  the  deceased's  estate  situ- 
ated in  India,  and  which  is  therefore  not  liable 
for  probate  duty  in  this  country. 

The  deceased,  as  explained  in  article  1  of  the 
condescendence,  seems  to  harve  been  possessed  of 
very  considerable  wealth. 

The  inventory  of  his  personal  estate  in  the 
United  Kingdom  is  given  up  as  £294,845,  and 
has  borne  already  a  stamp  duty  of  £8832.  At 
the  end  of  the  inventory,  under  the  head 
"  abroad,"  there  is  stated  a  sum  of  £25,221,  said 
to  be  "  the  deceased's  share  in  the  real  and  per- 
sonal estate  as  a  partner  in  the  firm  of  Bobert 
Watson  t  Company,  Calcutta,  as  valued  by  the 
agents  of  the  company."  That  snm  was  not 
given  up  for  inventory  duty,  but  I  rather  suppose 
that  this  note  appended  as  to  estate  abroad  is 
given  in  terms  of  some  enactment  in  the  statutes 
which  requires  a  full  disclosure  of  the  personal 
estate  to  be  made,  in  order  that  the  Crown  may 
consider  whether  they  have  or  have  not  a  claim 
for  duty  upon  it. 

Having  regard  to  the  terms  of  the  contract  of 
copartnery  of  this  company,  and  the  minute  of 
admissions  in  regard  to  the  actings  under  it,  and 
to  the  statements  and  admissions  geperally  on 
record,  I  have  come  to  the  conclusion  without 
difficulty  that  this  company  was  an  Indian  com- 
pany,  and  not  an  Engli^  company  in  any  proper 
or  reasonable  sense — that  it  was  an  Indian  com- 
pany having  its  capital,  its  property,  and  its 
whole  assets  in  India,  and  carrying  on  its  busi- 
ness in  India,  and  from  Caloutta  as  its  centre, 
where  alone  it  had  its  head  o£Boe.  The  Lord 
Ordinary  seems  to  have  taken  the  view— although 
his  note  is  not  so  distinct  on  the  subject  as  might 
be  desired — that  the  head  office  of  this  company 
i  was  in  London,  and  that  London  was  the  centre  of 
its  business.  The  earlier  part  of  his  opinion 
leaves  it  doubtful  whether  he  did  not  regard  the 
company  as  having- its  business  centre  in  Cal- 
cutta, bnt  in  the  concluding  sentence,  after  re- 
ferring to  a  passage  in  the  opinion  of  Sir  James 
Hannen  in  the  case  of  Etcing,  Ms  Lordship  says — 
"  One  does  not  get  much  aid  from  the  latter  part 
of  this  opinion,  for  the  question  always  returns, 
which  is  the  head  office,  and  as  regards  the  present 
case  the  LordOrdinary  must  hold  it  to  be  London." 
If  I  had  concurred  with  the  Lord  Ordinary  in  so 
thinking  I  should  have  been  for  afOrming  his 
Lordship's  judgment.  I  do  not  understand 
that  your  Lordships  agree  with  the  Lord  Ordi- 
nary in  that  view.  The  judgment  which  is  to  be 
pronounced  proceeds,  I  think,  not  on  the  view,  bo 
far  as  I  understand  your  Lordships'  opinions, 
that  this  was  an  English  company.  If,  however, 
it  is  an  Indian  and  not  an  English  company,  then  I 
think  it  follows  that  the  funds  in  question  are 
Indian  assets,  and  as  such  are  not  subject  to 
probate  in  this  country. 
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Now,  as  I  regard  this  question  of  fact  whether 
these  are  Indian  assets  as  really  at  the  root  of 
the  proper  decision  of  this  case,  I  must,  with 
your  Lordships'  leave,  notice,  perhaps  with  some 
degree  of  detail,  the  proTisions  of  the  contract  of 
copartnery  of  this  company  which  bear  npon 
that  subject,  and  which,  I  think,  bear  oat  the 
opinion  I  have  expressed.  In  the  first  place,  I 
find  that  in  the  narrative  of  the  conti;aot  which 
was  entered  into  in  1877  as  a  renewal  of  an  older 
contract  about  to  expire  in  that  year,  or  rather  a 
new  contract  framed  upon  the  basis  of  the  former 
contract,  this  is  directly  set  forth  in  the  pre- 
amble, "that  whereas  the  capital  of  the  s^id 
partnership  consists  of  real  and  personal  estate 
in  India  which  by  virtae  of  an  indenture,"  &c. , 
had  been  held  by  other  parties  named,  it  was 
thereby  declared  that  this  property  should  be  vested 
in  three  persons  thereby  named  and  appointed 
"as  trustees  for  the  said  partnership. "  On  the 
face  of  the  deed  it  is  thus  clearly  expressed,  and  the 
whole  of  the  deed  otherwise  shows  that  the  capital 
of  the  company  consisted  of  real  and  personal 
estate  locally  situated  in  India,  and  nothing  else. 
Article  2  of  the  contract  provides  that  the  busi- 
ness is  to  be  the  "manufacture  or  working  of 
indigo  and  silk  and  other  produce,"  and  the  sale 
in  Calcutta  or  shipment  for  realisation  in  Europe 
of  indigo,  silk,  aild  other  prodace.  That  describes 
the  bosiuess  which  the  company  were  carrying 
on,  and  carrying  on  clearly,  as  I  think,  from  its 
head  office  in  Calcutta,  for  any  sales  which  were 
made  of  produce  from  India  sent  home  to  Europe 
for  the  purpose  of  realisation  were  sales  made 
by  the  Indian  house  through  the  Loudon  agency, 
the  accounts  for  which  had  at  once  to  be  sent 
back  to  Calcutta  to  enter  the  books  there,  and 
to  form  part  of  the  general  balance  of  the  com- 
pany. So  much  for  the  capital  and  business  of 
this  company. 

Then,  as  regards  the  management  of  the  com- 
pany, nothing  is  more  dear  than  that  this  was 
a  company  that  was  being  carried  on  and 
managed  entirely  at  Calcutta  as  its  centre.  There 
is  one  peculiarity  in  the  deed  that  I  do  not 
remember  to  have  seen  in  the  case  of  any  com- 
mon law  copartnership  before,  though  I  daresay 
it  may  be  common  enough  in  these  Indian  com- 
panies— I  mean  the  provision  that  none  of  the 
partners  individaally  are  entitled  to  interfere  in 
the  bnsiness.  There  is  an  express  provision  to 
that  effect  in  section  21 — "No  partner  or  partners 
shall  contract  any  debt,  or  draw,  accept,  or 
indorse  any  bill  or  note,  or  transact  any  business  ' 
in  the  name  of  the  partnership,  nor  shall  any  of  I 
the  partners,  not  being  a  majority  of  the  partners, 
in  any  manner  interfere  with  the  conduct  of  the 
business  of  the  partnership  by  Messrs  Jardine, 
Skinner,  &  Company,  or  Messrs  Matheson  &  Com- 
pany respectively."  As  the  partners  have  no 
right  to  interfere  in  the  business  it  is  provided 
that  there  shall  be  certain  managing  agents  or, 
I  should  rather  say,  managing  partners  of  this 
company.  They  are  appointed  by  this  deed,  viz. , 
Jardine,  Skinner,  &,  Company,  of  Calcutta,  one  of 
the  provisions  of  the  deed  being  that  this  firm  or 
its  partners  must  hold  two  shares  of  the  com- 
pany. Therefore  the  company  at  Calcutta  has  its 
managing  agentsor,  I  should  rather  say,  managing 
partners  there.  It  further  appears  that  all  the 
powers  which  partners  usually  have  in  managing 
their  own  business  are  conferred  upon  Jardine, 


Skinner,  &  Company.  They  are  acting  in 
Calcutta  in  the  management  of  the  business  just 
as  partners  would  do  if  they  were  themselves 
conducting  the  business  with  one  exception,  and 
that  is,  that  from  time  to  time  they  may  consult, 
if  they  desire  it,  a  committee  of  three  or  four  of 
the  partners  who  are  in  London,  but  who  appear 
to  me  to  exercise  no  function  except  that  of  a 
consulting  committee.  The  views  I  have  now 
stated  of  the  contract  are,  I  think,  borne 
out  by  the  sections  from  8  to  15  of  the  con- 
tract. Section  7  provides  that  "the  style  or 
firm  of  the  partnership  shall  be  Robert  Watson 
&  Company ;  "  section  8  that  "  the  said  style 
or  firm  of  Kobert  Watson  £  Company  may 
be  used  by  Messrs  Jardine,  Skinner,  &  Company,  or 
other  the  managing  agents  for  the  time  being 
appointed  in  their  stead,'.'  and  they  alone  are 
entitled  to  use  the  said  style  or  firm  or  to  autho- 
rise its  use  for  any  company  purpose,  and  for 
instituting  or  carrying  on  any  suits  on  behalf  of 
the  company.  Article  10  provides  that  "Messrs 
Jardine,  Skinner,  &,  Company  are  hereby  con- 
stituted the  managing  agents  of  the  partnership 
in  India,  and  the  entire  business  of  the  partner- 
ship there  shall  be  carried  on  by  them  as  such 
managing  agents,  subject  to  the  provisions  herein 
contained."  Section  11  is  perhaps  the  most 
important  on  the  subject,  and  it  provides  that 
' '  Messrs  Jardine,  Skinner,  &,  Company,  as  such 
managing  agents,  shall  have  all  powers  necessary 
for  the  efficient  carrying  on  of  the  business 
thereof,  and  are  hereby  expressly  empowered  (but 
subject  to  the  opinion  of  the  committee  whenever 
it  shall  have  been  expressed)  to  decide  whether 
all  the  said  branches  of  business  shall  be  carried 
on,  or  which  of  them,  and  to  what  extent.  .  .  .  The 
said  managing  agents  shall  also  determine  the 
amount  of  the  outlay  to  be  expended  in  the 
buBiness  and  concerns  of  the  partnership  in  each 
year,  and  the  mode  and  terms  of  disposal  of  the 
produce  thereof,,  and  have  power  to  appoint  and 
remove  all  persons  in  the  employment  of  the 
partnership  in  India,  and  to  give  to  such  persons 
all  such  powers,  including  a  power  of  sabstitution 
as  the  said  Messrs  Jardine,  Skinner,  &  Company 
may  from  time  to  time  think  proper.  And 
further,  the  said  Messrs  Jardine,  Skinner,  &,  Com- 
pany are  hereby  authorised  to  enter  into  all 
contracts  necessary  for  the  carrying  on  of  the 
business  of  the  company,  to  institute  and  defend 
all  suits  in  which  the  partnership  may  be  con- 
cerned, and  also  to  compromise  any  such  actions 
or  suits,  and  to  compound  any  debts  due  to  the 
partnership,  or  other  claims  or  demands,  and  to 
refer  any  claim  or  demand  of  or  against  the 
partnership  to  arbitration,  and  generally  to  man- 
age the  said  estate  and  conduct  all  the  affairs  in 
India  of  the  said  partnership,  and  to  do  and 
execute  all  such  acts,  matters,  and  things  as  they 
shall  deem  necessary  for  the  purposes  aforesaid. " 
It  is  further  provided  that  moneys  which  have 
been  borrowed  from  Matheson  &,  Company,  as 
to  whose  position  I  shall  say  a  few  words  im- 
mediately, * '  for  the  purpose  of  the  partnership 
and  for  carrying  on  the  said  concerns  shall  be 
drawn  for  by  Messrs  Jardine,  Skinner,  &,  Com- 
pany only, "  "and  all  the  money  which  shall  be 
required  to  be  remitted  to  the  various  concerns 
of  the  partnership  shall  be  supplied  by  Messrs 
Jardine,  Skinner,  &  Company,  and  all  the  pro- 
dace  of  the  concerns  of  the  partnership  shall  be 
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received  and  disposed  of  by  them."  Then 
there  is  a  provision  that  in  regard  to  their 
oonnting-hoase  business  premises,  they  are  to 
bear  the  expense  of  that  themselves.  Then 
comes  thi«  important  provision  in  regard  to  the 
books  of  the  company,  and  in  passing  Imay  say  that 
it  has  always  been  regarded  in  these  oases  as  the 
determining  or  leading  element  in  the  question 
'Where  the  head  office  is  to  be  found,  that  yon 
shall  ascertain  where  the  books  of  the  company 
are  kept,  and  where  the  balance-sheets  are  struck 
— (Section  14)  "All  necessary  books  of  account 
of  the  partnership  showing  the  receipts  and  pay- 
ments and  assets  and  liabilities  of  the  partner- 
ship shall  be  kept  by  Messrs  Jardine,  Skinner,  & 
Oompany,  as  the  managing  agents,  at  their  usual 
place  of  business  in  Calcutta,  and  shall  be  at 
all  times  open  for  the  inspection  of  the  partners. " 
Then  follows  a  provision  with  reference  to  the 
balance-sbeet,  and  even  in  the  striking  of  the 
balance-sheet  the  partners  do  not  interfere,  nor 
have  Matheson  &  Oompany  in  London  anything 
-whatever  to  do  with  that.  The  provision  as  to 
the  balance-sheet  is — (Section  15)  "As  soon  as 
practicable  after  the  Soth  day  of  September  in 
eaoh  year,  and  the  realisation  of  the  produce  of 
the  season,  the  managing  agents  in  Calcutta  shall 
prepare  a  general  account  or  balance-sheet  show- 
ing the  result  of  the  operations  of  the  partner- 
ship during  the  year  ending  on  that  day,  and 
the  nett  profit  or  gross  loss,  after  paying  or  pro- 
viding for  all  the  ontlay  expenses  and  engage- 
ments of  the  year  of  every  kind,  shall  be  appro- 
priated as  follows — the  profits  to  the  extent  of  8 
per  cent,  on  the  capital  shall  be  carried  to  the 
account  of  the  respective  partners  in  the  books 
of  the  partnership  in  proportion  to  their  respective 
shares,  the  excess  of  the  profits  beyond  8  per 
cent,  shall  be  set  apart  and  paid  to  the  London 
agents  to  form  and  afterwards  maintain  a  reserve 
fund."  Then  article  18  provides — "As  a  re- 
muneration for  their  trouble  as  managing  agents 
of  the  partnership  business  Messrs  Jardine, 
Skinner,  &,  Oompany  shall  be  entitled  to  receive 
a  commission  of  2^  per  cent;  on  the  proceeds 
of  sale  of  the  indigo  and  silk  and  other  produce 
to  be  produced  in  the  ooncerns  of  the  partner- 
ship in  each  year,  whether  the  same  shall  be  sold 
in  Calcutta  or  shipped  for  realisation  in  Europe, 
they  paying  thereout  all  the  Calcutta  charges 
and  expenses  of  managing  the  business  of  the 
partnership."  Now,  that  settles,  I  think,  the 
position  of  Jardine,  Skinner,  &  Oompany.  They 
are  no  doubt  to  act  subject  to  the  opinion 
of  a  certain  committee  that  meets  in  London, 
but  I  think  it  appears  that  it  was  only  to 
a  very  limited  extent  that  there  was  any 
opinion  or  advice  ever  given  to  them  by  this 
committee.  We  have  had  before  us  the  minute 
book  for  a  number  of  years,  and  it  seems  to  me 
that  they  have  scarcely  interfered  in  the  business 
at  all,  and  if  they  did  interfere  it  was  only  when 
their  advice  was  asked.  They  were  gentlemen 
of  experience  in  Indian  matters,  and  could  give 
the  managers  of  the  company — the  partners  who 
were  carrying  it  on — the  benefit  of  this  experi- 
ence by  their  advice.  Such-  matters  as  the 
settlement  of  very  important  litigations  that  had 
arisen  in  regard  to  heritable  property  belonging 
to  the  oompany  or  the  like  are  brought  before 
them,  and  little  if  anything  else,  as  appears  from 
the  minute  book  which  has  been  printed,  and  so 


very  unimportant  does  the  business  appear  to 
have  been  that  from  1881  to  the  present  day 
there  is  not  a  minute  of  any  business  done 
recorded  in  the  book. 

Then  what  is  the  position  of  Matheson  & 
Company  and  the  office  they  have  in  London? 
I  describe  them,  I  think,  properly  when  I 
say  they  are  financial  and  commercial  agents 
for  the  company  in  London.  The  oompany 
seems  in  its  operations  to  require  in  the  early 
part  of  eaoh  season  a  large  advance  of  money,  and 
Matheson  &  Oompany  agree  to  make  that  advance, 
and  as  moneys  come  in  in  the  course  of  the  sales 
of  produce,  the  managers  of  the  company  carrying 
on  its  business  in  India  remit  from  time  to  time 
the  sums  which  they  are  able  to  give  towards  the 
reduction  of  the  balance  in  Matheson  &,  Com- 
pany's books  against  the  oompany,  towards  which 
of  course  also  is  placed  the  proceeds  of  sales  made 
in  Europe.  So  far  as  I  can  see  Matheson  &  Com- 
pany had  practically  nothing  else  to  do,  at  least 
nothing  else  of  importance,  with  this  company, 
except  that  when  the  committee  or  the  partners  if 
at  anytime  called  together  to  talk  over  the  busi- 
ness that  was  going  on  they  found  a  room  for 
the  purpose  in  Matheson  &  Company's  premises. 
That  this  was  the  position  which  Matheson  &,  Com- 
pany held  is,  I  think,  quite  clear  from  sections  19 
and  20  of  the  contract.  The  19th  section  pro- 
vides that  "the  said  Messrs  Matheson  &  Oom- 
pany are  hereby  declared  to  be  the  agents  of  the 
partnership  in  Europe,  the  entire  business  of 
which  therein  shall  be  transacted  through  them, 
and  all  the  produce  of  the  partnership  shall  be 
consigned  to  them,  or  if  sold  in  India  the  pro- 
ceeds shall  forthwith  be  remitted  to  them.  The 
said  Messrs  Matheson  &  Company  shall  supply 
the  necessary  funds  for  the  current  advances  of 
each  season,  whether  for  working  the  estates, 
the  production  of  indigo,  silk,  or  other  produce, 
and  the  same  shall  be  on  the  security  of  the  mort- 
gages and  covenants  contained  in  the  indenturesof 
mortgage  and  confirmation  hereinbefore  referred 
to.  Any  further  expenditure  of  moneys,  whether 
for  the  purchase  of  new  concerns,  or  for  land 
tenures,  or  for  advances  made  to  secure  leases  of 
property,  or  for  any  extraordinary  expenditure 
under  the  heads  of  law  proceedings,  land  sarvey- 
ing,  machinery,  or  otherwise,  shall  be  provided 
in  such  manner  as  the  managing  agents  shall 
from  time  to  time  determine."  And  in  article 
20  Matheson  &,  Oompany  are  to  be  "entitled  to 
interest  on  the  general  cash  balance  which  may 
be  due  to  them,  at  the  rate  of  £5  per  cent,  per 
annum  so  long  as  such  balance  shall  not  exceed 
£150,000,  and  at  the  minimum  rate  charged  by 
the  Bank  of  England  for  the  time  being  for  dis- 
counts (when  above  6  per  cent.)  on  any  sum 
which  may  exceed  that  amount ;  they  shall  also 
be  entitled  to  a  commission  of  2^  per  cent,  on  the 
sales  of  the  produce  of  the  season,  whether  such 
sales  are  made  in  India  or  in  Europe." 

Matheson  &  Oompany,  as  agents  of  the  com- 
pany in  this  country,  are  thus  paid  a  sum  of  2} 
per  cent,  mainly  because  they  are  advancing  in  a 
great  measure  the  funds  which  from  time  to  time 
are  required  for  carrying  on  the  company.  They 
are  the  agents  in  London  merely  of  a  company 
which  is  carrying  on  its  business  in  Calcutta. 
They  have  no  right  or  power  to  use  the  company 
name  or  form — a  oironmstance  of  itself,  I  think, 
sufficient  to  show  that  their  office  is  not  the  head 
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office  of  the  company,  bnt  the  office  of  agents  only. 
On  the  other  hand,  Mesera  Jaidine,  Skinner,  &, 
Oompany  are  the  managing  partners  at  the  head 
office  of  the  busiaesB.  It  is  only  neoessary  that 
I  ahoold  notice  further  that  in  addition  to  these 
officials  there  are  acTeral  trostees  named,  being 
ihe  persons  to  whom  I  have  already  alluded  in  re- 
ferring to  the  preamble  of  the  contract,  bat  these 
trustees  have  no  f onctions  other  than  to  bold  the 
property.  They  hold  the  property  in  trust.  It 
was  necessary  to  give  some  persons  a  title  to  hold 
the  property  just  as  is  done  in  the  case  of  the 
large  insurance  companies  we  have  in  this  dty. 
Certain  trustees  are  named  in  whom  the  property 
is  vested  in  trust.  Beyond  the  holding  of  that 
property  I  do  not  see  that  these  trustees  had 
any  functions  or  duties  whatever.  They  are  not 
persons  who  intromit  with  the  money  in  any 
way  whatever  in  the  condnct  of  the  business. 
'  Now,  such  being  the  terms  of  the  contract,  and 
the  way  in  which  the  contract  was  worked,  there 
appears  to  me  to  be  no  doubt  that  the  company 
is  not  an  English  oompany,  but  that  it  is  an 
Indian  company  carrying  on  its  business  in  India, 
and  which  has  its  head  office  in  Calcutta.  The 
assets  of  the  oompany  are  Indian  assets,  and  the 
share  which  any  person  has  in  the  copartnery  is 
a  share  of  an  Indian  business.  Mr  Laidlay  when 
°  he  died  was  a  partner  in  this  Indian  business. 
Part  of  his  personal  estate  therefore  was  locally 
situated  in  India,  that  estate  being  his  share  in 
this  business.  'Whether  his  right  is  to  be  regarded 
as  being  a  certain  proportion  or  share  of  the  com- 
pany's capital  and  assets,  or  whether  we  regard 
the  company  (as  it  is  in  Scotland)  as  a  separate 
peitona,  which  it  is  not  in  India,  and  his  right  is 
to  claim  a  share  in  the  business,  the  assets  of  which 
belong  to  the  company,  the  result  is  the  same. 
The  asset  or  right  has  as  its  subject,  property 
in  India.  It  is  a  share  in  a  business  carried  on 
in  India. 

That  being  so,  I  omfess  myself  nnable  to 
see  that  by  his  death  all  this  was  changed, 
and  that  what  was  an  Indian  asset  immediately 
before  his  death  instantly  became  an  asset  of  his 
estate  locally  situated  in  Scotland  in  conse- 
quence of  his  death.  I  think  it  quite  proper  to 
put  the  test  proposed  in  the  argument.  I  think 
the  proper  test  in  a  question  of  this  kind  is,  was 
oonflrmation  necessary  to  enable  the  executors  to 
deal  with  that  part  of  the  testator's  estate  ?  and 
I  answer  that  question  in  the  negative.  The 
estate,  or  (as  I  see  in  the  English  cases  estate  of 
this  kind  is  called;  the  bona  notabUia,  being 
situated  in  India,  probate  there  would  necessarily 
be  required  in  order  to  anthorisa  realisation,  and 
we  see  from  the  defender's  statement  on  record 
that  probate  in  India  was  taken  out  accordingly. 
What  has  happened  is  this,  that  Indian  estate 
and  no  other  has  been  realised.  Now,  I  cannot 
see  that  the  mode  in  which  the  property  or  right 
vested  in  Mr  Laidlay  was  realised  oould  in  the 
persons  of  the  execntors  realising  it  convert  it 
from  Indian  estate  into  Scotch  estate.  What  in 
point  of  fact  occurred  was  this,  that  under  sec- 
tion 25  of  the  contract  of  copartnership,  which 
empowers  the  executors  of  partners  who  die  to 
dispose  of  their  shares  in  the  oompany,  the  shares 
of  Mr  Laidlay  were  sold  and  disposed  of  by  the 
executors  to  persons  who  assumed  precisely  the 
rights  in  the  partnership  assets  or  business  which 
Mr  Laidlay  had.     There  were  sons  of  Mr  Laidlay 


who  were  anxious  to  get  his  share  of  the  business 
apparently,  and  they  agreed  to  take  it  and  to  pay 
for  it,  and  aoooriUngly  the  share  or  interest 
which  Mr  Laidlay  had  in  this  business  was  bought 
by  these  sons,  and  transferred  to  them.  The 
subject  of  that  sale,  however,  surely  was  Indian 
estate,  or  Mr  Laidlay's  right  to  shares  of  an 
Indian  business  which  was  Indian  estate,  bona 
notabUia  situated  in  India.  It  was  a  sale.  It 
has  been  suggested  that  there  was  no  right  in  the 
assets  of  this  company  at  the  time  of  scde.  It  is 
true  the  executors  were  not  entitled  to  become 
partners  of  the  company,  but  they  were  entitled 
to  sell  or  otherwise  to  receive  from  the  company 
the  value  of  Mr  Laidlay's  interest  in  the  business. 
I  ask  what  was  sold  ?  The  interest  of  Mr  Laidlay 
in  this  Indian  firm  was  the  subject  of  the  sale. 
Accordingly,  yon  have  nothing  here  bnt  the  de- 
ceased's executors  realising  his  interest  in  that  In- 
dian company,  and  therefore  yon  have  them  realis- 
ing an  asset  situated  in  India.  Suppose  this  sale 
had  happened  to  be  to  two  gentlemen  residing  in 
Calontta,  instead  of  being  to  the  sons  of  Mr 
Laidlay  at  home,  would  the  value  of  the  property 
or  interest  have  required  to  enter  a  Scotch  con- 
firmation in  order  to  make  it  a  good  sale — a 
sale  by  persons  having  a  title  ?  I  answer,  plainly 
not,  and  the  liability  for  probate  duty  cannot 
depend  upon  the  accident  of  whether  the  par- 
chaser  happens  to  be  in  this  country  or  in  India. 
The  question  is  not  from  whose  sons  the  pur- 
chase money  came,  but  where  is  the  subject  of 
the  purchase  belonging  ts  the  exeontry  estate, 
the  interest  in  the  Indian  business,  situated  ? 

But,  as  your  Lordship  pointed  out,  there  is  a 
further  provision  in  this  contract  which,  how- 
ever, was  not  brought  into  operation  in  this  case, 
by  which,  if  the  shares  had  not  been  sold,  the 
oompany  theaoselves  or  the  other  partners  would 
have  retained  the  interest  of  Mr  Laidlay  as  a 
shareholder  in  the  company,  and  paid  out  the 
value  of  it.  "  The  fair  value  of  the  share  "  is  to 
be  determined  by  Messrs  Matheaon,  and  paid 
over  to  the  executors.  In  point  of  faot  that  wss 
not  done.  What  was  done  was  simply  the 
executors  realising  by  a  sale  to  partners  who 
assumed  the  deceased's  place  in  the  copartnery. 
But  suppose  the  oompany  had  themselves  taken 
and  paid  for  the  shares,  it  does  not  appear  to  me 
that  it  would  have  made  the  slightest  difference  in 
the  case.  The  company  say,  "We  will  not  allow 
executors  to  come  into  our  copartnery, "  bnt  surely 
theinterest  in  the  copartnery  of  the  gentleman  who 
has  gone  out  remains,  and  though  that  interest  is 
converted  into  a  sum  of  money,  it  is  a  sum  of 
money  which  represents  his  interest  in  an  Indian 
firm,  whether  you  call  it  assets  or  a  share  of  the 
assets  of  the  firm,  or  his  right  to  a  share  in  the 
company.  It  is  said  that  it  the  company  had  so 
taken  over  his  share  this  would  have  created  a 
contract  debt,  and  I  suppose  that  would  be  so, 
but  that  contract  debt  was  not  in  respect  of  a 
share  or  interest  in  an  English  company  bnt  of 
an  Indian  company,  and  though  the  money 
might  by  arrangement  or  by  contract  be  paid  in 
this  country  for  the  convenience  of  all  oonoeraed. 
the  right  or  property  in  respect  of  which  the 
payment  would  be  made  was  situated  in  India. 
I  am  unable  to  see  that  if  a  man  sells  either  to 
a  third  party  or  to  the  company  itself  a  share  of 
an  Indian  business  he  is  not  thereby  realisiac 
as  part  of  his  estate  an  anet  which  is  sitaatsa 
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in  India.  Article  26  of  the  oontraot  no  donbt 
beaia  that  "  the  tnutees  of  the  partnership  shall 
pay,  or  oanse  to  be  paid  or  Beonred,  as  hereinafter 
mentioned,  the  sum  go  determined;"  bat  the 
obvious  meaning  of  that  ia  merely  that  they  are 
to  authorise  payment.  The  f  onds  of  the  com- 
pany are  all  in  the  hands  and  under  the  manage- 
ment of  the  managing  partners  in  India,  who 
may  no  doubt  require  Matheaon  &  Company  to 
make  adyascea  when  required.  And  the  con- 
tract in  that  article  goes  on  to  provide  at  the 
close  of  it  "the  funds  to  be  paid  by  the  said 
tmstees  of  the  partnership  shall  be  provided  by 
the  partners  rateably."  What  is  that  but  the 
purchase  by  the  remaining  partners  of  this  com- 
pany of  Mr  Laidlay's  share  in  the  Indian  busi- 
ness ?  And  in  that  view  of  the  case  the  question 
always  comes  back  to  this — What  ia  the  nature  of 
the  asset  sold  or  taken  over?  Is  it  an  asset 
sitnatad  in  India  or  not?  It  is  said  these  trus- 
tees are  in  this  country,  and  it  is  a  payment  from 
one  person  in  this  oonntry  to  another.  Well, 
if  the  trustees  lived  in  India  would  it  make  any 
difference  ?  I  apprehend  not.  Although  it  is  a 
payment  by  one  set  of  partners  in  this  country 
to  another,  what  is  the  payment  in  respect  of  ? 
It  ia  payment  in  respect  of  a  share  in  an  Indian 
business.  Therefore  it  ia  an  Indian  estate,  and 
therefore  it  is  not  liable  to  probate  dnty  in  this 
oonntry. 

I  have  only  further  to  add  that  I  think  every- 
one of  the  authorities  referred  to  by  the  Lord 
Ordinary,  or  that  were  referred  to  in  the  argu- 
ment, support  the  view  that  I  have  now  stated. 
I  have  looked  over  them.  The  case  of  Per- 
noTidee'  Skeeeutort  was  one  of  a  contract  debt, 
and  the  decision  proceeded  entirely  on  the 
view  to  which  I  should  now  give  effect.  A 
gentleman  in  India  was  receiving  dividends 
from  England.  He  died,  and  his  executors 
desired  to  get  the  unpaid  dividends  free  from 
probate  duty,  but  it  was  held,  that  though  a 
number  of  the  assets  of  the  company  were  in 
India,  the  duty  must  be  paid,  because  the  company 
was  an  English  company,  and  had  its  head  office 
in  England.  That  is  precisely  the  principle 
which  I  apply  to  this  case.  Mr  Hansen,  in  the 
passage  which  was  referred  to  by  Sir  James 
Hannen  in  the  case  of  Swing,  says  at  p.  160  of 
his  book  on  Probate  Duties — "Property  which 
consists  of  shares  in  or  claims  upon  any  company 
or  society  must  be  taken'  to  be  locally  situate  in 
the  place  where  the  company  has  its  head  office, 
and  to  be  bojia  notdbilia  accordingly."  And  the 
passage  which  Lord  Eraser  has  quoted  in  his 
note  is  to  the  same  effect.  Finally,  in  the  case 
of  Swing  Sir  James  Hannen  says,  with  reference 
to  an  asset  of  Mr  Ewing  which  was  said  to  be 
situated  in  England — "I  am  not  aware  that  the 
point  has  been  the  subject  of  judicial  deter- 
mination, but  all  analogies  seem  to  lead  to  the 
conclusion  that  Scotland  is  the  local  situation  of 
this  asset  of  W.  Ewing.  Thus,  the  share  of  a 
deceased  partner  in  a  partnership  asset  is  situate 
where  the  business  is  carried  on,  and  shares  in  a 
company  are  locally  situate  where  the  head  office 
is."  Now,  the  Lord  Ordinary  in  quoting  these 
authorities  properly  applied  them,  because  he 
concluded  bis  opinion  by  saying — "  The  question 
always  returns,  which  is  the  head  office  ?  and  as 
regards  the  present  case,  the  Lord  Ordinary  must 
hold  it  to  be  London."    If  he  had  held  that  the 


head  office  of  the  company  was  in  Calcutta  bis 
judgment  would  have  been  against  the  Crown. 
I  do  net  understand  that  your  Lordships  hold 
that  the  head  office  of  Bobert  Watsen  &  Company 
is  in  London,  and  if  the  head  office  be  in  India, 
as  I  certainly  hold  it  to  be,  then  according  to  all 
the  authorities  a  share  of  the  business  is  an  asset 
in  India  of  the  person  who  holds  it. 

I  am  on  these  grounds  of  opinion — and  al- 
though differing  from  yonr  Lordships  I  am 
humbly  clearly  of  opinion— that  this  fund  is  not 
subject  to  probate  duty  in  this  country. 

LoBD  Adam — The  late  Mr  Laidlay  died  possessed 
of  three  shares  in  the  company  of  Bobert  Watson 
&  Company.  These  shares  were  sold  by  his  repre- 
sentatives to  three  of  his  sons  (one  share  to  each) 
at  the  price  of  £27,060,  and  the  question  is, 
whether  or  not  this  sum  so  realised  by  the  trus- 
tees, and  paid  to  them  in  this  country,  ought  to 
have  been  included  in  the  inventory  of  the  move- 
able estate  given  up  by  the  trustees  in  this 
country.  As  I  understand  the  plea  maintained 
against  the  giving  up  of  these  shares  in  this 
country  is  this,  that  they  were  shares  in  an 
Indian  company,  and  being  shares  in  an  Indian 
company,  the  assets  were  locally  situate  in  India, 
and  therefore  did  not  require  to  be  given  up,  and 
ought  not  to  be  given  up  in  this  country  but  in 
India.  Now,  for  my  part,  I  have  not  found  it 
necessary  to  make  up  my  mind  at  all  whether  the 
the  Lord  Ordinary  is  right  in  saying  that  this  is 
an  English  company,  or  whether  Lord  Shand  ia 
right  in  saying  that  it  is  an  Indian  company, 
because  my  opinion  is  entirely  founded  upon  the 
26tb  section  of  the  contract  of  copartnership,  and 
would  be  the  same  whether  this  company  is  to 
be  considered  an  Indian  company  or  an  English 
company.  I  think  that  the  26tb  section  is  clear 
enough  upon  a  little  examination,  and  it  appears 
to  me  that  the  most  important  section  in  it  is  the 
first,  which  provides  that  the  representatives  of 
a  deceased  partner  shall  not  "  become  a  partner 
in  respect  of  any  share  of  such  partner,"  but  the 
interest  shall  cease  as  from  the  SOth  of  September 
after  the  partner's  death.  Now,  there  is  a  clear 
statement  as  matter  of  contract  between  the 
parties  that  the  partnership  should  not  be  dis- 
solved by  the  death  of  a  partner,  and  that  the 
representatives  of  the  deceased  partner  should 
have  no  right  whatever  to  become  partners  of 
the  company.  It  humbly  appears  to  me  to  follow 
from  that,  that  in  no  view  could  the  representa- 
tives of  a  deceasing  partner  make  up  a  title  to 
the  three  shares  which  belonged  to  the  deceasing 
partner.  They  could  by  no  possibility  do  this, 
and  BO  acquire  a  right  to  the  property  or  a  share 
uf  the  property  of  the  company  of  Bobert  Watson 
&  Company;  They  had  no  such  right  under  this 
contract.  And  accordingly  it  humbly  appears  to 
me  that  this  is,  if  I  may  say  so,  where  the  fallacy 
of  Lord  Shand's  judgment  lies,  because  if  it  be 
the  case,  as  I  think  it  is,  that  these  representa- 
tives never  acquired  themselves,  and  never  could 
acquire  a  right  to  the  property  of  the  oompany, 
which  is  clear  from  the  contract,  I  think  it  follows 
that  it  does  not  matter  in  the  least  where  that 
property  is  situated,  whether  it  is  held  to  be 
situated  in  India,  or  whether  it  is  held  to  be 
situated  in  this  country.  That  being  so,  the  ques- 
tion comes  to  be,  what  is  to  be  done  with  the  shares 
of  a  deceased  partner,  and  what  right  hisrepresen- 
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tatiTea  haye  in  these  ihares  ?  That  right  is  set 
forth  in  the  25th  Bection,  that  if  they  choose  they 
may  sell  vithin  six  months  after  the  death  of  the 
partner  to  a  partner  approved  of  by  the  com- 
mittee, or  if  they  do  not  choose  to  sell  they  may 
haye  the  valtie  of  the  shares  assessed  or  estimated 
by  Messrs  Matheson  Jb  Company,  and  the  fair 
yalne  haying  been  so  ascertained  the  trustees 
who  are  in  this  oonntry  are  to  pay  to  the  lepre- 
sentatiyes  of  the  deceased  partner  the  amount  or 
yalne  of  the  shares  as  so  ascertained.  Now,  in 
my  humble  opinion  that  is  nothing  but  a  contract 
debt  against  this  company  for  a  sum  of  money. 
It  is  not  a  claim  or  a  sale  of  a  right  to  a  propor- 
tional part  of  the  property  of  the  company 
whereyer  it  is  situated.  That  is  not  the  nature 
of  the  claim.  In  my  opinion  it  is  clearly 
and  simply  a  claim  of  debt,  which  the  repre- 
sentatiyes  have  by  this  clause  of  the  con- 
tract against  the  trustees  in  this  country  for 
payment  of  a  sum  of  money.  If  that  be  so, 
I  think  there  is  no  farther  question  in  this  case 
about  the  local  sitiution  of  the  assets  of  the 
company,  which  they  are  not  selling,  and  haye 
no  power  to  sell  any  right  of  property  to.  That 
ia  not  what  is  done  here.  But  Lord  Shand  says 
there  is  no  difference  between  that  case  and  the 
sale  of  the  same  subject  or  the  same  right  for  a 
sum  of  money  to  the  sons.  It  is  the  sale  of  a 
right  to  a  sum  of  money  payable  to  the  song  in  this 
country,  and  being  a  sum  due  and  paid  to  them 
in  this  country,  I  can  see  nothing  in  this  case 
different  from  the  ordinary  case  of  an  asset  in 
this  country,  realised  in  this  country,  and  pro- 
perly realised  in  this  country  by  the  representa- 
tiyes  of  the  deceased.  That  being  so,  I  think  the 
case  falls  nnder  the  ordinary  rule,  and  that  the 
asset  must  be  giyen  up  as  an  asset  in  this  oonntiy. 
On  that  short  ground  I  concur  with  your  Lord- 
ship. 

The  Court  adhered. 

Counsel  for  the  Lord  Advocate— Sol.-Qen. 
Darling,  Q.C.— Young.  Agent— D.  Croie,  Soli- 
citor for  Inland  Beyenue. 

Counsel  for  the  Defenders — D.-F.  Balfonr, 
Q.O.— lA>rimer.    A^ent— W.  M.  Morris,  S.S.C. 


Tuesday,  July  16. 

PIBST    DIVISION. 

[Lord  Wellwood,  Ordinary. 
GORDON  V.  WILLIAMS'  TRUSTEaSS. 

Judicial  Factor— Title  to  Sue. 

Reld,  following  M'Gregor  y.  BeUh,  6  S. 
853,   that  a  judicial   factor  appointed  on 
heritable  subjects  "with  the  usual  powers" 
has  no  title  to  sue  parties  who  have  intro- 
mitted  with  tiie  rents  prior  to  his  appoint- 
ment. 
In  July  1888  A.  W.  Gordon,  judicial  factor  on 
heritable  subjects  in  Bedford's  Land,  St  Andrew's 
Street,  Leith.  which  had  belonged  to  John  Young 
and   David   Yount,',    woollen    manufacturers   in 
Leeds,  raised  this  action  against  the  testamen- 
tary tmstees  of  the  deceased  John  Williams,  in 
which  he  soQght  to  have  the  defenders  ordained 


(1)  to  produce  a  full  aooonnt  of  the  intromissions 
haid  by  John  Williams  and  themselves  with  the 
rents  of  the  heritable  subjects  on  which  the 
pursuer  had  been  appointed  judicial  factor ; 
and  (2)  to  pay  over  to  the  pursuer  the  balance 
which  should  be  found  due. 

The  petition  nnder  which  the  pursuer  was 
appointed  judicial  factor  on  the  heritable  sub- 
jects above  mentioned  was  at  the  instance  of 
Mrs  Ellen  Waite,  and  set  out  that— "The 
petitioner  is  one  of  the  next-of-kin  of  the  said 
John  and  David  Young,  and  until  it  has  been 
ascertained  who  is  their  heir-at-law,  desires  that 
a  judicial  factor  be  appointed  on  the  said  pro- 
perty, with  power  to  recover  the  rents  and 
arrears  of  rent  thereof,  and  to  preserve  the 
subjects  from  dilapidation. "  The  petition  prayed 
that  Mr  Oordon  should  be  appointed  judicial 
factor  "with  all  the  usual  powers,  and  in  par- 
ticular, with  power  to  sue  for  and  receive  the 
arrears  of  rents  due  from  said  subjects."  The 
extract  decree  of  his  appointment  bore  that  h« 
had  been  appointed  "to  be  judicial  factor  with 
all  the  usual  powers. " 

The  subjects  in  question  consisted  of  four 
small  houses  in  the  tenement  known  as  Bedford's 
Land,  the  rest  of  which  had  been  purchased  by 
Mr  Williams  in  January  1862. 

The  pursuer  averred — "On  his  appointment 
as  judicial  factor  foresaid,  the  pursuer  made  the 
necessary  inquiries  as  to  the  position  of  the 
estate  under  bis  charge,  and  ascertained  that 
the  defenders  were  in  the  possession  of  the 
said  heritable  subjects,  were  drawing  the  rents 
thereof  and  acting  as  proprietors  therein ;  and 
farther,  that  their  author  and  predecessor, 
Williams,  had  been  also  in  possession  thereof 
since  the  term  of  Martinmas  1861.  .  .  .  Neither 
the  said  John  Williams  nor  the  defenders  have 
ever  accounted  for  their  intromissions  with  the 
said  rents,  althoagh  the  defenders  have  recently 
admitted  their  liability  to  account  therefor.  .  .  . 
The  defenders  are  bound  to  account  to  the  por- 
sner  for  the  said  rents  for  the  period  mentioned, 
subject  to  annual  fen-dnty,  taxes,  and  repairs, 
as  the  same  may  be  vouched  or  instructed." 

The  defenders  in  answer  admitted  that  the 
defenders  and  {heir  author  Mr  Williams  have 
collected  the  rents  of  the  said  dwelling-houses 
since  Martinmas  1861,  and  that  they  are  bound 
to  account  for  their  and  his  intromissions  since 
said  term  to  the  party  in  right  of  the  subjects. 

In  a  statement  of  facts  they  further  averred 
that  it  had  been  absolutely  necessary  for  Mr 
Williams,  in  order  to  protect  his  own  interests, 
(the  Messrs  Young  by  thair  neglect  haviog 
practically  abandoned  the  subjects),  to  take 
control  of  .the  tenement,  which  be  accordingly 
had  done. 

The  defenders  pleaded— (1)  "  No  title  to  sa«." 

On  2l8t  June  1889  the  Lord  Ordinary  (Wkli<- 
wood)  repelled  the  Ist  plea-in-law  for  the  de- 
fenders, and  ordained  them  to  lodge  accounts  of 
their  intromissions  within  ten  days. 

"  Optnton.— The  defenders'  plea  to  title  is 
rested  on  the  ground  that  the  pnrsner  has 
no  title  to  sue  for  arrears  of  rent  which 
were  paid  before  his  appointment  to  the  de- 
fenders. In  the  circumstances  I  think  the 
plea  is  ill  founded.  The  authorites  relied  on  by 
the  defenders — Stcinton  v.  Oavler,  Jane  SO, 
1809,  P.O. ;  M'Qregor  y.  Beith,  6  Bh.  863— were 
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cases  in  which  the  rants  had  been  paid  before 
the  factor's  appointment  to  peTsons  who  had  a 
cotonrable  title  to  receive  them,  e.g.,  as  heir  or 
executor.  Here,  while  the  defenders  and  their 
antbor  may  have  acted  exonsabl;  in  collecting 
the  rents,  they  had  no  colonrable  title.  They 
really  acted  as  self-appointed  factors  loeo  dbieniii, 
and  were  therefore  bonnd  to  account  to  the  pnr- 
mier  on  bis  appointment  for  their  intromisBioDS, 
dedncting,  it  may  be,  sums  bona  flde  expended  on 
repairs,  taxes,  &.o." 

The  defenders  reclaimed,  and  argued — The  fac- 
tor had  no  title  to  sue  parties  who  had  intromitted 
with  the  rents  before  his  appointment.  He  was 
appointed  merely  to  preserve  the  property  till 
the  person  in  right  thereof  came  forward — 
M'Gregor  t.  Beith,  May  2*,  1828,  6  Sh.  858. 

The  pursuer  and  respondent  argued  —  The 
judicial  factor  had  the  right  to  receive  and  keep 
the  sums  due  by  the  defenders  for  the  persons 
entitled  thereto— Thoms  (2nd  ed.),  13,  67  ;  Stair 
It.  60,  27.  The  Lord  Ordinary  had  made  the 
proper  observations  on  both  the  cases  quoted  in 
this  note.  In  M'Oregor't  case  the  estate  had 
been  sequestrated.  The  factor  there  was  a 
factor  with  a  limited  power  on  a  sequestrated 
estate.  Here  he  was  a  factor  loeo  absentit  ap- 
pointed for  the  purpose  of  getting  at  these  rents. 
It  was  not  for  the  defender  to  say  that  he  ran 
any  risk,  for  the  heir  was  here,  and  willing  to 
concur  with  the  factor  in  granting  a  discharge. 

At  advising — 

IjObd  PBasnassT — ^The  only  question  of  any 
difficulty  is  as  to  the  title  of  the  judicial 
factor  to  sue  the  action  of  count,  reckoning,  and 
payment.  Now,  the  title  of  that  officer  depends 
upon  the  terms  of  the  extract-decree  which  is  set 
out  in  the  defenders'  print  of  documents,  where 
we  also  have  the  petition  under  which  he  was 
appointed.  It  is  stated  in  the  petition — "The 
petitioner  is  one  of  the  next-of-kin  of  the  said 
John  and  David  Young,  and  until  it  has  been 
ascertained  who  is  their  heir-at-law,  desires  that 
a  judicial  factor  be  appointed  on  the  said  pro- 
perty with  power  to  recover  the  rents  and  arrears 
of  rents  thereof,  and  to  preserve  the  subject  from 
dilapidation."  And  accordingly  the  prayer  of 
the  petition  is  that  the  Court  should  appoint  Mr 
Gordon  "  to  be  judicial  factor  on  the  said  herit- 
able subjects  .  .  .  and  that  with  all  the  usual 
powers,  and  in  particular,  with  power  to  sue  for 
and  receive  the  arrears  of  rents  due  from  said 
subjects,  he  always  finding  caution  in  common 
form."  The  interlocutor  appointing  Gordon, 
the  terms  of  which  appear  from  the  extract, 
appointed  him  "to  be  judicial  factor,  with  all  the 
usual  powers,  on  the  said  heritable  subjects." 
That  interlocutor  therefore  is  not  in  terms  of  the 
prayer,  because  it  does  net  give  the  factor  in  parti- 
cular "  power  to  sue  for  and  receive  the  arrears  of 
rents."  I  am  not,  indeed,  prepared  to  say  that 
the  omission  is  of  much  importance ;  it  only 
shows  that  it  is  not  proposed  that  the  factor 
should  be  vested  with  any  powers  but  what  are 
necessary  to  enable  him  to  protect  the  subjects 
for  the  heir — one  of  the  few  usual  powers  being 
to  collect  the  rents.  In  the  present  case  the 
rents  sought  to  be  recovered  are  not  due  by  a 
tenant,  the  person  sued  is  one  who  intromitted 
with  the  rents,  and  he  takes  the  ground  that  he 
is  liable  to  account  to  the  heir,  and  not  to  the 


judicial  factor,  and  the  question  is,  whether  such 
a  factor  is  entitled  to  proceed  against  him  with- 
out special  powers?  I  can  see  no  ^ronnd  for 
distinguishing  this  from  the  case  of  M'Oregor  v. 
Beith,  which  seems  to  me  precisely  in  point.  In 
that  case  no  doubt  the  subjects  on  which  the 
pursuer  had  been  appointed  factor  bad  been 
sequestrated ;  but  I  do  not  think  that  makes  any 
difference,  because  he  could  not  sue  for  anything 
but  the  rents.  Nothing  was  given  him  but  the 
management  of  the  estate.  Then  if  the  fact  of 
the  estate  being  sequestrated  is  unimportant,  and 
attention  is  given  to  the  ground  on  which  the 
Oourt  disposed  of  that  case,  it  will  be  seen  that 
the  defender  pleaded  that  although  M'Gregor,  as 
judicial  factor,  might  be  entitled  to  recover 
arrears  from  tenants,  he  had  no  title  to  sue  third 
parties  intromitters  with  rents  prior  to  his  ap- 
pointment. That  is  the  very  class  of  debt 
sought  to  be  recovered  here.  The  ground 
assigned  is  very  well  explained  by  Lord  Glenlee ' 
in  these  words — "This  is  an  attempt  to,tum  a 
factor  into  a  trustee  for  creditors.  If  after  the 
date  of  the  factory  a  party  intromits  with  rents 
the  factor  may  have  some  ground  for  suing  him, 
but  he  never  can  bring  an  action  against  aU  and 
sundry  for  previous  intromissione. "  I  am  there- 
fore compelled  by  the  authority  of  that  case,  and 
the  very  sound  principle  on  which  it  is  founded, 
to  hold  that  the  judicial  factor's  title  to  sue 
cannot  be  sustained,  and  that  we  must  reoal  the 
interlocutor  of  the  Lord  Ordinary,  and  sustain 
the  plea  of  no  title  to  sue. 

Loan  Muss — I  am  of  the  same  opinion.  The 
case  of  IPQregor,  I  think,  decides  the  question 
raised  here.  After  an  authoritative  judgment 
of  that  kind  it  would  be  very  difficult  to  frame  a 
petition  to  entitle  the  factor  to  proceed  against 
parties  who  had  intromitted  with  the  rents. 

LoBD  Sh^itd — I  am  of  the  same  opinion  as 
your  Lordship.  Persons  who  have  iutromitted 
with  a  property — and  the  intromitter  has  acted 
quite  bona  flde  and  very  properly,  the  property 
having  been  left  derelict  for  many  years — are 
bound  to  account  to  the  proper  heir  when  he 
appears,  and  he  has  appeared  in  this  case.  The 
judicial  factor  bad  a  limited  title  to  preserve  and 
take  care  of  the  property,  and  to  receive  and 
intromit  with  the  rents.  That  would  have 
covered  a  right  to  sue  tenants  in'  possession  for 
arrears,  but  it  is  quite  a  different  question  when 
it  is  proposed  to  sue  any  other  party.  I  agree 
with  your  Lordship  that  a  person  appointed  as 
judicial  factor  on  an  estate  has  no  right  to 
involve  it  in  litigation  in  claims  against  a  person 
who  iias  previously  intromitted  with  the  rents. 

LoBD  AoAM  concurred. 

The  Court  recalled  the  interlocutor  of  the 
Lord  Ordinary,  sustained  the  first  plea-in-law 
for  the  defenders,  and  dismissed  the  action. 

Counsel  for  Williams'  Trustees—  Stracban — 
Orr.     Agent — Alexander  Gordon,  S.S.C. 

Counsel  for  the  Judicial  Factor — M'Kechnie — 
Wilson.     Agent— LachlanM'Intosh,  S.S.O. 
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Thursday,  July  18. 
FIEST    DIVISION. 

TURNBULL  V.  VEITCH. 

Procett— Amendment  of  Seeord—Purruer  Suing 
»■»  Neu  OharaeUr — Sheriff  Courts  Act  1876 
(39  and  40  Vwt.  eap.  70),  tee.  24. 

Section  24  of  the  Sherifi  Courts  Act  1876 
enacts: — "The  sheriff  may  at  any  time 
amend  any  error  or  defect  in  the  record  in 
any  action,  .  .  .  and  all  such  amendments 
as  may  be  necessary  for  the  purpose  of 
determining  in  the  action  the  real  question 
in  controversy  between  the  parties  shall  be 
so  made."  ... 

A  widow  bronght  an    action  as   an  in- 
dividual to  recover  certain  sums  which  she 
alleged  to  be  due  to  her.   Thereafter,  having 
served  as  executrix-dative  to   her  deceased 
hnaband,  she  lodged  a  minute  craving  to  be 
allowed  to  insist  in  the  action  in  that  char- 
acter.   Held  that  the  proposed  amendment 
exceeded  the  power  conferred  on  the  Sheriff 
by  the  Act,  and  the  minute  refuted. 
This  was  an  action  by  Mrs  Agnes   Tumbull, 
widow,   against  James  Veitch  for  payment  of 
certain  sums  of  money  which    she  alleged  to 
be  due  to  her  by  the  defender. 

The  pursuer,  who  after  the  raising  of  the 
action  was  served  as  exeontrix-dative  of  her 
deceased  husband,  lodged  in  process  the  following 
minute : — "The  said  Mrs  Agnes  Wood  or  Turn- 
bull,  widow,  residing  at  17  Exchange  Street, 
Jedburgh,  executrix-dative  qtM  relict  to  the 
deceased  Oeorge  Tumbull,  sometime  tinsmith, 
Jedburgh,  craves  to  be  allowed  to  sist  herself  as 
a  pursuer  for  all  right  and  interest  competent  to 
the  late  George  Tumbull  in  the  action  at  the 
instance  of  Mrs  Agnes  Wood  or  Tumbull,  widow, 
residing  at  No.  17  Exchange  Street,  Jedburgh, 
pursuer,  against  James  Veitdi,  butcher,  Ancmm, 
near  Jedburgh,  defender." 

On  24th  January  1889  the  Sheriff-Substitnte 
(Sfubs)  repelled  a  plea  of  "  no  title  to  sue  "  by 
the  defender,  allowed  the  pursuer  to  sist  herself 
as  craved,  and  allowed  a  proof. 

The  defender  appealed  to  the  Sheriff, 
who  on  26th  February  recalled  the  Sheriff- 
Substitute's  interlocutor  of  24th  January  1889; 
refused  the  arave  of  the  minute,  and  re- 
fused also  the  pursuer's  motion  (made  at  the 
debate),  alternatively  to  the  said  minute,  to 
be  allowed  to  amend  the  petition  by  adding  after 
the  pursuer's  designation,  the  words,  "  as  exeeu- 
trix  of  the  deceased  George  Tumbull  and  as  an 
individual." 

"Note. — It  is  settled  that  a  new  pursuer 
cannot  be  sisted  in  an  action  without  the  consent 
of  the  defender — Morriien  v.  Qowans,  1  R.  116. 
Further,  it  was  settled  by  the  case  of  Smith  v. 
Stoddart,  12  D.  1186,  which  closely  resembles 
the  present,  that  a  summons  raised  by  a  widow 
in  her  individual  capacity  could  not  competently 
be  amended  to  the  effect  of  libelling  that  she 
sued  also  as  executrix  of  her  husband.  In 
Hitlop  ▼.  Maeritchie,  8  B.  (H.  of  Ij.)  96,  Lord 
Watson  observed  that  the  Court  of  Session  Act 
1868,  sec.  29,  which  is  practically  the  same  as 
the  Sheriff  Court  Act  1876,  sec.  24,  did  not  alter 


the  law  on  this  subject,  and  I  am  of  opinion 
that  the  Sheriff  Court  Act  does  not  do  so.  I 
therefore  hold  that  it  is  not  competent  for  the 
pursuer  either  to  have  herself  sisted  as  a  new 
pursuer,  as  she  asks  in  the  minute,  or  to  have 
the  summons  amended  to  the  effect  of  allowing 
her  character  of  executrix  to  be  inserted  in  it.  I 
cannot  do -more  with  the  case  at  present,  as  the 
pursuer  avers  that  the  debt  is  due  to  her  as 
an  individual.  I  have  accordingly  remitted  the 
cause  to  the  Sheriff-Substitute  for  further  pro- 
cedure ;  but  the  pursuer  and  her  advisers  would 
do  well  to  consider  seriously  whether  they  can 
succeed  in  this  action  with  the  instance  of  the 
summons  as  it  at  present  stands.  On  the  state- 
ments and  admissions  made  by  the  pursuer's 
agent  at  the  debate,  it  appeared  to  me  that  if  any 
debt  is  due  for  the  aliment  of  the  defender's 
child  during  the  lifetime  of  the  pursuer's  hus- 
band, that  is  not  a  debt  for  which  the  pursuer  ia 
entitled  to  sue  as  an  individual,  but  only  as  execu- 
trix of  her  husband.  I  understand  thfit  the  pur- 
suer had  no  separate  estate  during  her  hnsbuid'a 
lifetime,  and  that  the  said  child  lived  in  family 
with  her  husband.  If  this  is  so,  then  assuming 
the  claim  for  aliment  to  be  otherwise  waU 
founded,  it  would  seem  the  best  course  for  the 
pursuer  to  abandon  this  action  and  raise  another 
at  the  instance  of  herself  as  executrix  of  her 
husband  and  as  an  individual.  It  must  not 
be  supposed,  however,  that  I  advise  the  raising 
of  another  action.  The  pursuer  must  consider 
in  the  light  of  the  averments  made  by  the 
defender  whether  she  has  a  good  case  or  not." 

Thereafter  on  6th  March  the  pursuer  lodged  a 
second  minute  in  these  terms: — "Biddoch,  for 
the  pursuer,  craves  the  Court  to  allow  the  pur- 
suer to  amend  her  petition,  in  order  that  she  may 
sue  the  action  at  her  instance  as  '  exeontrix- 
dative  qua  widow  of  the  late  George  Tumbtdl, 
tinsmith,  Jedburgh,  and  as  an  individual,'  or 
otherwise  to  sist  process  until  a  supplementary 
action  is  brought  at  the  pursuer's  instance  as 
executrix-dative  of  her  said  husband,  the  lata 
George  Tumbull,  against  the  defender,  in  order 
that  the  actions  may  be  conjoined." 

On  2lBt  March  the  Sheriff-Substitute  refused 
to  grant  the  crave  of  this  minute,  and  on  13th 
June,  after  evidence  had  been  led,  he  assoilzied 
the  defender  from  the  conclusions  of  the  action. 

The  pursuer  appealed,  and  argued — The  ques- 
tion was  whether  the  minute  of  the  pursuer 
should  have  been  granted.  The  t«rms  of  seo- 
tion  24.  of  the  Sheriff  Courts  Act  1876  were 
broad  enough  to  cover  the  amendment  proposed. 
"  Record  "  embraced  the  petition,  and  therefore 
an  error  in  the  petition  might  be  amended.  The 
object  of  the  amendment  was  to  raise  the  real 
question  in  controversy  between  the  parties, 
which  was  whether  the  defender  was  liable  to  the 
pursuer  in  the  sums  claimed — Smith  v.  Stoddart, 
July  5,  1860,  12  D.  1186,  per  Lord  Dnndrennan, 
1187  ;  Morriion  t.  Oowant,  November  1, 1878,  1 
K.  116.  It  was  not  maintained  on  the  merits 
that  these  sums  were  due  to  the  pursuer  as  an 
individuaL 

The  respondent  was  not  called  on. 

At  advising — 

liOKD  Pbksidsnt — The  only  ground  on  which 
the  proposition  of  the  appellant  is  based  ia  the 
24th  section  of  the  Sheriff  Court  Act  1 87  6.     Now, 
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by  the  power  of  amendment  permitted  there,  and 
in  the  Ooort  of  Session  Act  of  1868,  there  is  a 
•vvrj  Taloable  discretion  vested  in  the  Court,  and 
a  Terf  expedient  one  if  kept  within  reasonable 
bonnds,  bat  I  am  inclined  to  think  it  is  one 
-which  must  be  very  strictly  watched,  and  may 
be  carried  too  far,  and  the°  proposal  here  is,  I 
think,  to  carry  it  far  beyond  the  intention  of 
the  Act.  The  power  of  amendment  in  the  Act 
is  conferred  in  these  terms— "The  Sheriif  may 
•t  any  time  amend  any  error  or  defect  in  the 
reoord  in  any  action,  npon  snch  terms  as  to  ex- 
penses or  otherwise  as  to  the  Sheriff  shall  seem 
proiwr,  and  all  such  amendments  as  may  be 
necessary  for  the  purpose  of  determining  in  the 
action  the  real  question  in  controTersy  between 
the  parties  shall  be  so  made." 

Kow,  in  the  first  place,  I  do  not  think  that  an 
•rror  or  defect  in  the  record  is  the  same  thing  as 
a  -want  of  title  in  the  parsnar  as  appearing  on 
the  face  of  record ;  and  in  the  second  plaoe,  this 
amendment  cannot  be  made  for  the  purpose  of 
determining  the  real  question  in  oontroTersy 
between  the  parties,  which  was,  whether  the 
defender  was  indebted  to  the  pursuer  as  an  indi- 
yidual,  which  he  was  not.  As  the  section  of  the 
Act  does  not  apply,  we  must  therefore  fall  back 
on  the  question  whether  it  is  competent  to  a 
pursuer  to  bring  an  action  in  one  character  and 
insist  in  it  in  another,  and  I  think  it  is  quite 
settled  by  authority  that  that  cannot  be  done. 

LoBD  tSxrax — The  decisions  quoted  to  us,  par- 
tionlarly  the  case  of  Smith  t.  Stoddart,  establish 
a  principle  which  I  think  disposes  of  the  pro- 
position made  by  the  pursuer  that  a  party  may 
proceed  with  an  action  in  a  different  character 
from  that  in  which  he  has  brought  it. 

LoBD  Shand — I  concur.  I  am  disposed  to  think 
that  the  power  of  amendment  which  the  Court 
reoeiyes  under  the  Act  should  be  yery  fayour- 
ably  construed,  and  I  haye  observed  that  so  con- 
strued it  sares  many  new  actions  being  brought. 
The  present  proposal,  however,  carries  the 
matter  too  far.  At  the  time  the  action  was 
raised  the  pursuer  did  not  possess  the  character 
of  executrix  of  her  deceased  husband,  and  there- 
fore the  action  was  stamped  as  an  action  by  her- 
self as  an  individual,  and  could  not  be  at  her 
instance  as  executrix,  as  she  possessed  no  such 
character.  The  proposal  is  that  having  acquired 
that  character  she  ^ould  amend  the  action  as 
brought  and  sue  in  her  new  oharaoter  of  execu- 
trix. That  appears  to  me  to  go  quite  beyond 
the  power  of  amendment  in  the  Act,  and  to 
create  an  entirely  new  pursuer,  and  I  am  there- 
fore of  opinion  that  the  Sheriff  is  right. 

liOBD  Adam — This  is  simply  an  attempt  to 
introduce  a  new  pursuer  as  a  party  to  the  cause. 
There  is  no  warrant  for  that  in  the  24th  section 
of  the  Sheriff  Courts  Act  of  1876,  and  I  therefore 
think  the  Sheriff  has  reached  a  right  conclusion. 

The  Court  adhered  to  the  interlocutor  of  the 
Sheriff-FrincipaL 

Counsel  for  the  Pursuer — Wilson.  Agent — 
Thomas  M 'Naught,  S.S.C. 

Counsel  for  the  Defender — A.  B.  D.  Thomson. 
Agent— Adam  Sheill,  8.S.C. 

vol..  XXVI. 


Friday,  July  19. 

FIRST    DIVISION. 

[Lord  Fraser,  Ordinary. 
DOMIKION  BANK  OF  TORONTO  V.  BANK 
OF  SCOTLAND. 

(Dominion  Bank  v.  Anderion  <E  Company, 
February  10, 1888,  ante,  vol.  xxv.,  p.  324) 

BiU— Liability  of  Agenii  Employed  to  CoUect  BUI 
—  Unauthoriied  Uantellation — Proof  of  Lou— 
Onut. 

A  bill  having  been  protested  for  non-pay- 
ment was  afterwards  forwarded  to  a  banJc 
agent  who  offered  to  try  and  obtain  payment 
of  it.  The  acceptors  expressed  their  irilling- 
ness  to  pay  the  amount  of  the  bill  and  the 
protest  charges  on  condition  that  they  were 
freed  from  any  claim  for  interest  and  ex- 
penses, and  this  condition  was  communicated 
to  the  holders.  Without  waiting  for  their 
reply  the  bank  agent  took  payment  of  the 
amount  of  the  bill  and  the  protest  charges, 
marked  the  bill  "paid,"  and  banded  it  over 
to  the  acceptors  who  deleted  their  signatures. 
The  holders  refused  to  agree  to  the  condition 
mentioned,  returned  the  money  tendered  to 
them  in  payment  of  the  bill,  and  received 
back  the  cancelled  bill.  They  then  raised  an 
action  against  the  acceptors,  in  which  they 
obtained  decree  for  the  amount  of  the  bill 
and  interest  thereon,  and  for  the  expenses  of 
the  action.  Before  this  decree  could  be  en- 
forced by  summary  diligence  the  acceptors 
were  sequestrated. 

In  an  action  by  the  holders  against  the 
bank,  whose  agent  had  cancelled  the  bill,  for 
payment  o£  the  bill,  the  interest  thereon, 
and  the  expenses  of  the  action  against  the 
acceptors— A«2d  (1)  {di»a  Lord  Mure)  that 
the  defenders  were  liable,  it  being  proved 
that  but  for  the  cancellation  of  the  bill, 
which  was  unauthorised,  payment  would 
have  been  recovered  by  summary  diligence 
against  the  acceptors ;  and  (2)  that  the  de- 
fenders were  not  bound  to  proceed  against 
the  drawers  before  proceeding  against  the 
defenders,  though  the  latter  might  be  entitled 
to  an  assignation  to  enable  them  to  proceed 
against  the  drawers. 

Opinion  (p«r  Lord  Mure)  that  the  ontu 
lay  upon  the  pursuers  to  prove  that  payment 
could   have   been   recovered   by  summary 
diligence  on  the  bill  against  the  acceptors ; 
and  opinion*  (^per  Lord   Sband  and  Lord 
Adam)  that  the  oniu  was  on  the  defenders  to 
prove  the  contrary. 
The  Dominion  Bank,  Toronto,  were  holders  for 
value  of  a  bill  for  £2939,  9b.  6d.,  dated  28ih  Sep- 
tember 1886,  drawn  by  the  M'Arthur  Brothers, 
Limited,  npon  and  accepted  by  William  Anderson 
&    Company,   merchants,    Grangemouth.      The 
Dominion    Bank    transmitted    the    bill    to  the 
National   Bank  of  Scotland,   Limited,  London, 
for  collection,  and  the  latter  bank  presented  it 
for  payment  on  7th  May  1887  at  the  Bank  of 
Scotland  in  London,  where  the  same  was  payable, 
but  payment  was  refused,  and  it  was  protested 
for  non-payment. 
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Dominion  Bank,  &«., 
Jul;  It,  1889. 


On  leth  May  1887  Mr  Mackenzie,  agent  for 
the  Bank  of  Scotland  at  Giangemoatb,  wrote  to 
the  National  Bank  of  Scotland,  London,  in  these 
terms: — "An  acceptance  of  MessisWrn.  Anderson 
t  Company  of  this  town  p.  £2939,  98.  6d.  was 
presented  at  our  London  office,  and  payment  re- 
fused on  aocoant  of  there  being  a  dispute  between 
the  merchants  who  drew  the  bill  and  themselves. 
If  the  matter  be  now  adjusted,  yon  might  send 
forward  the  doooment  for  collection." 

On  2lBt  May  Mr  Mackenzie  again  wrote  to 
the  National  Bank  in  these  terms: — "With 
reference  to  my  letter  of  16th  inst. ,  if  the  bills  p. 
£2939,  9s.  6d.  be  sent  on  here  for  collection,  it 
will  in  all  likelihood  be  paid,  bnt  not  the  ex- 
penses, as  the  faalt  was  not  on  Messrs  W. 
Anderson  &  Company's  side,  at  least  so  they  say. " 

On  28th  May  Mr  Mackenzie  again  wrote  to  the 
National  Bank  enclosing  a  letter  which  he  had 
reoeired  from  the  acceptors,  Messrs  Anderson  & 
Oompany,  which  was  to  the  following  effect : — 
"Confirming  onr  former  instmctions  to  yon,  it 
jnst  now  ocoais  to  us  that  immediate  payment 
might  be  made  provided  the  National  Bank, 
London,  gave  a  guarantee  to  hand  over  the  bill 
to  yon  on  its  return,  and  hold  us  scatheless  in 
event  of  its  miscarriage  in  any  way  whatever, 
also  freeing  us  of  expenses  and  interest.  On 
bearing  you  have  received  such  guarantee  we  will 
instruct  you  to  pay." 

The  National  Bank  having  received  the  bill 
from  Canada,  to  which  country  they  had  remitted 
it  when  payment  was  refused  in  London,  wrote 
to  Mr  Mackenzie  on  the  7th  June  as  follows : — 
"Referring  to  your  letter  of  21st  nlto.,  we  now 
enclose  for  collection  and  remittance  through 
your  London  o£Sce  (bill  being  accepted  payable 
in  London)  Anderson  £2939,  98.  6d.  Should  the 
acceptors  decline  to  pay  protest  charges,  12s. 'Cd., 
please  return  protest  to  us.  Acceptors  will  of 
course  pay  the  remitting  charge.  •  We  presented 
the-  bill  to-day  at  your  London  office,  bnt  they 
state  that  they  are  still  without  instructions  re- 
garding it." 

On  9th  June  Mr  Mackenzie  replied  in  these 
terms: — "With  reference  to  yonr  letter  of  7th 
inst.,  I  enclose  herewith  a  communication  re- 
ceived from  W.  Anderson  &  Company,  from 
which  yon  will  observe  that  they  would  pay  the 
12s.  6d.,  together  with  the  remitting  charge,  re 
the  bill,  on  condition  that  they  were  held  free  of 
further  responsibility.  Please  favour  me  with 
your  instructions.  P.S. — As  Mr  Anderson  is 
presently  living  at  Callander,  and  may  not  be  here 
till  Monday  morning,  we  retain  the  bill  till  that 
day  if  we  have  not  contrary  instmctions  from 
yon. " 

The  enclosed  letter  was  to  this  effect: — "  Wa 
have  yours  stating  the  National  Bank,  London, 
will  take  payment  of  this  bill,  bnt  we  wonld  like 
you  to  get  a  latter  fiom  them  freeing  ns  of  in- 
terest and  expenses  as  asked  in  ours  of  28tb  ulto. 
The  way  we  have  been  treated  in  the  past  is  onr 
excuse  for  beiug  somewhat  particular  now. " 

On  13ih  June  Mr  Mackenzie  having  received 
no  reply  to  his  letter  of  9[h  June,  took  payment 
from  the  acceptors  of  £2940,  2s.,  being  the 
amount  of  the  bill  and  12s.  6d.  of  protest  charges, 
and  delivered  up  to  them  the  bill  perforated 
"paid."  On  the  same  day  he  sent  a  draft  for 
the  above  sum  to  the  National  Bank  acoompanied 
by  the  following  letter ;— "  I  beg  to  enclose  draft 


for  £2910,  2s.,  being  amount  of  W.  Anderson  & 
Company's  acceptance  referred  to  in  your  letter 
of  7th  inst.,  with  129.  6d.  of  protest  charges. 
Of  conrse  yon  distinctly  understand,  in  ac- 
cordance with  Messrs  Anderson  <t  Company's 
letter  herewith  enclosed,  that  so  far  as  that  firm 
is  concerned  the  draft  is  accepted  by  yon  in 
settlement  of  the  transaction  without  any  reser- 
vation." 

The  enclosed  letter  was  in  these  terms : — "  Con- 
firming our  former  respects  we  hand  you  pay- 
ment of  this  bill  on  the  distinct  understanding 
that  we  are  freed  from  all  responsibility  for 
interest,  expenses,  &o." 

The  National  Bank  then  cabled  the  Dominion 
Bank  for  instructions  whether  or  not  they  should 
agree  to  take  payment  of  the  bill  on  the  conditions 
imposed  by  the  above  letter,  and  on  18th  June 
they  returned  the  draft  for  £2940,  2s.  to  Mr  Mac- 
kenzie, with  a  note  to  the  effect  that  they  were 
not  authorised  to  take  payment  of  the  acceptance 
on  the  conditions  on  which  it  was  tendered,  and 
requesting  that  the  bill  and  protest  should  be 
returned  to  them.  When  the  bill  was  returned  to 
them  it  was  found  that  not  only  had  it  been  per- 
forated "paid,"  but  that  Messrs  Anderson  & 
Oompany  bad  deleted  their  name  as  acceptors. 

The  holders,  the  Dominion  Bank,  considering 
that  they  were  unable  to  do  summary  diligence 
npon  the  bill  in  its  altered  state;  raised  an  action 
against  the  acceptors  on  12th  July  1887.  After 
bearing  evidence  the  Lord  Ordinary  gave  de- 
cree against  the  acceptors  for  the  amount  of  the 
bill,  with  interest  thereon  from  7th  May  1887, 
and  found  them  liable  in  the  expenses  of  the 
action.  A  reclaimiog-note  having  been  presented, 
the  First  Division  on  10th  February  1888  ad- 
hered to  the  Lord  Ordinary's  interlocutor  with 
additional  expenses. 

The  Dominion  Bank  then  charged  the  acceptors 
for  the  sum  due  under  the  decree,  bnt  failed  to 
obtain  payment  as  Messrs  Anderson  &  Company's 
estates  were  sequestrated  on  15th  March  1888. 

The  present  action  was  raised  by  the  Dominion 
Bank  against  the  Bank  of  Scotland  for  payment 
of  the  amount  of  the  bill,  with  interest  thereon 
from  7th  May  1887,  and  the  expenses  of  the 
action  and  diligence  agaiust.tbe  acceptors. 

The  pursuers  averred — "  In  consequence  of  the 
defenders,  or  their  agent  at  Grangemouth,  for 
whom  they  are  responsible,  having  wrongfully 
and  without  the  authority  of  the  pursuers,  de- 
livered up  the  foresaid  bill  to  the  acceptors,  and 
cancelled  it  in  the  manner  before  mentioned,  and 
in  consequence  of  the  delay  thereby  caused, 
and  proceedings  which  were  rendered  neces- 
sary by  the  defenders'  fault  and  negligence,  the 
pursuers  have  sustained  loss  and  damage  to  the 
extent  of  the  sum  in  the  said  bill,  and  interest 
due  thereon,  and  expenses  as  sued  for  in  the 
summons." 

The  defenders  in  answer  denied  these  aver- 
ments, and  explained  that  any  loss  which  the 
defenders  might  have  sustained  was  caused  by 
their  own  actings  or  those  of  their  agents,  the 
National  Bank. 

The  pursuers  pleaded,  inter  cUia — "(1)  Tb« 
pursuers  having,  by  the  defenders'  breach  of  duty 
and  wrongful  conduct,  sustained  loss,  all  as  con- 
descended on,  the  pursuers  are  entitled  to  decree 
in  terms  of  one  or  other  of  the  alternative  eonelo- 
siona  of  the  aummons." 
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Proof  was  led  before  the  Lord  Ordinary  (Fiu8BB) 
on  14th  November  1888.  The  following  evidence 
Tras  given  on  the  qnestion  whether  Messrs  Ander- 
son i,  Company  were  solvent,  and  coald  have  met 
the  bill  and  the  interest  thereon  if  it  had  been 
possible  to  charge  on  it  in  Jnl;  1887: — Mr  Spens, 
writer,  Qlasgow,  the  agent  for  the  pursners  in 
the  litigation  with  the  acceptors,  deponed — "The 
bill  was  placed  in  onr  hands  first,  I  think,  on  6th 
July  1887.  .  .  .  When  I  was  first  consulted,  I 
asked  the  bill  to  be  sent  so  that  I  might  do  sum- 
mary diligence,  but  when  I  found  it  was  cancelled, 
and  that  I  could  not  do  summary  diligence,  I 
instructed  an  ordinary  action.  .  .  .  My  impres- 
■ion  is  that  we  put  warrants  of  arrestment  in  the 
summons  in  the  action  against  Anderson ;  I  am 
satisfied  that  we  arrested  in  the  hands  of  the  Bank 
of  Scotland.  At  that  time  Anderson  &,  Company, 
I  believe,  were  engaged  in  considerable  trade. 
(Q)  Did  you  try  to  find  any  other  money  ?— (A)  I 
did — I  mean  1  made  inquiries  with  reference  to 
whether  I  could  get  money  due  to  Anderson,  and 
I  was  informed  I  could  not.  I  did  not  get  any- 
thing by  arrestment  in  the  hands  of  the  Bank  of 
Sootiand. "  Mr  Horsbmgh,  trustee  on  the  seques- 
trated estates  of  Anderson  &  Company,  deponed-^ 
"from  June  1887  to  the  date  of  their  seqaestra- 
tion  they  were  carrying  on  their  business  in  the 
way  they  had  been  doing  it  for  some  time.  They 
appeared  to  have  met  their  current  bills  as  they 
became  due.  Between  the  dates  I  have  men- 
tioned they  met  bills  to  the  amount  of  £10,196, 
exclusive  of  the  one  in  question.  They  were  met 
and  paid  at  their  dne  dates.  The  bankrupts  were 
also  paying  freights  and  other  liabilities  during 
the  same  period.  They  paid  freights  to  the 
amount  of  £1106,  besides  other  debts.  I  find  Mr 
Anderson  did  a  considerable  amount  of  business 
in  discounting  bills  for  other  people,  but  exclud- 
ing these,  I  am  of  opinion  that  in  order  to  meet 
his  own  bills  and  make  payments  in  connection 
with  his  own  business  he  must  have  paid  between 
ISth  June  1887  and  the  date  of  sequestration 
over  £18,000.  Croti-txamined. — I  endeavoured 
to  ascertain  where  ha  got  the  money,  and  I  find 
he  discounted  bills  of  other  people  with  different 
banks  to  the  amount  of  about  £12,000,  that  he 
collected  book-debts  to  the  amount  of  £5000  or 
£6000,  and  he  got  in  other  sums  making  up  just 
about  £18,000.  The  difficulty  I  had  was  to  dis- 
tinguish what  were  his  bills  and  what  were  other 
people's.  At  25th  Jane  1887  he  was  dne  the 
Bank  of  Sootiand  £344,  and  the  Clydesdale  Bank 
£3613— together  £3958,  and  there  was  due  to  him 
by  the  Union  Bank,  £5,  19s.  7d.,  so  that  his  total 
indebtedness  to  his  three  bankers  was  £3952. 
The  book-debts  were  ordinary  trade  debts  due  to 
him  by  parties  to  whom  he  actually  sold  timber. 
Those  parties  were  mostly  in  Scotland,  I  under- 
stand. The  draft  in  question  was  applied  as 
follows —Lodged  on  deposit-receipt  in  name  of 
Mr  Anderson's  son,  £2846.  lis.  6d.;  sent  to  Mr 
Anderson's  law-agents,  £95— together  £2941,  the 
sum  which  he  got  back.  The  deposit-receipt 
stood  in  the  son's  name  until  4th  July.  It  was 
then  uplifted  and  applied  thns — In  payment  in 
cash  to  Dow  t  Company  to  enable  them  to  retire 
some  bills  on  4th  July,  £862 ;  in  retiring  bills  of 
bis  own  firm,  £298,  128.  7d. ;  and  paid  into 
current  account  of  his  firm  with  the  Clydesdale 
Bank,  £1686.  The  £862  paid  to  Dow  A  Com- 
pany was  to  enable  them  to  retire  bills  on  which 


they  were  ostensibly  the  primary  debtor ;  there 
were  cross  bills.  The  deposit-receipts  were  with 
the  Bank  of  Scotland,  I  think,  but  I  can  hardly 
state  distinctly.  Re-exami7ied. — Dow  k  Company 
and  Anderson  k  Company  were,  I  think,  accom- 
modating each  other  with  their  names,  I  think 
the  bills  could  be  traced  to  their  ultimate  lia- 
bility." Evidence  was  also  led  to  the  eifeot  that 
the  drawers  were  persons  in  quite  solvent  circum- 
stances. 

The  Lord  Ordinary  on  28th  November  1888 
gave  decree  against  the  defenders  for  the  amount 
of  the  bill,  with  interest  thereon  from  7th  May 

1887,  and  for  the  expenses  of  the  action  and 
diligence  against  the  acceptors,  under  deduction 
of  £161,  Os.  3d.,  being  the  amount  of  dividend 
received  by  the  pursners  as  claimants  in  the 
sequestration  of  Messrs  Anderson  &  Company. 

"  Opinion. — This  is  an  action  of  damages 
brought  by  the  Dominion  Bank,  Toronto,  against 
the  Bank  of  Scotland  by  reason  of  the  latter  hav- 
ing failed  to  collect  the  contents  of  a  bill  which 
was  entrusted  to  them  for  that  purpose.  The 
bill  was  drawn  by  the  M 'Arthur  Brothers, 
Limited,  of  Toronto,  npon  and  accepted  by 
William  Anderson  k,  Company,  merchants,  Grange- 
mouth, for  £2939,  9s.  6d.,  and  dated  28th 
September  1886.  It  was  made  payable  at  the 
Bank  of  Scotland,  London,  at  180  days'  sight 
from  6th  November  1886,  and  therefore  was  due 
on  7th  May  1887.  It  was  indorsed  by  the 
drawers  to  the  Dominion  Bank,  Toronto,  and, 
they  are  now  the  holders  of  it  for  value.  The 
Dominion  Bank  sent  the  bill  to  the  National  Bank 
of  Scotland,  London,  for  collection,  and  the  latter 
bank  presented  it  for  payment  at  the  Bank  of 
Scotland  in  London,  when  payment  was  refused, 
and  protest  taken.  The  agent  for  the  defenders 
at  Grangemouth  did  the  banking  business  for  the 
drawees  William  Anderson  <fcCompany,andhearing 
of  the  presentment  of  the  bill  for  payment  at  the 
defenders'  London  branch,  wrote  on  the  16th  of 
May  1887,  a  letter  to  the  National  Bank  of  Scot- 
land, London,  in  the  following  terms: — 'An  ao- 
ceptanoe  of  Messrs  Wm.  Anderson  &  Company 
of  this  town,  p.  £2989,  9s.  6d.,  was  presented  at 
onr  London  office,  and  payment  refused  on 
account  of  there  being  a  dispute  between  the 
merchants  who  drew  the  bill  and  themselves.  If 
the  matter  be  now  adjusted  you  might  send  for- 
ward the  document  for  collection.  That  is  to 
say,  the  defenders,  through  their  agents,  intimated 
to  the  pursuers  that  they  would  collect  the  money. 
In  the  meantime,  however,  and  before  this  letter 
was  received  in  London,  the  pursuers  had  re- 
turned the  bill  to  Toronto  in  order  to  preserve 
recourse  against  the  indorsers,  and  intimated 
this ;  but  it  was  added  that  '  if  you  remit  us  the 
amount  and  charges  we  shall  have  pleasure  in 
recalling  the  bill  by  cablegram. '  The  history  of 
what  followed  will  be  found  in  the  opinion  of 
the  Lord  President  in  the  case  of  The  Dominion 
Bank  v.  Anderton  <t  Company,  February  11, 

1888,  16  K  414,  and  it  is  unnecessary  to  do 
more  in  the  way  of  narrative  than  to  refer  to 
that  opinion.  It  was  held  in  that  case  that  by 
reason  of  the  mistake  (or  the  acting  without 
authority)  of  Mr  Mackenzie,  the  agent  for  the 
defenders  at  Grangemouth,  the  signature  to  the 
bill  was  cancelled  and  the  bill  marked  paid. 
The  result  of  this  was  that  although  the  pursuers 
obtained  re-delivery  of  the  bill  (which  had  been 
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gent  on  to  the  defendera'  branch  at  Grangemonth), 
sommary  diligence  conld  not  be  done  npon  it 
because  ex  facie  it  was  cancelled.  An  ordinary 
action  was  rendered  necessary  at  the  instance  of 
the  pnrsners  against  Anderson  tc  Company  in 
whi<di  the  latter  firm  pleaded  that  they  conld  not 
be  sued  upon  the  bill  because  of  the  cancellation, 
while  at  the  same  time  they  had  got  possession 
of  the  timber  for  which  the  bill  hsd  been  granted 
without  paying  for  it.  Shortly  after  decree  was 
obtained  in  this  action  Anderson  &  Company 
became  bankrupt. 

"Now,  it  is  proTed  that  if  due  diligence  had 
been  shown  by  Mackenzie,  the  defenders'  agent, 
the  bill  would  hare  bean  retired  by  Anderson  & 
Oompany.  Mr  Horsbrugh,  the  trustee  in  their 
sequestration,  which  took  place  on  15th  March 
1888,  proves  that  between  13th  June  1887,  when 
the  bill  was  ooncelled,  and  the  date  of  seques- 
tration in  Marflh  1888,  Anderson  &  Company 
were  carrying  on  business  to  a  large  amount,  and 
paid  away  to  merchants  with  whom  they  dealt 
over  £18,000.  The  money  which  had  been  sent 
to  London  in  payment  of  the  bill,  and  which  was 
returned  to  Grangemonth,  was  lodged  in  bank  on 
deposit-receipt  in  name  of  Anderson's  son  to  the 
amount  of  £2846,  lis.  6d.,  where  it  remained 
nntil  the  4th  of  July,  when  it  was  uplifted  and 
applied  by  Anderson  and  Oompany  to  other  pur- 
poses. 

"  A  proof  was  led  in  the  present  action,  and 
Mr  Mackenzie  was  again  examined  as  a  witness. 
He  repeated  his  former  evidence  with  one  unim- 
portant variation,  and  gave  his  construction  of 
the  letters  which  passed  between  him  and  the 
National  Bank  in  London  in  the  same  way  in 
which  he  gave  it  in  the  former  action,  and  in 
regard  to  which  the  Court  held  him  to  be  quite 
wrong.  He  jostifled  now,  as  he  justified  before, 
the  delivering  np  of  the  bill  for  cancellation  ; 
bat  there  was  nothing  new  either  in  his  evidence 
or  in  the  evidence  of  other  two  witnesses  to  alter 
the  opinion  given  effect  to  by  the  judgment  of 
the  Court — that  he  acted  without  authority. 
The  variation  from  his  former  evidence  consisted 
in  this,  that  whereas  he  formerly  said,  'I(  I 
had  known  that  the  bank  did  not  agree  to  the 
conditions  expressed  in  the  letter  of  9th,  I 
would  certainly  not  have  given  np  the  bilL'  But 
now  he  says  in  answer  to  the  question,  '  If  yon 
had  known  that  the  bank  did  not  agree  to  the 
conditions  expressed  in  yoor  and  Mr  Anderson's 
letters  of  9th  June,  would  yon  have  given  np  the 
bill  in  exchange  for  the  payment  that  you  got,' 
he  answers,  'On  the  13tb,  certainly.'  And  he 
states  that  he  was  misreported  on  the  former 
oooaaion,  and  now  says  that  he  would  have 
delivered  up  the  bill  to  Anderson  &  Oompany  to 
be  cancelled  on  the  13tb  of  June,  although  he 
had  known  that  the  bank  did  not  agree  to  the 
conditions  expressed  in  Anderson  &  Company's 
letter  of  the  9tb.  This  is  a  strange  statement  to 
nukke,  coming  from  an  agent  whose  duty  it  was 
to  collect  a  sum  of  money,  and  who  took  pay- 
ment npon  conditions  that  he  knew  his  principals 
had  not  agreed  to. 

"  Aooording  to  the  evidence  of  Mr  Horsbrugh, 
the  sequestrated  estate  of  Anderson  t  Company 
will  not  yield  mora  than  Is.  6d.  in  the  £ — Is.  per 
£  of  this  dividend  has  been  paid,  and  the 
remaining  6d.  it  is  anticipated  may  be  soon 
obtained.    Thns  the  Dcnninion  Bank  have  ob- 


tained very  little  benefit  from  the  decree  against 
Anderson  &  Company,  and  they  now  make  their 
claim  against  the  Bank  of  Scotland  on  account 
of  the  laehet  of  that  bank's  agent.  No  defence 
is  here  stated  to  the  effect  that  Mr  Mackenzie  in 
what  he  did,  did  not  represent  the  defenders. 
Bat  the  defence  as  stated  by  their  counsel  con- 
sisted of  three  parts — first,  that  there  was  no 
contract  of  agency  proved.  This  is  clearly 
I  negatived  by  the  letters  which  have  been  pro- 
duced, the  analysis  of  which  has  been  given  by 
the  Lord  President,  and  the  conclusion  come  to 
is  thos  stated  in  his  opinion — '  From  that  time 
(7th  June)  I  apprehend  that  Mackenzie  was 
acting  for  both  parties.  He  did  not  give  np  the 
position  of  acting  for  the  acceptors,  but  he  under- 
took the  additional  duty  of  collecting  for  the 
National  Bank,  and  in  that  character  be  goes  on 
to  correspond  with  the  National  Bank. ' 

"In  the  next  place,  it  is  said  that  although 
there  might  be  a  breach  of  duty  the  damages 
should  be  nominal,  because  the  pnrsners  may 
have  recourse  against  the  indorsers  who  are 
proved  by  a  witness  adduced  for  the  defenders 
(Malcolm  Carswell,  a  timber  broker  in  Glasgow) 
to  be  persons  in  solvent  circumstances.  This  is 
no  good  answer  for  the  defenders'  breach  of  duty. 
Whether  a  good  claim  conld  now  be  made 
against  the  indorsers  will  depend  upon  the  view 
taken  by  a  Canadian  Oourt  as  to  whether  recourse 
against  them  has  npt  been  lost,  and  the  pursuers 
stated  that  they  were  quite  willing  to  assign  over 
to  the  defenders  any  claim  that  they  may  have 
against  the  drawers  and  indorsers. 

"  It  is  next  said  that  in  any  view  the  damages 
claimable  must  be  limited  to  the  interest  upon 
the'  bill  from  the  time  at  which  it  fell  due— a 
defence  founded  npon  this,  that  the  pursuers 
having  got  hold  of  the  money  when  it  was  sent 
np  to  them  in  London  onght  to  have  kept  it,  and 
not  returned  it  to  Grangemonth.  This  defence, 
however,  overlooks  the  fact  that  the  money  was 
sent  up  under  a  strict  condition  that  no  expenses 
or  other  charges  for  telegrams  or  commission 
should  be  exacted  from  Anderson  &  Oompany. 
If  the  money  had  been  kept,  it  must  have  been 
kept  under  that  condition  which  was  the  snbjeet 
of  controversy  between  the  parties,  and  which 
condition  the  pursuers  had  rejected.  The  result 
of  the  whole  matter  is  that  the  defenders  must 
be  found  liable  in  the  loss  which  the  pnrsaers 
have  sustained.  It  is  proved  that  if  Mackenzie 
had  done  his  duty  payment  would  have  been 
obtained  in  the  month  of  June.  The  amount  of 
this  damage  consists  of  the  principal  sum  in  the 
bill  and  interest  thereon,  and  of  the  expenses 
incurred  to  the  pursuers  in  the  former  action. 

"In  regard  to  the  expenses  of  the  former 
action,  the  only  point  disputed  was  a  sum  of 
£86,  ISs.  5d.  of  extra- judical  expenses,  for  which 
decree  was  not  obtained.  A  person  who  is  dam- 
nified by  the  neglect  of  dnty  of  another  is  en- 
titled to  full  relief,  and  althongh  these  extn- 
judicial  expenses  could  not  be  recovered  as 
between  party  and  party  according  to  the  rules 
applicable  to  costs,  yet  they  were  expenses  to 
which  the  pursuers  were  pat.  Lord  Eames  in 
reporting  the  case  of  Hogg  v.  Kenntdjf  and  Mae- 
Umn,  1754,  M.  10,098,  says— 'I  Uke  it  to  be  a 
general  mie  in  all  other  affairs  as  well  as  in  com- 
merce that  neglect  of  duty  subjects  the  party  to 
every  risk  and  to  every  damags,  except  whal  be 
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ean  show  mnst  neoMsaiily  have  happened  thoagh 
he  had  done  hia  duty.'  The  acoonnt  for  the 
extra- jadioial  expenses  does  not  require  to  be 
taxed,  as  parties  have  agreed  upon  a  sam  with- 
out taxation.  Oredit  must  be  given  for  the 
dividend  obtained  (£161,  Os.  3d.)  from  Anderson 
&  Oompany's  estate.  The  amount  of  damage 
therefore  would  stand  as  follows : — 

<<1.  Principal  sum  in  bill  referred  to  in  this 
•etion  and  in  the  decree  in  the  action  The 
Ikminion  Bank  v.  Anderton  &  Company,  £2939, 
9s.  6d.,  with  interest  thereon  at  five  per  cent, 
from  7th  May  1887  till  payment. 

"  2.  Expenses  inoarrsd  by  the  pnnmera : — 

(1)  Amount   of    expenses  incurred    by  pur- 

suers in  action  The  Dominion  Bank  v. 
Anderion  &  Oompany  as  taxed  and  de- 
cerned for  per  account  No.  1X7  of 
process     .  .  £164  16    6 

(2)  Amount   of   additional   ex- 

penses, being  extra-judicial 
expenses  incurred  to  pur- 
suers' agents  as  adjusted  .  40  0  0 
(8)  Amount  of  expenses  of  dili- 
gence op  decree  in  said 
action  per  claim  in  saques- 
tration  .  •         13    8 


£206    0 
Deduct  the  amount  of  the  divi- 
dend of  Is.  per  £  received  by 
the  pursuers  on  their  daim  in 
Anderson  Jb  Bon's  sequestration     161 
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0    8 
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The  defenders   reclaimed,  and  argued— Pay- 
ment had  really  been  taken  by  Mackenzie  upon 
the  terms  of  the  letter  of  7th  June  from  the  pur- 
suers' agents,  the  National  Bank.     The  liability 
of  the  defenders  should  at  all  events  be  limited 
to  interest  and  expenses,  as  the  pursuers'  agents 
should  ■  not   have  parted  with  the   draft  which 
they  received  in  payment  of  the  bill.     Further, 
the  pursuers  had  not  lost  recourse  against  the 
drawers.    All  that  they  lost  owing  to  the  oan- 
oollation  of  the  bill  was  that  they  could  not  do 
snmmary  diligence  upon  it    They  were  there- 
fore bound  to  proceed  against  the  drawers  before 
suing  the  defenders— 3ftttr  v.  Crawftrd,  May  4, 
1876,  2  B.  (H.  of  L.)  148  ;  Ohitty  on  Bills,  299  ; 
Bell's  Prin.  342;  Bell's  Comm.  (.7thed.)ii.  431, 
note ;    Van    Wart  v.   WooUey,  3  B.  &  C.  439 ; 
BUls   of   Exchange  Act   1882  (45  and  46  Vict, 
cap.  61),  sec.  52.     The  pursuers  were  not  entit- 
led to  sue  the  defenders  for  the  whole  amount  of 
the  bill,  interest  and  expenses.    To  take  the 
case  of  a  law-agent,  there  was  no  authority  for 
the  view  that  a  law-agent  who  had  made  an  un- 
safe investment  for  a  client  was  liable  to  be 
saddled  with  the  debt  plvt  an  assignation  of  the 
security.     When    the    Court    had    ordered    the 
assignation  of  the  security,  that  had  been  done 
in  the  interests  of  the  law-agent  to  avoid  a  forced 
sale.     This  was  not  even  the  case  of  a  law-agent, 
but  only  of   one    person  being    employed   by 
another  to  collect  money  for  him.     All  that  the  de- 
fenders could  be  held  liable  for  was  the  loss 
ultimately  ascertained  to  be  due  to  their  fault — 
PoiUr  V.  Muirluad,  January  21,  1847,  9  D.  519  ; 
CampbeU  v.  Claion,  dc.,  December  20,  1838, 1  D. 
270  ;  Urquhart  ▼.  Origor,  June  12,  1857,  19  D. 


.863.  There  was,  further,  no  evidence  that  the 
eondnot  of  the  defenders  had  caused  any  loss  to 
the  pursuers,  as  it  was  not  proved  that  iUiderson 
&  Company  would  have  been  able  to  meet  the 
bill  if  charged  on  it  in  July  1887. 

The  pursuers  ttnd   respondents  argued — The 
pursuers'  agents  could   not  have  retained    the 
draft,  as  payment  bad  been  tendered  on  certain 
conditions  only.     Mackenzie  bad  had  no  autho- 
rity for  cancelling  the  bill,  and  it  was  due  to  his 
action  in  so  doing  that  summary  diligence  could 
not  be  used  upon  it,  and  the  money  recovered 
from  the  acceptors.    The  defenders  therefore, 
whose  agent  he  was,  were  liable— Bell's  Prin.  337. 
They  must  accordingly  be  held  to  occupy  the 
acceptors  place.     The  pursuers  were  not  bound 
to  proceed  against  the  drawers  first,  from  whom 
their  might  be  a  difficulty  in  recovering    the 
money  on  a  cancelled  bill — 46  and  46  Vict.  cap. 
61,  sec.  64.    The  cases  which  had  been  decided 
with  regard  to  analogous  claims  against  messen- 
.gers-at-arms  and  law-agents  confirmed  this  view. 
The  first  class  of  cases  referred  to  messengers-at- 
axmB—£ing  v.   Stetenion,   December  3,   1807, 
Home,   844 ;  Ohatto  v.   MarthaU,  January  17, 
1811,  F.C.  ;  CampbeU  v.   Cla»on,  December  20, 
1 853,  1  D.  270,  per  Lord  Fullerton  ;  Murray  v. 
Damo,  December  6,  1797,  Hume,  323 ;  Dovgan 
v.  Smith,  July  8,  1819,  Hume,  356 ;  Highgate  v. 
B<n/le,  February  12,  1823,  2  S.  204;  Davidion  v. 
Mackenzie,  December20, 1856, 19 D.      ;  M'MiUan 
T.  Cray,  March  2,  1820,  F.O.     In  the  analogous 
cases  of  actions  against  law-agents  for  insufScient 
investments  the  principle  on  which  the  Court 
acted  was  that  the  agents  were  fonnd  liable  for 
the  whole  debt  and  the  security  assigned  to  them 
—Sim  V.    Clark,  December  2,  1831,  10  S.  86; 
Ranaldion  v.  Drummond  &  Reid,  June  7,  1881, 
8  R.  767,  per  Lord  Craighill;   OuM  v.    OUugou) 
SdueatioTuU  Endowments  Board,  July  16,  1887, 
14    B.    944;     M'Lean    v.     Soady't    Trutteet, 
July  19,  1888,  16   B.  966;    Blaek  t.    Curror 
&    Coutper,    Jane   27,    1886,    12    R.    990.     It 
was  clear  from  the  evidence  that  had  the  pur- 
suers been  able  to  charge  the  acceptors  on  the 
bill  in  July  1887  they  would  have  obtained  pay- 
ment. 
At  advising — 

LoBD  Fbxsidbmt- The  history  of  the  bill 
which  is  the  subject  of  the  present  action  is 
known  to  us  from  the  inquiry  in  the  previous 
case  of  The  Dominion  Bank  v.  Andenon  &  Com- 
pany, who  were  the  acceptors  of  the  bill,  and  it  is 
not  necessary  to  detain  the  Court  over  these 
circumstances  for  the  decision  of  the  present 
case. 

There  is  ne  doubt  that  Mr  Mackenzie,  the 
agent  for  the  defenders  at  Grangemouth,  became 
the  agent  of  the  Dominion  Bank  of  Canada  in 
collecting  this  bill,  and  it  is  not  alleged  that  he 
was  acting  beyond  his  powers  as  the  agent  of 
tbe  defenders,  the  Bank  of  Scotland.  On  the 
contrary,  they  accept  the  responsibility  for  what 
he  did. 

The  bill  had  been  protested  for  non-payment, 
and  the  reason  of  the  non-payment  seems  to  have 
been  some  dispute  as  to  the  quality  of  the  cargo 
for  which  it  had  been  granted.  After  that  the 
bill  was  lent  out  to  Canada  in  order  to  secure 
recourse  against  the  drawers,  and  in  these  eir- 
cumstanoes  Mr   Mackenzie  came  forward  and 
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offered  to  collect  the  bill  for  the  National  Bank, 
who  are  the  agents  in  this  oonntry  of  the 
Dominion  Bank  of  Canada.  The  bill  was  accord- 
ingly brought  back  to  this  country,  and  sent  to 
Mackenzie  at  Grangemouth,  who  wrote  to  the 
National  Bank  of  London  a  letter  on  9th  Jnne  in 
which  he  says — "  With  reference  to  your  letter  of 
7th  inst.,  I  enclose  herewith  a  communication 
receiTed  from  W.  Anderson  &  Company,  from 
which  yon  will  obserTC  that  they  would  pay  the 
128.  6d.,  together  with  the  remitting  charge,  re 
the  bill,  on  condition  that  they  were  held  free  of 
further  responsibility,"  And  the  enclosed  letter 
was  in  these  terms — "We  hare  yours  stating  the 
National  Bank,  London,  will  take  payment  of 
this  hill,  but  we  would  like  to  get  a  letter  from 
them  freeing  ns  of  interest  and  expenses  as  asked 
in  ours  of  28  th  nlto." 

The  question  therefore  between  the  parties  at 
that  time  was,  whether  Anderson  &  Company 
were  liable  for  interest  and  expenses  in  conse- 
quence of  non-payment  of  the  bill  on  presenta- 
tion, or  were  to  be  reliered  of  that  charge. 
Ererything  else  seems  to  have  been  arranged. 

Now,  the  National  Bank  were  acting  merely  as 
agents  for  the  pursuers,  and  they  commnnicated 
with  them  as  to  the  conditions  contained  in  the 
letter  of  Anderson  &  Company,  and  replied  that 
they  were  not  authorised  to  take  payment  upon 
these  conditions,  Mackenzie  in  the  meantime, 
without  waiting  for  an  answer  to  bis  letter  of 
the  9th  Jnne,  and  with  no  authority  for  so  doing 
took  payment  for  the  bill  under  deduction  of 
the  charges  for  interest  and  expenses,  except  the 
128.  6d.  for  protest  charges,  and  having  so  taken 
payment  he  marked  the  bill  as  paid,  and  de- 
Urered  it  over  to  the  acceptors.  The  question 
then  arose  whether  the  National  Bank  would 
take  payment  of  the  amount  of  the  bill  under 
deduction  of  interest  and  expenses,  and  they 
adhered  to  the  instructions  which  they  had 
received  from  the  pursuer,  and  declined  to  do 
so. 

Now,  there  was  a  serious  responsibility  on 
Mackenzie's  part  in  acting  as  he  did.  He  had 
sent  on  13th  June  to  the  National  Bank  a  draft 
of  the  amount  paid  by  Anderson  &.  Company, 
but  accompanied  by  a  letter  to  this  effect — "Of 
course  yon  distinctly  understand  .  ,  .  that  ,  ,  , 
the  draft  is  accepted  by  you  in  settlement  of  the 
transaction  wiUiout  any  reservation,"  The 
National  Bank,  acting  on  the  instruction  of  the 
pursuers,  were  forced  to  return  the  draft,  saying 
that  they  could  not  take  it  on  that  condition, 
and  in  so  doing  they  acted  quite  rightly.  The 
money  accordingly  was  sent  back  and  handed 
over  to  the  acceptors,  but  the  bill  was  cancelled, 
and  a  great  difficulty  arose  in  obtaining  payment 
of  it,  and  indeed  it  might  have  been  impossible 
to  do  so  if  it  had  not  been  for  the  provision  of 
the  Bills  of  Exchange  Act  1882,  sec,  68,  sub-sec, 
(8),  which  enacts  that  "a  cancellation  made 
unintentionally,  or  under  a  mistake,  or  without 
the  authority  of  the  holder,  is  inoperative,  but 
where  a  bill  or  any  signature  thereon  appears  to 
have  been  cancelled,  the  burden  of  proof  lies  on 
the  party  who  alleges  that  the  cancellation  was 
made  unintentionally,  or  under  a  mistake,  or 
without  authority."  The  position  of  the  pur- 
suers and  their  agents  accordingly  was  that  while 
they  could  not  charge  on  the  bill,  they  were 
enabled  to  raise  an  action  to  recover  the  amount 


of  the  bill,  founding  on  the  above  section  of  the 
Bills  of  Exchange  Act,  and  proving  that  it  was 
cancelled  without  authority.  The  pursuers  were 
successful  in  their  action  against  Anderson  Ai 
Company  after  a  protracted  litigation.  Evidence 
was  led,  and  the  case  was  brought  here  on  a 
redaiming-note,  and  the  final  judgment  was  pro- 
nounced on  10th  February  1888.  Unfortunately 
before  that  decree  could  be  put  in  force  against 
the  acceptors  they  had  become  bankrupt— that 
is,  in  March  following. 

The  present  action  is  brought  against  the  Bank 
of  Scotland  to  recover  the  loss  sustained  by  the 
pursuers  by  reason  of  the  cancellation  of  the 
bill.  The  Lord  Ordinary  baa  found  the  Bank  of 
Scotland  liable  on  the  ground,  as  I  understand 
his  Lordship,  that  owing  to  the  cancellation  of 
the  bill,  which  was  unauthorised  and  improper, 
the  pursuers,  tbe  holders,  were  unable  to  charge 
upon  it,  and  that  if  they  had  been  able  to  give 
a  charge  at  the  date  of  tbe  action  against  Ander- 
son &,  Company  there  is  no  doubt  that  they 
would  have  recovered  payment,  the  bill  being 
liable  to  no  objection  on  the  face  of  it  till  it  was 
cancelled;  if  any  dispute  had  arisen  as  to  the 
sum  due  under  it,  and  the  acceptors  had  brought 
a  suspension  of  the  charge,  there  is  just  as  little 
doubt  that  the  bill  of  suspension  would  not  have 
been  passed  without  consignation,  and  so  the 
pursuers  would  have  been  safe,  because  at  that 
time  it  is  not  disputed  that  tbe  acceptors'  busi- 
ness was  perfectly  sound  and  able  to  meet  its 
liabilities.  That  seems  to  me  a  good  ground  of 
decision,  and  I  agree  with  his  Lordship.  The 
damage  sustained  by  the  Dominion  Bank  resulted 
from  the  wrongful  act  of  Mackenzie,  the  agent 
for  the  Bank  of  Scotland,  and  therefore  tbe  Bank 
of  Scotland  is  liable,  and  I  bold  that  the  question 
of  their  liability  is  not  affected  by  the  fact  that 
other  parties  may  be  liable  against  whom  the 
pursuers  may  have  recourse,  namely,  the  drawers, 
M'Arthur  Brothers,  We  do  not  know  muoh 
about  tbe  question  whether  recourse  has  been 
reserved  against  them,  or  whether  they  may  or 
may  not  be  good  for  the  money.  In  the  mean- 
time the  loss  has  been  incurred  directly  from 
the  fault  of  the  defenders  or  their  agent,  and  I 
do  not  think  it  is  a  good  answer  to  the  pursuers' 
claim  that  possibly  they  may  recover  from  some- 
one else.  The  rule  of  law  rather  is  that  when 
by  the  fault  of  a  party  a  document  of  debt  haa 
been  rendered  Inoperative  or  ineffectual  the 
party  in  fault  is  liable  to  make  good  the  loss 
thereby  incurred,  and  cannot  say  to  the  loser 
that  he  may  recover  from  someone  else.  On  the 
other  hand,  I  am  disposed  to  say  tliat  tbe  Bank 
of  Scotland  may  have  an  equitable  right  to  an 
assignation  to  enable  them  to  proceed  against 
the  drawers. 

Loan  MtTBB — When  the  first  question  raised 
with  reference  to  this  bill  came  before  the  Court 
in  the  action  against  the  acceptors,  I  concurred 
with  your  Lordship  in  holding  that  the  arrange- 
ment come  to  between  the  agent  for  the  present 
defenders  at  Grangemouth  and  the  acceptors 
relative  to  the  payment  of  the  bill,  and  under 
which  it  was  given  np  to  the  acceptors  and 
cancelled  by  them,  had  resulted  in  a  cancellation 
which  was  made  by  mistake,  and  without  the 
authority  of  the  holder  of  the  bill,  in  the  aenae 
of  tbe  63rd  section  of  the  Act  46  and  40  Viot  c. 
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61,  and  that  the  bill  was  therefore  one  on  which 
the  aoceptors  were  still  liable  to  be  proceeded 
agaiast.  In  that  action  decree  was  pronounced 
against  the  acceptors,  who  were  charged  on  the 
decree.  They,  however,  failed  to  pay  the  bill, 
and  having  thereafter  been  sequestrated,  a  divi- 
dend of  Is.  in  the  £  has'  been  declared  on  the 
•state ;  and  it  seems  to  be  expected  that  an 
additional  dividend  of  6d.  in  the  £  at  most  may 
b«  paid. 

In  these  cironmstances  the  present  action  has 
been  brought  against  the  defenders  for  payment 
of  the  bill,  on  the  gronnd  that  the  pursuers  had 
failed  to  obtain  payment  of  it  through  the  fault 
of  the  defenders'  agent  at  Grangemouth.  The 
fault  is  said  to  have  consisted  in  this — That  the 
agent  accepted  payment  of  the  bill  on  conditions 
which  the  pursuers  had  not  authorised,  and 
were  not  bound  to  accede  to,  and  tbeu  gave 
up  the  bill  to  the  acceptors  who  cancelled 
their  signatnre,  and  thereby  prevented  the  pur- 
aaers  from  doing  sommary  diligence  on  the  bill. 
The  action  is  ^erefore  not  only  substantially 
but  expressly  one  of  damages  for  loss  said  to 
have  been  caused  by  the  defenders ;  and  it  is 
distinctly  alleged  in  the  record  (Oond.  12)  that 
in  coDseqnenoe  of  the  delay  which  resulted  from 
the  pursuers  being  obliged  to  have  recourse  to 
an  ordinary  action  instead  of  summary  diligence, 
and  from  proceedings  ' '  which  were  thus  rendered 
necessary  by  the  defenders'  fault  and  negligence, 
the  pnrsaers  have  enstained  loss  and  damage  to 
the  extent  of  the  sum  in  the  bill,  and  interest 
thereon,"  as  sued  for  in  the  summons. 

The  Lord  Ordinary  has  given  effect  to  this 
oontention,  and  decerned  against  the  defenders 
for  payment  of  the  bill  and  interest,  and  for  a 
farther  sum  as  the  balance  of  an  account  of 
expenses  bronght  out  after  crediting  the  defen- 
ders with  the  dividend  received  from  the  accep- 
tor's estate. 
I  am  of  opinion  with  the  Lord  Ordinary  that 
'  if  it  conld  be  proved  that  the  loss  and  damage 
here  claimed  were  occasioned  through  the  delay 
which  occurred  in  taking  proceedings  upon  the 
bill,  and,  in  particular,  in  conseqaence  of  the 
pursuers  having  been  prevented  from  doing 
summary  diligence,  owing  to  the  bill  having  been 
cancelled  with  the  knowledge  and  permission  of 
the  defenders'  agent  at  Grangemouth,  the  damage 
wonld  be  of  a  description  for  which  the  defen- 
ders would  be  liable  in  law.  But  after  repeated 
consideration  of  the  evidence,  I  have  been  unable, 
the  onui  being,  as  I  conceive,  upon  the  pursuers 
to  prove  their  case  as  laid  in  the  record,  to  come 
to  the  conclasiou,  in  the  circumstances  of  this 
case,  that  if  the  pursuers  had  been  able  to  do 
summary  diligence  at  the  time  they  resolved  to 
proceed  against  the  acceptors  in  Jnly  1887  they 
would  have  succeeded  in  recovering  the  amount 
of  the  kill- 
In  dealing  with  this  matter,  the  time  at  which 
the  pursuers  gave  instmotions  that  proceedings 
should  be  taken  is  of  iiaportance.  As  I  read  the 
evidence,  that  was  not  till  the  beginning  of  July 
1887,  as  shown  by  the  letter  from  the  Nationtd 
Bank,  London,  of  the  6th  of  July  of  that  year, 
and  by  the  evidence  of  Mr  Spens,  one  of  the 
firm  to  whom  that  letter  was  addressed,  who  says 
— "The  bill  was  placed  in  our  hands  on  the  6th 
of  Jnly  1887.  When  1  was  first  Instmoted,  I 
asked  the  bill  to  be  sent  that  I  might  do  som- 


mary diligence,  but  when  I  found  it  was  can- 
celled I  instructed  an  ordinary  action."  The 
main  question  therefore  to  be  considered  npon 
the  evidence  under  the  present  action  is,  whether 
the  pursuers  have  proved  that  they  failed  to 
obtain  payment  of  the  bill,  in  consequence  of 
the  delay  occasioned  by  their  having  recourse  to 
an  ordinary  action  agaiust  the  acceptors,  instead 
of  proceeding  by  summary  diligence ;  and  this  I 
apprehend  the;  must  do  by  some  clear  and  distinct 
direct  evidence,  and  not  by  mere  presumptions 
or  inferences  to  be  deduced  from  the  circum- 
stances o(  the  case,  even  if  these  presumptions 
were  in  their  favour. 

Having  regard,  however,  to  the  fact  that  the 
acceptors'  estate  did  not  admit  of  more  than  a  - 
dividend  of  Is.  6d.  in  the  £  in  March  1888,  the 
presumptions  are,  I  think,  much  against  the 
probability  of  the  acceptors  being  able,  under  a 
six  days'  charge,  to  meet  a  demand  for  about 
£3000,  if  they  had  been  charged  for  payment  at 
the  time  Mr  Spens  received  instructions  to  pro- 
ceed, and  the  evidence,  as  I  read  it,  tends  to 
strengthen  these  presumptions.  Mr  Spens  is 
questioned  on  the  subject  of  arrestments  on  the 
dependence,  and  he  says — "  My  impression  is 
that  we  put  warrants  of  arrestment  in  the  sum- 
mons in  the  action  against  Anderson.  I  am 
satisfied  that  we  arrested  in  the  bands  of  the 
Bank  of  Scotland.  At  that  time  Anderson  k 
Company,  I  believe,  were  engaged  in  consider- 
able trade.  Did  yon  try  to  find  any  other  money  ? 
— I  did ;  I  mean  I  made  inquiries  with  reference 
to  whether  I  could  get  money  due  to  Anderson, 
and  I  was  informed  I  could  not.  I  did  not  get 
anything  by  arrestment  in  the  hands  of  the  Bank 
of  Scotland." 

Mr  Horsbrugh,  the  trustee  on  the  sequestrated 
estate,  is  also  examined,  and  he  says  that  at  the 
26th  of  June  1887  the  bankrupts  were  due  to 
their  three  bankers  about  £3960 ;  and  with  refer- 
ence to  the  money  which  had  been  remitted  to 
London  to  pay  the  bill,  but  returned,  he  says — 
"  The  draft  in  question  was  applied  as  follows — 
Ijodged  on  deposit-receipt  in  name  of  Mr  Ander- 
son's son,  £2846,  lis.  6d. ;  sent  to  Mr  Anderson's 
law-agents,  £95— together,  £2941,  the  sum  which 
he  got  back.  The  deposit-receipt  stood  in  the 
son's  name  nntil  4th  Jnly.  It  was  then  uplifted, 
and  applied  thus — In  payn)ent  in  cash  to  Dow  &, 
Oompany  to  enable  them  to  retire  some  bills  on 
4th  July,  £862  ;  in  retiring  bills  of  his  own  firm, 
£298,  12s.  7d. ;  and  paid  into  current  account  of 
his  firm  with  the  Clydesdale  Bank,  £1686.  The 
£862  paid  to  Dow  &,  Company  was  to  enable  them 
to  retire  bills  on  which  they  were  ostensibly  the 
primary  debtors.  There  were  cross-bilis.  The 
deposit-receipts  were  with  the  Bank  of  Scotland, 
I  think,  but  1  can  hardly  state  distinctly.  Dow  & 
Company  and  Anderson  &  Company  were,  I  think, 
accommodating  each  other  with  tbeir  names." 

There  being  therefore,  according  to  this  evi- 
dence, no  money  to  be  beard  of  that  could  be 
secured  by  arrestment,  when  Mr  Spens  was  in- 
structed to  proceed  against  the  acceptors,  and  a 
large  sum  due  to  the  banks  with  whom  the 
acceptors  dealt,  it  is  difficult  to  see  where  the 
money  was  to  come  from  which  wonld  have  been 
required  to  meet  a  charge  on  summary  diligence 
for  so  large  a  sum  on  or  after  the  6th  of  July 
1887.  There  is  plainly  no  direct  evidence  either 
that  there  was  or  that  there  would  have  been  any 
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snoh  sum  available  to  pay  the  bill. 

All  therefore  that  the  pursuers  would  haTe  got 
by  using  summary  diligence  would  have  been  a 
warrant  to  poind  the  acceptors'  goods  and  effects. 
But  there  is  no  evidence  as  to  what  those  goods 
and  effects  were,  or  as  to  what  might  be  theii 
Talne.  And  it  must  be  borne  in  mind  that  it  is 
DO  longer  oompeteut  to  imprison  for  non-payment 
of  a  oivil  debt;  so  that  summary  diligence  as  a 
means  of  enforcing  payment  of  a  civil  debt  has 
lost  what  was  formerly  its  chief  compulsitor.  It 
is  now  substantially  nothing  more  than  a  warrant  to 
poind  and  arrest.  But  it  is  proved  that  there  was 
no  money  to  arrest,  and  it  is  not  proved  that 
there  was  anything  to  poind.  Had  there  been 
funds  which  could  have  been  attached  by  arrest- 
ment, or  effects  which  admitted  of  being  poinded 
in  July  1887,  these  facts  might,  as  I  conceive, 
have  been  proved  by  Anderson  and  his  son.  Bat 
neither  of  these  parties  were  examined  by  the 
porsners,  who  have  thus  failed  to  clear  up  a 
matter  which,  in  the  view  I  take  of  it,  was  of 
great  importance  in  the  case,  and  should  have 
been  cleared  up  to  entitle  the  pursuers  to  recover 
under  the  present  action. 

Does  the  fact,  then,  spoken  to  by  Mr  Horsbrugh 
of  the  bankrupts'  firm  having  from  time  to  time 
made  payments  to  the  amount  of  £18,000  in  con- 
nection with  their  business  between  the  month  of 
June  1887  and  the  date  of  their  bankruptcy, 
being  at  the  rate  of  about  £2000  a  month,  lead 
necessarily  to  tke  inference  that  if  summary  dili- 
gence, as  it  is  now  restricted,  had  been  used  the 
bill  would  have  been  paid?  I  have  not  been 
able  to  see  my  way  to  that  conclusion.  It  is 
plain,  I  think,  from  Mr  Horsbrngb's  evidence 
that  a  good  deal  of  the  business  of  the  firm  was 
carried  on  by  means  of  cross  and  accommodation 
bills,  and  there  is  no  evidence  to  show  that  they 
were  at  any  time  possessed  of  any  realised  capital. 
The  money  which  had  been  reumed  from 
London,  and  deposited  in  the  bank,  had  all  been 
drawn  out  by  the  4th  of  July,  and  applied  in 
payment  of  other  debts,  and  it  does  not  appear 
from  Mr  Hotsbrugh's  statement  that  the  firm 
ever  had  any  money  at  their  credit  in  the  bank 
after  that  date.  And  that  being  so,  my  strong 
impression  upon  the  evidence  as  it  stands  is,  that 
if  the  pursuers  had  been  in  a  position  to  prooeed 
by  summary  diligence  on  the  6th  of  July 
1887,  instead  of  by  ordinary  action,  and  had 
done  so  on  a  bill  of  so  large  an  amount,  the 
same  result  would  in  all  probability  have  followed 
•a  that  whioh  followed  the  charge  given  in  1888, 
viz.',  the  sequestration  of  the  acceptors'  firm,  and 
the  offer  of  a  small  dividend  to  the  creditors.  For 
the  aooeptors  do  not  appear  to  have  been  parties 
who  had  any  large  amount  of  funds  at  their  com- 
mand. The  bill  in  question  was  due  on  the  7th 
of  May,  but  had  been  dishonoured  and  protested 
for  non-payment,  and  sent  out  to  Canada  by  the 
punners'  agent  in  ttiis  country  for  instructions, 
from  whence  it  was  not  returned  till  towards  the 
middle  of  June,  and  it  was  not  til]  then  tliat  the 
acceptors  appear  to  have  been  able  to  get  together 
money  enough  to  meet  the  bill,  and  to  make  the 
oonditional  offer  of  payment  which  was  refused. 

In  these  circumstances  I  am  unable  to  arrive 
tX  the  oonolusion  tliat  the  pursuers  have  proved 
that  the  loss  sustained  was  caused  by  the  cancel- 
lation of  the  bill,  and  their  oonaequent  inability 
to   pfOMed  by  summary  diligenoe.      On   th* 


evidence  as  it  stands  the  loss  arose  from 
the  inability  of  the  acceptors  to  pay  their  ordi- 
nary debts ;  and  the  pursnera  have  not  in  my 
opinion  proved,  as  they  undertook  to  do,  that 
the  acceptors  would  have  been  able  to  pay  the 
bill  had  they  been  charged  to  do  so  on  or  after 
the  6th  of  July  1887,  or  that  the  amount  of  the 
bill  would  then  have  been  recovered  under  a 
warrant  to  poind  and  arrest,  which  is  all  they 
would  have  got  under  summary  diligence,  as  that 
remedy  is  now  restricted  under  the  operation  of 
the  Act  abolishing  imprisonment  for  debt. 

I  am  therefore  of  opinion  that  the  interlocutor 
of  the  Lord  Ordinary  should  be  recalled,  and  the 
defenders  assoilzied  from  the  conclusions  of  the 
action. 

Lo^  Sautp — The  question  in  the  case  is  one 
of  very  considerable  hardship  to  the  defenders,  be- 
cause it  is  intended  to  make  them  liable  for 
a  bill  for  nearly  £8000,  which  originally  they  had 
no  connection  with  except  as  collectors,  and 
from  which  they  could  scarcely  have  obtained 
any  profit.  At  the  same  time,  I  agree  with  your 
Lordships  that  the  responsibility  undertaken 
in  connection  with  this  bill  attaches  to  the  Bank 
of  Scotland,  and  I  cannot  agree  with  Lord  Hnre 
that  it  is  not  proved  that  the  pursuers  have  sus- 
tained loss  owing  to  the  cancellation  of  the  bill. 

The  Dominion  Bank  being  the  holders  of  the 
bill,  and  having  sent  it  to  London  to  the  National 
Bank  for  collection,  it  was  presented  at  the 
place  of  payment  and  dishonoured.  The  Na- 
tional Bank  then  returned  it  to  Canada  that  the 
pursuers  might  take  recourse  against  the  drawers. 
When  the  bill  was  on  its  way  out,  Mackenzie,  an 
agent  of  the  defenders'  bank  at  Grangemouth, 
intimated  that  if  it  were  still  in  this  country  the 
bill  would  be  paid.  The  result  was  that  the 
National  Bank  on  getting  this  intimation  tele- 
graphed for  the  bill,  and  having  received  it 
on  7th  June  1887  they  sent  definite  instructions 
to  the  Bank  of  Scotland  with  reference  to  the 
collection  of  the  contents  of  the  bill  in  these 
terms— "Bsf erring  to  your  letter  of  2l8tnlto., 
we  now  enclose  for  ooUeotion  and  remittance 
through  your  London  office  (bill  being  accepted 
payable  in  London)  Anderson,  £2939,  9s.  6d. 
Should  the  acceptors  decline  to  pay  protest 
charges  please  return  protest  to  us.  Aooeptore 
will  of  coarse  pay  the  remitting  charge."  lltat 
was  an  authority  to  the  Bank  of  Scotland  to  give 
up  the  bill  on  obtaining  payment  of  the  sum 
mentioned,  12b.  6d.  of  protest  charges,  and  the 
remitting  charge.  On  the  25th  of  June  the 
National  Bank  got  the  bill  back  again,  but  not  in 
the  same  state  in  which  it  was  sent  In  the 
meantime  the  acceptors'  names  had  been  deleted, 
and  it  had  been  perforated  as  "paid"  with  the 
Bank  of  Scotland's  usual  mark. 

Now,  what  had  occurred  was  this.  The  aooep- 
tors being  in  funds  to  meet  the  bill,  remitted 
the  amount  of  the  bill  to  the  Bank  of  Scotland, 
and  they  remitted  it  to  London,  and  if  the 
remittance  had  not  been  clogged  with  a  condition 
there  would  have  been  an  end  of  the  transaction, 
as  the  National  Bank  got  all  it  stipulated  for. 
But  Mr  Mackenzie  in  sending  the  draft  sent 
it  subject  to  a  condition  expressed  as  follows — 
"  Of  course  you  distinctly  understand,  in  aooor^ 
dance  with  Messrs  Anderson  &  Company's  letter 
herewith  enoloaf d,  that  so  far  as  that  firm  w 
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oonoemed,  tbe  draft  is  accepted  by  yea  is 
settlement  of  tbe  transaction  withoat  any  reser- 
▼ation."  The  letter  enclosed  wag  in  these  terms 
— "Confirming  onr  former  respects,  we  hand 
yon  payment  of  this  bill  on  the  distinct  under- 
standing that  we  are  freed  from  all  responsibility 
for  interest,  expenses,  im, "  An  indefinite  amoimt 
of  interest  had  mn  on  the  bill,  and  the  National 
Bank  had  no  authority  to  give  up  the  Dominion 
Bank's  claim  for  interest  and  expenses.  They 
were  qnite  willing  to  take  the  draft,  but  not  to 
say  that  they  abandoned  their  claim  for  interest 
and  expenses.  Accordingly,  they  returned  the 
draft  rejecting  the  conditions  and  reqniring  the 
bill  to  be  sent.  When  the  bill  arrived  it  had 
been  cancelled,  beoanse  the  Bank  of  Scotland 
ohosa  to  give  up  tbe  bill  under  tbe  arrangement 
that  the  acceptors  should  be  free  of  all  farther 
olaims. 

One  thing,  I  should  say,  is  clear,  that  as  the 
bill  was  cancelled  in  tbe  way  I  have  explained, 
there  is  liability  on  the  part  of  the  bank  for  what 
had  occurred,  and  as  to  the  amount  of  the  lia- 
bility I  confess  I  have  no  doubt  that  it  was  the 
legal  right  of  the  Dominion  Bank  to  get  the  bill 
•8  it  was  sent,  and  as  it  was  not  a  proper  bill 
which  was  sent  to  them  I  think  they  were 
therefore  entitled  to  return  it,  and  refuse  to  take 
it  as  a  document  of  debt  which  might  or  might 
not  be  successfully  founded  on.  On  the  question 
of  liability  I  have  accordingly  no  doubt.  The 
pursuers  might  have  taken  that  coarse.  They 
appeared  anxious,  however,  to  avoid  inflicting 
loss  upon  the  Bank  of  Scotland,  who  were  making 
Boarcely  any  profit  by  the  transaction,  and  bad 
interfered  with  the  view  of  helping  their  oorre- 
ipondents,  the  National  Bank.  The  vital  fact 
oomes  in  that  had  the  bill  not  been  cancelled, 
proceedings  would  have  been  taken  to  enforce 
payment  by  summary  diligence  founded  on  the 
bill,  and  the  charge  would  have  expired  by 
4th  July  1887,  and-it  appears  to  me  the  holders 
wonld  have  had  no  difflenlty  in  getting  their 
money;  but  it  appears  from  the  letters  of  the 
agents  printed  in  the  case  that  they  considered 
tbe  question  whether  they  could  do  summary 
diUgenoe  on  the  bill,  and  came  to  the  conolasion 
that  they  could  not.  If  they  could  have  done 
summary  diligence  they  would  have  obtained 
payment  or  consignation  of  the  sum  due  on  the 
bill  as  the  acceptors  had  no  answer  on  the 
merits,  and  could  only  have  litigated  the  case  by 
consigning  the  money.  The  agents  of  the  pur- 
suers having  been  advised  that  they  could  not  do 
summary  dUigence  had  then  to  get  instructions 
from  Canada,  and  so  early  as  July  1 2  an  action 
was  raised  and  litigated  on  the  ground  that 
the  bill  had  been  improperly  cancelled.  Tbe 
Bank  of  Scotland  consented  to  what  was  being 
done,  and  that  the  bill  wonld  not  sustain  diligence. 
Within  a  month  of  decree  being  obtained  the 
acceptors  were  bankrupt.  It  appears  from  the 
evidence  in  the  case  that  the  agents  of  tbe 
pursueis  intimated  to  the  Bank  of  Scotland  all 
that  they  ware  doing,  who  could  have  said  that 
they  would  take  the  responsibility  upon  them- 
selves, but,  on  the  contrary,  they  allowed  the 
Dominion  Bank  to  go  on. 

As  regards  the  liability  of  tbe  defenders,  is  it 
not  proved  that  damage  was  sustained  ?  In  the 
first  place,  my  impression  is  that  the  onut  would 
lie  on  the  Buik  of  Scotland  of  proving  that  no 


damage  was  sastained  owing  to  their  action.  I 
think  tbe  Dominion  Bank  would  have  been 
entitled  to  say— "Take  and  keep  the  bill,  and 
pay  us  the  amount  of  it."  But,  however  the 
question  as  to  onut  might  be,  there  has  been  a 
proof  in  the  case,  and  I  think  that  but  for  the 
cancellation  summary  dihgence  could  have  been 
done  on  the  bill  early  in  July  1887.  The  posi- 
tion of  the  acceptors  at  that  time  was  that  they 
were  carrying  on  business  as  nsual.  .  They  re- 
mitted a  draft  for  the  amount  to  London,  and 
had  the  sum  lying  in  Bank,  and  finding  that  the 
matter  was  not  arranged,  they  uplifted  the 
amount  in  July.  The  evidence  all  points  dearly 
to  this,  that  if  a  charge  had  been  made  on  the 
bill  in  July  the  money  would  have  been  either 
consigned  or  secured.  Time  went  on,  and  in 
March  1888  the  acceptors  were  sequestrated. 
What  is  the  evidence  as  to  the  intervening 
period?  We  find  from  the  evidence  of  Mr 
Horsbrugh,  the  trnstae  in  the  sequestration,  that 
"they  were  carrying  on  their  business  in  the 
way  they  had  been  doing  it  for  some  time. 
Th^  appear  to  have  met  their  current  bills 
when  they  became  due.  Between  the  dates  I 
have  mentioned  they  met  bills  to  the  amount 
of  £10,195,  exclusive  of  the  one  in  question. 
They  were  met  and  paid  at  their  due  dates.  The 
bankrupts  were  also  paying  freights  and  other 
liabilities  daring  the  same  period.  They  paid 
freights  to  the  amount  of  £1106,  besides  other 
debts."  The  acceptors  had  a  going  business, 
and  surely  it  is  to  be  presumed  in  that  state  of 
matters  that  the  charge  would  have  produced 
money.  And  although  it  appears  also  that  the 
pursuers  made  inquiry  about  getting  funds  to 
arrest,  and  found  that  the  Andersons  had  an 
overdraft  at  the  bank,  I  think  there  is  no  reason 
to  infer  that  they  would  not  have  got  payment. 

On  the  whole  case,  I  think  the  onu*  waa  on  the 
Bank  of  Scotland  to  show  that  the  Andersons 
had  no  funds  to  meet  the  bill,  and,  on  the 
contrary,  that  the  proof  has  shown  that  there 
were  funds,  and  further,  I  think  that  the  Bank 
of  Scotland  should  have  called  Anderson  in  order 
to  discharge  tbe  onv*  upon  them.  And  so  I 
agree  in  holding  that  the  defenders  are  liable, 
and  I  concur  also  in  the  view  that  the  pursuers 
are  not  bound  to  go  on  and  adopt  further  pro- 
cedure against  the  drawers,  who  perhaps  have 
an  unanswerable  objection  to  the  biU  if  presented 
in  its  present  state. 

Low)  Adam— I  am  disposed  to  think  that  the 
Dominion  Bank  would  have  been  within  its  right 
to  have  refused  to  take  the  cancelled  bill  and  to 
have  claimed  tbe  full  amount  from  tbe  Bank  of 
Scotland,  leaving  the  Bank  of  Scotland  to  recover 
the  amount  of  the  bill.  I  rather  think  that 
wonld  have  been  the  proper  course,  and  ail 
questions  would  have  been  avoided  as  to  what 
might  have  been  recovered.  There  was,  how- 
ever, nothing  wrong  in  the  course  which  was 
followed,  namely,  to  raise  an  action  against  the 
acceptors  in  their  own  names.  I  am  clearly  of 
opinion  that  it  was  impossible  to  charge  the 
acceptors  on  the  cancelled  bill.  Then  if  that 
be  so,  what  followed?  The  litigation  went  on 
for  a  year,  at  the  end  of  which  time  the  acceptors 
became  bankrupt.  These  facts,  I  think,  show, 
unless  they  are  redargued,  that  the  loss  which  the 
bank  soilered  by  tbe  canoellation  of  the  bill,  and 
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tbeir  inability  to  obarge  upon  it,  was  jost  the 
diCferenoe  between  the  amount  dne  on  the  bill 
and  the  dividend  they  bare  received  from  the 
acceptors'  estate.  There  is,  I  think,  no  prei>nmp- 
tion  after  so  long  that  the  Dominion  Bank  would 
have  been  no  more  successful  in  securing  pay- 
ment at  the  date  the  bill  was  cancelled  than  a 
year  after.  No  doubt  it  ia  quite  relevant  for  the 
Bauk  of  Scotland  to  aver  and  offer  to  prove  that 
the  Andersons  were  insolvent  at  that  date,  and 
that  no  loss  resulted  from  the  inability  to  charge 
on  the  bill.  The  onxu  is,  I  think,  on  the  Bai^ 
of  Scotland  to  prove  that,  and  I  am  accordingly 
of  opinion  that  if  it  is  matter  of  doubt  whether 
the  Andersons  were  able  to  pay  at  the  date  of 
the  cancellation,  any  evil  which  has  lesolted 
must  fall  on  the  Bank  of  Scotland. 

If,  then,  I  concurred  with  Lord  Mure  as  to  the 
doubtful  nature  of  the  evidence,  I  should  still 
have  held  the  Bank  of  Scotland  liable.  On  the 
contrary,  however,  I  agree  with  the  Lord  Presi- 
dent and  Lord  Shaud  on  the  evidence  in  the 
case,  that  if  the  holders  had  been  in  a  position 
to  charge  on  the  bill  they  wonid  have  recovered 
the  amoont  due  on  the  bill.  And  I  also  agree 
that  if  the  loss  has  arisen  from  the  cancellation 
of  the  bill,  it  is  no  answer  to  say  that  it  is  pos- 
sible that  some  other  persons  might  have  been 
able  to  pay.  The  Bank  of  Scotland  is  on  the 
other  hand,  I  think,  entitled  to  get  an  assignation 
to  the  bill,  and  to  recover  if  it  oan. 

The  Court  adhered. 

Counsel  for  the  Pursuers — Qloag — C.  S.  Diok- 
aon.    Agents — Mackenzie,  Innes,  &  Logan,  W.S. 

Oonnsel  for  the  Defenders — Sir  C.  Pearson — 
Oraham  Hurray.  Agenta  —  Tods,  Mnrray,  & 
Jamieson,  W.S. 


Friday,  July  19. 
SECOND     DIVISION, 

CUHUINO  (HDRRAT's  TRUSTEE)  V.  ORAHAH 

AND  OTHERS. 
L4<ue—8equatration—B.erUaiiU  and  Moveable— 
Orau  Crop — Tnduilrial  Crop. 

The  lease  of  an  arable  farm  for  twenty- 
four  years  was  taken  to  the  tenant,  whom 
failing  to  his  two  daughters  jointly.     The 
eitates  of  the  tenant  were  sequestrated  after 
his  death.    The  daughters  entered  into  pos- 
session under  the  destination  in  the  lease. 
In  an  action  by  the  tmstee  in  the  sequestra- 
tion of  the   deceased    tenant   against   the 
daughters — ?uid  that  the  pursuer  had  no 
claim  for  the  value  of  permanent  wire  fenc- 
ing, although  by  express  stipulation  it  was 
to  be  paid  for  by  the  landlord  at  the  expiry 
of  the  lease  if  left  in  good  order,  or  for  grass 
sown  by  the  deceased  not  being  new  grass 
Bown  for  a  hay  crop. 
The  late  George  Wilson  Mnrray,  fanner  at  South 
Oolleonard,  near  Banff,  who  died  on  14th  June 
1887,  had  a  lease  of  that  farm  from  the  Earl  of 
Fife  for  twenty-four  years  from  188i.     The  lease 
was   taken   in    the   name  of    Oeorge    Wilson 
Hurray,  whom  fsiUng  to  Lizzie  Wilson  Murray 


or  Graham  and  Cecilia  Blake  Murray,hi8  daughters, 
jointly,  and  the  survivor  and  her  heirs.  Oeorge 
Wilson  Murray  appointed  his  son-in-law  William 
Graham  and  George  Gumming,  Collector  of 
County  Bates,  Banff,  bis  testamentary  trustees,  and 
his  estates  were  sequestrated  on  10th  January 
1888,  when  George  Gumming  was  appointed  trus- 
tee thereon.  The  testamentary  trustees,  and  aft«r 
the  sequestration  the  tmstee  in  bankruptcy, 
carried  on  the  farm  until  Whitsunday  1888,  when 
George  Wilson  Murray's  daughters  entered  into 
possession  under  the  destination  in  the  lease, 
and  Mr  and  Mrs  Graham  took  ap  their  residence 
there. 

In  June  1888  the  trustee,  George  Gumming, 
brought  an  action  against  Mrs  Lizzie  Wilson 
Murray  or  Graham,  Miss  Cecilia  Blake  Murray, 
and  William  Graham,  for  £401,  8s.  9d.  with  in- 
terest from  Whitsunday  1888.  The  sum  included, 
inter  alia,  the  price  of  articles  in  the  house  and 
on  the  farm  taken  over  at  a  valuation  by  William 
Graham,  and  the  value  of  certain  wire  fencing, 
of  the  whole  grass  sown  by  the  deceased  tenant, 
and  of  the  dung  made  on  the  lands. 

The  lease  contained  the  following  clause — 
"Further,  it  is  hereby  stipulated  and  mutually 
agreed  that  at  the  expiry  hereof  the  tenant  shall 
be  paid  for  the  threshing  mill  and  whole  wire 
fencing  on  the  farm,  as  also  for  grates  and  marble 
mantelpieces  in  the  dwelling-house,  as  well  as 
for  metal  fittings  in  the  stables  and  milk  hoose, 
all  at  valuation,  if  the  same  are  left  in  good 
order  " — and  was  taken  subject  to  the  rules  which 
regulated  all  the  Fife  estates  in  Scotland,  one 
of  which  was,  "  All  the  straw  and  turnips  pro- 
duced on  the  farms  shall  be  consumed  thereon, 
and  all  the  manure  made  thereon  shall  be  applied 
annually  to  the  lands." 

The  defenders  in  their  answers  "explained 
that  the  wire  and  iron  fencing  and  gates  belong 
to  the  defenders  Mrs  Graham  and  Miss  Hurray 
in  a  question  between  them  and  the  pursuer. 
The  dung  made  on  the  lands  also  belongs  to  the 
said  defenders.  The  grass  included  in  the  said 
valuation  also  passed  to  the  said  defenders  along 
with  the  lease." 

The  defenders  pleaded — "(2)  As  in  right  of 
said  lease  the  defenders  Mrs  Oraham  and  Miss 
Mnrray  became  entitled  to  the  fixtures  upon  the 
said  farm,  the  grass,  and  the  dung  made  upon  the 
farm. " 

Upon  16th  October  1888  the  Lord  Ordinary 
(Tbatnxb)  appointed  intimation  of  the  depend- 
ence of  the  process  to  be  made  to  George  Cecil 
Dickson,  M.D.,  Carnoustie,  who  had  been  mar- 
ried to  the  defender  Miss  C,  B.  Mnrray  since  the 
raising  of  the  action,  and  upon  6th  February 
1889  (after  a  proof)  pronounced  the  following 
iuterloontor  : — "Assoilzies  the  defenders  Mrs 
Lizzie  Wilson  Murray  or  Graham,  Mrs  Cecilia 
Blake  Murray  or  Dickson,  and  George  Ceoil 
Dickson,  from  the  conclusions  of  the  summons  : 
Finds  the  defender  William  Graham  liable  to  the 
pursuer  in  the  sum  of  £161,  48.  Id.  sterling,  with 
interest  as  concluded  for ;  and  quoad  vUra  as- 
soilzies the  said  William  Graham  from  the  ooa- 
elusions  of  the  summons,  and  decerns,  Ac. 

"  Opinion. —The  late  Mr  Murray  was  at  hie 
death  on  14tb  June  1887  the  tenant  of  South 
CoUeonard.  He  held  that  farm  nnder  a  lease 
granted  by  the  Earl  of  Fife  in  his  favour,  and 
failing  him  in  favour  of  his  two  daughters,  the 
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female  defenders,  jointly,  and  the  snrriror  and 
her  heirs.  The  farm  was  carried  on  hj  Mr 
Murray's  testamentary  trustees  from  his  death 
until  Jannary  1888,  when  Mr  Murray's  estates 
were  seqaestrated,  and  from  that  date  until 
Whitsunday  1888  by  the  pursuer,  as  trustee  in 
the  sequestration.  At  Whitsunday  1888  the 
female  defenders  entered  on  possession  of  the 
farm  under  the  lease,  end  are  still  in  possession. 
The  pursuer  now  makes  certain  claims  against 
the  defenders,  which  I  think  may  be  classed  (1) 
aa  claims  arising  upon  contract,  and  (2)  claims 
which  he  is  entitled  to  make  and  enforce  as  out- 
going tenant. 

"Mr  Oraham  subsequently  entered  into  agree- 
ment with  the  pursuer  to  take  certain  articles 
upon  the  farm  at  a  valuation.  Here  again  I 
think  he  was  acting  as  for  himself,  and  not  for 
the  female  defenders,  whose  authority  was  neither 
asked  nor  given  in  reference  thereto.  Ko  lia- 
bility in  reference  to  such  agreement  has  been 
made  out  against  the  female  defenders,  but  Mr 
Oraham  admits  his  liability.  The  extent  of  that 
liability  is  the  next  question,  and  it  may  most 
oonveniently  be  dealt  with  by  considering  the 
items  of  the  pursuer's  claim  to  which  he  objects. 
In  dealing  with  these  items  I  proceed  upon  the 
principle  that  the  pursuer  is  entitled  to  decree 
for  the  value  of  those  things  which  passed  to 
him  by  virtue  of  the  sequestration,  and  which 
therefore  he  would  sell,  bat  that  he  is  not  entitled 
to  any  benefit  as  an  outgoing  tenant.  That 
character  in  my  opinion  he  never  possessed. 
His  alleged  tenancy  (and  that  of  the  testamentary 
trustees  before  him)  was  never'  authorised  or 
recognised  either  by  the  successors  in  the  lease 
or  the  landlord. 

< '  The  first  item  of  the  pursuer's  claim  for  which 
Mr  Graham  disputes  liability  is  wire  fences,  £22, 
16s.  2d. ,  to  which  may  be  added  (being  part  of 
the  fences)  gates,  £9,  78. 

"  It  appears  from  the  proof  that  these  fences 
were  the  proper  dividing  fences  of  the  farm,  and 
were  indeed  to  all  practical  intents  the  only 
fences  there.  They  were  necessary  for  the  work- 
ing and  cultivation  of  the  farm  according  to  the 
system  of  rotation  stipulated  for  by  the  lease. 
They  were  fixed  into  tiie  ground,  and  were  in- 
tended to  be  permanent,  and  were  not  merely 
erected  for  temporary  or  experimental  purposes, 
like  the  wire  fences  which  were  held  to  be  re- 
moveable  by  the  tenant  in  Duke  of  Buccleueh  v. 
TocTt  Trutteei,  9  Macph.  1014.  In  my  opinion 
the  fences  in  question  were  by  annexation  and 
intention  fixtures  not  removeable  by  the  tenant. 
Apart  from  this,  however,  it  is  stipulated  by  the 
16th  article  of  the  regulations  on  the  Fife  estates 
Cwhich  form  part  of  the  lease)  that  if  the  tenant 
shall  at  his  own  cost  erect  any  fences  on  the 
farm  the  landlord  shall  be  entitled  to  take  them 
at  a  valuation,  if  so  disposed.  It  appears  to  me 
that  the  fences  in  question  being  property  which 
the  deceased  could  not  have  removed  or  sold 
they  did  not  pass  by  the  sequestration  to  the 
pursuer ;  at  all  events,  that  the  pursuer  was  not 
in  a  position  to  sell  or  deliver  these  fences  to  Mr 
Oraham  at  Whitsunday  1888,  and  is  not  now  in 
such  a  position,  and  for  what  he  cannot  sell  or 
deliver  he  can  claim  no  price. 

"The  second  item  is  for  grass,  £146,  8s.  lid. 
This  also  appears  to  me  to  be  an  item  for  which 
the  defender  Mr  Orabam  is  not  liable.    An  out- 


going tenant  had  under  the  lease  certain  rights 
in  the  grass  of  the  arable  lands,  but,  as  I  have 
said,  the  pursuer  has  no  rights  as  an  outgoing 
tenant.  The  pursuer,  however,  maintained  his 
right  at  least  to  the  new  grass,  as  an  industrial 
crop  which  the  deceased  bad  sown.  This  claim 
the  defender  contended  was  excluded  by  the 
decision  in  Marquit  of  TrceeddaU  v.  Lorimer, 
November  19,  1816,  F.C.,  which  seems  quite  in 
point.  The  decision  in  that  case  was  subjected  to 
some  adverse  criticism  in  the  subsequent  cases 
of  Keith,  December  3,  1825,  4  S.  267,  and  LyaU, 
November  27,  1832,  11  S.  96,  but  it  was  not  over- 
ruled, and  I  am  therefore  bound  to  follow  it, 
although  personally  I  agree  with  the  views  ex- 
pressed by  some  of  the  Judges,  who  regarded  the 
new  grass  as  a  crop  which  should  go  to  the  tenant 
or  his  executor.  It  was  observed  in  l/yall't  case 
'  that  it  is  often  expedient  not  to  disturb  a  rule 
which  has  been  long  settled  even  when  the  prin- 
ciple on  which  it  rested  has  ceased  to  operate,' 
and  that  observation  may  be  repeated  here 
although  it  is  an  observation  likely  to  find  fewer 
adherents  now  than  in  1832  when  it  was  made. 

"The  third  item  objected  to  is  dung,  £77, 
188.  6d.  By  the  terms  of  the  regulations  it  was 
stipulated  that  all  manure  made  on  the  farm 
should  be  '  applied  annually  to  the  lands. '  The 
deceased  could  not  have  removed  or  sold  it,  and 
neither  therefore  could  the  pursuer.  But  part 
of  this  item  consists  of  dung  bought  by  the 
deceased  and  .carted  to  the  farm.  For  this  the 
defender  admits  liability.  The  price  of  the 
carted  dung  is  £16,  16s.,  so  that  this  item  will 
be    allowed    to    that    extent 

"The  sum  sued  for  is  £401,  8s.  9d.,  and  the 
items  I  have  disallowed  amount  in  eutnulo  to 
£240,  4s.  7d.,  leaving  a  balance  of  £161,  4s.  Id., 
for  which  the  pursuer  is  entitled  to  decree  against 
Mr  Oraham.  I  assoilzie  the  female  defenders 
(1 )  because  the  things  which  were  moveable  they 
did  not  buy ;  Mr  Oraham  did  so,  and  is  ready  to 
pay  for  them;  aad  (2)  because  the  things  left 
by  the  deceased  on  the  farm,  which  he  was  bound 
to  leave,  are  not  things  for  which  the  successors 
in  the  lease  are  bound  to  pay  in  a  question  with 
the  preceding  tenant's  creditors. " 

The  pursuer  reclaimed,  and  argued— (1)  Pene- 
ing — Under  express  stipulation  in  the  lease  the 
tenant  was  to  be  paid  for  it,  and  his  claim  to  its 
value  passed  to  his  trustee  in  bankruptcy.  (2) 
(frass — The  oases  relied  upon  by  the  Iiord  Ordi- 
nary were  out  of  date.  More  care  and  expense 
were  laid  out  upon  the  sowing  and  top-dressing  of 
grass  than  formerly,  so  that  it  was  now  an  in- 
dustrial crop  which  should  pass  to  the  tenant's 
executor  in  competition  with  his  heir.  The  Lord 
Ordinary  seemed  to  approve  this  view  apart  from 
authority.  In  the  recent  Agricultural  Holdings 
Act  the  Legislature  had  recognised  that  grass 
was  an  industrial  crop.  No  doubt  the  claim 
would  be  less  the  older  the  grass,  but  its  value 
was  a  matter  easily  determined  by  a  skilled 
valuator.  (3)  Dung—Tho  pursuer  was  entitled 
to  its  value  as  moveable. 

Argued  for  respondents — (1)  Fencing — This 
was  not  a  case  of  the  expiry  of  a  lease,  therefore 
the  clause  founded  on  by  the  appellant  did  not 
apply.  The  fences  belonged  to  the  landlord  al- 
though the  tenant  was  to  be  paid  for  them,  but 
that  only  if  they  were  left  in  good  order.  (3) 
Dutig—^Tbt  pursuer  had  no  claim.    Under  the 
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terms  of  the  lease  the  dong  had  to  be  used  upon 
the  farm.     It  could  not  be  sold. 
At  adTising — 

LoBD  Le>— This  is  an  action  at  the  instance 
of  the  trastee  on  the  seqaeatrated  estates  of  the  de- 
ceased George  Wilson  Murray,  who  died  in  Jnne 
1887,  and  is  directed  against  his  snccessors  in 
the  farm  under  the  contract  of  lease.  By  the 
terms  of  the  lease  Mr  Marray's  daaghters  became 
the  tenants  upon  his  death.  Bat  this  was  sabject 
of  coarse  to  Mr  Marray's  rights  and  interests  in 
the  stock  and  crop  and  fnrnitare.  It  appears, 
however,  that  his  testamentary  trustees  entered 
into  possession  of  the  fann  for  the  purpose  of 
realising  the  crop  of  1887,  and  that  they  con- 
tinned  to  possess  till  the  seqaestration  of  the 
deceased  tenant,  which  took  place  in  January 
1888. 

The  position  of  matters  at  the  date  of  the 
sequestration  therefore  was  that  the  trustee 
had  right  to  recover  from  the  testamentary 
trustees  what  they  bad  realised  from  the  crop  of 
1887,  tmd  had  right  to  remove  and  sell  any  move- 
able property  or  effects  upon  the  farm  belonging 
to  the  deceased. 

I  do  not  think  that  any  question  which  arose 
between  the  deceased  tenant  and  his  successors 
in  the  lease  was  of  the  nature  of  a  question  be- 
tween outgoing  and  incoming  tenant.  The 
trustee  in  banlunptcy  did  not  represent  an  oat- 
going  tenant  but  a  deceased  tenant,  whose  suc- 
oessors  under  the  leaae  might  havebeen  different 
persons  altogether  from  his  next-of-kin  or 
executors. 

But  while  such  was  the  strict  legal  position  it 
appears  from  the  evidence  that  it  was  quite 
recognised  by  all  concerned,  on  the  occurrence 
of  the  seqaestration,  that  time  would  be  required 
for  realising  the  effects  belonging  to  the  deceased 
tenant,  and  for  enabling  his  successor  in  the 
farm  to  enter  upon  the  possession,  and  begin 
the  cultivation  of  it.  For  this  purpose  some 
interim  arrangements  were  obviously  necessary, 
unless  the  defenders,  as  sacoessors  named  in  the 
lease,  chose  to  renounce  the  succession  and  leave 
the  trastee  to  wind  ap  the  estate  as  he  best  could. 
In  this  state  of  matters  various  interim  arrange- 
ments were  made,  and  I  think  it  not  of  much 
consequence  whether  they  were  made  by  Mr 
Oraham  with  or  withoat  the  aathority  of  his  wife 
and  sister-in-law  if  it  appears,  as  it  does,  that 
they  ultimately  took  the  benefit  of  these  arrange- 
ments and  adopted  the  lease. 

In  the  result  there  are  only  three  points  upon 
which  the  Lord  Ordinary's  decision  has  been 
challenged  before  ns.  For  the  respondents 
agi«ed  to  pay  the  value  of  the  thrashing  mill, 
estimated  at  £3. 

1.  The  flist  point  is  as  to  the  wire  fences  and 
gates.  I  see  no  reason  to  differ  from  the  Lord 
Ordinary  as  to  the  proof  about  these  being  neces- 
sary for  the  cultivation  of  the  farm  and  of  a  per- 
manent character,  and  in  that  view  I  am  unable 
to  hold  that  they  formed  part  of  the  moveable 
estate  of  the  deceased  Mr  Murray. 

But  the  peculiarity  of  the  case  is  that  the  lease 
contains  a  stipulation  that  the  whole  wire  fencing 
is  to  be  paid  for  by  the  landlord  at  the  expiry  of 
the  lease  "if  left  in  good  order."  This  may  be 
merely  a  premium  on  attention  to  the  fences. 
Bat  it  is  said  to  imply  that  the  wire  fencing  be- 
longed to  the  tenant.     I  cannot  assent  to  that. 


looking  to  the  whole  conditions  of  the  lease,  and 
in  the  absence  of  proof  that  the  wire  fencing  in 
question  was  either  paid  for  by  the  deceased,  or 
put  up  by  him,  or  possessed  by  him,  otherwise 
than  as  fencing  for  which  there  was  to  be  a 
money  claim  at  the  expiry  of  the  lease,  "  if  left 
in  good  order." 

I  am  for  adhering  to  the  Lord  Ordinary's  judg- 
ment on  this  point. 

2.  The  second  question  is  as  to  the  grass.  I 
think  that  this  point  is  settled  by  the  case  of 
Keith,  4  8.  267,  as  commented  on  and  explained 
ia  the  case  of  LyaU,  also  referred  to  by  the  Lord 
Ordinary.  It  was  there  decided  that  a  tenant 
possessing  under  a  lease  fixing  the  term  of  Whit- 
sunday for  his  removal  from  "grass,"  was  not 
bound  to  remove  from  land  sown  with  grass  in 
the  preceding  year  for  the  purpose  of  a  hay  crop, 
but  it  was  also  decided  that  he  must  remove  from 
all  other  grass  not  being  "crop." 

The  proposal  to  make  the  defenders  pay  on 
the  next  year  after  the  deceased  tenant's  right 
had  terminated  the  value  of  second  and  third 
years'.grass  is  in  my  opinion  nnprecedented  and 
untenable,  even  on  the  supposition  that  the  pur- 
suer is  to  be  dealt  with  as  an  outgoing  tenant  at 
the  term  of  Whitsunday  1888.  It  is  not  a  oase 
of  new  grass  sown  for  a  hay  crop  at  all. 

Here  also,  therefore,  I  agree  with  the  eonolnaioa 
reached  by  the  Lord  Ordinary. 

3.  The  third  point  is  as  to  the  dung.  It  was 
not  on  the  farm  at  the  death  of  Mr  Murrajr,  bat 
was  made  from  the  straw  and  turnips  belonging 
to  his  executors,  and  which  were  consumed  on 
the  farm  in  terms  of  the  stipulation  to  that  effect 
in  article  11  of  the  regalatioQS,  which  require 
that  "all  the  straw  and  turnips  produced  on  the 
farm  shall  be  consumed  thereon,  and  all  the 
manure  made  thereon  shall  be  applied  annually 
to  the  lands."  I  agree  with  the  Lord  Ordinary 
that  saoh  dung  can  form  no  part  of  the  deceased's 
estate.     The  carted  dung  is  not  in  dispute. 

The  LoBD  JusnoK-OixBK,  Lobd  Touira,  and 
Loan  Btjthxbfubd  CiiABx  concurred. 

The  Court  adhered. 

Counsel  for  the  Punner— Oomiie  Tbomaon— 
Jameson — O.  W.  Burnet.  Agent— A.  Hoiiaon. 
8.8.0.  ^ 

Counsel  for  the  Defenders— Sir  C.  Pearson 

Low.    Agents — Henderson  &,  Clark,  W.8. 


Friday,  July  19. 
FIRST    DIVISION. 

MACKENZIE  V.  COULTHART  AND  0THSB8. 
Interdict — Breach  of  IrUerdiet. 

Oircamstanoes  in  which  the  Court  pro- 
nounced a  sentence  of  two  months'  imprison- 
■  ment  for  breach  of  interdict. 
William  Dalziel  Mackenzie  of  Kewbie,  in  the 
county  of  Dumfries,  had  obtained  interdicts 
against  John  Coulthart,  William  Hill,  and  John 
Bimie,  all  residing  at  Powfoot,  in  the  said  county, 
interdicting  and  prohibiting  ttiem  from  erectiBg 
or  maintaining  or  using  daring  the  open  aalman 
fishing  season  stake-nets  on  the  shares  of  the 
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Solway,  between  high  and  low  water-mark,  on 
the  portion  of  the  complainer's  salmon  fishings  of 
Kawbie,  known  as  the  Powfoot  and  Hovgartb 
Scanrs.  This  was  a  petition  and  complalbt  hy 
Mr  Mackenzie  and  big  tenant  in  the  fishings  of 
Kewbie,  against  Gonlthart,  Hill,  and  Birnie  for 
breach  of  these  interdiots.  In  the  prayer  of  the 
petition  the  petitioners  crared  the  Court  "  to 
find  that  the  said  respondents  respeotiTely,  by 
their  actings  and  proceedings  above  set  forth  and 
complained  of,  acted  illegally,  and  have  been 
gnil^  of  a  breach  and  violation  of  interdict 
granted  by  your  Lordships  as  above  set  forth, 
and  of  contempt  of  the  authority  of  yonr  Lord- 
ships ;  and  in  respect  thereof  to  inflict  npon 
them  snch  punishment,  by  imprisonment  or 
otherwise,  as  to  yonr  Lordships  shall  seem 
necessary  ;  and  further,  to  find  the  said  John 
Gonlthart,  William  Hill,  and  John  Birnie  jointly 
and  severally  liable  in  the  expenses  of  the  peti- 
tion and  complaint,  and  of  all  proceedings  to 
follow  hereon." 

No  answers  were  lodged,  bnt  the  respondents 
having  appeared,  denied  that  they  had  been 
gnilty  of  the  breaches  of  interdict  complained  of. 
A  proof  was  thereafter  taken  at  Dumfries,  at 
which  Conlthart  and  Birnie  appeared  for  them- 
selves, but  no  appearance  was  made  for  the 
r6s}x>ndent  Hill. 

The  Court  pronounced  the  following  decree. 
"Find  (1)  that  the  respondent  John  Conlt- 
hart has  broken  the  interdicts  granted  by 
the  Second  Division  of  the  Court  of  Session 
on  1st  and  3rd  December  1881 ;  (2)  that  the 
respondent  William  Hill  has  broken  the 
interdicts  granted  by  said  Division  of  the 
Court  on  8rd  December  1881  ;  and  (S)  that 
the  respondent  John  Birnie  has  broken  the 
interdict  granted  by  said  Division  of  the 
Court  on  1st  December  1881 :  Therefore 
decern  and  adjudge  the  respondents  John 
Conlthart,  William  Hill,  and  John  Birnie 
each  to  be  imprisoned  for  the  space  of  two 
months,  and  to  be  thereafter  set  at  liberty ; 
and  for  that  purpose  grant  warrant  to  officers 
of  Court  to  convey  the  said  respondents  from 
this  bar  to  the  prison  of  Edinburgh,  there- 
after to  be  dealt  with  in  due  course  of  law : 
Authorise  the  petitioners  to  remove  the  nets 
complained  of  at  the  expense  of  the  respon- 
dents, and  authorise  execution  to  pass  on  a 
copy  hereof  certified  by  the  Clerk  of  Court  : 
Find  the  respondents  liable  in  expenses,"  &o. 

Counsel  for  the  Petitioners — Johnstone.  Agents 
— Hope,  Mann,  &  Eirk,  W.S. 


Friday,  June  21. 

FIBST     DIVISION. 

[Lord  Fraser,  Ordinary. 
ADAMS  V.  GREAT  NORTH  OF  SCOTLAND 
RAILWAY  COMPANY. 
Arbitraiion—  Contract — Reference— JHiqvJIliflea- 
tion. 

The  arbitration  clause  in  a  contract  for 
the  """"c  "^  *  railway  provided  that  the 


arbiter  should  not  be  disqualified  from  act- 
ing by  being  or  becoming  consulting  engineer 
to  the  railway  company.  Held  that  be  was 
not  barred  from  acting  as  arbiter  by  the  fact 
that  he  had  revised  the  specifications  and 
schedules  upon  which  the  work  which  formed 
the  subject  of  the  arbitration  was  performed. 
Proeeu— Arbitration — Deerte-ArhOral  —Bedue- 
tion. 

In  a  reduction  of  a  decree-arbitral  on  the 
ground  that  the  arbiter  had  given  decree  for 
a  larger  sum  in  name  of  penalties  than  was 
claimed  by  the  party  in  whose  favour  decree 
was  granted,  the  latter  offered  to  discharge 
the  excess.  The  Court  Tield  that  the  proper 
remedy  was  to  reduce  the  decree  quoad  the 
excess. 
Arbitration — Deer e«- Arbitral— Beduetion. 

By  the  arbitration  clause  in  a  contract  for 
the  making  of  a  railway  It  was  provided 
that  ' '  all  disputes  and  diftereuces  wLioh 
have  arisen  or  shall  or  may  arise  between 
the  parties  under  or  in  reference  to  this  con- 
tract, or  in  regard  to  the  true  intent,  mean- 
ing, and  construction  of  the  same,  or  of  the 
said  specifications,  conditions,  and  schedules, 
or  as  to  what  shall  be  considered  carrying 
out  the  work  in  a  proper,  uniform,  and 
regular  manner,  ...  or  aa  to  any  other 
matter  connected  with  or  arising  out  of 
this  contract,  and  generally  all  disputes  And 
differences  in  any  way  connected  with  the 
construction  of  this  contract,  or  arising  out 
of  the  execution  of  or  failure  to  execute  pro- 
perly the  works  hereby  contracted  for  or 
not,"  should  be  submitted  and  referred  to 
the  final  sentence  and  decree-arbitral  of  the  . 
arbiter  named.  The  contractor  was  bonnd 
to  complete  the  line  of  railway  on  80th 
September  1884  nnder  a  liquidate .  penalty 
of  £20  for  every  day's  delay,  but  it  was 
stipulated  by  the  railway  company  that  400 
yards  of  embankment  forming  part  of  the 
line  should  not  be  formed  until  another  con- 
tractor had  completed  the  east  abutment  of 
a  bridge  and  the  diversion  of  a  river,  or 
until  he  had  received  the  written  instruc- 
tions of  the  engineer  to  proceed  with  the 
embankment.  The  line  was  not  completed 
till  1st  May  1886.  The  arbiter  found  that 
the  contractor  was  liable  in  penalties  for 
each  day's  delay  (exclusive  of  Sundays)  from 
30th  September  1884  to  Ist  May  1886.  In 
an  action  of  reduction  of  the  decree-arbitral 
brought  by  the  contractor,  it  was  proved 
that  the  contractor  had  not  got  access  to  the 
ground  on  which  the  400  yards  of  embank- 
ment was  to  be  formed  until  February  1886. 
The  arbiter  stated  that  he  was  satisfied  that 
there  was  no  delay  in  consequence  of  the 
contractor  not  getting  access  to  part  of  the 
ground  till  February  1886.  The  Court  held 
that  as  the  whole  matter,  including  the  con- 
struction of  the  contract,  bad  been  referred 
to  the  arbiter,  the  Act  of  Begulations  pre- 
vented the  Court  from  interfering  with  the 
arbiter's  award,  even  on  the  ground  of  in- 
justice. 
By  the  Great  North  of  Scotland  (Buckie  Exten- 
sion) Bailway  Act  1882  the  railway  company 
were  empowered  to  make  a  nulway  from  Port- 
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soy  to  Mgia,  and  in  NoTembei  1882  they  adver- 
tised for  tenders  for  the  work  divided  into  four 
sections.  Of  these  the  first  and  second  sections 
were  (1)  from  Portsoy  to  Fortnookie,  which  was 
again  sabdivided  into  two  sections,  (a)  from 
Portsoy  to  Tochienea)  Station,  and  \b)  from 
Tochieneal  Station  to  Fortnookie  ;  and  (2)  from 
Portnockie  to  the  river  Spey,  or  the  Bnckie  sec- 
tion. 

Messrs  W.  k  T.  Adams,  contractors,  Callander, 
sent  in  tenders  for  both  sections,  which  were 
accepted,  the  cost  of  the  Fortsoy  section  being 
£52,286,  19s.  7d.,  and  of  the  Buckie  section 
being  £89,063,  178.  9d.  By  the  contracts  for 
the  construction  of  the  two  sections,  dated  in 
January  1888,  which  were  entered  into  between 
the  company  as  first  party,  and  the  Messrs  Adams 
as  second  parties,  the  second  parties  bound 
themselves  to  complete  the  sections  according  to 
the  specification,  and  the  plans,  sections,  and 
drawings  prepared  by  the  company's  engineer, 
or  according  to  such  altered  or  expUnatory  plans 
as  might  be  furnished  by  the  engineer  during 
the  progress  of  the  works. 

The  contracts  further  pronded — "And  fur- 
ther, the  said  second  party  hereby  bind  and 
oblige  themselves  to  commence  said  works  as 
soon  as  they  shall  have  been  put  in  or  offered 
possession  of  land  to  the  extent  that  the  said 
engineer  shall  consider  necessary,  and  within  six 
days  after  written  notice  to  them,  or  any  o(  them 
to  do  BO ;  .  .  .  and  the  said  second  party  bind 
and  oblige  themselves  and  their  foresaids  to 
intimate  to  the  said  first  party  in  writing  when 
they  are  ready  to  commence  said  works,  and  any 
delay  which  may  thereafter  occur,  if  any,  in  giving 
the  said  second  party  possession  of  such  lands  as 
the  engineer  shall  consider  necessary  for  carry- 
ing on  said  works,  shall  not  confer  on  the  said 
second  party  a  right  to  claim  damages  against  the 
said  first  party,  or  to  break  this  contract,  but 
may  be  stated  to  the  arbiter  hereinafter  named 
as  a  reason  for  not  completing  the  said  works 
within  the  time  after  specified,  and  if  it  shall 
appear  to  said  arbiter  that  the  said  second  party 
was  prevented  from  completing  the  said  works 
by  that  delay  or  by  any  stoppage  from  any  cause 
not  imputable  to  the  said  second  party,  the  said 
arbiter  shall  be  entitled  to  extend  the  time  for 
completing  the  same  for  such  period  as  he  shall 
consider  reasonable,  but  of  the  propriety  of  giv- 
ing the  said  extension  of  time  and  the  length 
thereof  the  said  arbiter  shall  be  sole  judge." 

The  Messrs  Adams'  bound  themselves  under 
the  contracts  to  carry  on  the  works  regularly  and 
uniformly,  and  to  have  the  railway  ready  for 
traffic — the  Fortsoy  to  Toobieneal  part  of  the 
Fortsoy  section  on  80th  September  1883,  and  the 
remainder  of  that  section  and  the  Buckie  section 
on  or  before  80th  September  1884,  "or  on  or  be- 
fore such  respective  days  thereafter  as  may  be 
respectively  fixed  by  the  arbiter  after  named." 
In  the  event  of  delay  on  the  part  of  the  Messrs 
Adams,  or  of  their  not  employing  a  sufficient 
number  of  workmen,  horses,  £c.,  it  was  provided 
that  the  company  might  apply  to  the  arbiter  for 
authority  to  employ  workmen,  provide  plant  and 
materials,  <tc.,  or  to  take  the  works  out  of  the 
contractors'  hands,  all  at  the  expense  of  the 
Messrs  Adams — "And  it  is  hereby  further  de- 
clared that  the  said  second  party  shall  be  liable 
in  all  damages  and  extra  expenses  which  may  be 


incurred  by  or  occasioned  to  the  said  first  party 
by  the  said  second  party  or  their  foresaids  failing 
to  complete  the  said  works,  or  to  have  the  same 
ready  for  opening  by  the  times  respectively  here- 
inbefore stipulated  ;  and  as  compensation  for 
loss  of  profits  to  the  company  should  the  foresaid 
respective  portions  of  the  line  not  be  in  a  state 
to  be  opened  for  public  traffic  by  the  times  sti- 
pulated, it  is  hereby  declared  and  agreed  on  that 
the  said  second  party  shall  be  bonnd  to  pay  to 
the  said  first  party  the  sum  of  £20  sterling  as  the 
liquidate  and  agreed  on  compensation  for  every 
day  during  which  each  of  the  foresaid  respective 
portions  of  the  line,  or  any  part  thereof,  shall  re- 
main unfinished,  or  in  a  state  not  to  admit  of  its 
being  opened  for  public  traffic,  after  the  said 
30lh  day  of  September  1883  and  30th  day  of 
September  1881  respectively,  or  such  extended 
periods  as  the  said  arbiter  may  determine  as 
aforesaid." 

The  contracts  also  contained  the  following 
clause — "And  further,  the  said  first  and  second 
parties  hereto  hereby  submit  and  refer  to  the 
final  sentence  and  decree-arbitral  to  be  pro- 
nounced by  Benjamin  Hall  Blyth,  civil  engineer 
in  Edinburgh,  whom  failing  by  death  or  resigna- 
tion to  George  Cunningham,  oivil  engineer  in 
Edinburgh,  whom  they  hereby  mutually  nomi- 
nate and  appoint  to  be  sole  arbiter,  all  dis- 
putes and  differences  which  have  arisen  or 
shall  or  may  arise  between  them  under  or 
in  reference  to  the  contract,  or  in  regard  to  the 
true  intent,  meaning,  and  construction  of  the 
same,  or  of  the  said  specifications,  oonditions, 
and  schedules,  or  as  to  what  shall  be  considered 
carrying  out  the  work  in  a  proper,  uniform,  and 
regular  manner,  or  regarding  the  nature  of  the 
materials  used,  or  the  expense  of  any  additional 
work  or  deduction  from  that  specified,  or  any 
alteration  which  may  be  made  as  aforesaid  in  the 
works  hereby  contracted  for,  and  which  may 
make  them  more  or  less  expensive  than  those 
specified,  or  regarding  the  proper  maintenance  of 
the  works,  or  the  state  and  condition  of  the  same, 
and  the  amount  of  the  monthly  payments  to  be 
made  to  account  thereof,  or  as  to  any  other 
matter  connected  with  or  arising  out  of  this  con- 
tract, and  generally  all  disputes  and  differences 
in  any  way  connected  with  the  construction  of 
this  contract,  or  arising  out  of  the  execution  of 
or  failure  to  execute  properly  the  works  hereby 
contracted  for  or  not:  .  .  .  Declaring  that  this 
submission  shall  not  fall  by  the  lapse  of  year  and 
day,  or  by  the  death  of  any  of  the  parties  hereto, 
and  that  neither  the  said  Benjamin  H»ll  Blyth 
nor  the  said  George  Cunningham  shall  be  dis- 
qualified from  acting  as  arbiter  by  his  being  or 
becoming  the  said  first  party's  principal  or  con- 
stilting  engineer,  or  a  shareholder  in  said  com- 
pany, or  by  his  holding  or  being  appointed  to  any 
other  office  or  employment  under  the  said  first 
party,  or  by  their  being  partners  or  connected 
with  each  other  in  business  or  otherwise ;  and 
that  the  said  arbiter  shall  have  power  to  award 
the  expenses  (including  those  to  be  incurred  by 
himself)  either  in  whole  or  in  part  which  may  be 
incorred  under  this  submission,  against  such  of 
the  parties  as  he  shall  think  fit." 

The'specification  and  conditions  for  the  con- 
struction of  the  Buckie  section  oontained  the 
following  clause : — "The  portion  of  the  embank- 
ment of  the  line,  between  pegs  Noa.  892  and  899, 
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shall  not  be  formed  until  the  oontnetor  for  the 
bridge  or  yiadaot  over  the  river  Spey  has  com- 
pleted the  works  in  connection  with  the  erection 
of  the  east  abutment  of  the  bridge,  the  diTersion 
of  the  river,  and  the  erection  of  the  protection 
walls  embraced  in  the  contract  for  the  Bpey 
Bridge,  or  antil  he  hag  received  the  written  in- 
Rtrnctions  of  the  engineer  or  assistant-engineer  to 
proceed  with  the  formation  of  the  said  portion  of 
the  embankment."  .  .  . 

The  contractors  commenced  operations,  bat 
they  were  somewhat  dilatory  in  their  proceedings, 
and  complaints  were  made  of  this  frequently  to 
them.  On  4th  December  1883  the  railway  com- 
pany, by  their  manager,  applied  to  Mr  Blyth,  as 
arbiter,  to  autborise  them  to  put  on  men  and 
plant  so  as  to  carry  out  the  works  vigoroasly,  all 
at  the  expense  of  the  pnrsners.  In  consequence 
of  this  appeal  to  him  Mr  Blyth  visited  the  works, 
and  in  a  letter  dated  12th  December  1883, 
addressed  to  the  railway  company's  manager,  he 
stated  that  no  part  of  the  work  was  completed, 
and  he  added  that  "  it  is  evident  from  their  pre- 
sent state  that  if  they  [the  works]  continue  to  be 
executed  at  the  present  rate  of  progress  the  first 
five  miles  cannot  be  finished  before  May  1884, 
and  the  remainder  of  the  works  until  at  least 
September  188S — or  fully  a  year  behind  the  con- 
tract time."  Mr  Blyth  was  very  unwilling  to 
take  the  strong  step  of  putting  men  on  the  works 
at  the  contractor's  expense,  and  suggested,  that 
as  the  pursuers  had  promised  to  put  on  an  in- 
creased force  of  men  and  waggons,  that  it  would 
be  for  the  best  interest  of  all  parties  that  the 
directors  should  obtain  from  the  contractors  a 
formal  undertaking  to  do  this,  and  that  if  they 
failed  in  their  promise  the  application  of  the 
railway  company  might  again  be  taken  up. 

Nothing  further  was  done  upon  this  applica- 
tion, but  on  2nd  December  1885  the  railway 
company  again  made  a  formal  application  to  the 
arbiter  with  complaint  of  delay,  and  calling  upon 
him  "  forthwith  to  issue  and  pronounce  the 
necessary  order  authorising  and  empowering 
them  [the  railway  company]  to  provide,  at  the 
expense  of  the  contractors,  such  additionitl  work- 
men, horses,  waggons,  and  other  force,  with  all 
tools,  implements,  and  materials  requisite  and 
necessary,  and  to  continue  to  employ  the  same  so 
as  to  ensure  the  completion  of  the  whole  of  the 
works  above  referred  to  within  the  time  above 
expressed."  What  the  arbiter  did  upon  this  was 
to  meet  the  parties,  and  upon  the  urgent  en- 
treaties of  the  Messrs  Adams  he  was  induced, 
upon  their  again  giving  an  undertaking  of 
greater  diligence,  to  abstain  from  granting  the 
prayer  of  the  application  of  the  railway  company. 
The  Messrs  Adams  accordingly  wrote  on  8th 
December  1885  as  follows :  —  "  With  reference  to 
the  application  by  the  Oreat  North  of  Scotland 
Boilway  Company  to  you  as  arbiter,  dated  2nd 
inst,  discussed  at  the  meeting  before  yon  to-day, 
we  have  now,  as  desired  by  you,  to  nndertake  to 
finish  the  works  referred  to  in  that  application 
on  or  before  15th  February  next,  unless  pre- 
vented by  some  unforeseen  occurrence.  In  order 
to  do  BO  we  shall  put  and  keep  on  the  works  as 
many  men  as  can  be  practically  done  for  the 
above  end.  In  the  event  of  our  not  by  these 
means  finishing  at  the  above  date,  we  will  agree, 
if  yon  deem  it  then  necessary,  to  your  giving 
sffect  to  the  application  of  the  railway  company. " 


To  which  the  clerk  to  the  submission,  by  Mr 
Blyth's  directions,  replied  as  follows,  by  letter 
addressed  to  the  Messrs  Adams'  agents,  Messrs 
Campbell  *  Somervell,  W.S. : — "9th  December 
1885. — I  am  instructed  by  the  arbiter  to  acknow- 
ledge receipt  of  Messrs  Adams'  letter  to  him 
of  yesterday.  The  arbiter  still  has  the  Great 
North  of  Scotland  Bailway  Company's  application 
under  consideration,  and  the  manner  in  which  be 
will  ultimately  deal  with  it  will  to  a  great  extent 
depend  upon  the  information  he  may  receive 
within  the  next  eight  or  ten  days  as  to  what,  if 
any,  steps  are  being  taken  by  your  clients  with 
the  view  to  the  completion  of  the  works  on  or 
before  the  15th  February  next."  The  arbiter 
was  not  called  upon  by  the  railway  company  to 
issue  the  necessary  order  allowing  them  to  put 
on  additional  men  and  plant. 

So  matters  stood  upon  this  footing  until  the 
works  were  completed.  The  first  portion  of  the 
work,  which  ought  to  have  been  completed  on 
SOtb  September  1883,  was  not  completed  till  lit 
April  1884,  and  the  second  portion  of  the  work 
was  not  completed,  as  it  ought  to  have  been 
according  to  the  contract,  on  30th  September 
1884,  but  only  on  1st  April  1886. 

Thereafter,  disputes  having  arisen  between 
the  Messrs  Adams  and  the  company  with  refer- 
ence to  the  settlement  of  their  accounts  under  the 
contracts,  an  appeal  was  made  to  Mr  Blyth  under 
the  reference  clause.  After  various  procedure, 
and  the  taking  of  evidence  at  considerable  length, 
and  the  intimation  of  a  note  of  the  proposed 
findings,  against  which  no  representations  were 
lodged  by  either  party,  Mr  Blyth  issued  two 
decrees-arbitral — the  one  applicable  to  the  Port- 
soy and  the  other  to  the  Buckie  contract. 
Under  the  first  he  found  that  the  Messrs  Adams 
were  due  to  the  company  the  sum  of  £7109, 
13s.  6d. ,  with  interest  from  7th  November  1887,  and 
under  the  second  he  found  that  they  were  due 
the  sum  of  £5108, 148.  6d.,  with  interest  from  the 
same  date,  and  he  gave  decree  for  payment  of 
the  two  sums.  The  larger  portion  of  the  items 
charged  against  the  Messrs  Adams  consisted  of 
penalties  or  liquidated  damages  at  the  rate  of  £20 
per  day  for  loss  caused  to  the  company  through 
the  delay  in  completing  the  works  beyond  the 
date  of  completion  specified  in  the  contract — 
being  837  days  at  £20=£t6, 740. 

The  Messrs  Adams  thereafter  brought  an  ac- 
tion of  reduction  of  the  two  decrees-arbitral 
against  the  company. 

The  grounds  of  action  appear  from  the  follow- 
ing pleas  by  the  pnrsners:  —  "The  decrees- 
arbitral  specified  in  the  summons  ought  to  be 
reduced — 1.  Because  the  said  Benjamin  Hall 
Blyth,  through  the  circumstances  condescended 
on,  was  disabled  from  exercising  an  impartial 
judgment  on  the  matters  referred  to  him.  3. 
Because,  prior  to  the  date  of  the  two  contracts 
aforesaid,  the  said  Benjamin  Hall  Blyth  had,  on 
the  employment  of  the  defenders,  prepared  for 
them  the  specifications  and  schedules  forming 
part  of  the  contracts,  and  containing  statements 
as  to  the  masonry  of  the  bridges  and  viaducts 
calculated  to  mislead  the  pursuers,  or  having 
that  effect,  and  the  fact  of  his  having  been  so 
employed  was  concealed  by  the  defenders  from 
the  pursuers,  and  the  pursuers  were  ignorant  of 
it  not  only  at  the  date  of  the  contracts  but  also  at 
the  date  when  the  decrees  were  pronounced.     4. 
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Because  the  deoreee  are  uUra  fine*  eompromitti, 
in  TeBpeot  (a)  that  on  a  sound  oonstmction  of 
the  two  contracts  between  the  pnrsners  and  the 
defenders  condescended  on,  the  said  Benjamin 
Hall  Blyth  was  not  empowered,  after  the  dates 
specified  therein  for  the  completion  of  the  works, 
to  extend  the  time  for  sncb  completion  ;  (b)  that 
the  said  Benjamin  Hall  Blyth  has  found  the 
defenders  entitled  to  sums  in  name  of  compensa- 
tion or  liquidated  damages,  bat  in  reality  penal- 
ties, enormonsly  in  excess  of  the  sum  they 
claimed ;  and  these  matters  imply  corruption  on 
the  part  of  the  said  Benjamin  Hall  Blyth,  and  are 
not  separable  from  the  other  findings  in  the 
decrees.  6.  Because  the  Buckie  section  of  the 
railway  could  net  be  completed  till  the  bridge  at 
Gkirmouth  was  nearly  finished,  and  possession  of 
the  land  necessary  for  connecting  the  bridge  and 
the  railway  was  not  given  by  tiie  defenders  to 
the  pursuers  till  February  1886 ;  and  in  the 
decree  applicable  to  the  Buckie  contract  the  said 
Benjamin  Hall  Blyth  has  nevertheless  found  the 
pursuers  liable  in  compensation  or  liquidated 
damages  for  not  completing  the  said  section  at 
the  rate  of  £20  per  day  from  80th  March  1885." 
The  pursuers  stated,  inter  alia,  that  the  amount 
allowed  in  name  of  penalty  exceeded  that  claimed 
by  the  defenders  to  the  extent  of  £5260.  In 
regard  to  this  matter  the  defenders  stated — 
"Explained  farther,  that  under  the  clauses  of 
reference  in  the  contracts  the  parties  referred  to 
the  arbiter  all  questions  as  to  the  true  intent, 
meaning,  and  construction  of  the  contracts,  as 
well  as  all  questions  connected  with  the  execu- 
tion, or  failure  to  execute  the  works  to  be  con- 
stracted,  and  constituted  him  the  sole  judge 
between  them  on  all  questions  of  fact  or  law 
arising  upon  the  construction  or  execution  of  the 
said  contracts.  In  particular,  he  was  entitled 
and  bound  to  decide  a  qnestion  which  arose 
between  the  parties  as  to  the  true  intent,  mean- 
ing, and  construction  of  the  clause  providing  for 
payment  of  liquidate  and  agreed  on  compensation 
at  the  rate  of  £20  per  diem  as  compensation  for 
loss  of  profits  in  event  of  failure  by  the  contrac- 
tors to  have  the  works  completed  at  the  times 
specified  in  the  contracts,  or  such  other  times  as 
the  arbiter  might  fix,  in  accordance  with  the 
power  of  extending  the  time  conferred  upon  him. 
It  was  maintained  to  him  by  the  pursuers  that 
the  payment  provided  for  under  the  clause  was 
of  the  nature  of  a  penalty,  and  subject  to  modi- 
fication ;  and  by  the  defenders,  on  the  contrary, 
that  it  was  truly,  as  it  bears  to  be,  liquidated 
damages  assessed  by  the  parties  as  compensation 
for  loss  of  profits.  The  claims  lodged  by  the  de- 
fenders are  referred  to,  and  it  is  explained  that 
they  have  throughout  maintained  that  compensa- 
tion tor  loss  of  profits  was  due  to  them  at  the 
rate  agreed  on  in  the  contracts  for  the  whole 
period  during  which  the  contractors  have  been 
fonnd  to  be  in  fault,  although,  desiring  to  treat 
the  contractors  with  liberality,  they,  in  accord- 
ance with  the  statements  in  their  claim,  were  all 
along  willing  to  accept  a  payment  of  compensa- 
tion to  the  extent  of  one-half  of  the  amount 
claimed  as  due  under  both  contracts.  The  rail- 
way company  do  not  propose,  and  have  intimated 
to  the  pursuers  that  they  do  not  intend  to  enforce 
payment  of  the  sums  decerned  for  in  name  of 
liquidated  and  agreed-on  eompensation  to  an 
extent  exceeding  the  sam  of  £11,490,  and  tkey 


hereby  offer  to  discharge  their  daims  against  the 

pursuers  under  the  decrees-arbitral  to  the  extent 
of  the  sum  of  £5250,  being  the  amount  decerned 
for  as  compensation  for  loss  of  profits  in  excess 
of  the  sum  of  £11,490  insisted  upon  in  their 
claim,  and  to  engross  upon  the  said  decrees 
minutes  giving  effect  to  this  restriction." 

In  reference  to  their  6th  plea  the  pursuers 
stated — (Cond.  11)  "The  aforesaid  bridge  across 
the  river  Spey  at  Garmouth,  forming  part  of  the 
Buckie  Bailway,  was  built  by  the  firm  of  BlaiUe 
Brothers  under  a  contract  with  the  defenders 
similar  to  those  of  the  pursuers,  and  dated  in  the 
same  month  of  January  1888  .  .  .  Fart  of  the 
pursuers'  contract  with  the  defenders  was  to 
connect  the  bridge  with  the  Buckie  section  of 
the  railway  by  an  embankment,  but  it  was  im- 
possible to  do  this,  and  so  complete  the  finckia 
section  of  the  defenders'  contracts  tUl  tbe  bridge 
was  finished.  Messrs  Blaikie  Brothers  had  con- 
tracted to  finish  the  bridge  by  the  31st  July  1884, 
but  they  did  not  do  so  till  the  month  of  May 
1 886.  It  was  not  till  the  month  of  February  1886 
that  the  pursuers  were  put  in  possession  by  the 
defenders  of  the  land  necessary  for  the  formation 
of  the  aforesaid  embankment.  On  20th  January 
1886  the  defenders'  resident  engineer  addressed  a 
letter  to  the  pursuers,  stating  that  he  expected 
that  the  river  Spey  would  be  diverted  in  a  week, 
provided  tbe  weather  kept  favourable,  and  that 
he  trusted  they  were  making  all  the  preparations 
neoessary  for  filling  in  the  banking  required. 
The  material  for  the  embankment  had  to  ba 
brought  from  Portgordon,  a  distance  of  three 
miles.  It  was  thus  impossible  for  the  pnrsneis 
to  have  completed  the  works  nnder  their  Buckie 
contract  until  two  months  or  thereabouts  after 
the  said  month  of  February  1886.  No  penalties 
have  been  claimed  or  exacted  by  the  defenders 
from  Blaikie  Brothers  in  respect  of  their  delay  in 
finishing  their  contract.  Notwithstanding,  the 
said  Benjamin  Hall  Blyth  has,  by  the  decree 
applicable  to  the  Buckie  contract,  found  the  pur- 
suers liable  in  the  sum  of  £6800  in  name  of 
liquidated  damages,  being  at  the  rate  of  £20  per 
day  for  the  period  from  30th  March  1885  to  1st 
May  1886,  and  as  if  the  bridge  at  Garmouth  had 
been  completed  by  the  month  of  January  1886." 

In  answer  the  defenders,  inter  alia,  denied  that 
the  completion  of  the  works  under  the  Buckie 
contract  was  in  fact  retarded  or  materially 
affected  by  the  state  of  the  works  of  the  Spey 
Bridge,  and  explained  that  any  question  of  deiaj 
so  arising  was  by  the  contract  submitted  to  the 
decision  of  the  arbiter. 

In  reference  to  their  third  plea,  the  pnrsners 
stated— (Cond.  12)  "The  said  Benjamin  Hall 
Blyth  was  employed  by  the  defenders  to  prepare 
or  revise  the  plans,  specifications,  and  schedules 
of  quantities  upon  which  the  pursuers  tendered 
for  the  works,  and  to  estimate  the  probable  cost 
of  the  works  for  them.  At  the  date  when  the 
pursuers  entered  into  their  contracts  with  the 
defenders  they  were  ignorant  of  the  fact  of 
the  said  Benjamin  Hall  Blyth  having  been  so 
employed,  and  they  have  only  become  aware 
of  it  since  the  said  decrees-arbitral  were  pro- 
nounced .  .  .  The  pursuers  believe  and  aver 
that  in  adjudicating  upon  their  claim  the  said 
Benjamin  Hall  Blyth  has  permitted  himself  to  ba 
biassed  and  corrupted  by  the  desire  to  save  the 
defenders  as  much  as  possible  from  having  to  ex- 
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p«nd  more  money  en  the  aaid  railway  than  they 
had  allowed  for  aooording  to  hig  estimate." 
(Gond.  18)  "The  speoifications  and  Bohednlea 
prepared  or  reviBed  by  the  said  Benjamin  Hall 
Blyth  were  in  many  material  points  inconsistent, 
oimtradiotory,  and  misleading.  In  particular,  after 
the  works  were  in  progress  the  porsners  were 
required  by  the  defenders'  engineers  to  oonstmot 
of  aablar  masonry  the  abntments  and  other  parts 
of  the  varions  bridges  and  viadncts  on  the  line, 
whilst  the  specifications  and  schednlei,  on  a 
Boand  oonstraction  of  them,  prescribed  only 
mbble,  which  is  a  cheaper  kind  of  masonry.  In 
all  the  cases  in  which  these  circumstances  ooonr 
the  said  Benjamin  Hall  Blyth  has  by  the  decree- 
arbitral  disallowed  the  parsners'  claims  for  the 
difference  between  ashlar  and  mbble  prices, 
widoh  amounts  to  £10,000  or  thereby.  From 
the  said  schedules  it  appears  that  the  pursuers  in 
stating  their  rates  of  prices  had  allowed  for  these 
works  on  the  footing  that  the  masonry  was  only 
to  be  mbble  masonry.  There  was  a  great  deal 
ot  eTidenoe  led  before  the  said  Benjamin  Hall 
Biytfa,  and  argument  submitted  to  him  as  to  the 
meaning  of  the  expressions  used  in  the  specifi- 
cations and  sohedules  to  denote  the  masonry  of 
which  the  bridges  and  yiaducts  Ware  to  be  oon- 
stmoted.  During  the  evidence  and  the  argument 
the  said  Benjamin  Hall  Blyth  concealed  from  the 
pursuers  the  fact  that  the  expressions  in  question 
had  been  inserted  in  the  specifications  and 
schedules  by  himself,  or  had  been  reyised  and 
approved  ef  by  him.  The  pursuers  have  only 
disoovared  this  since  the  said  decrees-arbitral 
were  prononneed.  The  question  whether  the 
pursuers  ware  to  be  allowed  ashlar  prices  er 
mbbls  prices  for  the  masonry  of  the  Cullen 
viaduct  was  the  most  important  question  in  the 
reference,  and  if  the  pursuers  had  known  that 
the  aaid  Benjamin  Hall  Blyth  had  prepared  or 
revised  for  the  defenders  the  specifications  and 
schedules  on  the  construction  of  the  terms  of 
which  the  question  depended  they  wonld  have 
declined  to  submit  their  claims  to  him.  The 
pnrsaers  further  believe  and  aver  that  in  adjudi- 
cating upon  their  claims  the  said  Benjamin  Hall 
Blyth  has  permitted  himself  to  be  biassed  and 
corrupted  by  the  desire  to  save  the  defenders 
from  the  consequences  of  his  own  negligence  in 
preparing  or  revising  the  speoifloations  and 
sohedoles." 

lite  defenders  in  answer  stated  that  the 
fact  that  Mr  Blyth's  firm  were  consulting 
engineers  to  the  defenders  was  well  known  to 
the  pursuers  when  the  contracts  were  entered 
into,  but  they  denied  that  Mr  Blyth  had  ever 
prepared  any  estimate  of  the  line  of  railway  as 
flnidly  authorised  by  Parliament,  or  that  he  pre- 
pared or  revised  the  schedules  of  quantities  issued 
to  intending  contractors  on  which  the  puraners 
tendered,  and  they  further  stated — "Any  ^ife- 
renoe  as  to  the  oonstruation  of  the  specifications 
and  schedules  was  by  the  contract  expressly  and 
exclusively  submitted  to  the  judgment  of  the 
arbiter.  Denied  that  the  pursuers  were  required 
to  construct  or  did  construct  the  abutments,  or 
any  portion  of  any  bridge  or  viaduct  of  ashlar 
masonry  except  where  aahlar  masonry  is  ex- 
pressly required  by  the  specifications.  Denied 
that  the  masonry  referred  to  in  the  oondesoen- 
denoe  and  described  by  the  pursuers  as  ashlar  is 
truly  ashlar  masonry,  and  explained  that  it  is  in 
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f aet  rubble  masonry,  rather  inferior  than  superior 
to  the  quality  stipulated  for  in  the  specifications, 
and  that  the  arbiter's  flndinga  upon  the  items  of 
claim  falling  under  this  hei^  give  effect  to  the 
oon tract  of  parties  expressed  in  the  specifications 
and  schedules  of  prices." 

The  defenders  pleaded,  inttfr  otto— "(1)  The 
action  is  incompetent  except  in  so  far  as  founded 
on  the  cause  or  reason  of  corruption  alleged 
against  the  arbiter,  or  upon  any  decemiture  by 
him  uUra  finet  eompromitti.  (2)  The  pursi^ers' 
statements  are  not  relevant.  (3)  The  defender* 
are  entitled  to  absolvitor  in  respect  that  (a) 
the  matters  in  dispute  under  the  contracts  in 
question  were  competently  referred  to  the  judg- 
ment of  the  said  Benjamin  Hall  Blyth ;  (6)  that 
nothing  existed  or  has  ocenrred  to  disqualify  him 
from  acting  as  arbiter  therein ;  (e)  that  the 
allegations  sf  cormption  sgainst  the  said  arbiter 
are  false  and  unfounded  in  fact.  (4)  The  said 
decrees-arbitral  being  in  conformity  with  the 
oontraets  of  submission,  having  fully  exhausted 
and  not  having  exceeded  the  matters  submitted, 
the  reasons  of  reduction  ought  to  be  repelled, 
and  the  defenders  found  entitled  to  absolvitor, 
with  expenses.  (S)  8«paraiim — Even  assuming 
the  arbiter  to  have  exceeded  his  powers  in 
decerning  for  liquidate  compensation  to  an 
amount  exceeding  the  restricted  sum  of  £11,490, 
the  amount  decerned  for  in  excess  of  the  said 
sum  of  £11,490  is  separable  from  the  remainder 
of  the  awards,  and  the  said  decrees-arbitral 
should  only  be  reduced  quoad  exeeuum." 

The  Lord  Ordinary  (FaiLSEB)  on  26th  May 
1888  allowed  a  proof,  and  in  a  reolaiming-note 
by  the  defenders  the  Ooart  on  27th  June  follow- 
ing disallowed  a  proof  by  the  pursuers  of  their 
averments  in  one  article  of  the  condescendence, 
and  quoad  ultra  adhered. 

The  following  evidence  was  given  at  the  proof. 
Mr  Blyth,  the  consulting  engineer  for  the  com- 
pany, deponed— "In  condesoandenoe  11  there  is 
a  statement  as  to  delay  being  caused  by  failure  to 
give  possession  of  the  ground  adjoining  the  Spey 
Bridge.  That  matter  was  mentioned  in  the  course 
of  the  arbitration  procecdiogs,  but  it  certainly 
was  not  made  a  serious  point  of.  Not  only  is 
that  so,  but  I  am  satisfied  there  was  no  delay  in 
consequence  of  their  not  getting  that  ground.  My 
reasons  for  that  opinion  are  these,  that  the  con- 
tractors were  not  ready  to  use  that  ground  until 
they  got  it.  They  never  asked  for  the  ground, 
and  if  they  had  asked  for  it  and  did  not  get  it  in 
time,  it  would  have  formed  a  ground  for  asking 
an  extension  of  time,  which  they  never  did.  (Q) 
And  there  was  a  larger  power  which  authorised 
certain  things  to  be  cut  out  of  the  contract,  was 
there  not  ?— (A)  The  engineer  might  have  done 
that  without  askingTue.  Any  remediee  they  had, 
however,  were  not  taken  advantage  of.  (Q)  If 
they  had  had  that  ground  much  sooner,  would  it 
have  made  any  difference  on  the  time  when  the 
line  was  opened  ?—  (A)  I  don't  believe  they  were 
ready  to  use  it  one  day  before  they  got  it.  They 
had  the  ground  before  they  were  ready  to  use 
it.  .  .  .  Orou-etamined. — 1  am  not  in  a  position 
to  say  whether  if  the  Messrs  Adams  had  the  whole 
of  the  Portsoy  and  Buckie  contract  up  to  the  side 
of  the  river  by  the  30th  September  1884  the  Une 
could  have  been  opened  a  day  sooner  than  it  was. 
I  think  the  bridge  could  have  been  built  very 
much  sooner  if  there  had  been  anticipation  of  the 
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piiniMTB  being  ready  to  nee  it.  The  line  throngh- 
ont  certainly  ooald  not  hare  been  opened  until 
tile  bridge  was  bnilt,  but  it  oould  have  been  open 
to  Foohaben  Station.  ...  I  am  aware  that  the 
ptursners  were  forbidden  to  use  any  portion 
of  the  ground  between  certain  pegs  until  the  con- 
tractor for  the  Spey  Bridge  had  completed  his 
works  and  of  the  other  proTisiong  in  the  contract 
bearing  upon  that  matter.  The  contractors  were 
obliged  not  to  touch  that  matter  until  they  got 
instructions  to  do  so.  They  were  not  ready  to 
nse  the  ground,  and  in  point  of  fact  they  never 
asked  for  it.  So  long  as  the  river  was  flowing  in 
its  bed  nndiverted  it  was  quite  impossible  for  the 
pursuers  or  any  other  person  to  form  the  embank- 
ment to  connect  with  the  bridge."  Mr  W.  Adams, 
one  of  the  pursuers,  deponed — "  The  Buckie  con- 
tract extended  from  Portknockie  to  Spey  Bridge. 
The  specification  with  respect  to  it  contains  a 
olanse  that  we  are  not  to  form  that  line  between 
certain  pegs  until  we  are  pat  in  possession  of  the 
land,  and  authorised  by  the  engineer  to  go  on 
with  the  work.  The  portion  of  the  works  to 
which  that  applied  would  extend  to  between  800 
and  400  yar^.  The  Spey  Bridge  was  built  not 
by  us,  bnt  by  Blaikie  Brothers,  and  it  was  built 
on  the  west  side  of  the  river  on  dry  land.  After 
it  was  built  the  river  had  to  be  diverted  so 
as  to  flow  below  the  newly  made  arch.  Then 
the  bed  of  the  river  had  to  be  given  to  us  for  the 
purpose  of  forming  an  embankment,  continuing 
the  line  on  to  the  end  of  the  bridge.  (Q)  So  long 
as  the  river  was  not  diverted,  was  it  possible  for 
any  man  to  form  such  an  embankment  to  the 
bridge? — (A)  No.  The  specification  indeed  pro- 
vides that  we  should  not  attempt  anything  of  the 
kind,  and  it  was  quite  impossible  to  do  it.  The 
bridge  had  to  be  finished  by  81st  Jnly  1884.  If 
it  bad  been  finished  then,  and  we  had  got  posses- 
sion of  the  land,  our  work  was  to  be  finished  by 
SOtb  September  following,  but  the  bridge  was  not 
finished  in  Jnly  1884,  and  we  did  not  get  posses- 
sion of  the  land  until  February  1886.  .  .  .  Cros>- 
«ratntned. — We  were  quite  in  time  with  onr  work 
at  that  end  of  the  bridge.  We  had  the  banking 
run  up  and  stopped  up  to  the  very  end  for  nearly 
two  years.  (Q)  Did  you  ever  ask  to  get  possession 
of  the  ground  at  the  bridge  to  get  on  with  the 
work  ? — (A)  The  river  was  running  in  it  in  full 
flow,  and  the  bridge  was  not  getting  on  at  all, 
and  it  would  have  been  perfectly  absurd  to  ask 
for  that.  We  were  there  daily,  and  saw  hew  the 
thing  stood.  They  would  have  laughed  at  us  if 
we  had  asked  for  that.  I  cannot  say  whether  we 
asked  for  the  ground  or  not,  but  it  is  not  likely 
we  would  do  a  ridiculous  thing.  I  did  not  ask 
the  engineer,  or  anybody  representing  the  engi- 
neer, to  dispense  with  the  execution  of  this  bit 
of  work  at  Spey  Bridge  as  the  arbiters  had  power 
to  do,  for  that  would  have  been  in  my  opinion  a 
strange  request.  Suppose  we  had  got  possession 
of  the  ground  at  Spey  Bridge  earlier,  it  is  not  the 
case  that  the  position  of  onr  other  works  was  such 
that  we  could  net  possibly  have  finished  the  con- 
tract before  the  time  when  it  actually  was  finished. 
The  work  to  be  done  on  that  ground  of  which  we 
desired  possession  was  the  last  work  that  was 
done.  .  .  .  Be-»xamined. — I  have  explained  that 
the  portion  of  the  line  we  had  to  build  up  to  the 
Spey  Bridge  was  the  last  work  done  under  our 
contract,  all  the  rest  of  the  line  being  ready  to  be 
open.    It  had  to  stand  ready  to  be  open  until  the 


intervening  little  bit  was  finished.  We  had  to 
pay  £20  of  penalty  on  each  contract — that  is,  £40 
a-day — ^nntU  the  work  was  finished.  (Q)  The 
stipniation  in  the  clause  says  that  you  were  not 
to  go  on  with  that  bit  of  the  work  until  ordered 
to  do  so  by  the  engineer,  until  you  were  given 
possession  of  the  ground,  and  until  the  river  was 
diverted,  bnt  no  time  is  specified.  Did  you  under- 
stand you  were  agreeing  to  pay  £20  a-day  of 
penalty  for  about  two  years,  except  about  three 
months  before  the  finishing  of  the  contract,  if  yon 
did  not  get  possession  of  the  ground  on  which 
you  were  to  do  the  work  ? — (A)  No.  (Q)  The  com- 
plaint is  that  they  broke  the  contract,  but  that  yon 
have  been  subjected  to  the  penalty  for  that  period 
during  which  it  was  impossible  for  you  to  prevent 
delay?— (A)  Exactly." 

Certain  letters  were  produced  from  (1)  Mr 
Moffat,  the  general  manager  of  the  railway  oom- 
pany,  to  Mr  Blyth  dated  20th  November  1888, 
intimating  that  the  pursuers  were  getting  on  very 
slowly  with  their  contracts,  and  asking  advice  as 
to  the  course  they  should  take,  and  (2)  from  Mr 
Blyth  in  answer  dated  80th  November — "I  qnit* 
appreciate  the  unwillingness  of  your  direotors  to 
make  a  formal  application  to  me,  but  I  do  not  see 
how  I  can  advise  them  in  any  other  capaoity  than 
that  of  arbiter  without  disqualifying  myself  from 
hereafter  acting  as  snch.  I  would  therefore  sug- 
gest that  you  should  send  me  the  contract,  at  the 
same  time  requesting  me  formally  to  accept  the 
submission,  and  to  call  a  meeting  of  the  parties 
on  the  line.  This  I  should  at  once  do,  and  I  am 
hopeful  that  I  might  be  able  to  make  Messrs 
Adams  understand  the  necessity  for  oondaotiog 
their  works  more  energetically,  and  might  induce 
them  to  do  so  without  any  further  proceedings 
nnder  the  submission  being  required." 

The  farther  purport  of  the  proof  sufficiently 
appears  from  the  opinion  of  the  Lord  Ordinary, 
who  on  8rd  November  1888  pronounced  this 
interlocutor: — "Having  taken  the  proof,  heard 
counsel  thereon,  and  considered  the  oansa,  Finds 
that  under  the  decrees-arbitral  sought  to  b« 
rednced  the  arbiter  has  found  the  pursuers  liable 
in  penalties  to  the  amount  of  £16,740:  Finds 
that  this  sum  was  larger  by  £6260  than  the 
penalties  claimed  by  the  defenders,  and  that 
therefore  the  decrees-arbitral  are  ultra  petHa  to 
this  extent :  Reduces  the  same  in  so  far  as  penal- 
ties are  found  due  to  the  defenders  more  than 
£11,490 :  Quoad  ultra  assoilzies  the  defenders 
from  the  conclusions  of  the  action :  Finds  no 
expenses  due  to  or  by  either  parties,  to. 

"Opinion. —  .  .  .  The  objections  stated  by  the 
pursuers  will  be  noticed  leriatitn. 

''First.  It  is  objected  that  Mr  Blyth  oould  not 
exercise  an  unbiassed  judgment  in  the  matter, 
because  be  was  consulting  engineer  for  the  com- 
pany. Now,  it  is  settled  law  that  the  engineer 
of  the  oompany  may  be  made  the  arbiter,  and  no 
objection  can  be  taken  to  him  because  he  is  so — 
Maekay  v.  Parochial  Board  of  Barry,  22nd 
June  1888,  10  B.  1046,  and  cases  there  referred 
to.  And  in  this  particular  case  it  was  spaoialljr 
stipulated  that  no  objection  was  to  lie  taken  to 
Mr  Blyth  as  arbiter  because  he  was  or  might 
beoome  consulting  engineer  for  the  oompany. 

"Second.  It  is  next  objected  that  Mr  Blyth 
could  not  be  an  impartial  judge  becanae  ha 
revised  the  speoifl  cations  and  schedules  forming 
part  of  the  oontracts.     The  pursuers  knew  yer- 
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feetly  well  that  Mr  Blyth  was  oonanlting  engineer. 
This  was  stated  in  the  contracts  which  they 
ligned.  As  consulting  engineer  his  dnty  was  to 
look  oTer  the  specifications  and  plans  of  the 
work  to  be  done,  and  knowing  this  the  pnrsners 
agreed  to  his  being  arbiter. 

"Third.  It  is  objected  that  the  arbiter  was 
not  entitled  after  the  time  specified  for  the  com- 
pletion of  the  works  to  extend  the  time  for  such 
completion.  In  the  interest  of  the  pnrsaers  this 
is  not  a  very  intelligible  objection.  The  arbiter 
fonnd  them  entitled  to  an  extension  of  six  months 
as  regards  the  completion  of  the  second  part  of 
the  works.  This  was  a  concession  in  their  f  aronr, 
and  why  they  shoold  object  to  it  is  not  very 
manifest. 

"Fonrth.  It  is  objected  that  the  arbiter  has 
found  the  defenders  entitled  to  damages  in  excess 
of  the  sums  that  they  claimed,  and  this  objection 
to  the  extent  of  £5250  the  Lord  Ordinary  holds 
to  be  well  founded.  The  arbiter  has  giyen  to 
the  defenders  damages  ultra  petita,  and  that  is  a 
good  ground  of  reduction.  Upon  this  point  the 
railway  company  on  the  record  make  this  state- 
ment— 'The  railway  company  do  not  propose, 
and  haYa  intimated  to  the  pursuers  that  they  do 
not  intend  to  enforce  payment  of  the  sums 
decerned  for  in  name  of  liquidated  and  agreed-on 
compensation  to  ao  extent  exceeding  the  sum  of 
£11,490,  and  they  hereby  offer  to  discharge  their 
claims  against  the  pursuers  under  the  decrees- 
arbitral  to  the  extent  of  the  sum  of  £5250,  being 
the  amount  decerned  for  as  compensation  for  loss 
of  profits  in  excess  of  the  sum  of  £11, 490  insisted 
upon  in  their  claim,  and  to  engross  upon  the 
■aid  decrees  minutes  giTing  effect  to  this  restric- 
tion.' The  Lord  Ordinary  does  not  think  that 
this  is  the  proper  mode  of  getting  rid  of  a  decree- 
arbitral  which  decerns  for  more  than  is  asked ; 
the  proper  course  is  to  reduce  the  decree  quoad 
the  excess. 

"  Fifth.  It  is  said  that  the  arbiter  by  his  letter 
of  9th  December  1885  extended  the  time  for 
completion  of  the  works  until  15th  February 
1886,  and  that  notwithstanding  the  extension  of 
time  he  has  awarded  damages  for  the  delay  which 
had  occurred,  and  which  by  such  extension  of 
time  was  condoned.  The  Lord  Ordinary  cannot 
read  the  correspondence  which  took  place  in 
this  light.  Delay  had  occurred,  and  the  railway 
company  had  applied  for  power  to  put  men  and 
material  on  the  work,  and  all  the  arbiter  did  was 
simply  to  abstain  from  granting  the  prayer  of 
the  application  upon  an  nndertaking  that  the 
works  would  be  completed  by  the  15  th  of  Feb- 
ruary 1886.  He  said  nothing  and  did  nothing  as 
to  the  penalties  already  incurred  under  the  con- 
tract for  delay.  There  was  here  no  extension  of 
time  as  might  have  been  allowed  by  the  con- 
tract, but  a  simple  reserration  not  to  issue  an 
order  authorising  the  railway  company  to  put 
men  and  material  on  the  works  at  the  pursuers' 
expense.    The  penalties  were  still  running  on. 

"Sixth.  The  only  remaining  objection  worthy 
of  any  notice  is  one  regarding  which  the  Lord 
Ordinary  has  found  some  difficulty.  In  the 
specification  for  the  railway  from  Fortknookie  to 
the  river  Spey  it  is  provided  that  '  the  portion  of 
the  embankment  of  the  line  between  pegs  Nos. 
892  and  899  shall  not  be  formed  until  the  con- 
tractor for  the  bridge  or  viaduct  ever  the  river 
Spey  has  completed  the  works  in  connection  with 


the  erection  of  the  east  abutment  of  bridge,  the 
diversion  of  the  river,  and  the  erection  of  the 
protection  walls  embraced  in  the  contract  for  the 
Spey  Bridge,  or  until  he  has  received  the  written 
instructions  of  the  engineer  or  assistant  engineer 
to  proceed  with  the  formation  of  the  said  por- 
tion of  the  embankment. '  It  is  averred  by  the 
pursuers  in  regard  to  this  matter  that  'the  afore- 
said bridge  across  the  river  Spey  at  Qarmouth, 
forming  part  of  the  Buckie  Bailway,  was  built 
by  the  finn  of  Blaikie  Brothers  under  a  contract 
with  the  defenders  similar  to  those  of  the  pur- 
suers, and  dated  in  the  same  month  of  January 
1888,  and  in  which  the  said  Benjamin  Hall 
Blyth  was  named  arbiter.  Part  of  the  pursuers' 
contract  with  the  defenders  was  to  connect  the 
bridge  with  the  Buckie  section  of  the  railway 
by  an  embankment,  but  it  was  impossible  to  do 
this  and  so  complete  the  Buckie  section  of  the 
defenders'  contracts  till  the  bridge  was  finished. 
Messrs  Blaikie  Brothers  had  contracted  to  finish 
the  bridge  by  the  31st  July  1884,  but  they  did 
not  do  so  till  the  month  of  May  1886.  It  was 
not  till  the  month  of  February  1886  that  the 
pursuers  were  put  in  possession  by  the  defen- 
ders of  the  land  necessary  for  the  formation  of 
the  aforesaid  embankment.  On  2oth  January 
1886  the  defenders'  resident  engineer  addressed 
a  letter  to  the  pursuers,  stating  that  he  expected 
that  the  river  Spey  would  be  diverted  in  a  week 
provided  the  weather  kept  favourable,  and  that 
he  trusted  they  were  making  all  the  preparations 
necessary  for  filling  in  the  banking  required.  .  . 
Notwithstanding,  the  said  Benjamin  Hall  Blyth 
has  by  the  decree  applicable  to  the  Buckie  con- 
tract found  the  pursuers  liable  in  the  sum  of 
£6800  in  name  of  liquidated  damages,  being  at 
the  rate  of  £20  per  day  for  the  period  from  80th 
March  1885  to  1st  May  1886,  and  as  if  the  bridge 
at  Oarmouth  had  been  completed  by  the  month 
of  January  1885.'  It  dees  seem  hard  that  when 
the  pursuers  were  absolutely  prohibited  from 
meddling  with  the  embankment  of  the  line 
between  the  pegs  Nos.  892  to  899  until  the  con- 
tractor of  the  bridge  over  the  Spey  had  com- 
pleted the  works  in  conneetion  with  the  erection 
of  the  east  abutment  of  bridge,  4o.,  they  sheuld 
be  made  liable  in  damages  for  non-construction 
of  the  Bnokie  portion  of  the  line  seeing  that 
these  preliminary  oonditions  were  only  fulfilled 
in  February  1886.  It  is  with  some  hesitation 
that  the  Lord  Ordinary  comes  to  the  ccnolusion 
that  this  was  a  matter  entirely  within  the  com- 
petence of  the  arbiter.  The  Lord  Ordinary  does 
not  say  that  he  would  have  come  to  the  same 
conclusion  as  the  arbiter,  but  the  arbiter  had  a 
right  to  decide  as  he  did.  His  view  was  that  the 
portion  of  the  line  joining  on  to  the  embank- 
ment was  not  forward,  and  therefore  there  was 
no  delay  caused  by  the  non-completion  of  the 
Spey  Bridge,  but  that  the  whole  delay  arose 
from  the  works  for  the  line  not  being  carried 
forward  by  the  pursuers.  If  these  works  had 
been  brought  forward  to  the  place  for  the  em- 
bankment, and  if  a  demand  had  been  made  for 
the  diversion  of  the  Spey,  the  case  would  have 
been  different.  As  the  matter  stands,  the  Court 
have  no  right  to  interfere. 

"Seventh,  It  is  next  objected  that  'after  the 
works  were  in  progress  the  pursuers  were  re- 
quired by  the  defenders'  engineers  to  construct 
of  ashlar  masonry  the  abutments  and  other  parts 
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of  the  varions  brid)^  and  Tiadvots  on  the  line, 
whilst  the  Bpaoifications  and  schednlea,  on  a  sennd 
oonatraotion  of  them,  presoribad  only  mbble, 
which  ia  a  cheaper  kind  of  masonry.  In  all  the 
ease*  in  which  these  oiroumatancea  eocnr  the 
■aid  Benjamin  Hall  Blyth  has  by  the  decree- 
arbitral  disallowed  the  pnrsners'  claim  for  the 
difference  between  ashlar  and  rubble  prices, 
which  amonnts  to  £10,000  or  thereby.'  He  was 
entitled  to  disallow  them  if  such  was  faia  opinion 
oB  the  eonstraetion  of  the  specification,  which 
is  in  the  following  terms — '  The  exposed  faces  of 
abutments  of  all  nnder-line  bridges  abora  the 
top  of  foundations  to  be  bnilt  of  conrsed  mbble 
stones  from  twelre  to  fifteen  inches  in  height. ' 
The  contention  of  the  pnrsners  is  that  this  means 
that  they  oonld  make  a  course  of  masonry  fifteen 
inches  in  height,  composed  of  little  pieces  of 
stone  half-an-inch  thick.  The  contention  of  the 
defenders  was  that  STcry  atone  mast  be  twelve 
to  fifteen  inches  in  height,  and  this  latter  con- 
tention the  arbiter  adopted,  which  he  was 
entitled  to  do  as  being  the  jndge  appointed  to 
oonstrae  the  contract  and  specificatioDS. 

"  The  result  of  the  whole  matter  is  that  the 
defenders  must  be  assoilzied  from  the  cencln- 
sions  of  the  action,  except  that  there  must  be  a 
partial  reduotien  of  the  decree-arbitral,  but  with 
regard  to  expenses  the  Lord  Ordinary  must  dis- 
criminate, bi  the  first  place,  the  pursuers  haye 
got  rid  of  a  liability  for  £6260;  in  the  second 
place,  there  was  a  useless  discussion  on  the  rele- 
Tanoy,  which  was  carried  to  the  Inner  House, 
and  where  the  judgment  of  the  Lord  Ordinary 
was  affirmed.  Plainly  the  pursuers  were  entitled 
to  expenses  down  to  the  Interlocutor  of  the  Inner 
House,  and  after  that  data— seeing  that  they  haye 
been  snccessfol  upon  the  proof— the  defenders 
onght  to  be  found  entitled  to  expenses,  but  sub- 
stantiid  justice  will  be  dona  by  finding  neither 
of  the  parties  entitled  to  expenses. " 

The  pursuers  reclaimed,  and  argued — (1)  The 
first  plea— The  letters  which  had  passed  between 
the  railway  company  or  their  representatiye  and 
the  arbiter,  and  of  which  the  pursuers  were 
not  cognisant,  showed  that  the  arbiter  approached 
the  performance  of  his  duties  as  arbiter  with 
his  mind  prejudiced  against  the  pursuers.  (2) 
The  fourth  plea — The  arbiter  ought  either  to 
have  enforced  the  contract,  and  applied  the 
penalty  clauses  which  proTided  for  the  case 
ot  delay,  or  else  to  have  declared  the  penalty 
clauses  to  be  in  the  circumstances  inapplicable. 
What  he  did  was  to  extend  the  time  allowed  for 
the  completion  of  the  oontraet,  and  so  to  reform 
the  contract,  to  which  he  afterwards  reyerted  by 
enforcing  penalties  for  delay.  By  agreeing  to 
the  extension  of  time  the  defenders  must  be 
held  to  have  waived  the  penalty  clauses  in  the 
contract,  and  to  have  betaken  themselves  to 
their  common  law  right  of  damages — M'Elroy  db 
Sons  V.  Thariu  Sulphur  and  Copper  Company, 
Kovember  17,  1877,  5  B.  161,  per  Lord  Jnstice- 
Olerk  (Moncreiff),  167;  Sobertton  r.  Drivtr't 
Truileet,  March  2,  1881,  8  B.  666.  Further, 
assuming  that  the  penalty  clauses  were  still 
enforceable,  the  Lord  Ordinary  bad  not  met  the 
justice  of  the  case  in  the  reduction  which  he  had 
made  on  the  amount  of  the  award.  The  whole 
award  most  fall  where  admittedly  penalties  had 
been  awarded  greatly  in  excess  of  the  claim  made 
and  the  loss  allagad  to  have  been  sostained. 


There  was  no  previous  case  where  the  Court  had 
sanctioned  the  principle  of  a  partial  reduction — 
Napier  v.  Wotd,  November  29,  18*4,  7  D.  166. 
(8)  The  sixth  plea — The  award  of  penalties  for 
the  delays  in  oonneotion  with  the  Oarmonth 
bridge  were  so  grossly  wrong  as  to  amount 
to  legal  corruption  on  the  part  of  the  arbiter — 
Edinburgh  and  Glatgow  BtUteay  Company  v. 
Hia,  January  28,  1840,  2  D.  486,  Lord  Gillies, 
494 ;  Alexander  v.  Bridge  of  Allan  Water  Com- 
pany, February  6,  1869,  7  Maoph.  492.  Tha 
Lord  Ordinary  indicated  an  opinion  that  the 
arbiter's  view  was  unsotmd,  and  it  practically 
came  to  this  upon  the  evidence  that  penalties 
were  awarded  for  delay  in  the  eompletion  ef  a 
contract  the  cenditions  of  which  prevented  the 
pursuers  from  beginning  it  until  after  the  period 
for  which  the  arbiter  had  awarded  penalties. 
This  was  a  good  ground  for  the  reduction  of  the 
award— j%>ft«r<i0n  y.  Driver'*  Trutteei,  March  2, 
1881,  8  B.  666. 

Argued  for  the  defenders — (1)  The  poisnen' 
first  plea — There  was  no  conoealment  on  the 
part  of  the  arbiter.  Before  making  his  visit  to 
the  ground,  on  being  called  upon  by  the  respon- 
dents to  take  up  the  reference,  the  arbiter  sent 
the  pursuers  a  copy  of  the  application  which  had 
been  made  to  him.  They  knew  that  the  arbiter 
was  the  consulting  engineer  of  the  railway  com- 
pany, and  that  as  engineer  it  was  part  of  his 
duty  to  revise  the  specifications  and  schedules 
which  formed  part  of  the  contract.  (2)  The 
fourth  plea — The  construction  put  upon  the 
contract  by  the  pnrsners  was  very  far-fetched. 
It  was  not  an  extension  of  time  that  was  allowed 
by  the  arbiter  for  the  completion  of  the  work. 
Th^  sole  object  was  to  get  an  undertaking  from 
the  contractor  that  the  work  would  be  finished 
by  a  particular  time,  and  that  the  neceasity  for 
stronger  measures  might  so  be  obviated.  The 
idea  of  reforming  the  contract  never  occurred  to 
anyone,  and  there  was  nothing  in  the  proof  to 
support  such  a  view.  The  procednft  throughout 
was  perfectly  regular  and  judicial  The  cases 
of  Jf'Slrey  and  Robertion  were  very  different. 
No  doubt,  in  order  to  foxud  a  right  to  penalties 
under  the  contract,  there  must  be  full  imple- 
ment by  the  person  who  sought  to  haye  it  en- 
forced ;  the  Court  would  not  allow  the  integrity 
of  the  contract  to  be  broken.  In  Boberlton'i 
case  it  was  held  that  the  integrity  of  the  contract 
had  been  broken,  and  the  Court  had  no  power 
to  interfere  to  enforce  it.  In  M'Elroy't  case  it 
was  held  that  the  fiiult  alleged  on  the  part  of  the 
person  seeking  to  enforce  the  conttact,  which 
was  said  to  debar  him  from  pleading  it,  must  be 
material  and  contributory  to  the  result  com- 
plained of.  But  the  substitution  of  one  dat« 
for  another  for  the  completion  of  the  oentraota 
was  not  such  a  bar,  nor  was  it  ultra  fine*  eem- 
promitri  of  the  arbiter  so  to  extend  the  time. 
In  M'Elroy't  case  there  was  no  provision, 
as  in  this  case,  for  an  extension  of  time ; 
besides,  it  was  decided  upon  English  preoadents, 
and  there  was  a  later  case  decided  in  England 
which  displaced  the  authority  of  these  prece- 
dents—Jbnei  ▼.  Preiident  and  FtUow*  of  St 
John't  College,  Cambridge,  1870,  6  IlB.,  Q.B. 
116.  The  evidence  given  by  the  pursuers — as  to 
the  grounds  on  which  the  arbiter  had  proceeded 
in  making  the  award— must  be  laid  aside,  as 
tbesa  gtvunds  oonld  be  saeertainad  only  from 
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the  arbiUr  himself  —  Oiiy  of  Qlatgow  Diitriet 
BaUway  Company  t.  M'Oeorge,  Coman,  &  GaUo- 
way,  February  25,  1886,  13  B.  609.  (8)  The 
uzth  plea — The  arbiter  had  acted  within  his 
powers  in  all  that  he  had  done,  and  his  jadg- 
ment  was  quite  competent.  It  was  also  right. 
The  bridge  at  Garmouth  orer  the  Bpey,  and  the 
term  of  its  completion  was  not  alluded  to  in  the 
pursuers'  contract.  The  sole  question  for  the 
arbiter  was  what  compensation  was  to  be  given 
for  the  delay,  and  in  dealing  with  that  he  ooold 
not  look  at  the  contract  for  the  building  of  the 
bridge.  Cases  where  the  implement  by  one 
party  of  a  condition  material  to  the  fulfilment 
of  a  contract  was  rendered  impossible  by  the 
actings  of  the  other  party  were  not  in  point — 
^.  Maekintoth  r.  Midland  Oountie*  Railway 
Company,  July  9,  1845,  14  Meeson  &,  Welsby, 
648  ;  Dick  A  Steventon  y.  Uaekay,  May  21, 1880, 
7  B.  788,  (^Jf.  8  B.  (H.  of  L.)  87. 

At  advising — 

LoBD  Fbssidsht — The  Lord  Ordinary  in  this 
case  has  reduced  Mr  Blyth's  decree-arbitral  in 
BO  far  as  he  has  decerned  for  penalties  beyond 
the  sum  of  £11,490  upon  the  ground  that  to  that 
extent  the  award  is  ultra  vir«i,  and  I  do  not 
understand  it  to  be  seriously  disputed  that  he 
was  quite  right  in  taking  that  course.  Bat  there 
are  a  number  of  other  objections  to  the  decree- 
arbitral  which  he  has  not  given  effect  to,  and  I 
think  the  only  one  that  has  created  even  an 
appearance  of  difficulty  is  that  which  is  called 
the  6th  objection.  With  regard  to  the  others 
I  do  not  think  it  necessary  to  take  particular 
notice  of  them.  I  quite  agree  with  the  Lord 
Ordinary  in  the  view  that  he  has  taken  of  all  of 
them. 

As  regards  the  sixth,  there  is  this  great  peca- 
liarity  that  the  arbiter  has  found  penalties  due 
for  not  executing  work  by  the  contractors  in 
dronmstanoes  where  it  is  alleged  they  were 
absolutely  prohibited  by  the  contract  from 
executing  these  very  works.  How,  that  objection 
depends  upon  a  eonsideration  of  two  things — in 
the  first  place,  the  evidence  in  regard  to  the  exe- 
cation  or  non-execution  of  that  work,  and  in  the 
second  place,  the  construction  of  the  contraot. 
It  is  on  the  construction  of  the  contract  that  it  is 
alleged  that  the  contractois  were  not  enly  not 
bound  to  go  on  with  their  works  in  the  circum- 
stances in  which  they  were  placed,  but  were 
absolutely  prohibited  from  doing  so,  and  the 
evidence  has  been  led  for  the  purpose  of  showing 
that  that  was  the  position  in  which  the  contractors 
stood.  The  proposition  that  they  can  be  due 
penalties  for  a  period  when  they  not  only  could 
not  execute  the  works,  but  when  they  .were  pro- 
hibited from  executing  the  works,  is  a  very 
startling  one  undoubtedly.  The  Lord  Ordinary 
seems  to  indicate  an  opinion  that  if  he  had  been 
the  arbiter  he  would  have  taken  a  different  view 
from  that  which  the  arbiter  has  actually  taken, 
but  he  feels  himself  constrained  to  refuge  effect 
to  the  objectien,  because  he  considers  that  the 
whole  of  that  matter  is  absolutely  within  the  power 
of  the  arbiter,  and  in  that  I  agree  with  him.  The 
arbiter  is  by  the  terms  of  the  arbitration  clause 
in  the  contract  mads  absolutely  master  of  the 
whole  affair.  He  is  not  only  to  take  evidence  in 
so  far  as  that  is  necessary  for  satisfying  himself 
of  the  facts  of  the  case,  but  the  construction  of 


the  contraot  is  left  to  him.  That  is  one  of  the 
things  expressly  left  to  the  arbiter  by  the  contraot, 
and  he  has  construed  the  contract  in  snob  a  way 
with  regard  to  the  facts  as  to  satisfy  his  own 
mind  that  these  penalties  are  due.  The  ground 
of  the  objection  is  nothing  else  than  this,  that 
the  decree-arbitral  to  this  extent  is  unjust.  It 
is  said  to  be  very  unjust,  grossly  unjust,  mani- 
festly unjust ;  but  these  are  degrees  of  injustice, 
and  the  adverbs  do  not  add  very  much  to  the 
importance  of  the  objection  as  being  a  complaint 
of  injustice.  Now,  nothing  can  be  clearer  in  the 
law  of  Scotland  than  that  according  to  the  Act 
of  Begulations  injustice,  or  iniquity  as  the  Act 
calls  it,  is  not  a  ground  for  reducing  a  decree- 
arbitral  The  parties  choose  their  own  tribunal, 
they  determine  what  matters  shall  be  submitted 
to  the  arbiter,  and  by  his  award  they  are  bound. 
In  this  respect  we  know  that  the  law  of  Seotland 
differs  very  materially  from  that  of  England,  in 
which  the  Oourts  review  deorees-aibitral  or  awards 
much  more  readily  than  we  do.  And  the  same 
kind  of  rule  prevailed  in  this  Court  prior  to  the 
Act  of  Begulations.  But  certainly  the  practice 
at  that  time  was  such  as  fully  to  justify,  I  think, 
the  enactment  of  these  Begulations,  because 
anything  more  loose  or  indefinite  than  the  rules 
according  to  which  the  Court  interfered  or  did 
not  interfere  with  awards  of  arbiters  can  hardly 
be  conceived,  as  I  think  some  of  us  had  occasion 
to  point  out  in  a  case  not  very  long  ago.  But 
be  that  as  it  may,  we  are  bound  by  the  Act  of 
Begulations,  and  injustice  or  iniquity,  although 
very  glaring,  very  serious,  and  very  hard  upon 
the  party  who  suffers,  is  no  ground  for  interfer- 
ing with  the  award  of  an  arbiter.  And  therefore 
upon  this  particular  part  of  the  case  I  agree  with 
the  Lord  Ordinary  also.  The  result  is  Uiat  I  am 
for  adhering  to  his  interlocutor. 

LoBD  MusB — I  am  obliged  to  come  to  the  same 
oondusion.  The  terms  of  the  clause  in  reference 
to  this  contraot  are  very  broad  and  general,  and 
everything  is  referred  to  the  arbiter  selected  by 
the  parties,  including  the  construction  of  the 
provisions  of  the  contract.  Now,  he  has  con- 
strued the  clause  applicable  to  compensation  or 
penalties  for  delay  in  tbe  execution  of  the  works 
in  a  way  which  has  led  him  to  the  conclusion 
that  there  had  been  such  delays  as  warranted 
him  in  awarding  the  penalties.  That  was  a 
matter  of  which  he  was  made  sole  judge  accord- 
ing to  the  terms  of  the  contract,  and  I  agree 
with  your  Lordship  that  the  mere  fact  that  it  is 
unjust,  as  the  contractors  allege  it  to  be,  is  not 
a  ground  on  which  we  as  a  Court  can  review  or 
alter  the  judgment  of  the  arbiter.  We  have  no 
right  to  do  so.  And  upon  that  ground  I  agree 
that  the  Lord  Ordinary  has  come  to  a  right  con- 
clusion, and  that  the  contractors  here  are  not 
entitled  to  any  further  deduction  from  the  sum 
that  has  been  fixed  by  the  arbiter. 

LoBD  Shand— I  agree  with  your  Lordship  in 
thinking,  with  reference  to  the  points  other  than 
head  sixth,  which  formed  the  subject  of  dis- 
cussion, that  the  argument  maintained  on  behalf 
of  the  reclaimers  does  not  require  to  be  specially 
dealt  with.  I  think  the  Lord  Ordinary  has  dis- 
posed of  all  these  points  satisfactorily. 

The  only  question  which  I  think  attended  with 
some  difficulty  is  that  under  head  sixth,  aad  we 
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had  a  very  fnll  argnment  with  reference  to  the 
sob j act  there  dealt  with.  It  was  maintained 
that  the  Court  shoold  look  at  the  contract  itself, 
and  ahoold  determine  its  meaning.  I  am  bound 
to  say,  as  the  result  of  the  argument,  that  if  the 
construction  of  the  contract  lay  with  the  Court  ; 
I  should  have  had  the  utmost  difficulty  in  adopt-  I 
ing  the  view  that  the  arbiter  has  taken.  On  the 
contrary,  I  should  have  been  clearly  of  opinion 
that  the  meaning  of  the  contract  would  not  justify 
the  award  that  he  has  giTCn.  Bat  parties  have 
excluded  the  Court  from  considering  the  mean- 
ing of  the  contract.  It  has  been  left  to  the 
arbiter  expressly  to  decide  aU  questions  regarding 
tbe  tme  intent,  meaning,  and  construction  of 
the  contract  with  reference  to  the  settlement  of 
all  these  claims ;  and  that  being  so,  I  am  of 
opinion  with  your  Lordships  that  we  cannot  get 
behind  that  award,  and  on  that  ground  I  agree 
in  thinking  that  we  mnst  adhere  to  the  Lord 
Ordinary's  judgment. 

LoKD  Adaic  Gononired. 

The  Court  adhered. 

Oonnsel  for  the  Furgaem— Johnstone— Law. 
Agents— Alexander  Campbell,  8.8.0. 

Counsel  for  the  Defenders— D.-F.  Balfour,  Q.C. 
— Fergnson.  Agents— Gordon,  Fringle,  Dallas, 
i,  Oompany,  W.8. 


Wedneiday,  July  17. 

OUTEB    HOUSE. 

[Lord  Kyllachy,  Ordinary 
on  the  Bills. 

ROSE,   HUKISON,  &  THOUSON   V.   OOUBLAT 
(WINGATK,    BIBRELL,     *     OOMPANT'S 

trustee). 

Ouarantee—Jut  quantum  tertio  —  Action  «» 
Ouarantee  by  On«  not  being  Ptrton  to  whom 
ChutrantM  Originall]/  Given. 

A  firm  gaye  certain  guarantees  addressed 
to  an  underwriters'  association,  for  the  trans- 
actions of  certain  underwriters,  who  there- 
after entered  into  policies  with  certain  other 
underwriters  and  brokers  belonging  to  the 
association.  There  was  no  reference  to  the 
guarantees  in  the  policies.  The  firm  and 
the  underwriters  who  underwrote  the  policies 
having  been  sequestrated — held  (by  Lord 
Kyllachy  and  aequieiced  in)  that  the  insured 
had  a  title  of  the  nature  of  a  jiu  guouitam 
to  enforce  the  guarantees  by  being  ranked 
as  creditors  under  them  against  the  firm's 
estate. 

OtMrantee—Partnerihip—CJiange  in  Firm. 

In  1871  a  firm  of  insurance  brokers  granted 
a  guarantee  in  the  ordinary  course  of  busi- 
ness for  the  transaction  of  an  underwriting. 
At  that  time  the  firm  consisted  of  two  part- 
ners. One  partner  died,  and  thereafter  the 
other  condnoted  the  business  nnder  the  same 
name,  and  took  orer  the  assets  and  liabilities. 
After  a  time  he  assumed  his  son  into  partner- 
ship,  and  the  bnsiness  thereafter  continned 


to  be  carried   on   under  the  same    name. 

There  was  no  agreement  excluding  liability 

for    the    underwriters'    transactions.      The 

underwriters  having  failed — h,eld  (by  Lord 

Kyllachy  and  aequieieed  in),  in  a  question 

between  the  firm  and  the  holders  of  policies 

underwritten  by  them,  that  the  guarantee  of 

1871  was  available  against  the  Ann. 

The  estates  of  tbe  firm  of  Wingate,  Birrell,  io 

Company,    marine    insurance    brokers,    nnder- 

writers,  and  shipowners,  Glasgow,  and  Walter 

Birrell  and  James  Aitken  Birrell,  the  partners 

thereof,  were  sequestrated  in  1888.  John  Gourlay, 

C.A.,  was  appointed  trustee. 

Claims  were  lodged  in  the  sequestration  by 
Bose,  Murison,  A  Thomson,  insurance  broken. 
They  claimed  a  ranking  in  respect  of  certain 
policies  of  insniancSj  of  which  they  were  the 
holders  and  indorsees.  These  poUcies  were 
underwritten  by  (1)  Walter  Birrell,  (2)  James 
Aitken  Birrell,  (3)  George  G.  Birrell,  and  (4) 
Peter  M'Ara,  and  the  claim  was  mads  in  respect 
of  certain  guarantees  alleged  to  have  been  granted 
by  tbe  bankrupt  firm  or  its  predecessors  in  busi- 
ness trading  nnder  the  same  name. 

The  following  were  the  material  facts  with 
regard  to  the  claims— Rose,  Murison,  &  Thom- 
son were  members  of  the  "  Glasgow  Underwriters' 
Room, "  a  body  composed  of  brokers  and  under- 
writers, in  which  a  great  part  of  the  underwriting 
business  in  Glasgow  was  done.  The  Underwriters' 
Boom  was  governed  by  bye-laws.  The  under- 
writers there  meeting  did  bnsiness  only  with 
each  other — that  is,  with  members  admitted  by 
tbe  Committee  of  Admission,  a  committee  whose 
business  it  was  to  see  to  the  financial  position  of 
candidates  for  admission.  This  committee,  if 
not  otherwise  satisfied,  required  a  guarantee, 
which  was  generally  granted  by  a  broker  who 
was  to  act  for  the  applicant,  and  held  his  mandate 
for  that  purpose. 

Policies  underwritten  by  the  "guaranteed 
members"  did  not  bear  any  reference  to  the 
guarantee,  but  such  policies  were  accepted,  if 
not  always  in  the  knowledge  of  and  in  reliance 
on  the  guarantees,  ^et  always  in  reliance  on  the 
fact  that  all  underwriters  who  were  admitted  had 
to  satisfy  the  committee  by  guarantee  or  other- 
wise of  their  ability  to  fulfil  their  engagements. 

The  firm  of  the  bankrupts  Wingate,  Birrell,  4: 
Company  was  founded  in  1860,  the  partners  being 
the  late  Mr  Wingate  and  Mr  Walter  Birrell. 
Walter  Birrell  did  not  become  a  member  of  the 
"Boom"  till  1862,  when  he  was  admitted  by 
committee  a  member  thereof  on  a  letter  addressed 
to  the  secretary  of  the  "Boom,"  and  which  was 
to  this  effect — "We  acknowledge  that  we  are 
responsible  for  the  underwriting  account  carried 
on  by  us  in  the  name  of  our  Mr  Birrell. — We 
remain,  &e.,  Winoatx,  Btbbkt.l,  &  Coxpant." 

In  1871  Wingate,  Birrell,  &  Company  granted 
to  the  secretary  a  letter  of  guarantee  for  the  lia- 
bilities underwritten  by  James  A.  Birrell,  Walter 
Birrell's  son,  who  was  then  admitted  to  the 
"Room." 

Mr  Wingate  died  in  1877.  Mr  Walter  Birrell 
took  over  the  assets  and  liabilities  of  the  firm, 
and  continued  business  in  the  same  name. 

On  Ist  January  1880  Walter  Birrell  assumed 
his  son  James  A.  Birrell  into  partnership.  The 
business  still  continued  to  be  carried  on  nnder 
the  firm  name  of  Wingate,  Birrell,  A  Company. 
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James  A.  Birrell  broagbt  no  capital  into  the 
business.  By  the  oontiact  of  oc^artnery  the 
affairs  of  tHe  firm  were  to  be  balanced  as  at  Slat 
December  1879,  and  the  surplus  of  assets  over 
liabilities  was  to  be  placed  to  the  credit  of  Walter 
Birrell.  The  balance  on  tlie  underwriting  accounts 
in  name  of  Walter  Birrell  -was  declared  to  belong  to 
him,  and  it  was  declared  that  the  copartnery  should 
not  be  interested  therein.  The  underwriting 
socount  in  name  of  James  A.  Birrell  was  to  be 
closed  at  the  same  date,  and  a  new  one  in  his 
name  to  be  opened  for  his  own  behoof. 

On  24th  October  1883,  by  letters  to  the  secre- 
tary of  the  association,  Wingate,  Birrell,  k  Com- 
pany guaranteed  payment  of  liabilities  arising  on 
the  underwriting  account  of  Mr  Q.  O.  Birrell,  and 
on  the  underwriting  acconnt  of  Peter  M  'Ara  to  the 
amount  of  £100.  G.  O.  Birrell  and  M'Ara  b«th 
became  bankmpt. 

In  these  oiroumstanoes  Boae,  Murison,  k  Thom- 
son, as  indorsees  of  the  policies  above  mentioned, 
maintained  that  but  for  the  firm's  guarantees  the 
business  would  not  have  been  given  to  Walter 
Birrell,  James  A.  Birrell,  O.  G.  Birrell,  or  M'Ara; 
that  the  public,  the  brokers  who  effected  the 
policies,  and  the  association,  had  acted  in  reliance 
on  the  gaaranteea  ;  and  that  they  were  therefore 
entitled  to  claim  in  the  firm's  sequestration  as 
creditors  of  the  firm. 

The  trustee  having  pronounced  a  deliverance 
on  a  footing  which  disallowed  this  contention, 
Boae,  Mnrigon,  &,  Thomson  (with  the  concurrence 
of  the  association  and  of  the  persons  originally 
insured  under  the  policies)  appealed  to  the  Lord 
Ordinary  on  the  Bills. 

They  pleaded,  inter  alia — "  (1)  In  respect  of 
the  guarantees  condescended  on,  et  uparatim  in 
respect  of  said  guarantee  and  the  dsnage  of  the 
Glasgow  Onderwritars'  Insurance  Boom,  the 
appellants  are  entitled  to  rank  in  terms  of  their 
wum.  (3)  The  bankrupt  firm  having  taken  over 
the  assets  and  liabilities  of  the  preceding  firms,  is 
liable  for  said  guarantees." 

The  trustee  pleaded,  inter  aZio— "(3)  The 
appellants  have  no  right  or  title  to  found  on  the 
alleged  guarantees.  (4)  In  respect  of  the  changes 
in  the  firm  of  Wingate,  Birrell,  k  C!ompany  as 
condescended  on,  the  appeal  should  be  refused 
quoad  the  alleged  guarantees  of  29th  January 
1862,  24th  February  1871,  and  2nd  June  1879 ; 
et  »&paratim  it  should  be  so  refused  as  respects 
the  bankrupt  firm's  estates  and  the  estates  of 
James  A.  BirrelL  (5)  In  respect  the  account  in 
name  of  J.  A.  Birrell  was  changed,  as  stated,  to 
one  for  his  own  behoof,  the  sUaged  guarantees 
of  1871  and  1879  do  not  form  grounds  for  sup- 
porting the  appeal.  (6)  The  appellants  not 
having  known  of  any  of  the  alleged  guarantees 
prior  to  the  date  of  sequestration,  are  not  entitled 
to  found  thereon.  (8)  Tbe  appeal  should  be  re- 
fused, in  respect  none  of  the  guarantees  are  in 
favour  of  the  appellants." 

OnlTth  July  1888  theliOrd  Ordinary  (EnouoHx), 
after  a  proof,  pronounced  this  interlocutor: — 
"  Finds  the  appellants  are  entitled  to  be  ranked  on 
the  sequestrated  estates  of  Wingate,  Birrell,  & 
Company  and  individual  partners  of  said  company 
mentioned  in  the  note  of  appeal  for  the  sums 
dae  under  the  policies  held  by  the  appellants  so 
far  as  underwritten  by  (1)  J.  A.  Birrell,  (2)  G. 
O.  Birrell,  and  (3)  Peter  M'Ara :  Finds,  on  the 
other  hand,  that  the  appellants  are  not  entitled 


to  be  ranked  on  the  said  estatea  for  the  sums 
due  under  said  policies  so  far  as  underwritten 
by  Walter  Birrell;  with  these  findings  appoints 
the  cauae  to  be  enrolled:  Finds  the  appellants 
entitled  to  expenses,  subject  to  modification,  ka. 

"  Opinion.— [After  stating  th*  facts]  — 1\x9 
first  question  which  arises  in  these  circumstances 
is,  whether  the  appellants  (or  rather  the  appel- 
lants suing  along  with  the  association  and  ita 
secretary)  have  a  title  to  enforce  the  guarantees 
in  question  granted  by  Wingate,  Birrell,  k  Com- 
pany for  the  several  underwriters  referred  to  ? 

"On  this  question  it  was  maintained  for  the 
respoAdent  that  the  appellants  had  no  title  and 
the  association  had  no  interest  to  enforce  such 
guarantees,  that  tbe  same  were  not  operative  as 
obligations,  and  were  not  intended  to  be  so,  but 
were  mare  tests  of  the  estimation  in  which  the 
intrants  guaranteed  stood,  or  at  best  mere  obli- 
gations in  honour,  which,  if  granted  by  members 
of  the  '  Boom, '  carried  with  them  a  sufficient  moral 
sanction.  They  referred  to  Peddie  v.  Brevm,  8 
Macq.  66 ;  Fennie  v.  The  Olasgno  and  South- 
western Sailwap  Company,  3  Macq.  76  ;  Slumer 
V.  Seott,  1  E.  379. 

' '  The  appellants,  on  the  other  hand,  maintained 
that  these  guarantees  must  be  held  to  have  been 
exacted  by  the  committee  of  the  association  in 
the  interests  of  the  assured,  and  with  a  view  to 
enforcement  on  their  account,  and  that  this  gave 
the  assured  a  sufficient  jus  quasitum  under  the 
policies  on  which  they  could  sue  or  claim.  But 
they  further  maintained  that  all  difficulty  on 
this  score  was  obviated  by  the  concurrence  in 
the  present  claim  of  the  association  and  its  secre- 
tary, who,  having  taken  the  guarantees,  have 
necessarily  a  title  to  enforce  them,  and  have  also 
a  sufficient  interest  in  this  respect  that  they  owe 
a  responsibility  to  the  assured  as  having  admitted 
the  underwriters,  and  most,  besides,  suffer  as  an 
association  by  their  members'  default  in  obli- 
gations undertaken  in  the  '  Room,'  and  to  brokers 
who  are  members  of  the  association.  They  re- 
ferred to  Smith's  Leading  Cases  (9th  ed.)  i.  686  ; 
Addison  on  Contracts,  p.  24  (8th  ed.);  Hum- 
phreys V.  Dale,  7  E.  and  B.  206  ;  Fleet  v.  MaHin, 
7  Q.B.  126. 

"  My  opinion  in  this  matter  is  with  the  appel- 
lants. I  think  that  both  on  principle  and 
authority  persons  assuring  through  brokers  who 
are  members  of  the  association  have  a  jut  qua- 
situm in  these  guarantees  which  gives  them  a 
title  to  sue  upon  them.  The  test,  I  admit,  is 
whether  the  association  and  the  guarantors  could, 
during  the  currency  of  the  risks  underwritten, 
agree  between  them  to  discharge  the  guarantees. 
In  my  opinion  they  could  not.  I  at  the  same 
time  consider  that  the  concurrence  of  the  asso- 
ciation is  not  without  importance,  as  at  least 
relieving  the  appellants  of  any  technical  difficulty 
which  might  otherwise  attach  to  their  position. 

"If  I  am  right  so  far,  it  concludes  the  case  as 
regards  the  underwriting  obligations  of  George 
Gilchrist  Birrell.  It  also,  I  think,  concludes  it 
as  regards  tbe  obligations  of  Peter  M'Ara.  In 
both  of  those  oases  the  guarantees  claimed  on 
were  granted  subsequent  to  the  latest  change  in 
the  bankrupt  firm,  and  I  do  not  understand  that 
the  liability  of  the  bankrupt  estate  in  these  cases 
was  disputed,  assuming  that  the  question  of  the 
appellants'  title  was  decided  as  it  has  now  been. 

"  It  remains  to  consider  the  cases  of  (1)  Walter 
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Biirell  and  (2)  Jame8  Aitken  Birrell.  As  to  them 
the  qnettion  is,  how  far  the  gnaianteea  (or  so 
called  goaranteea)  fonnded  on  are  affected  by 
changes  in  the  firm  which  ooonrrad  after  the 
gnaranteee  were  granted?  It  will  be  best  to  take 
the  two  oases  separately. 

"1.  Walter  Birrell — The  doomuent  here 
fonnded  on  is  dated  so  far  back  as  29th  January 
1862,  and  is  in  the  following  terms : — '  Olatgoa, 
Jany.  29,  1862.— Da-rid  M 'Cowan,  Esq.,  Secre- 
tary, Association  of  Underwriters,  Glasgow. — 
Dear  Sir, — We  acknowledge  that  we  are  respon- 
sible for  the  underwriting  account  carried  on  by 
ns  in  the  name  of  onr  Mr  Walter  BirreU. — We 
remain,  &c,  Wxhoatb,  BmuoUi,  ft  Ookpant.' 

"It  is  called  a  'gaarantee,'  bat  it  is  obTionsly 
not  a  document  of  that  description.  It  is  simply 
an  acknowledgment  that  the  underwriting 
account  carried  on  at  that  time  in  Mr  Walter 
Biirell's  indiridoal  name  was  truly  a  firm  aoceont 
carried  on  in  trust  for  behoof  of  the  firm  of 
Wingate,  Birrell,  &  Company,  of  which  firm  Mr 
Walter  Birrell  and  the  late  Mr  Wingate  were  the 
sole  partners.  Mr  Wingate  died  in  1877.  From 
that  time  till  1880  Mr  Walter  Birrell  carried  on 
the  business  under  the  firm  name,  but  for  his 
own  behoof.  On  Ist  January  1880  he  assumed 
his  son,  Mr  James  Aitken  Birrell,  into  partner- 
ship, and  since  then  the  business  has  been  con- 
ducted by  those  two  gentlemen  still  under  the 
old  firm  name  of  Wingate,  Birrell,  &  Company. 
And  the  flitn  thus  constituted  is  the  firm  which 
has  been  sequestrated.  The  question  in  these 
circumstances  la,  whether  the  letter  of  January 
1862  imports  an  acknowledgment  that  the  under- 
writing account  of  Walter  Birrell  continued  to 
be  a  firm  account  after  1880 — that  is  to  say, 
whether  it  is  to  be  held  in  a  question  with  the 
appellants  that  the  account  in  question  which, 
between  1877  and  1880  was  undoubtedly  an  in- 
dividual account,  became  in  1880,  when  the 
present  firm  was  formed,  once  more  a  firm 
aooount  and  continued  to  be  so  down  to  the  date 
of  the  bankruptcy. 

'*It  appears  to  ma  that  it  is  impossible  for  the 
appellants  to  carry  their  case  thus  far.  In  point 
of  fact  the  aooount  in  question  was  not  after 
1880  a  firm  account.  The  contract  of  copart- 
nery of  the  new  firm  expressly  declared  that  it 
should  not  be  s*.  And  I  fail  to  see  what  right 
the  association  er  the  appellanto  or  any  other 
third  parties  had  to  assume  that  because  the 
aooount  was  in  1862  joint  as  between  Mr  Walter 
BirreU  and  Mr  Wingate  it  was  therefore  joint 
from  1880  to  1888  as  between  Walter  Birrell  and 
James  Aitken  Birrell.  The  fact  was,  as  I  have 
said,  otherwise,  and  it  does  not  appear  to  me  to  be 
a  legitiqiate  inference  that  because  a  succession 
of  flrnts  trade  under  the  same  name  erery  trust 
which  existed  in  favour  of  the  original  firm  most 
continue  to  be  a  trust  in  favour  of  its  successors. 

"  2.  James  Aitken  Birrell — The  appellants  here 
found  on  two  (proper)  letters  of  guarantee, 
one  dated  24th  February  1871,  when  J.  A.  Birrell 
was  admitted  an  underwriter,  and  another  dated 
2nd  June  1879,  when  bis  line  was  extended  to 
£300.  Both  letters  were  granted  by  the  firm  of 
Wingate,  Birrell,  &  Company,  and  the  first  (which 
it  is  sufficient  to  quote)  was  in  these  terms  : — 
'24(*  Feb.  1871.— David  M 'Cowan,  Esq.,  Secre- 
tary, Assooation  of  Underwriters. — Dear  Sir, — 
We  beg  to  inttmate  to  you  that  we  guarantee  the 


liabilities  arising  on  the  account  of  Mr  James  A. 
Birrell  underwritten  by  us  in  his  name. — We  are, 
dear   Sir,    yours   respectfully,    Wmo^TB,  Bib- 

SKLI.,  &  OoHPAKT.' 

"  There  can,  I  think,  be  no  doubt  that  Wingate, 
Birrell,  &  Company  granted  these  letters  in  the 
ordinary  course  of  their  business  as  brokers. 
They  held  J.  A.  Birrell's  mandate,  and  did  his 
business,  and  they  guaranteed  his  account  just  as 
they  might  have  guaranteed  the  account  of  any 
other  underwriting  constituent.  The  liability 
therefore  under  the  guarantee  of  1871  was  in 
1877,  when  the  first  firm  was  dissolved,  a  proper 
liability  of  the  business  which  Mr  Walter  Birrell 
continued  to  carry  on,  and  it  appears  to  me  that 
both  guarantees  became  and  continued  proper 
liabilities  of  the  business  into  which  J.  A.  BirreU 
was  assumed  as  a  partner  in  1880.  Undoubtedly 
Mr  W.  Birrell  continued  liable  under  both  guar- 
antees up  to  1880.  He  was  so  Uable  as  the  surriv- 
ing  partner  of  the  old  firm,  and  also  as  having 
expressly  taken  over  all  its  assete  and  liabiUties. 
Undoubtedly  also  the  new  firm  constituted  in 
1880  must  be  held  to  have  taken  over  both  goar- 
antees  unless  there  was  some  agreement  to  the 
contrary,  and,  perhaps,  also,  unless  snob  agree- 
ment was  communicated  to  the  association.  I 
say  this  because  the  partnership  of  1880  was  an 
assumption  into  a  going  business  of  a  son  who  put 
in  no  capital,  and  who  simply  camein  to  the  business 
as  it  stood.  In  such  a  case  the  settled  presump- 
tion is  that  the  new  firm,  taking  over  aU  the  assets 
of  the  business,  takes  over  also  all  its  liabilities. 

"Accordingly,  the  only  questions  here  seem 
to  be  (1)  whether  there  was  any  agreement  to 
the  contrary  in  1880  excluding  the  liability  of  the 
new  firm  for  J.  A.  BirreU's  account,  and  (2) 
whether  there  is  any  distinction  in  this  matter 
between  the  guarantees  as  applying  to  risks 
oorrent  in  1880,  and  as  to  continning  guarantees 
applying  to  f  ntnre  risks.  On  both  of  -  these 
matters  my  opinion  is  in  the  negative.  I  do  not 
read  the  oontract  of  copartnery  of  1880  (24th 
February  1879)  as  at  all  excluding  the  continu- 
aaoe  of  the  guarantee  as  a  firm's  guarantee,  and 
seeing  that  continuing  guarantees  of  this  sort  are 
incidental  to  the  carrying  on  of  a  broking  busi- 
ness, I  see  no  reason  to  distinguish  between  the 
guarantees  as  g^rantees  for  the  past  and  gnar- 
antees  for  the  future.  It  strengthens  this  con- 
clusion that  the  two  partners  had  here  really  no 
interest  to  make  any  diilerence.  The  father  was 
individuaUy  liable  as  an  original  guarantor  nntU  he 
withdrew.  The  son  was  necessarily  liable,  as  prin- 
cipal, and  the  two  were  the  only  partners  of  thefinn. 

"  On  the  whole,  therefore,  whUe  I  am  against 
the  appellante  as  regards  the  aooount  of  Walter 
Birrell,  I  am  in  their  favour  as  regards  the 
aocount  of  James  Aitken  Birrell,  and,  as  already 
said,  I  am  also  in  their  favour  as  regards  the 
aocount  of  O.  O.  BirreU  and  Peter  M'Ara. 

"  I  shaU  only  in  the  meantime  make  findings 
to  the  above  effeot  I  understand  the  parties 
have  arranged  to  settle  aU  questions  of  fignies 
extra-judiciaUy. " 

The  interloentor  was  aoqnieaoed  in   by  the 

parties. 

Counsel  for  the  Appellants — Graham  Murray. 
Agents— J.  ft  J.  Boas,  W.S. 

Counsel  for  the  Respondent — 0.  8.  Diokaon. 
Agents— Davidson  ft  Byrne,  W.S. 
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FIBST    DIVISION. 

maolsan's  trustesb  v.  haoleans. 

8ueeei*im—Vt$U7tg— Period  tf  PmffnmA—Bub- 
•fo'tttfim  in  MotiMet. 

A  testator  in  his  settlament  diieotad  his 
trastees  to  pay  otaz  the  free  yearly  income 
of  hia  estate,  both  heritable  and  moraable,  to 
his  SOD.  In  the  event  of  the  son  dying  Trithont 
lawful  issue  the  trustees  were  directed  to  oon- 
rey  the  testator's  heritage  and  his  plate  and 
piotnres  to  J.  M. ,  son  of  his  brother  J.  M., 
and  the  lawful  heirs  of  his  body,  whom  fail- 
ing to  G.  M. ,  a  younger  son  of  his  brother 
J.  M.,  and  the  lawful  heira  of  his  body. 
With  regard  to  the  residua  of  his  estate,  the 
testator  appointed  his  trustees,  "in  the 
eyent  of  my  son  dying  without  lawful 
descendants  of  hia  body,  and  within  twelre 
months  after  that  erent,  or  so  soon  there- 
after as  oiroumatancea  will  permit,  ...  to 
apportion  and  diride  the  said  residue  among 
the  children  of  my  said  brother  J.  M. 
equally."  Then  followed  this  dealaration — 
"That  the  abate  of  sncoeasion  effeiring  to 
.the  said  reaidoary  legatees  shall  become 
Tested  interests  in  their  peraens  at  and  only 
upon  the  period  of  payment  aboTO  men- 
tioned." The  testator's  personal  estate 
amounted  to  £48,000,  which  was  all  capable 
of  early  realisation  except  a  sum  of  about 
jESOOO.  The  testator's  son  died  without 
children.  3.  M.,  the  testator's  nephew, 
■nryived  him  between  fire  and  six  months, 
and  then  died  unmarried  and  intestate.  At 
the  time  of  his  death  the  trustees  had  net 
eonreyed  the  heritable  estate  or  the  plate  and 
piotnrsB  to  him,  nor  had  they  divided  the 
residue. 

Held  (1)  that  the  plate  and  pictures  fell  to 
be  conveyed  to  the  testator's  nephew  O.  M., 
along  with  the  heritage,  as  substitute  heir  of 
provision ;  and  (2)  that  a  share  of  the  residue 
vested  in  the  person  of  the  testator's  nephew 
3.  M. 
Mr  Hagb  Maclean  of  Westfield  and  Hythehill,  in 
the  ooonty  of  Elgin,  died  on  8th  April  1885, 
leaving  a  trust-settlement.  By  its  terms  the 
trastees  were  directed,  after  payment  of  debts, 
and  making  provision  for  certain  alimentary 
annuities,  to  pay  over  the  free  yearly  income  of 
the  estate,  both  heritable  and  moveable,  to  the 
testator's  son  John  Alexander  Maclean  during  all 
the  days  of  his  life,  and  if  John  Alexander 
Madean  should  predecease  his  wife  to  pay  her  an 
alimentary  annuity  of  £300  during  her  life.  The 
testator  further  provided — "  Eighth,  After  the 
death  of  the  said  John  Alexander  Maclean,  my 
son,  and  within  a  period  of  twelve  months  after 
that  event  shall  occur,  if  he  shall  leave  lawful 
iasne,  I  hereby  direct  my  said  trustees  to  dispone 
aad  convey  my  said  lands  and  estates  of  West- 
field,  Inohshaggarty,  and  Inchbrock,  particularly 
above  desoribeC  and  my  dwelling-house  at  Hythe- 
hill, with  offices  and  garden,  and  my  plate  and 
pictures,  to  the  eldest  son  of  the  said  John 
Alexander  Maclean,  and  the  lawful  heirs  of  his 
b»dy,  whom  failing  to  the  second  son  of  the  said 


John  Alexander  Madean,  and  the  lawful  heirs  of 
his  body.  .  .  .  And  in  regard  to  the  residue  of 
my  estate,  if  it  should  happen  that  the  said  John 
Alexander  Maclean  should  leave  more  than  one 
lawful  child  of  his  body,  I  hereby  direct  and 
appoint  my  trustees,  after  the  lapse  of  twelve 
months  from  the  death  of  the  said  John  Alexander 
Maclean,  to  divide  and  apportion  the  said  residue 
of  my  estate  among  the  said  children  equally  and 
ahare  alike,  the  heir  succeeding  to  the  estates  of 
Westfield,  Inohshaggarty,  and  Inchbrock  being 
entitled  to  receive  an  equal  share  of  the  residue 
of  my  estate  along  with  the  other  children.  .  .  . 
NinOi,  In  the  event  the  said  John  Alexander 
Maclean  should  die  without  any  lawful  descend- 
ants of  his  body,  then  and  in  that  event  I  hereby 
direct  and  appoint  my  said  trustees,  within  twelve 
months  after  the  deaUi  of  the  said  John  Alexander 
Maclean,  or  so  soon  thereafter  as  circumstances 
will  permit,  after  making  due  provision  for  all 
the  annuities,  legacies,  and  bequests  herein  con- 
tained or  ref errad  to,  and  for  the  complete  ful- 
filment of  this  my  deed  of  settlement,  to  dispone 
and  convey  my  said  lands  and  estates  of  West- 
field,  Inohshaggarty,  and  Inchbrock,  specially 
above  described,  and  my  dwelling-house  of  Hythe- 
hill, offices  and  garden,  with  my  plate  and  pic- 
tures, to  James  Maclean,  my  nephew,  son  of  the 
said  James  Maclean,  my  brother,  and  the  lawful 
heirs  of  his  body ;  whom  failing  to  George  Mac- 
lean, my  nephew,  a  younger  son  of  the  said  James 
Maclean,  my  brother,  and  the  lawful  heirs  of  his 
body ;  whom  also  failing  to  my  nearest  lawful 
heirs  whomsoever ;  and  with  regard  to  the  residue 
and  remainder  of  my  means  and  estate,  I,  in  the 
event  of  my  son  dying  without  lawful  descendants 
of  his  body,  and  within  twelve  months  after  that 
event,  or  so  soon  thereafter  as  circumstances  will 
permit,  direct  and  appoint  my  said  trustees  to 
apportion  and  divide  the  said  residue  among  the 
children  of  my  said  brother  James  Maclean, 
equally  and  share  and  share  alike,  whom  I  hereby 
appoint  to  be  my  residuary  legatees,  declaring 
hereby  that  the  member  of  the  family  succeeding 
to  my  said;heritable  estate  of  Westfield  and  others, 
specially  above  described,  shall  also  be  entitled 
to  a  share  of  the  residue  along  with  the  others. " 
The  truster  then  made  provision  for  the  case  of 
children  of  predeceasing  children,  and  then 
followed  this  declaration,  "that  the  share  of  sue- 
cession  effeiring  to  the  said  residuary  legatees 
shall  become  vested  interests  in  their  persons  at 
and  only  upon  the  period  of  payment  above  men- 
tioned.''^ 

John  Alexander  Maclean  died  on  12th  January 
1888.  The  fact  of  his  death  was  at  once  com- 
municated to  James  Maclean,  who  was  then  acting 
Commissioner  of  the  Courts  of  Bequesta  and 
Police  Magistrate,  Jaffna,  Ceylon.  So  soon  as 
he  could  make  the  necessary  arrangements  he 
came  home,  arriving  in  this  country  in  the 
beginning  of  April.  Both  at  the  data  of  John's 
death  in  January,  and  when  James  arrived  in  this 
country  in  April  1888,  the  estate  of  Westfield  con- 
sisted of  the  farm  of  Westfield,  in  the  occupation 
of  a  tenant  holding  under  lease  granted  by  the 
first  parties  for  nineteen  years  from  Whitsunday 
1886,  at  a  rent  of  £380,  and  the  farms  of  Surra- 
dale  and  Orchardfield  in  the  natural  occupation 
of  the  first  parties  as  proprietors  in  trust,  at  a 
rental  of  £740 ;  and  the  personal  estate  under  the 
charge  of  the  first  parties,  out  of  a  gross  total  of 
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£18,000  odds,  inoladed  a  number  of  stocks  and 
shares  which  could  be  easily  and  quickly  realised, 
and  £20,960  of  heritable  seonrities  convertible 
into  cash  on  three  months'  premonition  prior  to 
a  term  of  Whitsnnday  or  Martinmas.  The  only 
asset  of  importance  in  point  of  amount  which  was 
not  capable  of  early  realisation  was  the  stock, 
crop,  and  implements  on  the  farms  of  Surradale 
and  Orcbardfield,  the  amount  of  which  was  a 
litUa  over  £6000.  At  the  request  of  James  the 
first  parties  let  the  same  on  a  lease  for  nineteen 
years  from  Whitsnnday  1888  as  to  the  houses, 
grass,  and  fallow-land,  and  at  the  separation  of 
the  crop  from  the  ground  as  to  the  land  under 
grain  crop.  James  died  intestate  on  24th  June 
1888.  He  was  unmarried,  but  was  surrived  by 
an  older  brother  and  sister,  Hugh  Maclean  and 
Elizabeth  Maclean,  and  by  a  younger  brother 
George  Maclean.  At  the  time  of  his  death  the 
parties  of  the  first  part  had  not  made  the  con- 
yeyanc*  in  his  favonr  of  the  heritable  estate 
specified  in  the  ninth  purpose  of  the  trust,  with 
the  plate  and  pictures  as  directed  in  the  said 
ninth  purpose,  nor  had  they  apportioned  and 
divided  the  residue  of  the  estate. 

Questions  having  arisen  as  to  the  distribution 
of  the  estate,  the  present  case  was  presented  to 
obtain  the  judgment  of  the  Court  by  (1)  the 
testamentary  tn^stees  of  the  testator,  (2)  George 
Maclean,  and  (3)  Hugh  Maclean  and  Elizabeth 
Maclean. 

The  second  party  maintained  that  the  residue 
could  only  vest  on  actual  payment,  and  that 
consequently  no  share  therein  vested  in  James. 
He  also  contended  that  he  had  the  exclusive  right 
to  the  piste  and  pictures,  as  being  part  of  the 
subjects  falling  to  be  conveyed  to  him  with  the 
heritage  as  heir  of  provision  under  the  settle- 
ment. 

The  third  parties  maintained  that  the  provisions 
in  the  testator's  settlement  in  favour  of  the  de- 
ceased James  Maclean  vested  in  him  on  the 
testator's  death,  subject  to  defeasance  in  the 
event  of  John  Alexander  Maclean  being  survived 
by  lawful  descendants,  or  otherwise  that  the  said 
provisions  vested  in  James  Maclean  at  the  death 
of  John  Alexander  Maclean.  They  admitted  that 
the  second  party  took  the  heritage  originally 
belonging  to  the  testator  as  heir-at-law  of  James 
Maclean,  but  contended  that  the  plate  and  pic- 
tures fell  into  residue,  or,  at  all  events,  fell  to  be 
dealt  with  in  the  same  manner  as  the  residue. 
They  further  maintained  that  in  ordinary  oontae 
the  residue  of  the  estate  should  have  been  appor- 
tioned and  divided  among  the  residuary  legatees 
before  James'  death,  and  that  the  fact  of  this 
not  having  been  done  could  not  prejudicially 
affect  their  interests  in  the  succession. 

The  first  parties  contended  (1)  that  by  the 
terms  of  the  settlement  they  were  not  bound  to 
divide  the  residue  until  twelve  months  from 
John's  death  had  elapsed,  and  (2)  that  in  ordi- 
nary course  it  was  not  practicable  to  do  so  sooner, 
having  regard  to  the  magnitude  of  the  estate  and 
the  nature  of  the  investments ;  to  the  facts  that 
until  the  crop  of  1888  of  the  farms  of  Surradale 
and  Orcbardfield  had  been  reaped,  and  the  pro- 
ceeds got  in,  and  the  rents  of  Westfield  falling 
under  John's  executry  had  been  collected,  the 
residue  in  the  sense  of  the  settlement  had  not 
been  ascertained,  and  they  could  not  proceed  to 
apportion  and  divide. 


The  following  questions  were  submitted  for  the 
opinion  of  the  Oourt — "  (1)  Did  a  share  of  the 
residue  vest  in  the  person  of  the  deceased  James 
Maclean  ?  (8)  Do  the  plate  and  pictures  form 
part  of  or  ftdl  to  be  dealt  with  in  the  same 
manner  as  the  residue,  or  do  they  fall  to  be 
conveyed  to  the  second  party  along  with  the 
heritage  ?" 

Argued  for  the  first  and  second  parties — (1) 
As  regards  the  residue — The  testator  had  ex- 
pressly postponed  the  period  of  payment,  which 
was  the  declared  period  of  vesting,  till  after 
John  Alexander  Maclean's  death.  The  provisioii 
was  that  the  trustees  were  to  divide  the  residoA 
"within  twelve  months  after  that  event,  or 
so  soon  thereafter  as  circumstances  will  permit." 
The  testator  meant  by  this  to  give  his  trustees 
twelve  months  from  John's  death  in  which 
to  realise,  and  as  much  additional  time  as  circum- 
stances rendered  necessary.  That  was  the  only 
reasonable  contention,  and  derived  aid  from  the 
provisions  under  the  8th  purpose  as  to  the 
residue  in  the  event  of  John  leaving  issue.  In 
these  circumstances  he  had  directed  the  trustees 
to  make  the  decision  "  after  the  lapse  of  twelve 
months  from  the  death"  of  John.  He  olearly 
anticipated  that  tbe  trustees  would  require 
twelve  months  at  least  for  realisation  of  the 
estate.  That  being  the  sound  construction  of  tbe 
claim  In  question,  no  vesting  had  taken  place  in 
James,  who  only  survived  John  six  months,  unless 
it  could  be  shown  that  the  trustees  had  unduly 
delayed  torealise — Howat't  Truiteetv.  Hotcat,  dbe., 
December  7,  1869,  8  Macph.  337,  and  12  Soot. 
Jur.  116 ;  Sutherland^*  Tnuteti  v.  Olarkton, 
October  29,  1874,  2  R.  48 ;  Tliorbum  v.  Thor- 
burn,  February  16,  1836,  14  S.  485,  and  8  Soot 
Jur.  289.  The  case  of  Ferrier  did  not  confliot 
with  the  cases  of  Bomafi  Trutteet  and  Thorburn 
—F&rrier  v.  Ftrrieri,  May  18,  1872,  10  Macph. 
711,  and  44  Scot.  Jur.  890.  (2)  As  regards  the 
plate  and  pictures — A  testator  had  the  power  to 
impress  a  substitution  on  his  personal  estate, 
and  it  was  always  a  question  of  intention 
whether  he  had  done  so.  Though  the  presump- 
tion of  law  was  against  a  substitution  in 
I  moveables,  and  in  favour  of  a  conditional  insti- 
!  tution,  that  presumption  might  be  overcome. 
There  was  undoubtedly  a  substitution  impressed 
on  the  heritable  estate  here,  and  the  testator 
dealt  with  the  plate  and  pictures  along  with  the 
heritable  estate.  Plate  and  pictures,  also,  were  not 
like  money,  of  an  evanescent  character,  but  ware 
as  definite  in  character  as  heritage.  In  this  the 
testator  had  evidently  intended  a  substitution, 
and  it  should  be  given  effect  to,  the  first  beneficiary 
not  having  evacuated  tbe  destination — Bamiajf  v. 
Itamtay,  November  23,  1888,  1  D.  83. 

Argued  for  the  third  and  fonrth  parties — (1) 
As  regards  the  residue — Testing  took  place 
at  John  Alexander  Maclean's  death.  That  was 
the  period  of  payment.  The  trustees  were 
directed  to  realise  so  soon  after  John's  death  aa 
possible.  James  therefore  having  survived  John 
by  six  months  had  taken  a  vested  interest  in  the 
residue — Ferrier  v.  Ferrien,  May  18,  1878, 
10  Macph.  711,  and  44  Scot.  Jur.  390.  Tbe 
survivance  of  the  period  of  payment  was  the 
important  element— Bryton't  Trutteet  ▼.  Clark, 
I  &e.,  November  26,  1880,  8  B.  142.  In  all  the 
'   oases  oited  by  the  other  parties  the  direction  was 


Digitized  by 


Google 


'  July  Vi^"*"''l    ^^  ScotHsh  Law  Reporter.—  Vol.  XX  VI. 


779 


In  the  erent  of"  (the  penon  nominated)  *  *  pre- 
asing  me  or  dying  before  reoeiTing  payment. " 
"horburn't  case,  14  S.  487,  JLord  Oorehonse 
eased  himself  thna — "Mr  Thorbnrn  directs 
as  soon  after  his  death  as  may  be  thoaght  pm- 
,  .  .  his  tmstees  shall  divide  the  residue  .  .  . 
ig  his  brothers  and  sisters.  If  the  deed  had 
jed  there,  there  would  have  been  room 
old  that  as  John  Thorbum  survived  his 
tier  his  share  should  be  holden  as  vested 
:her  the  tmsteea  had  aotnally  proceeded  to 
allocation."  That  doctrine  was  directly 
Loable  here.  In  any  view,  the  tmstees  oonld 
oaght  to  have  realised  before  James'  death, 
paid  him  his  share,  which  mast  therefore  be 
to  have  vested  in  him.  (2)  As  regards  the 
I  and  pictures — The  beneficiaries'  interests 
hem  most  be  the  same  as  if  the  tnia- 
had  done  their  duty  and  conveyed  them 
>nt  undne  delay.  The  presumption  of  law 
b  was  against  a  anbstitntion  in  moveables 
not  displaced  here.  The  presumption  was 
displaced  by  the  fact  that  the  plate  and 
ires  were  conveyed  by  the  same  clanse  as 
heritage— JIf 'DoMofl  v.  M^OiH,  Jnne  19, 
,  9  D.  1284,  and  19  Soot.  Jar.  666 ;  Bailie  t. 
It,  May  21,  1859,  21  D.  888,  and  31  Scot 
465;  Wdtker't  Exeeutort  t.  Walker,  Jnne 
878,  6  B.  966 ;  Campbell  t.  Campbell,  June 
.740,  M.  14,856 ;  Broren  v.  Coventry,  Jnne 
92,  Bell's  Octavo  Oases,  810,  and  M.  14,863. 

advising — 

BD  Fbesidxkt— By  the  settlement  of  Hngh 
eao  of  Westfleld  the  object  of  the  testator  is 
issed  to  be  that  his  eldest  son  John  Alez- 
r  shonld  be  restricted  to  an  alimentary  lifs- 
of  the  estate,  bat  that  after  his  death  the 
»  generally  is  to  go  to  his  children.  It 
id  ont,  however,  that  John  Alexander  had 
lildren,  and  therefore  the  question  we  have 
iermine  really  arises  upon  the  death  withont 
of  John  Alexander  Maclean.  Now,  the  part 
e  settlement  which  refers  to  that  contingency 

be  found  under  the  ninth  head,  which  is 
dnced  by  these  words — "In  the  event  the 
John  Alexander  Maclean  should  die  without 
lawful  descendants  of  his  body,  then,  and 
lat  event,  I  hereby  direct  and  appoint  my 
trustees,  within  twelve  months  after  the 
1  of  the  said  John  Alexander  Maclean,  or  so 

thereafter   as   circumstances  will    permit, 

making  due  provision  for  all  the  annuities, 
ies,  and  bequests  herein  contained  or  re- 
d  to,  and  for  the  complete  fulfilment  of  this 
leed  of  settlement,  to  dispone  and  convey 
aid  lands  of  Westfield,  Inchshaggarty,  and 
brook,  specially  above  described,  and  my 
ling-honse  of  Hythehill,  offices  and  garden, 

my  plate  and  pictures,  to  James  Maclean, 
lephew,  son  of  the  said  James  Maclean,  my 
i«r,  and  the  lawful  heirs  of  his  body,  whom 
ig  to  George  Maclean,  my  nephew,  a  younger 
of  the  said  James  Maclean,  my  brother, 
the  lawful  heirs  of  his  body."  Now,  as 
le  construction  of  that  part  of  the  clause  I 
c  there  is  very  little  room  for  question.  I 
ot  doubt  that  George  Maclean  is  colled, 
T  as  a  conditional  institute  or  as  substitute, 
le  case  may  be.  If  James  Maclean  prede- 
id  John  Alexander,  of  oouise  he  could  not 

and  George  Maelean  would  take  as  condi- 


tional institute.  Bat  James  Maclean  survived 
the  death  of  John  Alexander  by  six  months,  or 
nearly  so,  and  accordingly  the  right  to  the  herit- 
age vested  in  him,  and  upon  his  death  intestate, 
and  without  having  done  anything  in  the  way  of 
evacuating  the  substitntion,  the  substitution  took 
effect  in  favour  of  George  Maclean.  With  re- 
gard to  the  pictures  and  plate,  they  are  within 
precisely  the  same  destination  as  the  heritable 
estate  itself,  and  the  direction  is  to  dispone  and 
convey  the  estate  of  Westfield  "with  my  pictures 
and  plate."  There  is  no  doubt  about  the  inten- 
tion of  the  testator  to  combine  the  two  to  pre- 
vent their  separation,  and  a  substitution  in  mov- 
ables is  quite  an  effectual  and  regular  mode  of 
settling  property  of  this  description,  provided  al- 
ways that  that  substitution  is  not  defeated.  I 
hold  therefore  that  George  Maclean  as  sobsti- 
tute  heir  of  provision  is  entitled  to  the  estate  of 
Westfleld  and  the  pictures  and  plate  as  one  in- 
divisible subject. 

But  then  there  econrs  another  question,  arising 
partly  out  of  the  construction  of  what  I  have 
already  read,  but  partly  also  out  of  the  construc- 
tion of  what  follows — "With  regard  to  the 
residue  and  remainder  of  my  means  and  estate,  I, 
in  the  event  of  my  son  dying  without  lawfol 
descendants  of  his  body,  and  within  twelve 
months  after  that  event,  or  so  soon  thereafter  as 
circumstances  will  permit,  direct  and  appoint 
my  said  trustees  to  apportion  and  divide  the 
said  residue  among  the  children  of  my  said 
brother  James  Maclean,  equally  and  share  and 
share  alike,  whom  I  hereby  appoint  to  be  my 
residuary  legatees."  Kow  the  question  pnt  upon 
the  construction  of  that  part  of  the  clause  is, 
whether  the  share  of  this  residue  vested  in  James 
Maclean,  the  nephew  of  the  testator.  James 
Maclean  survived  the  death  of  John  Alexander. 
I  think  John  Alexander's  death  was  in  January, 
and  James  Maclean's  death  was  in  June,  so  that 
he  survived  five  months  at  all  events,  and  the 
qaestion  is  whether  during  that  time  the  share 
of  the  residue  vested  in  James  Maclean.  The 
direction  to  pay  or  divide  or  apportion  —  the 
words  are  all  used — is  that  it  shall  be  done  within 
twelve  months  of  that  event — that  is,  the  death  of 
John  Alexander,  or  so  soon  thereafter  as  ciroum- 
Btances  will  permit.  But  then  there  must  be 
taken  in  connection  with  that  also  the  farther 
declaration  which  follows  this  clause,  in  which  it 
is  "declared  that  the  share  of  the  successian 
effeiring  to  the  said  residuary  legatees  shall  be- 
come vested  interests  in  their  persons  at  and 
only  upon  the  period  of  payment  above  men- 
tioned." There  is  no  period  of  payment — no  pre- 
cise period  of  payment — mentioned  in  the  deed, 
the  direction  being  to  divide  within  twelve 
months  of  the  death  of  John  Alexander,  or  so 
soon  thereafter  as  circumstances  permit.  Now, 
the  word  "thereafter"  admits  of  two  con- 
structions; it  may  mean  either  after  John  Alex- 
ander's death,  or  after  the  expiry  of  twelve 
months  from  John  Alexander's  death.  My  opinion 
is  that  it  has  the  former  meaning,  not  only 
from  the  expression  in  this  clanse  itself,  but 
from  the  contents  of  the  deed.  The  expression 
regarding  the  twelve  months  is  that  the  division 
is  to  take  place  withio  twelve  months.  That 
being  so,  it  may  take  place  at  any  time  within 
twelve  months;  it  may  take  place  within  one 
month  as  well  as  at  the  expiry  of  twelve  months, 
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beoanse  it  is  not  on  the  expiry  of  twelve  months 
tb»t  it  is  to  take  place,  bnt  at  any  time  within 
twelTe  months  ;  and  it  seems  to  me  therefore 
that  when  the  testator  giTSS  permission  and 
implied  direction  to  divide  withiu  twelve  months 
at  any  time  when  it  shall  be  practicable,  he 
conld  hardly  at  the  same  moment  and  in  Uie 
same  breath  have  said,  "or  at  any  time  after 
twelve  months."  The  same  expression  occnrs 
in  regard  to  the  disposition  of  the  heritable 
estate.  It  is  an  appointment  within  twelve 
months  after  the  death  of  John  Alexander 
Maclean,  or  so  soon  thereafter  as  cironmstances 
will  permit.  There  I  think  the  meaning  is  the 
same.  There  is  another  part  of  -the  deed  in 
which  a  different  expression  is  used,  and  which 
I  think  was  intended  to  have  a  different  mean- 
ing. It  is  in  regard  to  the  residue  of  the  estate 
in  the  event  of  John  Alexander  Madean  leaving 
more  than  one  lawful  child  of  his  body.  In  that 
case  the  testator  directs  his  trustees  after  the 
lapse  of  twelve  months  from  the  death  of  John 
Alexander  Maclean  to  divide  the  proportion. 
There  his  meaning  is  obviously  different.  Again, 
with  regard  to  the  conveyance  of  the  heritable 
estate  in  the  event  of  John  Alexander  Maclean 
predeceasing  him,  he  directs  that  the  heritable 
estate  shall  be  conveyed  to  the  eldest  son  of 
John  Alexander  Haclean  within  the  period  of 
twelve  months  after  that  event.  8o  that  these 
expressions  stand  in  contrast  with  the  one  which 
is  nsed  with  regard  to  the  division  of  the  residue 
among  the  children  of  John  Alexander  Maclean 
if  he  has  any;  and  npon  the  whole  of  that  I 
come  to  the  conclusion  that  it  is  in  the  power  of 
these  trustees — and  indeed  it  is  almost  a  diieo- 
tion— it  is  implied— that  they  should  divide  the 
estate  as  soon  as  possible,  as  soon  as  cironm- 
stances will  permit  after  the  death  of  John 
Alexander  Maclean. 

Now  that  being  so,  the  natnre  of  the  testator's 
estate  comes  to  be  very  important.  If  it  had 
been  of  such  a  mixed  character  that  it  really 
could  not  be  ingathered  and  divided  except  after 
a  long  period  of  administration,  I  can  quite  xmder- 
stand  that  that  would  influence  the  constmction 
of  this  clause.  I  think  it  would  suggest  probably 
that  the  "thereafter"  meant  to  give  a  large 
discretion  to  the  trustees  as  to  the  time  within 
which  they  could  realise,  and  that  they  might 
either  reidise  and  divide  within  the  twelve 
months  or  after  the  twelve  months,  as  they 
found  convenient  and  practicable.  But  if  we 
find,  as  I  think  we  do,  that  the  estate  of  the 
testator  is  very  easily  realisable,  and  is  just  of 
that  desoription  which  can  be  realised  quite  well 
within  an  ordinary  period,  say  within  six  months 
of  the  testator's  death,  which  is  the  period  very 
frequently  allowed  to  trustees,  or  even  within  a 
shorter  period,  then  that  carries  one's  mind  in 
favour  of  the  construction  which  I  have  put 
npon  the  word  "thereafter,"  so  as  to  give  the 
direction  this  meaning— "Realise  and  divide  as 
soon  as  possible.  You  shall  do  it  at  anyrate 
within  twelve  months,  there  can  be  no  diffionlty 
about  that,  but  do  it  as  soon  as  yon  can  after  the 
death  of  John  Alexander  without  issue. "  Kow, 
what  is  the  nature  of  the  estate  as  we  have  it 
disclosed  in  the  statement  made  of  the  personal 
estate  as  at  the  death  of  John  Alexander?  We 
have  aboat  £20,000  worth  of  heritable  bonds. 
These  are  very   easily  realisable.     In  the  first 


place,  the  trustees  had  plenty  of  time  before 
the  term  of  Whitsunday  after  the  death  of  John 
Alexander  to  oall  up  those  bonds,  or  if  that  was 
inconvenient  and  nndesirable  from  the  nature 
of  the  arrangement  made  at  the  granting  of  the 
security,  they  oenld  at  all  eyenta  get  their  market 
ralue  by  transfer  or  assignation.  Nothing  can  be 
more  easily  realised  than  such  estate.  'Then  the  - 
bulk  of  the  estate  otherwise  consists  of  stocks  and 
shares,  which  are  in  the  market  every  day,  which 
can  be  sold  at  any  time  whenever  convenient  to 
the  trustees;  and  really  the  only  asset  of  the 
estate  that  is  of  the  smallest  importance  in  point 
of  amount  that  could  not  be  at  once  realised  is  the 
farm  stock,  crop,  and  implements  of  two  farms. 
The  amount  of  these  is  a  little  over  £6000,  and  the 
amount  of  the  entire  estate  is  £48,000.  Is  the 
division  of  this  estate  to  be  tied  up  and  nothing 
done  because  it  is  impossible  at  once  to  realise 
the  farm  stock,  crop,  and  implements?  I  do 
not  think  that  is  a  fair  way  of  dealing  with  a 
direction  of  this  kind.  It  seems  to  me  that  the 
true  meaning  of  the  testator,  and  of  the  words  be 
has  used,  is  that  when  the  bulk  of  the  estate  is 
fit  to  be  divided,  when  it  has  been  realised  and 
in  such  a  shape  that  it  can  be  done,  then  it  is  to 
be  divided.  The  declaration  that  the  shares  of 
the  residue  are  to  become  vested  interests  at  and 
only  npon  the  period  of  payment  above  men- 
tioned does  not  involve  any  difBculty,  becanae 
there  is  no  fixed  time  of  payment,  as  I  have  said, 
and  it  cannot  mean — at  least  I  think  it  does  not 
mean — that  nothing  is  to  vest  until  it  is  actually 
paid  if  it  be  in  a  condition  fit  for  distribution. 
If  the  estate  is  in  the  hands  of  the  trustees,  fit 
for  division,  and  capable  of  division,  then  I  think 
it  is  the  duty  of  the  trustees  to  divide ;  and  if 
that  duty  is  imposed  npon  them,  their  mere 
delay  in  the  performance  of  that  duty  will  make 
no  difference  on  the  rights  of  parties,  beoausa 
they  were  nnder  an  obligation  to  divide  as  soon 
as  they  could,  and  therefore  the  period  of  pay- 
ment being  fixed  as  the  date  of  vesting  merely 
means  that  when  the  period  has  arrived  at  whioh 
the  trustees  are  in  a  condition  to  divide,  then 
the  light  shall  vest.  I  am  therefore  for  answer- 
ing the  first  question  in  the  afSxmatiTe. 

The  second  question  has  been  withdrawn, 
and  with  regard  to  the  third  question  I  have 
already  expressed  my  opinion  that  the  plate  and 
pictures  fiill  to  be  dealt  with  in  the  same  manner 
as  the  heritable  estate,  and  are  inseparable  from  it. 

IiOBD  MuBB— I  am  of  the  same  opinion,  that 
this  first  question  put  to  us  should  be  answered 
in  the  affirmative,  namely,  that  the  residue  vested 
in  James  Maclean — that  is,  his  share  of  it — and 
I  do  so  upon  the  same  constmction  of  the  clause 
in  the  settlement  that  your  Lordship  has  referred 
to.  I  think  in  the  whole  of  that  ninth  purpose 
the  event  in  view  is  the  death  of  John  Alexander, 
and  I  think  the  words  in  the  residue  clause 
"within  twelve  months  after  that  event,  or  so 
soon  thereafter  as  circumstances  will  permit," 
may  be  read  within  twelve  months  after  the 
death  of  John  Alexander,  or  so  soon  after  hia 
death  as  circumstances  will  permit.  In  that 
view  of  it,  and  seeing  that  the  reaidue  admitted 
of  being  realised  before  the  death  of  James 
Maclean,  I  think  the  share  may  be  fairly  held  to 
have  vested  in  him  by  the  operation  of  that 
clause. 


Digitized  by 


Google 


Maetatal  In.  t.  MuImuu, 
/nl7 19, 18». 


]      7^  ScoUiah  Law  Reporter.— Vol.  XX  Vl. 


781 


On  the  third  qneation  I  agree  with  yonr  Iiord- 
thip  that  the  plate  and  piotnres  form  part  of  and 
faU  to  b«  dealt  with  as  part  of  the  reaidne. 

LosD  Shahs— I  am  of  the  same  opinion  also, 
that  the  first  question  should  be  answered  in  the 
afflrmatiTe.     That  question  relates  to  the  residue, 
and,  as  your  Lordship  has  pointed  out,  there  is 
a  very  special  clause  there  which  declares  that 
"  the  share  of  sucoession  effeiring  to  the  residu- 
ary legatees  shall    become  rested   interests  in 
their  persona  at  and  only  upon  the  period  of 
payment  above  mentioned."    The  question  we 
hare  to  determine  is,  what  la  that  period  of  pay- 
ment ?    The  word  period  is  not  a  Tery  accurate 
term  to  use  with  refarenoe  to  the  payment.     I 
read  it  as  meaning  only  upon  the  term  or  time 
of  payment  above  mentioned,  referring  to  one 
pouit  of  time.      Kow  that  depends  upon  the 
earlier  clause  of  the  deed,  on  which  your  Lord- 
ship  has   commented.      The    particular  clause 
requiring    to  be  construed  is  this: — "In  the 
event  Uw  said  John  Alexander  Maclean  should 
die  without  any  lawful  descendants  of  his  body, 
then,  and  in    that  event,  I  hereby  direct  and 
appoint  my  said  trustees  within  twelve  months 
after  the  death  of   the    said    John  Alexander 
Uaelean,  or  so  soon  thereafter  as  circumstances 
will  permit."    It  is  clear  that  the  word  "  event " 
there  refers  to  the  event  of  the  son  dying,  and 
the  only  question  of  difficulty  is  whether  the 
word '  *  thereafter  "  refers  to  the  word ' '  event "  or 
to  the  words  "twelve  months  "  which  immediately 
precede  it.     I  am  disposed  to  think  with  your 
Lordships  that  the  word  "  thereafter"  refers  to 
"  event "  and  not  to  the  "  twelve  months,"  so  that 
the  clause  would  read  in  this  way:  — "In  the 
event  of  my  son  dying  without  lawful  descendants 
of  his  body,  within  twelve  months  after  that 
event,  or  as  soon  after  that  event  as  circumstances 
will  permit. "    If  the  clause  be  so  read  it  rather 
appears  to  me  tliat  it  would  result  that  one  might 
rei^  this  deed  as  making  the  death  of  John 
Alexander,  his  son,  the  period  of  vesting,  because 
after  all,  that  would  simply  come  to  be  a  direction 
to  this  eSeot : — "  I  leave  the  residue  of  my  estate 
to  be  divided  amongst  those  persons  as  soon  as 
oiioumstanaes  will  permit."    And  if  that  be  so, 
I  take  it  that  in  a  case  where  there  was  no  other 
direction,  the  vesting  would   be  held  to  take 
place  at  the  death.      But   I   am  clear  that  in 
any  view  that   may    be   taken   of   this   deed, 
looking  to  the  nature  of  the  estate,  vesting  did 
apply,  because  even  if  yon  read  the  clause  in  the 
other    way  suggested,  namely,  "within  twelve 
months  after  that  event,  or  as  soon  after  the 
expiry  of  twelve  months  as  oironmstances  will 
permit,"  the  purpose  that  may  be  said  to  be 
expresaed  there  is  that  that  is  a  direction  giving 
twelve  months  if  it  is  required  to  realise  the  estate, 
bat  nothing  more.    But  there  is  no  direction,  such 
as  year  Lordship  pointed  out  occurred  in  the  other 
part  of  the  deed,  to  divide  after  the  lapse  of  twelve 
months;   it  is  all  within  that  period.     Aooord- 
ingly  I  hold  with  your  Lordship  that  if  the  estate 
ia  of  such  a  nature  that  really  (with  the  exception 
of  a  comparatively  small  amount  of  the  whole 
that  ia  divisible)  one  can  see  that  it  may  be 
diTided  a  short  time  after  the  testator's  death,  it 
shidl    be   held   to  have   been    so  divided,  or, 
•t   all  events,  that  that  is   the  time  or  term 
of    payment  at   which   it   should   be  divided. 


Well,  John  Alexander  Maclean  died  in  Janu- 
ary, but  the  estate  oonld  all  have  been 
realised  admittedly,  with  the  exception  of 
the  orop  and  stock  at  the  succeeding  term  of 
Whitsunday  1888.  The  bonds  could  all  have 
been  called  up,  because  there  was  time  for  three 
months'  premonition,  and  the  other  parts  of  the 
estate  were  clearly  realisable,  and  therefore  at 
Whitsunday  1888  this  estate  was  in  a  condition 
to  be  divided  and  was  divisible,  and  James 
Maclean  surviving  until  June  following,  I  am  of 
opinion  that  the  share  of  the  reaidne  vested  in 
him. 

I  entirely  concur  in  your  Lordships'  view  upon 
the  third  question,  which  is  the  only  other  ono 
we  have  to  answer. 

LoBD  iLDUt — I  arrive  at  the  same  result, 
although  perhaps  not  quite  by  the  same  road  as 
your  Lordships.  I  do  not  put  the  same  con- 
struction upon  the  first  clause  relating  to  residue ; 
my  view  of  its  oonstmotion  is  rather  this,  that 
the  direction  is  to  pay  the  residue  in  the  event 
of  the  son  dying  without  lawful  desoendanta 
within  twelve  months  after  that  event.  So  far 
as  that  goes,  I  read  that  as  a  direction  to  pay, 
not  at  twelve  months,  but  as  soon  as  ciroum- 
stanoes  will  permit  within  twelve  months.  I 
think  that  is  the  meaning  of  that  clause — at  any 
time  within  twelve  months,  or  as  soon  as  circum- 
stances will  permit  within  twelve  months.  If 
that  be  the  meaning  of  that  clause,  if  you  go  on 
to  read  the  next  clause,  ' '  so  soon  thereafter  as 
circumstances  will  permit,"  putting  the  meaning 
on  the  word  "thereafter"  which  your  Lordship 
proposed,  namely,  as  referring  to  the  event  of 
the  death,  and  as  meaning  as  soon  after  the 
death  as  circumstances  will  permit,  that  is  just 
in  my  mind  repeating  again  what  has  already 
been  directed  by  the  first  branch  of  the  clause, 
which  I  do  not  think  is  a  natural  reading,  and 
therefore  it  occurs  to  my  mind  that  the  ante- 
cedent of  "thereafter"  is  "twelve  months,"  and 
I  would  read  the  clause  so — as  a  direction  to  pay 
within  twelve  months  after  the  death  of  the  son, 
or  so  soon  after  the  twelve  months  as  circum- 
stances will  permit. 

But  although  that  is  my  reading  of  the 
clause,  it  appears  to  me  practically  to  come 
to  the  same  thing,  because  to  my  mind  it  is 
a  direction  by  the  truster  to  pay  and  divide 
as  soon  as  circumstances  will  permit.  That  is 
practically  on  either  construction  of  the  clause 
what  it  comes  to,  and  I  do  not  think  the  different 
views  of  the  possible  construction  of  the  clause 
is  at  all  material  as  to  the  result. 

Then  we  come  to  the  other  clause,  "declar- 
ing that  the  share  of  the  succession  effeiring 
to  said  residuary  legatees  shall  become  vested 
interests  in  their  persons  at  and  only  upon 
the  period  of  payment  above  mentioned."  I 
think  that  refers  back  to  the  period  of  actual 
payment,  and  not  to  any  other  time,  as  sometimes 
oooars  in  these  oases,  but  although  I  think  it 
refers  to  the  period  of  actual  payment,  it  is  in 
this  case  not  when  payment  is  actually  made  but 
when  payment  ought  to  have  been  made  subject 
to  the  direction  of  the  truster,  because  that  is 
what  is  meant  by  such  a  alauge  by  the  period  of 
payment.  Kow,  in  this  ease,  looking  at  the  estate 
which  we  have  to  deal  with  here,  it  is  quite  obvi- 
ous that  the  great  bulk  of  it  might  have  been 
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jrealiied  and  ready  for  paymant  within  a  short 
time  after  the  death  of  John  Alexander  Maclean. 
Nearly  eight-ninths  of  it  might  have  been 
realised  and  ready  for  division  long  before  Whit- 
Bonday  1888,  and  if  that  be  so,  I  agree  with  your 
Lordship  that  the  vesting  of  the  estate,  or  pay- 
ment of  that  portion  of  the  estate  which  can  be 
realised,  is  not  to  be  delayed  becanse  a  fraction 
of  it  ia  not  ingathered  or  capable  of  being 
ingathered.  I  am  therefore  of  opinion  that  the 
whole  of  the  estate  Tested  certify  before  the 
Whitsonday  term  and  before  the  death  of  James 
Maclean. 

As  regards  the  plate  and  piotnrea,  I  oononr  with 
your  Lordship. 

The  Oonrt  found  and  declared  that  a  share  of 
the  residue  vested  in  the  person  of  the  deoeased 
James  Maclean. 

Oonnsel  for  the  First  and  Second  Parties — 
Oloag — Low.  Agents — Tods,  Murray,  &  Jamie- 
sou,  W.S. 

Oonnsel  for  the  Third  Parties— Sir  G.  Pearson. 
Agents— Maopherson  A  Maokay,  W.S. 


HOUSE    OF    LORDS. 


Tuuday,  Deeemher  18,  1888. 

(Before  Lord  OhanoeUor  (Halsbury),  and 
Lords  Watson  and  Maonaghten.) 

UACKILL  AND  OTHERS  V.  WBIQHT  BR0THBB8 

A  COMPANT. 

(AnU,  vol.  xziT.  p.  618;  and  14  B.  868.) 

Ship — Oharier-Party— Marginal  Note — Ovaran- 
teeatto  8hip'»  Capacity— Stowage  of  Machinery 
and  Ooal. 

By  charter-party  between  Wright  Brothers  A 
Company  and  MaokiU  and  others  it  was  agreed 
that  Mackill's  vessel  should  proceed  to  Olas- 
gow  and  there  "  load  all  snoh  goods  and 
merchandise  as  the  charterers  shonld  tender 
alongside  for  shipment  not  ezoeeding  what 
she  could  reasonably  stow  and  carry,"  &o. 
The  freight  was  fixed  at  a  lump  sum  of 
£2200,  and  it  was  provided — "  Owners  guar- 
antee that  the  vessel  shall  carry  not  less  than 
2000tonsdead  weight ;"  and  further— "Shonld 
the  vessel  not  carry  the  guaranteed  deadweight 
as  above,  any  expenses  incurred  from  this 
oause  to  be  borne  by  the  owners,  and  a  pro 
rata  reduction  per  ton  to  be  made  from  the 
first  payment  of  freight."  The  ship  was 
intended  for  a  general  cargo,  partly  of  rail- 
way locomotive  machinery,  and  the  parties 
agreed  npon  and  endorsed  on  the  margin  of 
the  charter-party  a  note  specifying  the 
"  largest  pieces"  of  machinery,  and  their 
number,  weight,  and  measurement,  which 
the  cargo  was  to  contain.  Wright  Brothers  ft 
Company  tendered  a  cargo  not  exceeding 
2000  tons  dead  weight,  including  locomotives 
and  tenders,  two  lots  of  ooal,  and  general 
goods.  The  large  pieces  of  machinery  ex- 
ceeded the  nnmber  stated  in  the  marginal 


note.  The  vessel  sailed  wit])  dead  weight  of 
1691  tons.  It  was  admitted  that  heroapAcity 
•quailed  the  guarantee,  and  also  that  2000 
tons  dead  weight  of  the  cargo  tendered  conld 
not  have  been  carried  without  packing  the 
coal  along  with  the  machinery,  which  was 
not  done.  Wright  Brothers  A  Company 
claimed  a  deduotion  in  the  freight,  and 
Maokill  and  others  raised  this  aotiou  for  the 
balance  unpaid. 

Held  (ret.  the  judgment  of  the  Oonrt  of 
Session)  that  the  marginal  note  was  informa- 
tion afforded  to  the  shipowners  for  the  pur- 
poses of  the  contract ;  the  cargo  tendered  was 
not  snoh  as  was  expected,  as  the  balk  ex- 
oeeded  the  proportion  of  dead  weight 
indicated  by  the  marginal  note,  and  as  it 
was  owing  to  this  that  the  vessel  carried 
less  than  the  guaranteed  dead  weight,  Wright 
Brothers  &  Company  were  not  entitled  to 
the  reduction  clauned,  and  were  liable  in  the 
whole  freight  as  stipulated. 

Held  further  (^aff.  the  judgment  of  the 
Oonrt  of  Session),  that  it  was  not  proper 
stowage    to   stow   ooal    among   matjunery 
nnless  with  the  consent  of  the  shippers  of 
the  ooal  and  of  the  machinery,  and  that  th« 
»nui  of  obtaining  such  consent  was  on  tb« 
charterers. 
This  ease  is  reported  tmte,  vol.  xxiv.  p.  618,  and 
14  B.  863. 
Maokill  and  others  appealed. 
At  delivering  jndgment — 
LosD  Ohasosulob  (HAiiSBUBx) — My  Lords,  the 
question  in  this  case  arises  on  a  oharter-party 
dated  the  28th  of  May  1886. 

The  owners  of  the  screw-steainer  "  Lauderdale" 
(the  appellants)  and  the  charterers  (the  respon- 
dents) agreed  npon  the  face  of  that  doomnent 
that  the  "Lauderdale,"  then  on  a  voyage,  should 
proceed  to  Glasgow  and  there  load  all  such  goods 
and  nierchandise  as  the  charterers  or  their  agents 
should  tender  alongside  for  shipment.  The  whole 
of  the  vessel  was  to  be  at  the  disposal  of  the 
charterers  except  room  for  80  tons  extra  bunker 
coal. 

By  the  charter-party  the  owners  guaranteed  that 
the  vessel  should  carry  not  less  than  2000  tons  dead 
weight  of  cargo.  It  was  also  further  provided  that 
a  regular  stevedore  and  clerks,  as  euHtomary,  to  be 
appointed  by  the  charterers,  should  be  employed 
by  the  owners  to  stow  and  take  aooonnt  of  the 
goods  received  on  board. 

The  freight  was  to  be  a  lump  sum  of  £2200,  and 
it  was  provided  that  should  the  vessel  not  carry 
the  guaranteed  dead  weight  as  above,  any  expense 
incurred  from  this  cause  to  be  borne  by  theowners, 
and  a  pro  rata  reduction  per  ton  to  be  made  from 
the  first  payment  of  freight. 

I  have  omitted  to  notice  for  the  moment  the 
marginal  note  upon  the  charter-party,  with  which 
I  propose  to  deij  separately. 

The  vessel  reached  Glasgow  on  the  6th  of  June 
1886.  The  cargo  included  machinery,  consisting 
of  locomotives  and  tenders,  and  two  parcels  of 
ooal  of  160  tons  and  870  tons  respectively.  On 
the  loading  of  the  vessel  being  completed  it  was 
found  that  only  1691  tons  of  oargo  had  been 
shipped. 

The  respondents  maintain  that  the  appellants 
are  responsible  for  the  short  shipment,  and  daim 
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a  «l«daotioii  proportionat*  to  the  amoant  by  whioh 
the  cargo  fell  short  of  2000  tons. 

My  Lords,  I  have  yery  great  diffloolty  in  reoon- 
oiling  the  Bomewbat  diyergent  views  of  the  learned 
Jadges  below  with  the  oonolusion  at  whioh  they 
hATe  nererthelesa  arriyed. 

The  Lord  Ordinary  in  terms  finds  the  ownen' 
gnarantee  is  snbjeet  to  the  implied  oondition  that 
the  charterers  shall  tender  for  shipment  2000  tons 
of  cargo  of  suoh  a  description  as  conld  to  that 
weight  be  stowed  in  the  vessel. 

His  Lordship  proceeds  to  decide  against  the 
shipowners,  apparently  upon  the  groand  that 
the  coal  should  have  been  stowed  as  was  ons- 
tomary,  among  the  maohinery|in|boldB  1  and  2,  the 
size  and  character  of  the  machinery  making  it 
inevitable  that  large  spaces  would  be  left  nnooon- 
pied  in  the  holds  where  it  was  stowed. 

His  Lordship  finds  as  a  fact  proved  that  it  is 
qnita  cnstomary  to  stow  coals  among  heavy 
pieces  of  machinery,  provided  that  the  owners  or 
ahippem  of  both  ooab  and  machinery  consent  to 
this  being  done.  Bnt  ha  farther  holds  that  with- 
ont  sueh  consent  it  is  not  customary,  and  wonld 
be  improper  stowage,  for  the  conseqnences  of 
which  the  owners  would  be  liable  not  only  at 
eommon  law,  bat  also  under  the  stipulations  of 
the  charter-party  in  question. 

The  Lord  Ordinary's  judgment  assames  that — 
given  the  machinery  which  in  fact  the  charterers 
tendered  and  the  quantity  of  coal — it  wonld  be 
impossible  properly  to  stow  cargo  up  to  the 
guaranteed  amount ;  this,  together  with  the  im- 
plied limit  which  the  learned  Judge  places  on  the 
guarantee,  wonld  lead  to  a  conclusion  the  oppo- 
site to  that  at  whioh  the  learned  Judge  arrived. 
But  the  argument  whioh  appears  to  have  decided 
the  learned  Judge's  view  is  that  the  appellants 
were  bound  to  obtain  the  consent  of  the  owner  of 
the  machinery  and  of  the  coals,  and  as  it  is  ad- 
mitted they  did  not  obtain  it  he  holds  them 
liable. 

Hy  Lords,  this  seems  to  be  a  wholly  novel 
principle,  and  one  to  which  I  cannot  assent. 
The  charterers  are  to  tender  the  cargo,  and  if,  as 
the  Lord  Ordinary  says,  the  owners'  guarantee  is 
subject  to  the  implied  oondition  that  the  char- 
terers should  tender  for  shipment  2000  tons 
of  cargo  of  suoh  a  description  as  could  to  that 
weight  be  stowed,  it  is  obvious  to  ask  from  what 
part  of  this  contract  am  I  to  infer  an  obligation 
upon  the  part  of  the  shipowners  to  procure  the 
consents  of  different  owners  to  that  which  it  is 
admitted  but  for  such  consent  wonld  be  improper 
stowage. 

My  Lords,  I  am  unable  to  agree,  as  I  have 
said,  with  the  judgment  of  the  Lord  Ordinary, 
but  it  is  eonsistent  with  itself,  and  if  the 
principle  insisted  on,  namely,  the  obligation 
to  procure  the  consents,  existed  on  the  .part 
of  the  owners,  I  should  agree  in  the  conclusion. 

I  am  not  so  certain  that  I  am  able  to  follow 
the  reasoning  of  the  Lord  Justioe-Olerk  or  Lord 
Young.  I  find  the  Lord-Justice-Clerk  describing 
the  cargo  and  giving  his  exposition  of  the  true 
oonatruotion  of  the  guarantee  to  be  that  it  was 
a  gnarantee  applying  to  the  capacity  and  not  to 
the  actual  fact,  points  ont  that  the  stevedore, 
acting  on  his  own  responsibility,  put  the  machin- 
ery into  one  part  of  the  bold  of  the  vessel 
and  the  coals  into  the  other.  Unquestionably  by 
BO  doing,  he  says,  a  good  deal  of  space  was 


ooonpied  by  the  machinery  whioh  ovght  to  have 
been  occupied  by  ordinary  cargo.  flU  Lordship 
adds — "It  appears  that  the  ooals  might  have 
been  packed  with  the  machinery,  so  as  to  fill  up 
the  interstices  of  space,  bnt  that  it  does  not 
appear  that  there  was  any  duty  on  the  stevedore 
to  do  it."  His  Lordship  thinks  that  there  was 
no  sufficient  evidence  that  the  stevedore  did  not 
do  anything  but  what  was  reasonable  and  right 
in  the  stowage,  and  that  such  a  stowage  might  be 
injurious  both  to  the  machinery  and  to  the  coal. 
I  cannot  reconcile  this  series  of  propositions. 

I  can  only  understand  the  learned  Judge's 
judgment  on  the  view  that  the  guarantee  on 
its  true  construction  is  an  absolute  guarantee 
to  carry  2000  tons  of  cargo  of  whatever  kind  the 
cargo  may  be,  and  that,  inasmuch  as  in  fact  the 
cargo  fell  short  of  that  amount  the  owners 
are  responsible ;  such  a  construction  gives  no 
effect  to  the  words  ' '  dead  weight. " 

Lord  Young,  on  the  other  hand,  holds  that  if 
the  cargo  presented  can  only  properly  be  stowed 
to  the  weight  of  1600  odd  tons,  that  does  not 
show  the  vessel  is  not  of  a  guaranteed  dead 
weight  carrying  capacity,  because,  whatever  the 
dead  weight  carrying  capacity  of  a  ship  may 
be,  it  is  quite  plain  that  it  would  not  carry 
any  cargo  up  to  tliat  weight.  The  area  of  a  ship 
will  not  carry  anything  just  up  te  that. 

To  this  view  I  entirely  assent.  The  guarantee 
is  the  dead  weight  carrying  capacity,  and  no  one 
acquainted  with  ships  or  mercantile  usage  could 
suppose  that  such  a  guarantee  would  involve  the 
obligation  to  carry  any  sort  of  cargo  whatsoever 
up  to  the  guaranteed  amount.  The  gnarantee  is 
as  to  dead  weight.  But  I  so  far  agree  with 
Lord  Young  that  if  it  could  be  truly  asserted  that 
both  parties  were  acquainted  with  the  nature  of 
the  cargo  that  was  to  be  carried  it  would  be 
unreasonable  in  construing  a  mercantile  contract 
of  this  character  not  to  suppose  that  both  parties 
used  the  general  language  with  reference  to 
the  particulaT  subject-matter  as  to  which  they 
were  contracting,  but  I  fail  to  see  that  the  learned 
Judge  is  justified  in  holding  that  this  was  an 
erdinary  cargo  "exactly  suoh  as  was  expected," 
namely,  coals  and  machinery.  I  am  not  quite 
certain  in  what  sense  I  am  to  understand  the  ad- 
verb "exactly,"  or,  in  a  later  part  of  hie  judg- 
ment, the  words,  "the  very  cargo."  It  seems  to 
me  that  a  serious  question  wonld  have  arisen 
without  the  aid  of  the  marginal  note,  which  I 
have  reserved  for  special  treatment ;  whether  the 
disproportionate  excess  of  bulk  over  dead  weight 
would  not  have  been  so  unreasonable  as  it  would 
not,  according  to  the  ordinary  mercantile  under- 
■tonding  of  such  a  contract,  have  been  a  reason- 
able cargo.  But  the  marginal  nete  upon  the 
charter-party,  whether  part  of  the  contract  or  not, 
seems  to  me  to  free  the  question  from  all  doubt. 
It  certainly  was  information  afforded  to  the  ship, 
owners  for  the  purposes  of  the  contract,  and  I 
think  I  may  invert  the  terms  of  the  judgment  of 
Lord  Young;  the  cargo  tendered  was  not  "the 
very  cargo,"  nor  "exactly  "  such  as  was  expected. 
The  bulk  so  far  exceeded  the  proportion  of  dead 
weight  as  indicated  by  the  marginal  note  in 
question  that  the  cargo  tendered  was  not  all  the 
cargo  expected  of  and  represented  to  be  in  the 
declared  contemplation,  and  I  think  the  reason- 
ing of  the  learned  Judge  should  have  led  te  an 
opposite  conolnaion. 
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My  Lords,  I  only  notioe  for  the  sake  of  diimiM- 
ing  a  Miggeetion  made  in  argument  before  your 
Iiorctehipt,  but  of  which  I  cannot  find  any  trace 
in  the  Oonrts  below,  that  there  was  some  breach 
of  dnty  by  the  shipowners  in  not  informing  the 
charterers  as  soon  as  it  was  ascertained  that  the 
ship  oonld  not  carry  to  the  guaranteed  amount 
with  the  oargo  then  being  loaded. 

I  doubt  Tery  much  whether  till  the  loading 
was  completed,  or  nearly  completed,  the  ship- 
owners could  in  faet  oonjectnxa  bow  far  the 
loaded  oargo  would  fall  short,  if  at  all,  of  the 
guaranteed  amount,  but  if  they  oould,  it  appears 
to  me  that  those  who  are  responsible  for  tender- 
ing the  cargo  should  hare  thamseWes  ascertained 
from  time  to  time  what  would  be  the  ultimate 
effect  upon  the  carrying  capacity  of  the  ressel  of 
the  goods  that  they  were  entitled  to  tender,  and 
which  it  is  manifest  the  shipowners  would  have 
no  right  to  refuse.  Such  a  claim  is  an  entire 
noTelty  for  which  no  authority  whateyer  was  ad- 
Tknced,  and  would  certainly  be  imposing  upon 
the  shipowner  a  new  liability  recognised  by 
neither  lawyers  nor  merchants  up  to  the  present 
time.  I  agree  entirely  with  the  judgment  of 
Lord  iiutherfurd  Olark. 

My  Lords,  under  these  circumstances  I  move 
your  Lordships  that  the  interlocutor  appealed 
from  be  reversed. 

LoBD  Wa.tsoi( — My  Lords,  by  the  contract  of 
affreightment  upon  which  this  action  is  laid  the 
appeUants  guaranteed  that  their  steamship,  the 
"Lauderdale,"  would,  oyer  and  above  eighty 
tons  of  extra  bunker  coal,  "carry  not  less  than 
2000  tens  dead  weight  of  cargo. "  With  reference 
to  that  warranty  it  was  stipidated  that,  "should 
the  vessel  not  carry  the  guaranteed  weight  as 
above,  any  expense  incurred  from  this  cause  to 
be  borne  by  the  ewners,  and  a  pro  rata  reduction 
per  ton  to  be  made  from  the  first  payment  of 
freight."  The  latter  clause  simply  imports  that 
should  the  ohartorers  furnish  a  suitable  oargo 
within  the  meaning  of  the  guarantee,  and  the 
vessel  prove  incapable  with  proper  stowage  of 
fulfilling  it,  her  owners  must  allow  a  deduction 
from  the  slump  freight,  proportioned  to  the 
tonnage  of  cargo  short-shipped,  together  with 
the  oosip  occasioned  by  their  breach  of  contract. 

The  construction  of  the  guarantee  is  attended 
with  more  difficulty.  The  appellants  undertake 
in  common  form  to  load  "all  such  goods  and 
merchandise  as  the  charterers  or  their  agents 
shall  tender  alongside,  not  exceeding  what  the 
vessel  can  reasonably  stow  or  carry."  To  hold 
that  the  terms  in  which  that  obligation  is  con- 
ceived are  necessarily  oonclnaive  in  determining 
the  kind  of  oargo  which  comes  within  the  scope 
of  the  guarantee  would  in  my  opinion  neither 
be  consistent  with  mercantile  usage  nor  with 
the  principles  of  the  law  merchant.  Business 
men  are  in  the  habit  of  making  shipping  oon- 
traots  in  these  general  terms  for  the  purposes  of 
a  particular  adventure,  and  wherever  it  appears 
that  the  precise  nature  of  the  cargo  which  the 
charterers  had  it  in  their  contemplation  to  ship 
was  mutually  understood,  and  was  in  the  view  of 
both  parties  at  the  time  when  they  contrasted, 
it  becomes  matter  of  reasonable  inference  that 
such  an  obligation  as  is  involved  in  the  guarantee 
given  by  the  appellanU  was  meant  to  apply  only 
to  oargo  ef  that  description.     Of  course  no  such 


inference  can  be  admitted  when  it  is  inconsistent 
with  the  express  or  implied  conditions  ef  the 
charter-party.  But  in  oases  like  the  present  it  is 
competent  to  investigate  the  whole  facts  and 
oiroumstanoes  attendant  upon  the  execution  of 
the  charter-party  with  the  view  of  ascertaining 
what  particular  kind  of  goods,  if  any,  it  was  then 
in  the  contemplation  of  both  parties  should  be 
shipped  and  carried,  that  being  the  cargo  with 
reference  to  which  it  must  be  presumed,  in  the 
absence  of  express  or  implied  stipulation  to  the 
contrary,  that  tiie  guarantee  was  given  and 
accepted. 

There  is  really  no  conflict  of  evidence  with 
respect  to  the  mntoal  understanding  of  the  partiea 
to  this  appeal,  before  and  at  the  time  whui  they 
contracted,  regarding  the  character  of  the  cargo 
which  it  was  then  intended  that  they  should 
respectively  provide  and  carry.  It  was  to  be  » 
general  oargo,  consisting  in  part  ef  railway  looo- 
raotive  machinery,  seme  portions  of  which  oocupy 
an  extent  of  stowage  room  out  of  all  proportion 
to  their  dead  weight.  During  the  same  meeting 
at  which  the  charter-party  was  signed  (whether 
before  or  after  signature  does  not  dearly  appear) 
a  note,  unanthentioated  by  their  subscription  or 
otherwise,  was  by  consent  of  both  parties 
written  upon  its  margin,  specifying  the  "largest 
pieces  "  of  machinery  which  were  te  be  included 
in  the  cargo  by  number,  weight,  and  measure- 
ment. These,  as  described  in  the  note,  were  to 
consist  of  twenty-three  pieces  in  all,  of  which 
twenty  appear  to  have  required  about  876  tons 
stowage  space,  calculated  at  30  cubic  feet  per  ton 
with  an  aggregate  dead  weight  of  209  tons.  For 
the  purposes  of  this  case  it  is  not  necessary  to 
consider  whether  the  note  in  question  ought  to 
be  regarded  as  pan  eontraetui  or  as  an  unsigned 
jotting,  because  in  either  view  it  leads  practi- 
cally to  the  same  legal  result.  Assuming  it  to 
be  a  mere  memorandum,  it  nevertheless  amounts 
to  a  distinct  representation  by  the  charterers 
that  the  appellants  would  not  be  required  under 
their  guarantee  to  earry  more  than  twenty-three 
pieces  of  machinery  9^,  the  size  and  eharaoter 
which  it  describes,  lu&t  being  the  ease,  if  the 
fact  that  the  "  Lauderdale  "  did  actually  stow  and 
carry  only  1690  tons  dead  weight  of  cargo  was 
attributable  to  the  rsspondente  having  sent  for- 
ward large  machinery  in  excess  of  their  repre- 
sentation their  claim  to  a  rateable  deduction 
from  fre^ht  is  as  effectually  barred  as  if  the 
representation  had  been  embodied  in  the  contract 
and  made  an  express  condition  of  the  guarantee. 

It  appears  from  the  evidence  of  the  witnesses 
for  the  appellante  that  over  and  above  the 
twenty-three  pieces  specified  in  the  marginal 
note  there  were  forwarded  for  shipment  by  the 
respondent,  and  carried  by  the  "  Aauderdale," 
no  less  than  sixty  pieoea  of  large  machinery  of 
the  same  description,  consisting  of  ten  teaden 
and  ton  tender  frames,  weighing  about  four  tons 
apiece,  the  other  forty  pieces,  each  weighing 
from  two  to  four  tons.  That  extra  macUnery 
was  an  awkward  species  of  oargo,  and  if  stowed 
by  itself  was  calculated  to  interfere  seriously 
with  the  dead  weight  carrying  capacity  of  the 
ship.  When  so  stowed  the  tenders  alone  must, 
according  to  the  estimates  given,  by  different 
witnesses,  have  occupied  from  186  to  240  tons  of 
of  measurement  space  in  excess  of  their  dead 
weight.    No  attempt  was  made  by  the  respon. 
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dents  to  impugn  that  testiiBony,  either  on  eroas- 
examination  or  in  their  own  evidence. 

The  respondents  in  their  statement  of  facts 
allege  that  in  the  list  of  machinery  which  they 
famished  to  the  appellants  for  their  guidance  in 
loadii^   the   vessel    there   were   included   two 
parcels  of  100  and  870  tons  of  coal  Respectively, 
which  they  intended  to  be  "stowed  in  odd  places 
beside  and  among  the  lAachinery  and  locomotives, 
80  as  to  fill  up  the  spaces  between  the  large 
pieces,  and  utilise  the  ship's  space  to  the  beat 
advantage."    That  was  admittedly  not  done,  but 
they  say  that  it  ought  to  have  been  done  in 
accordance  with  mercantile  usage,  and  an  exa- 
mination of  their  record  and  evidence  has  satis- 
fied   me   that   they  offer  no  other  substantial 
excuse  for  having  shipped  large  machinery  in 
excess    of   their   representation.      Mr   William 
Wright,  one  of  the  partners  of  the  respondents' 
firm,  who  went  to  the  ship  and  found  that  the 
coals  and  machinery  had  been  kept  separate. 
Bays — "I    was  very   much    surprised    at   that, 
beisanse  I   expected    to   see    the    coals  stowed 
amongst  the  machinery.    That  was  our  intention 
when  we  ordered  the  coals,"  and  he  adds  that 
it  is  "  invariably  done. "    That  was  obviously  the 
intention  and  belief  of  the  witness  and  of  his 
firm;  and  at  the  trial  of  the  cause  before  the 
Lord  Ordinary  they  adduced  no  less  than  eight 
witnesses  vritb  the  view  of  proving  that   the 
packing  of  coals  amongst  machinery  is  proper 
stowage.     Unfortunately  for  the  respondents  the 
testimony  of  their  own  witnesses  disproves  their 
contention.     It  merely  comes  to  this,  that  when 
coals   are   stowed    along  with    machinery,  not 
much  harm  is  done  to  the  latter,  but  the  damage 
to  the  coals  may  be  considerable,  that  coals  are 
frequently  stowed   in  that  manner  by  special 
arrangement  between  the  parties  interested  in 
ship  and  cargo,  and  that  in  such  cases  it  is  usual 
for  the  shipowner  to  allow  a  deduction  from  the 
freight  of  the  coals  varying  from  2s.  to  Ss.  per 
ton  in  order  to  cover  damages.     It  is  in  vain  to 
represent  a  practice  of  that  kind  depending  upon 
special  agreement  as  ooi'g.Hnting  a  proper  mer- 
cantile custom,  and  upon  this  point  I  agree  with 
the  learned  Judges  in  both  Courts  below,  who 
were  all  of  opinion  that  loading  coals  amongst 
'   machinery  is  improper  stowage. 

By  the  charter-party  the  appellants  are  made 
responsible  to  all  concerned  for  improper  stow- 
age, but  it  was  suggested  in  the  argument  for 
the  respondents,  and  it  appears  to  have  been 
strongly  urged  in  the  Court  of  Session,  that  it 
was  the  duty  of  the  appellants  to  obtain  permis- 
sion from  the  respective  owners  of  the  machinery 
and  coals  to  stow  them  together.  The  suggestion 
appears  to  me  to  be  utterly  unreasonable.  I  am 
of  opinion  with  Lord  Bntherfurd  Clark  that  the 
respondents,  if  they  desired  the  stowage  to  be  in 
accordance  with  their  own  views,  were  bound  to 
obtain  the  requisite  permissions  from  all  inter- 
ested, and  to  furnish  these  to  the  appellants 
before  the  proper  time  arrived  for  loading  the 
machinery  and  coals.  That  they  admittedly 
declined  to  do,  and  therefore  the  cargo  must  be 
held  to  have  been  properly  stowed  within  the 
meaning  of  the  contract  of  affreightment. 

There  is  omy  one  other  argument  addressed 
to  us  on  behalf  of  the  respondents  which  I  think 
it  necessary  to  notice.     It  was  said  that  when- 
ever it  became  known  to  those  engaged  in  loading 
vot..  IIVl. 


the  ship  that  she  could  not,  owing  to  the  char- 
acter of  the  goods  sent  forward,  carry  2000  tons 
dead  weight,  they  were  bound  to  make  an  intima- 
tion to  that  effect,  so  as  to  give  the  respondents 
an  opportunity  of  substituting  other  goods  for 
the  extra  machinery.  Bat  the  respondents  were 
fully  aware  of  the  terms  of  their  contract,  and 
of  the  representation  which  they  had  made  in 
regard  to  the  larger  machinery.  In  my  appre- 
hension it  was  for  them  to  consider  what  amount 
or  description  of  cargo  they  would  furnish.  So 
long  as  the  goods  which  they  chose  to  send  along- 
side were  capable  of  being  properly  stowed  and 
carried  without  danger  to  the  ship  or  her  navi- 
gation, the  appellants  could  not  reject  them 
on  the  ground  that  they  were  not  of  the 
precise  description  contemplated  in  the  guar- 
antee. The  appellants  might  be  thereby  re- 
leased, either  in  whole  or  in  part,  from  their 
undertaking  to  carry  2000  tons  dead  weight,  but 
they  would  not  have  been  justified  in  refusing 
to  carry  any  safe  and  otherwise  suitable  cargo 
which  the  charterers  might  find  it  possible  or 
convenient  to  ship. 

I  have  accordingly  come  to  the  conclusion 
that  the  so-called  failure  of  the  appellants  to 
fulfil  their  guarantee  was  due  not  to  any  act  of 
theirs,  but  to  the  act  of  the  respondents,  and  that 
the  judgments  appealed  from  most  therefore  be 
reversed. 

Loan  Maonaohteh— My  Lords,  the  question 
turns  upon  the  true  construction  of  a  charter- 
party  in  some  respects  peculiar.  It  is  a  charter 
for  the  hire  of  a  vessel  for  a  lump  sum  from 
Glasgow  to  Eurraohee.  It  has  a  note  in  the 
margin  as  to  the  description  of  part  of  the  pro- 
posed  cargo,  and  it  contains  this   guarantee 

"Owners  guarantee  that  the  vessel  shall  carry 
not  less  than  2000  tons  dead  weight  of  cargo. " 

In  effect  the  charterers  say  to  the  owners "  We 

want  a  vessel  to  carry  to  Eurraohee  a  general 
cargo,  inolnding  parcels  of  machinery ;  we  give 
you  the  dimensions  and  number  of  the  largest 
pieces;  will  your  vessel  carry  20CO  tons  dead 
weight?"  The  owners  say  "It  will."  That  is, 
I  think,  something  more  than  a  mere  guarantee 
of  carrying  capacity.  It  is  a  guarantee  of  the 
vessel's  carrying  capacity  with  reference  to  the 
contemplated  voyage  and  the  description  of  the 
cargo  proposed  to  be  shipped  so  far  as  that 
description  was  made  known  to  the  owners. 

It  is  not  disputed  that  the  "  Lauderdale"  pos- 
sessed a  carrying  capacity  of  more  than  2000 
tons  dead  weight. 

It  is  admitted  that  the  "  Lauderdale"  did  not, 
in  fact,  carry  2000  tons. 

It  is  admitted  that  a  cargo  np  to  but  not  in 
excess  of  that  weight,  and  consisting  partly  of 
machinery  and  partly  of  coal  and  other  goods 
was  tendered  by  the  charterers. 

It  is  not  disputed  that  the  cargo  so  tendered 
could  not  have  been  carried  on  the  "Lauder- 
dale" unless  the  coal  had  been  packed  with  the 
machinery. 

Though  not  admitted  by  the  charterers,  it  is, 
I  think,  dear  upon  the  evidence,  and  proved 
even  by  the  testimony  of  the  charterer's  wit- 
nesses, that  it  is  not  proper  stowage  to  pack 
machinery  and  coal  together.  The  coal  is  in- 
variably crushed  and  injured.  The  machinery 
generally  suffers  too,  especially  if  the  coal  be 
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damp  or  the  machinery  of  delioate  oongtraction. 

Further,  it  seems  to  me  that  the  fair  resnlt  of 
the  evidenoe  is,  that  in  regard  to  the  machinery 
whioh  vaa  tendered  for  shipment  and  shipped, 
the  cargo  was  not  snch  a  cargo  as  was  contem- 
plated by  the  charter-party.  It  contained  more 
large  pieces ;  it  was  more  balky  in  comparison 
to  its  weight,  and  it  was  more  awkward  for 
stowage  than  the  terms  of  the  charter-party 
would  naturally  have  led  the  owners  to  expect. 

These  being  the  material  facts  of  the  case, 
the  clause  in  the  charter-party  on  whioh  the 
question  turns  remains  to  be  considered.  The 
charter-party  has  this  provision — "Should  the 
vessel  not  carry  the  guaranteed  dead  vreight  as 
above,  any  expenses  incurred  from  this  cause  to 
be  bone  by  the  owners,  and  a  pro  rata  deduction 
per  ton  to  be  made  from  the  first  payment  of 
freight. 

What  is  the  meaning  of  this  provision  ?  What 
is  the  event  oontemplated  ?  Is  it  the  case  of  the 
vessel  (1)  not  aotoally  carrying  2000  tons  dead 
weight  from  any  caase  whatever ;  or  (2)  not 
carrying  that  weight  from  any  cause  not  attribut- 
able to  the  charterers  ? 

I  think  it  would  be  unreasonable  to  read  the 
provision  as  allowing  abatement  in  the  freight  in 
every  case  of  short  weight.  Snch  a  construction 
would  place  the  shipowners  at  the  mercy  of  the 
charterers.  They  might  fill  the  whole  space  at 
their  disposal,  and  yet  the  cargo  might  be  much 
under  the  contemplated  weight,  and  so  the  ship- 
owners would  lose  their  full  freight  without  any 
fault  on  their  part. 

I  think  that  the  provision  was  intended  to 
have  effect  in  the  event  of  the  vessel  not  carrying 
the  specified  weight,  assuming  the  cargo  ten- 
dered to  be  such  a  cargo  as  was  contemplated 
by  the  charter-party — that  is,  an  ordinary  general 
cargo  with  a  fair  and  reasonable  proportion  of 
machinery  corresponding  as  to  the  largest  pieces 
with  the  numbers,  dimensions,  and  weights 
specified  in  the  margin  of  the  charter-party.  In 
other  words  (to  put  it  most  favourably  for  the 
charterers),  the  provision  was  to  come  into  effect 
in  the  event  of  the  vessel  not  carrying  2000  tons 
dead  weight  from  any  cause  not  attributable  to 
the  charterers. 

I  think  that  the  loss  of  cargo  space  and  the 
short  weight  of  the  cargo  carried  on  the 
"Lauderdale"  were  attributable  to  the  char- 
terers. It  was  their  doing ;  I  do  not  say  it  was 
their  fault.  They  have  committed  no  breach  of 
the  charter-party.  They  were  not  bound  to  load 
a  full  and  complete  cargo,  and  no  blame  there- 
fore in  the  proper  sense  of  the  word  attaches  to 
them.  But  I  do  not  think  that  they  could  take 
advantage  of  the  stipulation  for  reduction  of 
freight  unless  they  tendered  a  cargo  of  the 
oontemplated  description  and  not  in  excess  of 
the  specified  weight.  They  did  tender  a  cargo 
of  proper  weight,  bat  it  was  not  of  the  contem- 
plated description,  and  the  result  was  that  that 
cargo  could  only  be  stowed  on  board  if  stowed 
improperly.  The  charterers  were  at  liberty  to 
load  the  vessel  with  snch  goods  as  they  pleased 
not  inconsistent  with  the  intention  of  the  charter- 
party.  They  did  not  take  the  trouble  to  avail 
themselves  of  the  whole  space  at  their  disposal. 
Why  should  the  shipowners  be  fined  for  that? 

I  think  that  the  charterers  were  altogether 
wrong  in  contending  that  the  shipowners  ought 


to  have  obtained  the  consent  of  the  owners  of 
the  machinery  and  the  consent  of  the  owners  of 
the  coal  to  a  method  of  stowage  which  would 
have  been  improper  without  the  oonsent  of  both. 
I  am  unable  to  understand  how  any  obligation  of 
that  sort  could  fall  on  the  shipowners. 

It  was  said  that  the  shipowners  placed  some 
coal  of  their  own,  for  whioh  space  was  reserved 
by  the  charter-party,  ataiong  the  machinery. 
But  that  does  not  prove  that  it  was  a  proper 
thing  to  do.  The  observation  seems  to  be  matter 
of  recrimination  rather  than  argument. 

It  was  urged  by  the  learned  oounsel  for  the 
respondents  that   the   charterers   knew  nothing 
about  the  vessel  except  what  was  told  them  in 
the  charter-party.     After  the  charter  was  signed 
they  gave  the  shipowners  in  ample  time  a  list  of 
the  goods    they  proposed    to   ship,   speoifying 
weight  and  dimensions.     With  this  list  before 
him  the  stevedore,  it  was  said,  had  as  good  means 
of  judging  whether  the  whole  2000  tons  oonld  be 
shipped  as  if  the  goods  had  been  arranged  on 
the  quay  alongside.     It  was  contended  that  tbe 
shipowners  and  the  stevedore  ought  to  have  pre- 
pared a  scheme  for  loading  the  vessel,  and  that 
when  it  was  found  that  the  whole  quantity  of 
cargo  could    not    be  shipped    the    shipowners 
ought  to  have  communicated  with  the  charterers 
and  given  them  an  opportunity  of  altering  or  re- 
arranging the  cargo.     Now,  that  might  have  been 
a  reasonable  course  for  the  owners  to  have  taken ; 
I  say  nothing  to  the  contrary.     But  advice  un- 
sought is  not  always  welcome,  and  I  am  not  sure 
that  if  any  such  advice  had  been  given  to  the 
charterers  they  would  not  have  told  the  ship- 
owners that  it  was  their  business  to  take  the 
cargo  and  stow  it  th3  best  way  they  oould.    Of 
oaurse  the  shipowners  knew  more   about  their 
vessel  than  the  charterers.     But  the  charterers 
ought  to  ha  ve  .known  more  about  the  cargo  they 
proposed  to  ship.     There  is  no  evidence  tending 
to  show  that  the  vessel  was  of  peculiar  construc- 
tion or  different  in  any  respect  frcftn  what  a 
charterer  with  the  charter-party  before  him  would 
have  been  led  to  expapt.     I  cannot  help  adding 
that  if  the  charterers'  really  felt  so  much  in  the 
dark,  and  so  helpless  as  they  are  now  represented 
to  be,  it  would  have  been  more  natural  for  them 
to  have  consulted  the  shipowners  and  the  steve- . 
dore  than  to  have  waited  for  advice  without 
giving  any  intimation  that  advice  was  expected 
or  that  advice  would  be  well  received. 

Neither  the  appellants  nor  the  respondents 
were,  I  think,  conspicuously  reasonable.  Bat 
the  respondents  were  the  more  unreasonable  of 
the  two,  and,  what  is  more  to  the  purpose,  I 
think  they  took  a  wrong  view  of  the  construction 
of  the  charter-party,  and  of  their  own  position. 

I  therefore  agree  that  the  appeal  ought  to  be 
allowed. 

Interlocutors  appealed  from  reversed  with  costs, 
and  cause  remitted  to  Court  of  Session  with 
directions  to  give  the  appellants  decree  for  the 
sum  claimed  by  them,  together  with  their 
expenses  in  the  Court  of  Session. 

Counsel  for  the  Appellants — Finlay,  Q.O. — 
Leok.  Agents — Lowless  A  Company,  for  Web- 
ster, Will,  &Bitchie,  S.S.C. 

Oounsel  for  the  Beapondents — Gorell  Barnes, 
Q.O.— W.  S.  Bobson.  Agents-  Stibbard,  Gibson, 
&  Company,  for  Boyd,  Jameson,  &  Kelly,  W.S. 
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Monday,  April  8,  1889. 

(Before  Lord  Ohanoellor  (Halsbnry),  and  Lorda 
Watson  and  Macnaghten.) 

UUBRAT  AND   OTHERS    (gREGOBT's    TRUS- 
TEES) V.  MRS  gregort's  trustees 

AND  OTHERS. 
(^AnU,  Tol.  xxiT.,  p.  266 ;  and  14  B.  868.) 

Sueeeition — Vuting — Nearett  «f  Kin — Detiina- 
tion-oter — Period  of  Distribution. 

By  postnnptial  contract  Bponses  conveyed 
to  each  other  in  liferent,  and  to  the  children 
of  the  marriage,  if  any,  in  fee,  the  whole 
estate  of  each,  the  fee  of  both  estates  to  be 
divisible  by  the  hnsband  of  the  marriage, 
snob  division  to  take  effect  after  the  death 
of  the  surviving  spouse,  and  at  majority  or 
marriage  of  the  children.  Powers  of  advanc- 
ing f onds  for  their  maintenance  and  educa- 
tion, or  settlement  in  business,  were  given 
to  certain  named  trustees.  Shonld  all  the 
ohildren  die  during  the  life  of  the  mrviving 
aponse  the  fnnds  were  (failing  a  disposition 
by  the  sponses  severally)  to  suffer  division 
after  the  decease  of  the  survivor,  by  the 
hasband's  funds  falling  to  his  own  nearest  of 
kin,  and  the  wife's  falling  to  her  own  nearest 
of  kin.  The  husband  died  withont  executing 
any  fnrther  deed,  sarvived  by  his  widow 
and  one  ohild.  The  latter  died,  sarvived  by 
an  only  son.  The  widow  sold  certain  herit- 
able property,  which  had  been  bought  by 
her  husband,  and  conveyed  the  same  with 
consent  of  her  grandson.  The  price  of  the 
subject  was  delivered  to  trustees  to  be  held 
far  those  entitled  thereto  under  the  above 
named  contract  Tbe  grandson  died  under 
age  disposing  of  any  right  he  might  have  in 
the  said  price  in  favour  of  his  grandmother, 
who  dealt  therewith  in  her  will. 

Held  {rev.  the  judgment  of  the  Oonrt  of 
Session)  (t)  that  the  persons  favoured  as  to 
the  husband's  estate  were  his  nearest  of  kin 
as  a  class  to  be  ascertained  as  at  his  own 
death;  (2)  that  the  grandson's  will  carried 
the  price  of  the  heritable  subjects,  as  it  had 
not  been  challenged  within  the  prescribed 
period. 

Opinion  {per  Liord  Watson)  that  as  a  result 
of  the  Moveable  Succession  Act  1855  (18  and 
19  Tiot.  cap.  23)  "nearest  of  kin"  is  not 
equivalent  to  heirs  tn  mobUibus. 

Haldan4'$  Tru$Ue*  v.  Mwrpihy,  December 
16,  1881,  9  B.  269,  doubted. 
This  case  is  reported  anU,  toL  zziv.,  p.  266,  and 
14  B.  868. 

The  second  parties,  the  trustees,  and  executors 
of  Mrs  Lisette  Gregory  appealed. 
At  delivering  judgment — 
IioxD  Watson — My  Lords,  this  appeal  depends 
upon  the  construction  of  a  destination  by  the  late 
Dr  William  Gregory,  which  occurs  in  a  post- 
nuptial contract  between  him  and  the  deceased 
Mrs  Lisette  Scott  or  Gregory,  executed  in  March 
1840.  The  spouses  thereby  conveyed,  each  to 
the  other,  in  the  erent  of  his  or  her  surviving 
in  liferent,  and  to  the  ohildren  of  the  marriage 


in  fee,  certain  funds  and  estate  specially  described, 
and  in  general  the  whole  estate,  heritable  and 
moveable,  then  belonging  to  them,  or  which 
might  be  acquired  by  them  during  the  subsist- 
ence of  the  marriage.  Power  was  given  to  Dr 
Gregory  to  apportion  the  fee  amongst  the  children, 
and  faUing  appointment  by  him  it  was  declared 
that  they  shonld  take  share  and  share  alike.  Two 
declarations  are  added,  the  first  of  which  reserves 
power  to  the  spouses  severally  to  dispose  of  their 
own  estate  by  testament,  to  take  effect  at  the  death 
of  the  longest  liver,  in  the  events  either  of  there 
being  no  ohildren  of  tbe  marriage  alive  at  the 
death  of  the  predecessor,  or  of  ohildren  then  ex- 
isting but  dying  in  the  lifetime  of  the  survivor. 
The  second  provides  that  in  the  same  events,  and 
failing  such  disposition  by  will,  the  whole  estates 
settled  shall,  on  the  expiry  of  the  survivor's  life- 
rent, "suffer  division  in  manner  after  mentioned 
— that  is  to  say,  the  whole  funds  and  estate  above 
mentioned  belonging  or  which  may  belong  to 
the  said  Dr  WilUam  Gregory  shall  taH  to  and  be- 
come the  property  of  his  own  nearest  of  kin,  and 
the  whole  funds  and  estate  above  mentioned  be- 
longing to  or  which  may  belong  to  the  said  Mrs 
Lisette  Scott  or  Gregory,  shall  fall  to  and  become 
tbe  property  of  her  nearest  of  kin." 

Dt  Gregory  died  in  1868  survived  by  his  widow 
and  one  child  of  their  marriage,  James  Liebig 
Gregory,  who  died  in  1863  leaving  an  Infant  son 
Henry,  born  in  November  1862.  The  estate 
specifically  conveyed  by  Dr  Gregory  consisted 
of  moveables,  but  in  tbe  year  1848  he  purchased 
with  his  own  funds  (whether  acquired  before  or 
after  tbe  data  of  the  postnuptial  coutraot  does 
not  appear)  certain  heritable  subjects  in  Princes 
Street,  Edinburgh,  at  tbe  price  of  £2276.  The 
liferentrix,  who  bad  made  up  a  title  to  these  sub- 
jects upon  the  assumption  that  the  deed  of  1840 
gave  her  a  right  of  fee,  sold  them  in  1877  for 
£7600.  In  consequence  of  objections  taken  by 
the  purchasers  to  the  validity  of  her  title  an  ar- 
rangement was  come  to  by  which  she  executed  a 
disposition  in  their  favour,  with  the  consent  and 
concurrence  of  her  grandson  Henry,  then  a  minor 
(who  subsequently  expede  a  title  through  his 
father  James  Liebig  Gregory),  and  the  price  was 
invested  in  the  names  of  three  gentlemen,  who 
granted  a  declaration  of  trust  acknowledging  that 
they  held  the  money  as  a  turrogatum  for  the  sub- 
jects sold,  to  be  applied  in  terms  of  the  destina- 
tion and  eonditions  in  the  postnuptial  contract. 
Henry  Gregory  died  in  1881  unmarried  and  in 
minority,  leaving  a  settlement  by  which  he  be- 
queathed to  his  grandmother  his  whole  right  and 
interest  in  and  to  the  trust  fund  of  £7600. 

Mrs  Gregory  died  in  May  1885,  when  the  fund 
in  question  was  claimed  by  various  parties.  In 
order  to  ascertain  judicially  which  of  them  had  the 
best  right  to  it  a  special  case  was  presented  to  the 
Court  of  Session  by  (1)  tbe  trustees  of  the  fund, 
who  are  mere  stakeholders;  (2)  testamentary 
trustees  of  Mrs  Gregory ;  (8)  the  heirs  in  heritage 
of  Dr  Gregory  and  also  of  Henry  Gregory  as  at 
the  death  of  the  liferentrix ;  (4)  the  representa- 
tives of  the  late  Lieutenant-Oolonel  Gregory, 
who  was  the  heir-at-law  db  inieitato  of  Henry 
Gregory  ;  and  (6)  the  next-of-kin  of  Dr  Gregory 
as  at  the  time  of  his  widow's  death.  A  majority 
of  the  First  Division,  consisting  of  the  Lord 
President  (Inglis),  with  Lords  Mure  and  Adams, 
diu.  Lord  Shand,  by  interlocutor  dated  the  2l8t 
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of  January  1887,  preferred  the  parties  of  the 
fifth  part,  who  are  the  only  respondents  appear- 
ing in  this  appeal,  the  appellants  being  the  tma- 
tees  of  Mrs  Oregory,  the  parties  of  the  second 
part  who  claim  the  fnnd  as  personal  estate  of 
Henry  Gregory,  which  was  carried  to  their  author 
by  his  mortit  eausa  settlement. 

The  eonyeyanee  of  Dr  Gregory's  estate  was 
according  to  its  terms  to  take  effect  at  his  death, 
and  there  being  a  direct  destination  of  the  fee  to 
children  necessarily  natii  and  not  naieiturU,  I 
think  it  Tested  in  James  Liebig  Gregory  upon 
his  father's  decease.  -  In  considering  the  qn^ity 
of  the  interest  which  then  vested  in  him  the  power 
reserved  to  Dr  Gregory  to  make  another  disposi- 
tion of  his  estate,  in  the  events  which  have  since 
ocourred,  need  not  be  taken  into  account.  In 
BalderiUm  v.  Fulton  (19  Ooart  Sees.  Oas.  (2nd 
series)  293)  it  was  held  that  the  existence  of 
such  a  power  does  not  impede  vesting,  and  in 
the  present  case  it  was  never  exercised  by  Dr 
Gregory  and  expired  with  him.  Whether  James 
Liebig  Gregory  took  a  right  of  property  absolute 
or  subject  to  defeasance  must  depend  upon  the 
terms  of  the  second  declaration.  He  was  the 
nearest  of  blood  to  his  father  in  both  lines  of 
succession  at  the  death  of  the  latter  in  1858,  and 
if  ha  was  also  "  nearest  of  kin  "  within  the  mean- 
ing of  the  deed  he  became  the  absolute  owner  of 
the  estate  conveyed  by  Dr  Gregory.  If,  on  the 
other  hand,  the  words  "  nearest  of  kin  "  be  taken 
to  represent  a  class  ascertainable  at  the  death  of 
the  liferentrix,  and  therefore  exclusive  of  the 
settlor's  descendants,  the  fee  which  vested  in  him 
and  his  issue  was  subject  to  divestiture  and  be- 
came divested  by  their  failure  in  the  lifetime  of 
Mrs  Gregory. 

So  long  as  the  old  law  governing  the  descent  of 
personal  estate  remained  unaltered  the  term 
"nearest  of  kin"  and  equivalent  expressions 
were  used  to  designate  the  class  of  blood-relations 
entitled  to  the  moveable  succession  of  an  intes- 
tate. That  succession  belonged,  as  stated  by 
Lord  Stair  (iii.  8,  81),  "  to  the  nearest  of  kin  who 
are  the  defunct's  whole  agnates,  male  or  female, 
being  the  kinsmen  of  the  father's  side  of  the 
nearest  degree,  without  primogeniture  or  right  of 
representation  ;  wherein  those  joined  to  tU)  de- 
funct by  both  bloods  do  exclude  the  agnates  by 
one  blood."  In  the  common  law  of  Scotland 
next-of-kin  and  heirs  in  mobiUbut  meant  one  and 
the  same  thing,  but  another  meaning  might  of 
course  be  impressed  upon  the  term  "  next-of-kin  " 
occurring  in  a  written  instrument  if  the  context 
showed,  either  expressly  or  by  reasonable  im- 
plication, that  the  testator  or  settlor  used  it  in  a 
different  sense.  Thus,  in  Connell  v.  Oritnon 
(5  Court  Sess.  Cas.  (3rd  series)  379),  where  the 
succession  to  a  landed  estate,  held  under  a  deed 
of  entail  feudalised  in  1782,  devolved  in  the  year 
1863  in  terms  of  the  ultimate  substitution  upon 
the  entailer's  ' '  own  nearest  of  kin  and  their  heirs 
and  assignees  and  disponees  whomsoever,"  the 
Court,  having  regard  to  the  whole  tenor  and  ob- 
jects of  the  deed,  were  of  opinion  that  the  en- 
tailer meant  by  these  words  to  describe  his  nearest 
blood  relation  in  the  line  of  heritable  succession, 
and  they  accordingly  gave  the  estate  to  his  heir  of 
line  in  preference  to  an  agnate  who  was  one  degree 
nearer  in  blood.  Again,  in  Scott  v.  Seott  (14 
Court  Sess.  Oas.  (2nd  series)  1067),  a  testator 
directed  the  residue  of  his  trust-estate  to  be  paid 


over  to  his  "nearest  relations," «nd  the  Second 
Division  held  that  the  settlement  contained  suffi- 
cient indications  of  his  intention  to  include  in 
that  term  nephews  and  nieces  of  the  half  as  well 
as  of  the  full  blood.  In  affirming  the  judgment 
the  Lord  Chancellor  (Oranworth),  2  Maoq.  281, 
said — "  If,  indeed,  the  words  of  his  will  had  been 
merely  that  the  testator  gave  the  residue  to  his 
"  nearest  relations,"  without  more,  no  doubt  they 
would,  according  to  the  law  of  Scotland,  mean 
those  persons  who  would  have  taken  in  the  STent 
of  his  intestacy.  But  here  the  question  is  not 
who  would  take  in  the  event  of  intestacy,  because 
the  testator  has  been  his  own  interpreter  of  what 
he  intended." 

The  Act  18  and  19  Vict.  c.  23,  altered  the  rule 
of  moveable  succession  by  admitting  representa- 
tion among  descendants,  and  in  the  collateral  line 
among  brothers  and  sistisrs  and  their  descendants, 
and  also  by  giving  a  share  to  the  father,  and,  in 
the  case  of  his  predecease,  to  the  mother  of  an 
intestate  dying  without  issue.  But  the  term 
"next-of-kin"  is  still  used  in  that  statute  to 
denote  those  persons  who  woald  have  been  the 
legal  heirs  of  the  intestate  under  the  old  law,  and 
it  expressly  reserves  to  them  exolnsive  right  to 
the  office  of  exeootor  in  competition  with  obildren 
or  remoter  descendants  of  persona  who  would 
have  been  next-of-kin  if  they  had  survived  the 
intestate.  The  effect  which  these  enactments 
may  have  npon  the  significance  of  the  words 
"  nearest  of  kin"  was  recently  discussed  by  the 
learned  Jndgfs  of  the  First  Division  in  Tou7>g'$ 
TnuUe*  V.  Janet  (8  Court  of  Sess.  Oas.  (4th 
Series)  242),  but  the  circumstances  of  the  case 
made  it  unnecessary  to  give  any  decision  on  the 
point.  One  thing  is  clear,  that  the  expression  ia 
no  longer  equivalent  to  legal  heirs  in  nu^UOnt*, 
inasmuch  as  it  does  not  include  all  the  memben 
of  that  class.  It  appears  to  me,  however,  that 
in  its  legal  sense  the  expression  is  still  applicable 
to  those  members  of  the  class  who  would  have 
been  the  sole  heirs  before  the  passing  of  the 
Act,  and  are  now  preferably  entitled  to  administer 
the  succession  of  the  intestate.  There  may  be 
a  question  whether,  and  how  far,  the  surviving 
parent  ef  a  defunct  ought  to  be  regarded  as  one 
of  his  next-of-kin.  Upon  that  point,  which  doe* 
not  arise  in  this  case,  I  express  no  opinion. 

Of  the  three  learned  Judges  constituting  the 
majority  in  the  Court  below,  one  only  relies  upon 
the  case  of  Wannop  v.  Murphy  (9  Court  Sesa. 
Cas.  (4th  series)  269),  whioh  was  decided  in  1881 
by  a  bench  of  seven  Judge*.  Lord  Adam  no 
doubt  oonsidered  himself  bound  by  that  decision, 
whioh,  if  well  founded,  appears  to  me  to  be  a 
direct  authority  for  the  judgment  now  appealed 
from.  In  that  case  a  testatrix,  who  died  in  1877, 
directed  her  trustees  to  pay  the  whole  income  of 
the  residue  of  her  estate  equally  to  and  between 
her  nieces  A  and  B  during  their  lifetime,  and  on 
their  deaths  to  convey  one-half  of  the  capital  to 
the  children  of  A,  and  the  other  half  to  the  chil- 
dren of  B,  declaring  that  it  should  be  in  the 
power  of  the  trustees  to  deUy  the  division  until 
the  children  attained  the  age  of  twenty  two,  they 
receiving  the  free  income  in  the  meantima  In 
the  event  of  A  and  B  dying  without  issue,  or  of 
such  issue  predeceasing  the  last  mentioned  period 
of  division,  the  trustees  were  directed  to  pay  and 
convey  the  residue  to  and  among  the  troster'B 
"  own  nearest  heirs  in  moTMbles  whomao«T«r, 
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the  diridon  always  being  p«r  ttirpet  and  not  p«r 
capita."  A  and  B  both  died  vithont  liaring  had 
iasae.  The  Lord  Jnstioe-Olerk  (Monoreifl),  with 
Ijords  Deas,  Yoang,  and  Crtigbill,  held,  in  these 
oircnmitanceB,  (1)  that  no  interest  rested  in  the 
heirs  whatsoeyer  of  the  testatrix  before  the  period 
of  distribution ;  and  (2)  that  these  heirs  were  a 
olan  to  be  ascertained  as  at  that  period,  and  not 
as  at  her  death,  and  decree  was  prononnoed  in 
aooordanoe  with  their  opinions.  The  Lord  Presi- 
dent (Inglis),  and  also  Lords  More  and  Shand, 
dissented  from  the  jndgment,  being  of  opinion 

(1)  that  the  residae  vested  a  morte  tatatorii  in 
the  heirs  called  by  the  ultimate  destination,  sub- 
ject to  defeasance  to  the  extent  of  one-half  in  the 
event  of  A  having  issue,  and  to  the  extent  of  the 
other  half  in  the  event  of  B  having  issne ;  and 

(2)  that  A  and  B,  the  liferentrioes,  being  among 
the  heirs  in  mobiUbui  of  the  testatrix  at  the  time 
of  her  death,  each  took  a  share  of  the  capital, 
which  passed  to  their  representatives.  Upon  both 
these  points  I  concur  in  the  opinion  of  the  mino- 
rity. I  cannot  reconcile  the  judgment  of  the 
majority  npon  the  first  point  with  the  decision  of 
thia  Honae  in  Taylor,  8  App.  Oas.  1287,  and  npon 
the  second  with  its  decisions  in  BuUeck  v.  Dovmei, 
9  H.  of  L.  Oas.  1,  and  Mortimore  v.  Mortimort, 
4  App.  Cas.  488.  These  last  were  not  Scotch 
oases,  bat  in  neither  did  the  judgment  of  the 
Honae  proceed  upon  any  specialty  of  English  law, 
and  the  canon  of  construction  which  they  recog- 
nise appears  to  me  to  be  applicable  to  the  language 
of  a  Scotch  deed  which  has  not  acquired  teohnl«J 
significance,  and  falls  to  be  construed  according 
to  the  intention  of  the  maker.  The  rule,  as  I 
understand  it,  is  simply  this,  that  in  oases  where 
a  testator  or  settlor,  in  order  to  define  the  persons 
to  whom  he  is  making  a  gift,  employs  language 
oommenly  descriptive  of  a  class  ascertainable  at 
the  time  of  his  own  death,  he  mast  prima  fade, 
and)  in  the  absence  of  expressions  indicating  a 
different  intention,  be  understood  to  refer  to  that 
period  for  the  selection  of  the  persons  whom  he 
means  to  favour.  In  my  opinion  the  rule  has 
no  other  effeat  than  to  attribute  to  the  words  used 
their  natural  and  primary  meaning  unless  that 
meaning  is  displaced  by  the  context 

In  the  present  case  I  do  not  think  it  necessary 
to  consider  what  would  have  been  the  result  of 
attributing  to  the  expression  "nearest  of  kin" 
the  meaning  which  it  may  be  taken  to  have  borne 
■inoe  the  Act  of  1865  became  law.  The  deed 
which  we  have  to  construe  is  not  a  will  which 
might  be  held  to  speak  as  at  the  decease  of  Dr 
Qregory.  So  far  as  the  interests  of  children  of 
the  marriage  are  eoncemed  it  is,  in  substance  as 
v«dl  as  form,  a  mutual  contract,  and  its  pactional 
provisions  must  be  construed  now  in  the  same 
aense  in  which  they  were  understood  by  the  con- 
tracting parties  at  the  time  of  its  execution  in 
1840,  I  cannot  eonoeive  that  they  meant  the 
class  whom  they  then  preferred  to  vary  with 
subsequent  alterations  in  the  law  of  intestacy. 
Their  deed  of  contract  contains  no  invocation  of 
intestacy  in  the  proper  sense  of  the  word.  Dr 
Gregory's  estate  is  not  left  to  descend  ab  intatato, 
but  the  then  existing  law  is  referred  to  for  the 
purpose  of  describing  the  persons  who  are  to  take 
provitioru  hominii.  In  these  circumstances  I  am 
of  opinion  that  bis  "nearest  of  kin"  within  the 
meaning  of  the  deed  are  the  same  person  or  per- 
sons to  whom  the  law  prevailing  in  1640  would 


have  assigned  his  intestate  moveable  succession 
at  the  time  of  his  death  in  1868.  I  can  find 
nothing  adverse  to  that  interpretation  of  the  deed, 
unless  it  be  the  suggestion  that  it  is  improbable 
the  sponses  should  have  intended  to  make  • 
direct  conveyance  to  their  children  and  also  to 
include  them  in  the  destination  to  their  "  nearest 
of  kin."  That  is  a  kind  of  probability  which  has 
frequently  been  put  forward  without  success  in 
oases  of  this  description,  and  whenever  it  is,  as 
here,  unsupported  by  the  context  it  can  only  afford 
material  for  conjecture. 

In  the  course  of  the  argument  it  was  pointed 
out  that  in  the  event  of  your  Lordships  holding 
that  the  subject  of  this  litigation  vested  absolutely 
in  James  Liebig  Gregory  at  the  time  of  his  father's 
death  that  would  re-open  a  question  between  the 
present  appellants  and  the  parties  of  the  fourth 
part,  who  represent  the  heir  of  line  of  his  son 
Henry.  They  daim  upon  the  footing  that  the 
trust  fund  was  heritable  in  the  person  of  Henry, 
who  died  in  minority,  and  did  not  pass  by  his 
will.  They  were  called  as  respondents,  but  did 
not  appear  by  counsel,  and  it  was'  not  against 
their  interest  that  the  interlocutor  under  appeal 
should  be  reversed.  Had  I  not,  on  consideration, 
been  of  opinion  that  their  claim  is  untenable  I 
should  have  thought  it  advisable  either  to  give 
them  an  opportunity  of  being  heard  for  their 
interest  before  disposing  of  the  appeal  or  to 
remit  the  cause.  But  it  has  long  been  settled 
that  a  minor  puiet  can  dispose  of  his  heritable 
estate  with  the  effect  of  altering  his  succession 
by  an  onerous  contract  of  sale.  It  remains  open 
to  him,  or  to  his  heir-at-law,  to  set  aside  the 
transaction  intra  quadriennium  tttiU  on  proring 
that  it  was  to  the  enorm  lesion  of  the  minor. 
But  the  period  limited  for  such  challenge  has  run 
out,  and  the  sale  of  1877  is  now  as  valid  as  if 
Henry  Qregory  had  been  of  full  age  at  the  time. 
The  terms  of  the  trust,  under  which  the  price  is 
still  held,  were  intended  for  the  protection  of 
contingent  interests  which  might  be  set  up  under 
the  deed  of  1840,  and  cannot  affect  the  rights 
inter  te  of  Henry  Gregory's  representatives. 

For  these  reasons,  I  am  of  opinion  that  your 
Lordships  ought  to  reverse  the  interlocutor  ap- 
pealed from,  and  to  declare  that  the  appellants, 
the  parties  of  the  second  part,  are  entitled  to  the 
whole  funds  held  in  trust  by  the  parties  of  the 
first  part,  and  I  move  accordingly. 

The  LoxD  0HAN0KIJ.OB  (HiLLSBUBT)  aud  Loss 
Macnaohtxh  entirely  concurred. 

Interlocutor  so  far  as  appealed  from  reversed, 
with  a  declaration  that  the  parties  of  the  second 
part  are  entitled  to  the  whole  funds  held  in  trust 
by  the  parties  of  the  first  part 

Counsel  for  the  Appellants— Sir  Horace  Davey, 
Q.O.— Graham  Murray  —  Haldane.  Agenta— 
Lee  &  Pembertons,  for  Tods,  Murray,  A,  Jamie- 
son,  W.S. 

Counsel  for  the  Bespondent— Bigby,  Q.C.— 
Low.  Agents— Hanbury,  Button,  &  Whitting, 
for  J.  8.  &  J.  W.  Fraser-Tytler,  W.S. 
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Monday,  June  24. 


(Before  Lorda  Henohell,  WatBon,  and  Fitzgerald.) 

SCOTTISH  DRAINAGE  AND  IMPROVEMENT 

COMPANY  V.  CAMPBELL. 

(_Ante,  Tol.  XXT.,  p.  101 ;  and  15  R.  108.) 

Bight  in  Seeuritg—Pertonai  or  Seal—AbtUute 
Ordtr  Charging  Pte  of  Landt— Glebe— Pariih 
MirUiter — SeoUith  Drainage  and  Improvement 
Company'*  Aett  1856  and  1860  (19  and  20  Vict. 
e.  70,  and  23  and  24  Viet.  e.  170). 

The  Scottish  Drainage  and  Improvement 
Company's  Act  1866,  seo.  49,  provides  for 
the  exeoation  bytheEndosnreOommissionars 
of  an  absolnte  order  charging  the  amount  of 
improvement  ezpenditare  ' '  npon  the  fee  of 
the  lands  improved. "  The  form  of  the  ab- 
solute order  is  prescribed  by  Sohedale  0  of 
the  statute,  and  by  it  the  fee  of  the  lands  is 
charged,  but  no  personal  obligation  is  im- 
posed. Seo.  61  provides — "Every  charge  On 
land  by  virtue  of  this  Act  may  be  recovered 
by  the  Oompany  or  the  person  for  the  time 
being  entitled  to  the  same,  by  the  same 
means  and  in  like  manner  in  all  respects  as 
any  feu-duties,  or  rent,  or  annual  rent,  or 
other  payment  out  of  the  same  lands  would 
be  recoverable  in  Scotland. " 
In  a  case  where  an  absolute  order  had  been 

granted  in  the  form  prescribed  by  Schedule 
,  charging  the  fee  of  a  glebe  with  an  annual 
rent  charge  in  respect  of  an  advance  made 
to  the  parish  minister  for  improvements  on 
the  glebe — held  {aff.  the  judgment  of  the 
Court  of  Session)  that  the  Enclosure  Com- 
missioners had  not  a  personal  action  against 
the  succeeding  minister  for  the  rent  charge 
under  the  Act. 
This  case  is  reported  ante,  vol.  xxv.,  p.  101,  and 
16  B.  108. 

The  Scottish  Drainage  and  Improvement  Oom- 
pany appealed. 
At  delivering  judgment — 
LoBD  Hebsoheu. — My  Lords,  the  only  ques- 
tion that  arises  upon  this  appeal  is,  whether  the 
appellants  can  maintain  a  personal  action  against 
the  respondent  in  respect  of  his  occupation  of 
certain  land  over  which  they  have  obtained  a 
charge.  That  charge  has  been  obtained  by  reason 
»f  an  advance  made  in  pursuance  of  the  provi- 
visions  of  the  Scottish  Drainage  and  Improvement 
Company's  Act  1866,  under  which  a  limited  owner 
is  enabled  to  obtain  an  advance  for  the  improve- 
ment of  his  land,  and  by  pursuing  the  course 
there  prescribed  to  give  a  charge  upon  the  land 
which  binds  it  in  the  hands  of  bis  successors. 

The  62nd  section  of  the  Act  provides  that 
"when  the  fee  of  any  land  is  in  pursuance  of 
this  Act  charged  with  any  money,  the  company 
shall  be  entitled  to,  and  shall  have  from  the  time 
from  which  such  rent  charge  shall  commence  and 
take  effect,  a  charge  upon  such  land  for  thff 
money  ascertained  and  approved  by  the  Com- 
missioners as  aforesaid" — that  is,  the  Enclosure 
Commissioners,  whose  assent  must  be  obtained 
in  order  to  create  a  valid  charge  under  the  Act. 
The  section  further  provides  that  "such  lands 


shall  henceforth  be  and  oontinne  liable  te  the 
payment  of  such  charge, "and  it  gives  the  charge 
priority,  speaking  generally,  overall  other  charges. 
It  therefore  in  terms  not  merely  creates  a  charge 
upon  the  land,  but  provides  that  the  land  is  to  be 
liable  for  the  payment  of  the  charge.  So  far  as 
that  section  is  concerned  it  is  obvious  that  there 
can  be  no  question  of  the  creation  of  any  per- 
sonal liability,  and  if  that  provision  stood  alone 
it  is  concedeid  on  the  part  of  the  appellants  that 
the  only  remedy  of  the  drainage  company  must 
be  by  real  diligence — that  is  to  say,  by  proceed- 
ing according  to  Scotch  law  for  the  recovery  of 
the  payments  to  be  made  out  of  the  land. 

But  the  appellants  place  reliance  upon  the  61st 
section  of  the  Company's  Act  as  giving  them  the 
right  to  enforce  the  liability  personally  which 
they  claim  by  this  action  to  enforce  against  the 
respondent.  Before  applying  myself  to  the  terms 
of  that  section,  I  desire  to  say  that  when  an  Act 
of  this  description  is  obtained  by  a  company  in- 
corporated for  purposes  of  profit,  to  confer  upen 
them  rights  and  powers  which  they  would  BOt 
have  at  common  law,  the  provisions  of  such  a 
statute  must  be  somewhat  jealously  scrutinised, 
and  I  think  that  they  ought  not  to  be  held  to 
possess  any  right  unless  it  be  given  in  plain  terms 
or  arises  as  a  necessary  inference  from  the 
language  used.  The  61st  section  does  not  in 
terms  create  any  personal  liability.  The  appel- 
lants seek  to  infer  that  liability  solely  from  the 
nature  of  the  remedy  which  that  section  gives  to 
the  company.  The  section  provides  that  "  every 
charge  on  land  by  virtue  of  this  Act  may  be 
recovered  by  the  company"  *'by  the  same  means 
and  in  like  manner  in  all  respects  as  any  fen- 
dnties,  or  rent,  or  annual  rent,  or  other  payment 
out  of  the  same  lands  would  be  recoverable  in 
Scotland."  Now,  it  is  said  that  that  provision 
was  unnecessary  if  the  only  effect  of  it  was  to 
enable  the  appellants  to  enforce  a  charge  by  real 
diligence.  My  Lords,  I  do  not  stop  to  inquire 
whether  that  view  be  correct  or  not.  I  think  it 
is  only  natural,  even  if  the  Court  would  have 
inferred  such  a  right  from  the  mere  creation  of 
the  charge,  that  the  right  should  be  given  in 
express  terms  when  you  were  creating  a  charge 
of  this  peculiar  character — a  charge  which  was 
created  pursuant  to  these  statutory  provisions. 
However  that  may  be,  I  think  it  clear  that  the 
language  of  this  section  is,  at  least  primarily, 
directed  to  the  mode  of  recovering  the  charge 
itself  out  of  the  land. 

The  contention  of  the  appellants  rested  mainly 
upon  the  provision  relating  to  the  recovery  of 
feu-duties.  It  was  said  that  feu-duties  are 
recoverable  not  only  by  real  diligence,  but  also 
by  a  personal  action  against  the  original  vassal  or 
against  any  person  who  subsequently  comes  into 
occupation  of  the  land  in  terms  of  the  feu-charter, 
and  that  inasmuch  as  this  section  provided  that 
the  charge  might  be  recovered  "by  the  same 
means  and  in  like  manner  in  all  respects  as  any 
feu-duties  out  of  the  same  lands,  "that  by  implica- 
tion must  mean  that  the  same  kind  of  personal 
action  which  the  superior  would  bave  against  any 
person  in  occupation  as  his  vassal  was  intended 
by  this  Act  to  be  possessed  by  the  Drainage  Oom- 
pany against  the  person  in  occupation  of  the  land 
over  which  the  charge  was  created. 

Now,  my  Lords,  I  think  that  the  language  of 
the  Act  does  not  necessarily,  and  does  not  even 
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naturally,  bear  snoh  a  conBtmoUon.  It  is  obTiovs 
tliat  the  words  "fen-dnties,  or  rent,  or  annual 
rent,  or  other  payment  oat  of  the  same  lands" 
are  all  coapled  together,  and  the  use  of  the  word 
"other"  before  the  word  "payment"  indicates 
clearly  that  the  Legislature  is  speaking  of  "  feu- 
dntiea,  or  rent,  or  annual  rent"  in  relation  to 
tbeir  being  "payments  oat  of  the  land."  They 
are  bonnd  together  by  that  common  character 
tbat  they  are  all  obligations  for  payment  oat  of 
the  land,  and  it  la  only  in  so  far  as  they  are  pay- 
ments oat  of  or  woold  be  recoverable  as  payments 
ont  of  "the  same  lands"  that  they  are  made 
reooTerable  in  the  case  of  this  particnlar  charge, 
beoaose  they  are  made  reooyerable  by  the 
same  means  and  in  like  manner  in  all  re- 
spects BB  fea-daties  or  other  payments  oat  of 
the  same  lands.  And  what  is  made  recoverable  ? 
The  provision  in  respect  of  recovery  has  relation 
to  a  "charge  on  land."  It  is  only  in  respect  of 
its  being  a  charge  that  it  is  made  recoverable  in 
the  same  way  as  fea-dnties  or  other  payments  ont 
of  the  kmd. 

My  Lords,  those  words  are  perfectly  apt  to 
confer  apon  the  company  for  the  enforcement  of 
that  charge  to  which  the  land  has  been  in  terms 
rendered  liable  every  mode  of  recovery,  every 
mode  of  real  diligence,  which  was  open  for  the 
enforcement  of  any  of  these  other  payments  which 
were  charges  upon  the  land  in  respect  of  their 
being  payments  oat  of  the  land.  Is  it  possible  to 
say  that  beyond  those  rights  there  has  been  con- 
ferred upon  the  company  a  right  to  enforce  a 
personal  liability?  No  doubt  personal  liability 
may  be  enforced  as  regards  fea-daties  not  only 
against  the  original  vassal,  bat  also  any  occupier 
t^ng  sabsequently  under  the  feu-charter.  But 
if  such  a  liability  be  enforceable,  it  does  not 
arise  by  reason  of  the  charge  upon  the  land,  it 
is  not  a  mode  of  enforcing  the  payment  oat  of 
the  land,  but  it  is  a  mode  of  enforcing  a  personal 
obligation  which  comes  into  existence  owing  to 
the  creation  of  the  relation  of  superior  and  vassal, 
or,  it  may  be  said,  owing  to  Uie  covenant  for 
payment  which  arises  from  the  original  fen- 
olutrter  running  with  the  land,  and  passing  to 
the  person  who  afterwards  takes  the  land  from 
the  original  vassal.  In  whatever  light  it  is  to  be 
regarded,  that  certainly  is  the  enforcement  either 
of  a  contractual  or  of  a  jtMM^oontractual  obliga- 
tion. Now,  here  there  is  no  such  original  liability 
created  at  all  in  respect  of  the  payment — it  is 
never  made  anything  except  a  charge  upon  the 
land,  and  there  is  certainly  no  such  relation 
created  between  the  drainsige  company  and  the 
oceapier  from  time  to  time  of  the  land  as  is 
created  between  the  fenar  and  his  vassal,  or  the 
person  representing  the  fenar  and  any  sabsaquent 
vassal. 

My  Lords,  I  have  dealt  principally  with  the 
words  "fea-daties  "  which  are  here  used,  because 
those  were  most  relied  upon  by  the  learned  coun- 
sel for  the  appellants ;  but  I  do  not  think  that 
the  other  words  render  the  case  any  stronger  in 
the  direction  of  his  contention.  On  the  contrary, 
as  was  pointed  out  by  Lord  M'Laren,  if  yon  are 
to  regard  these  words  as  implying  personal  lia- 
bility, the  person  who  wonld  become  upon  the 
death  of  an  occupier  liable  to  these  payments 
would  not  in  all  oases  be  the  same— (15  Gonrt 
Sess.  Cas.  (4th  series),  note  at  p.  110).  In  the 
case  of  rent  it  might  be  the  executor,  in  the'  case 


of  fea-daty  the  successor,  and  consequently  yon 
wonld  be  involved  in  very  considerable  difficulties 
if  you  were  to  say  that  this  clause,  which  only 
relates  to  the  mode  of  recovery,  also  determines 
the  person  against  whom  the  recovery  is  to  be 
had,  because  the  contention  of  the  appellants  is 
and  must  be  not  merely  that  this  section  in  effect 
says  that  there  shall  be  a  personal  action  in 
respect  of  this  liability,  but  that  it  also  deter- 
mines against  whom  that  personal  action  can  be 
maintained,  namely,  against  the  person  in  occu- 
pation in  succession  to  the  original  oceapier, 
the  occupier  for  the  time  being. 

Therefore,  my  Lords,  upon  the  construction 
of  sec.  61,  I  am  unable  to  find  anything  which 
by  necessary  inference  confers  upon  the  company 
a  right  which  undoubtedly  is  not  conferred  upon 
them  anywhere  in  terms,  or  creates  a  personal 
liability  which  undoabtedl^  there  is  no  language 
expressly  to  create. 

My  Lords,  certain  other  sections  of  the  Act 
were  relied  upon  by  the  learned  counsel  for  the 
appellants  as  throwing  light  upon  the  section 
with  which  I  have  been  dealing — those  were 
principally  sees.  68  and  69.  The  68th  section 
contains  a  provision  in  the  first  instance  dealing 
with  the  liability  to  this  charge  as  between 
persons  becoming  in  succession  entitled  to  the 
land  upon  which  the  charge  is  created ;  and  then 
it  has  si  proviso,  I  admit,  of  a  somewhat  singular 
character — "Provided  that  any  such  person 
entitled  to  succeed  and  becoming  entitled  in 
possession,  shall  not  be  liable  to  pay  any  arrears 
of  the  charge  remaining  unpaid  at  the  time  of 
his  succession  or  right  to  succeed  exceeding  the 
amount  of  one  year's  payment  of  snch  charge. " 
Now,  it  is  said  that  this  by  implication  shows 
that  the  person  spoceeding  was  to  be  personally 
liable  to  one  year's  arrears.  It  was  admitted 
that  if  yon  were  to  take  the  analogy  of  fea-duties 
the  successor  woold  not  be  liable  to  the  arrears 
in  any  personal  action.     There  is  no  creation  in 

terms  of  such  liability.    The  argument  was  this 

you  mast  infer  from  these  words  that  the  Legis- 
lature created  a  liability  even  as  to  one  year's 
arrears,  and  therefore  it  could  hardly  be  supposed 
that  it  was  not  intended  by  the  other  section  to 
make  the  successor  liable  in  respect  of  his  occu- 
pation of  the  lands  for  payments  which  became 
due  during  the  time  of  his  occupation.  My 
Lords,  whatever  may  be  the  meaning  of  this 
section,  such  an  argument  appears  to  me  to  be 
somewhat  far-fetched.  It  cannot  be  put  higher 
than  this — that  if  tbat  construction  bexK>rrectit 
would  render  it  probable  that  the  Legislature 
would  have  made  a  provision  creating  a  personal 
liability  We  cannot  from  any  such  suggestion 
of  probability  eome  to  the  conclusion  that  a 
right  has  been  given  and  a  liability  imposed 
which  we  do  not  find  in  the  words  which  are 
said  to  create  or  impose  it 

Then  the  69th  section  undoubtedly  speaks 
of  ' '  the  person  for  the  time  being  bound  to  pay 
the  yearly  or  other  periodical  payments  of  such 
charge."  I  say  again  with  regard  to  that,  that 
it  is  not  possible,  whatever  may  be  the  meaning 
of  those  words  and  however  they  may  have  oome 
to  be  used,  to  derive  from  them  such  assistance 
in  oonstraing  the  other  section  as  to  find  in  it 
the  imposition  of  a  liability  which  the  words  are 
not,  I  think,  apt  to  create. 

My  Lords,  there  is  one  other  provision,  to 
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whlob  I  drew  attention  in  the  oonne  of  the  argn- 
ment,  which  I  think  is  not  withoat  importance. 
By  the  69th  section  of  the  original  Act  it  is  pro- 
Tided  that  "if  any  charge  payable  under  this 
Aot  to  the  company  shall  be  in  arrear  the  same 
shall  not  bear  interest  for  a  longer  period  than 
eix  months,"  bat  that  it  shall  for  that  period  bear 
interest  at  the  rate  of  6  per  cent,  per  annum. 
By  the  later  Act  amending  the  company's 
original  Act,  namely  the  Aot  of  1860,  that  pro- 
Tision  was  modified  to  this  extent,  that  if 
there  were  not  npon  the  land  charged  snfBcient 
to  answer  and  satisfy  the  arrears  and  interest 
for  the  period  of  six  calendar  months,  then 
the  arrears  shonld  oontinne  to  bear  interest  at 
the  rate  of  5  per  cent,  until  payment  or  satis- 
faction, and  snch  interest  might  be  recovered 
in  the  same  manner  as  the  snm  in  arrear.  Now, 
if  the  only  remedy  were  against  the  land  that  pro- 
vision would  be  perfectly  intelligible,  and  by  no 
means  unreasonable,  but  looking  at  the  provisions 
in  the  earlier  Act  and  its  manifest  purpose,  it 
seems  to  me  that  it  would  be  very  strange  if, 
because  there  was  not  enough  upon  the  land  to 
enable  the  company  to  enforce  to  the  full  extent 
their  charge,  they  should  therefore  be  allowed  to 
permit  the  payments  to  ran  into  arrear,  and 
interest  on  these  arrears  to  run,  enforceable 
(interest  as  well  as  arrears)  at  any  subseqaent 
time,  at  all  events  nntil  barred  by  some  Statute 
of  Limitations,  against  the  occupier  of  the  land. 
I  think  therefore  that  this  points  in  the  opposite 
direction.  I  do  not  lay  great  stress  upon  it,  but 
looking  at  the  other  parts  of  the  Aot  as  well  as 
section  61,  it  certainly  appears  to  me  that  they 
do  not  all  point  in  the  same  direction,  and  that 
the  safer  course  is  to  limit  ourselves  really  to 
the  interpretation  of  the  oftly.  section  which  it 
can  be  contended  confers  the  right  which  the 
appellants  are  now  seeking  to  enforce. 

Upon  these  grounds,  my  Lords,  I  think  that 
the  judgment  of  the  Court  below  was  right,  and 
I  move  your  Lordships  that  this  appeal  be  dis- 
missed with  costs. 

LosD  Watsos — My  Lords,  notwithstanding  the 
able  and  ingenious  argument  of  Mr  Asher,  I  have 
been  unable  to  discover  any  good  ground  for  dis- 
turbing the  judgment  of  the  Court  below. 

There  are  two  sets  of  clauses  in  these  statutes 
whioh  require  to  be  attended  to,  the  first  consti- 
tuting as  a  debt  the  money  advanced  by  the 
company  for  the  purpose  of  drainage  or  improve- 
ments, and  the  second  prescribing  the  remedies 
by  whioh  that  debt  is  to  be  recovered  by  the 
company.  As  to  the  construction  of  the  first  set 
of  clauses  there  is  no  controversy — their  terms 
are  perfectly  plain — they  declare  the  money  ad- 
vanced in  terms  of  the  Act  to  be  a  charge  upon 
the  estate,  and  raise  no  personal  liability  either 
against  the  representatives  of  the  original  bor- 
rower or  against  his  successor  in  the  lands  drained 
or  improved.  The  controversy  is  confined  to  the 
61st  section  of  the  statute.  It  is  said  that  the 
effect  of  that  clause  is  to  attach  to  the  debitum 
fundi  not  only  the  remedies  whioh  are  ordinarily 
competent  by  the  law  of  Scotland  in  suoh  a  case, 
but  also  the  remedies  which  are  applicable  to  a 
mere  personal  debt. 

Now,  I  think  that  in  construing  the  clause  it 
is  necessary  to  keep  in  view  the  fact  that  a  per- 
sonal action  is  not  an  action  for  the  recovery  of 


a  charge  upon  land.  It  is  a  misnomer— a  contra- 
diction in  terms — to  say  that  a  creditor  is  recover- 
ing a  charge  upon  land  when  he  brings  a  personal 
action  of  debt  for  the  purpose  of  obtaining  a 
decree  under  which  he  can  recover  payment  out 
of  any  part  of  the  debtor's  estate,  or  (at  the  time 
when  these  Acts  were  passed)  by  his  incarceration. 
In  the  same  way,  a  sum  recovered  under  a  per- 
sonal contract  or  obligation  is  m  no  sense  a  sum 
recovered  out  of  land  or  a  payment  out  of  land. 
So  also  in  the  case  of  a  feu-duty.  When  the 
superior  sues  on  the  express  personal  contract 
which  is  contained  in  the  writs  constitnting  the 
feudal  relation  between  him  and  his  vassal,  he 
does  not  seek  to  attach  the  land  or  the  acces- 
sories of  the  land.  The  same  is  true  of  "  rent  or 
annual  rent"  when  in  addition  to  its  being  made 
a  charge  npon  the  land  it  is  matter  of  personal 
stipulation  between  the  parties  that  the  executors 
or  successors  of  the  owner  or  landlord  shall  be 
liable. 

It  is  unnecessary  for  me,  after  the  observations 
which  have  been  made  by  the  noble  and  learned 
Lord  in  the  chair,  to  say  anything  further  npon 
the  terms  of  the  61st  clause.  I  may  say  in  a 
single  word  that  the  only  remedies  which  it  appears 
to  me  to  give  to  the  company  are  the  remedies 
applicable  to  fen-daties,  rent,  and  annnal  rent, 
in  so  far  as  these  are  charges  upon  land  or  pay- 
ments out  of  land,  and  not  in  so  far  as  they  are 
matters  of  personal  contract. 

LoBD  FrrzaBBAiJ) — My  Lords,  at  the  close  of 
the  address  of  Mr  Asher  I  was  in  considerable 
doubt,  possibly  created  by  an  impression  that  the 
pursuers  ought  to  have  judgment  on  the  merits. 
There  is  no  doubt  as  to  the  existence  of  the 
debt,  there  is  no  doubt  as  to  its  being  a  charge 
npon  the  land,  and  there  is  no  question 
that  the  present  incumbent  of  the  parish,  who 
has  succeeded  to  the  reverend  gentleman  who 
procured  this  loan,  is  in  possession  of  the  thing 
charged  and  in  receipt  of  the  rents  and  profits. 
It  did  seem  to  me  at  first  to  be  a  very  strong 
thing  to  say  that  the  company  should  have  no 
personal  remedy  against  this  present  incumbent 
(in  respect  of  the  profits  he  has  received)  bnt 
must  resort  to  the  land  and  the  land  only. 
However,  we  are  dealing  now  not  with  a  public 
but  a  private  Act  of  Parliament,  and  I  have 
always  understood,  with  reference  to  private 
Acts  as  contra-distinguished  from  public  Acts  of 
Parliament,  that  if  a  charge  is  imposed  upon 
the  person  of  an  individual  it  must  be  so  imposed 
in  clear  and  express  terms  and  not  left  to  impli- 
cation. 

My  Lords,  the  original  Aot  of  1856  seems  to 
have  been  prepared  with  very  considerable  care, 
and  I  would  say  with  a  due  regard  to  the  rights 
and  interest  of  others.  But  after  all,  the  lan- 
guage of  this  Aot  is  the  language  of  the  drainage 
company.  I  presume  they  had  no  opponents. 
The  Act  presents  the  language  of  the  company 
and  of  the  company  alone. 

Now,  it  has  been  already  observed  that  all 
through  this  Act  until  you  come  to  the  61st  sec- 
tion there  is  no  doubt  that  the  Legislature  is 
dealing  only  with  a  charge  upon  Umd — a  real 
security — which  by  no  means  imports  a  personal 
obligation.  One  may  further  observe,  too,  that 
before  a  loan  under  this  Act  of  Parliament  is 
sanctioned  an  inquiry  is  made,  and  it  is  only 
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sanotioned  by  the  Oommissioners  when  Utey  are 
satisfied  that  there  is  to  be  a  permanent  and  real 
improvement  of  the  land  oommensarate  with  the 
siun  to  be  advanoed,  and  with  the  annuity  with 
wliioh  the  land  would  thereupon  become  charged. 
The  Act  being  for  the  improTement  aud  recla- 
mation of  land  deals  with  public  improTements 
as  well  as  private  improvementa,  and  as  to  some 
of    the  classes  of    improvements  it  would   be 
exceedingly  difficult  either  to  import  a  personal 
obligation,  or  to  ascertain  against  whom  it  was 
to  be  enforced.     I  may  refer  for  instance  to  the 
4th  section  of  the  Act,  and  to  the  12th  class  of 
improvements  referred  to  in  it,  namely — "The 
oonstmotion  or  improvement  of  jetties  or  landing- 
places  on  the  sea  coast  or  on  the  banks  of  navig- 
able rivers  or  lakes  for  the  transport  of  oattle, 
sheep,  01  other  agricultnral  stock  or  produce." 
It  would  appear  to  me  in  reference  to  these  words 
that  it  would  be  difficult  to  ascertain  where  the 
personal  responsibility  could  rest  if  it  was  in- 
tended to  be  imposed.     But  proceeding  further 
on  we  find  that  the  company  is  to  be  incorporated. 
What  powers  is  the  company  to  have?    Such 
powers  apd  authorities  as  by  this  Act  are  granted 
and  none  other. 

The  provisional  contract  deals  with  "  the  sum 
to  be  charged  as  an  improvement  loan  on  snch 
land"  (sec.  83)  ;  and  the  charging  section  (sec. 
49)  makes  it  a  charge  on  the  fee  of  the  land  and 
to  take  effect  as  such  charge,  and  so  far  no  allu- 
sion is  made  to  any  personal  liability  save  in 
sec.  87,  but  that  section,  so  far  from  importing 
any  personal  liability  beyond  its  express  pro- 
vision, seems  to  me  to  negative  it,  for  according 
to  that  section  "the  Enclosure  Commissioners 
may  require  security  by  bond  or  otherwise  "  from 
the  parties  making  the  application,  for  the  pay- 
ment of  the  expenses ;  and  if  tbey  do  not  grant 
a  provisional  order,  "such  payment  shall  be 
made  by  snch  landowner  or  by  the  company, 
and  shall  not  be  a  charge  on  the  land  to  which 
'  snch  application  relates. "  That  provision  dealing 
with  personal  liability  does  not  support  the  con- 
tention of  the  pnrsners. 

If  there  was  nothing  further  in  the  statute, 
it  is  dear  that  the  party  would  be  left  to  the 
enforcement  of  his  charge  upon  the  land  and 
that  alone.  .  Possibly  he  would  have  been  in  a 
better  position  without  the  aid  of  sec.  61,  for 
then  the  law  might  step  in  and  provide  him  with 
some  adequate  remedy  if  it  were  not  given  by 
the  Act.  But  sec.  61  gives  a  remedy,  and  when 
a  remedy  is  given  by  an  Act  of  Parliament  of 
this  kind  yon  must  pursue  that  remedy. 

Then,  referring  to  sec.  61,  upon  which  the 
argument  principally  turned,  what  does  it. do? 
The  thing  to  be  recovered,  with  which  it  deals, 
is  a  "charge  on  land  by  virtue  of  this  Act."  It 
provides  for  the  means  and  manner  by  which 
that  liability  of  the  land  may  be  enforced,  but 
it  uses  no  words  or  terms  whatever  to  indicate 
that  any  mere  personal  liability  is  oast  on  either 
the  landowner  or  his  succexsor  in  title  or  in 
occupation,  or  that  he  shall  be  liable  in  respect 
of  or  to  the  extent  of  profits  received.  Two 
things  are  referred  to,  the  charge  on  the  lands 
and  the  recovery  of  it  oat  of  the  same  lands, 
which  is  to  be  "by  the  same  means  and  in  like 
manner  in  all  respects  as  any  fen-duties,  or  rent, 
or  annual  rent,  or  other  payment  ont  of  the  same 
lands  would  be  reooverable  in  Scotland." 


We  were  very  much  pressed  by  Ur  Asher  with 
this  argument,  that  the  61st  section  did  refer  to 
an  action  "in  like  manner  in  all  respects  as  any 
feu-duties"  might  be  recovered  by — and  he  called 
our  attention  to  this  circumstance,  that  in  certain 
instances  feu-duties  were  recoverable  by  what 
might  be  termed  a  personal  action.  But  that  was 
only  in  oases  in  which  the  superior  sued  upon  the 
obligation  of  an  express  contract  of  the  vassal 
for  the  payment  of  the  feu-duty.  I  do  not  mean 
to  say  that  the  original  contract  between  the 
company  and  the  applicant  might  not  possibly 
have  been  so  framed  as  to  give  them  a  right  to 
resort  to  his  personal  security.  I  express  no 
opinion  upon  that,  but  I  observe  that  in  this  case 
there  is  nothing  urged  in  the  summons  or  its 
couolusiona  to  show  any  personal  liability  in 
respect  of  contract  or  in  respect  of  the  receipt  of 
rents  or  profits  of  the  land. 

My  Lords,  my  noble  and  learned  friend  in  the 
chair  has  referred  to  section  68,  but  that  section 
creates  no  reed  difficulty,  for  it  only  determines 
as  between  the  landowner  and  bis  successor  their 
respective  rights,  and  if  his  successor  should  be 
compelled,  in  respect  of  the  laad,  to  pay  "  one 
year's  payment  of  such  charge"  in  arrear,  which 
his  predecessor  ought  to  have  paid,  then  he 
has  a  personal  right  to  recover  it  from  his  pre- 
decessor. 

My  Lords,  after  four  years'  trial  of  this  Act  of 
Parliament  there  came  an  amending  Act,  and 
there  are  some  provisions  in  the  amending  Act 
which  are  deserving  of  observation.  Section  4 
contains  the  same  definition  of  improvements  or 
even  a  larger  one  than  had  been  in  theoriginal  Act, 
and  the  ISth  sub-sec.  of  that  section  is  applicable 
to  "the  construction  or  improvement  of  jetties  or 
landing-places  on  the  sea-coast  or  on  the  banks  of 
navigable  rivers  or  lakes."  Then,  by  section  11, 
when  the  land  to  which  the  application  for  a 
provisional  order  relates  is  land  held  in  right  of 
any  chnrcb,  the  advance  cannot  be  made  without 
the  consent  of  the  presbytery  of  the  bounds  and 
the  patron  of  the  benefice.  Section  13,  which  is 
not  unimportant,  provides  for  fire  insurance. 
"Whereany  farmhouses,  farm  buildings,  or  works 
susceptible  of  damage  by  fire  have  been  erected, 
improved,  or  added  to"  under  these  Acts,  fire 
insnranoe  is  to  be  effected— "the  person  for  the 
time  being  bound  to  make  the  yearly  or  other 
periodical  payments  of  such  charge  shall  insure 
and  keep  insured  against  damage  by  fire  all  such 
farmhouses,"  and  so  on  ;  and  in  the  event  of  his 
not  doing  so,  "it  shall  be  lawful  for  the  company, 
with  the  assent  of  the  Enclosure  Oommissioners, 
to  insure  against  damage  by  fire  the  said  farm- 
houses, farm  buildings,  and  works  in  an  amount 
not  exceeding  the  principal  amount  originally 
secured  by  such  charge" — the  company  may  pay 
the  premium,  and  he  is  bound  to  "repay  to  the 
company"  (and  here  a  personal  right  is  given) 
"  any  sums  so  paid  by  them"  in  respect  of  pre- 
miums on  fire  insurance. 

Now,  when  we  are  dealing  with  this  amending 
Act  it  is  not  unworthy  of  observation  that  the 
only  reference  in  it  to  any  personal  obligation  is 
the  obligation  to  keep  up  the  fire  insurance  pre- 
mium, and  if  that  is  not  done  by  the  person  in 
possession  the  company  may  pay  it,  and  then, 
and  then  only,  they  have  a  personal  right  to  sue, 
not  for  the  charge,  bat  for  the  sum  paid  in  respect 
of  fire  insurance. 
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My  Loids,  both  these  Acts  of  Parliament  were 
no  doubt  very  benefioial  for  their  pnrposea  ;  they 
gave  a  Beonrity  charged  only  upon  the  land  with- 
ont  any  words  whioh  woold  import  a  personal 
obligation  either  npon  the  part  of  the  original 
borrower  or  of  the  landlord  in  suooession,  or,  in 
the  case  of  an  advance  npon  glebe  land,  which 
wonld  make  either  the  original  incumbent  or  the 
next  incnmbent  personally  liable.  Whilst  I  feel 
coerced  to  agree  wilh  the  motion  which  is  to  be 
presently  pnt  from  the  chair  that  the  decision  of 
the  Oonrt  below  be  afBrmed,  I  do  so  somewhat 
unwillingly.  If  there  is  any  property  whioh 
would  require  for  improvement  purposes  the  aid 
of  an  advance  of  money  npon  such  easy  terms  as 
are  provided  by  this  Act  it  would  be  gnch  property 
as  glebe  lands  and  residences.  I  presume  that 
this  case  is  not  defended  by  the  present  respon- 
dent merely  in  his  own  interest — probably  he  may 
be  supposed  to  represent  the  interests  of  a  large 
class ;  and  I  see  this  very  clearly,  that  after  the 
decision  of  this  appeal  it  will  be  difficult,  if  not 
impracticable,  to  obtain  from  the  Drainage  Com- 
pany advances  of  money  upon  snoh  a  security  as 
the  present. 

My  Lords,  I  concur  in  the  judgment  whioh  has 
been  proposed,  affirming  the  decision  of  the  Oourt 
of  Session  and  dismissing  the  appeal. 

Interlocutors  appealed  from  affirmed  and  appeal 
dismissed  with  oosta. 

Counsel  for  the  Appellants— Sir  Horace  Davey, 
Q.O.— Asher,  Q.C.  Agents — Orahames,  Cnrrey, 
&  Spens,  for  Bonald  &  Bitchie,  S.S.C. 

Counsel  for  the  Respondent — Bigby,  Q.C.— 
James  Wallaoe.  Agent  —  John  Ori^am,  for 
Menzies,  Coventry,  &,  Black,  W.S. 


Thursday,  August  8. 

(Before  Lords  Herschell,  Watson,  and  Fitzgerald.) 

BIMNIE  V.  BROOM  AMD  0TBEB8. 

{Ante,  voL  ixv.,  p.  303;  aud  15  B.  417.) 

Trust — Trust  Management —  Ultra  vires — Process 
— Proof — Expenses. 

The  beneficiaries  under  a  trust-deed  raised 
an  action  against  the  tmstees  to  make  good 
loss  which  it  was  alleged  had  been  caused  by 
their  management  of  the  estate,  and  averred 
that  when  the  defenders  entered  office  the 
estate  was  sufficient  to  cover  the  truster's 
liabilities,  with  a  substantial  reversion  in 
favour  of  the  pursuers,  and  that  the  defen- 
ders had  exceeded  their  powers  by  borrowiog 
upon  instead  of  selling  the  heritable  property . 
The  First  Division  remitted  to  an  scconntaut 
"to  inqnire  into  the  amount  of  the  trust- 
estate  from  the  date  of  the  truster's  death, 
the  debts  due  to  the  truster  and  paid  by  the 
trustees,  and  the  yearly  income  and  expendi- 
ture by  the  trust,  "and  disposed  of  the  case 
upon  the  basis  of  the  report  returned. 

On  appeal,  hdd  that  the  pursuer  was  en- 
titled to  a  proof  of  his  averments  respecting 
the  value  of  the  heritable  property  when  the 
tnutees  entered  office  and  could  have  sold 


it,  on  the  ground  that  he  had  never  renonnoed 
probation,  or  agreed  to  accept  the  report  as 
including  the  evidence  he  wished  to  lead, 
and  that  it  was  still  within  his  right  to  prove 
in  the  ordinary  way  disputed  facts  whioh 
were  not  proper  matters  of  accounting,  but 
that  the  appeal  must  be  affirmed  without 
costs,  as  the  appellant  had  not  previously 
asked  for  the  restricted  proof  which  was  ulti- 
mately allowed  bim. 

Opinion  (per  Lord  Watson)  that  a  trustee 
who   has   power  to   sell   or  borrow  is  only 
required  to  show  ordinary  prudence  in  select, 
ing  either  course,  and  the  question  whether 
or  not  he  acted  prudently  is  one  of  fact  to  be 
solved  according  to  the  circumstances  of  each 
case. 
This  case  is  reported  ante,  vol.  sxv.,  p.  303,  and 
15  B.  417. 
The  pursuer  appealed. 
At  delivering  judgment — 
LoBD  HxBSOHam. — My  Lords,  I  have  had  an 
opportunity  of  perusing  the  opinion  which  my 
noble  and  learned  friend  (Lord  Watson)  is  about 
to  deliver,  and  I  entirely  concur  in  it. 

LoBD  Watson — ^My  Lords,  I  have  come,  with 
much  regret,  to  the  conclusion  that,  notwith- 
standing the  inquiry  which  has  already  been 
made  in  the  Court  below,  the  facts  of  this  case 
have  not  been  sufficiently  investigated  to  enable 
your  Lordships  to  dispose  of  it  by  a  final  judg- 
ment. 

The  action  was  brought  in  November  1886  by 
the  appellant  and  two  others,  sons  of  William 
Binnie,  builder  in  Glasgow,  who  died  in  October 
1867,  as  beneficiaries  under  their  father's  settle- 
ment, against  the  respondents,  who  are  the 
trustees  or  representatives  of  trustees  who 
accepted  office  and  administered  the  trust  created 
by  that  deed.  The  trust-estate  chiefly  consisted 
of  house  property  in  Glasgow,  burdened  with  an 
heritable  debt  of  £12,000.  The  truster  left  a 
large  amount  of  personal  debt,  and  the  tmstees 
borrowed  £26,000  upon  the  security  of  the  real 
estate,  with  which  they  paid  the  charge  of 
£12,000  and  other  debts,  leaving  a  considerable 
balande  unpaid.  It  is  sufficient  to  sqy  here  that 
the  results  of  their  administration,  whether 
prudent  or  not,  were  unfortunate,  and  that  in 
June  1867  the  trustees  applied  for  a  sequestra- 
tion of  the  estate,  which  was  accordingly  realised 
and  distributed  under  the  provisions  of  the 
Bankruptcy  Acts,  some  of  the  creditors  receiving 
less  than  20b.  in  the  pound. 

The  pursuers  averred  that  in  1867  and  18S8, 
after  the  trustees  entered  npon  office,  the  herit- 
able property  was  worth  and  could  have  been 
sold  for  £42,980 — a  sum  sufficient  to  pay  the 
whole  debt  and  leave  a  substantial  margin  for 
the  beneficiaries — and  that  the  trustees  exceeded 
their  powers  and  violated  their  duty  in  borrowing 
money  on  the  security  of  the  property  instead  of 
selling  it.  The  defenders  denied  these  allega- 
tions, and  stated  a  variety  of  circumstances  whioh 
it  is  unnecessary  to  detail  in  explanation  and 
justification  of  tbe  course  of  management  which 
was  pursued  by  the  trustees. 

The  Lord  Ordinary  (M'Laren)  allowed  the 
parties  a  proof  of  their  averments,  but  his  inter- 
locutor was  recalled  by  their  Lordships  of  the 
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Firat  DiTision,  who  remitted  to  an  sooountant 
"  to  iliqaire  into  the  amoant  of  the  trust-estate 
from  the  date  of  the  tmster's  death,  the  debts 
dae  to  the  truster  and  paid  by  the  tmsteeB,  and 
the  yearly  income  and  ezpenditnre  of  the  trust, 
and  to  report."  The  coarse  thus  adopted  in  order 
to  prepare  the  case  for  judgment  was  in  my 
opinion  an  expedient  one,  beoaose  a  remit  to  an 
accountant  of  skill  is  a  mnoh  more  satisfactory 
'method  of  iuTestigating  the  details  of  trust 
management  and  its  pecuniary  resnlts  than  a 
general  proof.  At  the  same  time  a  remit  of  that 
kind  does  not  deprive  the  parties  of  their  right 
to  prove  in  the  ordinary  way  disputed  facts  which 
are  not  proper  matters  of  accounting. 

The  report  when  completed  disclosed  the  follow- 
ing facts  upon  which  the  controversy  between  the 
parties  came  to  depend  in  the  Court  below — (1) 
That  the  heritable  property  was  valued  as  for  a 
loan,  part  of  it  in  May,  before  the  tmster's  death, 
and  part  in  October  1857,  after  that  event,  the 
sum  of  the  two  valuations  being  £42,980;  (2) 
that  in  the  year  1862,  after  the  sale  of  one  tene- 
ment in  November  1861  at  the  price  of  £7000, 
the  remainder  was  valued,  with  a  view  to  sale,  at 
£29,748 ;  and  (3)  that  the  entire  property  was 
sold  in  parcels  between  November  1861  and 
March  1870,  the  prices  realised  amounting  in 
eumvlo  to  £41,900.  The  reporter  also  stated 
that  "as  any  sum  that  may  be  arrived  at  as  the 
value  of  the  property  at  the  date  of  the  tmster's 
death  must  necessarily  be  a  valuation,"  there 
wonld  in  his  opinion  be  no  injustice  done  to 
either  party  if  £41,900  were  taken  to  represent 
its  valne  at  that  date. 

When  the  case  was  heard  upon  the  report  the 
pursuers  impeached  it,  without  lodging  a  note  of 
objections  according  to  the  usual  practice,  and 
insisted  that  they  were  entitled  to  a  proof  of  their 
whole  averments  on  record. 

They  offered,  however,  to  waive  their  demand 
for  proof,  and  to  take  the  report  as  the  evidence 
in  the  case,  upon  condition  of  the  Court  accept- 
ing as  conclusive  the  accountant's  view  with 
regard  to  the  value  of  the  real  property.  Both 
alternatives  were  very  properly  rejected  by  the 
Court.  The  first  of  them  was  again  pressed  by 
the  appellant  at  the  bar  of  the  House,  but  it  is 
dear  that  a  i>arty  who  has  joined  issue  with  his 
opponents,  and  has  been  fully  heard  before  the 
reporter  upon  proper  questions  of  accounting, 
oannot  be  permitted  to  re-open  these  questions  in 
a  proof  at  large. 

Neither  of  the  parties  having  moved  for  a 
limited  proof,  the  First  Division  proceeded  to 
dispose  finally  of  the  case  upon  the  basis  of  the 
report.  Their  Lordships  assoilzied  the  defenders 
npon  the  ground  as  expressed  in  the  interlocutor, 
"  that  the  pursuers  have  failed  to  prove  that  they 
have  sustained  any  loss  through  the  misconduct 
of  the  trastees."  It  appears  from  the  judgments 
delivered  at  the  advising  of  the  cause  that  their 
Lordships  were  of  opinion  that  the  trustees  had 
been  guilty  of  miscondnot  which  would  have 
involved  the  defenders  in  liability  bad  not  the 
pursuer's  injuria  been  tine  damno.  But  their 
Lordships,  differing  therein  from  thereporter,  esti- 
mated the  heritable  property  of  the  trustat  £36,748, 
adopting  the  valuation  of  18C2  plus  the  sum 
received  for  the  part  sold  in  1861.  To  that 
estimate  they  added  £673  as  the  amount  of  the 
personal  estate,  making  the  total  charge  against 


the  trustees  £37,321.  On  the  other  side  of  the 
aoooont  their  Lordships  held  that  the  trustees 
were  entitled  to  credit  for  debts  and  charges  paid 
by  them,  or  by  the  trustee  in  the  sequestration, 
to  the  amount  in  all  of  £37,521,  the  result  being 
that  had  the  real  estate  been  sold  at  the  time 
when  the  appellant  alleges  it  ought  to  have  been 
the  liabilities  of  the  trust  would  have  exceeded 
its  assets  by  £200,  nothing  whatever  being  left 
for  the  beneficiaries. 

Were  it  now  necessary  to  determine  the  market 
value  of  the  property  at  the  commencement  of 
the  trust  with  no  other  assistance  than  the  infor- 
mation contained  in  the  report,  I  should  hesitate 
to  disagree  with  the  conclusion  which  was  arrived 
at  in  the  Court  below.  I  certainly  do  not  think 
that  the  prices  whioh  it  fetched  when  sold  in  lots 
between  the  years  1861  and  1870  can  fairly  be 
taken  to  represent  its  selling  value  in  the  end  of 
1857,  and  experience  leads  me  to  doubt  whether 
a  valuation  obtained  in  1857  solely  for  the  pur- 
pose of  a  loan  can  be  safely  relied  on  as  an 
approximate  estimate  of  its  valne  for  immediate 
sale.  Besides,  I  do  not  find  anything  in  the 
report  tending  to  the  inference  that  the  market 
value  of  such  properties  was  higher  in  1867-58 
than  in  1862.  But  the  appellant  has  now  insisted 
before  us  for  a  proof  of  his  averments  touching 
the  valne  of  the  subjects  for  sale  at  the  time  when 
the  trustees  entered  upon  ofBce  and  could  have 
sold,  and  seeing  that  he  has  never  renounced 
probation,  or  agreed  to  accept  the  report  as  con- 
taining all  the  evidence  which  he  desires  to 
adduce,  I  cannot  advise  your  Lordships  that  he 
ought  not  to  have  the  opportunity  which  he  asks 
for.  He  may  at  this  distance  of  time  have  some 
difficulty  in  bringing  forward  evidence  of  market 
value  in  1867  of  a  more  direct  and  leas  specu- 
lative character  than  that  which  is  to  be  found  in 
the  report,  bnt  that  circumstance  cannot  affect 
his  right  to  make  the  attempt  The  respondents, 
in  the  event  of  the  appellant  being  allowed  a 
proof,  expressed  their  desire  to  have  an  oppor- 
tunity of  instructing  their  averments  bearing  on 
the  motives  whioh  induced  the  trustees  to  bor- 
row, and  I  think  their  request  ought  to  be  con- 
ceded. 

Besides  the  main  qnestion  regarding  the  value 
of  the  real  estate,  two.  items  in  the  accounting 
were  fully  discnssed  in  the  course  of  the  argu- 
ment, 'nie  appellant  maintained  that  the  Court 
ought  to  have  charged  the  trustees  with  £563, 
being  the  estimated  value  in  1857  of  furniture 
liferented  by  his  mother,,  who  is  still  alive.  I 
am  of  opinion,  for  the  reasons  assigned  in  the 
judgment  of  the  Lord  President  (Inglis),  that 
the  charge  was  rightly  disallowed.  Again,  the 
respondents  argued  that  the  tmstees  ought  to 
have  had  credit  for  the  sum  of  £2652  which 
represents  payments  made  to  the  widow  for  the 
maintenance  of  herself  and  the  children  who 
lived  with  her  until  her  re-marriage  in  1861,  and 
payments  made  between  1857  and  1867  towards 
the  maintenance  and  education  ef  beneficiaries 
who  were  not  living  with  their  mother.  These 
sums  were  no  doubt  in  excess  of  the  free  income 
of  the  trust,  bnt  the  trustees  had  under  the 
trust  settlement  a  power  of  advancement  out  of 
capital  sufficient  in  my  opinion  to  validate  such 
payments  in  any  qnestion  with  the  appellant 
and  others  beneficially  interested.  The  estimate 
of  the  house  property  whioh  the  Court  below 
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adopted  made  it  unnecessary  to  decide  as  to  this 
item,  bat  if  it  were  added  to  the  stims  with 
which  the  tmstees  have  been  credited  the 
balance  would  still  be  against  them  if  the  appel- 
lant's statements  with  regard  to  the  value  of  the 
property  were  established. 

I  should  have  contented  myself  with  making 
these  observBtiona,  which  are  snfScient  for  the 
disposal  of  this  appeal,  had  it  not  been  that'  in 
the  Court  below  the  learned  Judges  have  ex- 
pressed themselves  with  regard  to  the  conduct 
of  these  trustees  and  of  trustees  generally  in 
terms  to  which  I  cannot  assent.  The  Lord 
President,  with  the  oononrrence  of  Lords  Mure 
and  Adam,  said  (16  Sess.  Cas.  (4th  series)  428) — 
"The  conduct  of  trustees  in  borrowing  money 
under  any  cironmstanoes  is  highly  imprudent. 
If  it  turns  out  to  be  a  mistake,  it  subjects  the 
tmstees  to  personal  liability."  I  do  not  know 
whether  by  these  words  the  Lord  President 
intended  to  lay  down  a  principle  of  law  or  a 
proposition  of  fact;  the  result  in  either  aspect 
might  prove  very  nnfortunate  so  far  as  the 
interests  of  benefloiaries  are  concerned.  A  trus- 
tee would  incur  unnecessary  risk  (which  his  duty 
in  no  case  compels  him  to  do)  if  he  borrowed  in 
order  to  pay  debts  prudently  and  with  a  reason- 
able prospect  of  securing  a  considerable  reversion 
to  the  beneficiaries,  and  he  would  be  justified 
for  his  own  protection  in  at  onee  selling,  to  the 
destruction  of  their  interests,  although  no  pru- 
dent person  (himself  included)  thought  it  the 
better  course  to  pursue.  But  there  is  really  no 
such  rule  in  existence.  All  that  the  law  requires 
from  a  trustee  who  has  power  to  sell  or  borrow 
is,  that  he  shall  follow  the  dictates  of  ordinary 
pmdence  in  adopting  the  one  course  or  the  other, 
and  the  question  whether  he  did  or  did  not  act 
prudently  is  one  of  faet  which  must  be  solved 
according  to  the  circumstances  of  each  case. 

Looking  to  the  terms  of  Mr  Binnie's  trust-deed, 
I  see  no  reason  to  donbt  that  the  trustees  had 
implied  power  either  to  sell  or  borrow  for  the 
purpose  of  paying  debt  if  the  exigences  of  the 
trust  required  it ;  and  I  am  consequently  of 
opinion  that  the  conduct  of  the  trustees  in 
borrowing  and  not  selling  raises  a  question  of 
prudent  management  only.  If  it  were  not  for 
the  unbending  rule  which  they  laid  down  as  to 
the  imprudence  of  borrowing  in  any  circum- 
stances, there  might  be  difficulty  in  reconciling 
the  views  which  the  learned  Judges  took  of  the 
conduct  of  these  trustees  with  the  considerations 
which  led  them  to  fix  the  value  of  the  property 
at  £36,748.  These  were  that  house  property  in 
Glasgow  became  in  the  end  of  1867  greatly 
depreciated  in  value  and  in  many  oases  unsale- 
able. In  that  state  of  the  market  I  cannot  help 
thinking  that  prudent  men  would  have  been 
most  reluctant  to  sell  if  that  step  could  by  possi- 
bility be  avoided.  I  have  thought  it  proper  to 
make  these  remarks  with  no  desire  to  prejudge 
any  question  which  may  arise  when  the  facts  are 
ascertained,  but  in  order  to  guard  against  its 
being  supposed  that  in  my  opinion  the  appellant 
will  be  necessarily  entitled  to  prevail  in  this 
action  if  he  succeeds  in  proving  the  value  which 
he  has  alleged. 

I  am  accordingly  of  opinion  that  the  inter- 
locutors appealed  from,  in  so  far  as  these  concern 
the  appellant,  ought  to  be  reversed  and  the  cause 
remitted  to  Uis  Oonit  of  Session  with  directions 


to  allow  the  appellant  a  proof  of  his  averments 
with  respect  to  the  valne  of  the  heritable  pro- 
perty, and  to  the  respondents  a  proof  of  their 
averments  relating  to  the  oiroumstances  which 
induced  the  trustees  to  borrow  on  its  security. 
If  the  appellant  had  asked  in  the  Court  below 
for  the  restricted  proof  which  has  been  allowed 
bim  here,  I  see  no  reason  whatever  for  supposing 
either  tha(  the  respondents  would  have  re- 
sisted the  motion  or  that  the  Court  would  have 
hesitated  to  grant  it,  and  I  am  therefore  of 
opinion  (seeing  that  the  appellant  sues  in  forma 
pauperis)  that  there  ought  to  be  no  costs  of  this 
appeal. 

LoBD  FrrzoEBAi/i) — My  I^rds,  I  entirely  con- 
cur in  the  judgment,  and  have  nothing  to  add. 

The  cause  was  remitted  to  the  Court  of  Session 
with  directions  to  allow  the  appellant  a  proof 
of  his  averments  with  respect  to  the  value  of  the 
heritable  property,  and  to  the  respondents  a 
proof  of  their  averments  relating  to  the  circnm- 
stances  which  induced  the  trustees  to  borrow  on 
its  security. 

Counsel  for  the  Pursuer  (Appellant) — Shaw — 
A.  S.  D.  Thomson.  Agents — Scoles  ft  Company, 
for  Marcus  J.  Brown,  S.  S.  C. 

Counsel  for  the  Defenders  (Bespondents) — 
Lord  Adv.  Robertson,  Q.C. — J.  Shiress  Will,  Q.C. 
Agents— Bircham  &  Company,  for  Henry  A 
Scott,  8.S.O. 


Thursday,  Augiut  8. 

(Before  Lords  Herschell,  Watson,  and  Fitzgerald. ) 

WALKER,  HUNTER,  &  COMPANY  V.  HECLA 

FOUNDRY  COMPANY. 

(,Ante,  voL  xxv.,  p.  491 ;  and  16  E.  660.) 

Copyright— Dttign— Infringement— PaUnU,  De- 
»ign$,  and  Trade  Markt  Act  1883  (46  and  47 
Viet.  cap.  51)— Interdict. 

The  holders  of  a  certificate  under  the 
FatenU,  Designs,  and  Trade  Marks  Act  1883 
for  the  copyright  of  a  registered  design  for 
kitchen-range  fire-doors,  the  design  being 
for  "  a  range  fire-door  with  moulding  on  top, 
the  moulding  forming  part  of  range,  shape 
to  be  registered, "  applied  for  interdict  against 
an  alleged  infringement. 

nM  (aff.  the  judgment  of  the  First  Divi- 
sion) that  as  the  outline  of 'the  monlding  on 
the  fire-door  complained  of  was  an  obvious 
imitation  of  the  registered  design,  it  was  an 
infringement  thereof. 

This  case  is  reported  ante,  vol.  xxv.,  p.  491,  and 
15  B.  660. 

The  respondents  in  the  suspension  and  interdict 

appealed. 

At  delivering  judgment — 

LoBD  H1S8OHZ1.L — My  Lords,  this  is  an  appeal 
from  an  interlocutor  of  the  First  Division  refus- 
ing a  reclaiming-note  against  an  interlocutor  of 
the  Lord  Ordinary  finding  it  proved  that  the 
appellants  at  your  Lordships'  bar  had  infringed 
the  respondents'  exclusive  privilege  of  making 
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tar  aale  fire-doois  of  the  pattern  piodnoed,  and 
interdioting  the  appellants  accordingly. 

The  respondents  in  NoTember  1884  registered 
a  design,  the  nature  of  whioh  was  stated  in  the 
application  to  be — ' '  Bange  fire-door  with  monld- 
iiig  on  top,  moalding  forming  front  of  range, 
Bbape  to  be  registered." 

The  drawing  whioh  aooompanied  the  applioa- 
tion  showed  a  rectangular  door  for  a  fire-range, 
■with  a  moulding  at  the  top  of  it  of  a  form  whioh 
Appears  to  be  known  as  ogee. 

The  soleqaestion  for  determination  is,  whether 
a  fire-door  manufactured  by  the  appellants  is  an 
infringement  of  the  right  secured  to  the  respon- 
dents by  the  registration  of  their  design  ?  It 
Tindonbtedly  is  so  if  it  is  either  the  same  design 
or  a  fraudulent  or  obvioas  imitation  of  it. 

The  Lord  Ordinary  in  delivering  his  opinion 
iised  the  following  language — "Now,  npon  the 
qnestion  whether  there  is  here  an  infringement, 
nothing  was  said  to  the  contrary  to  the  com- 
plainers'  proposition  that  mere  differenoes  in  the 
oatline  of  the  moulding  would  not  take  the 
respondents'  design  out  of  the  patented  copyright. 
That  seems  to  me  perfectly  dear,  because  there 
ia  nothing  original  in  the  moulding,  and  in  the 
claim  of  registration  it  is  made  evident  that  the 
registration  was  claimed,  not  for  the  particular 
moulding,  but  for  the  material  form  given  by 
placing  a  moulding — any  suitable  moulding — 
apon  a  fire-door  in  the  described  position.  Well, 
then,  I  have  to  consider  if  there  was  no  exclusive 
privilege  claimed  for  the  particular  pattern  of 
moulding,  whether  the  exclusive  privilege  is 
limited  to  the  case  of  a  moulding  which  exactly 
fits  into  the  adjoining  mouldings  so  as  to  present 
a  continuous  flowing  surface,  or  whether  it  is  not 
a  privilege  granted  for  putting  such  a  moulding 
upon  a  fire-door  in  such  a  manner  as  to  exclude 
air,  and  to  accomplish  the  object  which  had  been 
previously  accomplished  by  putting  the  moulding 
upon  the  fire-cover  or  fall-bar. "  The  Lord  Presi- 
dent adopted  this  language  of  the  Lord  Ordinary, 
and  the  view  which  he  had  taken  of  the  subject- 
matter  of  the  olaim  of  the  present  respondents. 

My  Lords,  with  all  respect  for  these  learned 
Judges,  I  cannot  but  think  that  they  took  into 
account  elements  which  were  not  proper  to  be 
considered  for  the  purpose  of  determining  what 
was  the  design  protected  by  the  registration,  and 
whether  there  had  been  an  infringement  of  the 
copyright  in  that  design. 

By  section  6  of  the  Patents  and  Designs  Act  of 
1883  "design"  is  defined  as  meaning  any  design 
applicable  to  any  article  of  manufacture  or  to  any 
substance,  "whether  the  design  is  applicable  for 
the  pattern,  or  for  the  shape  or  configuration,  or 
for  the  ornament  thereof."  In  the  present  case 
the  applicant  declared  that  it  was  for  "  the  shape" 
that  he  desired  registration.  Under  the  designs 
part  of  the  Act  of  1883  I  do  not  think  the  object 
which  the  designer  has  in  view  in  Adopting  the 
particular  shape,  or  the  useful  purpose  which  the 
shape  is  intended  to  serve,  or  does  serve,  ought 
to  be  regarded  in  considering  what  is  the  design 
protected.  The  scheme  of  this  part  of  the  Act 
is  entirely  different  from  that  relating  to  patents 
for  inventions,  where  the  object  attained  by  the 
invention  for  which  the  patent  is  granted  is  of 
oonrse  very  material  to  the  inquiry  what  is  the 
eabject-matter,  and  whether  there  has  been  an 
infringement.     I  cannot  agree  therefore  that  the 


registration  was  claimed,  or  could  be  claimed, 
"not  for  the  particular  moulding,"  but  for  the 
form  given  by  placing  "any  suitable  moulding" 
upon  a  fire-door  in  the  described  position,  or  that 
a  privilege  was  granted  "  for  putting  a  moulding 
upon  a  fire-door  in  such  a  manner  as  to  accomplish" 
a  particular  object.  I  think  the  protection  was 
granted  for  the  shape,  and  for  that  alone,  and 
that  in  such  a  case  when  an  infringement  is 
alleged  the  only  question  is,  whether  the  shape 
of  that  which  is  impeached  is  the  same,  or  whether 
the  other  is  an  obvious  imitation  of  the  other, 
without  reference  to  whether  it  does  or  does  not 
accomplish  the  same  useful  end.  I  quite  agree 
with  what  was  said  by  Lord  Shand  in  Walker  v. 
The  Falkirk  Iron  Company,  that  "  the  Act  in  this 
branch  gives  protection  only  to  the  shape  or  con- 
figuration or  to  the  design  for  the  shape  or  con- 
figuration in  such  a  case  as  the  present.  The 
result  of  such  protection  may  be,  however,  to 
secure  important  advantages  such  as  attend  a 
mechanical  centrivance  if  these  advantages  should 
be  the  result,  directly  or  indirectly,  of  the  shape  or 
oonfignration  adopted."  But  this  is  a  mere 
incident.  If  such  advantages  are  obtained  it  is 
only  because  no  shape  not  substantially  the  same, 
and  which  is  therefore  not  an  infringement,  will 
achieve  the  same  end.  The  test  of  infringement 
must  always  be  whether  the  shape  is  or  is  not 
the  same.  If  it  be,  then  the  exclusive  privilege 
has  been  infringed,  even  though  the  same  object 
be  not  accomplished  ;  if  it  be  not,  then,  though 
the  object  be  accomplished,  there  has  been  no 
infringement.  In  the  present  case,  for  example, 
by  a  very  slight  deviation  from  the  design,  which 
would  scarcely  be  apparent,  the  air  might  be 
admitted  to  the  fire.  I  do  not  think  that  a  person 
making  such  a  fire-door  could  snccessfully  answer 
the  complaint  that  he  had  infringed  the  rights  of 
the  proprietor  of  the  design  by  showing  that  when 
applied  to  a  range  it  would  not  exclude  the  air. 

It  seems  to  me  therefore  that  the  eye  must  be 
the  judge  in  such  a  case  as  this,  and  that  the 
question  must  be  determined  by  placing  the 
designs  side  by  side,  and  asking  whether  they  are 
the  same,  or  whether  the  one  is  an  obvious  imi- 
tation of  the  other.  I  ought  perhaps  to  qualify 
this  by  saying  that  as  a  design  to  be  registered 
must  by  section  47  "be  a  new  or  original  design, 
not  previously  published  in  the  United  Kingdom, " 
one  may  be  entitled  to  take  into  account  the  state 
of  knowledge  at  the  time  of  registration,  and  in 
what  respects  the  design  was  new  or  original  when 
considering  whether  any  variations  from  the  regis- 
tered design  which  appear  in  the  alleged  infringe- 
ment are  substantial  or  immaterial. 

Applying  the  test  which  I  have  laid  down,  I 
have  come  to  the  conclusion  that  there  has  been 
a  violation  of  the  respondents'  rights.  There  are 
no  doubt  certain  distinctions  between  the  door 
shown  on  their  drawing  and  that  manufactured 
by  the  appellants.  But  to  establish  this  is  not 
enough  to  free  them  from  liability.  By  section 
68  of  the  Act  it  is  not  lawful  for  any  person  to 
apply  either  the  design,  "  or  any  obvious  imita- 
tion thereof,"  in  the  same  class  of  goods  in  which 
the  design  is  registered.  It  is  impossible  in  such 
a  case  as  the  present  to  give  reasons  for  the 
opinion  formed.  I  can  oiUy  say  that  to  me  it 
appears  without  doubt  that  the  door  complained  of 
is  an  obvious  imitation  of  the  registered  design. 

I  therefore  move  your  Loidshipa  that  the 
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judgment  appealed  from  be  aflBrmed,  and  the 
appeal  dismiBsed  with  oosts. 

liOBD  Watson — My  Loida,  the  evidenoe  led 
before  the  Lord  Ordinary  shows  that  until  1884 
kitohsn-ranges  were  commonly  made  with  a  cor- 
nice or  ogee  moulding  running  along  the  whole 
front  of  the  range,  that  part  of  the  moulding 
which  is  opposite  to  the  furnace  being  invariably 
attached  either  to  the  fire-bar  or  to  the  hot-plate 
which  forms  the  cover  of  the  range.  In  Novem- 
ber of  that  year  the  respondents  registered  in 
terms  of  the  Act  of  1883  the  drawing  or  design 
of  a  door  which  in  compliance  with  the  statutory 
rules  issued  by  the  Board  of  Trade  they  de- 
scribed as  a  "range  fire-door  with  monlding  on 
the  top,  moulding  forming  part  of  front  of 
range,  shape  to  be  registered." 

The  witnesses  appear  to  have  generally  agreed 
that  the  attachment  of  the  moulding  to  the  fire- 
door,  or  making  it  part  of  the  door  itself,  as 
shown  in  the  respondents'  design,  was  an  im- 
provement npon  previons  arrangements,  becanse 
it  obviated  various  disadvantages  which  were 
inseparable  from  these  arrangements.  That 
may  be  so,  but  in  my  o^Auion  snch  considera- 
tions are  of  no  relevancy  in  the  present  case.  It 
is  quite  immaterial  for  the  purposes  of  regis- 
tration under  the  Act  of  1883  whether  a  design 
is  useful  or  devoid  of  utility.  All  that  the 
statute  reqaires,  in  order  to  its  registration  and 
protection  is  that  it  shall  be  new  or  original, 
and  shall  not  have  been  previously  published  in 
the  United  Kingdom,  and  the  person  registering 
acquires  no  exolosive  right  except  to  the  shape 
and  configuration  of  his  design.  If  his  design 
should  be  calculated  to  serve  some  useful  pur- 
pose, it  is  nevertheless  open  to  every  member  of 
the  public  to  attain  the  same  end  by  nsing  an 
article  which  differs  from  it  in  shape  and  con- 
flgnration.  The  statntory  prohibition  which 
constitutes  the  measure  of  his  privilege  is  to  the 
effect  that  so  long  as  his  copyright  endures  it 
shall  not  be  lawful  for  any  person  without  his 
licence  or  consent  in  writing  to  apply  his  design, 
'  *  or  any  fraudulent  or  obvious  imitation  thereof," 
in  the  class  of  goods  in  which  such  design  is 
registered. 


Accordingly,  the  only  relevant  consideration 
in  any  qnestion  of  infringement  is,  whether  the 
article  complained  of  is  a  copy  or  a  fraudulent 
or  an  obvious  imitation  of  the  registered  design. 
The  observations  which  were  made  by  Lord 
Westbury  in  Holdsvxrrih  v.  M^Rea,  2  Eng.  &  Ir. 
App.  388,  with  reference  to  the  Acts  now  repealed, 
are  in  my  opinion  equally  applicable  to  the 
provisions  of  the  recent  statute.  His  Lordship 
there  said — "Now  in  the  case  of  those  things  as 
to  which  the  merit  of  the  invention  lies  in  the 
drawing  or  in  forms  that  can  be  copied,  the 
appeal  is  to  the  eye,  and  the  eye  alone  is  the 
judge  of  the  identity  of  the  two  things.  Whether 
therefore  there  be  piracy  or  not  is  referred  at 
once  to  an  unerring  judge,  namely,  the  eye,  which 
takes  the  one  figure  and  the  oUier  figure  and 
ascertains  whether  they  are  or  are  not  the  same." 

I  agree  with  my  noble  and  learned  friend  on 
the  woolsack  that  the  appellants'  fire-door  is  an 
obvious  imitation  of  the  respondents'  registered 
design,  and  I  am  therefore  of  opinion  that  this 
appeal  must  be  disallowed. 

LoBD  FiTZQKSAU) — My  Lords,  I  concur  in  the 
two  judgments  which  have  just  been  delivered. 
I  may  remind  your  Lordships  that  in  the  course 
of  the  discussion  at  the  bar  one  of  the  learned 
oonnsel,  I  think  it  was  the  Attorney  General,  as 
counsel  for  the  respondents,  asked  ns  to  put  the 
two  things  side  by  side,  and  said  that  we  should 
see  by  a  look  that  the  article  produced  by  the 
appellants  was  an  obvious  imitation  of  the  regis- 
tered design  of  the  respondents.  My  Lords,  I 
looked  minutely  at  the  two  things  then,  and  I 
came  to  the  conclusion  that  the  door  of  the 
appellants'  was  clearly  an  obvious  imitation  of  the 
registered  design  of  the  respondents,  and  from 
that  moment  I  thought  the  argument  was  at  an  end. 

The  interlocutor  appealed  from  dismissed  with 
costs. 

Counsel  for  the  Appellants— Sir  B.  £.  Webster, 
Attor.-6en.,  Q.O.— Chadwyck  Eealey,  Agents 
— Martin  t  Leslie,  for  J.  &  J.  Boss,  W.S. 

Counsel  for  the  Bespondents — Asher,  Q.O. — 
Ure.  Agents— Grahames,  Garrey,  in  Spens, 
for  Anld  ft  M'Donald,  W.S. 


Note. — The  ease  of  Sae  v.  Meek,  decided  in  the  House  of  Lords  on  Angnst  8th,  will  be  reported 
in  the  beginning  of  the  snooeeding  volume. 


END  OP  VOLUME  XXVL  . 
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